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Chronological Index

Doc

No.

Description Date Vo1. Bates Range

1 Order of Remand 8/5/2019 1 AA000001 AA000002

2 Notice of Hearing 8/13/2019 1 AA000003 AA000004

3 Court Minutes re: case

remanded, dated September

3, 2019

9/3/2019

1

AA000005 AA000005

4 Recorder’s Transcript of

Pending Motions
9/25/2019

1
AA000006 AA000019

5 FTB’s Briefing re the

Requirement of Entry of

Judgment in FTB’s Favor

and Determination that FTB

is Prevailing Party

10/15/2019

1

AA000020 AA000040

6 Appendix of Exhibits in

Support of FTB’s Briefing

re the Requirement of Entry

of Judgment in FTB’s

Favor and Determination

that FTB is Prevailing Party

— Volume 1

10/15/2019

1, 2

AA000041 AA000282

7 Appendix of Exhibits in

Support of FTB’s Briefing

re the Requirement of Entry

of Judgment in FTB’s

Favor and Determination

that FTB is Prevailing Party

— Volume 2

10/15/2019

2,3

AA000283 AA000535

8 Appendix of Exhibits in

Support of FTB’s Briefing

re the Requirement of Entry

of Judgment in FTB’s

Favor and Determination

that FTB is Prevailing Party

— Volume 3

10/15/2019

3,4

AA000536 AA000707
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9 Plaintiff Gilbert P. Hyatt’s

Brief in Support of

Proposed Form of

Judgment That Finds No

Prevailing Party in the

Litigation and No Award of

Attorneys’ Fees or Costs,

filed October 15, 2019

10/15/2019

4-7

AA000708 AA001592

10 Exhibits 14-34 to Plaintiff

Gilbert P. Hyatt’s Brief in

Support of Proposed Form

of Judgment That Finds No

Prevailing Party in the

Litigation and No Award of

Attorneys’ Fees or Costs to

Either Party, filed October

15, 2019

10/15/2019

7-11

AA001593 AA002438

11 Exhibits 35-66 to Plaintiff

Gilbert P. Hyatt’s Brief in

Support of Proposed Form

of Judgment That Finds No

Prevailing Party in the

Litigation and No Award of

Attorneys’ Fees or Costs to

Either Party, filed October

15, 2019

10/15/2019

11-15

AA002439 AA003430

12 Exhibits 67-82 to Plaintiff

Gilbert P. Hyatt’s Brief in

Support of Proposed Form

of Judgment That Finds No

Prevailing Party in the

Litigation and No Award of

Attorneys’ Fees or Costs to

Either Party, filed October

15, 2019

10/15/2019

15-19

AA003431 AA004403
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13 Exhibits 83-94 to Plaintiff

Gilbert P. Hyatt’s Brief in

Support of Proposed Form

of Judgment That Finds No

Prevailing Party in the

Litigation and No Award of

Attorneys’ Fees or Costs to

Either Party, filed October

15, 2019

10/15/2019

19-21

AA004404 AA004733

14 Correspondence re: 1991

state income tax balance,

dated December 23, 2019

12/23/2019

21

AA004734 AA004738

15 Judgment 2/21/2020 21 AA004739 AA004748

16 Notice of Entry of

Judgment
2/26/2020

21
AA004749 AA004760

17 FTB’s Verified

Memorandum of Costs
2/26/2020

21
AA004761 AA004772

18 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 1

2/26/2020

21, 22

AA004773 AA004977

19 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 2

2/26/2020

22, 23

AA004978 AA005234

20 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 3

2/26/2020

23, 24

AA005235 AA005596

21 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 4

2/26/2020

24, 25

AA005597 AA005802

22 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 5

2/26/2020

25, 26

AA005803 AA006001

23 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 6

2/26/2020

26, 27

AA006002 AA006250
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24 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 7

2/26/2020

27, 28

AA006251 AA006500

25 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 8

2/26/2020

28, 29

AA006501 AA006750

26 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 9

2/26/2020

29, 30

AA006751 AA006997

27 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 10

2/26/2020

30, 31

AA006998 AA007262

28 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 11

2/26/2020

31-33

AA007263 AA007526

29 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 12

2/26/2020

33, 34

AA007527 AA007777

30 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 13

2/26/2020

34, 35

AA007778 AA008032

31 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 14

2/26/2020

35, 36

AA008033 AA008312

32 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 15

2/26/2020

36

AA008313 AA008399

33 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 16

2/26/2020

36, 37

AA008400 AA008591

34 Appendix to FTB’s

Verified Memorandum of

Costs — Volume 17

2/26/2020

37

AA008592 AA008694
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35 Plaintiff Gilbert P. Hyatt’s

Motion to Strike, Motion to

Retax, and Alternatively,

Motion for Extension of

Time to Provide Additional

Basis to Retax Costs

3/2/2020

37, 38

AA008695 AA008705

36 FTB’s Motion for

Attorney’s Fees Pursuant to

NRCP 68

3/13/2020

38

AA008706 AA008732

37 Appendix to FTB’s Motion

for Attorney’s Fees

Pursuant to NRCP 68

3/13/2020

38

AA008733 AA008909

38 FTB’s Opposition to

Plaintiff Gilbert Hyatt’s

Motion to Strike, Motion to

Retax and, Alternatively,

Motion for Extension of

Time to Provide Additional

Basis to Retax Costs

3/16/2020

38, 39

AA008910 AA008936

40 FTB’s Notice of Appeal of

Judgment
3/20/2020

39
AA008937 AA008949

41 Plaintiff Gilbert P Hyatt’s

Opposition to FTB’s

Motion for Attorney’s Fees

Pursuant to NRCP 68

3/27/2020

39

AA008950 AA008974

42 Reply in Support of

Plaintiff Gilbert P. P

Hyatt’s Motion to Strike,

Motion to Retax and,

Alternatively, Motion for

Extension of Time to

Provide Additional Basis to

Retax Costs

4/1/2020

39

AA008975 AA008980

43 Court Minutes 4/9/2020 39 AA008981 AA008982

44 FTB’s Reply in Support of

Motion for Attorney’s Fees
4/14/2020

39
AA008983 AA009012
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45 Court Minutes re: motion

for attorney fees and costs
4/23/2020

39
AA009013 AA009014

46 Recorder’s Transcript of

Pending Motions
4/27/2020

39
AA009015 AA009053

47 Order Denying FTB’s

Motion for Attorney’s Fees

Pursuant to NRCP 68

6/8/2020

39

AA009054 AA009057

48 Notice of Entry of Order

Denying FTB’s Motion for

Attorney’s Fees Pursuant to

NRCP 68

6/8/2020

39

AA009058 AA009064

49 FTB’s Supplemental Notice

of Appeal
7/2/2020

39
AA009065 AA009074

50 Order Affirming in Part,

Reversing in Part and

Remanding

4/23/2021

39

AA009075 AA009083

51 Remittitur 6/7/2021 39 AA009084 AA009085

52 Hyatt Supplemental Memo

in Support of Motion to

Retax Costs and

Supplemental Appendix

9/29/2021

39, 40

AA009086 AA009283

53 Appendix Of Exhibits In

Support Of FTBs

Supplemental Brief Vol. 1

12/2/2021

40, 41

AA009284 AA009486

54 Appendix Of Exhibits In

Support Of FTBs

Supplemental Brief Vol. 2

12/2/2021

41, 42

AA009487 AA009689

55 FTB’s Supplemental Brief

re Hyatt’s Motion to Retax

Costs

12/3/2021

42

AA009690 AA009710
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56 Minute Order re Motion to

Strike Motion to Retax

Alternatively Motion for

Extension of Time to

Provide Additional Basis to

Retax Costs

3/10/2022

42

AA009711 AA009712

57 Order Denying Mtn to

Strike Mtn to Retax Mtn

for Ext of Time

4/6/2022

42

AA009713 AA009720

58 Hyatt Case Appeal

Statement 5/6/2022

42
AA009721 AA009725

59 Hyatt Notice of Appeal 5/6/2022 42 AA009726 AA009728

60 Recorder’s Transcript of

Motion to Retax 1/25/2022

42
AA009729 AA009774

61 Recorder’s Transcript

Continued Motion to Retax 1/27/2022

42
AA009775 AA009795

Alphabetical Index

Doc

No.

Description Date Vol. Bates Range

6 Appendix of Exhibits in

Support of FTB’s Briefing re

the Requirement of Entry of

Judgment in FTB’s Favor

and Determination that FTB

is Prevailing Party —

Volume 1

10/15/2019

1, 2

AA000041 AA000282

7 Appendix of Exhibits in

Support of FTB’s Briefing re

the Requirement of Entry of

Judgment in FTB’s Favor

and Determination that FTB

is Prevailing Party —

Volume 2

10/15/2019

2,3

AA000283 AA000535
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8 Appendix of Exhibits in

Support of FTB’s Briefing re

the Requirement of Entry of

Judgment in FTB’s Favor

and Determination that FTB

is Prevailing Party —

Volume 3

10/15/2019

3,4

AA000536 AA000707

53 Appendix Of Exhibits In

Support Of FTBs

Supplemental Brief Vol. 1

12/2/2021

40,

41 AA009284 AA009486

54 Appendix Of Exhibits In

Support Of FTBs

Supplemental Brief Vol. 2

12/2/2021

41,

42 AA009487 AA009689

37 Appendix to FTB’s Motion

for Attorney’s Fees Pursuant

to NRCP 68

3/13/2020

38

AA008733 AA008909

18 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 1

2/26/2020

21,

22 AA004773 AA004977

27 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 10

2/26/2020

30,

31 AA006998 AA007262

28 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 11

2/26/2020

31-

33 AA007263 AA007526

29 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 12

2/26/2020

33,

34 AA007527 AA007777

30 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 13

2/26/2020

34,

35 AA007777 AA008032

31 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 14

2/26/2020

35,

36 AA008033 AA008312
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32 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 15

2/26/2020

36

AA008313 AA008399

33 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 16

2/26/2020

36,

37 AA008399 AA008591

34 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 17

2/26/2020

37

AA008591 AA008694

19 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 2

2/26/2020

22,

23 AA004978 AA005234

20 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 3

2/26/2020

23,

24 AA005235 AA005596

21 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 4

2/26/2020

24,

25 AA005597 AA005802

22 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 5

2/26/2020

25,

26 AA005803 AA006001

23 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 6

2/26/2020

26,

27 AA006002 AA006250

24 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 7

2/26/2020

27,

28 AA006251 AA006500

25 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 8

2/26/2020

28,

29 AA006501 AA006750

26 Appendix to FTB’s Verified

Memorandum of Costs —

Volume 9

2/26/2020

29,

30 AA006751 AA006997
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14 Correspondence re: 1991

state income tax balance,

dated December 23, 2019

12/23/2019

21

AA004734 AA004738

43 Court Minutes 4/9/2020 39 AA008981 AA008982

3 Court Minutes re: case

remanded, dated September

3, 2019

9/3/2019

1

AA000005 AA000005

45 Court Minutes re: motion for

attorney fees and costs
4/23/2020

39
AA009013 AA009014

10 Exhibits 14-34 to Plaintiff

Gilbert P. Hyatt’s Brief in

Support of Proposed Form of

Judgment That Finds No

Prevailing Party in the

Litigation and No Award of

Attorneys’ Fees or Costs to

Either Party, filed October

15, 2019

10/15/2019

7-11

AA001593 AA002438

11 Exhibits 35-66 to Plaintiff

Gilbert P. Hyatt’s Brief in

Support of Proposed Form of

Judgment That Finds No

Prevailing Party in the

Litigation and No Award of

Attorneys’ Fees or Costs to

Either Party, filed October

15, 2019

10/15/2019

11-

15

AA002439 AA003430

12 Exhibits 67-82 to Plaintiff

Gilbert P. Hyatt’s Brief in

Support of Proposed Form of

Judgment That Finds No

Prevailing Party in the

Litigation and No Award of

Attorneys’ Fees or Costs to

Either Party, filed October

15, 2019

10/15/2019

15-

19

AA003431 AA004403
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13 Exhibits 83-94 to Plaintiff

Gilbert P. Hyatt’s Brief in

Support of Proposed Form of

Judgment That Finds No

Prevailing Party in the

Litigation and No Award of

Attorneys’ Fees or Costs to

Either Party, filed October

15, 2019

10/15/2019

19-

21

AA004404 AA004733

5 FTB’s Briefing re the

Requirement of Entry of

Judgment in FTB’s Favor

and Determination that FTB

is Prevailing Party

10/15/2019

1

AA000020 AA000040

36 FTB’s Motion for Attorney’s

Fees Pursuant to NRCP 68
3/13/2020

38
AA008706 AA008732

40 FTB’s Notice of Appeal of

Judgment
3/20/2020

39
AA008937 AA008949

38 FTB’s Opposition to Plaintiff

Gilbert Hyatt’s Motion to

Strike, Motion to Retax and,

Alternatively, Motion for

Extension of Time to Provide

Additional Basis to Retax

Costs

3/16/2020

38,

39

AA008910 AA008936

44 FTB’s Reply in Support of

Motion for Attorney’s Fees
4/14/2020

39
AA008983 AA009012

55 FTB’s Supplemental Brief re

Hyatt’s Motion to Retax

Costs

12/3/2021

42

AA009690 AA009710

49 FTB’s Supplemental Notice

of Appeal
7/2/2020

39
AA009065 AA009074

17 FTB’s Verified

Memorandum of Costs
2/26/2020

21
AA004761 AA004772

58 Hyatt Case Appeal Statement 5/6/2022 42 AA009721 AA009725

59 Hyatt Notice of Appeal 5/6/2022 42 AA009726 AA009728
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52 Hyatt Supplemental Memo in

Support of Motion to Retax

Costs and Supplemental

Appendix

9/29/2021

39,

40
AA009086 AA009283

15 Judgment 2/21/2020 21 AA004739 AA004748

56 Minute Order re Motion to

Strike Motion to Retax

Alternatively Motion for

Extension of Time to Provide

Additional Basis to Retax

Costs

3/10/2022

42

AA009711 AA009712

16 Notice of Entry of Judgment 2/26/2020 21 AA004749 AA004760

48 Notice of Entry of Order

Denying FTB’s Motion for

Attorney’s Fees Pursuant to

NRCP 68

6/8/2020

39

AA009058 AA009064

2 Notice of Hearing 8/13/2019 1 AA000003 AA000004

50 Order Affirming in Part,

Reversing in Part and

Remanding

4/23/2021

39

AA009075 AA009083

47 Order Denying FTB’s

Motion for Attorney’s Fees

Pursuant to NRCP 68

6/8/2020

39

AA009054 AA009057

57 Order Denying Mtn to Strike

Mtn to Retax Mtn for Ext of

Time

4/6/2022

42

AA009713 AA009720

1 Order of Remand 8/5/2019 1 AA000001 AA000002

41 Plaintiff Gilbert P Hyatt’s

Opposition to FTB’s Motion

for Attorney’s Fees Pursuant

to NRCP 68

3/27/2020

39

AA008950 AA008974
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9 Plaintiff Gilbert P. Hyatt’s

Brief in Support of Proposed

Form of Judgment That

Finds No Prevailing Party in

the Litigation and No Award

of Attorneys’ Fees or Costs,

filed October 15, 2019

10/15/2019

4-7

AA000708 AA001592

35 Plaintiff Gilbert P. Hyatt’s

Motion to Strike, Motion to

Retax, and Alternatively,

Motion for Extension of

Time to Provide Additional

Basis to Retax Costs

3/2/2020

37,

38

AA008695 AA008705

61 Recorder’s Transcript

Continued Motion to Retax 1/27/2022

42
AA009775 AA009795

60 Recorder’s Transcript of

Motion to Retax 1/25/2022

42
AA009729 AA009774

4 Recorder’s Transcript of

Pending Motions
9/25/2019

1
AA000006 AA000019

46 Recorder’s Transcript of

Pending Motions
4/27/2020

39
AA009015 AA009053

51 Remittitur 6/7/2021 39 AA009084 AA009085

42 Reply in Support of Plaintiff

Gilbert P. P Hyatt’s Motion

to Strike, Motion to Retax

and, Alternatively, Motion

for Extension of Time to

Provide Additional Basis to

Retax Costs

4/1/2020

39

AA008975 AA008980
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CERTIFICATE OF SERVICE

I certify that I am an employee of HUTCHISON & STEFFEN, PLLC and

that on this date the APPENDIX OF EXHIBITS TO APPELLANT’S
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of the Nevada Supreme Court, and therefore electronic service was made in

accordance with the master service list.

DATED this 10th day of October, 2022.

/s/ Kaylee Conradi

___________________________________

An employee of Hutchison & Steffen, PLLC
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1 his appeals, but the audit.  And there’s many other references

2 in that opinion as well.

3 At Exhibit 3 you will find the decisions of the

4 California Superior Court, as well as the decision of the

5 Court of Appeals who looked at this issue in the context of an

6 administrative subpoena.  They too characterize this case, and

7 once again I quote.  “Hyatt also commenced a tort action in

8 Nevada alleging that the residency audit was abusive,

9 coercive, and baseless.”  That the audit, not the protest, but

10 only the audit.  That’s how the California Courts refer to the

11 scope of this case.

12 But probably most importantly I’d like to direct the

13 Court’s attention to how Mr. Hyatt characterizes the scope of

14 his case.  And for that, Your Honor, I would ask you simply to

15 pick up the exhibits that were appended to Mr. Hyatt’s

16 opposition.  At tab 7 of Mr. Hyatt’s opposition to our motion

17 for partial summary judgment, he gives to this Court -- may I

18 approach, Your Honor?

19 THE COURT:  Sure.

20 MS. LUNDVALL:  Let the record reflect I’m handing a

21 copy of Exhibit 7 to the Court.  Exhibit 7 was appended to the

22 opposition brief submitted in opposition to our motion for

23 partial summary judgment.

24 If you take a look at how Mr. Hyatt characterizes

AA002821
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1 the scope of his case I think you can see -- as at least on my

2 page, I don’t think I have any handwriting but I probably have

3 some highlight on there -- is Mr. Hyatt says this to the

4 Nevada Supreme Court.  And I quote, “the District Court and

5 Discovery Commissioner have consistently limited the scope of

6 this case to a tort case, separate and apart from the

7 California Tax Protest.”  These are Mr. Hyatt’s words.  But

8 now he wants to expand this case and he now wants to include

9 the California Tax Protest then within the scope of the case.

10 Now I would point out to the Court that, in fact,

11 there is no dispute as to the material facts that we’ve

12 presented to the Court.  I could go through each and every one

13 of them, but they are found in our brief, I believe at pages 4

14 through 6.  But there was no opposition, there was no

15 contention in the opposition brief that somehow that those

16 material facts then were disputed.  And so therefore, the

17 legal analysis in this motion turns on what the other courts

18 in this case have done.

19 And so I’m going to just briefly walk through what

20 the other courts in this case have one.  I began once again by

21 focusing the Court’s attentions on Mr. Hyatt’s representation

22 to the Nevada Supreme Court.  He says this case doesn’t

23 involve the California Tax Protest and that the District Court

24 and the Discovery Commissioner had properly limited.  That’s

AA002822
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1 what his representation is to the Nevada Supreme Court.

2 If you analyze and sum up then what the decisions

3 were from the Nevada Supreme Court they said this.  They

4 upheld Judge Saitta’s ruling that said that the determination

5 of Mr. Hyatt’s residency was an issue properly in front of the

6 California Administrative Process, and therefore, that cause

7 of action is out, that Dec relief cause of action is out.  

8 The California Protest, what are they doing? 

9 They’re trying to determine whether or not Mr. Hyatt’s

10 residency, that’s the issue that’s in front -- with the

11 California Tax Protest.

12 It also said this.  The Nevada Supreme Court said

13 that they will not assert discretion -- assert jurisdiction

14 over the discretionary acts of an agency, a foreign or a

15 sovereign state’s agency as long as it would similarly afford

16 that type of immunity then to its own agencies.  The way I

17 look at this is kind of the Golden Rule.  The Nevada Court

18 says I will do unto California the same as I will do unto

19 Nevada.  If there is an agency here in Nevada that could be

20 subject to a suit, then, in fact, California cannot be --

21 cannot argue that they are not subject to suit either.  In

22 other words, Nevada Courts are going to treat the California

23 agencies the same as the Nevada agencies.

24 And one of the things that I would offer to this

AA002823
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1 Court is this.  There is nothing, no analysis within Mr.

2 Hyatt’s brief that suggest that somehow that the Nevada Courts

3 would afford jurisdiction over this type of a case.  When you

4 have a Nevada resident that is bringing a lawsuit against a

5 Nevada agency, based upon the appeal that was granted to that

6 Nevada agency, and to allow then discovery then into whoever

7 the hearing officer is that is making the decisions on the

8 appeal.  There’s no analysis for that whatsoever.  Why,

9 because it doesn’t exist.

10 And we have brought to the Court’s attention then,

11 the Nevada Attorney General’s opinions, and those are all

12 found, I believe, at tabs 23 through 27 of our brief, whereby

13 Nevada expressly, through those A.G. opinions, identifies the

14 fact that there is an absolute privilege that is afforded to a

15 quasi judicial officer.  And what I mean by that is this.  No

16 different than this Court has absolute immunity and there is

17 an absolute privilege to prevent anyone from seeking discovery

18 into what you do or what your thought processes are, anything

19 of that nature.  There’s also what they call a quasi judicial

20 officer privilege, and that is set forth and identified then

21 in those A.G.O. opinions.

22 Now Mr. Hyatt takes issue with the fact that he says

23 Nevada Supreme Court has never adopted that privilege. 

24 They’ve never been asked to.  There’s no case that has come

AA002824
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1 before it, whereby that they have been asked to accept or

2 reject it.  Specifically they have never rejected it.  And

3 therefore under that Prescott decision that we cited to the

4 Court, the A.G.O. opinions then are persuasive.

5 Now one of the things that -- also the analysis from

6 Nevada Supreme Court says this, that if in fact that there is

7 no -- if in fact that the acts that are alleged are not what

8 they call discretionary acts taken by the state agency, for

9 which there is absolute immunity, then in fact, if those acts

10 are being taken in bad faith the Court would -- Nevada would

11 recognize such a cause of action.

12 So the issue becomes is whether or not that this

13 protest hearing officer in California, under the

14 administrative protest -- the protest process is doing their

15 discretionary acts.  In other words, what they were hired to

16 do, and that being this, is to make decisions then on Mr.

17 Hyatt’s protest, on his appeal.  That’s exactly what they’re

18 doing over there.  And so therefore, there should be absolute

19 immunity.

20 But even if there is not, the only way that such a

21 claim could even go forward in the State of Nevada is if there

22 is some bad faith that is being practiced by the state agency. 

23 And so this brings us right into what the California Courts

24 have done in examining and looking at this identical argument. 

AA002825



_________________________________________________________________________

A382999    Hyatt v. California Franchise Board    1/23/06    Motions

NW TRANSCRIPTS, LLC - Nevada Division
1027 S. Rainbow Blvd., #148, 
Las Vegas, Nevada 89145-6232

(702) 373-7457 - nwtranscripts@msn.com 70

1 And let me explain as far as why this Court is obligated then

2 to follow the decisions that have been made and that are now

3 final judgments in the State of California that said that the

4 protest is not being conducted in bad faith.  And that’s our

5 full faith and credit argument, that’s our collateral estoppel

6 argument.

7 It all stems from the protective order that is in

8 place by the Discovery Commissioner in this particular case. 

9 That protective order obligates -- it basically has a

10 foundation in the fact that the Discovery Commissioner did not

11 want this case to feed the protest that was ongoing in the

12 State of California.  So if there was discovery that Mr. Hyatt

13 was compelled to turn over in this case, that it cannot be

14 shared with the protest hearing officer unless he either

15 consented or California complied then with the administrative

16 subpoena requirements that were separate and apart.

17 There was discovery that was turned over.  Mr. Hyatt

18 would not consent here in Nevada for that evidence then to be

19 given to the California protest hearing officer.  So

20 therefore, the FTB was obligated then to bring an

21 administrative subpoena.  And that administrative subpoena was

22 -- in other words, Mr. Hyatt’s response was, I’m not going to

23 comply with that.  The FTB filed a suit then to compel

24 compliance with that administrative subpoena.  And Mr. Hyatt
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1 defended that suit by arguing that the California protest was

2 being conducted in bad faith.  That’s what his defense was. 

3 And that is his exact issue that he is now presenting to this

4 Court, suggesting why he should be able to wrap his arms

5 around these appeals in California and drag them into this

6 suit in addition to the audit.

7 And I’m not gonna walk you -- I’m not gonna read

8 from his briefs, but I would ask the Court to do this.  On

9 page 10 of our reply we set out verbatim what Mr. Hyatt’s

10 arguments were in California.  Those arguments are that

11 California was conducting its protest of Mr. Hyatt in bad

12 faith and that they were doing so in an effort to try to

13 coerce settlement from him and that they were delaying and

14 dragging their feet so as to coerce that settlement.

15 If you look at Exhibit 41 and if you look at Exhibit

16 42, that’s where Mr. Hyatt’s arguments made to the California

17 Courts, first to the Superior Court and then to the Court of

18 Appeals.  And those courts had to decide that issue.  In

19 particularly, we’ve cited to the Court then, the decision that

20 was being -- that was made by the California courts, and those

21 California courts said this.  The protest was not being

22 conducted in bad faith, and therefore, Mr. Hyatt was obligated

23 to turn over those documents.  And those decisions are now

24 final.
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1 And so the issue of whether or not that there’s been

2 any bad faith as it relates to the protest has already been

3 decided.  And under the law of this case that was established

4 in the U.S. Supreme Court, final judgments rendered by a Court

5 with authority over the subject matter, the full faith and

6 credit clause is exacting when it comes to those.  In other

7 words, that this Court, because the California decision is a

8 final decision must follow it.  That’s under the full faith

9 and credit clause.

10 There’s also a subsequent analysis and that’s under

11 the collateral estoppel argument, and that is this.  If I, in

12 one piece of litigation litigate an issue and consume court

13 time and consume court resources and there’s been a decision

14 made on that issue, I can’t then go to the second court, which

15 is you, and say I didn’t like what they did over there so let

16 me try to see if I can’t convince you of a contrary result. 

17 The collateral estoppel document prevents that.  And so under

18 two grounds then we ask the Court then to recognize the

19 California decision that says that the protest was not being

20 conducted -- was not being conducted in bad faith.

21 But I suppose the easiest point for me to make is

22 this.  I would ask the Court to look at and to examine Mr.

23 Hyatt’s own words, and his own words as we’ve identified in

24 his Exhibit 7, whereby this case is separate and apart from
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1 the California Tax Protest.  And that’s how this case should

2 stand.  And he should not be able to expand the scope of this

3 case and somehow drag in that protest process into this case

4 and seek discovery of the protest hearing officer as well as

5 any of the other FTB representatives that are involved in that

6 protest.

7 And so therefore, Your Honor, we would ask the Court

8 then to grant our motion for partial summary judgment on that

9 particular issue.  

10 Thank you.

11 THE COURT:  All right.  Thank you.

12 Mr. Hutchison.

13 MR. HUTCHISON:  Your Honor, Mr. Bernhard will argue

14 this motion.

15 THE COURT:  Okay, very well.  Mr. Bernhard.

16 MR. BERNHARD:  Good afternoon, Your Honor, and thank

17 you for allowing us to at least tag team Ms. Lundvall a little

18 bit.  As you’re obviously aware, the amount of work that has

19 gone into these proceedings today has been tremendous.  And I

20 thank Ms. Lundvall for the courtesies accorded to us during

21 the course of this litigation as well.  And I think, you know,

22 the points that we need to make here is that even after

23 hearing her presentation I’m still not sure just what she’s

24 asking for in this motion.
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1 The issue as I see it is, we have made allegations

2 in our complaint that lay out what we believe are intentional

3 torts for which the Nevada Supreme Court and the U.S. Supreme

4 Court has said we’re entitled to go to trial.  

5 Now the question becomes, what evidence are we

6 allowed to discover, and, second, what evidence are we allowed

7 to adduce at trial to prove these intentional torts?

8 And what’s happened in the course of discovery is

9 that we have learned a lot about the Franchise Tax Board’s

10 proceedings.  And, in fact, the best that I can tell is that

11 the protest that we’re talking about today is merely an

12 extension of the audit and it is not the separate independent

13 proceeding by a third party decision maker who is independent

14 and who will look at the evidence and give Mr. Hyatt a fair

15 and impartial hearing.

16 In fact, in this case in our complaint, we allege

17 that Anna Jovanovich [phonetic], who was the first protest

18 officer, made statements to Mr. Hyatt’s lawyer to the effect

19 that most people who have high net worth and who have concerns

20 about their privacy settle these cases right now at the

21 protest level before there is a final audit assessment because

22 they don’t want publicity.  They don’t want this to become a

23 public record because once it goes beyond me, the protest

24 officer, then it becomes a public record.  And this is clearly

AA002830



_________________________________________________________________________

A382999    Hyatt v. California Franchise Board    1/23/06    Motions

NW TRANSCRIPTS, LLC - Nevada Division
1027 S. Rainbow Blvd., #148, 
Las Vegas, Nevada 89145-6232

(702) 373-7457 - nwtranscripts@msn.com 75

1 plead in our complaint as one of the elements of our feeling

2 that extortion occurred here; that Mr. Hyatt was told, in

3 effect, give up your rights to challenge the merits of this

4 tentative tax assessment, the notice of proposed assessment

5 that’s already been issued, and pay us money now to avoid

6 having all of this information disseminated to the public.  We

7 believe that is evidence of an improper act, an intentional

8 tort that we’re entitled to present to a jury.

9 Now Ms. Jovanovich, interestingly enough, at the

10 time that she made this statement she was the protest officer. 

11 It’s in our complaint, it’s clearly a part of this case.  She

12 was wearing that protest officer hat.  Unbeknownst to us at

13 that time, a couple years earlier that same person was wearing

14 the hat of legal counsel to Ms. Cox, the auditor in the case. 

15 She was advising Ms. Cox what she could and could not do in

16 this audit.

17 Then the Franchise Tax Board has this proceeding,

18 which they talk about as being separate and apart and

19 different from the audit, called the protest, where now Ms.

20 Jovanovich will take off that hat as legal advisor to the

21 auditor, put on the hat as decision maker in the protest, and

22 say to Mr. Hyatt, oh, gee, Mr. Hyatt, I think that Ms. Cox’s

23 audit was perfectly appropriate.  Now is that fair?  I don’t

24 know.  Am I entitled to take that argument to a jury? 
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1 Absolutely.

2 What happened next?  When Ms. Jovanovich ceased to

3 be the protest hearing officer and Bob Dunn was appointed

4 protest hearing officer.  That’s the same Mr. Dunn that you

5 see now, not in the courtroom today, but he’s been in front of

6 Commissioner Biggar, he’s been actively involved in the

7 depositions now as legal counsel to the Franchise Tax Board. 

8 Again, where is the independence?  Where is the fairness?  Is

9 this some sort of evidentiary support for our claim that there

10 have been intentional torts committed against Mr. Hyatt

11 because of the way these hats are juggled between attorneys

12 who advise auditors, auditors who reach decision on a

13 tentative basis, and then protest officers who are the same

14 people who decide whether or not that was a valid decision by

15 the auditor.

16 These are all elements that are clearly alleged in

17 the complaint that we’ve submitted to the Court.  And we’ve

18 been doing a lot of discovery on what actually is going on

19 with respect to the protest.

20 Very early in the case Terry Collins, who was the

21 counsel for the FTB submitted an affidavit to this Court way

22 back in 1998.  And he said in that affidavit under oath to

23 this Court, “this litigation in Nevada will not effect the

24 protest.  We will proceed and make that decision.”  That
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1 protest is still sitting today.  2006, eight years later, no

2 decision has been made.

3 When we argued in front of Commissioner Biggar for

4 the right to take discovery concerning the protest process,

5 which again is not separate and independent from the audit,

6 Commissioner Biggar told the FTB flat out, if you don’t want

7 discovery of the protest, if you don’t want Mr. Hyatt to look

8 at what’s gone on in the protest for the last eight years then

9 decide it.  It’s perfectly within your power and control to

10 make a decision.  The FTB argued, well, we still need more

11 documents from Mr. Hyatt, he’s holding it up.  Commissioner

12 Biggar correctly said, well, you as an administrative agency

13 can simply make a decision and say because the taxpayer was

14 not forthcoming and did not produce evidence, here’s our

15 decision.  Commissioner Biggar said, give Mr. Hyatt a chance

16 to go to the next level where there really will be an

17 independent decision maker.  Don’t hold him in this limbo. 

18 Don’t hold him in this administrative process, which is an

19 extension of the audit and not different from the audit,

20 because in fact, it has the same effect that we’ve alleged in

21 our complaint.

22 Interest is accruing at thousands and thousands of

23 dollars a day on this proposed assessment.  Just as Anna

24 Jovanovich presented an alternative to Mr. Hyatt, give up your
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1 legal rights to challenge the tax itself and pay us some money

2 to keep it quiet.  Now they’re continuing to accrue massive

3 amounts of money, hanging that over Mr. Hyatt’s head simply by 

4 not making a decision on the protest.

5 So the first issue in my mind is whether or not the

6 particular allegations of what’s happening in the protest is

7 encompassed within the four corners of our complaint.  Clearly

8 the answer is yes.  The rule then is, that we’re entitled to

9 do discovery.  Find out what relevant evidence there is with

10 respect to that process, and that’s exactly what Commissioner

11 Biggar ordered.  He said we could take discovery of the

12 protest process.  And he was looking at the same arguments the

13 FTB is making here, which also are before you today in the

14 challenge to his DCRR.  And he said, again, you have control,

15 FTB, over whether or not you want to produce that discovery. 

16 If you want to decide the case and let Mr. Hyatt go forward

17 and pursue his rights, fine, go ahead and do that.  But this

18 particular aspect of the case is not a new claim, it’s an

19 extension of the same things that occurred prior to filing the

20 complaint.

21 So the complaint was filed in January of 1998. 

22 Since that time we have discovered a few things.  One is a

23 memo from counsel to the Franchise Tax Board the day after the

24 Nevada Supreme Court said Mr. Hyatt was entitled to go to
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1 trial on his intentional tort claims.  That memo, from

2 Franchise Tax Board counsel says, maybe we should put the

3 protest on hold.  In other words, let’s not decide it, let’s

4 keep it open, again as a sword of Damocles over Mr. Hyatt. 

5 Now since it looks like we’re gonna have to defend in Nevada,

6 which we thought we were not gonna have to do, we need

7 leverage.  Let’s hold that leverage over Mr. Hyatt.  Let’s go

8 ahead and not decide the protest.

9 This is despite the fact that Mr. Hyatt’s attorney

10 in the protest was told by the protest officer and the protest

11 officer’s supervisor that a decision was imminent, it was

12 forthcoming.  All Mr. Hyatt has ever wanted is for the FTB to

13 take this out of the audit process and put him in front of a

14 third party independent decision maker where he can present

15 his case on the merits of the tax claim.

16 So contrary to what Ms. Lundvall argues in her

17 pleadings and her brief, we’re not litigating the protest in

18 this case.  What we’re saying is, that events after the filing

19 of the complaint are evidence discoverable to support the

20 underlying intentional torts.  And that’s not a novel concept. 

21 Again, analogies are never perfect, but in a

22 discrimination case if a person files a complaint and there’s

23 retaliation against that person after filing the complaint, is

24 that retaliation a subject of discovery?  Absolutely.  It’s a
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1 proper subject of discovery, and that’s what Commissioner

2 Biggar has ordered here.  We can examine the protest process

3 as part of the allegations that this is a continuation of the

4 same facts that we have alleged, which Nevada Supreme Court

5 says we’re entitled to go to trial on relating to these

6 intentional torts.

7 So I submit the issues have to be separated.  Is it

8 within the complaint?  Yes.  Are we entitled to discovery? 

9 Yes.  And the third question, is it going to be admissible

10 evidence at trial?  That question is not yet before you.  And

11 that is the proper subject of a motion in limine if the FTB

12 chooses to bring it.  And say, wait a minute, we don’t think

13 post complaint actions should be admitted as part of a

14 continuing tort.  We will oppose that motion and argue, yes,

15 it should be admitted.  But this summary judgment motion is

16 simply premature.  The context is wrong.  There is no claim,

17 there is no separate claim that the protest is something that

18 we’re trying to control.  We’re not trying to decide

19 California’s tax proceeding.  All we’re saying is carry it

20 out, do it, finish it, make a decision, give us an impartial

21 decision maker.  Don’t hold us up with everybody changing hats

22 at different times in the course of your administrative

23 protest when all you have right now is a notice of proposed

24 assessment that cannot be adjudicated by an independent third
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1 party.

2 So when Ms. Lundvall talks about the avenues of

3 appeal where we can take this to the Board of Equalization, we

4 can take it to California Superior Court, we can take it to

5 the Court of Appeals, we can take it to the California Supreme

6 Court, all of that is true once the protest officer lets go. 

7 And the Franchise Tax Board, the defendant in this case, has

8 held onto the case and has prevented the protest hearing

9 officer in making a decision.  So we think we’re entitled to

10 discovery of the facts behind what the Franchise Tax Board has

11 done in the protest.

12 So I think, at minimum, the Court should deny the

13 motion without prejudice today.  Let the Franchise Tax Board

14 bring it up at the time closer to trial in the form of a

15 motion in limine and we’ll argue whether or not the evidence

16 that we discover, under Commissioner Biggar’s order, should be

17 admitted as evidence at trial.

18 This argument about a quasi judicial privilege, as

19 I’ve said, the protest hearing officer process is not an

20 independent judicial decision maker.  The way that the Hyatt

21 case has operated and the way many other protests operate is

22 there are attorneys who advise the Franchise Tax Board during

23 the course of audits.  They have a case load.  They are then

24 assigned cases to handle as a protest officer.  So they may
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1 come in in the morning at 8 o’clock and be a Franchise Tax

2 Board attorney advising an auditor while an audit is in

3 progress.  At 9 o’clock they take that hat off and put on a

4 hat of a protest officer and rule on or study the validity of

5 the work of another auditor.  And in this case it’s even more

6 egregious because the same attorney who advised the auditor in

7 this case was then told to put on the hat as a protest hearing

8 officer and make a decision whether or not that auditor did

9 the correct thing, relying on the advise of the protest

10 hearing officer.  That’s the dilemma we face.  We think we’re

11 entitled to discover how this happens and what the process

12 actually is, and then it’s up to the Court, closer to trial,

13 to decide whether or not that evidence comes in as evidence.

14 A couple quick comments about the California

15 subpoena process.  The allegation in California was that the

16 issuance of the subpoena was in bad faith, not that the

17 protest was in bad faith.  There is no collateral estoppel. 

18 That’s not the law of the case.  That was not presented to the

19 California Court.  California Trial Court did not even make a

20 decision, did not make a ruling on bad faith.  The issue in

21 the trial court in California was relevance.

22 We’ve already had discovery of protest hearing

23 officer events.  The FTB has taken discovery of Mr. Hyatt and

24 his people and asked about things that have happened during
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1 the protest.  Commissioner Biggar allowed us, and I’ll just

2 hold up for the Court the protest hearing officer event log

3 where there have been substantial redactions and these

4 redactions, of course, have already been excluded by

5 Commissioner Biggar.  But we’re entitled to take discovery on

6 the things that are not redacted.  We’re entitled to ask the

7 hearing officer about these things.  And Commissioner Biggar

8 did an appropriate weighing of the concerns of the Franchise

9 Tax Board with respect to this process and Mr. Hyatt’s rights,

10 as a resident of Nevada, to have his intentional torts fully

11 litigated.  So we should be entitled to discover that

12 information.

13 I think, Your Honor, with that there are a couple

14 other points I could raise but the briefing covers all of

15 these.  I think the proper course on this particular motion is

16 to deny it without prejudice, let us do the discovery, affirm

17 and uphold Commissioner Biggar’s learned detailed studied

18 ruling which says we’re entitled to discovery of the protest

19 process based on these allegations and let us go forward,

20 bring the case and bring the issue to you at the time of trial

21 in the context of a motion in limine.  

22 Thank you.

23 THE COURT:  Thank you, Mr. Bernhard.

24 Ms. Lundvall
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1 MS. LUNDVALL:  Very briefly, Your Honor.

2 Mr. Bernhard suggested he doesn’t know what I want. 

3 Let me try to make myself as clear as possible.

4 I do not want the California tax protest process to

5 be within the scope of this case.  That’s what our motion for

6 summary judgment asks this Court to do.  That’s as simple as I

7 can make it.

8 Second, on one had Mr. Bernhard argues that Nevada

9 Courts aren’t trying to tell the California protest officer

10 what to do or how to run their process.  But then in the next

11 breath what he tells you is Discovery Commissioner Biggar said

12 you don’t want to have this discovery, decide the case, make a

13 ruling.  Who cares if you don’t have all the information that

14 you’ve asked for from Mr. Hyatt.  Who cares if he hasn’t given

15 you that, just make a decision and just move on.  If that

16 isn’t telling the protest hearing officer what to do, then I

17 don’t know what is.

18 It’s basically, you know, making a threat, either

19 make a decision, California, or else I’m going to subject you

20 then to discovery.  It’d be like Mr. Hyatt suggesting to this

21 Court, make a decision or else I’m going to subject you to

22 discovery.  That’s exactly what their argument is.

23 And so what they are doing then is trying to reach

24 into the discretionary acts of the State of California.  And
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1 Nevada Supreme Court in its decision said, we are going to

2 treat California no different than we treat ourselves.  Those

3 are discretionary acts in Nevada and therefore they should be

4 considered to be discretionary acts in California as well.

5 Next, Mr. Hyatt contends that somehow that he’s in 

6 -- that he feels like he’s in jail because that the protest

7 hearing officer is not making a decision.  Well, if so, why

8 doesn’t he turn over the documentation that she’s been asking

9 for?  That’s point number one.  He has the keys to his own

10 jail cell as he describes it.

11 Point number two, though, is under California law. 

12 If Mr. Hyatt doesn’t like being within the California

13 administrative protest process, he can get out himself.  There

14 is a provision whereby what you do is you pay the tax and you

15 file a suit then in Superior Court and claim your refund. 

16 That gets him out just like that.

17 So if, in fact, that he doesn’t want the process to

18 continue, he has the keys then to that own process by which to

19 turn it over.  In fact, two sets of keys.  Give them the

20 information or go ahead, pay the claim, and then -- pay the

21 assessed tax and then file a claim for a refund.

22 The next point that was made by Mr. Bernhard is

23 this.  The issues in the California case that were decided

24 were different than the issues that are in front of you.  The
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1 only thing I can do, rather than reading and quoting at length

2 from both their arguments as well as the decisions, is ask

3 this Court to take a look at the briefs that were filed by Mr.

4 Hyatt as well as the decisions that were issued by the

5 California courts.

6 Mr. Hyatt argued, and at page 12 in our brief we set

7 it forth as far as where you can find his oppositions, where

8 you can find his briefs to the California Supreme Court and

9 where you can find those decisions.  That in fact, it was the

10 California tax protest process that was being conducted in bad

11 faith.  And the California courts said, no, it is not.  And

12 that is the decision then that this Court is obligated then to

13 embrace and therefore, not to look behind that decision by

14 allowing the protest, the California tax protest to be folded

15 into this case.

16 And lastly, Your Honor, I -- I guess one more point

17 as far as before I turn to my last point, and that is this. 

18 During the course of discovery in this case Mr. Hyatt himself

19 has taken the position, you can’t learn anything what I’m

20 doing over there in the California tax protest.  That’s not

21 part of this case.  In other words, on one hand he wants to

22 make it part of this case by seeking discovery against the

23 FTB, but he doesn’t want to do the same thing himself.

24 And so to the extent that we are simply asking this
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1 Court to recognize what the Nevada Supreme Court, the U.S.

2 Supreme Court, and the California Courts have said, this case

3 is limited to the audit, not the California tax protest which

4 is a separate administrative appeal.  It’s a right that is set

5 forth in California law, available to Mr. Hyatt.  No different

6 than he has appeal rights to the Board of Equalization, no

7 different than he has appeal rights to the Superior Court, and

8 all the way through.

9 And so therefore, Your Honor, we would ask for just

10 a simple decision that says this.  The scope of this case does

11 not include the California tax protest.  

12 Thank you, Your Honor.

13 THE COURT:  Thank you, counsel.

14 There are several issues that I want to address

15 because I want to make as clear a record as I can.

16 First of all, defendant is correct in stating that

17 this Court should neither decide the residency status of the

18 plaintiff nor the tax liabilities that plaintiff may or may

19 not have.  However, it has been decided that the plaintiff may

20 maintain claims for intentional torts in this case.

21 The bad faith acts of the protest officers are

22 completely relevant to the plaintiff’s claims of bad faith on

23 the part of the defendant.  Plaintiff should be allowed to

24 argue and produce evidence of defendant’s alleged continued
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1 bad faith in this case.

2 This Court is not persuaded with respect to the

3 collateral estoppel argument.  The issue that was raised in

4 the California courts dealt with bad faith and improper

5 purpose.  However, those issues were confined in those

6 hearings to bad faith and improper purpose of the issuing of

7 the subpoena.  It did not deal with defendant’s alleged bad

8 faith as a whole.

9 This Court’s view of the quasi judicial privilege is

10 that it does not apply in this particular case for the very

11 reasons that counsel argued.  It seems that the hearing

12 officers are performing more than investigatory function, much

13 like that of the auditors than a judicial function.

14 It appears to the Court that there is a genuine

15 issue of material fact with respect to plaintiff’s bad faith

16 delay claim.  To that extent, the Court is inclined, for the

17 reasons enumerated already, the Court is inclined to deny

18 defendant’s motion for summary judgment regarding the ongoing

19 California administrative process.

20 That brings us to defendant’s objections to

21 Discovery Commissioner’s report and recommendations.

22 MS. LUNDVALL:  Your Honor, one point of

23 clarification.  I would assume that if, in fact, that the

24 Court is finding that any allegations of bad faith engaged in
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1 by the protest hearing officer as being relevant, is that also

2 the Court then would find is relevant Mr. Hyatt’s activities

3 in the protest and therefore, that we’ve got both issues then

4 in front of the Court, within the scope of this case.

5 THE COURT:  What are you getting at, Ms. Lundvall?

6 MS. LUNDVALL:  What I’m getting at is this, is that

7 whatever actions that Mr. Hyatt is taking in the State of

8 California as it relates to protest, that too should be open

9 to discovery.  At this point in time Mr. Hyatt is drawing a

10 very strict line of demarcation and says, no, you can’t learn

11 what I’m doing regarding the protest.  You can’t discover and

12 seek admissible evidence in this case as to what I’m doing, I

13 can only learn what you’re doing.  And so therefore, I want to

14 make sure that we got reciprocal obligations.

15 THE COURT:  Mr. Bernhard?

16 MR. BERNHARD:  Very simple, Your Honor.  The

17 Franchise Tax Board and the protest process knows what’s being

18 done there.  They already know that.  We have not raised an

19 objection except on established privileges unrelated here,

20 like attorney/client, accountant/client, attorney work

21 product.  They still can’t get into that unless they bring a

22 motion to compel, and that’s not before you today.

23 So I think the information they already have on the

24 protest is a matter of record with what we have filed with the
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1 protest officer.  That’s already there.  They have that.  They

2 know what we’ve done, what we’ve filed.  There’s no reason to

3 expand the ruling in this case on a matter that wasn’t briefed

4 and wasn’t before you in their motion.  They didn’t ask for

5 that in their motion.  If they want to bring that as a

6 separate motion, let them do so and we’ll brief it.

7 MS. LUNDVALL:  If, in fact, that Mr. Bernhard wants

8 briefing on the issue, we’re happy to provide it.  But

9 basically my argument is the sauce good for the goose is good

10 for the gander.  If in fact that he wants discovery into our

11 actions in the California tax protest, then we too are

12 entitled to seek discovery from Mr. Hyatt.  And right now

13 there is an artificial wall that has been imposed by the

14 Discovery Commissioner with the protective order in this case.

15 And so therefore, even though that they want to

16 suggest, well, they already know that information, well, in

17 fact that we don’t know that information because of the wall

18 that has been erected between the litigation folks at the FTB

19 and the folks that are handling then the California tax

20 protest.  And so to the extent that what I want to do then is

21 to be able to seek that same discovery from Mr. Hyatt, in

22 other words, what’s he doing in the California tax protest, no

23 different than what we’re doing.

24 And where I’m going to is this.  If in fact that Mr.
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1 Hyatt is intentionally not turning over information to the

2 California tax protest hearing officer, because he knows that

3 it will delay, she can’t make a decision.  Then in fact, what

4 he’s doing is he’s trying to create then this delay himself

5 and he is responsible for the delay.  And so therefore, that

6 artificiality that he wants to throw back at us, should also

7 be the subject of discovery. 

8 THE COURT:  Are you suggesting that he’s acting in

9 bad faith?

10 MS. LUNDVALL:  In the California tax protest?  Yes,

11 Your Honor.

12 MR. BERNHARD:  Let them file a motion, Your Honor. 

13 We’re happy to dispute that.  The protective order was

14 something that was developed after lengthy Discovery

15 Commissioner hearings way back in 1998 and 1999.  To throw 

16 it out, based on an off the cuff comment like that from

17 counsel, would undo all that work.  So if they file a motion

18 and they brief it, they make an allegation, they provide

19 evidence of that, we’ll respond to it.  The protective order

20 has worked well in setting up that wall for both sides and

21 we’ve both respected it.  It shouldn’t be thrown out now,

22 unless we have proper briefing and the Court decides it should

23 be modified.

24 THE COURT:  I’m inclined to agree with -- to agree
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1 at this juncture with that assessment, Ms. Lundvall.  You may

2 have some valid points, you may want to brief them, I’ll be

3 happy to take a look at it.  I’m not inclined to expand the

4 ruling at this point in time.  I tried to tailor it as

5 specifically as I could and as appropriately as I could.

6 MS. LUNDVALL:  Thank you, Your Honor.

7 MR. BERNHARD:  Your Honor, with respect to Discovery

8 Commissioner report and recommendations for the hearing on

9 August 5 , 2005, that’s the recommendations that’s related toth

10 the protest hearing as officer [sic] motion.  The fact that

11 you’ve denied their summary judgment motion that means that

12 his report and recommendations should govern the protest

13 hearing officer discovery going forward.  That’s, I think, all

14 we need to submit on that motion.

15 THE COURT:  All right.  I’m inclined to agree with

16 that.

17 Ms. Lundvall?

18 MS. LUNDVALL:  Your Honor, at this point I’m gonna

19 defer to Mr. Bradshaw concerning the objections then, that are

20 in front of the Court.

21 THE COURT:  Mr. Bradshaw?

22 MR. BRADSHAW:  Your Honor, your rulings on the two

23 dispositive motions rendered the objections largely moot.  A

24 good many of them had to do with discovery and to Mr. Hyatt’s
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1 economic damages that you’ve ruled on by allowing Mr. Hyatt to

2 proceed as to the protest activities.  That renders that

3 objection to the Discovery Commissioner’s ruling moot.

4 The issue being there, that Mr. Hyatt would have

5 discovery of the FTB’s documents and testimony from its

6 witnesses.  He too has documents and files relevant to the

7 protest and witnesses that are handling that administrative

8 proceedings, so I guess the issue is that then that the

9 parties will have discovery on his claims in that regard.  So

10 we have nothing to add as far as the objections, given Your

11 Honor’s rulings on the dispositive motions.

12 THE COURT:  Okay.  Then for the clerk’s purposes

13 those objections to the Discovery Commissioner’s report and

14 recommendations are essentially moot as a result of the

15 Court’s previous rulings.

16 MR. HUTCHISON:  And that’s true for both of the

17 objections, Your Honor, is that correct?

18 THE COURT:  Yes.

19 Ms. Lundvall, I’ll ask you to draft the proposed

20 orders for the Court’s signatures.  Please run them past Mr.

21 Hutchison, Mr. Bernhard, whoever else you need to run them

22 past before you submit them to me for my signature.

23 MS. LUNDVALL:  Thank you, Your Honor.

24 MR. HUTCHISON:  Thank you, Your Honor.
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1 MR. BERNHARD:  Thank you, Your Honor.

2 THE COURT:  Well, I have some documents I think, Ms.

3 Lundvall, that should be returned to you.,

4 MS. LUNDVALL:  Thank you, Your Honor.

5 THE COURT:  Thank you.

6 PROCEEDINGS CONCLUDED AT 4:12 P.M.

7 * * * * * * * * * *

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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DISTRICT COURT

CLAR COUNTY, NEVADA

GILBERTP. HYATT, Case No.: A382999

Plaintiffs, Dept. No.: X

PLAINTIFF GILBERT P. HYATT'S
MOTION FOR LEAVE TO FILE SECOND
AMENDED COMPLAINT

v.

FRANCHISE TAX BOARD OF THE STATE
15 OF CALIFORNIA, and DOES 1-100 inclusive,

16
Date of Hearing:
Time of Hearing:Defendants.

17

18

19

(filed under seal by order of the Discovery
Commissioner dated February 22, 1999)

20 Plaintiff Gilbert P. Hyatt, by and though his attorneys of record, respectfully moves this

21 Cour for an order granting him leave to file a Second Amended Complaint in this case. A true

22
and correct copy of the proposed Second Amended Complaint is attached hereto as Exhbit 1.

23
11/

24
/ II

25

6)
26 II /

27 II /

28 II /
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1 This motion is based on NRCP Rule 15(a) and NRCP Rule 9(g), on the points and

2 authorities attached hereto, on previous orders entered by the Cour, on all other papers and

3 pleadings on file herein, and on any argument that may be presented at the hearng on this
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motion.

Dated this2 ~ay of March, 2006.
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21
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HUTCHISON & STEFFEN, LLC
Mark A. Hutchison, Esq. (4639)
10080 Alta Drive
Suite 200
Las Vegas, Nevada 89145

BULLIV ANT HOUSER BAILEY P

¥5 .Peter C. Bernard, Esq. (734)
3980 Howard Hughes Pkwy.
Suite 550
Las Vegas, Nevada 89109
(702) 650-6565
Attorneysfor Plaintif Gilbert P. Hyatt
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1 NOTICE OF MOTION
2 TO: FRACHISE TAX BOARD OF THE STATE OF CALIFORNIA, DEFENDANT; and

3

4

5

TO: McDONALD CARAO WILSON LLP, its attorneys.

NOTICE IS HEREBY GIVEN that Plaintiff will bring the foregoing PLAINTIFF

GILBERT P. HYATT'S MOTION FOR LEAVE TO FILE SECOND AMENDED
6

7 COMPLAINT wil come on for hearing on the LZ day of ~ 2006, at the hour of

8 L o'clock a.m., before District Court Deparent X, or as soon thereafter as counsel can be

9 heard.
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17

18

19

20

21

22
1. Introduction.

HUTCHISON & STEFFEN, LLC
Mark A. Hutchison, Esq. (4639)
10080 Alta Drive
Suite 200
Las Vegas, Nevada 89145

~THOUïS~
Peter C. Bernard, Esq. (734)
3980 Howard Hughes Pkwy., Suite 550
Las Vegas, Nevada 89109

(702) 650-6565
Attorneys for Gilbert P. Hyatt

.,

POINTS AN AUTHORITIES

23
Hyatt seeks leave to file the Second Amended Complaint for the purose of (i) making

explicit his claim for recovery of attorneys' fees and accountants' fees as special damages, (ii)
24

25

26

conforming Hyatt's operative pleading to this Cour's denial of the FTB's Motion for Parial

Summar Judgment re Protest Process in which the Cour found the continuing bad faith

27 tortious conduct of the FTB to be relevant and at issue in ths case, and (iii) adding based on the

28
discovery conducted to date a breach of confidentiality claim that is closely related to and relies

-3-
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17

18

19

20

21

22

23

24

25

26

27

28

1 on the same facts and evidence as Plaintiff s invasion of privacy claims, but is now set out

2 clearly as a separate tort.

3 These amendments, relatively minor in natue, 
1 are nonetheless necessary and

4 appropriate to furter frame ths matter for trial, brought in good faith, and will not delay ths

5 matter nor prejudice the FTB.

6

7
2. Argument.

NRCP 15(a) governs amendments to pleadings and provides in pertinent part:

(a) Amendments. A pary may amend his pleading once as a matter
of course at any time before a responsive pleading is served or, if the
pleading is one to which no responsive pleading is permitted and the

action has not been placed upon the trial calendar, he may so amend it at
any time within 20 days after it is served. Otherwise a pary may amend
his pleading only by leave of cour or by written consent of the adverse

par; and leave shall be freely given when justice so requires. . . .2

Four factors are commonly considered when deciding whether to allow a plaintiff to

amend a complaint: (1) whether amending the complaint is futile, (2) whether plaintiff acts in

bad faith, (3) whether the amendment will cause undue delay, and (4) whether the amendment

will prejudice the opposing par. Ritzer vs. Gerovicap Pharm. Corp., 162 FRD 642, 644 (D.

Nev. 1995) (same). Here, applying the above four factors, justice requires that Hyatt be given

leave to file his Second Amended Complaint in this case.

A. Special damages.

As to special damages, Hyatt has always sought in this litigation recovery of the

attorneys' fees and accountants' fees he has incured and continues to incur in defending the

FTB's bad faith audits and the FTB's continuing bad faith protests. If not for the FTB's bad

faith during the audits, and now continuing through the pending protests, Hyatt would not have

incurred any (or at least most) of these professional fees. Hyatt's First Amended Complaint

1 A black-lined copy ofPlaintifts Proposed Second Amended Complaint, compared against the curent First

Amended Complaint, is attched hereto as Exhibit 2, for ease of reference in seeing the changes between the two
pleadings.
2 See Weiler v. Rose, 80 Nev. 380, 395 P.2d 323 (1964)(applying NRCP 15(a)).

-4-
AA002862



u ;¡~ on
~ .! onon 12~ en"~ :g g:
.¡ ~..'9l"
~ j¿~;¡;¡ 13
1: Po;; 'C'C

~ ~ z §'§= "É","ct: 14o :: ",..
= :: ~¡g2~ "'~ .,'§= l; ¡( i:.- 15
~ ~-i~Æ
-; 0 16
~ g;'"

1

2

3

4

5

6

7

8

9

10

11

filed in 1998 does request recovery of attorneys' fees. But in 2001, the Nevada Supreme Cour

ruled in Sandy Valley Associates, v. Sky Ranch Estates Owners Assoc., 117 Nev. 948 (2001),

that when recovery of attorneys' fees are sought as special damages, as Hyatt seeks in this case,

the plaintiff must explicitly plead them as special damages. Hyatt seeks leave to file the Second

Amended Complaint to conform his pleading with Sandy Valley.

The amendments Hyatt seeks as set forth in his proposed Second Amended Complaint

relative to special damages are not futile. The operative pleading in this case is Hyatt's First

Amended Complaint filed in 1998. The Sandy Valley decision referenced above was issued in

2001. This case was stayed pending Nevada Supreme Cour review between June of 2000

through April of2002, and then again from October of2002 through May of2003 pending

United States Supreme Cour Review. The amendment that Hyatt now seeks is to conform his

pleading to the ruling from Sandy Valley. Far from futile, the amendment is necessar. For the

same reason, Hyatt's request for leave is not made in bad faith, but rather is legally required as

his operative pleading predates the Sandy Valley decision and could not have anticipated that

ruling, through no fault of Hyatt.

Additionally, the requested amendment wil not cause delay and in no way prejudices

the FTB. Hyatt's First Amended Complaint requests recovery of attorneys' fees.3 Moreover, in

responding to the FTB's Interrogatory No.4 seeking a description of Hyatt's damages, Hyatt

has consistently responded since 2000 that he was seeking recovery of attorneys' fees, although

the amount could not be calculated until completion of this case.4 In that regard, the District

Cour recently ruled that the FTB's bad faith conduct at issue in this case includes any

continuing bad faith in the protests stil pending in Californa. 5 Hyatt's damages from the

17

18

19

20

21

22

23

24

25

26

27

28

attorneys' fees and accountants' fees incurred in defending the FTB' s bad faith conduct

therefore continue to accrue to this day, and wil continue to accrue through the trial date set for

3 See First Amended Complaint, Prayer for Relief.

4 Hyatt's Supplemental and Second Supplemental Response to FTB Interrogatory No.4, April 

3, 2000 and May 5,
2000.
5 Order Denying the FTB Parial Summary Judgment re Ongoing California Administrative Protest Process,

attached hereto as Exhibit 3.
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17

18

1 August 15,2006. A final calculation of these damages canot therefore be specified until the

2 trial in this matter.

The FTB nonetheless already has notice of the fees Hyatt has incured in defending the

FTB's bad faith acts in the audits and protests. Specifically, in a DCRR signed Februar 2,

2004, the Discovery Commissioner ruled that Hyatt must produce copies of attorneys' bils he

wil claim as damages. In July 2004, Hyatt produced copies of the attorneys' bils6 and

accountants' bils? he incured in defending the audits and early protests which ran from 1993

through 1997. Additionally, in light of the District Cour's ruling as described above

confirming that the FTB' s bad faith acts continuing through the stil pending protest are at issue

in this case, Hyatt is producing to the FTB a supplemental production of invoices for

professional fees he had incured in defending the FTB's bad faith protests from 1998 through

2005 and for which he seeks recovery as special damages in this case.

In sum, Hyatt moves at this time to formally amend his pleading so that it conforms to

the Sandy Valley decision that post-dates the filing of Hyatt's First Amended Complaint. He

also seeks the amendment so that there is no confusion or ambiguity concerning his request for

attorneys' fees as one aspect of his remaining damage claims in light of the District Cour's

decision dismissing his claim for economic damages stemming from his patent licensing

program in Japan. Hyatt's requested amendment therefore is necessar, timely and in no way

19 prejudices the FTB.

20 B. Continuing bad faith allegations.

21 This case was originally filed in Januar of 1998. As was extensively briefed by Hyatt

22 in opposing the FTB's Motion for Partial Sumar Judgment re Protest Process, since 1998-

23 eight years ago - the FTB has simply refused to proceed with the "Protests" in the California

24 tax proceedings. Hyatt asserts, among other things, that the FTB is delaying those proceedings

25 in bad faith and continues the bad faith asserted against the FTB regarding the audits conducted

26 between 1993 and 1997. The FTB, on the other hand, denies it has acted in bad faith during the

27

28
6 Notice of Supplemental Rule 16.1 Production No. 38, July 15,2004.
7 Notice of Supplemental Rule 16.1 Production No. 37, July 15,2004.
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5

6

7

8

9

10

11

Protests and blames Hyatt for the delays. Obviously, the cause of the delay is very much in

dispute.8 The FTB also argues that the issue was beyond the scope of this case. The Cour ruled

in denying the FTB' s parial sumar judgment motion that any continuing bad faith by the

FTB in the Protests is relevant to and at issue in this case.9

Because Hyatt is seeking to amend to add the allegations of Special Damages, he has inserted in

the Second Amended Complaint short references to the continuing natue of the FTB's bad

faith, thereby conforming the pleading to the Cour ruling in denying the FTB' s Motion for

Parial Sumary Judgment re Protest Process. This is to avoid any argument by the FTB that

by amending his pleading Hyatt waived or failed to make any allegations of continuing bad faith

by the FTB. These amendments will in no way delay this case and certainly do not prejudice

the FTB given the Cour's prior ruing and the fact that the paries have conducted extensive

discovery concernng the Protest and the delay, in that a decision has stil not been issued by the

FTB Protest Officer.

17

18

19

20

21

22

23

24

25

26

27

28

c. Breach of confidentiality.

Discovery has established, and the evidence at trial will show, that (i) the FTB had, and

stil has, a duty of confidence and loyalty to keep confdential and not disclose to third paries

personal and confidential information from and concernng Hyatt that the FTB obtained due to

its position as the auditor of Hyatt's state income tax retu and (ii) the FTB breached its duty

not to disclose this personal and confdential information to third paries.1O As set forth briefly

below, these facts constitute the elements of a breach of confidentiality claim. Instead of

seeking to amend to proof at tral under NRCP 15 upon the presentation of evidence establishing

the above elements, Hyatt seeks to amend at ths time.

8 As a matter of judicial economy, Hyatt has not attched his opposition nor the FTB's motion and reply that set
forth each side's arguments in more detaiL. These documents are already in the Cour's fie, and moreover the
Cour has already ruled that the disputed issue concerning the delays in the Protest is par of this case. While the
FTB may attempt to re-debate these issues in its opposition to this motion, such attempt would be highly improper.
Given the Cour's previous ruling, Hyatt wil not address this issue fuher unless requested by the Cour.
9 District Court Order entered March 14,2006 denying the FTB's Motion for Parial Sumar Judgment re Protest

Process and relevant portions of transcript from Januar 23, 2006 hearing attached hereto as Exhibit 3.
10 The FTB canot, and Hyatt believes the FTB does not, dispute the first point relative to the FTB's duty of

confidentiality. The FTB does dispute the second point relative to breach of the duty by disclosures to third par.

-7-
AA002865



u ;¡~ on
;;~.;

tQ-¡~~
=o
=~
=
c:
~
-;
tQ

.! onon 12en"~ :g g:

~- '7 r;
j¿~;¡;¡ 13Po 'C 'Cv: ~,-l-,¡z8l8l
~ ¡it-t: 14
:: ~¡g2
~ ;; ., '§
~ ¡( fr';; 15
::0..-. ~

¡.~o
00
'"'"

1

2

3

4

5

6

7

8

9

10

11

A breach of confidentiality claim is related to but slightly different from the traditional

forms of invasion of privacy (e.g., intrusion upon seclusion, publicity given to private facts,

false light), as it is also derived from the principles of constrctive fraud. As set forth below, it

is essentially a hybrid ofthe two. As also set forth below, the Nevada Supreme Cour has

specifically adopted ths tort. 
11

Here, Hyatt has pled from the outset the traditional forms of invasion of privacy as well

as a fraud claim that includes, in par, the FTB's representations to not disclose Hyatt's personal

and confidential information, reliance by Hyatt, and resulting damages incurred by Hyatt. Hyatt

expects, based on discovery conducted to date, to prove all of the elements of each of these

claims, and such proof wil also satisfy the elements for the hybrid breach of confdentiality

claim. This cause of action emerged after the traditional forms of invasion of privacy to

compensate victims of disclosure of personal and confdential information by a pary in whom

confdence has been reposed, due to the natue ofthat pary's position, to keep such information

confdentiaL.

16

The now traditional forms of invasion of privacy claims developed early in the

Twentieth Century after Justice Brandeis' now famous law review aricle12 and are now set forth

in the Restatement (Second) of Torts. 
13 They are also clearly par of 

Nevada common law. 
14

But the breach of confidence tort specifically protects individuals from breaches of confidence

that result from relationships that are necessary in modern society and compel an individual to

reveal personal and confidential information, including involuntar relationships in which such

disclosures are mandated, such as by state taxing authorities. The basis for and the necessar

elements of this tort, as well as how it differs from invasion of privacy, are best sumarized in

17

18

19

20

21

22

23

24

25

26

27

28

1982 Columbia Law Review Note:

II Perry v. Jordan, 111 Nev. 943, 946-47 (1995).

12 Warren & Brandeis, The Right to Privacy, 4 Harv. L .Rev. 193 (1890).

13 Restatement (Second) of 
Torts, § 652A et seq.

14 See, e.g., People/or the Ethical Treatment 0/ Animals v. Bobby Berosini, Ltd., ILL Nev. 615 (1995).
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Every member of society engages in relationships of trst and confdence. We

turn to doctors, lawyers, counselors, teachers, baners, accountants, and others

for assistance in matters beyond our individual knowledge or capacities. (FN

omitted) Relationships of this kind require us to lower our defenses and permit

some intrusion into our personal lives. . . . Such selfexposure is not always

voluntary. To function in modern society, for example, we must file tax returns

and write checks, and those who process these documents incidentally have

access to details of our private lives. (FN omitted)

These two elements--the assurance of secrecy and the reliance it evokes--are the

essential ingredients of what can be termed a "confdential relationship." (FN
omitted) The giver of information places himself in a vulnerable position in

reliance on the assurance of secrecy and thus has a legitimate expectation of

confdentiality. The receiver of the information, by implicitly holding out the
assurance associated with his occupation, invites the reliance and thus has an

obligation not to disappoint the giver's expectation. . . .

Cases granting recovery for breach of confdence share similar basic elements.

Though the type of relationship varies from case to case, the relationship in each

case cares an implicit assurance of confidentiality that the defendant held out

and then violated. . . .

. . . (E)ven hypersensitive people should have a right to be secure in their
confdential relationships. The privacy standard (i. e., invasion of privacy claims)

would not protect such persons from disclosures of objectively innocuous

information that happens to be very distressing to them. Yet the same reliance on

the assurance of confidentiality is present here: knowing that disclosure of the

information would be distressing to him, the hypersensitive individual would not

have revealed it without the expectation of confidentiality. (FN omitted)
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. . . (T)he tort can be defined in general terms as the unconsented, unprivileged
disclosure to a third pary of nonpublic information that the defendant has

leared within a confdential relationship. (FN omitted) "Unconsented" means

simply the absence of explicit or implicit permission to disclose the specific

information to a paricular audience. 
is

The Nevada Supreme Cour specifically recognized this tort in a 1995 case, Perry v. Jordan:

Perry argues that no Nevada authority, or authority from any other jurisdiction,

recognizes an independent claim for breach of a confdential relationship. We

disagree. In Long v. Towne, 98 Nev. 11, 13,639 P.2d 528,52930 (1982), this

court stated that

(c )onstructive fraud is the breach of some legal or equitable duty
which, irrespective of moral guilt, the law declares fraudulent
because of its tendency to deceive others or to violate confdence.
Constrctive fraud is characterized by a breach of duty arising out
of a fiduciary or confidential relationship. A "confidential or
fiduciary relationship" exists when one reposes a special
confidence in another so that the latter, in equity and good
conscience, is bound to act in good faith and with due regard to
the interests of the one reposing the confidence.

(Citations omitted.) Recently this cour indicated that "(t)he duty to speak does
not necessarly depend on the existence of a fiduciar relationship. i * * * It may

arise in any situation where one pary imposes confidence in the other because of

that person's position, and the other pary knows of this confdence. * * * I "

Mackintosh v. Jack Matthews & Co., 109 Nev. 628, 635, 855 P.2d 549,553

(1993) (quoting Central States Stamping Co. v. Terminal Equipment Co., 727
F.2d 1405, 1409 (6th Cir.1984) (emphasis added).

Persuasive authonty suggests that a confidential relationship may arise by reason

of kinship or professional, business, or social relationships between the paries.

15 Alan Vickers, Note, Breach a/Confdence: An Emerging Tort, 82 Colum. L. Rev. 1426,1427-28, 1434, 1441,

1455 (1982). See also Vassiliades v. Garfinckels, Brooks Bros., 492 A.2d 580 (D.C. 1985)("It arises from the
limited duty that attaches to 'nonpersonal relationships customarily understood to car an obligation of
confidence.' (citation omitted) That limited duty conveys a standard that is more strict than the reasonable man
test and provides fair waring to potential defendants that 'for so palpable a wrong, the law provides a remedy.'
(citation omitted). The object of the cause of action based on the breach of confidentiality is not to fulfill
expectations, but to compensate the resulting injuries. (citation omitted). And in contrast to the tort of invasion of
privacy, which is subject to traditional privileges (such as public safety, fraud, crime, self defense, and interest of a
third person), the First Amendment and the public's right to know, the public right to know privilege of this tort is
more restrictive than the broad public interest exception to the common law right to privacy. A defendant is not
released from an obligation of confidence merely because the information leared constitutes a matter of legitimate
public interest. (citation omitted)".
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See In re Guardianship of Chand os, 18 Ariz.App. 583, 585, 504 P.2d 524,526

(1972). Such a relationship "exists when one par gains the confidence of the
other and purorts to act or advise with the other's interests in mind; it may exist

although there is no fiduciar relationship; it is paricularly likely to exist when

there is a family relationship or one of frendship." Kudokas v. Balkus, 26

Cal.App.3d 744, 103 Cal.Rptr. 318,321 (1972). When a confidential

relationship exists, the person in whom the special trst is placed owes a duty to

the other pary similar to the duty of a fiduciar, requiring the person to act in

good faith and with due regard to the interests of the other pary. See Hamberg v.
Barsky, 355 Pa. 462, 50 A.2d 345, 347 (1947). We conclude that the record

contains ample evidence of the existence and breach of just such a relationship

between Perry and Jordan. 
16

Whle termed here by Hyatt and in other authority cited above "breach of

confidentiality" and described in Perry by the Nevada Supreme Cour as "breach of confdential

relationship," as one cour explained the name of the tort is unimportant: "What label we affix to

this wrong is unimportt. .. '''It is generally accepted that 'There is no necessity whatever that

a tort must have a name. New and nameless torts are being recognized constantly'. (Prosser,

Torts (2d ed.), p 3.) What is important is that there must be the infiction of intentional harm,

resulting in damage, without legal excuses or justification. . . . '" (citations omitted)"17 Similar to

invasion of privacy claims, when the breach of confidentiality is intentional and made in made

faith, as alleged here by Hyatt, puntive damages can be awarded. 18

In the Second Amended Complaint, Hyatt has expressly pled a separate claim for breach

of confdentiality against the FTB.19 Specifically, he has pled the nature of the confdential

relationship, the assurances of confidentiality made by the FTB before and during the subject

audits, the confidence and trst he reposed in the FTB based on those representations resulting

in the production to the FTB of personal and confidential information, and then the breach of

confidentially by the FTB resulting in damages to Hyatt. Given its close relationship to, but

16 Perry v, Jordan, ILL Nev. 943, 946-47 (1995).

17 Doe v. Roe, 93 Misc. 2d 201, 213 (N 1977)(emphasis added and citations omitted).

18 Id, at216-17; see also Vickers, 82 Colum. L. Rev. at 1446.

19 See Eighth Claim for Relief in Plaintiff s Proposed Second Amended Complaint, attached hereto as Exhibit i.
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separateness from, Hyatt's traditional invasion of privacy claims and fraud claim, and the

similarty in the evidence need to prove such claim, good cause exists to grant Hyatt leave to

amend to add a breach of confdentiality claim.

Indeed, from the outset of this case Hyatt has pled the elements of this claim and pursued

evidence of them through discovery, even though not separately stated by name. The FTB

canot in good faith assert it has not been aware since the outset of this case that Hyatt asserts

the FTB had an obligation to not disclose to thrd paries Hyatt's personal and confdential

information and that the FTB has violated such obligation by making such disclosures to third

paries. Indeed, these allegations are rampant in Hyatt's First Amended Complaint.

Hyatt intends to rely at trial on the discovery conducted to date, and evidence so induced

from that discovery, to establish his breach of confdentially claim. The FTB needs no

additional discovery to defend this claim, but in fact will have until May 31, 2006 to conduct

any additional discovery it believes is necessar. The FTB will not therefore be prejudiced by

this claim, nor will it delay this case.

3. Conclusion.
16

17

18

19

20

21

22

23

24

25

26

27

28

Justice requires that the Court grant leave to Hyatt to file his proposed Second Amended

Complaint and thereby conform his pleading, and specifically his request for attorneys' fees as

special damages, to the holding in Sandy Valley. Justice also requires that the Cour grant leave

to Hyatt to file his proposed Second Amended Complaint and thereby conform his pleading to

the Cour's recent ruling that any bad faith by the FTB in the continuing Protests is relevant to

and at issue in this case. Finally, justice requires that the Cour also grant leave to Hyatt to file

his proposed Second Amended Complaint and add his breach of confdentiality claim that is

supported by the same evidence as his pending invasion of privacy claims and fraud claims.

/ II

/ II

/ II

/ II

-12-

AA002870



5

6

7

8

9

10

11
u 0

on
~ V)

§ .! on V) 12tn '" 'C '"
"'0 tn 0\.;

t- 'C N
, ,

tQ "'00
1300 on V)

-¡ Po~ 'C'C
~ ~ §'§'~
= ~ ¡("ct: 140 :: ..= ::bOO"

o c,.~ "'~ .,'§
= æ ¡( i:,-

15ii
~-it ¡;

;È :: ¡.~
-; 0

1600~ '"
'"

17

18

19

20

21

22

23

24

25

26

27

28

1 Hyatt therefore respectfully requests that the Cour grant this motion and grant Hyatt leave to

2 fie his proposed Second Amended Complaint.

3 Dated thisj1day of March, 2006.

4

HUTCHISON & STEFFEN, LLC
Mark A. Hutchison, Esq. (4639)
10080 Alta Drive
Suite 200
Las Vegas, Nevada 89145

Peter C. Bernard, Esq. (734)
3980 Howard Hughes Pkwy.
Suite 550
Las Vegas, Nevada 89109
(702) 650-6565

Attorneysfor Plaintif Gilbert P. Hyatt

-13 -

AA002871



1

2

3

4

5

6

7

8

9

10

11
u 0

V)

i: on

;; .! on V) 12~ VJ.,~ ~ ~.;
t- '7 r;tQ "'00

1300 V) oni: Po 'C'C
Cl fI~'-'-~ o NN
= .. ..~g

140 ~~','-= :: bJ CI ,.o c.,;- "' ~ ., '§
= ~ ¡( fr';; 15c:

:È
o..- u
:: ~~

-; 0
1600~ '"'"

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of BULLIV ANT HOUSER

BAILEY PC and that on thi~t of March, 2006, I caused the above and foregoing

document entitled PLAINTIFF GILBERT P. HYATT'S MOTION FOR LEAVE TO

FILE SECOND AMENDED COMPLAINT to be served as follows:

(X) by placing same to be deposited for mailng in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas Nevada;
and/or

(X) Pursuant to EDCR 7.26, to be sent via facsimile; and/or

(X) to be hand-delivered;

to the attorney(s) listed below at the address and/or facsimile number indicated below:

via facsimile: (775) 788-2020
James A. Bradshaw, Esq.
McDonald Carano Wilson LLP
100 West Liberty Street
10th Floor
Reno NY 89501

via facsimile: 873-9966
Jeffrey Silvestri, Esq.
McDonald Carano Wilson LLP
2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102

""
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1 COMP
Mark A. Hutchison (4639)

2 Hutchison & Steffen
10080 Alta Drive

3 Suite 200
Las Vegas, NV 89145

4 (702) 385-2500

5 Peter C. Bernard (734)
Bullvant Houser Bailey PC

6 3980 Howard Hughes Pkw., Ste. 550
Las Vegas, NV 89109

7 Telephone: (702) 650-6565
Attorneys for Plaintif Gilbert P. Hyatt

8

9

10

11

DISTRICT COURT

CLAR COUNTY, NEVADA

GILBERT P. HYATT, Case No.: A382999
Dept. No.: X

Plaintiffs,

v.
PROPOSED

SECOND AMNDED COMPLAIT
FRANCHISE TAX BOAR OF THE STATE
OF CALIFORNIA, and DOES 1-100 inclusive, Jury Trial Demanded

Defendants. Exempt from Arbitration:
Declaratory Relief, Significant
Public Policy and Amount in Excess
Of $40,000

(fied under seal by order of the Discovery
Commissioner dated February 22, 1999)
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1 Plaintiff, Gilbert P. Hyatt, in this Second Amended Complaint, complains against

2 defendants, and each of them, as follows:3 PARTIES
4 1. Plaintiff resides in Clark County, Nevada and has done so since September 26,

5 1991.

6 2. Defendant Franchise Tax Board of the State of California (hereinafter "FTB") is

7 a governental agency of the State of California with its principal office located in Sacramento,

8 California, and a district office located in Los Angeles, California. The FTB's fuction is to

9 ensure the collection of state income taxes from California residents and from income eared in

10 California by non-residents.

3. The identity and capacities of the defendants designated as Does 1 through 100

are so designated by plaintiff because of his intent by this complaint to include as named

d,efendants every individual or entity who, in concert with the FTB as an employee,'~
representative, agent or independent contractor, committed the tortious acts described in this

complaint. The true names and capacities of these Doe defendants are presently known only to

the FTB, who committed the tortious acts in Nevada with the assistance of said Doe defendants

who are designated by fictitious names only until plaintiff is able, through discovery, to obtain

their true identities and capacities; upon ascertaining the true names and capacities of these Doe

defendants, plaintiff shall promptly amend this complaint to properly name them by their actual

identities and capacities. For pleading purposes, whenever this complaint refers to

"defendants," it shall refer to these Doe defendants, whether individuals, corporations or other

forms of associations or entities, until their true names are added by amendment along with

paricularized facts concerning their conduct in the commission of the tortious acts alleged

24 herein.

25 4. Plaintiff is informed and believes, and on that basis alleges, that defendants, in

26 acting or omitting to act as alleged, acted or omitted to act within the course and scope of their

27 employment or agency, and in furtherance of their employer's or principal's business, whether

28

-2-
AA002875



u 0
on

~ V)

§ .! on on 12~g~~.;
t- '7 r;~ "'00

1300 on on
-¡ Po 'C'C
~ (,;:~--~ "Z8l8l= .. "r- r- 140 ~¡(','-= :: bOO ..

Q) c.,~ "' ~ ., '§
= æ ¡( 0.,_

15ii ~,...tj
:È & 0 oj¡.~
-; 0

1600~ '"
'"

17

18

19

20

21

22

23

24

25

26

27

28

1 the employer or principal be the FTB or some other governental agency or employer or

2 principal whose identity is not yet known; and that FTB and defendants were otherwse

3 responsible and liable for the acts and omissions alleged herein.

4 5. This action is exempt from the cour-anexed arbitration program, pursuant to

5 Rule 3, because: (1) this is an action for, inter alia, declaratory relief; (2) substantial issues of

6 public policy are implicated concerning the sovereignty of the State of Nevada and the integrity

7 of its territorial boundaries as opposed to governental agencies of another state who enter

8 Nevada in an effort to extraterritorially, arbitrarily and deceptively enforce their policies, rules

9 and regulations on residents of Nevada in general, and plaintiff Gilbert P. Hyatt in particular;

10 and (3) the sums of money and damages involved herein far exceed the $40,000.00

11 jurisdictional limit of the arbitration program.

6. Plaintiff hereby requests a jury trial for his Second, Third, Fourh, Fifth, Sixth,

Seventh and Eighth Causes of Action.

SUMMARY OF CLAIMS

7. Plaintiff, by this action, seeks: (1) declaratory relief under NRS 30.010 et seq. to

confrm plaintiffs status as a Nevada resident effective as of September 26, 1991 and

continuing to the present and, correspondingly, his non-residency during said period in

Californa (FIRST CAUSE OF ACTION) - re-pled in this Second Amended Complaint to

preserve plaintif's right to appeal the District Court's April 3, 1999 ruling dismissing this

cause of action; this cause of action is therefore no longer at issue in the District Court; (2)

recovery of compensatory and punitive damages against the FTB and the defendants for

invasion of plaintiffs right of privacy, including and in paricular his informational privacy as

well as the FTB's failure to abide by the confidential relationship created by the FTB's request

for and receipt of Hyatt's highly personal and confidential information, resulting from their stil

ongoing investigation in Nevada of plaintiffs residency, domicile and place of abode and

causing (a) an unreasonable intrusion upon plaintiffs seclusion (SECOND CAUSE OF

ACTION); (b) an uneasonable publicity given to private facts (THIRD CAUSE OF ACTION);

-3-
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(c) casting plaintiff in a false light (FOURTH CAUSE OF ACTION); (3) recovery of

compensatory and punitive damages against the FTB and the defendants for their outrageous

conduct in regard to their continuing investigation in Nevada ofplaintifts residency, domicile

and place of abode, including but not limited to the FTB's failure to abide by the confidential

relationship created by the FTB's request for and receipt of Hyatt's highly personal and

confdential information (FIFTH CAUSE OF ACTION); (4) recovery of compensatory and

punitive damages against the FTB and defendants for an abuse of process (SIXTH CAUSE OF

ACTION); (5) recovery of compensatory and punitive damages against the FTB and defendants

for fraud, including but not limited to the FTB's failure to abide by the confidential relationship

created by the FTB's request for and receipt of Hyatt's higWy personal and confidential

information (SEVENTH CAUSE OF ACTION); and (6) recovery of compensatory and punitive

damages against the FTB and defendants for breach of confidentiality in regard to the FTB's

breach of its duty not to disclose Hyatt's personal and confidential information (EIGHTH

CAUSE OF ACTION). The claims specified in this paragraph constitute EIGHT separate

causes of action as hereinafter set forth in this complaint.

FACTUAL BACKGROUND

17

18

19

20

21

22

23

24

25

26

27

28

Plaintiffs Residency in Nevada

8. Plaintiff moved to the State of Nevada, County of Clark, and established full-

time residency here on September 26, 1991 and has remained a full-time, permanent resident

since that time. Prior to his relocation to Nevada, plaintiff resided in Southern California.

Plaintiff is a highly successful inventor. Specifically, plaintiff has been granted numerous

important patents for a wide range of inventions relating to computer technology. Plaintiff

primarily works alone in the creation and development of his inventions and greatly values his

privacy both in his personal life and business affairs. After certain of his importt inventions

were granted patents in 1990, plaintiff began receiving a great deal of unwanted and unsolicited

publicity, notoriety and attention. To greater protect his privacy, to enjoy the social,

recreational, and financial advantages Nevada has to offer, and to generally enhance the quality
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of his life and environment, plaintiff relocated to Nevada on September 26, 1991. This move

took place after much consideration and almost an entire year of planing.

9. The following events are indicative of the fact that on September 26, 1991,

plaintiff commenced both his residency and intent to remain in Nevada, and a continuation of

both down to the present: (1) the sale of plaintiff s California home in October 1991; (2) his

renting and residing at an apartent in Las Vegas commencing in October 1991 and continuing

until April 1992 when plaintiff closed the purchase of a home in Las Vegas; (3) in November

1991, plaintiff registered to vote in Nevada, obtained a Nevada driver's license, and joined a

religious organization in Las Vegas; (4) plaintiffs' extensive search, commencing in early

October 1991, for a new home in Las Vegas, and in the process utilizing the services of various

real estate brokers; (5) during the process of finding a home to purchase, plaintiff made

numerous offers to buy; (6) plaintiffs purchase ofa new home in Las Vegas on April 3, 1992;

(7) plaintiff maintained and expanded his business interests from Las Vegas; and (8) plaintiff

has, through the years from September 26, 1991 and down to the present, contacted persons in

high political office, in the professions, and other walks of life, as a true Nevada resident of

some renown would, not concealing the fact of his Nevada residency. In sum, plaintiff has

substantial evidence, both testimonial and documentary, in support of 
the fact of his full-time

residency, domicile and place of abode in Nevada commencing on September 26, 1991 and

19 continuing to the present.

20 The FTB and Defendants' Investigation of Plaintiff in Nevada

21 10. Because plaintiff was a resident of Californa for par of 1991, plaintiff filed a

22 Par- Year state income tax retur with the State of 
California for 1991 (the "1991 Retu").

23 Said return reflects plaintiff s payment of state income taxes to Californa for income earned

24 dllring the period of January 1 through September 26, 1991.

25 11. In or about June of 1993 - 21 months after plaintiff moved to Nevada - for

26 reasons that have never been specified, but are otherwise apparent, the FTB began an audit of

27 the 1991 Retur. In or about July of 1993, as par of its audit, the FTB began to investigate

28
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1 plaintiff by making or causing to be made numerous and continuous contacts directed at

2 Nevada. Initially, the FTB sent requests to Nevada governent agencies for information

3 concerning plaintiff - a paper foray that continued for the next several years.

4 12. In or about January of 1995, FTB auditors began planning a trip to Las Vegas,

5 the purose of which was to enhance and expand the scope of their investigation of plaintiff. In

6 March of 1995, the FTB and defendants commenced a "hands on" investigation of plaintiff that

7 included unanounced confrontations and questioning about private details of plaintiffs life.

8 These intrusive activities were directed at numerous residents of Nevada, including plaintiffs

9 curent and former neighbors, employees of businesses and stores frequented by plaintiff, and

10 alas, even his trash collector!

13. Both prior and subsequent to the intrusive, "hands on" investigations described in

paragraph 12, above, the FTB propounded to numerous Nevada business and professional

entities and individual residents of Nevada "quasi-subpoenas" entitled "Demand to Fursh

Information" which cited the FTB's authority under Californa law to issue subpoenas and

demanded that the recipients thereof produce the requested information concerning plaintiff.

Plaintiff is informed and believes, and therefore alleges, that the FTB never sought permission

from a Nevada cour or any Nevada governent agency to send such "quasi-subpoenas" into

Nevada where, induced by the authoritative appearance of the inquisitions, many Nevada

residents and business entities did respond with answers and information concerning plaintiff.

14. Subsequent to the documentary and "hands on" forays into Nevada by the FTB

and defendants, the FTB also sent correspondence, rather than "quasi-subpoenas," to Nevada

Governor Bob Miler, Nevada Senator Richard Bryan and other governent offcials and

agencies seeking information regarding plaintiff and his residency in Nevada. Plaintiff is

fuher informed and believes, and therefore alleges, that the FTB intentionally sent

unauthorized "quasi-subpoenas" (i.e., "Demand to Furish Information") to private individuals

and businesses in a successful attempt to coerce their cooperation through deception and the

pretense of an authoritative demand, while on the other hand, sending respectful letter requests

for information to Nevada governental agencies and offcials who undoubtedly would have
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1 recoiled at the attempt by the FTB to exercise extraterritorial authority in Nevada through the

2 outrageous means of the bogus subpoenas.

15. Plaintiff neither authorized the FTB' s aforementioned documentary and

pretentious forays into Nevada, nor was plaintiff ever aware that such information was being

sought in such a manner until well after the "quasi-subpoenas" had been issued and the

responses received. Similarly, plaintiff had no knowledge of the FTB and defendants'

excursions to Las Vegas to investigate plaintiff or the FTB's correspondence with Nevada

governent agencies and officials until well after such contacts had taken place. Upon

information and belief, plaintiff alleges that all of the above-described activities were calculated

to enable the FTB to develop a colorable basis for assessing a huge tax against plaintiff despite

the obvious fact that the FTB was proceeding against a bona fide resident of Nevada.

Assessment for 1991

16. On April 23, 1996, after the FTB had completed its audit and investigation of the

1991 Retu, the FTB sent a Notice of Proposed Assessment (i.e., a formal notice that taxes are

owed) to plaintiff in which the FTB claimed plaintiff was a resident of California - not Nevada

- until April 3, 1992. The FTB therefore assessed plaintiff California state income tax for the

period of September 26 through December 31 of 1991 in a substantial amount. Moreover, the

FTB also assessed a penalty against plaintiff in an amount almost equal to the assessed tax after

sumarily concluding that plaintiffs non-payment of the assessed tax, based upon his asserted

residency in Nevada and non-residency in California, was fraudulent.

17. Plaintiff, who demonstrably is and was at all times pertinent hereto, a bona fide

resident of Nevada should not be forced into a Californa foru to seek relief from the bad faith,

unjust and tortious attempts by the FTB to extort unlawfl taxes from this Nevada resident.

Plaintiff avers that liability for the bad faith actions of the FTB during the audits and continuing

until the present in the stil ongoing California tax proceedings should be determined in Nevada,

the state of plaintiff s residence. The FTB is in effect attempting to impose an "exit tax" on

plaintiff. The FTB has arbitrarily, maliciously and without support in law or fact, asserted that
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plaintiff remained a California resident until he purchased and closed escrow on a new home in

Las Vegas on April 3, 1992. In a word, the FTB's prolonged and monumental efforts to find a

way - any way - to effectively assess additional income taxes against plaintiff after he

changed his residency from California to Nevada is based on governental bad faith and greed

arising from the FTB' s eventual awareness of the financial success plaintiff has realized since

leaving California and becoming a bona fide resident of the State of Nevada. The aforesaid date

of Nevada residency accepted by the FTB with respect to the 1991 Report was not supported by

the information gathered by the FTB' s during its audits of plaintiff and was accepted by the

FTB in bad faith as it was over six months after plaintiff moved to Nevada with the intent to

stay and began, he thought, to enjoy all the privileges and advantages of residency in his new

state.

The FTB's Continuing Pursuit of Plaintiff in Nevada

18. On or about April 1, 1996, plaintiff received formal notice that the FTB had

commenced an investigation into the 1992 tax year and that its tentative determination was that

plaintiff would also be assessed California state income taxes for the period of Januar 1

through April 3 of 1992.

17 19. On or about April 10, 1997 and May 12, 1997 respectively, plaintiff received

18 notices from the FTB that it would be issuing a formal "Notice of Proposed Assessment" in

19 regard to the 1992 tax year in which it will seek back taxes from plaintiff for income earned

20 during the period of January 1 through April 2, 1992 and in addition would seek penalties for

21 plaintiffs failure to file a state income tax return for 1992.

22 20. Prior to the FTB sending the formal Notice of Proposed Assessment for the 1992

23 tax year, a representative of the FTB stated to one ofplaintiffs representatives that disputes

24 over such assessments by the FTB always settle at this stage as taxpayers do not want to risk

25 their personal financial information being made public. Plaintiff understood this statement to be

26 a strong suggestion by the FTB that he settle the dispute by payment of some portion of the

27 assessed taxes and penaltes. Plaintiff refused, and continues to refuse to do so, as he has not

28
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1 been a resident of Californa since his move to Nevada on September 26, 1991, and it remains

2 clear to him that the FTB is engaging in its highhanded tactics to extort "taxes and penalties"

3 from him that he does not legally or morally owe.

21. On or about August 14, 1997, plaintiff received a formal Notice of Proposed

Assessment for 1992. Despite the FTB' s earlier written statements and findings that plaintiff

became a Nevada resident at least as of April 3, 1992 and its statement in such Notice of

Proposed Assessment that "We (the FTB) consider you to be a resident of this state (Californa)

though April 2, 1992," such notice proceeded to assess California state income taxes on

plaintiffs income for the entire year of 1992. Specifically, the FTB assessed plaintiff state

income taxes for 1992 in an amount five times greater than that for 1991, assessed plaintiff a

penalty almost as great as the assessed tax for alleged fraud in claiming he was a Nevada

resident during 1992, and stated that interest accrued through August 14, 1997 (roughly the

equivalent of the penalty) was also owed on the assessed tax and penalty. In short, the State of

California, through the FTB, sent plaintiff a bil for the entire 1992 tax year, which was fourteen

times the amount of tax it initially assessed for 1991, and in so doing asserted that plaintiff was

"a California resident for the entire year." Without explanation the FTB ignored its earlier

finding and written acknowledgment that plaintiff was a Nevada resident at least as of April 3,

1992. This outrage is a transparent effort to extort substantial sums of money from a Nevada

19 resident.

20 22. Plaintiff is informed and believes, and therefore alleges, that the FTB intends to

21 engage in a repeat of the "hands on," extraterritorial investigations directed at plaintiff within

22 the State of Nevada in an effort to conjure up a colorable basis for justifying its frivolous,

23 extortionate Noticed of Proposed Assessment for the 1992 tax year.

24 23. Plaintiff is informed and believes, and therefore alleges, that the FTB may

25 continue to assess plaintiff California state income taxes for the years 1993, 1994, 1995, 1996

26 and beyond since the FTB has now disregarded its own conclusion regarding plaintiff s

27 residency in Nevada as of April 3, 1992, and is bent on charging him with a staggering amount

28 of taxes, penalties and interest irrespective of his status as a bona fide resident of Nevada. It
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1 appears from its actions concernng plaintiff, that the FTB has embraced a new theory of

2 liabilty that in effect declares "once a California resident always a California resident" as long

3 as the victim continues to generate significant amounts of income. Thus, the FTB has raised an

4 invisible equivalent of the iron curtain that prohibits such residents from ever leaving the taxing

5 jurisdiction of the FTB.

6 The FTB' s Motive
24. Plaintiff is informed and believes, and therefore alleges, that the FTB has no

credible, admissible evidence that plaintiff was a California resident at anytime after September

of 1991, despite the FTB's exhaustive extraterritorial investigations in Nevada. The FTB has

acknowledged in its own reports that plaintiff sold his California home on October 1, 1991, that

plaintiff rented an aparment in Las Vegas from November 1991 until April 1992 and that

plaintiff purchased a home in Las Vegas in April 1992.

25. Plaintiffis informed and believes, and therefore alleges, that the assessments by

the FTB against plaintiff for 1991 and 1992 result from the fact that almost two years after

plaintiff moved from California to Nevada an FTB investigator read a magazine article about

plaintiffs wealth and the FTB thereafter launched its investigation in the hope of extracting a

significant settlement from plaintiff. Plaintiff is further informed and believes, and therefore

alleges, that the FTB has acted in bad faith and assessed a fraud penalty against plaintiff for the

1991 tax year and issued a Notice of Proposed Assessment assessing plaintiff for the entire 1992

tax year and a fraud penalty for the same year to intimidate plaintiff and coerce him into paying

some significant amount of ta for income earned after September 26, 1991, despite its

awareness that plaintiff actually became a Nevada resident at that time. Plaintiff alleges that the

FTB's efforts to coerce plaintiff into sharing his hard-eared wealth despite having no lawfl

basis for doing so, constitutes malice and oppression.

Jurisdiction

26. This Court has personal jurisdiction over the FTB pursuant to Nevada's "long-

ar" statute, NRS 14.065 et seq., because of the FTB's tortious extraterritorial contacts and
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1 investigatory conduct within the State of Nevada ostensibly as par of its auditing efforts to

2 undermine plaintiffs status as a Nevada resident, but in reality to create a colorable basis for

3 maintaining that plaintiff continued his residency in Californa during the period September 26,

4 1991 to December 31, 1991 and beyond.

5

6

7

8

9

10

11

27. Plaintiff is informed and believes, and therefore alleges, that the FTB has a

pattern and practice of entering into Nevada to investigate Nevada residents who were formerly

residents of California, and then assessing such residents California state income taxes for time

periods subsequent to the date when such individuals moved to and established residency in

Nevada.

FIRST CAUSE OF ACTION

(For Declaratory Relief)

28. Plaintiff realleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 27 above, as though set forth herein verbatim. This cause of

action is re-pled in this Second Amended Complaint to preserve plaintif's right to appeal the

District Court's April 3, 1999 ruling dismissing this cause of action. This cause of action is

16 therefore no longer at issue in the District Court.

17

18

19

20

21

22

23

24

25

26

27

28

29. Pursuant to California law, in determining whether an individual was a resident

of California for a certain time period thereby making such individual's income subject to

California state income tax during such period, the individual must have been domiciled in

California during such period for "other than a temporary or transitory purpose." See CaL. Rev.

& Tax Code § 17014. The FTB's owr regulations and precedents require that it apply certain

factors in determining an individual's domicile and/or whether the individual's presence in

California (or outside of California) was more than temporar or transitory.

a) Domicile.

Domicile is determined by the individual's physical presence in California with intent to stay or

if absent temporarily from California an intent to retur. Such intent is determined by the acts

and conduct of the individual such as: (1) where the individual is registered to vote and votes;
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(2) location of the individual's permanent home; (3) comparative size of homes maintained by

the individual in different states; (4) where the individual files federal income tax retus; (5)

comparative time spent by the individual in different states; (6) cancellation of the individual's

California homeowner's property tax exemption; (7) obtaining a driver's license from another

state; (8) registering a car in another state; (9) joining religious, business and/or social

organizations in another state; and (10) establishment of a successful business in another state

by an individual who is self employed.

(b) Temporary or Transitory Purpose.

The following contacts which are similar although not identical to those used to determine

domicile are important in determining whether an individual was in Californa (or left

California) for a temporary or transitory purose: 
(1) physical presence of the individual in

California in comparison to the other state or states; (2) establishment of a successful business in

another state by an individual who is self employed; (3) extensive business interest outside of

California and active paricipation in such business by the individual; (4) bankng activity in

Californa by the individual is given some, although not a great deal of, weight; (5) rental of

property in another state by the individual; (6) cancellation of the individual's California

homeowner's property tax exemption; (7) hiring professionals by the individual located in

another state; (8) obtaining a driver's license from another state; (9) registering a car in another

state; (10) joining religious, business and/or social organizations in another state; and (11)

where the individual is registered to vote and votes.

30. The FTB's assessment of taxes and a penalty for 1991 is based on the FTB's

conclusion in the first instance that plaintiff did not become a resident of Nevada until April 3,

1992, the date on which plaintiff closed escrow on a new home in Las Vegas. In coming to such

a conclusion, the FTB discounted or refused to consider a multitude of evidentiary facts which
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contradicted the FTB's conclusion, and were the type of facts the FTB's own regulations and

precedents require it to consider. Such facts include, but are not limited to, the following: (1)

plaintiff sold his California home on October 1, 1991; (2) plaintiff rented an aparment in Las

Vegas on or about October 7, 1991 and, after a brief period of necessary travel to the east coast,

took possession of said aparment on or about October 22, 1991 and maintained his residence

there until April of 1992; (3) plaintiff registered to vote, obtained a Nevada driver's license

(relinquishing his California driver's license to the Nevada Department of Motor Vehicles), and

joined a Las Vegas religious organization in November of 1991; (4) plaintiff terminated his

California home owner's exemption effective October 1, 1991; (5) plaintiff began actively

searching for a house to buy in Las Vegas, commencing in early October 1991, and submitted

numerous offers on houses in Las Vegas beginning in December 1991; (6) one ofplaintiffs

offers to purchase a home in Las Vegas was accepted in March of 1992 and escrow on the

transaction closed on April 3, 1992; and (7) plaintiffs new home in Las Vegas was substantially

larger than the home in Southern California, which he sold in October of 1991.

31. An actual controversy exists as to whether plaintiff was a full-time resident of

Nevada- not California - commencing on September 26, 1991 through December 31, 1991

and continuing thereafter through the year 1992 and beyond. Plaintiff contends that under either

Nevada or California law, or both, he was a full-time, bona fide resident of Nevada throughout

the referenced periods and down to the present, and that the FTB ignored its own regulations

and precedents in finding to the contrary, and that the FTB has no jurisdiction to impose a tax

obligation on plaintiff during the contested periods. Plaintiff also contends that the FTB had no

authority to conduct an extraterritorial investigation of plaintiff in Nevada and no authority to

propound "quasi-subpoenas" to Nevada residents and businesses, thereby seeking to coerce the

cooperation of said Nevada residents and businesses through an unlawful and tortious deception,

to reveal information about plaintiff. Plaintiff is informed and believes, and therefore alleges,

that the FTB contends in all respects to the contrar.

32. Plaintiff therefore requests judgment of this Court declaring and confirming

plaintiffs status as a full-time, bona fide resident of the State of Nevada effective from
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September 26, 1991 to the present; and for judgment declaring the FTB' s extraterritorial

investigatory excursions into Nevada, and the submission of "quasi-subpoenas" to Nevada

residents without approval from a Nevada cour or governental agency, as alleged above, to be

without authority and violative of Nevada's sovereignty and territorial integrity.

SECOND CAUSE OF ACTION

(For Invasion of Privacy - Umeasonable Intrsion Upon The

Seclusion of Another, including Intrusion Upon Informational

Privacy)

33. Plaintiffrealleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 32, above, as though set forth herein verbatim.

34. Plaintiff is informed and believes, and therefore alleges, that neighbors,

businesses, governent officials and others within Nevada with whom plaintiff has had and

would reasonably expect in the future to have social or business interactions, were approached

and questioned by the FTB and defendants who disclosed or implied that plaintiff was under

investigation in California, and otherwise acted in such a manner as to cause doubts to arise

concerning plaintift s integrity and moral character. Moreover, as part of the audit/investigation

in regard to the 1991 Return, plaintiff turned over to the FTB highly personal and confidential

information with the understanding that it would remain confidential, thereby creating a

confidential relationship in which the FTBwas required not to disclose Hyatt's highly personal

and confidential information. The FTB even noted in its own internal documentation that

plaintiff had a significant concern in regard to the protection of his privacy in turing over such

information. At the time this occured, plaintiff was stil hopeful that the FTB was actually

operating in good faith, a proposition that, as noted throughout this complaint, proved to be

25

26

27

28

utterly false.

35. Plaintiff is informed and believes, and therefore alleges, that the PTB and

defendants nevertheless violated plaintiff s right to privacy in regard to such information by

revealing it to third paries and otherwise conducting an investigation in Nevada, and continuing
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1 to conduct such an investigation, through which the FTB and defendants revealed to third

2 paries personal and confdential information, which plaintiff had every right to expect would

3 not be revealed to such parties.

4

5

6

7

8

9

10

11

36. Plaintiff is informed and believes, and therefore alleges, that the FTB and

defendants' extensive probing and investigation of plaintiff, including their actions both

occurring within Nevada and directed to Nevada from California, were performed, and continue

to be performed, with the intent to harass, anoy, vex, embarass and intimidate plaintiff such

that he would eventually enter into a settlement with the FTB concerning his residency during

the disputed time periods and the taxes and penalties allegedly owed. Such conduct by the FTB

and defendants did in fact, and continues to, harass, anoy, vex and embarass Hyatt, and

syphon his time and energies from the productive work in which he is engaged.

37. Plaintiff is informed and believes, and therefore alleges, that the FTB and

defendants through their investigative actions, and in paricular the manner in which they were

caried out in Nevada, intentionally intruded, and continues to intentionally intrde, into the

solitude and seclusion which plaintiff had specifically sought by moving to Nevada. The

intrusion by the FTB and defendants was such that any reasonable person, including plaintiff,

17

18

would find highly offensive.

38. As a direct, proximate, and foreseeable result of the FTB and defendants'

19 aforementioned invasion ofplaintiffs privacy, plaintiff has suffered actual and consequential

20 damages in a total amount in excess of$10,000.

21 39. Plaintiff is informed and believes, and therefore alleges, that said invasion of

22 plaintiff s privacy was intentional~ malicious, and oppressive in that such invasion was

23 despicable conduct by the FTB and defendants entered into with a wilful and conscious

24 disregard ofplaintiffs rights, and the efficacious intent to cause him injur. Plaintiffis

25 therefore entitled to an award of punitive damages against the FTB and defendants in an amount

26 sufficient to satisfy the puroses for which such damages are awarded.

27

28
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Claim for Attorneys' Fees as Special Damages Pursuant to NRCP 9 (g)

40. Plaintiff was drawn into the FTB's audit without choice and as an innocent par.

As such, plaintiff had every right to expect that the FTB' s demand for an audit would be

processed in good faith, according to the law and the facts. Instead, he was subjected to, and

continues to be subjected to, a determined and malicious bad-faith attempt to extort money from

plaintiff under abuse and betrayal of the FTB's lawfl taxing powers. The FTB's fraudulent and

oppressive scheme includes the intimidating imposition of enormous, indefensible "fraud

penalty" assessments designed to force plaintiff to yield to a major compromise or suffer

significant financial and reputational destruction. The threatened (and consummated) tortious

actions included the outrageously intrusive invasion of his privacy, as aforesaid, and the

publicity of private facts that were expressly extracted from plaintiff under false promises of

strict confidentiality. Plaintiff repeatedly relied on these promises to his extreme and permanent

detriment.

41. Plaintiff was forced to disclose his private documents and information with the

FTB under the duress of the FTB' s unquestioned powers, but did so with the expectancy of a

forthright, lawfl audit. Instead, plaintiff became the intended victim of the FTB, thus forcing

plaintiff to either: (1) succumb to tortious acts that would unlawflly deprive him permanently

of his hard-eared personal property and right not to have his privacy invaded by the publication

of his confdential, private facts as aforesaid; or (2) fight the FTB through the only means

available, to wit: the employment of teams of legal and professional experts to vigorously

defend himself in the audits and the continuing California tax proceedings.

42; It was highly foreseeable to the FTB that, absent the success of its scheme to

unlawflly deprive plaintiff of his property through such acts of intimidation as the destruction

of his privacy and the imposition of huge "fraud" penalties, as aforesaid, plaintiffs only

alternative was to vigorously defend himself in the audits and the continuing California tax

proceedings. This required the employment of a team of attorneys and other experts. The

resulting attorneys' fees and other professional fees which plaintiff has incurred, and continues
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27

28

1 to incur, were proximately and directly caused and necessitated by the FTB' s course of tortious

2 behavior.

43. Plaintiffs incurence of attorneys' fees and other professional fees are highly

foreseeable damages resulting directly from the FTB's tortious conduct against plaintiff in

pursuit of unawfl objectives. Plaintiffs alternatives were to do nothing and be vanquished by

the overwhelming power and resources of a tenacious and corrpt FTB, or vigorously defend

himself in the audits and the continuing California tax proceedings. Plaintiff therefore claims,

as special damages, his attorneys' fees in an amount in excess of$10,000.00, the total amount

thereof to be proved according to the evidence at triaL.

THIRD CAUSE OF ACTION

(For Invasion of Privacy - Unreasonable Publicity Given To

Private Facts, Including Publicity Given to Matters Protected

Under the Concept ofInformational Privacy)

44. Plaintiff realleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 43, above, as though set forth herein verbatim.

45. As set forth above, plaintiff revealed to the FTB highly personal and confidential

information at the request of the FTB as an ostensible par of its audit and investigation into

plaintiffs residency during the disputed time periods, thereby creating a confidential

relationship in which the FTB was required not to disclose Hyatt's highly personal and

confdential information. Plaintiff had a reasonable expectation that said information would be

kept confidential and not revealed to third paries and the FTB and defendants knew and

understood that said information was to be kept confidential and not revealed to third paries.

46. The FTB and defendants, without necessity or justification, nevertheless

disclosed to third paries, and continue to disclose to third parties, in Nevada certain of

plaintiff s personal and confidential information which had been cooperatively disclosed to the

FTB by plaintiff only for the puroses of facilitating the FTB' s legitimate auditing and
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1 investigative efforts, or which the FTB had acquired via other means but was required by its

2 own rules and regulations or state law not to disclose to third paries.

3 47. As a direct, proximate, and foreseeable result of the FTB' s aforementioned

4 invasion of plaintiffs privacy, plaintiff has suffered actual and consequential damages in a total

5 amount in excess of $1 0,000.

6

7

8

9

10

11

48. Plaintiff is informed and believes, and therefore alleges, that said invasion of

plaintiff s privacy was intentional, malicious, and oppressive in that such invasion constituted

despicable conduct by the FTB and defendants entered into with a wilful and conscious

disregard of the rights of plaintiff. Plaintiff is therefore entitled to an award of punitive or

exemplary damages in an amount sufficient to satisfy the purposes for which such damages are

awarded.

Claim for Attorneys' Fees as Special Damages Pursuant to NRCP 9 (g)

16

49. Plaintiff was drawn into the FTB's audit without choice and as an innocent pary.

As such, plaintiff had every right to expect that the FTB's demand for an audit would be

processed in good faith, according to the law and the facts. Instead, he was subjected to, and

continues to be subjected to, a determined and malicious bad-faith attempt to extort money from

17

18

19

20

21

22

23

24

25

plaintiff under abuse and betrayal of the FTB's lawfl taxing powers. The FTB's fraudulent and

oppressive scheme includes the intimidating imposition of enormous, indefensible "fraud

penalty" assessments designed to force plaintiff to yield to a major compromise or suffer

significant financial and reputational destrction. The threatened (and consumated) tortious

actions included the outrageously intrusive invasion of his privacy, as aforesaid, and the

publicity of private facts that were expressly extracted from plaintiff under false promises of

strict confidentiality. Plaintiff repeatedly relied on these promises to his extreme and permanent

detriment.

50. Plaintiff was forced to disclose his private documents and information with the

26 FTB under the duress of the FTB's unquestioned powers, but did so with the expectancy of a

27 forthright, lawfl audit. Instead, plaintiff 
became the intended victim of the FTB, thus forcing

28
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1 plaintiff to either: (1) succumb to tortious acts that would unawflly deprive him permanently

2 of his hard-earned personal property and right not to have his privacy invaded by the publication

3 of his confidential, private facts as aforesaid; or (2) fight the FTB through the only means

4 available, to wit: the employment of teams of legal and professional experts to vigorously

5 defend himself in the audits and the continuing California tax proceedings.

6

7

8

9

10

11

51. It was highly foreseeable to the FTB that, absent the success of its scheme to

unlawflly deprive plaintiff of his property through such acts of intimidation as the destruction

of his privacy and the imposition of huge "fraud" penalties, as aforesaid, plaintiffs only

alternative was to vigorously defend himself in the audits and the continuing California tax

proceedings. This required the employment of a team of attorneys and other experts. The

resulting attorneys' fees and other professional fees which plaintiff has incured, and continues

to incur, were proximately and directly caused and necessitated by the FTB's course of tortious

behavior.

16

52. Plaintiffs incurence of attorneys' fees and other professional fees are highly

foreseeable damages resulting directly from the FTB's tortious conduct against plaintiff in

pursuit of unlawfl objectives. Plaintiffs alternatives were to do nothing and be vanquished by

17

18

19

20

21

22

23

24

25

26

27

28

the overwhelming power and resources of a tenacious and corrpt FTB, or vigorously defend

himself in the audits and the continuing Californa tax proceedings. Plaintiff therefore claims,

as special damages, his attorneys' fees in an amount in excess of 
$ 10,000.00, the total amount

thereof to be proved according to the evidence at triaL.

FOURTH CAUSE OF ACTION

(For Invasion of Privacy - Casting Plaintiff in a False Light)

53. Plaintiff realleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 52, above, as if set forth herein verbatim.

54. By conducting interviews and interrogations of Nevada residents and by issuing

unauthorized "Demands to Furish Information" as par of their investigation in Nevada of

plaintiffs residency, the FTB and defendants invaded plaintiffs right to privacy by stating or

-19-
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1 insinuating to said Nevada residents that plaintiff was under investigation in California, thereby

2 falsely portraying plaintiff as having engaged in ilegal and immoral conduct, and decidedly

3 casting plaintiff s character in a false light.

4

5

6

7

8

9

10

11

55. The FTB and defendants' conduct in publicizing its investigation of plaintiff cast

plaintiff in a false light in the public eye, thereby adversely compromising the attitude of those

who know or would, in reasonable likelihood, come to know Gil Hyatt because of the nature

and scope of his work. Such publicity of the investigation was offensive and objectionable to

plaintiff and was caried out for other than honorable, lawfl, or reasonable puroses. Said

conduct by the FTB and the defendants was calculated to har, vex, anoy and intimidate

plaintiff, and was not only offensive and embarassing to plaintiff, but would have been equally

so to any reasonable person of ordinary sensibilties similarly situated, as the conduct could only

serve to damage plaintiff s reputation.

56. As a direct, proximate, and foreseeable result of the FTB and defendants'

aforementioned invasion ofplaintiffs privacy, plaintiff has suffered actual and consequential

damages in a total amount in excess of $1 0,000.

57. Plaintiff is informed and believes, and therefore alleges, that said invasion of

17

18

19

20

21

22

23

plaintiff s privacy was intentional, malicious, and oppressive in that such invasion of privacy

was despicable conduct by the FTB and defendants, entered into with a willful and conscious

disregard of the rights of plaintiff. Plaintiff is therefore entited to an award of exemplary or

punitive damages in an amount sufficient to satisfy the purposes for which such damages are

awarded.

Claim for Attorneys' Fees as Special Damages Pursuant to NRCP 9 (g)

58. Plaintiff was drawn into the FTB's audit without choice and as an innocent

24 pary. As such, plaintiff had every right to expect that the FTB's demand for an audit would be

25 processed in good faith, according to the law and the facts. Instead, he was subjected to, and

26 continues to be subjected to, a determined and malicious bad-faith attempt to extort money from

27 plaintiff 
under abuse and betrayal of the FTB's lawful taxing powers. The FTB's fraudulent and

28
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17

18

19

20

21

22

oppressive scheme includes the intimidating imposition of enormous, indefensible "fraud

penalty" assessments designed to force plaintiff to yield to a major compromise or suffer

significant financial and reputational destruction. The threatened (and consummated) tortious

actions included the outrageously intrusive invasion of his privacy, as aforesaid, and the

publicity of private facts that were expressly extracted from plaintiff under false promises of

strict confidentiality. Plaintiff repeatedly relied on these promises to his extreme and permanent

detriment.

59. Plaintiff was forced to disclose his private documents and information with the

FTB under the duress of the FTB's unquestioned powers, but did so with the expectancy of a

forthright, lawfl audit. Instead, plaintiff became the intended victim of the FTB, thus forcing

plaintiff to either: (1) succumb to tortious acts that would unlawflly deprive him permanently

of his hard-eared personal property and right not to have his privacy invaded by the publication

of his confidential, private facts as aforesaid; or (2) fight the FTB through the only means

available, to wit: the employment of teams of legal and professional experts to vigorously

defend himself in the audits and the continuing California tax proceedings.

60. It was highly foreseeable to the FTB that, absent the success of its scheme to

unlawflly deprive plaintiff of his property through such acts of intimidation as the destruction

of his privacy and the imposition of huge "fraud" penalties, as aforesaid, plaintiffs only

alternative was to vigorously defend himself in the audits and the continuing California tax

proceedings. This required the employment of a team of attorneys and other experts. The

resulting attorneys' fees and other professional fees which plaintiff has incured, and continues

to incur, were proximately and directly caused and necessitated by the FTB's course of tortious

23 behavior.

24 61. Plaintiffs incurence of attorneys' fees and other professional fees are highly

25 foreseeable damages resulting directly from the FTB's tortious conduct against plaintiff in

26 pursuit of unlawfl objectives. Plaintiffs alternatives were to do nothing and be vanquished by

27 the overwhelming power and resources of a tenacious and corrpt FTB, or vigorously defend

28 himself in the audits and the continuing California tax proceedings. Plaintiff therefore claims,
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23

24

25

as special damages, his attorneys' fees in an amount in excess of$10,000.00, the total amount

thereof to be proved according to the evidence at triaL.

FIFTH CAUSE OF ACTION

(For the Tort of Outrage)

62. Plaintiff realleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 61, above, as if set forth herein verbatim.

63. The clandestine and reprehensible maner in which the FTB and defendants

carried out their investigation in Nevada ofplaintiffs Nevada residency under the cloak of

authority from the State of California, but without permission from the State of Nevada, and the

FTB and defendants' clear intent to continue to investigate and assess plaintiff staggeringly high

California state income taxes, interest, and penalties for the entire year of 1992 - and possibly

continuing into future years - despite the FTB's own finding that plaintiff was a Nevada

resident at least as of April of 1992, was, and continues to be, extreme, oppressive and

outrageous conduct. The FTB has, in every sense, sought to hold plaintiff hostage in Californa,

disdaining and abandoning all reason in its reprehensible, all-out effort to extort significant

amounts of plaintiff s income without a basis in law or fact. Plaintiff is informed and believes,

and therefore alleges, that the FTB and defendants caried out their investigation in Nevada for

the ostensible purose of seeking truth concernng his place of residency, but the true purpose of

which was, and continue to be, to so harass, anoy, embarass, and intimidate plaintiff, and to

cause him such severe emotional distress and worry as to coerce him into paying significant

sums to the FTB irrespective of his demonstrably bona fide residence in Nevada throughout the

disputed periods. As a result of such extremely outrageous and oppressive conduct on the par

of the FTB and defendants, plaintiff has indeed suffered fear, grief, humilation, embarassment,

anger, and a strong sense of outrage that any honest and reasonably sensitive person would feel

if subjected to equivalent unelenting, outrageous personal threats and insults by such powerful

26

27

28

and determined adversaries.
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64. As a direct, proximate, and foreseeable result of the FTB and defendants'

aforementioned extreme, unrelenting, and outrageous conduct, plaintiff has suffered actual and

consequential damages in a total amount in excess of$10,000.

65. Plaintiff is informed and believes, and therefore alleges, that said extreme,

unrelenting, and outrageous conduct was intentional, malicious, and oppressive in that it was

despicable conduct by the FTB and defendants, entered into with a wilful and conscious

disregard of plaintiff s rights. Plaintiff is therefore entitled to an award of exemplar or punitive

damages in an amount sufficient to satisfy the puroses for which such damages are awarded.

Claim for Attorneys' Fees as Special Damages Pursuant to NRCP 9 (g)

66. Plaintiff was drawn into the FTB's audit without choice and as an innocent pary.

As such, plaintiff had every right to expect that the FTB' s demand for an audit would be

processed in good faith, according to the law and the facts. Instead, he was subjected to, and

continues to be subjected to, a determined and malicious bad-faith attempt to extort money from

plaintiff under abuse and betrayal of the FTB's lawfl taing powers. The FTB's fraudulent and

oppressive scheme includes the intimidating imposition of enormous, indefensible "fraud

penalty" assessments designed to force plaintiff to yield to a major compromise or suffer

significant financial and reputational destruction. The threatened (and consummated) tortious

actions included the outrageously intrusive invasion of his privacy, as aforesaid, and the

publicity of private facts that were expressly extracted from plaintiff under false promises of

strict confidentiality. Plaintiff repeatedly relied on these promises to his extreme and permanent

detriment.

67. Plaintiff was forced to disclose his private documents and information with the

FTB under the duress of the FTB's unquestioned powers, but did so with the expectancy of a

forthright, lawfl audit. Instead, plaintiff became the intended victim of the FTB, thus forcing

plaintiff to either: (1) succumb to tortious acts that would unlawflly deprive him permanently

of his hard-eared personal property and right not to have his privacy invaded by the publication

of his confidential, private facts as aforesaid; or (2) fight the FTB through the only means
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1 available, to wit: the employment of teams of legal and professional experts to vigorously

2 defend himself in the audits and the continuing California ta proceedings.

3 68. It was highly foreseeable to the FTB that, absent the success of its scheme to

4 unlawflly deprive plaintiff of his property through such acts of intimidation as the destruction

5 of his privacy and the imposition of huge "fraud" penalties, as aforesaid, plaintiffs only

6 alternative was to vigorously defend himself in the audits and the continuing California tax

7 proceedings. This required the employment of a team of attorneys and other experts. The

8 resulting attorneys' fees and other professional fees which plaintiff has incured, and continues

9 to incur, were proximately and directly caused and necessitated by 
the FTB's course of tortious

10 behavior.

69. Plaintiff s incurence of attorneys' fees and other professional fees are highly

foreseeable damages resulting directly from the FTB's tortious conduct against plaintiff in

pursuit of unlawfl objectives. Plaintiffs alternatives were to do nothing and be vanquished by

the overwhelming power and resources of a tenacious and corrpt FTB, or vigorously defend

himself in the audits and the continuing California tax proceedings. Plaintiff therefore claims,

as special damages, his attorneys' fees in an amount in excess of $10,000.00, the total amount

thereof to be proved according to the evidence at triaL.

SIXTH CAUSE OF ACTION

(For Abuse of Process)

70. Plaintiff realleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 69, above, as if set forth herein verbatim.

71. Despite plaintiffs ongoing effort, both personally and through his professional

representatives, to reasonably provide the FTB with every form of information it requested in

order to convince the FTB that plaintiff has been a bona fide resident of the State of Nevada

since September 26, 1991, the FTB has wilfully sought to extort vast sums of money from

plaintiff through administrative proceedings unelated to the legitimate taxing purposes for

which the FTB is empowered to act as an agency of the governent of the State of California;
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said administrative proceedings have been lawlessly and abusively directed into the State of

Nevada through means of administrative "quasi-subpoenas" that have been unlawflly utilzed

in the attempt to extort money from plaintiff as aforesaid.

72. The FTB, without authorization from any Nevada cour or governmental agency,

directed facially authoritative "DEMAND(S) TO FURNISH INFORMATION," also referred to

herein by plaintiff as "quasi-subpoenas," to various Nevada residents, professionals and

businesses, requiring specific information about plaintiff. The aforesaid "Demands" constituted

an actionable abuse of process with respect to plaintiff for the following reasons:

(a) Despite the fact that each such "Demand" was without force oflaw, they were

specifically represented to be "Authorized by California Revenue & Taxation Code Section

19504 (formerly 19254 (a) and 26423 (a)()," sent out by the State of California, Franchise Tax

Board on behalf of "The People of the State of Californa" to each specific recipient, and were

prominently identified as relating to "In the Matter of Gilbert P. Hyatt;" Plaintiff was also

identified by his social security number, and in certain instances by his actual home address in

violation of express promises of confidentiality by the FTB; although the aforesaid "Demands"

were not directed to plaintiff, the perversion of administrative process which they represented

was motivated by the intent to make plaintiff both the target and the victim of the ilicit

18 documents;

19 (b) Each such "Demand" was unawflly used in order to fuher the effort to extort

20 monies from plaintiff that could not be lawflly and constitutionally assessed and collected

21 because plaintiff was a bona fide resident of Nevada throughout the periods of time the FTB has

22 sought to collect taxes from him, and plaintiff has not generated any California income during

23 any of the pertinent time periods;

24 (c) Each such "Demand" was submitted to Nevada residents, professionals and

25 businesses for the ulterior purpose of coercing plaintiff into paying extortionate sums of money

26 to the FTB without factual or constitutional justification, and without the intent or prospect of

27 resolving any legal dispute; indeed, as noted above, many of the "Demands" were used as

28 vehicles for publicly violating express promises of confidentiality by the FTB, thus adding to
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11

the pressure and anxiety felt by plaintiff as intended by the FTB in fuherance of its unlawfl

scheme;

(d) Although the FTB was allegedly investigating plaintiff for the audit years 1991 and

1992, such audits were and are a "sham" asserted for the puroses of attempting to extort non-

owed monies from plaintiff, as demonstrated by the fact that several of the "Demands" indicated

that they were issued to secure information (about plaintiff) "for investigation, audit or

collection puroses pertaining to the above-named taxpayer for the years indicated," and then

proceeded to demand information pertaining to the years 1993, 1994, and 1995 "to present;"

(e) Sheila Cox, a tax auditor for the FTB who has invested hundreds of hours in

attempting to gain unlawful access to plaintiff s wallet through means of extortion, was the

"Authorized Representative" who issued these abusive, deceptive and outrageous "Demands;"

and each of the "Demands" or quasi-subpoenas constituted legal or administrative process

targeting plaintiff that was not proper in the regular conduct of the FTB' s administrative

16

proceedings against plaintiff;

(f) That each "Demand" was selectively, deliberately and calculatingly issued to Nevada

recipients who Sheila Cox and the FTB thought would most likely respond to the authoritative

natue and language of the documents, as opposed to coureous letters of inquiry that tax

auditors and the FTB sent to certain governental agencies and officials who were viewed as

potential sources of criticism or trouble if confonted with the deceptive attempt to exact

sensitive information from them through means of facially coercive documents purorting to

have extraterritorial effect based upon the authority of California law;

17

18

19

20

21

22

23

24

25

26

27

28

(g) In conjunction with and in addition to the issuace of the aforesaid "Demands," and

the personal, investigative forays into Nevada by FTB agents, as detailed above, a representative

of the FTB, Ana Jovanovich, stated to plaintiffs tax counsel, Eugene Cowan, Esq., that at this

"stage" of the proceedings, these types of disputes involving wealthy or well-known taxpayers

over their contested assessments almost always settle because these taxpayers do not want to

risk having their personal financial information being made public, thus the "suggestion" by Ms.

Jovanovich concerning settlement was made with the implied threat that the FTB would release
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17

18

19

20

21

1 highly confidential financial information concerning plaintiff if he refused to settle, another

2 deceptive and improper abuse of the proceedings instigated by the FTB to coerce settlement by

3 plaintiff;

4 (h) In conjunction with and in addition to the issuace of the aforesaid "Demands" and

5 the other improper methods of exerting coercive pressure on plaintiff to pay the FTB money

6 which it has sought to secure by extortion, and without justification in law or equity, the FTB

7 compounded its abuse of its administrative powers by assessing plaintiff huge penalties based

8 on patently false and frivolous accusations, including but not limited to, the concealment of

9 assets to avoid taxes, plus the outrageous contention that plaintiff was fraudulently claiming

10 Nevada residency;

(i) The FTB and Sheila Cox knew that they had no authority to issue "DEMAD(S) TO

FURNISH INFORMATION" to any Nevada resident, business or entity, and that it was a gross

abuse of Section 19504 of the Californa Revenue and Taxation Code, under which the aforesaid

"Demands" were purportedly authorized; that the aforesaid section of the Californa Revenue

and Taxation Code contains no provision that remotely purorts to empower or authorize the

FTB to issue such facially coercive documents to residents and citizens of Nevada in Nevada;

and despite knowing that it was highly improper and unlawfl to attempt to deceive Nevada

citizens and businesses into believing that they were under a compulsion to respond to the

"Demands" under pain of some type of punitive consequences, Sheila Cox and the FTB

nevertheless deliberately and calculatingly abused the process authorized by the aforesaid

section of the California Revenue and Taxation Code in order to promote their attempts to extort

22 money from plaintiff;

23 G) From the outset, the determination by Sheila Cox and the FTB to utilize the

24 "DEMAND(S) TO FURNISH INFORMATION" in Nevada, constituted a deliberate, unlawfl,

25 and despicable decision to embark on a course of concealment in the effort to produce material,

26 information, pressure and sources of distortion that would culminate in a combination of

27 sufficient strength and adversity to force plaintiff to yield to the FTB's extortionate demands for

28 money; and the course of concealment consisted of concealing from plaintiff the fact that the
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1 aforesaid "Demands" were being sent to Nevada residents, professional persons and businesses,

2 and in hiding from the recipients of the "Demands" the fact that despite their stated support in

3 California law, the documents had no such support and were deceitful and bogus documents;

4 and

5 (k) The FTB fuher abused its legal, administrative process by issuing the bogus quasi-

6 subpoenas to Nevada residents, professionals, and businesses without providing plaintiff with

7 notice of such discovery as required by the due process clause of Aricle 1, Section 8 of the

8 Nevada Constitution and the applicable Nevada Rules of Civil Procedure.

9

10

11

73. As a direct, proximate and foreseeable result of the FTB and defendants'

intentional and malicious abuse of the administrative processes, which the FTB initiated and

unelentingly pursued against plaintiff, as aforesaid, plaintiff has suffered actual and

consequential damages, including but not limited to fear, aniety, mental and emotional distress

in an amount in excess of$10,000.

74. Plaintiff is informed and reasonably believes, and therefore alleges, that said

abuse of the administrative processes initiated and pursued against plaintiff was wilful,

intentional, malicious and oppressive in that it represented a deliberate effort to unlawflly

extort substantial sums of money from plaintiff that could not be remotely justified by any

honorable effort within the puriew of the powers conferred upon the FTB by the State of

17

18

19

20

21

22

23

California relating to all aspects of taxation, including the powers of investigation, assessment

and collection. Plaintiff is therefore entitled to an award of exemplary or puntive damages in

an amount sufficient to satisfy the purposes for which such damages are awarded.

Claim for Attorneys' Fees as Special Damages Pursuant to NRCP 9 (g)

75. Plaintiff was drawn into the FTB's audit without choice and as an innocent pary.

24 As such, plaintiff had every right to expect that the FTB' s demand for an audit would be

25 processed in good faith, according to the law and the facts. Instead, he was subjected to, and

26 continues to be subjected to, a determined and malicious bad-faith attempt to extort money from

27 plaintiff under abuse and betrayal ofthe FTB's lawfl taxing powers. The FTB's fraudulent and

28
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17

18

19

20

21

22

oppressive scheme includes the intimidating imposition of enormous, indefensible "fraud

penalty" assessments designed to force plaintiff to yield to a major compromise or suffer

significant financial and reputational destruction. The threatened (and consumated) tortious

actions included the outrageously intrusive invasion of his privacy, as aforesaid, and the

publicity of private facts that were expressly extracted from plaintiff under false promises of

strict confidentiality. Plaintiff repeatedly relied on these promises to his extreme and permanent

detriment.

76. Plaintiff was forced to disclose his private documents and information with the

FTB under the duress of the FTB's unquestioned powers, but did so with the expectancy of a

forthright, lawfl audit. Instead, plaintiff became the intended victim of the FTB, thus forcing

plaintiff to either: (1) succumb to tortious acts that would unawflly deprive him permanently

of his hard-earned personal property and right not to have his privacy invaded by the publication

of his confidential, private facts as aforesaid; or (2) fight the FTB through the only means

available, to wit: the employment of teams of legal and professional experts to vigorously

defend himself in the audits and the continuing California tax proceedings.

77. It was highly foreseeable to the FTB that, absent the success of its scheme to

unawflly deprive plaintiff of his property through such acts of intimidation as the destruction

of his privacy and the imposition of huge "fraud" penalties, as aforesaid, plaintiffs only

alternative was to vigorously defend himself in the audits and the continuing Californa tax

proceedings. This required the employment of a team of attorneys and other experts. The

resulting attorneys' fees and other professional fees which plaintiff has incured, and continues

to incur, were proximately and directly caused and necessitated by the FTB's course of tortious

23 behavior.

24 78. Plaintiffs incurence of attorneys' fees and other professional fees are highly

25 foreseeable damages resulting directly from the FTB's tortious conduct against plaintiff in

26 pursuit of unlawfl objectives. Plaintiffs alternatives were to do nothing and be vanquished by

27 the overwhelming power and resources of a tenacious and corrpt FTB, or vigorously defend

28 himself in the audits and the continuing California tax proceedings. Plaintiff therefore claims,
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1 as special damages, his attorneys' fees in an amount in excess of $10,000.00, the total amount

2 thereof to be proved according to the evidence at triaL.

3 SEVENTH CAUSE OF ACTION
4 (For Fraud)
5

79. Plaintiff realleges and incorporates herein by reference each and every allegation

6

7

8

9

10

11

contained in paragraphs 1 through 78, above, as if set forth herein verbatim.

80. Plaintiff, who prior to September 26, 1991 had been a long-standing resident and

taxpayer of the State of California, placed trust and confidence in the bona fides of the FTB as

the taxing authority of the State of California when the FTB first contacted him on or about June

1993 regarding the 1991 audit of his California tax obligation; by the time of this first contact,

plaintiff had become a recognized and prominent force in the computer electronics industry, and

he was vitally interested in maintaining both his personal and business security, as well as the

integrity of his reputation as a highly successful inventor and owner and licensor of significantly

valuable patents.

81. During the course of seeking information and documents relating to the 1991

"audit," and repeatedly thereafter, the FTB absolutely promised to (i) conduct an unbiased, good

faith audit and (ii) maintain in the strictest of confidence, various aspects of plaintiff s

circumstances, including, but not limited to, his personal home address and his business and

financial transactions and status; and plaintiff s professional representatives took special

measures to maintain the confidentiality of plaintiffs affairs, including and especially obtaining

solemn commitments from FTB agents to maintain in the strictest of confidence (assured by

supposedly secure arangements) all of plaintiffs confidential information and documents; and

the said confidential information and documents were given to the FTB in return for its solemn

guarantees and assurances of confidentiality, as aforesaid, thereby creating a confdential

relationship in which the FTB was required not to disclose Hyatt's highly personal and

16

17

18

19

20

21

22

23

24

25

26

27

28

confidential information.
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17

18

19

82. Despite the aforesaid assurances and representations of (i) an unbiased, good

faith audit and (ii) confidentiality by the FTB, said assurances and representations were false,

and the FTB knew they were false or believed they were false, or were without a sufficient basis

for making said assurances and representations. Even as the FTB and its agents were continuing

to provide assurances of confidentiality to plaintiff and his professional representatives, and

without notice to either, Sheila Cox and the FTB were in the process of sending the bogus

"DEMAND(S) TO FURNISH INFORMTION" to the utilty companies in Las Vegas which

demonstrated that the aforesaid assurances and representations were false, as the FTB revealed

plaintiff s personal home address in Las Vegas, thus making this highly sensitive and

confidential information essentially available to the world through access to the databases

maintained by the utility companies. Specific representative indices of the FTB' s fraud include:

(a) In a letter by Eugene Cowan, Esq., a tax attorney representing plaintiff, dated

November 1, 1993 and addressed to and received by Mr. Marc Shayer of the FTB, Mr. Cowan

indicated that he was enclosing a copy of plaintiff s escrow instructions concernng the purchase

of his Las Vegas residence, and that "(p)er our discussion, the address of the Las Vegas home

has been deleted." Mr. Cowan ended his letter with the following sentence: "As we discussed,

the enclosed materials are highly confidential and we do appreciate your utmost care in

maintaining their confidentiality." This letter is contained within the fies of the FTB, and the

FTB noted in its chronological list of items, the receipt of the aforesaid escrow instructions with

20 "Address deleted;"

21 (b) In the FTB's records concerning its Residency Audit 1991 of Gilbert P. Hyatt, the

22 following pertinent excerpts of notations exist:

23 (i) 2/17/95 - "(Eugene Cowan) wants us to make as few copies as possible, as

24 he is concerned for the privacy of the tapayer. I (the FTB agent) explained that we wil need

25 copies, as the cases often take a long time to complete and that cases which go to protest can

26 take several years to resolve(;)"

27

28
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1

2

3

4

5

6

7

8

9

10

11

(ii) 2/21/95 - "LETTER FROM REPRESENTATIVE MIKE KERN Earlier document

request was transferred to Eugene Cowan due to the sensitive and confidential nature of

documentation(;J"

(iii) 2/23/95 - "Meeting (between Sheila Cox and) . . . Eugene Cowan. . . Mr.

Cowan stressed that the taxpayer is very worried about his privacy and does not wish to give us

copies of anything. I (Sheila Cox) discussed with him our Securty and Disclosure policy. He

said that the taxpayer is fearful of kidnapping." (sic) This latter reference to "kidnaping" is a

fabrication by Sheila Cox in an apparent effort to downplay in the FTB' s records, the

importance of plaintiffs privacy concerns as those of an eccentric or paranoid; in reality, the

FTB, Sheila Cox and other FTB agents knew that plaintiff had genuine cause for being

concerned about industrial espionage and other risks associated with the magnitude of plaintiff s

position in the computer electronics industry;

(iv) On February 28, 1995, Eugene Cowan, Esq. sent a letter to Sheila Cox of

16

the FTB enclosing copies of various documents. He then stated: "As previously discussed with

you and other Franchise Tax Board auditors, all correspondence and materials furnshed to the

Franchise Tax Board by the taxpayer are highly confdentiaL. It is our understanding that you

wil retain these materials in locked facilities with limited access(;J" and17

18

19

20

21

22

23

24

25

26

27

28

(v) 8/31/95 - In a letter sent to Eugene Cowan, Esq. by Sheila Cox on

8/31/95 regarding the 1991 audit, Cox stated: "The FTB acknowledges that the taxpayer is a

private person who puts a significant effort into protecting his privacy(;)"

(c) Despite the meeting Sheila Cox had with Mr. Cowan on February 23, 1995, and Mr.

Cowan's expression ofplaintiffs concern for his privacy, and the explanation by Cox of the

FTB's stringent Security and Disclosure policy (the violation of which may subject the

offending FTB employee to criminal sanctions or termination); and despite Mr. Cowan's letter

to Sheila Cox of February 28, 1995, discussing the highly confidential nature of "all

correspondence and materials furished to the Franchise Tax Board" and his and plaintiffs

"understanding that you wil retain these materials in locked facilities with limited access"

(thereby again underscoring the understanding that all information and documents provided to
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1 the FTB would be confidential, including plaintiff s personal residence address), Sheila Cox

2 sent a "DEMAND TO FURNISH INFORMTION" to the Las Vegas utilty companies

3 including Southwest Gas Corp., Silver State Disposal Service and Las Vegas Valley Water

4 District, providing each such company with the plaintiffs personal home address, thereby

5 demonstrating disdain for plaintiff, his privacy concerns and the FTB's assurances of

6 confidentiality.

7 83. Plaintiff fuher alleges that from the very beginning of the FTB's notification to

8 plaintiff and his professional representatives of its intention to audit his 1991 California taxes,

9 express and implied assurances and representations were made to plaintiff through his

10 representatives, that the audit was to be an objective, unbiased, and good faith inquiry into the

11 status of his 1991 tax obligation; and that upon information and belief, based on the FTB's
u ~~ V)
;; .! V) V) 12 subsequent actions, the aforesaid representations were untrue, as the FTB and certain of its~ tn.~:g g:

¡ t~~~ 13 agents were determined to share in the highly successful produce of plaintiffs painstaking labor~ i;;;~~~ .,z8l1:
~ ~ ¡("t,t: 14 through means of truth-defying extortion. Indications of this aspect of the fraud perpetrated by
= :: ~¡g2~ "';; .,'§
= æ ¡( i:,- 15 the FTB include:
'_~_ :; -i ~ tl

~ ~æ
~ ~ 16 (a) Despite plaintiffs delivery of copies of documentary evidence of the sale of his'"

17 California residence on October 1, 1991 to his business associate and confidant, Grace Jeng, to

18 the FTB, the FTB has contended that the aforementioned sale was a sham, and therefore

19 evidence of plaintiff s continued California residency and his attempt to evade Californa

20 income tax by fraud;

21 (b) Plaintiff supplied evidence to the FTB that he declared his sale, and income and

22 interest derived from the sale of his LaPalma, Californa home on his 1991 income tax retu,

23 factors that were ignored by the FTB as it concluded that since the grant deed on the home was

24 not recorded until June, 1993, the sale was a sham, as aforesaid, and a major basis for assessing

25 fraud penalties against plaintiff as a means of building the pressure for extortion;

26

27

28
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1 (c) Plaintiff, aware of his own whereabouts and domicile, alleges that the FTB has no

2 credible evidence, and can indeed provide none, that would indicate that plaintiff continued to

3 own or occupy his former home in La Palma, California which he sold to his business associate

4 and confdant, Grace Jeng on October 1, 1991;

5 (d) After declaring plaintiffs sale of his California home on October 1, 1991 a "sham,"

6 the FTB later declined to compare the much less expensive California home with the home

7 plaintiff purchased in Las Vegas, Nevada (a strong indication favoring Nevada residency)

8 stating that: "Statistics (size, cost, etc.) comparing the taxpayer's La Palma home to his Las

9 Vegas home wil not be weighed in the determination (of residency), as the taxpayer sold the La

10 Palma house on 10/1/91 before he purchased the house in Las Vegas during April of 1992."

11 (Emphasis added.); and

( e) The FTB' s gamesmanship, ilustrated in par, above, constituted an ongoing

misrepresentation of a bona fide audit ofplaintiffs 1991 tax year, a factor compounded

egregiously by the quasi-subpoenas sent to Nevada residents, professionals and businesses

without prior notice to plaintiff, and concerning which a number of such official documents

indicated that plaintiff was being investigated from Januar 1995 to the present, all with the

intent of defrauding plaintiff into believing that he would owe an enormous tax obligation to the

18 State of California.

19 84. The FTB and its agents intended to induce plaintiff and his professional

20 representatives to act in reliance on the aforesaid false assurances and representations in order to

21 acquire highly sensitive and confidential information from plaintiff and his professional

22 representatives, and place plaintiff in a position where he would be vulnerable to the FTB's

23 plans to extort large sums of money from him. The FTB was keenly aware of the importance

24 plaintiff assigned to his privacy because of the danger of industrial espionage and other hazards

25 involving the extreme need for security in plaintiff s work and place of residence. The FTB also

26 knew that it would not be able to obtain (at least without the uncertain prospects of judicial

27 intervention) the desired information and documents with which to develop colorable, ostensible

28
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1 tax assessments and penalties against plaintiff, without providing plaintiff and his professional

2 representatives with solemn commitments of secure confdentiality.

3 85. Plaintiff, reasonably relying on the truthfulness of the aforesaid assurances and

4 representations by the FTB and its agents, and having no reason to believe that an agency of the

5 State of California would misrepresent its commitments and assurances, did agree both

6 personally and through his authorized professional representatives to cooperate with the FTB

7 and provide it with his highly sensitive and confidential information and documents; in fact,

8 plaintiff relied on the false representations and assurances of the FTB and its agents to his

9 extreme detriment.

10

11

86. Plaintiff s reasonable reliance on the misrepresentations of the FTB. and its

agents, as aforesaid, resulted in great damage to plaintiff, including damage of an extent and

nature to be revealed only to the Cour in camera, plus actual and consequential damages,.! "'on 12tn. ~ :g g:

~-~~
j¿~;¡;¡ 13Po~ 'C'C
~ Z §'§.. -r- r- 14~¡(','-
:: ~¡g2

~~J:~ 15
& ~~o
00'"
'"

including but not limited to fear, aniety, mental and emotional distress, in a total amount in

excess of $1 0,000.

16

87. The aforesaid misrepresentations by the FTB and its agents were fraudulent,

oppressive and malicious. Plaintiff is therefore entitled to an award of exemplar or punitive

damages in an amount sufficient to satisfy the purposes for which such damages are awarded.17

18

19

Claim for Attorneys' Fees as Special Damages Pursuant to NRCP 9 (g)

88. Plaintiff was drawn into the FTB's audit without choice and as an innocent part.

20 As such, plaintiff had every right to expect that the FTB's demand for an audit would be

21 processed in good faith, according to the law and the facts. Instead, he was subjected to, and

22 continues to be subjected to, a determined and malicious bad-faith attempt to extort money from

23 plaintiff 
under abuse and betrayal of the FTB's lawfl taxing powers. The FTB's fraudulent and

24 oppressive scheme includes the intimidating imposition of enormous, indefensible "fraud

25 penalty" assessments designed 
to force plaintiff to yield to a major compromise or suffer

26 significant financial and reputational destruction. The threatened (and consumated) tortious

27 actions included the outrageously intrusive invasion of his privacy, as aforesaid, and the

28
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17

18

publicity of private facts that were expressly extracted from plaintiff under false promises of

strict confidentiality. Plaintiff repeatedly relied on these promises to his extreme and permanent

detriment.

89. Plaintiff was forced to disclose his private documents and information with the

FTB under the duress of the FTB' s unquestioned powers, but did so with the expectancy of a

forthright, lawfl audit. Instead, plaintiff became the intended victim of the FTB, thus forcing

plaintiff to either: (1) succumb to tortious acts that would unlawflly deprive him permanently

of his hard-eared personal property and right not to have his privacy invaded by the publication

of his confidential, private facts as aforesaid; or (2) fight the FTB through the only means

available, to wit: the employment of teams of legal and professional experts to vigorously

defend himself in the audits and the continuing California tax proceedings.

90. It was highly foreseeable to the FTB that, absent the success of its scheme to

unlawflly deprive plaintiff of his property through such acts of intimidation as the destruction

of his privacy and the imposition of huge "fraud" penalties, as aforesaid, plaintiffs only

alternative was to vigorously defend himself in the audits and the continuing California tax

proceedings. This required the employment of a team of attorneys and other experts. The

resulting attorneys' fees and other professional fees which plaintiff has incured, and continues

to incur, were proximately and directly caused and necessitated by the FTB's course of tortious

19 behavior.

20 91. Plaintiffs incurence of attorneys' fees and other professional fees are highly

21 foreseeable damages resulting directly from the FTB' s tortious conduct against plaintiff in

22 pursuit of unlawfl objectives. Plaintiffs alternatives were to do nothing and be vanquished by

23 the overwhelming power and resources of a tenacious and corrpt FTB, or vigorously defend

24 himself in the audits and the continuing California tax proceedings. Plaintiff therefore claims,

25 as special damages, his attorneys' fees in an amount in excess of $10,000.00, the total amount

26 thereof to be proved according to the evidence at triaL.

27

28
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18

19

20

21

22

23

24

25

26

EIGHTH CAUSE OF ACTION

(For Breach of Confidentiality - Including Informational

Privacy)

92. Plaintiff realleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 91, above, as though set forth herein verbatim.

93. As represented in its own manuals and policies, to obtain voluntar compliance

by a taxpayer to produce information requested of the taxpayer during audits, the FTB seeks to

gain the trust and confidence of the taxpayer by promising confidentiality and fairness.

Moreover, in its position as an auditor, the FTB does gain, both voluntarily and by compulsion

if necessary, possession of personal and confidential information concerning the taxpayer that a

taxpayer would reasonably expect to be kept confidential and not disclosed to third paries. As a

result, a confidential relationship exists between the FTB and the taxpayer during an audit, and

continues to exist so long as the FTB maintains possession of the personal and confdential

information, that places a duty of loyalty on the FTB to not disclose the highly personal and

confidential information it obtains concerning the taxpayer.

94. As described above, in retu and in response to the FTB's representations of

confidentiality and fairness during the audits, plaintiff did reveal to the FTB highly personal and

confidential information at the request of the FTB as an ostensible par of its audits and

investigation into plaintiffs residency durng the disputed time periods. The FTB, in its

position as an auditor, also acquired personal and confidential information concernng plaintiff

via other means. Based on its duty of loyalty and confidentiality in its role as auditor, the FTB

was required to act in good faith and with due regard to plaintiff's interests of confidentiality

and thereby not disclose to third paries plaintiff's personal and confdential information. The

FTB, without necessity or justification, nevertheless breached its duty of loyalty and

confidentiality by making disclosures to third paries, and continuing to make disclosures to

27

28

third paries, of plaintiff's personal and confidential information that the FTB had a duty not to

disclose.
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23

24

1 95. As a result of such extremely outrageous and oppressive conduct on the part of

2 the FTB, plaintiff has indeed suffered fear, grief, humilation, embarassment, anger, and a

3 strong sense of outrage that any honest and reasonably sensitive person would feel upon breach

4 of confidentiality by a part in whom trust and confidence has been imposed based on that

5 pary's position.

6 96. As a direct, proximate, and foreseeable result of the FTB' s aforementioned

7 invasion ofplaintifts privacy, plaintiff has suffered actual and consequential damages in a total

8 amount in excess of $1 0,000.

97. Plaintiff is informed and believes, and therefore alleges, that said breach of

confidentiality by the FTB was intentional, malicious, and oppressive in that such breach

constituted despicable conduct by the FTB entered into with a willful and conscious disregard of

the rights of plaintiff. Plaintiff is therefore entitled to an award of puntive or exemplar

damages in an amount sufficient to satisfy the puroses for which such damages are awarded.

Claim for Attorneys' Fees as Special Damages Pursuant to NRCP 9 (g)

98. Plaintiff was drawn into the FTB's audit without choice and as an innocent par.

As such, plaintiff had every right to expect that the FTB' s demand for an audit would be

processed in good faith, according to the law and the facts. Instead, he was subjected to, and

continues to be subjected to, a determined and malicious bad-faith attempt to extort money from

plaintiff under abuse and betrayal of the FTB' s lawfl taxing powers. The FTB' s fraudulent and

oppressive scheme includes the intimidating imposition of enormous, indefensible "fraud

penalty" assessments designed to force plaintiff to yield to a major compromise or suffer

significant financial and reputational destruction. The threatened (and consumated) tortious

actions included the outrageously intrusive invasion of his privacy and breach of confidentiality,

as aforesaid, and the publicity of private facts that were expressly extracted from plaintiff under

25 false promises of strict confidentiality. Plaintiff repeatedly relied on these promises to his

26 extreme and permanent detriment.

27

28
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1 99. Plaintiff was forced to disclose his private documents and information with the

2 FTB under the duress of the FTB's unquestioned powers, but did so with the expectancy of a

3 forthright, lawfl audit. Instead, plaintiff became the intended victim of the FTB, thus forcing

4 plaintiff to either: (1) succumb to tortious acts that would unlawflly deprive him permanently

5 of his hard-eared personal property and right not to have his privacy invaded by the publication

6 of his confdential, private facts as aforesaid; or (2) fight the FTB through the only means

7 available, to wit: the employment of teams of legal and professional experts to vigorously

8 defend himself in the audits and the continuing Californa tax proceedings.

9 100. It was highly foreseeable to the FTB that, absent the success of its scheme to

10

11

unlawflly deprive plaintiff of his property through such acts of intimidation as the destruction

of his privacy and the imposition of huge "fraud" penalties, as aforesaid, plaintiff s only

alternative was to vigorously defend himself in the audits and the continuing California tax

proceedings. This required the employment of a team of attorneys and other experts. The

resulting attorneys' fees and other professional fees which plaintiff has incured, and continues

to incur, were proximately and directly caused and necessitated by the FTB's course of tortious

behavior.

17 101. Plaintiff s incurence of attorneys' fees and other professional fees are highly

18 foreseeable damages resulting directly from the FTB' s tortious conduct against plaintiff in

19 pursuit of unlawfl objectives. Plaintiffs alternatives were to do nothing and be vanquished by

20 the overwhelming power and resources of a tenacious and corrpt FTB, or vigorously defend

21 himself in the audits and the continuing Californa tax proceedings. Plaintiff therefore claims,

22 as special damages, his attorneys' fees in an amount in excess of $10,000.00, the total amount

23 thereof to be proved according to the evidence at triaL.

24

25

26

27

28

-39-

AA002912



u ;¡~ on

È.;
~
-¡~
'"
=o
=~
=
ii
:È
:;
=

.! onV) 12

"'gi:g g:~- '7 r;
j¿~;¡;¡ 13
Po;; \0 'C

~ Z §'§"É¡(.ct: 14
:i ~g2
~ ;; ., '§~ j &,'§ 15
:f ~æo
00'"'"

1 WHEREFORE, plaintiff respectfully prays for judgment against the FTB and defendants

2 as follows:

3 FIRST CAUSE OF ACTION
4 1. For judgment declaring and confrming that plaintiff is a bona fide resident of the

5 State of 
Nevada effective as of September 26, 1991 to the present;

6

7

8

9

10

11

2. For judgment declaring that the FTB has no lawful basis for continuing to

investigate plaintiff in Nevada concerning his residency between September 26, 1991 through

December 31, 1991 or any other subsequent period down to the present, and declaring that the

FTB had no right or authority to propound or otherwise issue a "Demand to Furish

Information" or other quasi-subpoenas to Nevada residents and businesses seeking information

concernng plaintiff;

3. For costs of suit; and

4. For such other and fuher relief as the Cour deems just and proper.

SECOND CAUSE OF ACTION

16

1. For actual and consequential damages in a total amount in excess of$10,OOO;

2. For puntive damages in an amount sufficient to satisfy the purposes for which

such damages are awarded;
17

18

19

20

21

22

23

24

25

26

27

28

3.

4.

5.

F or costs of suit;

For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

For such other and further relief as the Cour deems just and proper.

THIRD CAUSE OF ACTION

1. For punitive damages in an amount sufficient to satisfy the purposes for which

such damages are awarded;

2. For costs of suit;

3. For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

4. For such other and further relief as the Court deems just and proper.
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1 FOURTH CAUSE OF ACTION
2 For actual and consequential damages in a total amount in excess of$10,000;

3 For punitive damages in an amount sufficient to satisfy the purposes for which such damages

4 are awarded;

5 For costs of suit;

6 For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

7 For such other and further relief as the Cour deems just and proper.

8 FIFTH CAUSE OF ACTION
9

1. For actual and consequential damages in a total amount in excess of $10,000;
10

11

2. For punitive damages in an amount sufficient to satisfy the purposes for which

such damages are awarded;

3. For costs of suit;

4. For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

5. For such other and further relief as the Court deems just and proper.

SIXTH CAUSE OF ACTION

17

18

19

20

21

22

23

24

25

26

27

28

1. For actual and consequential damages in a total amount in excess of $10,000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which

such damages are awarded;

3. For costs of suit;

4. For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

5. For such other and further relief as the Cour deems just and proper.

SEVENTH CAUSE OF ACTION

1.

2.

For actual and consequential damages in a total amount in excess of 
$ 10,000;

For punitive damages in an amount sufficient to satisfy the purposes for which

such damages are awarded;

3. For costs of suit;

4. For provable attorneys' fees as special damages pursuant to NRCP 9(g); and
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2

3

4

5. For such other and fuher relief as the Cour deems just and proper.

EIGHTH CAUSE OF ACTION

1.

2.

For actual and consequential damages in a total amount in excess of $10,000;

For punitive damages in an amount suffcient to satisfy the purposes for which

5 such damages are awarded;

6

7

8

3.

4.

5.

For costs of suit;

For provable attorneys' fees as special damages pursuant to NRCP 9(g); and

For such other and further relief as the Court deems just and proper.

9 Dated this _ day of March, 2006.

10

11
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17

18

19

20

21

22

23

24

25

26

27

28

HUTCHISON & STEFFEN, LLC

Mark A. Hutchison, Esq. (4639)
10080 Alta Drive
Suite 200
Las Vegas, Nevada 89145

BULLIV ANT HOUSER BAILEY PC

Peter C. Bernard, Esq. (734)
3980 Howard Hughes Pkwy.
Suite 550
Las Vegas, Nevada 89109

(702) 650-6565

Attorneysfor Plaintif Gilbert P. Hyatt
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1 COMP
Mark A. Hutchison (4639)

2 Hutchison & Steffen
10080 Alta Drive

3 Suite 200
Las Vegas, NY 89145

4 (702) 385-2500

5 Peter C. Bernard (734)
Bullivant Houser Bailey PC

6 3980 Howard Hughes Pkw., Ste. 550
Las Vegas, NY 89109

7 Telephone: (702) 650-6565
Attorneys for Plaintif Gilbert P. Hyatt

8

9

10

11

12

DISTRICT COURT

CLAR COUNTY, NEVADA

GILBERT P. HYATT, Case No.: A382999

Plaintiffs, Dept. No.: X

FIRSTSECOND AMNDED COMPLAINTv.
14

FRACHISE TAX BOAR OF THE STATE
15 OF CALIFORN, and DOES 1-100 inclusive, Jury Trial Demanded

16

17

18

19

20

21

22

23

24

25

26

27

28

Defendants. Exempt from Arbitration:
Declaratory Relief, Signficant
Public Policy and Amount in Excess
Of $40,000

(fied under seal bv order of the Discoverv
Commissioner dated Februarv 22. 1999)

1 Delta View comparson of fie:/ /M:/H A TTPDF /Pleadings/Second Amended
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Plaintiff, Gilbert P. Hyatt, in this FiSecond Amended Complaint, complains against

defendants, and each of them, as follows:

PARTIES

1.

September 26, 1991.

2.

1. Plaintiff resides in Clark County, Nevada and has done so since

2. Defendant Franchise Tax Board ofthe State of Californa (hereinafter

"FTB") is a governental agency of the State of Californa with its principal offce located in

Sacramento, Californa, and a distrct offce located in Los Angeles, Californa. The FTB's

fuction is to ensure the collection of state income taxes from Californa residents and from

income eared in Californa by non-residents.

3. 3. The identity and capacities ofthe defendants designated as Does 1

through 100 are so designated by plaintiff because of his intent by this complaint to include as

named defendants every individual or entity who, in concert with the FTB as an employee,

representative, agent or independent contractor, committed the tortious acts described in this

complaint. The tre names and capacities ofthese Doe defendants are presently known only to

the FTB, who committed the tortious acts in Nevada with the assistance of said Doe defendants

who are designated by fictitious names only until plaintiff is able, through discovery, to obtain

their tre identities and capacities; upon ascertaining the tre names and capacities ofthese Doe

defendants, plaintiff shall promptly amend this complaint to properly name them by their actual

identities and capacities. For pleading puroses, whenever this complaint refers to

"defendants," it shall refer to these Doe defendants, whether individuals, corporations or other

forms of associations or entities, until their tre names are added by amendment along with

paricularzed facts concernng their conduct in the commission of the tortious acts alleged

herein.

4. 1. Plaintiff is informed and believes, and on that basis alleges, that

defendants, in acting or omitting to act as alleged, acted or omitted to act within the course and

2 Delta View comparson of file:/ /M:/H ATTPDF/Pleadings/Second Amended
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1 scope of their employment or agency, and in fuherance of their employer's or principal's

2 business, whether the employer or principal be the FTB or some other governental agency or

3 employer or principal whose identity is not yet known; and that FTB and defendants were

4 otherwise responsible and liable for the acts and omissions alleged herein.

5 5. 5. This action is exempt from the cour-anexed arbitration program,

6 pursuant to Rule 3, because: (1) this is an action for, inter alia, declaratory relief; (2) substantial

7 issues of public policy are implicated concernng the sovereignty of the State of Nevada and the

8 integrty of its terrtorial boundares as opposed to governental agencies of another state who

9 enter Nevada in an effort to extraterrtorially, arbitrarly and deceptively enforce their policies,

10 rules and regulations on residents of Nevada in general, and plaintiff Gilbert P. Hyatt in

11 paricular; and (3) the sums of money and damages involved herein far exceed the $40,000.00

12 jursdictional limit of the arbitration program.

13 6. 6. Plaintiff hereby requests a jur tral for his Second, Third, Fourh,

14 Fifth, Sixth, Seventh and Eighth Causes of Action.

15 SUMARY OF CLAIS
16'" 7. 7. Plaintiff, by this action, seeks: (1) declaratory relief under NRS 30.010

17 et seq. to confirm plaintiffs status as a Nevada resident effective as of September 26, 1991 and

18 continuing to the present and, correspondingly, his non-residency durng said period in

19 Californa (FIRST CAUSE OF ACTION) - re-pled in this Second Amended Complaint to

20 preserve plaintiff's riflht to appeal the District Court's April 3. 1999 rulinfl dismissinfl this

21 cause of action: this cause of action is therefore no lonfler at issue in the District Court; (2)

22 recovery of compensatory and puntive damages against the FTB and the defendants for

23 invasion ofplaintiffs right of privacy resulting from their. includinl! and in Daricular his

24 informational Drivacv as well as the FTB's failure to abide bv the confidential relationshiD

25 created bv the FTB's reauest for and receiDt ofHvatt's hi!!lv Dersonal and confidential

26 information. resultinl! from their stil onl!oinl! investigation in Nevada of plaintiff's residency,

27 domicile and place of abode and causing (a) an unreasonable intrsion upon plaintiff's seclusion

28

3 Delta View comparson of fi1e:/ /M:/H A TTPDF /Pleadings/Second Amended
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1 (SECOND CAUSE OF ACTION); (b) an uneasonable publicity given to private facts (THIR

2 CAUSE OF ACTION); ( c) casting plaintiff in a false light (FOURTH CAUSE OF ACTION);

3 (3) recovery of compensatory and puntive damages against the FTB and the defendants for

4 their outrageous conduct in regard to their continuinl! investigation in Nevada of plaintiff's

5 residency, domicile and place of abode. includinl!but not limited to the FTB's failure to abide

6 bv the confidential relationshiD created bv the FTB's reauest for and receiDt ofHvatt's hii.lv

7 Dersonal and confidential information (FIFTH CAUSE OF ACTION); (4) recovery of

8 compensatory and puntive damages against the FTB and defendants for an abuse of process

9 (SIXTH CAUSE OF ACTION); (5) recovery of compensatory and puntive damages against the

10 FTB and defendants for fraud. includinl! but not limited to the FTB's failure to abide bv the

11 confidential relationshiD created bv the FTB's reauest for and receiDt ofHvatt's hil!hlv Dersonal

12 and confidential information (SEVENTH CAUSE OF ACTION); and (6) feecoverv of

13 compensatory and Dunitive damages against the FTB and defendants for negligent

misrepresenationbreach of confidentialitv in rel!ard to the FTB's breach of its dutv not to

15 disclose Hvatt's Dersonal and confidential information (EIGHTH CAUSE OF ACTION). The

16 claims specified in this paragraph constitute EIGHT separate causes of action as hereinafter set

17 forth in this complaint.

18 FACTUAL BACKGROUN
19 Plaintiff's Residency in Nevada
20

21

22

23

24

25

26

27

28

8. 8. Plaintiff moved to the State of Nevada, County of Clark, and

established full-time residency here on September 26, 1991 and has remained a full-time,

permanent resident since that time. Prior to his relocation to Nevada, plaintiff resided in

Southern Californa. Plaintiffis a highly successful inventor. Specifically, plaintiff has been

granted numerous important patents for a wide range of inventions relating to computer

technology. Plaintiff primarly works alone in the creation and development of his inventions

and greatly values his privacy both in his personal life and business affairs. After certain of his

important inventions were granted patents in 1990, plaintiff began receiving a great deal of

4 Delta View comparson of fi1e:/ /M:/H A TTPDF /Pleadings/Second Amended

Complaint/02-20-06 First amended Complaint.doc and fi1e://M:/H ATTPDF/P1eadings/Second
Amended Comp1aint/032406 v12 PCB second amended complaint PCB.DOC. Performed on

AA002920



1 unwanted and unsolicited publicity, notoriety and attention. To greater protect his privacy, to

2 enjoy the social, recreational, and financial advantages Nevada has to offer, and to generally

3 enhance the quality of his life and environment, plaintiff relocated to Nevada on September 26,

4 1991. This move took place after much consideration and almost an entire year of planng.

5 9. 9. The following events are indicative ofthe fact that on September 26,

6 1991, plaintiff commenced both his residency and intent to remain in Nevada, and a

7 continuation of both down to the present: (1) the sale ofplaintifts Californa home in October

8 1991; (2) his renting and residing at an aparent in Las Vegas commencing in October 1991

9 and continuing until April 1992 when plaintiff closed the purchase of a home in Las Vegas; (3)

10 in November 1991, plaintiff registered to vote in Nevada, obtained a Nevada drver's license,

11 and joined a religious organzation in Las Vegas; (4) plaintiffs' extensive search, commencing

12 in early October 1991, for a new home in Las Vegas, and in the process utilizing the services of

13 varous real estate brokers; (5) durng the process of finding a home to purchase, plaintiff made

14 numerous offers to buy; (6) plaintifts purchase ofa new home in Las Vegas on April 3, 1992;

15 (7) plaintiff maintained and expanded his business interests from Las Vegas; and (8) plaintiff

16 has, through the years from September 26, 1991 and down to the present, contacted persons in

17 high political office, in the professions, and other walks oflife, as a tre Nevada resident of

18 some renown would, not concealing the fact of his Nevada residency. In sum, plaintiffhas

19 substantial evidence, both testimonial and documentar, in support of the fact of his full-time

20 residency, domicile and place of abode in Nevada commencing on September 26, 1991 and

21 continuing to the present.

22 The FTB and Defendants' Investigation of Plaintiff in Nevada

23 10. 10. Because plaintiff was a resident of Californa for par of 1991,

24 plaintiff 
filed a Par- Year state income tax retu with the State of California for 1991 (the

25 "1991 Retu"). Said retur reflects plaintifts payment of state income taxes to Californa for

26 income eared durng the period of Januar 1 through September 26, 1991.

27

28
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11. 11. In or about June of 1993 - 21 months after plaintiff moved to

Nevada - for reasons that have never been specified, but are otherwise apparent, the PTB

began an audit of the 1991 Retu. In or about July of 1993, as par of its audit, the FTB began

to investigate plaintiff by makng or causing to be made numerous and continuous contacts

directed at Nevada. Intially, the FTB sent requests to Nevada governent agencies for

information concerning plaintiff - a paper foray that continued for the next several years.

12. 12. In or about Januar of 1995, FTB auditors began planng a trp to

Las Vegas, the purose of which was to enhance and expand the scope of their investigation of

plaintiff. In March of 1995, the FTB and defendants commenced a "hands on" investigation of

plaintiff that included unanounced confrontations and questioning about private details of

plaintiff's life. These intrusive activities were directed at numerous residents of Nevada,

including plaintiff's curent and former neighbors, employees of businesses and stores

frequented by plaintiff, and alas, even his trash collector!

13. 13. Both prior and subsequent to the intrsive, "hands on" investigations

described in paragraph 12, above, the FTB propounded to numerous Nevada business and

professional entities and individual residents of Nevada "quasi-subpoenas" entitled "Demand to

Fursh Information" which cited the FTB's authority under Californa law to issue subpoenas

and demanded that the recipients thereof produce the requested information concernng plaintiff.

Plaintiff is informed and believes, and therefore alleges, that the FTB never sought permission

from a Nevada cour or any Nevada governent agency to send such "quasi-subpoenas" into

Nevada where, induced by the authoritative appearance of the inquisitions, many Nevada

residents and business entities did respond with answers and information concernng plaintiff.

14. 11. Subsequent to the documentar and "hands on" forays into Nevada

by the PTB and defendants, the FTB also sent correspondence, rather than "quasi-subpoenas,"

to Nevada Governor Bob Miler, Nevada Senator Richard Bryan and other governent officials

and agencies seeking information regarding plaintiff and his residency in Nevada. Plaintiff is

fuher informed and believes, and therefore alleges, that the PTB intentionally sent

unauthorized "quasi-subpoenas" (i.e., "Demand to Fursh Information") to private individuals

6 Delta View comparson of file:/ /M:/H ATTPDF /Pleadings/Second Amended
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1 and businesses in a successful attempt to coerce their cooperation through deception and the

2 pretense of an authoritative demand, while on the other hand, sending respectful letter requests

3 for information to Nevada governental agencies and officials who undoubtedly would have

4 recoiled at the attempt by the FTB to exercise extraterrtorial authority in Nevada through the

5 outrageous means ofthe bogus subpoenas.

6 15. 15. Plaintiff neither authorized the FTB's aforementioned documentar

7 and pretentious forays into Nevada, nor was plaintiff ever aware that such information was

8 being sought in such a maner until well after the "quasi-subpoenas" had been issued and the

9 responses received. Similarly, plaintiff had no knowledge of the FTB and defendants'

10 excursions to Las Vegas to investigate plaintiff or the FTB's correspondence with Nevada

11 governent agencies and officials until well after such contacts had taken place. Upon

12 information and belief, plaintiff alleges that all of the above-described activities were calculated

13 to enable the FTB to develop a colorable basis for assessing a huge tax against plaintiff despite

14 the obvious fact that the FTB was proceeding against a bona fide resident of Nevada.

15 Assessment for 1991
16 16. 16. On April 23, 1996, after the FTB had completed its audit and

17 investigation of 
the 1991 Retur, the FTB sent a Notice of Proposed Assessment (i.e., a formal

18 notice that taxes are owed) to plaintiff in which the FTB claimed plaintiffwas a resident of

19 Californa - not Nevada - until April 3, 1992. The FTB therefore assessed plaintiff

20 Californa state income tax for the period of September 26 through December 31 of 1991 in a

21 substantial amount. Moreover, the FTB also assessed a penalty against plaintiff in an amount

22 almost equal to the assessed tax after sumarly concluding that plaintiff's non-payment of the

23 assessed tax, based upon his asserted residency in Nevada and non-residency in Californa, was

24 fraudulent.

25 17. Plaintiff, who demonstrably is and was at all times pertinent hereto, a17.

26 bona fide resident of 
Nevada should not be forced into a Californa foru to seek relief from the

27 bad faith. unjust and tortious attempts by the FTB to extort unlawful taxes from this Nevada

28
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1 resident. Plaintiff avers that the manfactued issue of his residency in Neyada for the perod of

2 September 26 thiough Docember 31 of 19911iabilitv for the bad faith actions of the FTB durne:

3 the audits and continuine: until the oresent in the stil one:oine: California tax oroceedine:s should

4 be determined in Nevada, the state of plaintiff's residence. The FTB is in effect attempting to

5 impose an "exit tax" on plaintiff-by coercing him into adinistrati'y'6 procedmes and possible

6 futue cour action in Californa. The FTB has arbitrarly, maliciously and without support in

7 law or fact, asserted that plaintiff remained a Californa resident until he purchased and closed

8 escrow on a new home in Las Vegas on April 3, 1992. In a word, the FTB's prolonged and

9 monumental efforts to find a way - any way - to effectively assess additional income taxes

10 against plaintiff after he changed his residency from Californa to Nevada is based on

11 governental bad faith and greed arising from the FTB's eventual awareness ofthe financial

12 success plaintiff has realized since leaving California and becoming a bona fide resident of the

State of Nevada. The aforesaid date of Nevada residency accepted by the FTB with respect to

14 the 1991 Report lswas not sunnorted bv the information e:athered bv the FTB's durne: its audits

15 of nlaintiff and was accented bv the PTB in bad faith as it was over six months after plaintiff

16 moved to Nevada with the intent to stay and began, he thought, to enjoy all the privileges and

17 advantages of residency in his new state.

18 The FTB's Continuing Pursuit of Plaintiff in Nevada

19 18. 18. On or about April 1, 1996, plaintiff received formal notice that the

20 FTB had commenced an investigation into the 1992 tax year and that its tentative determination

21 was that plaintiff would also be assessed Californa state income taxes for the period of Januar

22 1 through April 3 of 1992.

23 19. 19. On or about April 10, 1997 and May 12, 1997 respectively, plaintiff

24 received notices from the FTB that it would be issuing a formal "Notice of Proposed

25 Assessment" in regard to the 1992 tax year in which it wil seek back taxes from plaintiff for

26 income eared durng the period of January 1 through April 2, 1992 and in addition would seek

27 penalties for plaintiff's failure to fie a state income tax retu for 1992.

28
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1 20. 20. Prior to the PTB sending the formal Notice of Proposed Assessment

2 for the 1992 tax year, a representative of the FTB stated to one of plaintiff's representatives that

3 disputes over such assessments by the FTB always settle at this stage as taxpayers do not want

4 to risk their personal financial information being made public. Plaintiff understood this

5 statement to be a strong suggestion by the FTB that he settle the dispute by payment of some

6 portion ofthe assessed taxes and penalties. Plaintiff refused, and continues to refuse to do so, as

7 he has not been a resident of Californa since his move to Nevada on September 26, 1991, and it

8 remains clear to him that the FTB is engaging in its highanded tactics to extort "taxes and

9 penalties" from him that he does not legally or morally owe.

10 21. 21. On or about August 14, 1997, plaintiff received a formal Notice of

11 Proposed Assessment for 1992. Despite the FTB's earlier written statements and findings that

12 plaintiff became a Nevada resident at least as of Apri13, 1992 and its statementin such Notice

13 of Proposed Assessment that "We (the FTB) consider you to be a resident of this state

14 (Californa) through Apri12, 1992," such notice proceeded to assess Californa state income

15 taxes on plaintiff's income for the entire year of 1992. Specifically, the FTB assessed plaintiff

16 state income taxes for 1992 in an amount five times greater than that for 1991, assessed plaintiff

17 a penalty almost as great as the assessed tax for alleged fraud in claiming he was a Nevada

18 resident durng 1992, and stated that interest accrued through August 14, 1997 (roughly the

19 equivalent ofthe penalty) was also owed on the assessed tax and penalty. In short, the State of

20 Californa, through the FTB, sent plaintiff a bil for the entire 1992 tax year, which was foureen

21 times the amount oftax it initially assessed for 1991, and in so doing asserted that plaintiff was

22 "a Californa resident for the entire year." Without explanation the FTB ignored its earlier

23 finding and wrtten acknowledgment that plaintiff was a Nevada resident at least as of April 3,

24 1992. This outrage is a transparent effort to extort substantial sums of money from a Nevada

25 resident.

26 22. 22. Plaintiff is informed and believes, and therefore alleges, that the FTB

27 intends to engage in a repeat of the "hands on," extraterrtorial investigations directed at

28
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1 plaintiff within the State of Nevada in an effort to conjure up a colorable basis for justifyng its

2 frvolous, extortionate Noticed of Proposed Assessment for the 1992 tax year.

3 23. 23. Plaintiff is informed and believes, and therefore alleges, that the FTB

4 may continue to assess plaintiff Californa state income taxes for the years 1993, 1994, 1995,

5 1996 and beyond since the FTB has now disregarded its own conclusion regarding p1aintifls

6 residency in Nevada as of April 3, 1992, and is bent on charging him with a staggering amount

7 oftaxes, penalties and interest irrespective of his status as a bona fide resident of Nevada. It

8 appears from its actions concernng plaintiff, that the FTB has embraced a new theory of

9 liability that in effect declares "once a Californa resident always a California resident" as long

10 as the victim continues to generate signficant amounts of income. Thus, the FTB has raised an

11 invisible equivalent of the iron curain that prohibits such residents from ever leaving the taxing

12 jursdiction ofthe FTB.

13

14

The FTB's Motive

24. 21. Plaintiff is informed and believes, and therefore alleges, that the FTB

15 has no credible, admissible evidence that plaintiff was a Californa resident at anytime after

16 September of 1991, despite the FTB's exhaustive extraterrtorial investigations in Nevada. The

17 FTB has acknowledged in its own reports that plaintiff sold his Californa home on October 1,

18 1991, that plaintiff rented an aparent in Las Vegas from November 1991 until April 1992 and

19 that plaintiff purchased a home in Las Vegas in April 1992.

20 25. 25. Plaintiff is informed and believes, and therefore alleges, that the

21 assessments by the FTB against plaintiff for 1991 and 1992 result from the fact that almost two

22 years after plaintiff moved from Californa to Nevada an FTB investigator read a magazine

23 aricle about plaintifls wealth and the FTB thereafter launched its investigation in the hope of

24 extracting a signficant settlement from plaintiff. Plaintiff is fuher informed and believes, and

25 therefore alleges, that the FTB has acted in bad faith and assessed a fraud penalty against

26 plaintiff 
for the 1991 tax year and issued a Notice of Proposed Assessment assessing plaintiff

27 for the entire 1992 tax year and a fraud penalty for the same year to intimidate plaintiff and

28
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1 coerce him into paying some signficant amount oftax for income eared after September 26,

2 1991, despite its awareness that plaintiff actually became aN evada resident at that time.

3 Plaintiff alleges that the FTB' s efforts to coerce plaintiff into sharng his hard -eared wealth

4 despite having no lawful basis for doing so, constitutes malice and oppression.

5 Jursdiction
6 26. 26. This Cour has personal jursdiction over the FTB pursuant to

7 Nevada's "long-ar" statute, NRS 14.065 et seq., because ofthe FTB's tortious extraterrtorial

8 contacts and investigatory conduct within the State of 
Nevada ostensibly as par of its auditing

9 efforts to undermine p1aintifts status as a Nevada resident, but in reality to create a colorable

10 basis for maintaining that plaintiff continued his residency in Californa durng the period

11 September 26, 1991 to December 31, 1991 and beyond.

12 27. 27. Plaintiffis informed and believes, and therefore alleges, that the FTB

13 has a pattern and practice of entering into Nevada to investigate Nevada residents who were

14 formerly residents of Californa, and then assessing such residents California state income taxes

15 for time periods subsequent to the date when such individuals moved to and established

16 residency in Nevada.

17

18

19
28. 28.

20

FIRST CAUSE OF ACTION

(For Declaratory Relief)

Plaintiff realleges and incorporates herein by reference each and

every allegation contained in paragraphs 1 through 27 above, as though set forth herein
21

22

23

24

25

26

27

28

verbatim. This cause of action is re-vled in this Second Amended Comvlaint to vreserve

vlaintiff's rif!ht to avveal the District Court's Avril 3. 1999 rulinf! dismissinf! this cause of

action. This cause of action is therefore no lonf!er at issue in the District Court.

29. 29. Pursuant to Californa law, in determining whether an individual was

a resident of Californa for a certain time period thereby makng such individual's income

subject to Californa state income tax durng such period, the individual must have been

domiciled in Californa durng such period for "other than a temporar or transitory purose."
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1

2

3

4

5

6

7

8

9

10

11
u 0

V)

~ V)

12

13

14

'"

See CaL. Rev. & Tax Code § 17014. The FTB's own regulations and precedents require that it

apply certain factors in determining an individual's domicile and/or whether the individual's

presence in California (or outside of Californa) was more than temporar or transitory.

(a) Domicile.

Domicile is determined by the individual's physical presence in Californa with intent to stay or

if absent temporarly from Californa an intent to retu. Such intent is determined by the acts

and conduct of the individual such as: (1) where the individual is registered to vote and votes;

(2) location ofthe individual's permanent home; (3) comparative size of homes maintained by

the individual in different states; (4) where the individual files federal income tax retus; (5)

comparative time spent by the individual in different states; (6) cancellation of the individual's

California homeowner's property tax exemption; (7) obtaining a driver's license from another

state; (8) registering a car in another state; (9) joining religious, business and/or social

organzations in another state; and (10) establishment of a successful business in another state

15

16

17

18

19

20

21

22

23

24

25

26

27

28

by an individual who is self employed.

(b) Temporar or Transitory Purose.

The following contacts which are similar although not identical to those used to determine

domicile are important in determining whether an individual was in Californa (or left

Californa) for a temporary or transitory purose: (1) physical presence ofthe individual in

Californa in comparson to the other state or states; (2) establishment of a successful business in

another state by an individual who is self employed; (3) extensive business interest outside of

Californa and active paricipation in such business by the individual; (4) banng activity in

Californa by the individual is given some, although not a great deal of, weight; (5) rental of

property in another state by the individual; (6) cancellation ofthe individual's Californa

homeowner's property tax exemption; (7) hiring professionals by the individua110cated in

another state; (8) obtaining a drver's license from another state; (9) registering a car in another
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1 state; (10) joining religious, business and/or social organzations in another state; and (11)

2 where the individual is registered to vote and votes.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

30. 30. The FTB's assessment of taxes and a penalty for 1991 is based on the

FTB's conclusion in the first instance that plaintiff did not become a resident of Nevada until

April 3, 1992, the date on which plaintiff closed escrow on a new home in Las Vegas. In

coming to such a conclusion, the FTB discounted or refused to consider a multitude of

evidentiar facts which contradicted the FTB's conclusion, and were the type offacts the FTB's

own regulations and precedents require it to consider. Such facts include, but are not limited to,

the following: (1) plaintiff sold his Californa home on October 1, 1991; (2) plaintiff rented an

aparent in Las Vegas on or about October 7, 1991 and, after a brief period of necessar travel

to the east coast, took possession of said aparent on or about October 22, 1991 and

maintained his residence there until April of 1992; (3) plaintiff registered to vote, obtained a

Nevada driver's license (relinquishing his Californa drver's license to the Nevada Departent

of Motor Vehicles), and joined a Las Vegas religious organzation in November of 1991; (4)

plaintiff termnated his Californa home owner's exemption effective October 1, 1991; (5)

plaintiff began actively searching for a house to buy in Las Vegas, commencing in early

October 1991, and submitted numerous offers on houses in Las Vegas beginnng in December

1991; (6) one of plaintiff's offers to purchase a home in Las Vegas was accepted in March of

1992 and escrow on the transaction closed on April 3, 1992; and (7) plaintiff's new home in Las

Vegas was substantially larger than the home in Southern Californa, which he sold in October

of 1991.

31. 31. An actual controversy exists as to whether plaintiff was a full-time

resident of Nevada - not Californa - commencing on September 26, 1991 though December

31, 1991 and continuing thereafter through the year 1992 and beyond. Plaintiff contends that

under either Nevada or Californa law, or both, he was a full-time, bona fide resident of Nevada

throughout the referenced periods and down to the present, and that the PTB ignored its own

regulations and precedents in finding to the contrary, and that the FTB has no jursdiction to
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1 impose a tax obligation on plaintiff durng the contested periods. Plaintiff also contends that the

2 FTB had no authority to conduct an extraterrtorial investigation of plaintiff in Nevada and no

3 authority to propound "quasi-subpoenas" to Nevada residents and businesses, thereby seeking

4 to coerce the cooperation of said Nevada residents and businesses through an unlawful and

5 tortious deception, to reveal information about plaintiff. Plaintiff is informed and believes, and

6 therefore alleges, that the FTB contends in all respects to the contrary.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

32. 32. Plaintiff therefore requests judgment ofthis Cour declarng and

confirming plaintiff's status as a full-time, bona fide resident ofthe State of Nevada effective

from September 26, 1991 to the present; and for judgment declarng the FTB's extraterrtorial

investigatory excursions into Nevada, and the submission of "quasi-subpoenas" to Nevada

residents without approval from a Nevada cour or governental agency, as alleged above, to be

without authority and violative of Nevada's sovereignty and terrtorial integrty.

SECOND CAUSE OF ACTION

(For Invasion ofPrivacv - Unreasonable Intrusion Unon The

Seclusion of Another. including Intrsion Unon Informational

Privacv)

33. (For IBvasioB of Privaey UBreasoBable IBtrusiaB UpoB The SeelusioB

33. P1aintiffrealleges and incorporates herein by reference each andaf ABother)

every allegation contained in paragraphs 1 through 27, and 29 through 31,Jb above, as though

set forth herein verbatim.

34. 34. Plaintiff is informed and believes, and therefore alleges, that

neighbors, businesses, governent officials and others within Nevada with whom plaintiff has

had and would reasonably expect in the futue to have social or business interactions, were

approached and questioned by the FTB and defendants who disclosed or implied that plaintiff

was under investigation in Californa, and otherwise acted in such a maner as to cause doubts

to arse concernng plaintiff's integrty and moral character. Moreover, as par of the

audit/investigation in regard to the 1991 Retu, plaintiff tued over to the FTB highly personal
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1 and confidential information with the understanding that it would remain confidentiaL. therebv

2 creatin2: a confidential re1ationshio in which the FTB was reouired not to disclose Hvatt's hi2:hlv

3 oersonal and confidential information. The FTB even noted in its own internal documentation

4 that plaintiff had a signficant concern in regard to the protection of his privacy in tung over

5 such information. At the time this occured, plaintiff was stil hopeful that the FTB was actually

6 operating in good faith, a proposition that, as noted throughout this complaint, proved to be

7 utterly false.

8 35. 35. Plaintiffis informed and believes, and therefore alleges, that the FTB

9 and defendants nevertheless violated p1aintifts right to privacy in regard to such information by

10 revealing it to third paries and otherwise conducting an investigation in Nevada. and continuin2:

11 to conduct such an investi2:ation. through which the FTB and defendants revealed to third

12 paries personal and confidential information, which plaintiff had every right to expect would

13 not be revealed to such paries.

14 36. 36. Plaintiffis informed and believes, and therefore alleges, that the FTB

'"

15 and defendants' extensive probing and investigation of plaintiff, including their actions both

16 occurng within Nevada and directed to Nevada from Californa, were performed. and continue

17 to be oerformed. with the intent to harass, anoy, vex, embarass and intimidate plaintiff such

18 that he would eventually enter into a settlement with the FTB concernng his residency durng

19 the disputed time periods and the taxes and penalties allegedly owed. Such conduct by the FTB

20 and defendants did in fact. and continues to. harass, anoy, vex and embarass Hyatt, and

21 syphon his time and energies from the productive work in which he is engaged.

22 37. 37. Plaintiff is informed and believes, and therefore alleges, that the FTB

23 and defendants through their investigative actions, and in paricular the maner in which they

24 were cared out in Nevada, intentionally intrded. and continues to intentionallv intrde. into

25 the solitude and seclusion which plaintiff had specifically sought by moving to Nevada. The

26 intrsion by the FTB and defendants was such that any reasonable person, including plaintiff,

27 would find highly offensive.

28
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1 38. 38. As a direct, proximate, and foreseeable result ofthe FTB and

2 defendants' aforementioned invasion of plaintiff's privacy, plaintiff has suffered actual and

3 consequential damages in a total amount in excess of$10,000.

4 39. 39. Plaintiff is informed and believes, and therefore alleges, that said

5 invasion of plaintiff's privacy was intentional, malicious, and oppressive in that such invasion

6 was despicable conduct by the FTB and defendants entered into with a wilful and conscious

7 disregard of plaintiff's rights, and the efficacious intent to cause him injur. Plaintiffis

8 therefore entitled to an award of puntive damages against the FTB and defendants in an amount

9 sufficient to satisfy the puroses for which such damages are awarded.

10 Claim for Attornevs' Fees as Soecial Damages Pursuant to NRCP 9 (g)

11 40. Plaintiff was drawn into the FTB's audit without choice and as an innocent oarv.

12 As such. olaintiffhad everv right to exoect that the FTB's demand for an audit would be

13 orocessed in good faith. according to the law and the facts. Instead. he was subjected to. and

14 continues to be subjected to. a determined and malicious bad-faith attemot to extort monev from

15 olaintiffunder abuse and betraval ofthe FTB's lawful taxing oowers. The FTB's fraudulent and

16 oooressive scheme includes the intimidating imoosition of enormous. indefensible "fraud

17 oenaltv" assessments designed to force olaintiff to vield to a major comolOmise or suffer

18 significant financial and reoutationa1 destruction. The threatened (and consummated) tortious

19 actions included the outrageous1v intrusive invasion of his orivacv. as aforesaid. and the

20 oublicitv oforivate facts that were exoresslv extracted from olaintiffunder false oromises of

21 strct confidentialitv. Plaintiff reoeatedlv relied on these oromises to his extreme and oermanent

22 detrment.

23 41. Plaintiff was forced to disclose his orivate documents and information with the

24 FTB under the duress of the FTB'sunauestioned oowers. but did so with the exoectancv of a

25 forthrght. lawful audit. Instead. olaintiffbecame the intended victim of the FTB. thus forcing

26 olaintiffto either: (1) succumb to tortious acts that would unlawfullv deorive him oermanentlv

27 of his hard-eared oersonal orooertv and right not to have his orivacv invaded bv the oub1ication

28
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1 of his confidentiaL. Drivate facts as aforesaid: or (2) fiiit the FTB throuii the onlv means

2 available. to wit: the emDlovrent of teams ofle2:al and Drofessional eXDerts to vi2:orouslv

3 defend himself in the audits and the continuin2: California tax Droceedin2:s.

4 42. It was hiiilv foreseeable to the FTB that. absent the success of its scheme to

5 unlawfullv deDrive Dlaintiff of his DfoDertv throu2:h such acts of intimidation as the destrction

6 of his Drivacv and the imDosition ofhu2:e "fraud" Denalties. as aforesaid. Dlaintifts onlv

7 alternative was to vi2:orouslv defend himself in the audits and the continuin2: California tax

8 Droceedin2:s. This reauired the emDlovrent of a team of attornevs and other eXDerts. The

9 resultin2: attornevs' fees and other Drofessional fees which Dlaintiffhas incurred. and continues

10 to incur. were Droximatelv and directlv caused and necessitated bv the FTB's course of tortious 

11 behavior.

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

43. Plaintifts incurence of attornevs' fees and other Drofessional fees are hi2:h1v

foreseeable dama2:es resultin2: directlv from the FTB's tortious conduct a2:ainst Dlaintiffin

Dursuit of unlawful obiectives. Plaintifts alternatives were to do nothin2: and be vanouished bv

the overwhelmin2: Dower and resources of a tenacious and corrDt FTB. or vi2:orous1v defend

himself in the audits and the continuin2: California tax Droceedin2:s. Plaintiff therefore claims.

as sDecial dama2:es. his attornevs' fees in an amount in excess of$10.000.00. the total amount

thereof to be moved accordin2: to the evidence at tral.

THIR CAUSE OF ACTION

(For Invasion of 
Privacy - Unreasonable Publicity Given

To Private Facts). Includin2: Publicitv Given to Matters Protected

Under the ConceDt of Informational Privacv)

44. 10. Plaintiffrealleges and incorporates herein by reference each and

every allegation contained in paragraphs 1 through 27, 29 through 31, and 31 though 37,11

above, as though set forth herein verbatim.

45. 41. As set forth above, plaintiff revealed to the FTB highly personal and

confdential information at the request of the FTB as an ostensible par of its audit and
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1 investigation into plaintifts residency durng the disputed time periods. therebv creatin!! a

2 confidential relationshiD in which the FTB was reQuired not to disclose Hvatt's hiw1v Dersona1

3 and confidential information. Plaintiff had a reasonable expectation that said information would

4 be kept confidential and not revealed to third paries and the FTB and defendants knew and

5 understood that said information was to be kept confidential and not revealed to third paries.

6 46. 12. The FTB and defendants, without necessity or justification,

7 nevertheless disclosed to third paries. and continue to disclose to third Daries. in Nevada

8 certain ofplaintifts personal and confidential information which had been cooperatively

9 disclosed to the FTB by plaintiff only for the puroses of facilitating the FTB's legitimate

10 auditing and investigative efforts. or which the FTB had aCQuired via other means but was

11 reQuired bv its own rules and rein1ations or state law not to disclose to third Daries.

12 47. 13. As a direct, proximate, and foreseeable result of the FTB's

13 aforementioned invasion ofplaintifts privacy, plaintiff has suffered actual and consequential

14 damages in a total amount in excess of $10,000.

15 48. 11. Plaintiff is informed and believes, and therefore alleges, that said

'" 16 invasion of p1aintifts privacy was intentional, malicious, and oppressive in that such invasion

17 constituted despicable conduct by the FTB and defendants entered into with a wilful and

18 conscious disregard of the rights of plaintiff. Plaintiff is therefore entitled to an award of

19 puntive or exemplar damages in an amount sufficient to satisfy the puroses for which such

20 damages are awarded.

21 Claim for Attornevs' Fees as SDecial Dama!!es Pursuant to NRCP 9 (!!)

22 49. Plaintiff was drawn into the FTB's audit without choice and as an innocent DarV.

23 As such. Dlaintiffhad everv riwt to eXDect that the FTB's demand for an audit would be

24 orocessed in !!ood faith. accordin!! to the law and the facts. Instead. he was subiected to. and

25 continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

26 Dlaintiffunder abuse and betrava1 of the FTB's lawful taxin!! Dowers. The FTB's fraudulent and

27 oDoressive scheme includes the intimidatin!! imDosition of enormous. indefensible "fraud

28
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1 Denaltv" assessments desiimed to force Dlaintiffto vield to a maior comOfomise or suffer

2 sÜmificant financial and reDutational destrction. The threatened (and consummated) tortious

3 actions included the outraiieouslv intrusive invasion of his Drivacv. as aforesaid. and the

4 Dublicitv ofDrivate facts that were eXDresslv extracted from Dlaintiffunder false Dromises of

5 strict confidentialitv. Plaintiff reDeatedlv relied on these Dromises to his extreme and Dermanent

6 detriment.

7 50. Plaintiff was forced to disclose his Drivate documents and information with the

8 FTB under the duress of the FTB's unQuestioned Dowers. but did so with the eXDectancv ofa

9 forthriiht. lawful audit. Instead. Dlaintiffbecame the intended victim ofthe FTB. thus forcinii

10 D1aintiffto either: (1) succumb to tortious acts that would unlawfully deDrive him Dermanentlv

11 of his hard-eared Dersonal DroDertv and riiiht not to have his Drivacv invaded bv the Dublication

of his confidentiaL Drivate facts as aforesaid: or (2) fiiiht the FTB throuiih the onlv means

13 available. to wit: the emDlovrent of teams of1eiial and Drofessional eXDerts to viiiorouslv

14 defend himself in the audits and the continuinii California tax Ofoceediniis.

15 51. It was hiiilv foreseeable to the FTB that. absent the success of its scheme to

16 un1awfullv deDrive Dlaintiff of his DroDertv throuiih such acts of intimidation as the destrction

17 of his Drivacv and the imDosition ofhuiie "fraud" Denalties. as aforesaid.D1aintiffs onlv

18 alternative was to viiiorous1v defend himself in the audits and thecontinuinii California tax

19 Droceediniis. This reQuired the emDlovrent of a team of attornevs and other eXDerts. The

20 resultinii attornevs' fees and other orofessional fees which Dlaintiffhas incurred. and continues

21 to incur. were Droximatelv and directlv caused and necessitated bv the FTB's course of tortious 

22. behavior.

23 52. Plaintiffs incurence of attornevs' fees and other orofessiona1 fees are hiiihlv

24 foreseeable damaiies resultinii directlv from the FTB's tortious conduct aiiainst D1aintiffin

25 Dursuit of unlawful obiectives. Plaintiffs alternatives were to do nothinii and be vanQuished bv

26 the overwhelminii Dower and resources of a tenacious and COrrDt FTB. or viiiorouslv defend

27 himself in the audits and the continuinii California tax Droceediniis. Plaintiff therefore claims.

28
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1

2

3

4

5

6

7

8

9

10
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13
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16
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18
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24

25

26

27

28

as soecia1 damaiæs. his attornevs' fees in an amount in excess of $10.000.00. thetotal amount

thereof to be moved accordim! to the evidence at triaL.

FOURTH CAUSE OF ACTION

(For Invasion of Privacy- Casting Plaintiff in a

False Light)

53. #:P1aintiffrealleges and incorporates herein by reference each and every

allegation contained in paragraphs 1 through 27,29 through 31,34 through 37, and 41 and

4i& above, as if set forth herein verbatim.

54. 46. By conducting interviews and interrogations of Nevada residents and

by issuing unauthorized "Demands to Furish Information" as par oftheir investigation in

Nevada ofp1aintifts residency, the FTB and defendants invaded plaintifts right to privacy by

stating or insinuating to said Nevada residents that plaintiff was under investigation in

Californa, thereby falsely portaying plaintiff as having engaged in illegal and immoral

conduct, and decidedly casting p1aintifts character in a false light.

55. 17. The FTB and defendants' conduct in publicizing its investigation of

plaintiff cast plaintiff in a false light in the public eye, thereby adversely compromising the

attitude of those who know or would, in reasonable likelihood, come to know Gil Hyatt because

of the natue and scope of his work. Such publicity of the investigation was offensive and

objectionable to plaintiff and was cared out for other than honorable, lawful, or reasonable

puroses. Said conduct by the FTB and the defendants was calculated to har, vex, anoy and

intimidate plaintiff, and was not only offensive and embarassing to plaintiff, but would have

been equally so to any reasonable person of ordinar sensibilities similarly situated, as the

conduct could only serve to damage plaintifts reputation.

56. 48. As a direct, proximate, and foreseeable result ofthe FTB and

defendants' aforementioned invasion ofplaintifts privacy, plaintiff has suffered actual and

consequential damages in a total amount in excess of $10,000.
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1 57. 49. Plaintiff is informed and believes, and therefore alleges, that said

2 invasion of plaintiff's privacy was intentional, malicious, and oppressive in that such invasion of

3 privacy was despicable conduct by the FTB and defendants, entered into with a wilful and

4 conscious disregard of the rights of plaintiff. Plaintiffis therefore entitled to an award of
i

5 exemplar or puntive damages in an amount sufficient to satisfy the purposes for which such

6 damages are awarded.

7 Claim for Attornevs' Fees as SDecial DamaileS Pursuant to NRCP 9 (Q:)

8

9

10

11

12

13

14

15

16

17

18

19

20

Plaintiff was drawn into the FTB's audit without choice and as an innocent58.

DarV. As such. Dlaintiffhad everv riQ:ht to eXDect that the FTB's demand for an audit would be

Drocessed in Q:ood faith. accordinQ: to the law and the facts. Instead. he was subiected to. and

continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

Dlaintiffunder abuse and betraval of the FTB's lawful taxinQ: Dowers. The FTB's fraudulent and

oDoressive scheme includes the intimidatinQ: imDosition of enormous. indefensible "fraud

Denaltv" assessments desiimed to force Dlaintiffto vield to a maior comDromise or suffer

siimificant financial and reDutational destrction. The threatened (and consummated) tortious

actions included the outraQ:eouslv intrusive invasion of his Drivacv. as aforesaid. and the

Dublicitv ofDrivate facts that were exoresslv extracted from Dlaintiffunder false Dromises of

strict confidentialitv. Plaintiff reDeatedlv relied on these Dromises to his extreme and Dermanent

detrment.

59. Plaintiff was forced to disclose his Drivate documents and information with the

21 FTB under the duress of the FTB's unauestioned Dowers. but did so with the eXDectancv of a

22 forthrQ:ht. lawful audit. Instead. Dlaintiffbecame the intended victim of the FTB. thus forcinQ:

23 Dlaintiffto either: (1) succumb to tortious acts that would unlawfullv deDrive him Dermanentlv

24 of his hard-eared Dersonal oroDertv and riimt not to have his Drivacv invaded bv the Dublication

25 of his confidentiaL Drivate facts as aforesaid: or (2) fiimt the FTB throuim the onlv means

26 available. to wit: the emDlovrent of teams ofleQ:al and Drofessional eXDerts to viQ:orouslv

27 defend himself in the audits and the continuinQ: California tax oroceedinQ:s.

28
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1 60. It was hicl1v foreseeable to the FTB that. absent the success of its scheme to

2 un1awfullv deDrive Dlaintiff of his DroDertv through such acts of intimidation as the destruction

3 of his Drivacv and the imDosition of huge "fraud" Dena1ties. as aforesaid. D1aintiff's onlv

4 alternative was to vigorouslv defend himself in the audits and the continuing California tax

5 moceedings. This reauired the emD10vrent of a team of attornevs and other eXDerts. The

6 resulting attornevs' fees and other mofessional fees which Dlaintiffhas incured. and continues

7 to incur. were moximatelv and directlv caused and necessitated bv the FTB's course oftortious

8 behavior.

9 61. Plaintiff's incurence of attornevs' fees and other Drofessional fees are high1v

10 foreseeable damages resulting directlv from the FTB's tortious conduct against Dlaintiffin

11 Dursuit of unlawful obiectives. Plaintiff's alternatives were to do nothing and be vanauished bv

12 the overwhelming Dower and resources of a tenacious and COITDt FTB. or vigorous1v defend

13 himself in the audits and the continuing California tax Droceedings. Plaintiff therefore claims.

14 as sDecial damages. his attornevs' fees in an amount in excess of$10.000.00. the total amount

thereofto be moved according to the evidence at tral.

16

17

18

19

20

21

22

23

24

25

26

27

28

FIFTH CAUSE OF ACTION

(For the Tort of Outrage)

62. 50. Plaintiff realleges and incorporates herein by reference each and

every allegation contained in paragraphs 1 through 27,29 tl1ough 31,34 tl1ough 37,41 and 42,

and 46 and 47 ,a above, as if set forth herein verbatim.

63. 51. The clandestine and reprehensible maner in which the FTB and

defendants cared out their investigation in Nevada of plaintiff's Nevada residency under the

cloak of authority from the State of Californa, but without permission from the State of Nevada,

and the FTB and defendants' apparentclear intent to continue to investigate and assess plaintiff

staggeringly high Californa state income taxes, interest, and penalties for the entire year of

1992 - and possibly continuing into futue years - despite the FTB's own finding that

plaintiff was a Nevada resident at least as of April of 1992, was, and continues to be, extreme,
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1 oppressive and outrageous conduct. The FTB has, in every sense, sought to hold plaintiff

2 hostage in Californa, disdaining and abandoning all reason in its reprehensible, all-out effort to

3 extort signficant amounts of plaintiff's income without a basis in law or fact. Plaintiff is

4 informed and believes, and therefore alleges, that the FTB and defendants cared out their

5 investigation in Nevada for the ostensible purose of seeking trth concernng his place of

6 residency, but the tre purose of which was. and continue to be. to so harass, anoy, embarass,

7 and intimidate plaintiff, and to cause him such severe emotional distress and worr as to coerce

8 him into paying signficant sums to the FTB irrespective of his demonstrably bona fide

9 residence in Nevada throughout the disputed periods. As a result of such extremely outrageous

10 and oppressive conduct on the par ofthe FTB and defendants, plaintiff has indeed suffered fear,

11 gref, humiliation, embarassment, anger, and a strong sense of outrage that any honest and

12 reasonably sensitive person would feel if subjected to equivalent unelenting, outrageous

13 personal threats and insults by such powerful and determined adversaries.

14 64. 52. As a direct, proximate, and foreseeable result of the FTB and

15 defendants' aforementioned extreme, unelenting, and outrageous conduct, p1aintiffhas suffered

16 actual and consequential damages in a total amount in excess of$10,000.

17 65. 53. Plaintiff is informed and believes, and therefore alleges, that said

18 extreme, unelenting, and outrageous conduct was intentional, malicious, and oppressive in that

19 it was despicable conduct by the FTB and defendants, entered into with a wilful and conscious

20 disregard of plaintiff's rights. Plaintiff is therefore entitled to an award of exemplar or puntive

21 damages in an amount sufficient to satisfy the puroses for which such damages are awarded.

22 Claim for Attornevs' Fees as Soecia1 DamaQes Pursuant to NRCP 9 (Q)

23 66. Plaintiff was drawn into the FTB's audit without choice and as an innocent oarv.

24 As such. olaintiffhad everv riclt to exoect that the FTB's demand for an audit would be

25 orocessed in Qood faith. accordinQ to the law and the facts. Instead. he was subiected to. and

26 continues to be subiected to. a determined and malicious bad-faith attemot to extort monev from

27 olaintiffunder abuse and betrava1 ofthe FTB's lawful taxinQ oowers. The FTB's fraudulent and

28
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1 oDoressive scheme includes the intimidatinl! imDosition of enormous. indefensible "fraud

2 Denaltv" assessments desÜmed to force D1aintiffto vield to a maior comDromise or suffer

3 siimificant financial and reDutational destrction. The threatened (and consummated) tortious

4 actions included the outral!eouslv intrsive invasion of his Drivacv. as aforesaid. and the

5 Dublicitv ofDrivate facts that were eXDresslv extracted from D1aintiffunder false oromises of

6 strct confidentia1itv. Plaintiff reDeatedlv relied on these oromises to his extreme and Dermanent

7 detriment.

8 67. Plaintiff was forced to disclose his Drivate documents and information with the

9 FTB under the duress of the FTB's unQuestioned Dowers. but did so with the eXDectancv of a

10 forthrl!ht. lawful audit. Instead. D1aintiffbecame the intended victim of the FTB. thus forcinl!

11 Dlaintiffto either: (1) succumb to tortious acts that would unlawfullv deDrive him Dermanentlv

12 of his hard-eared Dersonal oroDertv and ril!ht not to have his Drivacv invaded bv the Dublication

13 of his confidentiaL. Drivate facts as aforesaid: or (2) fil!ht the FTB throul!h the onlv means

14 available. to wit: the emDlovrent of teams oflel!al and orofessional eXDerts to vil!orouslv

15 defend himself in the audits and the continuinl! California tax oroceedinl!s.

16 68. It was hil!lv foreseeable to the FTB that. absent the success of its scheme to

17 unlawfullv deDrive Dlaintiff of his oroDertv throul!h such acts of intimidation as the destrction

18 of his Drivacv and the imDosition ofhul!e "fraud" Denalties. as aforesaid. Dlaintif:ls onlv

19 alternative was to vil!orouslv defend himself in the audits and the continuinl! California tax

20 oroceedinl!s. This reQuired the emDlovrent of a team of attornevs and other eXDerts. The

21 resultinl! attornevs' fees and other Drofessional fees which D1aintiffhas incurred. and continues

22 to incur. were Droximatelv and directlv caused and necessitated bv the FTB's course oftortious

23 behavior.

24 69. P1aintif:ls incurence of attornevs' fees and other Drofessiona1 fees are hil!hlv

25 foreseeable damal!es resultinl! directlv from the FTB's tortious conduct al!ainst D1aintiffin

26 Dursuit of unlawful obiectives. P1aintif:ls alternatives were to do nothinl! and be vanQuished bv

27 the overwhelminl! Dower and resources of a tenacious and COllDt FTB. or vil!orouslv defend

28 himself in the audits and the continuinl! Californa tax Droceedinl!s. Plaintiff therefore claims.
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1 as soecial damal!es. his attornevs' fees in an amount in excess of$10.000.00. the total amount

2 thereof to be moved accordinl! to the evidence at tral.

3 SIXTH CAUSE OF ACTION
4 (For Abuse of Process)

5 70. 54. Plaintiff realleges and incorporates herein by reference each and

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

every allegation contained in paragraphs 1 through 27, 29 thmugh 31, 34 through 37, 41 and 42,

46 an 47, and 51 and 53,~ above, as if set forth herein verbatim.

71. 55. Despite p1aintifts ongoing effort, both personally and through his

professional representatives, to reasonably provide the FTB with every form of information it

requested in order to convince the FTB that plaintiff has been a bona fide resident ofthe State of

Nevada since September 26, 1991, the FTB has wilfully sought to extort vast sums of money

from plaintiffthrough administrative proceedings unelated to the legitimate taxing puroses for

which the FTB is empowered to act as an agency of the governent of the State of Californa;

said administrative proceedings have been lawlessly and abusively directed into the State of

Nevada through means of administrative "quasi-subpoenas" that have been unlawfully utilized

in the attempt to extort money from plaintiff as aforesaid.

72. 56. The FTB, without authorization from any Nevada cour or

governental agency, directed facially authoritative "DEMA(SJ TO FURSH

INORMTION," also referred to herein by plaintiff as "quasi-subpoenas," to varous Nevada

residents, professionals and businesses, requiring specific information about plaintiff. The

21 , aforesaid "Demands" constituted an actionable abuse of process with respect to plaintiff for the

22

23

24

25

26

27

28

following reasons:

(a) Despite the fact that each such "Demand" was without force oflaw, they

were specifically represented to be "Authorized by Californa Revenue & Taxation Code

Section 19504 (formerly 19254 (a) and 26423 (a)(J)," sent out by the State of Californa,

Franchise Tax Board on behalf of "The People of the State of Californa" to each specific

recipient, and were prominently identified as relating to "In the Matter of Gilbert P. Hyatt;"
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1 Plaintiff was also identified by his social securty number, and in certain instances by his actual

2 home address in violation of express promises of confidentiality by the FTB; although the

3 aforesaid "Derrands" were not directed to plaintiff, the perversion of administrative process

4 which they represented was motivated by the intent to make plaintiff both the target and the

5 victim of the ilicit documents;

6 (b) Each such "Demand" was unlawfully used in order to fuher the effort to

7 extort monies from plaintiff that could not be lawfully and constitutionally assessed and

8 collected because plaintiff was a bona fide resident of Nevada throughout the periods of time

9 the FTB has sought to collect taxes from him, and plaintiff has not generated any Californa

10 income durng any of the pertinent time periods;

11 (c) Each such "Demand" was submitted to Nevada residents, professionals and

12 businesses for the ulterior purose of coercing plaintiff into paying extortionate sums of money

13 to the PTB without factual or constitutional justification, and without the intent or prospect of

14 resolving any legal dispute; indeed, as noted above, many ofthe "Demands" were used as

15 vehicles for publicly violating express promises of confidentiality by the FTB, thus adding to

16 the pressure and aniety felt by plaintiff as intended by the PTB in fuherance of its unlawful

17 scheme;

18 (d) Although the FTB was allegedly investigating plaintiff for the audit years

19 1991 and 1992, such audits were and are a "sham" asserted for the puroses of attempting to

20 extort non-owed monies from plaintiff, as demonstrated by the fact that several of the

21 "Demands" indicated that they were issued to secure information (about plaintiff) "for

22 investigation, audit or collection puroses pertaining to the above-named taxpayer for the years

23 indicated," and then proceeded to demand information pertaining to the years 1993, 1994, and

24 1995 "to present;"

25 (e) Sheila Cox, a tax auditor for the FTB who has invested hundreds of hours in

26 attempting to gain unlawful access to p1aintifts wallet through means of extortion, was the

27 "Authorized Representative" who issued these abusive, deceptive and outrageous "Demands;"

28 and each of the "Demands" or quasi-subpoenas constituted legal or administrative process
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1 targeting plaintiffthat was not proper in the regular conduct ofthe FTB's administrative

2 proceedings against plaintiff;

3 (f) That each "Demand" was selectively, deliberately and calculatingly issued to

4 Nevada recipients who Sheila Cox and the FTB thought would most likely respond to the

5 authoritative natue and language of the documents, as opposed to coureous letters of inquiry

6 that tax auditors and the FTB sent to certain governental agencies and officials who were

7 viewed as potential sources of criticism or trouble if confronted with the deceptive attempt to

8 exact sensitive information from them through means of facially coercive documents purorting

9 to have extraterrtorial effect based upon the authority of Californa law;

10 (g) In conjunction with and in addition to the issuance ofthe aforesaid

11 "Demands," and the personal, investigative forays into Nevada by FTB agents, as detailed

12 above, a representative ofthe FTB, Ana Jovanovich, stated to plaintifts tax counsel, Eugene

13 Cowan, Esq., that at this "stage" of the proceedings, these types of disputes involving wealthy

14 or well-known taxpayers over their contested assessments almost always settle because these

15 taxpayers do not want to risk having their personal financial information being made public,

16 thus the "suggestion" by Ms. Jovanovich concernng settlement was made with the implied

17 threat that the FTB would release highly confidential financial information concernng plaintiff

18 ifhe refused to settle, another deceptive and improper abuse ofthe proceedings instigated by the

19 FTB to coerce settlement by plaintiff;

20 (h) In conjunction with and in addition to the issuance of the aforesaid

21 "Demands" and the other improper methods of exerting coercive pressure on plaintiff to pay the

22 FTB money which it has sought to secure by extortion, and without justification in law or

23 equity, the FTB compounded its abuse of its administrative powers by assessing plaintiff huge

24 penalties based on patently false and frvolous accusations, including but not limited to, the

25 concealment of assets to avoid taxes, plus the outrageous contention that plaintiff was

26 fraudulently claiming Nevada residency;

27 (i) The FTB and Sheila Cox knew that they had no authority to issue

28 "DEMAN(SJ TO FURSH INORMTION" to any Nevada resident, business or entity,
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1 and that it was a gross abuse of Section 19504 ofthe Californa Revenue and Taxation Code,

2 under which the aforesaid "Demands" were purortedly authorized; that the aforesaid section of

3 the Californa Revenue and Taxation Code contains no provision that remotely purorts to

4 empower or authorize the FTB to issue such facially coercive documents to residents and

5 citizens of Nevada in Nevada; and despite knowing that it was highly improper and unlawful to

6 attempt to deceive Nevada citizens and businesses into believing that they were under a

7 compulsion to respond to the "Demands" under pain of some type of puntive consequences,

8 Sheila Cox and the FTB nevertheless deliberately and calculatingly abused the process

9 authorized by the aforesaid section of the California Revenue and Taxation Code in order to

10 promote their attempts to extort money from plaintiff;

11 G) From the outset, the determination by Sheila Cox and the FTB to utilize the

12 "DEMA(S) TO FURSH INORMTION" in Nevada, constituted a deliberate, unlawful,

13 and despicable decision to embark on a course of concealment in the effort to produce material,

14 information, pressure and sources of distortion that would culminate in a combination of

15 sufficient strength and adversity to force plaintiffto yield to the FTB's extortionate demands for

16 money; and the course of concealment consisted of concealing from plaintiff the fact that the

17 aforesaid "Demands" were being sent to Nevada residents, professional persons and businesses,

18 and in hiding from the recipients of the "Demands" the fact that despite their stated support in

19 Californa law, the documents had no such support and were deceitful and bogus documents;

20 and

21 (k) The FTB fuher abused its legal, administrative process by issuing the bogus

22 quasi-subpoenas to Nevada residents, professionals, and businesses without providing plaintiff

23 with notice of such discovery as required by the due process clause of Aricle 1, Section 8 of the

24 Nevada Constitution and the applicable Nevada Rules of Civil Procedure.

25 73. 57. As a direct, proximate and foreseeable result ofthe FTB and

26 defendants' intentional and malicious abuse ofthe administrative processes, which the FTB

27 initiated and unelentingly pursued against plaintiff, as aforesaid, plaintiff has suffered actual

28
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1 and consequential damages, including but not limited to fear, aniety, mental and emotional

2 distress in an amount in excess of$10,000.

3 74. 58. Plaintiffis informed and reasonably believes, and therefore alleges,

4 that said abuse of the administrative processes initiated and pursued against plaintiff was wilful,

5 intentional, malicious and oppressive in that it represented a deliberate effort to unlawfully

6 extort substantial sums of money from plaintiff that could not be remotely justified by any

7 honorable effort within the puriew of the powers conferred upon the FTB by the State of

8 California relating to all aspects oftaxation, including the powers of investigation, assessment

9 and collection. Plaintiff is therefore entitled to an award of exemplary or puntive damages in

10 an amount sufficient to satisfy the puroses for which such damages are awarded.

11 Claim for Attornevs' Fees as SDecial Damal!es Pursuant to NRCP 9 (l!)

12 75. Plaintiff was drawn into the FTB's audit without choice and as an innocent DarV.

13 As such. D1aintiffhad everv ril!ht to eXDect that the FTB's demand for an audit would be

14 Drocessed in l!ood faith. accordinl! to the law and the facts. Instead. he was subiected to. and

15 continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

16 Dlaintiffunder abuse and betraval oftheFTB's lawful taxinl! Dowers. The FTB's fraudulent and

17 oDoressive scheme includes the intimidatinl! imDosition of enormous. indefensible "fraud

18 Denaltv" assessments desiiied to force Dlaintiffto vield to a maim comoromise or suffer

19 siiiificant financial and reDutational destrction. The threatened (and consummated) tortious

20 actions included the outral!eouslv intrusive invasion of his Drivacv. as aforesaid. and the

21 Dublicitv ofDrivate facts that were eXDresslv extracted from Dlaintiffunder false Dromises of

22 strct confidentia1itv. Plaintiff reDeatedlv relied on these oromises to his extreme and Dermanent

23 detrment.

24 76. Plaintiff was forced to disclose his Drivate documents and information with the

25 FTB under the duress of the FTB's unauestioned Dowers. but did so with the eXDectancv of a

26 forthrl!ht. lawful audit. Instead. Dlaintiffbecame the intended victim of the FTB. thus forcinl!

27 D1aintiffto either: (1) succumb to tortious acts that would unlawfullv deDrive him Dermanentlv

28
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1 of his hard-eared oersonal orooertv and riclt not to have his orivacv invaded bv the oublication

2 of his confidentiaL orivate facts as aforesaid: or (2) fil2ht the FTB throucl the onlv means

3 available. to wit: the emo10vrent of teams oflel2al and orofessional exoerts to vil2orouslv

4 defend himself in the audits and the continuinl2 California tax oroceedinl2s.

5 77. It was hicllv foreseeable to the FTB that. absent the success of its scheme to

6 unlawfullv deorive olaintiff of his orooertv throul2h such acts of intimidation as the destruction

7 of his orivacv and the imoosition ofhul2e "fraud" oenalties. as aforesaid. olaintiff's onlv

8 alternative was to vil2orouslv defend himself in the audits and the continuinl2 California tax

9 oroceedinl2s. This reauired the emolovrent of a team of attornevs and other exoerts. The

10 resultinl2 attornevs' fees and other orofessional fees which olaintiffhas incured. and continues

11 to incur. were oroximatelv and directlv caused and necessitated bv the FTB's course oftortious

12 behavior.

13 78. Plaintiff's incurence of attornevs' fees and other orofessional fees are hil2hlv

14 foreseeable damaæs resultinl2 directlv from the FTB's tortious conduct al2ainst olaintiffin

15 oursuit of unlawful obiectives. Plaintiff's alternatives were to do nothinl2 and be vanauished bv

16 the overwhelminl2 Dower and resources of a tenacious and corrot FTB. or vil2orouslv defend

17 himself in the audits and the continuinl2California tax oroceedinl2s. Plaintifftherefore claims.

18 as soecia1 damaæs. his attornevs' fees in an amount in excess of $10.000.00. the total amount

19 thereof to be oroved accordinl2 to the evidence at triaL.

20 SEVENTH CAUSE OF ACTION21 (For Fraud)
22

79. 59. Plaintiffrea11eges and incorporates herein by reference each and

23

24

25

26

27

28

every allegation contained in paragraphs 1 through 27,29 through 31,34 through 37, 11 and 42,

46 and 47, 51 and 53,54 through 56, including subparagraphs (a) through (k) of the latter

paragraph,~ above, as if set forth herein verbatim.

80. 60. Plaintiff, who prior to September 26, 1991 had been a long-standing

resident and taxpayer of the State of Californa, placed trst and confidence in the bona fides of

30 DeltaView comparson offi1e://M:/HY ATTPDF/Pleadings/Second Amended

Complaint/02-20-06 First amended Complaint.doc and file://M:/H ATTPDF/Pleadings/Second
Amended Complaint/032406 v12 PCB second amended complaint PCB.DOC. Performed on

AA002946



1 the FTB as the taxing authority of the State of Californa when the FTB first contacted him on

2 or about June 1993 regarding the 1991 audit of his Californa tax obligation; by the time of this

3 first contact, plaintiff had become a recognized and prominent force in the computer electronics

4 industr, and he was vitally interested in maintaining both his personal and business securty, as

5 well as the integrty of his reputation as a highly successful inventor and owner and licensor of

6 signficantly valuable patents.

7 81. 61. Durng the course of seeking information and documents relating to

8 the 1991 "audit," and repeatedly thereafter, the FTB absolutely promised to (i) conduct an

9 unbiased. ¡mod faith audit and (ii) maintain in the strctest of confidence, varous aspects of

10 plaintiff's circumstances, including, but not limited to, his personal home address and his

11 business and financial transactions and status; and plaintiff's professional representatives took

12 special measures to maintain the confidentiality of plaintiff's affairs, including and especially

13 obtaining solemn commitments from PTB agents to maintain in the strctest of confidence

14 (assured by supposedly secure arangements) all of plaintiff's confidential information and

15 documents; and the said confidential information and documents were given to the FTB in

16 retu for its solemn guarantees and assurances of confidentiality, as aforesaid. therebv creatinii

17 a confidential relationshio in which the FTB was reauired not to disclose Hvatt's hiiihlv

18 oersonal and confidential information.

19 82. 62. Despite the aforesaid assurances and representations of (i an

20 unbiased. iiood faith audit and (ii confidentiality by the FTB, said assurances and

21 representations were false, and the FTB knew they were false or believed they were false, or

22 were without a sufficient basis for makng said assurances.and representations. Even as the

23 FTBand its agents were continuing to provide assurances of confidentiality to plaintiff and his

24 professional representatives, and without notice to either, Sheila Cox and the FTB were in the

25 process of sending the bogus "DEMAND(S) TO FURSH INORMTION" to the utility

26 companes in Las Vegas which demonstrated that the aforesaid assurances and representations

27 were false, as the FTB revealed plaintiff's personal home address in Las Vegas, thus makng

28 this highly sensitive and confidential information essentially available to the world through
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1 access to the databases maintained by the utility companes. Specific representative indices of

2 the FTB's fraud include:

3 (a) In a letter by Eugene Cowan, Esq., a tax attorney representing plaintiff, dated

4 November 1, 1993 and addressed to and received by Mr. Marc Shayer of the FTB, Mr. Cowan

5 indicated that he was enclosing a copy of plaintiff's escrow instrctions concernng the purchase

6 of his Las Vegas residence, and that "(p)er our discussion, the address of the Las Vegas home

7 has been deleted." Mr. Cowan ended his letter with the following sentence: "As we discussed,

8 the enclosed materials are highly confidential and we do appreciate your utmost care in

9 maintaining their confidentiality." This letter is contained within the files of the FTB, and the

10 FTB noted in its chronologica11ist of items, the receipt of the aforesaid escrow instrctions with

11 "Address deleted;"

12 (b) In the FTB's records concernng its Residency Audit 1991 of Gilbert P.

13 Hyatt, the following pertinent excerpts of notations exist:

14 (Ii) 2/17/95 - "(Eugene Cowan) wants us to make as few copies as possible,

15 as he is concerned for the privacy of the taxpayer. I (the FTB agent) explained that we wil need

16 copies, as the cases often take a long time to complete and that cases which go to protest can

17 take several years to reso1ve(;)"

18 (ii) 2/21/95 - "LETTER FROM REPRESENTATIVE MIK KERN Earlier

19 document request was transferred to Eugene Cowan due to the sensitive and confdential natue

20 of documentation(;)"

21 (iii) 2/23/95 - "Meeting (between Sheila Cox and) . . . Eugene Cowan. . . Mr.

22 Cowan stressed that the taxpayer is very worred about his privacy and does not wish to give us

23 copies of anything. I (Sheila Cox) discussed with him our Securty and Disclosure policy. He

24 said that the taxpayer is fearful of kidnapping." (sic) This latter reference to "kidnaping" is a

25 fabrication by Sheila Cox in an apparent effort to downplay in the FTB's records, the

26 importance of plaintiff's privacy concerns as those of an eccentrc or paranoid; in reality, the

27 FTB, Sheila Cox and other FTB agents knew that plaintiff had genuine cause for being

28 concerned about industrial espionage and other risks associated with the magntude of plaintiff's
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1 position in the computer electronics industr;

2 (iv) On Februar 28, 1995, Eugene Cowan, Esq. sent a letter to Sheila Cox of

3 the FTB enclosing copies of varous documents. He then stated: "As previously discussed with

4 you and other Franchise Tax Board auditors, all correspondence and materials fushed to the

5 Franchise Tax Board by the taxpayer are highly confidentiaL. It is our understanding that you

6 wil retain these materials in locked facilities with limited access(;)" and

7 (v) 8/31/95 - In a letter sent to Eugene Cowan, Esq. by Sheila Cox on

8 8/31/95 regarding the 1991 audit, Cox stated: "The FTB acknowledges that the taxpayer is a

9 private person who puts a signficant effort into protecting his privacy(;J"

10 (c) Despite the meeting Sheila Cox had with Mr. Cowan on Februar 23, 1995,

11 and Mr. Cowan's expression of plaintiff's concern for his privacy, and the explanation by Cox

12 of the FTB's strngent Securty and Disclosure policy (the violation of which may subject the

13 offending FTB employee to criminal sanctions or termination); and despite Mr. Cowan's letter

14 to Sheila Cox of February 28, 1995, discussing the highly confidential nature of "all

15 correspondence and materials fushed to the Franchise Tax Board" and his and plaintiff's

16 "understanding that you wil retain these materials in locked facilities with limited access"

17 (thereby again underscoring the understanding that all information and documents provided to

18 the FTB would be confidential, including plaintiff's personal residence address), Sheila Cox

19 sent a "DEMA TO FURSH INORMTION" to the Las Vegas utility companes

20 including Southwest Gas Corp., Silver State Disposal Service and Las Vegas V alley Water

21 District, providing each such company with the plaintiff's personal home address, thereby

22 demonstrating disdain for plaintiff, his privacy concerns and the FTB's assurances of

23 confidentiality.

24 83. 63. Plaintiff fuher alleges that from the very beginnng of the FTB's

25 notification to plaintiff and his professional representatives of its intention to audit his 1991

26 Californa taxes, express and implied assurances and representations were made to plaintiff

27 through his representatives, that the audit was to be an objective. unbiased. and ¡mod faith

28 inquiry into the status of his 1991 tax obligation; and that upon information and belief, based on
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o
V)

1 the FTB's subsequent actions, the aforesaid representations were untre, as the FTB and certain

2 of its agents were determined to share in the highly successful produce of plaintiff's painstakng

3 labor through means of trth-defying extortion. Indications of this aspect of the fraud

4 perpetrated by the FTB include:

5 (a) Despite plaintiff's delivery of copies of documentar evidence of the sale of

6 his Californa residence on October 1, 1991 to his business associate and confidant, Grace Jeng,

7 to the FTB, the FTB has contended that the aforementioned sale was a sham, and therefore

8 evidence of plaintiff's continued Californa residency and his attempt to evade Californa

9 income tax by fraud;

10 (b) Plaintiff supplied evidence to the FTB that he declared his sale, and income

11 and interest derived from the sale of his LaP alma, Californa home on his 1991 income tax

12 retu, factors that were ignored by the FTB as it concluded that since the grant deed on the

13 home was not recorded until June, 1993, the sale was a sham, as aforesaid, and a major basis for

14 assessing fraud penalties against plaintiff as a means of building the pressure for extortion;

15 (c) Plaintiff, aware of his own whereabouts and domicile, alleges that the FTB

16 has no credible evidence, and can indeed provide none, that would indicate that plaintiff

17 continued to own or occupy his former home in La Palma, Californa which he sold to his

18 business associate and confidant, Grace Jeng on October 1, 1991;

19 (d) After declarng plaintiff's sale of his Californa home on October 1, 1991 a

20 "sham," the FTB later declined to compare the much less expensive Californa home with the

21 home plaintiff purchased in Las Vegas, Nevada (a strong indication favoring Nevada residency)

22 stating that: "Statistics (size, cost, etc.) comparng the taxpayer's La Palma home to his Las

23 Vegas home will not be weighed in the determination (ofresidencyJ, as the taxpayer sold the La

24 Palma house on 10/1/91 before he purchased the house in Las Vegas durng April of 1992."

25 (Emphasis added.); and

26 ( e) The FTB' s gamesmanship, ilustrated in par, above, constituted an ongoing

27 misrepresentation of a bona fide audit of plaintiff's 1991 tax year, a factor compounded

28 egregiously by the qu:;si-'subpoenas sent to Nevada residents, professionals and businesses
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1 without prior notice to plaintiff, and concernng which a number of such offcial documents

2 indicated that plaintiff was being investigated from Januar 1995 to the present, all with the

3 intent of defrauding plaintiff into believing that he would owe an enormous tax obligation to the

4 State of California.

5 84. 64. The FTB and its agents intended to induce plaintiff and his

6 professional representatives to act in reliance on the aforesaid false assurances and

7 representations in order to acquire highly sensitive and confidential information from plaintiff

8 and his professional representatives, and place plaintiff in a position where he would be

9 vulnerable to the FTB's plans to extort large sums of money from him. The FTB was keenly

10 aware of the importance plaintiff assigned to his privacy because of the danger of industral

11 espionage and other hazards involving the extreme need for securty in plaintiff's work and

12 place of residence. The FTB also knew that it would not be able to obtain (at least without the

13 uncertain prospects of judicial intervention) the desired information and documents with which

14 to develop colorable, ostensible tax assessments and penalties against plaintiff, without

15 providing plaintiff and his professional representatives with solemn commtments of secure

16 confidentiality.

17 85. 65. Plaintiff, reasonably relying on the truthfulness of the aforesaid

18 assurances and representations by the FTB and its agents, and having no reason to believe that

19 an agency of the State of Californa would misrepresent its commitments and assurances, did

20 agree both personally and through his authorized professional representatives to cooperate with

21 the FTB and provide it with his highly sensitive and confidential information and documents; in

22 fact, plaintiff relied on the false representations and assurances of the FTB and its agents to his

23 extreme detrment.

24 86. 66. Plaintiff's reasonable reliance on the misrepresentations ofthe FTB

25 and its agents, as aforesaid, resulted in great damage to plaintiff, including damage of an extent

26 and natue to be revealed only to the Cour in camera, plus actual and consequential damages,

27 including but not limited to fear, aniety, mental and emotional distress, in a total amount in

28 excess of$10,000.
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1 87. 67. The aforesaid misrepresentations by the FTB and its agents were

2 fraudulent, oppressive and malicious. Plaintiff is therefore entitled to an award of exemplar or

3 puntive damages in an amount sufficient to satisfy the puroses for which such damages are

4 awarded.

Claim for Attornevs' Fees as SDecial Dama!:s Pursuant to NRCP 9 (g)

88. Plaintiff was drawn into the FTB's audit without choice and as an innocent DarV.

As such. Dlaintiffhad everv right to eXDect that the FTB's demand for an audit would be

orocessed in good faith. according to the law and the facts. Instead. he was subiected to. and

continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

Dlaintiffunder abuse and betraval of the FTB's lawful taxing Dowers. The FTB's fraudulent and

oDDressive scheme includes the intimidating imDosition of enormous. indefensible "fraud

Denaltv" assessments designed to force Dlaintiffto vield to a maiar comDromise or suffer

significant financial and reDutational destrction. The threatened (and consummated) tortious

actions included the outrageouslv intrusive invasion of his Drivacv. as aforesaid. and the

Dublicitv ofDrivate facts that were eXDresslv extracted from Dlaintiffunder false oromises of

strict confidentialitv. Plaintiff reDeatedlv relied on these oromises to his extreme and Dermanent

detrment.

89. Plaintiff was forced to disclose his Drivate documents and information with the

FTB under the duress of the FTB's unauestioned Dowers. but did so with the eXDectancv of a

forthrirt. lawful audit. Instead. Dlaintiffbecame the intended victim of the FTB. thus forcing

D1aintiffto either: (1) succumb to tortious acts that would unlawfullv deDrive him Dermanentlv

of his hard-earned Dersona1 DroDertv and riirt not to have his Drivacv invaded bv the Dublication

of his confidentiaL. Drivate facts as aforesaid: or (2) fiirt the FTB through the onlv means

available. to wit: the emDlovrent of teams of legal and Drofessiona1 eXDerts to vigorous1v

defend himself in the audits and the continuing Californa tax DlOceedings.

90. It was hiirlv foreseeable to the FTB that. absent the success of its scheme to

unlawfullv deDrive Dlaintiff of his oroDertv through such acts of intimidation as the destruction
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1 of his orivacv and the imoosition of huge "fraud" oenalties. as aforesaid. olaintiff's onlv

2 alternative was to vigorouslv defend himself in the audits and the continuing California tax

3 oroceedings. This reouired the emo10vrent of a team of attornevs and other exoerts. The

4 resulting attornevs' fees and other mofessional fees which olaintiffhas incurred. and continues

5 to incur. were oroximatelv and directlv caused and necessitated bv the FTB's course oftortious

6 behavior.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

91. Plaintiff's incurence of attornevs' fees and other mofessional fees are high1v

foreseeable damages resulting directlv from the FTB's tortious conduct against olaintiffin

oursuit of unlawful obiectives. Plaintiff's alternatives were to do nothing and be vanouished bv

the overwhelming Dower and resources of a tenacious and cOllot FTB. or vigorouslv defend

himself in the audits and the continuing California tax moceedings. Plaintifftherefore claims.

as soecial damages. his attornevs' fees in an amount in excess of$1O.000.00. the total amount

thereof to be moved according to the evidence at triaL.

EIGHTH CAUSE OF ACTION

(Far NegligeBt 1\lisrepreseBtatiaB)

(For Breach of Confidentialitv - Including Informational

Privacv)

92. 68. Plaintiffrealleges and incorporates herein by reference each and

every allegation contained in paragraphs 1 through 27,29 through 31,34 through 37,41 and 42,

16 and 47,51 and 53,51 through 56, including Glbparagraphs (a) thTough (k) of the latter

paragraph, and 60 thro1:gh 65, above, as if91. above. as thouii set forth herein verbatim.

69. The FTB, in providing plaintiff and his professional røpresentatiyes aSS1:ælces of

stret eonfidøniality with respect to the sensitive and highly confidential informatiOll and

documents it sought to obtain from plaintiff eoneernng, allegedly, its 1991 tax year audit of

plaintiff, as detailed abo'/e, owed a duty to plaintiff to inform him that the FTB, though its

agents, may not have been able to maintain, or othønvise would not maintain, the strct
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u~

1

2

3

4

5

6

7

8

9

10

11

12

eonfidentiality it had promised plaintiff in order to secure confidential information an

documentation from him.

70. Vlen the PTB r6'/ealed to publie sources and thid persons the highly sensitiT/e and

confidential information an doeumentation it had promised to retain ooder eonditions of strct

confidentiality, it breaehed its duty to plaintiff as described in paragraph 68, above.

71. The relationship between the PTB and plaintiff, was in ever sense one of business 

and trst, as plaintiffy;as required to employ professional tax attorneys and accountants in order

to deal with the PTB's demands, and the PTB's interest y;as in determining means and metods

whereby it could secure revenue from plaintiff. Although plaintiff was forced to deal with the

PTB as a matter oflaT,v, it was clear that the asserted purose for the mutual intercourse T,T;as a

determination as to whether plaintiff may have o',';ed additional taxes f'Ûr ea1endar year 1991 for

whieh he had enj oyed the benefits provided to him by the State of Californa. The negotiations
14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

that occured betv;een plaintiff, though his professional represenatives, and the PTB an its

agens, o';er terms under ,-vhich information and doeumentation would be made available to the

PTB ,-vere also par of what must assuredly be vie''ved as a business relationshp.

93. As reoresented in its own manuals and oolicies. to obtain voluntar comoliance

bv a taxoaver to oroduce information reQuested of the taxoaver durinii audits. the FTB seeks to

iiain the trust and confidence of the taxoaver bv oromisinii confidentialitv and fairness.

Moreover. in its oosition as an auditor. the FTB does iiain. both voluntarlv and bv comoulsion

if necessarv. oossession of oersona1 and confidential information concerninii the taxoaver that a

taxoaver would reasonablv exoect to be keot confidential and not disclosed to third oaries. As a

result. a confidential relationshio exists between the FTB and the taxoaver durnii an audit. and

continues to exist so lonii as the FTB maintains oossession of the oersona1 and confidential

information. that olaces a dutv of lovaltv on the FTB to not disclose the hicl1v oersona1 and

confidential information it obtains concernnii the taxoaver.
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1 94. As described above. in return and in reSDonse to the FTB's reDresentations of

2 confidentialitv and fairness durn!! the audits. D1aintiff did reveal to the FTBhi!!h1v Dersonal and

3 confidential information at the reQuest of the FTB as an ostensible Dart of its audits and

4 investi!!ation into Dlaintiff's residencv durin!! the disDuted time Deriods. The FTB. in its

5 Dosition as an auditor. also aCQuired Dersona1 and confidential information concernin!! Dlaintiff

6 via other means. Based on its dutv of lovaltv and confidentialitv in its role as auditor. the FTB

7 was reQuired to act in !!ood faith and with due re!!ard to Dlaintiff's interests of confidentialitv

8 and therebv not disclose to third Daries Dlaintiff's Dersonal and confidential information. The

9 FTB. without necessitv or iustification. nevertheless breached its dutv of lovaltv and

10 confidentialitv bv makin!! disclosures to third Daries. and continuin!! to make disclosures to

11 third Daries. ofDlaintiff's Dersonal and confidential information that the FTB had a dutv not to

12 disclose.

13 95. As a result of such extremelv outra!!eous and oDDressive conduct on the Dart of

14 the FTB. Dlaintiffhas indeed suffered fear. l!ef. humiliation. embarassment. an!!er. and a

15 stron!! sense of outra!!e that anv honest and reasonablv sensitive Derson would feel UDon breach

16 of confidentialitv bv a Dartv in whom trst and confidence has been imDosed based on that

17 Dartv's Dosition.

18 96. 72. As a direct, proximate~ and foreseeable result ofthe FTB's

19 breachaforementioned invasion of duy to plaintiff; as alleged abo'.'e'sDrivacv, plaintiffhas

20 sustained great damage, including damage of an exten and nate to be revealed only to the

21 Cour in ocimora., plussuffered actual and consequential damages, ineluding but not limited to

22 f-ear, aniety, mental and emotional distress, in a total amount in excess of $10,000.

23 97. Plaintiff is informed and believes. and therefore alle!!es. that said breach of

24 confidentialitv bv the FTB was intentionaL. malicious. and oDDressive in that such breach

25 constituted desDicable conduct bv the FTB entered into with a willful and conscious disre!!ard of

26 the ri!!hts of Dlaintif£ Plaintiff is therefore entitled to an award of Dunitive or exemDlarv

27 damaæs in an amount suffcient to satisfv the Durnoses for which such dama!!es are awarded.

28 Claim for Attornevs' Fees as SDecial Dama!!es Pursuant to NRCP 9 (!!)
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1 98. Plaintiff was drawn into the FTB's audit without choice and as an innocent DarV.

2 As such. Dlaintiffhad everv ri£rt to eXDect that the FTB's demand for an audit would be

3 orocessed in good faith. according to the law and the facts. Instead. he was subiected to. and

4 continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

5 Dlaintiffunder abuse and betraval of the FTB's 1awfultaxing Dowers. The FTB's fraudulent and

6 oDDressive scheme includes the intimidating imDosition of enormous. indefensible "fraud

7 Denaltv" assessments desÜmed to force D1aintiffto vield to a maiar comoromise or suffer

8 significant financial and reDutational destrction. The threatened (and consummated) tortious

9 actions included the outrageouslv intrusive invasion of his Drivacv and breach of confidentialitv.

10 as aforesaid. and the Dub1icitv ofDrivate facts that were eXDresslv extracted from Dlaintiffunder

11 false Dromises of strict confidentialitv. Plaintiff reDeatedlv relied on these Dromises to his

extreme and Dermanent detrment.

13 99. Plaintiff was forced to disclose his Drivate documents and information with the

14 FTB under the duress of the FTB's unauestioned Dowers. but did so with the eXDectancv of a

15 forthrght. lawful audit. Instead. Dlaintiffbecame the intended victim of the FTB. thus forcing

16 Dlaintiffto either: (1) succumb to tortious acts that would unlawfully deDrive him Dermanentlv

17 of his hard.,eared Dersonal oroDertv and right not to have his Drivacv invaded bv the Dublication

18 of his confidentiaL. Drivate facts as aforesaid: or (2) fi£rt the FTB through the onlv means

19 available. to wit: the emDlovrent ofteams oflega1 and orofessional eXDerts to vigorouslv

20 defend himself in the audits and the continuing California tax oroceedings.

21 100. It was hi£r1v foreseeable to the FTB that. absent the success of its scheme to

22 unlawfullv deDrive Dlaintiff of his DroDertv though such acts of intimidation as the destruction

23 of his Drivacv and the imDosition of huge "fraud" Denalties. as aforesaid. DlaintifPs onlv

24 alternative was to vigorouslv defend himself in the audits and the continuing California tax

25 Droceedings. This reauired the emDlovrent of a team of attornevs and other eXDerts. The

26 resulting attornevs' fees and other Drofessional fees which D1aintiffhas incurred. and continues

27 to incur. were Droximatelv and directlv caused and necessitated bv the FTB's course of tortious 

28 behavior.
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1 101. Plaintiffs incurrence of attornevs' fees and other Drofessional fees are hii.hlv

2 foreseeable damai.es resultini. directlv from the FTB's tortious conduct ai.ainst Dlaintiffin

3 Dursuit of unlawful obiectives. Plaintiffs alternatives were to do nothini. and be vanQuished bv

4 the overwhe1mini. Dower and resources of a tenacious and corrDt FTB.or vii.orouslv defend

5 himself in the audits and the continuini. California tax Droceedini.s. Plaintiff therefore claims.

6 as sDecial damai.es. his attornevs' fees in an amount in excess of$10.000.00. the total amount

7 thereofto be moved accordini. to the evidence at triaL.

8

9 WHEREFORE, plaintiff respectfully prays for judgment against the PTB and

10 defendants as follows:

11 FIRST CAUSE OF ACTION
12 1. 1. For judgment declarng and confirming that plaintiff is a bona fide

13 resident of 
the State of Nevada effective as of September 26, 1991 to the present;

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2. 2. For judgment declarng that theFTB has no lawful basis for

continuing to investigate plaintiff in Nevada concernng his residency between September 26,

1991 through December 31, 1991 or any other subsequent period down to the present, and

declarng that the FTB had no right or authority to propound or otherwise issue a "Demand to

Fursh Information" or other quasi-subpoenas to Nevada residents and businesses seeking

information concernng plaintiff;

3.

4.

3. For costs of suit; 4. For reasonable attorneys' fees; and

5. For such other and further relief as the Cour deems just and proper.

SECOND CAUSE OF ACTION

1. 1. For actual and consequential damages in a total amount in excess of

$10,000;

2. 2. For puntive damages in an amount sufficient to satisfy the puroses

for which such damages are awarded;

3. 3. For costs of suit;
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8 2.

9
3.

10 NRCP 9(2:); and

11
4.u~

12

13

'"

1

2

3

4. 1. For reasonableorovable attorneys' fees as soecial dama2:es oursuant to

NRCP 9(2:); and

5. 5. For such other and further relief as the Cour deems just and proper.

4 THIR CAUSE OF ACTION
5 1. For actual and consequential damages in a total amoun in excess of$10,000;

6

7

1. 2. For puntive damages in an amount sufficient to satisfy the purposes

for which such damages are awarded;

3. For costs of suit;

4. For reasonabloorovable attorneys~ fees as soecia1dama2:es oursuant to

5. For such other and fuher relief as the Cour deems just and proper.

FOURTH CAUSE OF ACTION

14

15

16

17

1. For actual and consequential damages in a total amount in excess of$10,000;

2. For puntive damages in an amount sufficient to satisfy the puroses for which such

damages are awarded;

3. For costs of suit;

For reasonabloorovable attorneys~ fees as soecia1 dama2:es oursuant to NRCP 9(2:);

For such other and further relief as the Cour deems just and proper.

FIFTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of

25

26

27

28

2. For puntive damages in an amount suffcient to satisfy the puroses

for which such damages are awarded;

3.

4.

NRCP 9(2:); and

3. For costs of suit;

4. For reasonableorovable attorneys' fees as soecial dama2:es oursuant to
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1

2

3

4 $10,000;

5

5. 5. For such other and fuher relief as the Cour deems just and proper.

SIXTH CAUSE OF ACTION

1. 1. For actual and consequential damages in a total amount in excess of

2. 2. For puntive damages in an amount sufficient to satisfy the puroses

6 for which such damages are awarded;

7 3.

8 4.

9 NRCP 9( i;Ù; and

10 5.

11

12
1.

13
$10,000;

14
2.

3. For costs of suit;

4. For reasonableorovable attorneys' fees as soecial damaiies oursuant to

5. For such other and fuher relief as the Cour deems just and proper.

SEVENTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of

15

2. For puntive damages in an amount suffcient to satisfy the purposes

for which such damages are awarded;

22

23

24

25

26

27

28

1.

$10,000;

16
3.'"

17
4.

18
NRCP 9( ii); and

19
5.

20

21

3. For costs of suit;

4. For reasonablemovable attorneys' fees as soecia1 damaiis oursuant to

5. For such other and fuher relief as the Cour deems just and proper.

EIGHTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of

2. For ounitive damaiies in an amount sufficient to satisfv the oumoses for which

such damaiies are awarded:

3. 2. For costs of suit;

3. For reasonable attorneys' fees; and

4. For movable attornevs' fees as soecial damaiies oursuant to NRCP 9( ii): and

43 Delta View comparson of fi1e:/ /M:/H A TTPDF /Pleadings/Second Amended
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2 DATEDDated this

3
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(4639)
9

10

11

12

13

14

15

16

17

18 Hvatt

19

20

21

22

23

24

25

26

27

28

4. For such other and fuer relief as the Cour deems just and proper.

day of June 1998.March. 2006.

HUTCHISON & STEFFEN. LLC

By:

Thomas L. Steffen

Mark A. Hutchison
530 South 4th Street ~

10080 Alta Drive
Suite 200
Las Vegas, Nevada&989145

BULLIV ANT HOUSER BAILEY PC

Peter C. Bernard. Esa. (734)
3980 Howard Huwes Pkwv.
Suite 550
Las Veiias. Nevada 89109
(702) 650-6565

Attorneys for Plainti. Gilbert P.
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ORDR
THOMAS R. C. WILSON, ESQ.
Nevada State Bar # 1568
JAMS W. BRADSHAW, ESQ.
Nevada State Bar # 1638
JEFFREY A. SILVESTRI, ESQ.
Nevada Bar # 5779
McDONALD CARNO WISON LLP
100 West Libert Street, Tenth Floor
P.O. Box 2670
Reno, Nevada 89505-2670
Telephone No. (775) 788-2000
Attorneys for Defendant Franchise Tax Board

tf':l t~ IE ft

MArt I ~ 1I 50 AM '0&

4,. .. ,(I ,
i5"r.Ai.~, ,¿¿ii /~~'1i'.,.;4.
.. ~.. "w.

CLERK

DISTRICT COURT

CLAR COUNTY, NEVADA

* * * *

GILBERT P. HYATT, Case No.
Dept. No.
Docket No.

A 382999
X
RPlaintiff,

vs.

FRACHISE TAX BOAR OF THE
STATE OF CALIFORN, and DOES I-
100, inclusive

ORDER DENYG PARTIA
SUMMARY JUDGMENT RE: THE
CALIFORNIA ADMIISTRATIV
PROTEST PROCESS

Defendants. Filed Under Seal By Order of the Discovery
Commissioner Dated February 22,1999

Hearing Date: January 23, 2006

Hearig Time: 1 :30 pm

Dept. X:

Defendant California Franchise Tax Board's Motion for Parial Summar Judgment Re: The

California Administrative Protest Process having come before the Cour on the 23rd day of Januar

2006, the Defendant being represented by Pat Lundvall and James W. Bradshaw, and the Plaintiffbeing

present and represented by Mark Hutchison, Peter Bernard and Donald Kula, and the Cour having

considered the Defendant's motion, the Plaintiff s opposition, the Defendant's reply, as well as the oral

arguments of counsel, and GOOD CAUSE APPEARIG,

IT IS HEREBY ORDERED, ADmDGED AND DECREED that Defendant California

Franchise Tax Board's Motion for Parial Sumar Judgment Re: The California Administrative

Protest Process is DENIED because Defendant's alleged continued bad faith is relevant to the
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1 intentional torts pled, collateral estoppel does not apply to the California cour's final judgments, and

2 the quai-judicial officer privilege does not apply.

3 Dated ths ift day of /Va rc. , 2006.

4

5

6

7 Submitted ths

,6-
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day of ~

Q~ Y\/ak
DIS(JCT . OUR'! ruOOE

, 2006 by:

ILSON LLP

By
S R. C. WILSON, ESQ.

Ne ad State Bar # 1568
J S W. BRASHAW, ESQ.
N :vada State Bar # 1638
JEFFREY A. SILVESTRI, ESQ.
Nevada Bar # 5779
McDONALD CARO WILSON LLP
1 00 West Libert Street, Tenth Floor
P.O. Box 2670
Reno, Nevada 89505-2670
(775) 788-2000

Attorneys for Defendant Franchise Tax Board
of the State of Californa
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OPP
JAMES W. BRADSHAW (NSBN 1638)
PAT LUNDVALL (NSBN 3761)
JEFFREY A. SILVESTRI (NSBN 5779)
McDONALD CARO WILSON LLP
1 00 West Libert Street, 10th Floor
P.O. Box 2670
Reno, Nevada 89505-2670
Telephone No. (775) 788-2000

Attorneys for Defendant Franchise Tax Board of the State of Californa

DISTRICT COURT

CLAR COUNTY, NEVADA

* * * *

GILBERTP. HYATT, Case No.
Dept. No.
Docket No.

A 382999
X
RPlaintiff,

vs.

FRACHISE TAX BOAR OF THE
STATE OF CALIFORNIA, and DOES I-
100, inclusive,

FTB'S PARTIAL OPPOSITION TO
BY ATT'S MOTION FOR LEAVE TO
FILE SECOND AMENDED COMPLAINT

Defendants. Hearing Date: April 17 , 2006
Hearing Time: 9:00 a.m.

Defendant Franchise Tax Board of the State of Californa ("FTB") parially opposes Plaintiff

Gilbert P. Hyatt's ("Hyatt") Motion for Leave to File Second Amended Complaint. Specifically,

Hyatt's request for leave to amend his complaint to include newly minted claims for attorneys fees as

special damages, and a claim for breach of confdential relationship should be denied as futile,

untimely, brought in bad faith and would be extremely prejudicial to FTB. Ifthe Cour grants Hyatt's

request for leave at this late stage then the trial date scheduled to begin August 15, 2006 wil be

jeopardized. Hyatt has offered no reason, let alone a good reason, why he has not sought leave to

amend his complaint before now, even though he admits to have known of these newly minted claims

even before his original complaint was fied in 1998 (the breach of confdential relationship claim) and

in 2001 (the attorneys fees as special damages claim). Also, Hyatt should not be permitted to amend

his ?omplaint in ways not mentioned in his motion for leave since those proposed amendments too are
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1 futile, untimely, brought in bad faith and would be extremely prejudicial to FTB.i And finally, Hyatt

2 must strike his claim for declaratory relief as this claim has been dismissed and all appellate rights with

3 respect this claim have been exhausted.

4 This opposition is based upon the following memorandum of points and authorities, attached

5 exhbits, as well as all matters properly of record and any oral argument the Cour might allow.

1(1 Ai. r fi .6 Dated this _ day of -l( f. , 2006.

7

8

9

10

11

12

13

14

15

16

17

18

19

--

RADSHAW (NSBN 1638)
VALL (NSBN 3761)

A. SILVESTRI (NSBN 5779)
M ALD CARAO WILSON LLP
1 0 West Libert Street, 10th Floor
P. . Box 2670

Reno, Nevada 89505-2670
(775) 788-2000

Attorneys for Defendant Franchise Tax Board
of the State of Californa

POINTS AND AUTHORITIES

1. INTRODUCTION

At the last moment, nearly after the close of discovery, Hyatt filed the instat motion to amend

again his complaint in order to assert two newly minted claims of relief and to significantly alter other

20 of his claims even though his motion for leave does not mention these other changes. Hyatt seeks leave

21 to amend his complaint to add claims for attorneys fees as special damages under each of his intentional

22 tort causes of action even though Nevada's Supreme Cour has never allowed such damages under the

23 claims pled. These intentional tort claims, i.e. invasion of privacy, false light, intentional infiction of

24

25

26

27

28

¡To conform to the Court's Order Denying FTB's Motion for Parial Sumar Judgment Re:
California Administrative Protest Process, FTB does not oppose Hyatt's amendment found at the
following place in his redlined proposed second amended complaint: p. 8 In. 1-3. A highlighted copy
of Hyatt's proposed redlined second amended complaint is attached at Exhibit 1. The highlights
reflect the proposed amendment that FTB does not oppose.

2
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emotional distress, abuse of process and intentional misrepresentation, have been repeatedly analyzed

by our Supreme Cour and they have never yielded attorneys fees as "special damages." Second, Hyatt

seeks leave to include a claim for "breach of a confdential relationship" even though Hyatt has not pled

the essential elements required by Nevada's Supreme Cour, and many cours have found as a matter

oflaw that such a claim canot exist between a taxpayer and a taxing agency. In addition, even though

not mentioned in his motion for leave, Hyatt's proposed second amended complaint contains material

amendments to his invasion of privacy claims which wil transmute those claims into something

different from what FTB has spent over eight years defending against.

These requests to amend his complaint are futile, untimely, made in bad faith, and wil severely

prejudice FTB if permitted. Neither of the new claims proposed are legally cognizable and each would

be dismissed via a motion to dismiss. Hyatt's attempts to transmute his invasion of privacy claims into

one sounding as Californa's claim for violations of its Information Practices Act are legally deficient

and have been the subject of earlier motion practice by FTB. Furhermore, these claims have been

available to Hyatt for many years, and yet he waited until nearly the close of discovery and only four

months before trial to request leave to include these claims, which is simply too late. Percipient witness

discovery has closed, the period for exchanging documents and expert witness disclosure has long

since passed, and there is no time to conduct written discovery on these claims. Accordingly, the FTB

wil be- unable to properly defend itself against these claims.

In fuher bad faith fashion, Hyatt's proposed second amended complaint seeks changes that

are not even discussed in his motion; those proposed changes significantly alter the claims that FTB

has defended against for over eight years now. Finally, although Hyatt moves to amend the complaint

to include new claims for relief, he refuses to amend his complaint to remove claims that have since

been dismissed by this Cour. Specifically, Hyatt's proposed second amended complaint continues to

plead a claim for "declaratory relief' to determine the date of termination of Hyatt's California

residency and the authority of the FTB to audit in Nevada. That claim for declaratory relief was

dismissed long ago and the order dismissing ths claim was appealed all the way to the United States

27

28

Supreme Court.

3
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1 In sum, Hyatt should only be permitted to parially amend his complaint to include his claim

2 for alleged bad faith delay in the protest process in order to conform to the Cour's decision on FTB's

3 Motion for Parial Sumar Judgement re: Californa Administrative Protest Process. 2

4 II. LEGAL ARGUMENT

5 FTB acknowledges that NRCP 15( a) provides that leave to amend should "be freely given when

justice so requires." When leave is sought, however, the Cour must decide whether "justice so

requires." The liberal policy of freely granting leave to amend

does not mean the absence of all restraint. Were that the intention of
fNRCP 15 (a) J, leave of cour would not be required. The requirement
of judicial approval suggests that there are instances where leave should
not be granted.

Ennes v. Mori. 80 Nev. 237, 242, 391 P.2d 737, 740 (1964) (quoting Schick v. Finch, 8 F.R.D. 639,

640 (S.D.N.Y. 1944). Leave to amend a complaint should be denied ifthe amendment would cause

undue delay, is made in bad faith or with a dilatory motive, would create undue prejudice to opposing

par, or ifthe amendment would be futile. See Forman v. Davis, 371 U.S. 178, 182 (1962).

2FTB's non-opposition to the inclusion of the continuing bad faith claims for delay in the protest

process in the proposed second amended complaint is based upon the Cour's earlier decision denying
FTB's Motion for Parial Sumar Judgment re: Protest Process, See Order Denying Parial Summar
Judgment Re: The Californa Administrative Protest Process, filed 03/14/06. This non-opposition,
which only pertins to p. 81, Ins. 1-3 (see Ex. 1), to should not be constred as a waiver of the FTB's

continuing objection to the inclusion of that claim in ths litigation. To the contrar, California
strongly and loudly objects to subjecting its ongoing tax process to triaL. Plaintiffs discovery into this
matter, done over California's objections, has conclusively proven there is no bad faith delay in the
protest process. In fact, that discovery has revealed that Plaintiff himself, using mechansms
sanctioned by the Nevada cour, has delayed and interfered with Californa's ongoing administrative
tax process. In prior motions, Plaintiff has falsely stated that the United States Supreme Cour has
sanctioned this jurisdiction. In fact, the United States Supreme Cour ruled very narowly ruled that
Californa's statutory immunity was not automatically applied in Nevada under the United States
Constitution's Full Faith and Credit clause. See Franchise Tax Board v. Hyatt, 538 U.S. 488, 499
(2003). In fact, the United States Supreme Cour SPECIFICALLY refused to consider whether this
lawsuit violated Californa's sovereign immunty, and that issue is stil an open question. California
feels that this lawsuit, if it encompasses a probe into an ongoing tax process, is a violation of
California's sovereign immunty. Therefore, Californa objects to discovery and trial into its
administrative protest process, and reserves the right to commence any action of any natue in its
defense.

4
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A. Hyatt's Request For Leave To Plead Claims For Breach of Confdential Relationship,
Attorneys Fees as Special Damages. and Californa Inormation Practice Act Must Be
Denied As Futile.

Before the Cour grants Hyatt's motion for leave to amend pursuant to NRCP 15(a), the Cour

must first determine "if justice so requires." Justice would 'not require leave to amend when the

proposed amendment would be futile. "Futilty of amendment can, by itself, justify the denial of a

motion for leave to amend." Bonin v. Calderon, 59 F.3d 815,845 (9th Cir. 1995). Futility occurs when

the proposed amendment is frivolous or attempts to advance a claim that is legally insuffcient,

Allum v. Valley Ban of Nevada, 109 Nev. 280,287,849 P.2d 297,302 (1993)("It is not an abuse of

discretion to deny leave to amend when any proposed amendment would be futile,"); see also, 6 Wright

Miler & Kane, Federal Practice and Procedure: Civil2d §1487 at p, 637 and 643. Likewise, if 
the

amendment could not withstand a motion to dismiss, then the amendment should be denied as

futile. Id.; see also. Forman v. Davis, 371 U.S. 178, 182 (1962) (futility of 
the proposed amendment

mandates denial of a motion for leave to amend). Hyatt's request for leave to amend to include two

newly minted claims and resurrect an old claim must be denied because each claim is legally

insuffcient and cannot withstand a motion to dismiss. Each is ,analyzed below.

1. Breach of Confidential Relationship

The proposed claim of breach of confdential relationship is not legally cognizable in this

context and would not withstand a motion to dismiss. There are two necessar elements that must be

established in order to pursue a claim for breach of confdential relationship: (1) a special, confidential

relationship must exist between the paries such that the paries owe a duty to one another, and (2) that

duty must be breached. Perr v. Jordan, 111 Nev. 943, 947, 900 P.2d 335 (1995).

Hyatt's claim fails on motion to dismiss standards because as a matter law no special,

confidential relation, akn to a fiduciar relationship, could exist or ever did exist between FTB and

Hyatt, and one is not so alleged in the proposed second amended complaint as required under Nevada

law. A special or confidential relationship wil only arise "by reason of kinship or professional,

business or social relationships between the paries." Id. (citation omitted.) The ls cour was very

5
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explicit in explaining when such a "special" relationship would be present to impose liability for this

tort.

A confdential relationship may arse by reason of kinship or professional, business,
or social relationships between the paries. Such a relationship exists when one
part gains the confidence of the other and purports to act or advise with the

other's interests in mind; it may exist although there is no fiduciar relationship; it
is paricularly likely to exist when there is a family relationship or one of
friendship. When a confidential relationship exists, the person in whom the special
trust is placed owes a duty to the other party similar to the duty of a fiduciary,
requiring the person to act in good faith and with due regard to the interests of the
other par.

8 ls, 111 Nev. at 947 (internal citations and quotations omitte~). The ls cour was equally explicit

9 in describing two basic requirements that must be alleged and established in order to create the "special

10 relationship" mandatory to establish this tort: First, a special confdential relationship wil only exist

i 1 in cases where the relationship is akn to the fiduciar relationship such as the relationships between

12 attorney/clients, parers, family members or long time relations. Id. Second, one par must gain the

13 confdence of the other and purport to act and advise the other party, with the other part's

14 interests in mind. Id. See also Yerington Ford. Inc. v. General Motors Acceptance Corp., 359

oo
"'N

15 F.Supp.2d 1075, 1093 (D.Nev, 2004) (interpreting Perr v. Jordan, finding no proof that defendant

16 purorted to act on behalf of plaintiff and therefore claim dismissed on sumar judgment); In re

17 Sunshine Suites. Inc" 56 Fed. Appx. 776, 778-79 (9th Cir. 2003) (interpreting Perr v. Jordan, holding

18 that no evidence alleged or offered that defendant purorted to act on behalf of plaintiff, therefore claim

19 dismissed on motion for sumar judgment).

20 The ls case itself is the perfect ilustration of the tye of relationship that must be present

21 between the paries before a legally cognizable "confidential relationship" can arise suffcient for

22 puroses of liability under this tort. In ls, plaintiff purchased a clothing store from defendant. 111

23 Nev. at 945. Plaintiff was uneducated, while defendant was a very educated and experienced

24 businesswoman, Id. Plaintiff and defendant had been long time close, personal frends and neighbors.

25 Plaintiff described the relationship by stating that the defendant was "like a sister" to her. Id. At the time

26 of the purchase ofthe store, due to this very close, personal relationship defendant was aware of several

27 key facts: (1) plaintiff was inexperienced in business; (2) she was purchasing the store to provide for

28
6
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her daughters; and (3) plaintiff and the daughters would be unable to ru the store due to their

inexperience, Id. After the sale, based upon the above, plaintiff and defendant entered into a

management contract. Id: at 946. The contract allowed for a very high salar to defendant. Defendant

quit managing the store before the management contract ended and left plaintiff with no resources or

ability to ru the store on her own. In the end, it was clear that the price for the sale of the business was

highly inflated and that defendant had clearly taken advantage of plaintiff s inexperience and lack of

business fortitude in order to obtain a very high monthly salar.

The Plaintiff in ls sued defendant on several theories. Id. The jur retued a verdict in favor

of Plaintiff for breach of confidential relationship. Id. The Nevada Supreme Cour upheld the verdict

on this claim stating that there was ample evidence in the record that established the necessar "special

relationship" between the paries based upon the fact that the paries were long time close friends,

neighbors, and "like sister( s)". Id. at 946-47. Second, it was clear to the Nevada Supreme Court that

the defendant was purporting to act on behalf of plaintiff and in plaintiffs best interest both

under the terms ofthe management contract and also with respect to the very sale ofthe business.

Id. Therefore, the Nevada Supreme Cour upheld the finding of 
liabilty in that case. Id.

It is obvious that no such personal, familal, or other type of relationship akin to a fiduciar

relationship even existed between FTB and Hyatt as was present in the ls case. Nor is such a

relationship alleged in Hyatt's proposed second amended complaint. Neither FTB nor its employees

had any type of personal or family relationship that would give rise to the required special relationship

under this tort. Neither FTB nor its employees ever acted as agent~ for Hyatt, attorneys for Hyatt,

accountants for Hyatt, parners of Hyatt, or trstees of Hyatt, There is no question that the FTB' s

primar relationship when conducting ta audits, and therefore its duty, is owed to State of 
Californa,

not individual taxpayers.
23

24 Second, Hyatt 
has alleged no facts in the proposed second amended complaint that the FTB ever

25 "purorted to act or advise" Hyatt 

with Hyatt's "best interest in mind." See ls, 111 Nev. at 946-47;

26 Yerington, 359 F.Supp, at 1093; Inre Sunshine Suites, Inc., 56 Fed. Appx. at 778-79. There is 

not one

27 single factual allegation contained in the proposed second amended complaint which supports ths

28 prong of the "special relationship" element necessar to surive a motion to dismiss. (See Proposed
7
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1 Second Amended Complaint, pp. 37-40). There is no allegation that the FTB gave Hyatt any advice,

2 there is no allegation that the FTB was working on behalf of Hyatt, and there is no allegation that the

3 FTB was acting on behalf of 
Hyatt with only "his interests in mind." Rather, the duties owed by the

4 FTB and its employees are not to act in the best interest of the taxpayer, as required by this tort, but

5 rather to act in the best interest of the State of California. Therefore, neither of the necessar

6 components to establish a legally cognizable "confdential relationship" between Hyatt and the FTB

7 can be established.

Furhermore, Hyatt provided no authority to support application of ths common law tort by a

citizen upon a governental agency. To the contrar, there is ample authority that such a

relationship cannot exist between a governmental agency and a private citizen. See Johnson v,

Sawyer, 760 F.Supp. 1216, 1233 (S.D. Tex. 1991). The Johnson case is extremely analogous to this

case at bar. In Johnson, the plaintiff brought civil action against employees ofthe IRS for issuing press

releases concernng taxpayer's plea bargain for tax related charges. Plaintiff alleged a claim of breach

of confidential relationship by the IRS employees. The cour rejected this claim, holding specifically

that the type of special relationship necessar for liability under this tort could not as a matter of law

apply between a citizen and the government agency. Id. This aspect of the decision was upheld on

appeaL. See ~ Johnson v. Sawyer, 47 F.3d 716, 726 (5th Cir. 1995) (en bane).

Moreover, there is ample authority that holds that no fiduciar relationship or fiduciar-tye

relationship can exist between a governent agency and a private citizen. Schaut v. First Fed. Savings

& Loan Assoc. of Chicago, 560 F .Supp. 245 (D.C, IlL. 1983) (IRS investigator whose duty it was to

investigate tax liabilities did not have any fiduciar relationship with taxpayer, thus claim dismissed

for failure to state a claim); Purdy v. Fleming, 655 N.W.2d 424, 431 (S.D, 2002) (fiduciar relationship

did not exist between employees of Deparent of Social Services and mother of murdered, abused

child because employees duty was to state to investigate child abuse and no special relationship between

the paries); Goel v. United States Dept. ofJustice, 2003 WL 22471945 *1-2 (S.D.N.Y Oct. 30,2003)

(no fiduciar relationship between INS and citizen, where INS allegedly assured confidentiality to

informant) (unpublished disposition); Aguilarv. United States, 1999 WL 1067841 *6 (D. Conn. Nov.

8, 1999) (United States governent owes no fiduciar duties to citizen) (unpublished disposition). To

8
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I the best FTB can determine, no cour has ever recognized such a common law tort between a citizen

2 and a governental agency.

Thus, since a governental agency owes no duty akn to a fiduciar duty to a private citizen and

as there is no allegation to support either of the necessar prongs required by ls to establish that a

legally cognizable "confdential relationship" existed between Hyatt and the FTB, Hyatt's proposed

claim of breach of confidential relationship canot proceed as a matter oflaw, Such a claim would not

surive a motion to dismiss. Therefore, permitting ths amendment would be futile.

2. Attorneys Fees as Special Damages.

In requesting leave to amend to include attorneys fees as special damages, Hyatt relies upon

Sandy Valley Assoc. v. Sky Ranch Estates Owners Assoc., 117 Nev. 948, 35 P.3d 964 (2001).

However, Hyatt's claims of special damages are not cognizable under Sandy Valley. It is important to

note upfront that Hyatt seeks attorneys fees as special damages under his intentional tort claims for

intentional invasion of privacy (two forms), false light, intentional infiction of emotional distress

(labeled by Hyatt with the California moniker "outrage"), abuse of process, and intentional

misrepresentation. Nevada's Supreme Cour has repeatedly analyzed each of these common law

intentional torts, and has never permitted attorneys fees as special damages under such intentional torts.

The Sandy Valley decision is very clear: attorneys fees as special damages wil only be

recoverable in the most rare of circumstances, 117 Nev, at 957. Those rare circumstances are an

exception to the American Rule, firmly embraced by Nevada, which requires each par to bear their

own attorneys fees. Sandy Valley clearly limits the types of claims when the rare exception to the

American Rule will apply. Specifically Sandy Valley clarifies that:

Attorney fees may be an element of damages in cases when a plaintiff becomes
involved in third -party legal dispute as the result of a breach of contract or tortious
conduct by the defendant. . . . This type of action could arse from claims against title
insurance or bonds and breaches of duty to defend clauses in insurance or indemnity
actions . . .

Attorney fees may also be awarded as damages in those cases in which a par
incured fees in recovering real or personal propert acquired through the wrongful
conduct of the defendant or in clarifying or removing a cloud upon the title, to
propert. Finally, actions for declaratory or injunctive relief. . . necessitated by the
opposing par's bad faith conduct.

9
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1 Id. at 957-58.

Hyatt's claims do not fall into anyone of these categories. Hyatt is not defending or prosecuting

a third part action, rather he is a first par plaintiff seeking to recover attorneys fees that are based

upon the alleged intentional tortious conduct by the FTB. Hyatt did not institute this case to recover

personal or real propert or to remove a cloud upon the title to propert. Finally, ths is not a declaratory

or injunctive relief action. As such, Hyatt's claim for attorneys fees as special damages fail as a matter

of law. Therefore, these amendments should each be denied as futile.

3. Other Proposed Changes Not Mentioned In Hyatt's Motion for Leave. But Found
Within Hyatt's Proposed Second Amended Complaint.

27

28

Hyatt's motion for leave only mentions two, new proposed claims, However, given the changes

found in his proposed second amended complaint, in fact Hyatt seeks leave to add a claim for breach

of informational privacy. This claim is little more than an attempt by Hyatt to re-package a claim under

California's Information Practices Act, which provides a statutory remedy in Californa for ceratin tyes

of disclosures of confdential information, but under a different name sounding in common law. CAL.

Civ. CODE § 1798 et. seq. Hyatt has repeatedly stated on the record that he is not pleading such a claim

in this case. (Ex.2, 6/20/2005, Tr. Hearing FTB's Motion to Dismiss or Sumar Judgment re:

Statutory Information Privacy, pp. 9, 17) (Hyatt's counsel, "I wil repeat myself. The Information

Practices Act is not being pursued at this time.") Moreover, he is, in fact, precluded from making such

a claim because of jurisdictional problems and the statute of limitations has long since ru. (Ex. 3,

FTB's Motion to Dismiss or Parial Sumar Judgement re: Statutory Claims (IPA) filed 5/13/2005;

Ex. 4, 7/12/2005 Order Motion to Dismiss or Sumar Judgement re: Statutory Claims). Hyatt should

not be permitted to repackage this IP A claim under a different name in order to get around these

obvious deficiencies. Nor can Hyatt plead common law claims for relief when there was a statutory

provision which provides a remedy. Cf. Sands Regent v. Valgardson, 105 N ev. 436 (1989) ( where there

is statutory remedy, one canot use common law claims to side step statutory remedy requirements);

Hustler v. Falwell, 485 U.S. 46 (1988) (claim of libel repackaged as claim of intentional infliction of

emotional distress did not change necessar "actual malice" standard). Therefore, this amendment must

be rejected.

10
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1 B. Leave to Amend Must Be Denied Because of Hyatt's Inexcusable Delav In Requesting
These Amendments. .

2 Leave to amend should not be granted and is properly and uniformly denied when the moving

3 par inexcusably seeks to amend after undue delay. Jordan v, County of Los Angeles, 669 F.2d 1311,

4 1324 (9th Cir. 1982), reversed and vacated on other grounds, County of Los Angeles v. Jordan, 459 U.S.

5 810 (1982).

6

7

8

9

It is clear that lack of dilgence is reason enough for refusing to permit amendment.
So holding is Wheeler v. West India S.S. Co., 205 F.2d 354 (2d Cir. 1953), a
decision concured in by the drafsmen of the Federal Rules. Where there has been
such lack of dilgence the burden is on the par seeking to amend to show that the
delay (is excusable) . . . Leave wil be denied uness he shows some valid reason for
his neglect and delay.

10 Freeman v. Continental Gin Co., 381 F.2d 459,469 (5th Cir, 1967) (internal quotations and citations

11 omitted). It is Hyatt's burden to establish that the delay in requesting these amendments is due to

12 excusable neglect. Freeman, 381 F.2d at 469.

13 Hyatt has utterly failed to meet ths burden and therefore these amendments should be denied.

14 In fact, Hyatt has provided absolutely no explanation as to why it took over eight years before he sought

15 to amend his complaint to include the breach of confdential relationship claim and over three years

16 before he sought to include the attorneys fees as special damages claim.

17 As to the breach of confidential relationship claim, Hyatt's motion is absolutely devoid of any

ao'"N

18 explanation as to why he failed to plead this claim in his original complaint fied in Januar 1998 or in

19 his amended complaint fied in June 1998. (See Ex. 5, Complaint filed 1/6/98; Ex. 6, Amended

20 Complaint fied on 6/12/98). Perr v. Jordan, the very case which Hyatt relies upon as the basis for this

21 claim, was decided in July 1995, three years before Hyatt initiated this lawsuit. It should be recalled

22 that the purose of NRCP 15 (a) is to allow paries to assert matters that were unown or unclear at

23 the time the original pleading was drafted. See 6 Wright & Miler, Federal Practice and Procedure §

24 1473 (1971). Given that the very case Hyatt now relies upon for the basis ofthis claim was decided

25 years before he fied his original pleading in this case, Hyatt can hardly argue that this claim was

26 unown or unclear to him at that time. The very claims that Hyatt alleged in 1998 were based, in par,

27 upon the FTB's release of 
Hyatt' s purorted confidential information. Therefore, Hyatt was aware of

28 the so-called factual allegations that supported this claim at the time he filed his original pleading and

11
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1 the law in Nevada was clear on this point. Given his failure to provide any basis for this delay, much

2 less a good faith basis, Hyatt has completely failed to meet his burden to show excusable neglect for

3 the delay in requesting this amendment.

4 As to the attorneys fees as special damages claim, Hyatt's explanation for the delay in amending

5 these claims is essentially that: (1) the requirement of pleading special damages was not required at the

6 time he filed his complaint in 1998; (2) the Sandy Valley decision instituting this "pleading

7 requirement" was not decided until 200 1; and (3) this case was stayed for periods of time between 2000

8 and 2003 while this case was on appeaL. (See Hyatt's Motion for Leave To Amend, p. 5).

9 Hyatt is correct that the Sandy Valley decision, which establishes the pleading requirement for

10 attorneys fees as special damages, was not decided until 2001, Hyatt is also correct that at the time

11 Sandy Valley was decided, this case was on appeal to the Nevada Supreme Cour and later to the United

12 States Supreme Cour.3 Accordingly, Hyatt is correct that he could not have properly pled these

13 attorneys fees as special damages in accordance with Sandy Valley at the time he filed the original

14 complaint or while ths case was on appeal and stayed.

15 Hyatt, however, fails to provide the most critical facts. Why didn't he move to amend to

oo
::

16 include these claims since 2003 when this case was remanded? The appeals in this case concluded

17 when the United States Supreme Cour issued its opinion on April 23,2003 and this case was remanded

18 shortly thereafter. Therefore, the Sandy Valley case was decided two years before this case was

19 remanded.

20 Hyatt's motion absolutely fails to provide any explanation or basis for why Hyatt delayed in

21 requesting this amendment for the last three years (i.e., from the time of the remand to today). The

22 failure to plead these claims at the time this case was remanded, two years after the Sandy Valley case

23 was decided, and the failure to request leave to amend for an additional thee years after that, is the

24

25

26

27

28

3The fact that Hyatt's allowed intentional tort claims have been previously scrutinized by both

Nevada's Supreme Cour and the U.S. Supreme Court should not be ignored. That scrutiny analyzed
the important jurisdictional limits that Nevada cours have - and do not have - over FTB, a sister state
agency. If leave to amend is granted, then that jurisdictional and constitutional scrutiny must be
conducted all over again. A circumstance that wil most seriously jeopardize the August 2006 trial
date.

12
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1 definition of a lack of dilgence. Thus, Hyatt has again utterly failed to meet his burden to demonstrate

2 excusable neglect in moving to amend. Freeman, 381 F.2d at 469. This is but another reason to deny

3 leave to amend.

4 Given Hyatt's inexcusable delay in seeking to amend his complaint until only four months

5 before trial on two claims that he knew he could have asserted long ago is reason enough to deny

6 Hyatt's request for leave. See Connell v. Carl's Air Conditioning, 97 Nev. 436, 634 P,2d 673

7 (1981);Freeman, 381 F.2d at 469.

8

9

Leave To Amend Should Be Denied Because These Amendments Would Severely
Prejudice FTB.

C.

10 "Undue prejudice to the opposing par by virte of allowance of ( an) amendment" is a valid

11 and suffcient reason to deny leave to amend. See Adamson v. Bowker, 85 Nev. 115, 121,450 P.2d

12 796 (1969); Morgan v. Humboldt County School District, 623 F.Supp. 440, 441 (D.Nev. 1985). Such

13 undue prejudice arses when an amendment

14

15

(p )ut( s) the opposing par to the added burden of fuher discovery, preparation, and
expense, thereby prejudicing his right to a speedy and inexpensive trial on the merits.

16 Wright & Miler, Federal Practice and Procedure: Civil2d §1488, p. 674.

oo
::

17 One of the most important considerations in determining whether or not a request for

18 amendment is prejudicial is the degree to which the amendment wil delay disposition of the action -

19 this is especially true "(when) discovery had already been completed and (non-movant) had already

20 filed a motion for sumar judgment." Kre v. WestPoint Stevens Inc., 143 F.3d 71,88 (2d Cir.

21 1998) (internal citations omitted), For example, the Second Circuit Cour of Appeals afrmed the denial

22 by the trial court of a request for leave to amend because the request was made over two and a half years

23 after the commencement of the action and only three months before tral was set to begin. Zaha v,

24 Town of Southold, 48 F.3d 674, 686 (2d Cir. 1995). Zaha is paricularly analogous to this case as

25 discovery has nearly closed, these amendments have been requested over eight years after the fiing of

26 the original complaint, and trial is set to begin in only four months.

27 As such, each and every factor relevant to finding "prejudice" is present in this case. Discovery

28 has nearly closed, several motions for sumar judgment have been fied (in fact one such motion is

13
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curently pending before the Cour), the proposed amendments wil require additional preparation and

expense to FTB, the amendments were requested over eight years after the original complaint was filed,

and finally trial is only four months away. If these claims are to be properly tried, FTB would need to

employ expert witnesses and to conduct additional discovery which has not been conducted, The time

to do so, however, has long since passed. Thus, the most critical factor in finding prejudice is clearly

present: these amendments have a high likelihood of delaying the final disposition of ths case due to

the need for additional discovery and preparation. Kre, 143 F.3d at 88.

In spite of all of this, Hyatt boldly claims that no "prejudice" will befall the FTB in allowing

these amendments. See-Hyatt's Motion for Leave to Amend, p. 5, Nothing could be fuher from the

trth. No formal discovery has occurred with respect to either of these two amendments as neither claim

has been a par of this litigation. In fact, Exhibit Seven, attached hereto, highlights all of the issues

included in the proposed second amended complaint that would require additional discovery in order

for FTB to properly prepare and defend there new claims.

21

22

As already noted, discovery has nearly closed in ths case. The final deadline for exchanging

documents expired on July 1, 2005. (See Ex. 8, Order filed 10/10/05). All percipient witness

depositions have been held. Exchange of expert witness information has already been cutoff. In fact,

the only aspect of discovery stil open at this time is merely third par witness and expert depositions.

The discovery cut-off for those depositions is set for May 31,2006. (See Ex. 9, Order fied 12/29/2004

setting discovery cut-off at May 15, 2006. This date was recently extended fifteen days by Discovery

Commissioner Biggar in order to conclude expert depositions. Ex, 10, 3/9/2006 Tr. Discovery

Commissioner's Hearing, p. 40-44).

Contrar to Hyatt's assertions, there has been no discovery on Hyatt's claim for breach of

23 confdential relationship or the required elements of this claim - paricularly what facts Hyatt asserts

24 to support the "special relationship" element.

25 Contrar to Hyatt's assertions, discovery would have to be reopened in order for the FTB to

26 properly defend against these claims, paricularly the attorneys fees as special damages claim.

27 Undeniably expert witness disclosure deadlines would have to be extended. Certain depositions would

28

14
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have to be re-opened. This is exactly the type of"prejudice" that mandates denial of a request for leave

to amend. 6 Wright & Miler, Federal Practice and Procedure: Civil2d §1488, p, 674.

Hyatt would necessarily have to produce additional documents in order to support these new

claims. In fact, with these proposed amendments, Hyatt is attempting to re-open discovery on his own,

Hyatt offered additional documents as of March 27, 2006, long past the discovery cutoff for document

exchange, in order to prove up these claims. (Ex. 11, Copies 00/27/2006 Hyatt document production).

And these very documents were redacted by Hyatt to delete the very information FTB would need to

defend against his claims for attorneys fees! ag.) Furhermore, it would be necessar for an expert to

be retained by both Hyatt and the FTB to testify as to the reasonableness of the fees claimed and sought

by Hyatt. However, the deadline for the exchange of experts has already passed.

Although Hyatt alleges that his claim for attorneys fees has always been a par of ths litigation,

discovery has not been permitted in to this claim to allow the FTB to properly defend these claims.

Hyatt has repeatedly refused to provide the necessar information concernng attorney's compensation,

invoices, and other information necessar for FTB to defend itself.( See Ex. 11, Copies of 3/27/2006

Hyatt, which are examples ofthe types of information provided to FTB to prove attorneys fees). Rather,

Hyatt has evaded direct questions and interrogatories concernng the total amounts of fees that are

claimed or provided incomplete evidence ofthe fees claimed, and also has denied all discovery into the

puroses such attorneys fees were incured. For example, Hyatt claimed that his "attorney's fees (could)

not be calculated until the conclusion of this matter" in his responses to interrogatories. (Ex. 12,

Hyatt's Objections and Second Supplemental Responses to Defendant's First Set ofinterrogatories, p.

21

22

12).

Furhermore, the documentar information recently produced by Hyatt to support these claims

23 does not provide any proof ofthe types oftasks worked on by Hyatt's professionals, when these tasks

24 were completed, or whether the tasks were necessitated by the FTB. (See Ex. 11, Hyatt's Sumar of

25 Attorney's Fees Reports). Rather, all that Hyatt has provided are sumaries of 

the amount of time

26 spent and the cost. (Id.)There is no conceivable way that any expert retained by the FTB could attest

to the reasonableness or uneasonableness of these fees,
27

28

15
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1 Therefore, in order for the FTB to have the opportity to properly defend against these

2 additional claims, it would require the re-opening of discovery as well as additional preparation and

3 expense to the FTB. Re-opening discovery wil only fuher delay ths trial,

4 "At some point in every litigation the issues for trial must be finally delineated." Jamison v.

5 McCurie, 388 F,Supp. 990, 993 (N,D. IlL. 1975). That time has come, It is time for the FTB to get its

6 opportity to defend itself before a jur. This case is set for tral in August 2006 and discovery has cut

7 off, Sumar judgment motions have already been fied and are curently pending before this Cour.

8 Requiring the FTB to either choose between being improperly prepared to defend itself at trial or

9 requiring the FTB to proceed through the additional discovery, expense and preparation (and likely

10 fuher delay of ths trial) are both extremely prejudicial alternatives to the FTB, which mandate

11 denying the request for leave to amend the complaint. 6 Wright & Miler, Federal Practice and

12 Procedure: Civil2d §1488, p. 674.

13

14

D. Hyatt's Re-Pled Claim For Declaratory Relief Must Be Strcken

Bizarely, in the proposed second amended complaint, Hyatt re-pleads the declaratory relief

oo'"N

15 claim that was dismissed by order of this Cour on April 16, 1999. Hyatt claims that he has re-pled this

16 claim "to preserve plaintiffs right to appeal the district cour's April 3, 1999 ruling dismissing this

17 cause of action." However, this Order has already been appealed. It was the subject ofthe writ to the

18 United States Supreme Cour and was fuher upheld by the highest cour ofthis country, See Franchise

19 Tax Board v. Hyatt 538 U.S. 488, 499 (2003).

20
The question becomes who else does Hyatt intend to appeal this order to exactly? Accordingly,

21 Hyatt's improperly re-pled declaratory relief claim should be strck from the proposed second amended

22 complaint.

23
II1. CONCLUSION

24

25
Other than as set forth in Exhbit 1, Hyatt's request for leave to amend his complaint should be

denied. These amendments are futile because they are legally insufficient and could not withstand a
26

motion to dismiss. The requested amendments are untimely and Hyatt has completely failed to meet
27

his burden to show excusable neglect in requesting these amendments. These amendments are highly
28

16
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23

24

25

26

27

28

prejudicial to the FTB as they would require additional discovery, preparation, and time when discovery

has nearly closed and trial is set to begin in less than four months. Therefore, Hyatt's motion for leave

to amend in order to fie a second amended complaint should be parially denied as to these requested

amendments.
ti

Dated this ~ day of April, 2006.

By
RASHAW (NSBN 1638)

VALL (NSBN 3761)
A. SILVESTRI (NSBN 5779)

Mc D CARO WILSON LLP
1 00 West Libert Street, 10th Floor
P. Box 2670
Reno, Nevada 89505-2670
(775) 788-2000

Attorneys for Defendant Franchise Tax Board
of the State of Californa

17

AA002981



..'"'"
dll ;t

~!
U) ~
.. Z~ .'"
:s"'''

":0-'-~
. ~~

0",'"

~~~

O~

~ ;~
U ~;A

~. ~~

o
. t-
UJ~
~ Ol
ZZ

Z~~
0;2"-
Q~
~~

oo'"N

1 CERTIFICATE OF SERVICE
2 I hereby certify that I am an employee of McDonald Carano Wilson LLP, and that I served a

3 true and correct copy of the foregoingFTB'S PARTIAL OPPOSITION TO HYATT'S

4 MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT on this 7 ~y of

5 April, 2006 by hand delivery upon the following:

6

7

8

9

Peter C. Bernard, Esq,
Bullvant Houser Bailey PC
3980 H. Hughes Parkway, No, 550
Las Vegas, Nevada 89109

I hereby certify that I am an employee of McDonald Carano Wilson LLP, and that I served

10 true and correct copies of 

the foregoing FTB'S PARTIAL OPPOSITION TO HYATT'S

MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT on this ì 'fday of
11

April, 2006 by depositing said copies in the United States Mail, postage prepaid thereon, upon the
12

13
following:

14

15

16

17

18

19

20

21

22

, 23

24

25

26

27 178061.2

28

Mark A. Hutchison, Esq.
Hutchison & Steffen
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Donald Kula, Esq.
Bingham McCutchen LLP
355 South Grand Avenue, Suite 4400
Los Angeles, California 90071-3106

COURTESY COPY:
The Honorable Jessie Walsh
Regional Justice Center
200 Lewis Street
Las Vegas, NV 89155

~~Ofd~WiisonLLP
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1 RPY
Mark A. Hutchison (4639)

2 Hutchison & Steffen
10080 Alta Drive

3 Suite 200
Las Vegas, NV 89145

4 (702) 385-2500

5 Peter C. Bernard (734)
Bullvant Houser Bailey PC

6 3980 Howard Hughes Pkwy., Ste. 550
Las Vegas, NV 89109

7 Telephone: (702) 650-6565
Attorneys for Plaintif Gilbert P. Hyatt

8

9
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DISTRICT COURT

CLARK COUNTY, NEVADA

GILBERT P. HYATT,

Plaintiffs,

v.

FRANCHISE TAX BOARD OF THE STATE
15 OF CALIFORNIA, and DOES 1-100 inclusive,

16 Defendants.

17

18

19

20

21

22

23

24

25

26

27

28

Case No.: A382999

Dept. No.: X

PLAINTIFF GILBERT P. HYATT'S REPLY
IN SUPPORT OF HIS MOTION FOR
LEAVE TO FILE SECOND AMENDED
COMPLAINT

Date of Hearing: April 17 , 2006
Time of Hearing: 9:00 a.m.

(fied under seal by order of the Discovery
Commissioner dated February 22, 1999)
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28

1 Plaintiff Gilbert P. Hyatt files this Reply in support of his Motion for Leave to File

2 Second Amended Complaint and in response to Defendant Franchise Tax Board of 
Cali fomi a's

3 (the "FTB") Opposition.

4

5
1. Introduction.

Hyatt does not present in his Second Amended Complaint newly minted claims. The

claims and amendments relating thereto are well known to the FTB and/or based on the same

facts and circumstances that have been the subject of this case.

As set forth in detail below, Hyatt claims are not futile. The FTB misstates and perhaps

misunderstands the breach of confdentiality claim. By seeking and obtaining, through the

FTB's position as tax assessor, and promising to keep confdential, non-public information from

Hyatt, the FTB did have a confidential relationship that required the FTB not to breach its

obligations of confidentiality. This claim does not require, and Hyatt does not assert, a formal,

traditional fiduciary relationship. But the FTB did owe Hyatt an obligation to act in his interests

relative to keeping his non-public information confidential, based on its express promises, and it

is this obligation that creates the confdential relationship that the tort requires. The FTB

breached this obligation and thereby breached its duty of confidentiality. As also detailed

below, Hyatt has more than adequately pled facts demonstrating the confidential relationship

created by the FTB's position and its own promises. Lastly, contrary to FTB misstatements, the

case law does not prohibit this claim against a governent agency.

As also set forth in more detail below, the FTB has been well aware of Hyatt's request

for recovery of attorneys' fees as special damages. This claim is not for Hyatt's fees in this

case. It is for the fees he incurred in the bad faith audits and protests. As such, he is not seeking

a reasonable award of fees in this case, but recovery of out-of-pocket hard damages. Hyatt has

sought leave to make this explicit, although not even absolutely necessary under Sandy Valley,

which indicates such an amendment may even be made at triaL. Most significantly, the FTB has

known Hyatt would seek fees as damages, as the Court even acknowledged in a recent hearing.

-1-
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There is simply no surrise or prejudice to the FTB in adding the claim of attorneys'

fees for damages.

Lastly, the FTB's meek opposition to Hyatt's request to add references to "informational

privacy" defies logic. As detailed below, informational privacy is an aspect of Hyatt's common

law invasion of privacy claims. It has been litigated since early in this case, and in no way is a

claim under California statutory law as the FTB continues to erroneously argue. None of

Hyatt's requested amendments in any way alter the substance of the case to be tried. They are

closely related to pending claims and require no new discovery nor in any way implicate the

scheduled trial date. Moreover, the FTB has remaining scheduled deposition dates with Hyatt

and his tax professionals, to the extent it wants to tae specific discovery relating to these

amendments.

Hyatt therefore respectfully requests that the Cour grant this motion and grant Hyatt

leave to file his Second Amended Complaint.

2. Granting Hyatt leave to amend to add his breach of confidentiality claim
is not futile.

A. Contrary to the FTB's erroneous description of and assertions about the
tort, a special relationship regarding confidentiality does exist between
the FTB and Hyatt.

The FTB's Opposition attempts to convey that the "special relationship" upon which a

breach of confidentiality claim is based is limited to voluntar, fiduciary-based relationships in

which a fiduciar duty is owed by one of the paries. The types of special relationships that

apply to the tort are nowhere near as limited as suggested by the FTB. Indeed, the relationship

that creates the duty of confdentiality may be involuntar and certainly may exist where there is

no fiduciary relationship. The actual duty imposed on a pary, on the other hand, is quite limited

as it pertains only to keeping confidential the information that the party is obligated not to

disclose.

Here, the FTB need not act in Hyatt's interests relative to its determination as to whether

Hyatt owes taxes, and certainly has no fiduciary duty to Hyatt in that context. But the FTB does

-2-
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1 have a special relationship with Hyatt relative to the non-public information from and

2 concerning Hyatt that it acquired in its special position as tax assessor, and it owes Hyatt a duty

3 not to publicly disclose such information and must act in Hyatt interests in protecting and not

4 disclosing the non-public information. These simple facts impose the duty of confdentiality on

5 the FTB.

6 The existence of a fiduciary duty may create a special relationship under the breach of

7 confidentiality tort, but - as the Nevada Supreme Cour explained in Perry v. Jordan - so do

8 other circumstances in "any situation where one party (Hyatt) imposes confidence in the other

9 (the FTB) because ofthat person's position, and the other party (the FTB) knows of this

10 confdence."¡

Contrary to the FTB's Opposition, Perry did not limit the tyes of circumstances in

which a special relationship creating a duty of confidentiality may arise, but rather gave

examples. The FTB even quoted the Nevada Supreme Court's language in Perry, saying "(a)

confdential relationship may arise. . . ", that prefaces the examples given by the Cour.2 Yet,

the FTB then argues such relationship "wil only exist" in traditional fiduciary relationships

"such as. . . attorney/clients, parners, family members or long-time relations.,,3

Perry even explicitly states that "(the special relationship) may exist although there is no

fiduciary relationship,,4 and then explains that "When a confidential relationship exists, the

person in whom the special trst is placed owes a duty to the other pary similar to the duty of a

fiduciary, requiring the person to act in good faith and with due regard to the interests of the

other pary."s As set forth below, this is precisely what the paries have been litigating over

since the outset of the case. The FTB requested and received confidential, non-public

information from and concerning Hyatt after promising and assuring Hyatt it would keep such

i Perry v. Jordan, ILL Nev. 943, 946 (1995).

2 FTB Opposition, at 6.

3 Jd.

4 Perry, ILL Nev. at 947.

5 Jd.
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1 information confidential, but instead it then threatened to and did disclose his confidential

2 information.

Indeed, one of the cases cited in Plaintiffs Opposition, Yerington v. General Motors

Acceptance Corp. 
6 decided only in 2004, explicitly explains Nevada law relative to confidential

relationships - which is generally consistent with the law of other states - in that they do not

rise to the level of fiduciary relationships. The most concise description by the Cour in

Yerington was as follows:

Nevada has recognized the existence of confidential relationships not rising
to the level of fiduciary relationships, yet stil giving rise to legally
enforceable duties. The leading case on constructive fraud is Perry v. Jordan.
In Perry, the cour stated that a confidential relationship "exists when one par
gains the confdence of the other and purports to act or advise with the other's
interests in mind." A confidential relationship may arise "where one party
imposes confidence in the other because of that person's position, and the
other party knows of this confidence. ,,7

Yerington also demonstrated that, like fiduciary relationships, a confdential relationship

can exist in certain circumstances where the parties are otherwise adversarial. In addition, the

existence of such a relationship is a question of fact for the jury.

. . . "A confidential relation exists between two persons, whether their
relations be such as are technically fiduciary or merely informal, whenever
one trusts in and relies on the other. The question in such case is always
whether or not trust is reposed.". . . . Whether such a relationship exists
appears to be a question of fact. "(T)he existence of a special relationship is a
factual question(;) ... all of the facts must be considered in order to determine if
the relationship was created." However, the question for the Cour is whether,
under the circumstances of this case, a reasonable jury could conclude that a
reasonable person would impar special confidence in the other party and
whether that other pary would reasonably know of this confidence.

. .. Confidential relationships not rising to the level of fiduciary

relationships, yet stil giving rise to legally enforceable duties, have been
found between a purchaser and the seller/lender of property where the
seller/lender failed to disclose a known flooding problem, . .. In another case
between a purchaser and a seller of real property, the Nevada Supreme Cour
declined to find a fiduciary relationship, but remanded the case for further
fact-finding as to whether a relationship of "special confidence" would stil
support a claim for constructive fraud. 

8

6 Yerington Ford Inc. v. General Motors Acceptance Corp., 359 F. Supp. 1075 (D. NV 2004).

7 Id., 359 F. Supp. at 1093 (internal citations omitted and bold emphasis added).

8 Id., 359 F. Supp. at 1088 (internal citations omitted and bold emphasis added).
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1 Yerington also cites cases outside Nevada that discuss under what circumstances a

2 special relationship may exist, but for which a fiduciary duty does not ordinarily exist. One

3 such case involved a creditor and debtor, for which no such duty typically exists, but was found

4 to exist in that case based on the creditor having "specially agreed" to undertake a paricular

5 duty. "The cour found that the ban owed a fiduciary duty not to jeopardize the estate's fuds

6 because it had specifically agreed to the conservatorship restrictions when it opened the

7 account. ,,9

The FTB simply misstates and erroneously argues Perry and Yerington.lO The breach of

confidentiality tort is not a breach of fiduciary duty claim by another name. Indeed, as Perry

indicates, the tort is most closely associated with a constructive fraud claim. Nonetheless, after

correctly stating that the tort requires "(1) a special, confdential relationship must exist between

the parties that the parties owe a duty to one another, and (2) that duty must be breached," the

FTB's nonetheless ultimately argues and cites cases holding that a governent agency does not

owe a fiduciary duty in the contexts of the various cases that are cited. Those cases are not on

point. They do not involve one pary obtaining non-public information from the other pary

under the expectation or explicit promise of confdentiality. None of them, in particular

Johnson v. Sawyer, ii involve a pary using its position and promises of confidentiality to gain

possession of the other party's non-public information and then publicly disclosing and

threatening in bad faith to fuher disclose such information. Nor do any of them hold, as the

FTB erroneously asserts, that no such relationship can exist between a governent agency and a

21 pri vate citizen. 
12

22

23

24

9 Id., 359 F. Supp. at 1090 (bold emphasis added).

10 The FTB's Opposition also cites In re Sunshine Suites, Inc., 56 Fed.Appx. 776 (9th Cir 2003), but this case has no

application here other that its citation and quotation to Perry.
ii Johnson v. Sawyer, 760 F. Supp. 1216 (S.D. TX 1991), reversed and remanded, 47 F. 3d 716 (5th Cir 1995).

12 Johnson merely concludes in a one paragraph analysis that the tort requires that "one part justifiably trusts and

relies on -- that is places his trst and confidence in -- another" and it has not seen any case law in the private
citizen/governent context and therefore leaves "such an extension to some enterprising jurist of the future." 760
F. Supp. at 1233. Also, the court in Johnson is under the apparent misimpression that a fiduciary duty must exist
for there to be a confidential relationship, as that appears to be the basis of its decision. In any event, this claim was
an after-thought in the Johnson case as the trial cour stil awarded over $10,000,000 against the IRS on other
claims stemming from disclosures about the taxpayer. The award was ultimately reversed by the Fifth Circuit, as

25

26

27

28
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The FTB also completely ignores the substantial authorities cited in Hyatt's moving

papers that demonstrate the evolution of the tort and its current application by courts. The FTB

does not and canot rebut the existence ofthe tort and its unversal application when confidence

is reposed in one who then receives non-public information under the expectation and even legal

requirement that the information be kept confidential, only then for that trust and confidence to

be violated by disclosure of the non-public information. In sum:

Relationships of this kind require us to lower our defenses and permit some
intrusion into our personal lives. . . , Such selfexposure is not always voluntary.
To function in modern society, for example, we must file tax returns and write
checks, and those who process these documents incidentally have access to
details of our private lives. (FN omitted)

These two elements--the assurance of secrecy and the reliance it evokes--are the
essential ingredients of what can be termed a "confidential relationship," (FN
omitted) The giver of information places himself in a vulnerable position in
reliance on the assurance of secrecy and thus has a legitimate expectation of
confidentiality. The receiver of the information, by implicitly holding out the
assurance associated with his occupation, invites the reliance and thus has an
obligation not to disappoint the giver's expectation. . . .

Cases granting recovery for breach of confidence share similar basic elements.
Though the type of relationship varies from case to case, the relationship in each
case caries an implicit assurance of confidentiality that the defendant held out
and then violated. . . .13

Hyatt has pled such facts since the outset of this case. Having sought and obtained

Hyatt's non-public information, and the FTB was required to act in Hyatt's best interests

21 relative to keeping the information confidentiaL.

22

23

B. Hyatt has more than adequately pled this special relationship created
by the FTB's position, its promises of confidentiality, and its resulting
receipt of Hyatt's non-public information.

24 The FTB's other attack on Hyatt's breach of confidentiality claims relative to futility is

25

26

27

28

the disclosure at issue consisted of a trthful press release concerning the taxpayer's plea bargain to a criminal

offense. 47 F. 3d at 737-38.
13 Alan Vickers, Note, Breach of 

Confdence: An Emerging Tort, 82 Colum. L. Rev. 1426,1427-28, 1434, 1441,
1455 (1982). Hyatt attaches a copy of this Law Review Note as Exhibit 1, demonstrating the wide acceptance and
understanding of the tort even I? 1982.

-6- Docket 80884   Document 2020-36178
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that Hyatt has not purportedly pled facts constituting a special relationship relative to the FTB' s

duty of confdentiality. Nothing could be fuher from the truth. The Second Amended

Complaint, as was the First Amended Complaint, is replete with allegations of the FTB

promising confidentiality and a good faith audit in order to obtain Hyatt's cooperation in the

audit and ultimately the production of his non-public information. 
14

Beyond the allegations, the evidence already gathered, and therefore the reason for this

request to amend, is overwhelming relative to the confidence Hyatt reposed in the FTB in

providing his non-public information with the expectation it would be kept confidentiaL. Most

recently, this evidence was summarized in the expert report of Hyatt's privacy expert, Professor

Daniel Solove. His report, quoted below, summarzes the evidence of the FTB' s successful

efforts to gain Hyatt's confidence concerning the releasing and production of non-public

information. Putting aside the testimony taken to date relative to such conduct by the FTB, the

FTB's own documents provide overwhelming evidence that it sought and obtained a special

relationship concerning confidentiality in order to voluntarily receive Hyatt's non-public

information. This evidence, in sum, was outlined by Professor Solove and relied on by him in

his report:

17

18

19

20

21

22

23

24

25

26

27

28

"In his deposition, Hyatt states:

Q. Okay. Did the FTB promise you any protection, other than
what's required by law concerning your privacy?

A.. The FTB promised me unconditionally that it would protect my
privacy.

Q. Do you believe it undertook in your case special obligations in
addition to what the law requires?

A. Yes, In addition to the promise - In addition to what the law
requires, it made additional promises in its initial contact letter or
letters, and then the auditors and also made additional promises of
confidentiality.

Q. By those additional promises, what obligation was added on to
the FTB's obligations required by law?

A. Well, for example, in the contact letter, the initial Notice of

14 See, e,g., proposed Second Complaint, irir 81-84, including subparts.
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Audit, the FTB promised me not only would it abide by the
California Privacy - I'm getting tired. You have to bear with me.

Q. Take your time.

A. Informational Practices Act, and the Federal Privacy Act, but
that it would also disclose my information only to certain
governent agencies, such as the IRS.

Hyatt also stated in his deposition: "I think that the promises that the auditors
made to my tax representatives were -- included those that were required by law,
but that went much further and were unconditional statements that they would
preserve the confidentiality of the documents that they wanted me to submit to
them. "

Second, whenever Hyatt or his agents submitted information to the FTB, they
sought assurances of confidentiality and clearly expressed that the information
and documents conveyed to the FTB were to remain confidentiaL. Frequently,
FTB officials provided acknowledgment that they understood Hyatt's strong
desire for confidentiality and assurances that Hyatt's information would remain
confidentiaL. For example, in a 1997 memo from Eugene Cowan (Hyatt's
accountant) memorializing conversations with Anna Jov.anovich of the FTB, he
stated:

Ms. Jovanovich asked if we would supply her with certain
agreements that the FTB had previously reviewed and had copied
excerpts from. She reiterated. her understanding that Mr. Hyatt
was extremely concerned over the confidential nature of his
agreements and his case in total.

Additionally, in letters from Eugene Cowan to the FTB, transmitting Hyatt's
licensing agreements with various companies, Cowan stated: "Copies of these
agreements are being sent to you under your assurance that the agreements wil
be kept confidential and secure."

In a June 25, 1998 memo to his file, Cowan wrote: "From the outset of the audit
conducted by the FTB on the tapayer's 1991 and 1992 taxable year, we have

informed the FTB of the taxpayer's need and desire to keep the materials
furnished as part ofthe audit private and confidentiaL." In that memo, Cowan
provided a "chronology of the written and oral contacts that I have had with the
FTB concerning the taxpayer's desire for confidentiality and/or privacy."
According to Cowan's recollections of his conversations with FTB officials in
the chronology, on September 13, 1993, "Mr, Shayer explained that FTB
personnel was required to maintain the confidentiality of a taxpayer records, Mr.
Shayer assured me that the taxpayer's fie would be maintained in a. locked
cabinet and that only the FTB personnel working on the case would have access
to the file." On September 29, 1993, "I (Cowan) reiterated to Mr. Shayer the
sensitive, confidential nature of the documentation, Mr. Shayer assured me that
the confidentiality of the documents would be maintained." Cowan references a
conversation he had with Mr. Soriano "regarding the taxpayer's desire to keep
his home address private and confidentiaL." On February 23, 1995, Cox made a
visit to Cowan's offices to review Hyatt's documents. According to Cowan's
description of the visit: "I told Ms, Cox that the taxpayer is very concerned for
his privacy and tried to maintain a very low profile in Nevada. Ms. Cox assured

-8-
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me that everyone in the FTB was subject to the security and disclosure policy of
the FTB the violation of which would cause an FTB employee to lose his job or
worse." Throughout the memo, Cowan writes about numerous oral and written
communications with FTB officials, including Mr. Soriano and Ms. Cox, in
which Cowan repeatedly stated that Hyatt expected confidentiality and privacy,
and the FTB officials assured him that they would maintain confidentiality.

In a August 29, 1995 letter to the FTB, Cowan states that "Mr. Hyatt has been
careful to protect his privacy as a result of past harassment and disruption of his
work." Cowan further writes:

As part of maintaining his private profile, Mr. Hyatt has imposed
on friends and colleagues to serve as trustees or as nominal
addressees for Mr. Hyatt s personal residence and related items
(such as voting address, utilties, etc.) in Las Vegas, Mr. Hyatt
also uses Post Office boxes for his correspondence to maintain
privacy. Mr. Hyatt does not want his name publicly associated
with his residence. Of course, Mr. Hyatt uses Las Vegas business
cards and has had extensive business correspondence and contacts
using his Las Vegas address and phone number in 1991 and 1992
(and to the present). But, as mentioned above, to protect against
undesirable contacts, he has tried to insulate his name from
readily-accessible public records.

In a response letter, Cox writes: "The FTB acknowledges that the taxpayer is a
private person who puts a significant effort into protecting his privacy. . . . Your
letter states that the taxpayer does not want his name publicly associated with his
residence. "

In Cowan's deposition testimony, he stated that "Mr. Shayer (of the FTB) and I
discussed keeping Mr. Hyatt's documents confidential and keeping them locked
in a cabinet, I think, he described, and allowing as few as possible - basically,
those folks who needed to know at the FTB to be able to review that." In another
parts of his deposition, Cowan states that he discussed the importance of
protecting Hyatt's confidentiality with the FTB officials.

Third, beyond explicit promises of confdentiality, the documents also indicate
that the FTB had duties of confidentiality by virtue of the natue of its
relationship with Hyatt, its special position of power, its own rules and
procedures, and its other obligations under the laws and constitution of
California, In paricular, the FTB's Disclosure Education Training Manual
emphatically calls for keeping personal information confidentiaL. Throughout
this booklet, on nearly every page, the slogan "If in doubt, don't disclose"
appears. Moreover, the Manual states that "(t)he primary types and sources of
confidential information received by FTB include: tax information received from
individuals such as: an individual's name, social security number, addresses,
exemptions, or filing status." On that page are four text graphics with the words
"CONFIDENTIAL," "TOP SECRET," "NEED TO KNOW," and
"CLASSIFIED. "

The FTB' s duty of confidentiality is also established by statements it makes to
taxpayers. A document entitled California Taxpayers Bil of Rights - 1988: A
Guide for Taxpayers states:

-9-
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Your Rights to Confidentiality

We keep confidential the information that you provide to us on your state tax
returns, in letters and during any meetings with our auditors or other
representatives. We share confidential information, only as required by law, with
other government agencies such as the Internal Revenue Service and other
state and local tax agencies.

If, however, you are no longer married or living with your spouse and you filed a
joint return with an amount due, upon written request, we can tell you whether
we have tried to collect from your spouse, the general nature of the collection
activities, and the amount we have collected.

On documents requesting information from Hyatt, a Privacy Notice appears
describing the privacy rights established in the California Information Practices
Act of 1977.

In a letter to Hyatt dated June 17, 1993, the FTB provided Hyatt with a
questionnaire for use in the FTB' s investigation. That questionnaire contained
provisions about the FTB's responsibilties:

Your tax retu has been selected for audit by the California
Franchise Tax Board (FTB).

What should you expect from a Franchise Tax Board audit?

· Coureous treatment by FTB employees

· Clear and concise requests for information from the auditor
assigned to your case

· Confidential treatment of any personal and financial information
that you provide to us

· Completion of the audit within a reasonable amount of time.

The promise of confidentiality is broad and clear: "Confidential treatment of any
personal and financial information that you provide to us." In the Privacy Notice
(FTB 1131), the FTB states:

We may give the information you fuish us to the United States
Internal Revenue Service, the proper official of any state imposing
an income tax or a tax measured by income, the Multistate Tax
Commission and to California government agencies and officials,
as provided by law. If you owe any monies. we may disclose the
amount due to employers, financial institutions, County
Recorders, vacation trust fuds, process agents and other payers.

This language is consistent with the language in the document entitled California
Taxpayers Bil of Rights - 1988: A Guidefor Taxpayers. It is my opinion that
these documents make explicit promises of confidentiality. They strongly and
repeatedly state the general rule that any information that a taxpayer furnishes to
the FTB is to be kept confidentiaL. The documents state that there are exceptions
to this general rule, and they delineate these exceptions. Nowhere in the
documents does the FTB state that it wil disclose personal information to third
paries such as doctors, newspapers, dating services, and others.

-10-
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It is worth noting that the FTB Privacy Notice (FTB 1131, revised 5-89/6-91)
attached to the forms sent to Hyatt differs from the latest version of the FTB
Privacy Notice (FTB 1131, revised 08-2004). In particular, the section on
information disclosure has been re-written.

The FTB Privacy Notice provided to Hyatt is quoted above. The 08-2004
version of the FTB Privacy Notice states:

Information Disclosure

We may disclose your tax information to:

· The Internal Revenue Service.

· Other states' income tax officials.

· The Multistate Tax Commission.

· Appropriate Californan governent agencies and officials.

· Third paries when necessary to determine or collect your tax
liabilities.

Similar to the Privacy Notice provided to Hyatt, the 2004 version mentions that
information may be disclosed to the IRS, other-states' tax offcials, the Multistate
Tax Commission, and appropriate California governent agencies and officials.
However, there is an addition at the end of the 2004 version: "Third parties when
necessary to determine or collect you tax liabilties." This does not appear in the
Privacy Notices Hyatt received.

The FTB's 2004 Privacy Notice at least mentions the possibility that information
wil be provided to third parties "when necessary." As discussed above, even
were this the notice that Hyatt received, it is my opinion that many ofthe FTB's
disclosures of Hyatt's personal information lack any apparent justification. But
Hyatt received the older Privacy Notice, which enumerated the entities and
officials that might receive his personal information. Nowhere in the notice
Hyatt received are third paries mentioned.

The very purpose of a Privacy Notice is to inform the taxpayer of the limited
exceptions to the strong rule of confidentiality that the FTB is to follow.
Accordingly, the FTB clearly breached the confidentiality it promised in its
Privacy Notice. To the extent it had the practice of disclosing information to
third paries under any circumstances, then its Privacy Notice was misleading
and inaccurate.

The documents reveal that Hyatt, through his agents, read and relied upon that
Privacy Notice. For example, Eugene Cowan stated in his deposition:

Q. Now, are you aware that at the time that was standard
operating procedure - whether or not that was standard operating
procedure of the FTB to send out Demands to Furnish Information
from third paries without first requesting it from the taxpayer?

- 11-
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A. No, I wasn't aware, I was aware that on the audit forms and
letters that the Franchise Tax Board sends to you is the promise of
following the Information Practices Act and all the requirements
that are imposed on the Franchise Tax Board in doing so."is

Hyatt has therefore pled, and has substantial evidence of, a special relationship between

him and the FTB relative to keeping his non-public information impared to the FTB

confidentiaL. The FTB did have, and does have, an obligation to act in Hyatt's interest, as well

as its own, in keeping the information confidentiaL. In that regard, the FTB has recently

emphasized in its briefing the fact that it relies on voluntary compliance by taxpayers to

cooperate in audits and thereby produce the information sought by the FTB, Taxpayers thereby

repose their trust in the FTB to keep the produced information confidentiaL. A special

relationship thereby is created that requires the FTB to keep this information confdentiaL.

The FTB canot deny this very basic symbiotic relationship and the duty of

confidentiality it undertakes towards a taxpayer in seeking, even insisting upon, voluntar

compliance by a taxpayer relative to the taxpayer's production of requested information. The

FTB benefits by receiving the information it needs, and the taxpayer benefits - at least so long

as the FTB does not breach its duty of confidentiality - by avoiding having the FTB approach

third parties for the requested information and by avoiding lengthy, costly and public battles via

subpoena enforcement, among other things. The byproduct is a confdential relationship that the

FTB must not violate.

As a result, allowing Hyatt to amend and add his breach of confidentiality claim wil not

be a nullty. At the very least, Hyatt's claim that a special relationship was created by the above

facts is a question of fact for the jury.

3. Granting Hyatt leave to amend to add his allegations of attorneys' fees as
special damages is not futile.

The FTB argues that attorneys' fees as special damages are not recoverable under

15 D. Solove's Expert 
Witness Report, served on FTB counsel on March 31, 2006, at 13-18 (footnotes omitted for

ease of editing) but can be reviewed in hardcopy of Professor Solove's report attached hereto as Exhibit 2.

-12-
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Hyatt's intentional tort claims. 
16 To be clear, Hyatt is not seeking his attorneys' fees for

prosecuting his intentional tort claims in this action. This is as spelled out more explicitly in the

Second Amended Complaint, as Hyatt is seeking as damages his attorneys' fees and

accountant's fees in defending the FTB' s bad faith audits and now protest proceedings. As

such, this form of damages is recoverable as highly foreseeable and no different than a personal

injury plaintiff seeking recovery of his doctor bils. Hyatt has sought leave to amend, citing

Sandy Valley Associates v. Sky Ranch Estates Owners Assoc., 117 Nev, 948 (2001), only to

ensure there is no technical objection that because this element of Hyatt's damages from the

FTB's bad faith conduct in the audits and protests are attorneys' fees, they need to be pled with

specificity under Sandy Valley. In this sense, Hyatt and the FTB are talking two different

languages as the FTB does not even address Hyatt's clear pronouncement as to the attorneys'

fees he is seeking. Hyatt's Second Amended Complaint states, in regard to each tort claim for

which Hyatt's professional fees from the audits and protests are sought as damages:

It was highly foreseeable to the FTB that, absent the success of its scheme to
unlawflly deprive plaintiff of his property through such acts of intimidation as
the destruction of his privacy and the imposition of huge "fraud" penalties, as
aforesaid, plaintiff s only alternative was to vigorously defend himself in the
audits and the continuing California tax proceedings. This required the
employment of a team of attorneys and other experts. The resulting attorneys'
fees and other professional fees which plaintiff has incured, and continues to
incur, were proximately and directly caused and necessitated by the FTB's
course of tortious behavior,

As such, arguably, Sandy Valley is not implicated and Hyatt need not even specially

plead the subject attorneys' fees as Hyatt is not seeking his attorneys' fees from this case.

Nonetheless, out of an abundance of caution and to avoid any argument that the claim for these

attorneys' fees incurred as par of Hyatt's damages in the audits and protest must be so pled,

Hyatt seeks to amend as stated in his Second Amended Complaint.

Moreover, the FTB has known since at least July of 2004 when Hyatt first produced the

attorneys' bils and accountant's bils from the audits and early protests that these were the fees

16 For one such claim, "outrage" or intentional inflction of emotional distress, the FTB wrongly describes the term

"outrage" as a California moniker. It is nothing of the sort. The tort has traditionally caried this name in Nevada.

-13 -
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he was seeking in this case. As discussed in Hyatt's moving papers, Hyatt produced these in

response to the Discovery Commissioner's ruling fied February 2, 2004 that required he

produce copies of the attorneys' bils he seeks to recover in this action. Neither at that time, nor

since, has Hyatt produced his litigation bils from this case. The FTB certainly has not been

confused, nor could it be prejudiced by Hyatt seeking recovery of his attorneys' fees from the

audits and protests, given the FTB has had them for almost two years.

Most significantly, Hyatt's request to amend to add the subject allegations asserting the

attorneys' fees as special damages is not futile. Having been incurred in another proceeding, the

very proceeding at which the bad faith conduct at issue in this case occurred, they were

eminently foreseeable and recoverable as an element of Hyatt's damages from the bad faith

intentional torts alleged. In that regard, Sandy Valley holds that "when attorneys' fees are

considered as an element of damages, they must be the natual and proximate consequence of

the injurious conduct.,,17 This precisely describes the attorneys' fees sought here by Hyatt in the

Second Amended Complaint.

17

18

19

20

21

22

23

24

25

26

27

28

Because Hyatt does not seek recovery of his attorneys' fees from this tort case, the

FTB's discussion of whether this case fits within one of the types of cases described in Sandy

Valley for which fees incured in that specific case are recoverable as special damages has no

real application here. Hyatt does not seek recovery of his fees in this case, at least in part

because he chooses not to produce his litigation bils and thereby waive any privilege and work

product protection contained therein.

As this Cour is aware from the FTB's recent objection to an order made by the

Discovery Commissioner regarding what witness compensation information Hyatt must

produce, Hyatt opposes production of his litigation bils. If, however, the FTB were successful

in compellng Hyatt to produce such bils, Hyatt would have a viable claim for recovery ofthem

as special damages under Sandy Valley which specifies that recovery of attorneys' fees as

damages is permissible for actions that "were necessitated by the opposing party's bad faith

17 Sandy Valley Associates, v. Sky Ranch Estates Owners Assoc., 117 Nev. 948, 957 (2001)

-14-
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conduct.,,18 That is precisely this case. While the opinion prefaces this basis for actions for

declaratory or injunctive relief, there is no logical reason it would also not apply in this case

where the FTB's bad faith intentional acts are specifically at issue and which Hyatt seeks to

remedy. But again, barring any order compellng Hyatt to produce his litigation bils from this

case, Hyatt is not seeking recovery of his attorneys' fees in this case.

4. Granting Hyatt leave to amend to add references to "informational
privacy" is not futile and merely conforms the pleading to the claims being
litigated in this case as demonstrated by the parties' consistent briefing to
this Court and the Nevada Supreme Court.

The FTB objects to Hyatt's references in the Second Amended Complaint to

"informational privacy." Despite litigating Hyatt's informational privacy rights as part of

Hyatt's invasion of privacy claims for as many years as this case has been pending, the FTB stil

does not understand that "informational privacy" is a term that describes paricular modern

privacy rights that have developed as par of the common law for invasion of privacy. As it did

last year in bringing its failed and unecessary partial sumary judgment motion re Hyatt's

non-existent "IPA" claims, the FTB confuses "informational privacy" with California's

Information Practices Act. While that act codifies in California significant aspects of

informational privacy, common law informational privacy is at issue in this case and has been

from early on.19 Hyatt is not asserting a statutory claim under the IP A. He is asserting common

law invasion of privacy claims, which include his informational privacy. 
20

Hyatt's Opposition to the FTB's Partial Summary Judgment re IPA claims detailed the

22

23

24

25

26

27

28

above distinction and how Hyatt's common law claims differ from and were not statutory IPA

claims. In sum, Hyatt argued there:

18 ¡d., 117 Nev. at 958.

19 For example, Hyatt's Opposition to the FTB's Summary Judgment Motion in 2000 set forth in detail Hyatt's

informational privacy claims and how they are part of and establish Hyatt's invasion of privacy claims. This was
summarized in Hyatt's Opposition to the FTB's Partial Summary Judgment Motion re IPA Claims, at 14 - 19, a
copy of which is attached hereto as Exhibit 3.
20 Another summary of the law relative to informational privacy and its common law origin is set forth in D.
Solove's Expert Witness Report at 3 - 9, attached hereto as Exhibit 2.
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Hyatt has pled, presented evidence of, and otherwise developed and presented a
primafacie case for various prongs of Nevada's common law invasion of privacy
tort, including violation of informational privacy. These are common law claims.
As set forth above, the legal sufficiency, pleading suffciency, and evidentiary
sufficiency of these claims - at least relative to a sumary judgment - has
been established by the rulings by this Cour and the Nevada Supreme Court.
The FTB' s reference to and discussion of a statutory IP A claim is disingenuous
as Hyatt has not asserted such a claim. To the extent the FTB's motion is a
disguised attack on Hyatt's common law invasion of privacy claims, and
paricularly the informational privacy aspect of those claims, the FTB is seeking
an end-ru around prior rulings of this Cour and the Nevada Supreme Court,

To be clear, and as the FTB knows and should have referenced in its motion,
Hyatt has presented and is pursuing a common law claim for informational
privacy as par of his invasion of privacy tort. Hyatt has extensively briefed this
issue in the proceedings described above demonstrating the development of the
common law for informational privacy as a now accepted par of the invasion of
privacy tort. In opposing the FTB' s sumary judgment motion, Hyatt explained
. . . his informational invasion of privacy claim.21

Hyatt further explained how "informational privacy" fits into his common law invasion

of privacy claims by quoting his summary judgment opposition from 2000 in his Opposition to

the FTB' s IP A motion last year:

(b) Courts are particularly vigilant in enforcing informational
privacy rights related to social security numbers, addresses, and
other private information.

16 Courts of every level- including the U. S. Supreme Cour -
find disclosure of private personal information such as social
security numbers and secret addresses actionable and a violation
of an individual's "informational privacy" rights.

17

18

19

20

21

22

23

24

25

26

27

28

(i) U. S. Supreme Court informational privacy cases.

The U, S. Supreme Court has issued three opinions bearing on the
issue. United States Department of Defense v. Federal Labor
Relations Authority (FLRA), held that disclosure of employees'
home addresses to their union was a "clearly unwaranted
invasion of privacy." That case was largely based on United
States Dept. of Justice v. Reporters Committee for Freedom of
Press, which recognized that "both the common law and the literal
understandings of privacy encompass the individual's control of
information concerning his or her person. f1 Finally, United States
Department of State v. Ray, held that the disclosure of names and
addresses would be a clearly unwarranted invasion of privacy
because confdentiality had been promised and disclosure of the
information would be "a special affront to his or her privacy."

21 Hyatt's Opposition to FTB's Partial Summary Judgment Motion re IPA claims, at 14 - 16, attached hereto

(without exhibits) as Exhibit 3.
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1 and confidential information with the understanding that it would remain confidentiaL. therebv

2 creatin2: a confidential re1ationshio in which the FTB was reouired not to disclose Hvatt's hi2:hlv

3 oersonal and confidential information. The FTB even noted in its own internal documentation

4 that plaintiff had a signficant concern in regard to the protection of his privacy in tung over

5 such information. At the time this occured, plaintiff was stil hopeful that the FTB was actually

6 operating in good faith, a proposition that, as noted throughout this complaint, proved to be

7 utterly false.

8 35. 35. Plaintiffis informed and believes, and therefore alleges, that the FTB

9 and defendants nevertheless violated p1aintifts right to privacy in regard to such information by

10 revealing it to third paries and otherwise conducting an investigation in Nevada. and continuin2:

11 to conduct such an investi2:ation. through which the FTB and defendants revealed to third

12 paries personal and confidential information, which plaintiff had every right to expect would

13 not be revealed to such paries.

14 36. 36. Plaintiffis informed and believes, and therefore alleges, that the FTB

'"

15 and defendants' extensive probing and investigation of plaintiff, including their actions both

16 occurng within Nevada and directed to Nevada from Californa, were performed. and continue

17 to be oerformed. with the intent to harass, anoy, vex, embarass and intimidate plaintiff such

18 that he would eventually enter into a settlement with the FTB concernng his residency durng

19 the disputed time periods and the taxes and penalties allegedly owed. Such conduct by the FTB

20 and defendants did in fact. and continues to. harass, anoy, vex and embarass Hyatt, and

21 syphon his time and energies from the productive work in which he is engaged.

22 37. 37. Plaintiff is informed and believes, and therefore alleges, that the FTB

23 and defendants through their investigative actions, and in paricular the maner in which they

24 were cared out in Nevada, intentionally intrded. and continues to intentionallv intrde. into

25 the solitude and seclusion which plaintiff had specifically sought by moving to Nevada. The

26 intrsion by the FTB and defendants was such that any reasonable person, including plaintiff,

27 would find highly offensive.

28
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1 38. 38. As a direct, proximate, and foreseeable result ofthe FTB and

2 defendants' aforementioned invasion of plaintiff's privacy, plaintiff has suffered actual and

3 consequential damages in a total amount in excess of$10,000.

4 39. 39. Plaintiff is informed and believes, and therefore alleges, that said

5 invasion of plaintiff's privacy was intentional, malicious, and oppressive in that such invasion

6 was despicable conduct by the FTB and defendants entered into with a wilful and conscious

7 disregard of plaintiff's rights, and the efficacious intent to cause him injur. Plaintiffis

8 therefore entitled to an award of puntive damages against the FTB and defendants in an amount

9 sufficient to satisfy the puroses for which such damages are awarded.

10 Claim for Attornevs' Fees as Soecial Damages Pursuant to NRCP 9 (g)

11 40. Plaintiff was drawn into the FTB's audit without choice and as an innocent oarv.

12 As such. olaintiffhad everv right to exoect that the FTB's demand for an audit would be

13 orocessed in good faith. according to the law and the facts. Instead. he was subjected to. and

14 continues to be subjected to. a determined and malicious bad-faith attemot to extort monev from

15 olaintiffunder abuse and betraval ofthe FTB's lawful taxing oowers. The FTB's fraudulent and

16 oooressive scheme includes the intimidating imoosition of enormous. indefensible "fraud

17 oenaltv" assessments designed to force olaintiff to vield to a major comolOmise or suffer

18 significant financial and reoutationa1 destruction. The threatened (and consummated) tortious

19 actions included the outrageous1v intrusive invasion of his orivacv. as aforesaid. and the

20 oublicitv oforivate facts that were exoresslv extracted from olaintiffunder false oromises of

21 strct confidentialitv. Plaintiff reoeatedlv relied on these oromises to his extreme and oermanent

22 detrment.

23 41. Plaintiff was forced to disclose his orivate documents and information with the

24 FTB under the duress of the FTB'sunauestioned oowers. but did so with the exoectancv of a

25 forthrght. lawful audit. Instead. olaintiffbecame the intended victim of the FTB. thus forcing

26 olaintiffto either: (1) succumb to tortious acts that would unlawfullv deorive him oermanentlv

27 of his hard-eared oersonal orooertv and right not to have his orivacv invaded bv the oub1ication

28
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1 of his confidentiaL. Drivate facts as aforesaid: or (2) fiiit the FTB throuii the onlv means

2 available. to wit: the emDlovrent of teams ofle2:al and Drofessional eXDerts to vi2:orouslv

3 defend himself in the audits and the continuin2: California tax Droceedin2:s.

4 42. It was hiiilv foreseeable to the FTB that. absent the success of its scheme to

5 unlawfullv deDrive Dlaintiff of his DfoDertv throu2:h such acts of intimidation as the destrction

6 of his Drivacv and the imDosition ofhu2:e "fraud" Denalties. as aforesaid. Dlaintifts onlv

7 alternative was to vi2:orouslv defend himself in the audits and the continuin2: California tax

8 Droceedin2:s. This reauired the emDlovrent of a team of attornevs and other eXDerts. The

9 resultin2: attornevs' fees and other Drofessional fees which Dlaintiffhas incurred. and continues

10 to incur. were Droximatelv and directlv caused and necessitated bv the FTB's course of tortious 

11 behavior.

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

43. Plaintifts incurence of attornevs' fees and other Drofessional fees are hi2:h1v

foreseeable dama2:es resultin2: directlv from the FTB's tortious conduct a2:ainst Dlaintiffin

Dursuit of unlawful obiectives. Plaintifts alternatives were to do nothin2: and be vanouished bv

the overwhelmin2: Dower and resources of a tenacious and corrDt FTB. or vi2:orous1v defend

himself in the audits and the continuin2: California tax Droceedin2:s. Plaintiff therefore claims.

as sDecial dama2:es. his attornevs' fees in an amount in excess of$10.000.00. the total amount

thereof to be moved accordin2: to the evidence at tral.

THIR CAUSE OF ACTION

(For Invasion of 
Privacy - Unreasonable Publicity Given

To Private Facts). Includin2: Publicitv Given to Matters Protected

Under the ConceDt of Informational Privacv)

44. 10. Plaintiffrealleges and incorporates herein by reference each and

every allegation contained in paragraphs 1 through 27, 29 through 31, and 31 though 37,11

above, as though set forth herein verbatim.

45. 41. As set forth above, plaintiff revealed to the FTB highly personal and

confdential information at the request of the FTB as an ostensible par of its audit and
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1 investigation into plaintifts residency durng the disputed time periods. therebv creatin!! a

2 confidential relationshiD in which the FTB was reQuired not to disclose Hvatt's hiw1v Dersona1

3 and confidential information. Plaintiff had a reasonable expectation that said information would

4 be kept confidential and not revealed to third paries and the FTB and defendants knew and

5 understood that said information was to be kept confidential and not revealed to third paries.

6 46. 12. The FTB and defendants, without necessity or justification,

7 nevertheless disclosed to third paries. and continue to disclose to third Daries. in Nevada

8 certain ofplaintifts personal and confidential information which had been cooperatively

9 disclosed to the FTB by plaintiff only for the puroses of facilitating the FTB's legitimate

10 auditing and investigative efforts. or which the FTB had aCQuired via other means but was

11 reQuired bv its own rules and rein1ations or state law not to disclose to third Daries.

12 47. 13. As a direct, proximate, and foreseeable result of the FTB's

13 aforementioned invasion ofplaintifts privacy, plaintiff has suffered actual and consequential

14 damages in a total amount in excess of $10,000.

15 48. 11. Plaintiff is informed and believes, and therefore alleges, that said

'" 16 invasion of p1aintifts privacy was intentional, malicious, and oppressive in that such invasion

17 constituted despicable conduct by the FTB and defendants entered into with a wilful and

18 conscious disregard of the rights of plaintiff. Plaintiff is therefore entitled to an award of

19 puntive or exemplar damages in an amount sufficient to satisfy the puroses for which such

20 damages are awarded.

21 Claim for Attornevs' Fees as SDecial Dama!!es Pursuant to NRCP 9 (!!)

22 49. Plaintiff was drawn into the FTB's audit without choice and as an innocent DarV.

23 As such. Dlaintiffhad everv riwt to eXDect that the FTB's demand for an audit would be

24 orocessed in !!ood faith. accordin!! to the law and the facts. Instead. he was subiected to. and

25 continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

26 Dlaintiffunder abuse and betrava1 of the FTB's lawful taxin!! Dowers. The FTB's fraudulent and

27 oDoressive scheme includes the intimidatin!! imDosition of enormous. indefensible "fraud

28
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1 Denaltv" assessments desiimed to force Dlaintiffto vield to a maior comOfomise or suffer

2 sÜmificant financial and reDutational destrction. The threatened (and consummated) tortious

3 actions included the outraiieouslv intrusive invasion of his Drivacv. as aforesaid. and the

4 Dublicitv ofDrivate facts that were eXDresslv extracted from Dlaintiffunder false Dromises of

5 strict confidentialitv. Plaintiff reDeatedlv relied on these Dromises to his extreme and Dermanent

6 detriment.

7 50. Plaintiff was forced to disclose his Drivate documents and information with the

8 FTB under the duress of the FTB's unQuestioned Dowers. but did so with the eXDectancv ofa

9 forthriiht. lawful audit. Instead. Dlaintiffbecame the intended victim ofthe FTB. thus forcinii

10 D1aintiffto either: (1) succumb to tortious acts that would unlawfully deDrive him Dermanentlv

11 of his hard-eared Dersonal DroDertv and riiiht not to have his Drivacv invaded bv the Dublication

of his confidentiaL Drivate facts as aforesaid: or (2) fiiiht the FTB throuiih the onlv means

13 available. to wit: the emDlovrent of teams of1eiial and Drofessional eXDerts to viiiorouslv

14 defend himself in the audits and the continuinii California tax Ofoceediniis.

15 51. It was hiiilv foreseeable to the FTB that. absent the success of its scheme to

16 un1awfullv deDrive Dlaintiff of his DroDertv throuiih such acts of intimidation as the destrction

17 of his Drivacv and the imDosition ofhuiie "fraud" Denalties. as aforesaid.D1aintiffs onlv

18 alternative was to viiiorous1v defend himself in the audits and thecontinuinii California tax

19 Droceediniis. This reQuired the emDlovrent of a team of attornevs and other eXDerts. The

20 resultinii attornevs' fees and other orofessional fees which Dlaintiffhas incurred. and continues

21 to incur. were Droximatelv and directlv caused and necessitated bv the FTB's course of tortious 

22. behavior.

23 52. Plaintiffs incurence of attornevs' fees and other orofessiona1 fees are hiiihlv

24 foreseeable damaiies resultinii directlv from the FTB's tortious conduct aiiainst D1aintiffin

25 Dursuit of unlawful obiectives. Plaintiffs alternatives were to do nothinii and be vanQuished bv

26 the overwhelminii Dower and resources of a tenacious and COrrDt FTB. or viiiorouslv defend

27 himself in the audits and the continuinii California tax Droceediniis. Plaintiff therefore claims.

28
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13
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17

18

19

20

21

22

23

24

25

26

27

28

as soecia1 damaiæs. his attornevs' fees in an amount in excess of $10.000.00. thetotal amount

thereof to be moved accordim! to the evidence at triaL.

FOURTH CAUSE OF ACTION

(For Invasion of Privacy- Casting Plaintiff in a

False Light)

53. #:P1aintiffrealleges and incorporates herein by reference each and every

allegation contained in paragraphs 1 through 27,29 through 31,34 through 37, and 41 and

4i& above, as if set forth herein verbatim.

54. 46. By conducting interviews and interrogations of Nevada residents and

by issuing unauthorized "Demands to Furish Information" as par oftheir investigation in

Nevada ofp1aintifts residency, the FTB and defendants invaded plaintifts right to privacy by

stating or insinuating to said Nevada residents that plaintiff was under investigation in

Californa, thereby falsely portaying plaintiff as having engaged in illegal and immoral

conduct, and decidedly casting p1aintifts character in a false light.

55. 17. The FTB and defendants' conduct in publicizing its investigation of

plaintiff cast plaintiff in a false light in the public eye, thereby adversely compromising the

attitude of those who know or would, in reasonable likelihood, come to know Gil Hyatt because

of the natue and scope of his work. Such publicity of the investigation was offensive and

objectionable to plaintiff and was cared out for other than honorable, lawful, or reasonable

puroses. Said conduct by the FTB and the defendants was calculated to har, vex, anoy and

intimidate plaintiff, and was not only offensive and embarassing to plaintiff, but would have

been equally so to any reasonable person of ordinar sensibilities similarly situated, as the

conduct could only serve to damage plaintifts reputation.

56. 48. As a direct, proximate, and foreseeable result ofthe FTB and

defendants' aforementioned invasion ofplaintifts privacy, plaintiff has suffered actual and

consequential damages in a total amount in excess of $10,000.
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1 57. 49. Plaintiff is informed and believes, and therefore alleges, that said

2 invasion of plaintiff's privacy was intentional, malicious, and oppressive in that such invasion of

3 privacy was despicable conduct by the FTB and defendants, entered into with a wilful and

4 conscious disregard of the rights of plaintiff. Plaintiffis therefore entitled to an award of
i

5 exemplar or puntive damages in an amount sufficient to satisfy the purposes for which such

6 damages are awarded.

7 Claim for Attornevs' Fees as SDecial DamaileS Pursuant to NRCP 9 (Q:)

8

9

10

11

12

13

14

15

16

17

18

19

20

Plaintiff was drawn into the FTB's audit without choice and as an innocent58.

DarV. As such. Dlaintiffhad everv riQ:ht to eXDect that the FTB's demand for an audit would be

Drocessed in Q:ood faith. accordinQ: to the law and the facts. Instead. he was subiected to. and

continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

Dlaintiffunder abuse and betraval of the FTB's lawful taxinQ: Dowers. The FTB's fraudulent and

oDoressive scheme includes the intimidatinQ: imDosition of enormous. indefensible "fraud

Denaltv" assessments desiimed to force Dlaintiffto vield to a maior comDromise or suffer

siimificant financial and reDutational destrction. The threatened (and consummated) tortious

actions included the outraQ:eouslv intrusive invasion of his Drivacv. as aforesaid. and the

Dublicitv ofDrivate facts that were exoresslv extracted from Dlaintiffunder false Dromises of

strict confidentialitv. Plaintiff reDeatedlv relied on these Dromises to his extreme and Dermanent

detrment.

59. Plaintiff was forced to disclose his Drivate documents and information with the

21 FTB under the duress of the FTB's unauestioned Dowers. but did so with the eXDectancv of a

22 forthrQ:ht. lawful audit. Instead. Dlaintiffbecame the intended victim of the FTB. thus forcinQ:

23 Dlaintiffto either: (1) succumb to tortious acts that would unlawfullv deDrive him Dermanentlv

24 of his hard-eared Dersonal oroDertv and riimt not to have his Drivacv invaded bv the Dublication

25 of his confidentiaL Drivate facts as aforesaid: or (2) fiimt the FTB throuim the onlv means

26 available. to wit: the emDlovrent of teams ofleQ:al and Drofessional eXDerts to viQ:orouslv

27 defend himself in the audits and the continuinQ: California tax oroceedinQ:s.

28
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1 60. It was hicl1v foreseeable to the FTB that. absent the success of its scheme to

2 un1awfullv deDrive Dlaintiff of his DroDertv through such acts of intimidation as the destruction

3 of his Drivacv and the imDosition of huge "fraud" Dena1ties. as aforesaid. D1aintiff's onlv

4 alternative was to vigorouslv defend himself in the audits and the continuing California tax

5 moceedings. This reauired the emD10vrent of a team of attornevs and other eXDerts. The

6 resulting attornevs' fees and other mofessional fees which Dlaintiffhas incured. and continues

7 to incur. were moximatelv and directlv caused and necessitated bv the FTB's course oftortious

8 behavior.

9 61. Plaintiff's incurence of attornevs' fees and other Drofessional fees are high1v

10 foreseeable damages resulting directlv from the FTB's tortious conduct against Dlaintiffin

11 Dursuit of unlawful obiectives. Plaintiff's alternatives were to do nothing and be vanauished bv

12 the overwhelming Dower and resources of a tenacious and COITDt FTB. or vigorous1v defend

13 himself in the audits and the continuing California tax Droceedings. Plaintiff therefore claims.

14 as sDecial damages. his attornevs' fees in an amount in excess of$10.000.00. the total amount

thereofto be moved according to the evidence at tral.

16

17

18

19

20

21

22

23

24

25

26

27

28

FIFTH CAUSE OF ACTION

(For the Tort of Outrage)

62. 50. Plaintiff realleges and incorporates herein by reference each and

every allegation contained in paragraphs 1 through 27,29 tl1ough 31,34 tl1ough 37,41 and 42,

and 46 and 47 ,a above, as if set forth herein verbatim.

63. 51. The clandestine and reprehensible maner in which the FTB and

defendants cared out their investigation in Nevada of plaintiff's Nevada residency under the

cloak of authority from the State of Californa, but without permission from the State of Nevada,

and the FTB and defendants' apparentclear intent to continue to investigate and assess plaintiff

staggeringly high Californa state income taxes, interest, and penalties for the entire year of

1992 - and possibly continuing into futue years - despite the FTB's own finding that

plaintiff was a Nevada resident at least as of April of 1992, was, and continues to be, extreme,
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1 oppressive and outrageous conduct. The FTB has, in every sense, sought to hold plaintiff

2 hostage in Californa, disdaining and abandoning all reason in its reprehensible, all-out effort to

3 extort signficant amounts of plaintiff's income without a basis in law or fact. Plaintiff is

4 informed and believes, and therefore alleges, that the FTB and defendants cared out their

5 investigation in Nevada for the ostensible purose of seeking trth concernng his place of

6 residency, but the tre purose of which was. and continue to be. to so harass, anoy, embarass,

7 and intimidate plaintiff, and to cause him such severe emotional distress and worr as to coerce

8 him into paying signficant sums to the FTB irrespective of his demonstrably bona fide

9 residence in Nevada throughout the disputed periods. As a result of such extremely outrageous

10 and oppressive conduct on the par ofthe FTB and defendants, plaintiff has indeed suffered fear,

11 gref, humiliation, embarassment, anger, and a strong sense of outrage that any honest and

12 reasonably sensitive person would feel if subjected to equivalent unelenting, outrageous

13 personal threats and insults by such powerful and determined adversaries.

14 64. 52. As a direct, proximate, and foreseeable result of the FTB and

15 defendants' aforementioned extreme, unelenting, and outrageous conduct, p1aintiffhas suffered

16 actual and consequential damages in a total amount in excess of$10,000.

17 65. 53. Plaintiff is informed and believes, and therefore alleges, that said

18 extreme, unelenting, and outrageous conduct was intentional, malicious, and oppressive in that

19 it was despicable conduct by the FTB and defendants, entered into with a wilful and conscious

20 disregard of plaintiff's rights. Plaintiff is therefore entitled to an award of exemplar or puntive

21 damages in an amount sufficient to satisfy the puroses for which such damages are awarded.

22 Claim for Attornevs' Fees as Soecia1 DamaQes Pursuant to NRCP 9 (Q)

23 66. Plaintiff was drawn into the FTB's audit without choice and as an innocent oarv.

24 As such. olaintiffhad everv riclt to exoect that the FTB's demand for an audit would be

25 orocessed in Qood faith. accordinQ to the law and the facts. Instead. he was subiected to. and

26 continues to be subiected to. a determined and malicious bad-faith attemot to extort monev from

27 olaintiffunder abuse and betrava1 ofthe FTB's lawful taxinQ oowers. The FTB's fraudulent and

28
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1 oDoressive scheme includes the intimidatinl! imDosition of enormous. indefensible "fraud

2 Denaltv" assessments desÜmed to force D1aintiffto vield to a maior comDromise or suffer

3 siimificant financial and reDutational destrction. The threatened (and consummated) tortious

4 actions included the outral!eouslv intrsive invasion of his Drivacv. as aforesaid. and the

5 Dublicitv ofDrivate facts that were eXDresslv extracted from D1aintiffunder false oromises of

6 strct confidentia1itv. Plaintiff reDeatedlv relied on these oromises to his extreme and Dermanent

7 detriment.

8 67. Plaintiff was forced to disclose his Drivate documents and information with the

9 FTB under the duress of the FTB's unQuestioned Dowers. but did so with the eXDectancv of a

10 forthrl!ht. lawful audit. Instead. D1aintiffbecame the intended victim of the FTB. thus forcinl!

11 Dlaintiffto either: (1) succumb to tortious acts that would unlawfullv deDrive him Dermanentlv

12 of his hard-eared Dersonal oroDertv and ril!ht not to have his Drivacv invaded bv the Dublication

13 of his confidentiaL. Drivate facts as aforesaid: or (2) fil!ht the FTB throul!h the onlv means

14 available. to wit: the emDlovrent of teams oflel!al and orofessional eXDerts to vil!orouslv

15 defend himself in the audits and the continuinl! California tax oroceedinl!s.

16 68. It was hil!lv foreseeable to the FTB that. absent the success of its scheme to

17 unlawfullv deDrive Dlaintiff of his oroDertv throul!h such acts of intimidation as the destrction

18 of his Drivacv and the imDosition ofhul!e "fraud" Denalties. as aforesaid. Dlaintif:ls onlv

19 alternative was to vil!orouslv defend himself in the audits and the continuinl! California tax

20 oroceedinl!s. This reQuired the emDlovrent of a team of attornevs and other eXDerts. The

21 resultinl! attornevs' fees and other Drofessional fees which D1aintiffhas incurred. and continues

22 to incur. were Droximatelv and directlv caused and necessitated bv the FTB's course oftortious

23 behavior.

24 69. P1aintif:ls incurence of attornevs' fees and other Drofessiona1 fees are hil!hlv

25 foreseeable damal!es resultinl! directlv from the FTB's tortious conduct al!ainst D1aintiffin

26 Dursuit of unlawful obiectives. P1aintif:ls alternatives were to do nothinl! and be vanQuished bv

27 the overwhelminl! Dower and resources of a tenacious and COllDt FTB. or vil!orouslv defend

28 himself in the audits and the continuinl! Californa tax Droceedinl!s. Plaintiff therefore claims.

24 Delta View comparson of fie:/ /M:/H A TTPDF /Pleadings/Second Amended

Complaint/02-20-06 First amended Complaint.doc and fie://M:/H ATTPDF/Pleadings/Second
Amended Comp1aint/032406 v12 PCB second amended complaint PCB.DOC. Performed on



1 as soecial damal!es. his attornevs' fees in an amount in excess of$10.000.00. the total amount

2 thereof to be moved accordinl! to the evidence at tral.

3 SIXTH CAUSE OF ACTION
4 (For Abuse of Process)

5 70. 54. Plaintiff realleges and incorporates herein by reference each and

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

every allegation contained in paragraphs 1 through 27, 29 thmugh 31, 34 through 37, 41 and 42,

46 an 47, and 51 and 53,~ above, as if set forth herein verbatim.

71. 55. Despite p1aintifts ongoing effort, both personally and through his

professional representatives, to reasonably provide the FTB with every form of information it

requested in order to convince the FTB that plaintiff has been a bona fide resident ofthe State of

Nevada since September 26, 1991, the FTB has wilfully sought to extort vast sums of money

from plaintiffthrough administrative proceedings unelated to the legitimate taxing puroses for

which the FTB is empowered to act as an agency of the governent of the State of Californa;

said administrative proceedings have been lawlessly and abusively directed into the State of

Nevada through means of administrative "quasi-subpoenas" that have been unlawfully utilized

in the attempt to extort money from plaintiff as aforesaid.

72. 56. The FTB, without authorization from any Nevada cour or

governental agency, directed facially authoritative "DEMA(SJ TO FURSH

INORMTION," also referred to herein by plaintiff as "quasi-subpoenas," to varous Nevada

residents, professionals and businesses, requiring specific information about plaintiff. The

21 , aforesaid "Demands" constituted an actionable abuse of process with respect to plaintiff for the

22

23

24

25

26

27

28

following reasons:

(a) Despite the fact that each such "Demand" was without force oflaw, they

were specifically represented to be "Authorized by Californa Revenue & Taxation Code

Section 19504 (formerly 19254 (a) and 26423 (a)(J)," sent out by the State of Californa,

Franchise Tax Board on behalf of "The People of the State of Californa" to each specific

recipient, and were prominently identified as relating to "In the Matter of Gilbert P. Hyatt;"
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1 Plaintiff was also identified by his social securty number, and in certain instances by his actual

2 home address in violation of express promises of confidentiality by the FTB; although the

3 aforesaid "Derrands" were not directed to plaintiff, the perversion of administrative process

4 which they represented was motivated by the intent to make plaintiff both the target and the

5 victim of the ilicit documents;

6 (b) Each such "Demand" was unlawfully used in order to fuher the effort to

7 extort monies from plaintiff that could not be lawfully and constitutionally assessed and

8 collected because plaintiff was a bona fide resident of Nevada throughout the periods of time

9 the FTB has sought to collect taxes from him, and plaintiff has not generated any Californa

10 income durng any of the pertinent time periods;

11 (c) Each such "Demand" was submitted to Nevada residents, professionals and

12 businesses for the ulterior purose of coercing plaintiff into paying extortionate sums of money

13 to the PTB without factual or constitutional justification, and without the intent or prospect of

14 resolving any legal dispute; indeed, as noted above, many ofthe "Demands" were used as

15 vehicles for publicly violating express promises of confidentiality by the FTB, thus adding to

16 the pressure and aniety felt by plaintiff as intended by the PTB in fuherance of its unlawful

17 scheme;

18 (d) Although the FTB was allegedly investigating plaintiff for the audit years

19 1991 and 1992, such audits were and are a "sham" asserted for the puroses of attempting to

20 extort non-owed monies from plaintiff, as demonstrated by the fact that several of the

21 "Demands" indicated that they were issued to secure information (about plaintiff) "for

22 investigation, audit or collection puroses pertaining to the above-named taxpayer for the years

23 indicated," and then proceeded to demand information pertaining to the years 1993, 1994, and

24 1995 "to present;"

25 (e) Sheila Cox, a tax auditor for the FTB who has invested hundreds of hours in

26 attempting to gain unlawful access to p1aintifts wallet through means of extortion, was the

27 "Authorized Representative" who issued these abusive, deceptive and outrageous "Demands;"

28 and each of the "Demands" or quasi-subpoenas constituted legal or administrative process
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1 targeting plaintiffthat was not proper in the regular conduct ofthe FTB's administrative

2 proceedings against plaintiff;

3 (f) That each "Demand" was selectively, deliberately and calculatingly issued to

4 Nevada recipients who Sheila Cox and the FTB thought would most likely respond to the

5 authoritative natue and language of the documents, as opposed to coureous letters of inquiry

6 that tax auditors and the FTB sent to certain governental agencies and officials who were

7 viewed as potential sources of criticism or trouble if confronted with the deceptive attempt to

8 exact sensitive information from them through means of facially coercive documents purorting

9 to have extraterrtorial effect based upon the authority of Californa law;

10 (g) In conjunction with and in addition to the issuance ofthe aforesaid

11 "Demands," and the personal, investigative forays into Nevada by FTB agents, as detailed

12 above, a representative ofthe FTB, Ana Jovanovich, stated to plaintifts tax counsel, Eugene

13 Cowan, Esq., that at this "stage" of the proceedings, these types of disputes involving wealthy

14 or well-known taxpayers over their contested assessments almost always settle because these

15 taxpayers do not want to risk having their personal financial information being made public,

16 thus the "suggestion" by Ms. Jovanovich concernng settlement was made with the implied

17 threat that the FTB would release highly confidential financial information concernng plaintiff

18 ifhe refused to settle, another deceptive and improper abuse ofthe proceedings instigated by the

19 FTB to coerce settlement by plaintiff;

20 (h) In conjunction with and in addition to the issuance of the aforesaid

21 "Demands" and the other improper methods of exerting coercive pressure on plaintiff to pay the

22 FTB money which it has sought to secure by extortion, and without justification in law or

23 equity, the FTB compounded its abuse of its administrative powers by assessing plaintiff huge

24 penalties based on patently false and frvolous accusations, including but not limited to, the

25 concealment of assets to avoid taxes, plus the outrageous contention that plaintiff was

26 fraudulently claiming Nevada residency;

27 (i) The FTB and Sheila Cox knew that they had no authority to issue

28 "DEMAN(SJ TO FURSH INORMTION" to any Nevada resident, business or entity,
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1 and that it was a gross abuse of Section 19504 ofthe Californa Revenue and Taxation Code,

2 under which the aforesaid "Demands" were purortedly authorized; that the aforesaid section of

3 the Californa Revenue and Taxation Code contains no provision that remotely purorts to

4 empower or authorize the FTB to issue such facially coercive documents to residents and

5 citizens of Nevada in Nevada; and despite knowing that it was highly improper and unlawful to

6 attempt to deceive Nevada citizens and businesses into believing that they were under a

7 compulsion to respond to the "Demands" under pain of some type of puntive consequences,

8 Sheila Cox and the FTB nevertheless deliberately and calculatingly abused the process

9 authorized by the aforesaid section of the California Revenue and Taxation Code in order to

10 promote their attempts to extort money from plaintiff;

11 G) From the outset, the determination by Sheila Cox and the FTB to utilize the

12 "DEMA(S) TO FURSH INORMTION" in Nevada, constituted a deliberate, unlawful,

13 and despicable decision to embark on a course of concealment in the effort to produce material,

14 information, pressure and sources of distortion that would culminate in a combination of

15 sufficient strength and adversity to force plaintiffto yield to the FTB's extortionate demands for

16 money; and the course of concealment consisted of concealing from plaintiff the fact that the

17 aforesaid "Demands" were being sent to Nevada residents, professional persons and businesses,

18 and in hiding from the recipients of the "Demands" the fact that despite their stated support in

19 Californa law, the documents had no such support and were deceitful and bogus documents;

20 and

21 (k) The FTB fuher abused its legal, administrative process by issuing the bogus

22 quasi-subpoenas to Nevada residents, professionals, and businesses without providing plaintiff

23 with notice of such discovery as required by the due process clause of Aricle 1, Section 8 of the

24 Nevada Constitution and the applicable Nevada Rules of Civil Procedure.

25 73. 57. As a direct, proximate and foreseeable result ofthe FTB and

26 defendants' intentional and malicious abuse ofthe administrative processes, which the FTB

27 initiated and unelentingly pursued against plaintiff, as aforesaid, plaintiff has suffered actual

28
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1 and consequential damages, including but not limited to fear, aniety, mental and emotional

2 distress in an amount in excess of$10,000.

3 74. 58. Plaintiffis informed and reasonably believes, and therefore alleges,

4 that said abuse of the administrative processes initiated and pursued against plaintiff was wilful,

5 intentional, malicious and oppressive in that it represented a deliberate effort to unlawfully

6 extort substantial sums of money from plaintiff that could not be remotely justified by any

7 honorable effort within the puriew of the powers conferred upon the FTB by the State of

8 California relating to all aspects oftaxation, including the powers of investigation, assessment

9 and collection. Plaintiff is therefore entitled to an award of exemplary or puntive damages in

10 an amount sufficient to satisfy the puroses for which such damages are awarded.

11 Claim for Attornevs' Fees as SDecial Damal!es Pursuant to NRCP 9 (l!)

12 75. Plaintiff was drawn into the FTB's audit without choice and as an innocent DarV.

13 As such. D1aintiffhad everv ril!ht to eXDect that the FTB's demand for an audit would be

14 Drocessed in l!ood faith. accordinl! to the law and the facts. Instead. he was subiected to. and

15 continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

16 Dlaintiffunder abuse and betraval oftheFTB's lawful taxinl! Dowers. The FTB's fraudulent and

17 oDoressive scheme includes the intimidatinl! imDosition of enormous. indefensible "fraud

18 Denaltv" assessments desiiied to force Dlaintiffto vield to a maim comoromise or suffer

19 siiiificant financial and reDutational destrction. The threatened (and consummated) tortious

20 actions included the outral!eouslv intrusive invasion of his Drivacv. as aforesaid. and the

21 Dublicitv ofDrivate facts that were eXDresslv extracted from Dlaintiffunder false Dromises of

22 strct confidentia1itv. Plaintiff reDeatedlv relied on these oromises to his extreme and Dermanent

23 detrment.

24 76. Plaintiff was forced to disclose his Drivate documents and information with the

25 FTB under the duress of the FTB's unauestioned Dowers. but did so with the eXDectancv of a

26 forthrl!ht. lawful audit. Instead. Dlaintiffbecame the intended victim of the FTB. thus forcinl!

27 D1aintiffto either: (1) succumb to tortious acts that would unlawfullv deDrive him Dermanentlv

28

29 Delta View comparson of file:/ /M:/H A TTPDF/Pleadings/Second Amended

Comp1aint/02-20-06First amended Complaint.doc and fi1e://M:/HATTPDF/Pleadings/Second
Amended Comp1aint/032406 v12 PCB second amended complaint PCB.DOC. Performed on



1 of his hard-eared oersonal orooertv and riclt not to have his orivacv invaded bv the oublication

2 of his confidentiaL orivate facts as aforesaid: or (2) fil2ht the FTB throucl the onlv means

3 available. to wit: the emo10vrent of teams oflel2al and orofessional exoerts to vil2orouslv

4 defend himself in the audits and the continuinl2 California tax oroceedinl2s.

5 77. It was hicllv foreseeable to the FTB that. absent the success of its scheme to

6 unlawfullv deorive olaintiff of his orooertv throul2h such acts of intimidation as the destruction

7 of his orivacv and the imoosition ofhul2e "fraud" oenalties. as aforesaid. olaintiff's onlv

8 alternative was to vil2orouslv defend himself in the audits and the continuinl2 California tax

9 oroceedinl2s. This reauired the emolovrent of a team of attornevs and other exoerts. The

10 resultinl2 attornevs' fees and other orofessional fees which olaintiffhas incured. and continues

11 to incur. were oroximatelv and directlv caused and necessitated bv the FTB's course oftortious

12 behavior.

13 78. Plaintiff's incurence of attornevs' fees and other orofessional fees are hil2hlv

14 foreseeable damaæs resultinl2 directlv from the FTB's tortious conduct al2ainst olaintiffin

15 oursuit of unlawful obiectives. Plaintiff's alternatives were to do nothinl2 and be vanauished bv

16 the overwhelminl2 Dower and resources of a tenacious and corrot FTB. or vil2orouslv defend

17 himself in the audits and the continuinl2California tax oroceedinl2s. Plaintifftherefore claims.

18 as soecia1 damaæs. his attornevs' fees in an amount in excess of $10.000.00. the total amount

19 thereof to be oroved accordinl2 to the evidence at triaL.

20 SEVENTH CAUSE OF ACTION21 (For Fraud)
22

79. 59. Plaintiffrea11eges and incorporates herein by reference each and

23

24

25

26

27

28

every allegation contained in paragraphs 1 through 27,29 through 31,34 through 37, 11 and 42,

46 and 47, 51 and 53,54 through 56, including subparagraphs (a) through (k) of the latter

paragraph,~ above, as if set forth herein verbatim.

80. 60. Plaintiff, who prior to September 26, 1991 had been a long-standing

resident and taxpayer of the State of Californa, placed trst and confidence in the bona fides of
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1 the FTB as the taxing authority of the State of Californa when the FTB first contacted him on

2 or about June 1993 regarding the 1991 audit of his Californa tax obligation; by the time of this

3 first contact, plaintiff had become a recognized and prominent force in the computer electronics

4 industr, and he was vitally interested in maintaining both his personal and business securty, as

5 well as the integrty of his reputation as a highly successful inventor and owner and licensor of

6 signficantly valuable patents.

7 81. 61. Durng the course of seeking information and documents relating to

8 the 1991 "audit," and repeatedly thereafter, the FTB absolutely promised to (i) conduct an

9 unbiased. ¡mod faith audit and (ii) maintain in the strctest of confidence, varous aspects of

10 plaintiff's circumstances, including, but not limited to, his personal home address and his

11 business and financial transactions and status; and plaintiff's professional representatives took

12 special measures to maintain the confidentiality of plaintiff's affairs, including and especially

13 obtaining solemn commitments from PTB agents to maintain in the strctest of confidence

14 (assured by supposedly secure arangements) all of plaintiff's confidential information and

15 documents; and the said confidential information and documents were given to the FTB in

16 retu for its solemn guarantees and assurances of confidentiality, as aforesaid. therebv creatinii

17 a confidential relationshio in which the FTB was reauired not to disclose Hvatt's hiiihlv

18 oersonal and confidential information.

19 82. 62. Despite the aforesaid assurances and representations of (i an

20 unbiased. iiood faith audit and (ii confidentiality by the FTB, said assurances and

21 representations were false, and the FTB knew they were false or believed they were false, or

22 were without a sufficient basis for makng said assurances.and representations. Even as the

23 FTBand its agents were continuing to provide assurances of confidentiality to plaintiff and his

24 professional representatives, and without notice to either, Sheila Cox and the FTB were in the

25 process of sending the bogus "DEMAND(S) TO FURSH INORMTION" to the utility

26 companes in Las Vegas which demonstrated that the aforesaid assurances and representations

27 were false, as the FTB revealed plaintiff's personal home address in Las Vegas, thus makng

28 this highly sensitive and confidential information essentially available to the world through
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1 access to the databases maintained by the utility companes. Specific representative indices of

2 the FTB's fraud include:

3 (a) In a letter by Eugene Cowan, Esq., a tax attorney representing plaintiff, dated

4 November 1, 1993 and addressed to and received by Mr. Marc Shayer of the FTB, Mr. Cowan

5 indicated that he was enclosing a copy of plaintiff's escrow instrctions concernng the purchase

6 of his Las Vegas residence, and that "(p)er our discussion, the address of the Las Vegas home

7 has been deleted." Mr. Cowan ended his letter with the following sentence: "As we discussed,

8 the enclosed materials are highly confidential and we do appreciate your utmost care in

9 maintaining their confidentiality." This letter is contained within the files of the FTB, and the

10 FTB noted in its chronologica11ist of items, the receipt of the aforesaid escrow instrctions with

11 "Address deleted;"

12 (b) In the FTB's records concernng its Residency Audit 1991 of Gilbert P.

13 Hyatt, the following pertinent excerpts of notations exist:

14 (Ii) 2/17/95 - "(Eugene Cowan) wants us to make as few copies as possible,

15 as he is concerned for the privacy of the taxpayer. I (the FTB agent) explained that we wil need

16 copies, as the cases often take a long time to complete and that cases which go to protest can

17 take several years to reso1ve(;)"

18 (ii) 2/21/95 - "LETTER FROM REPRESENTATIVE MIK KERN Earlier

19 document request was transferred to Eugene Cowan due to the sensitive and confdential natue

20 of documentation(;)"

21 (iii) 2/23/95 - "Meeting (between Sheila Cox and) . . . Eugene Cowan. . . Mr.

22 Cowan stressed that the taxpayer is very worred about his privacy and does not wish to give us

23 copies of anything. I (Sheila Cox) discussed with him our Securty and Disclosure policy. He

24 said that the taxpayer is fearful of kidnapping." (sic) This latter reference to "kidnaping" is a

25 fabrication by Sheila Cox in an apparent effort to downplay in the FTB's records, the

26 importance of plaintiff's privacy concerns as those of an eccentrc or paranoid; in reality, the

27 FTB, Sheila Cox and other FTB agents knew that plaintiff had genuine cause for being

28 concerned about industrial espionage and other risks associated with the magntude of plaintiff's
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1 position in the computer electronics industr;

2 (iv) On Februar 28, 1995, Eugene Cowan, Esq. sent a letter to Sheila Cox of

3 the FTB enclosing copies of varous documents. He then stated: "As previously discussed with

4 you and other Franchise Tax Board auditors, all correspondence and materials fushed to the

5 Franchise Tax Board by the taxpayer are highly confidentiaL. It is our understanding that you

6 wil retain these materials in locked facilities with limited access(;)" and

7 (v) 8/31/95 - In a letter sent to Eugene Cowan, Esq. by Sheila Cox on

8 8/31/95 regarding the 1991 audit, Cox stated: "The FTB acknowledges that the taxpayer is a

9 private person who puts a signficant effort into protecting his privacy(;J"

10 (c) Despite the meeting Sheila Cox had with Mr. Cowan on Februar 23, 1995,

11 and Mr. Cowan's expression of plaintiff's concern for his privacy, and the explanation by Cox

12 of the FTB's strngent Securty and Disclosure policy (the violation of which may subject the

13 offending FTB employee to criminal sanctions or termination); and despite Mr. Cowan's letter

14 to Sheila Cox of February 28, 1995, discussing the highly confidential nature of "all

15 correspondence and materials fushed to the Franchise Tax Board" and his and plaintiff's

16 "understanding that you wil retain these materials in locked facilities with limited access"

17 (thereby again underscoring the understanding that all information and documents provided to

18 the FTB would be confidential, including plaintiff's personal residence address), Sheila Cox

19 sent a "DEMA TO FURSH INORMTION" to the Las Vegas utility companes

20 including Southwest Gas Corp., Silver State Disposal Service and Las Vegas V alley Water

21 District, providing each such company with the plaintiff's personal home address, thereby

22 demonstrating disdain for plaintiff, his privacy concerns and the FTB's assurances of

23 confidentiality.

24 83. 63. Plaintiff fuher alleges that from the very beginnng of the FTB's

25 notification to plaintiff and his professional representatives of its intention to audit his 1991

26 Californa taxes, express and implied assurances and representations were made to plaintiff

27 through his representatives, that the audit was to be an objective. unbiased. and ¡mod faith

28 inquiry into the status of his 1991 tax obligation; and that upon information and belief, based on
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o
V)

1 the FTB's subsequent actions, the aforesaid representations were untre, as the FTB and certain

2 of its agents were determined to share in the highly successful produce of plaintiff's painstakng

3 labor through means of trth-defying extortion. Indications of this aspect of the fraud

4 perpetrated by the FTB include:

5 (a) Despite plaintiff's delivery of copies of documentar evidence of the sale of

6 his Californa residence on October 1, 1991 to his business associate and confidant, Grace Jeng,

7 to the FTB, the FTB has contended that the aforementioned sale was a sham, and therefore

8 evidence of plaintiff's continued Californa residency and his attempt to evade Californa

9 income tax by fraud;

10 (b) Plaintiff supplied evidence to the FTB that he declared his sale, and income

11 and interest derived from the sale of his LaP alma, Californa home on his 1991 income tax

12 retu, factors that were ignored by the FTB as it concluded that since the grant deed on the

13 home was not recorded until June, 1993, the sale was a sham, as aforesaid, and a major basis for

14 assessing fraud penalties against plaintiff as a means of building the pressure for extortion;

15 (c) Plaintiff, aware of his own whereabouts and domicile, alleges that the FTB

16 has no credible evidence, and can indeed provide none, that would indicate that plaintiff

17 continued to own or occupy his former home in La Palma, Californa which he sold to his

18 business associate and confidant, Grace Jeng on October 1, 1991;

19 (d) After declarng plaintiff's sale of his Californa home on October 1, 1991 a

20 "sham," the FTB later declined to compare the much less expensive Californa home with the

21 home plaintiff purchased in Las Vegas, Nevada (a strong indication favoring Nevada residency)

22 stating that: "Statistics (size, cost, etc.) comparng the taxpayer's La Palma home to his Las

23 Vegas home will not be weighed in the determination (ofresidencyJ, as the taxpayer sold the La

24 Palma house on 10/1/91 before he purchased the house in Las Vegas durng April of 1992."

25 (Emphasis added.); and

26 ( e) The FTB' s gamesmanship, ilustrated in par, above, constituted an ongoing

27 misrepresentation of a bona fide audit of plaintiff's 1991 tax year, a factor compounded

28 egregiously by the qu:;si-'subpoenas sent to Nevada residents, professionals and businesses
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1 without prior notice to plaintiff, and concernng which a number of such offcial documents

2 indicated that plaintiff was being investigated from Januar 1995 to the present, all with the

3 intent of defrauding plaintiff into believing that he would owe an enormous tax obligation to the

4 State of California.

5 84. 64. The FTB and its agents intended to induce plaintiff and his

6 professional representatives to act in reliance on the aforesaid false assurances and

7 representations in order to acquire highly sensitive and confidential information from plaintiff

8 and his professional representatives, and place plaintiff in a position where he would be

9 vulnerable to the FTB's plans to extort large sums of money from him. The FTB was keenly

10 aware of the importance plaintiff assigned to his privacy because of the danger of industral

11 espionage and other hazards involving the extreme need for securty in plaintiff's work and

12 place of residence. The FTB also knew that it would not be able to obtain (at least without the

13 uncertain prospects of judicial intervention) the desired information and documents with which

14 to develop colorable, ostensible tax assessments and penalties against plaintiff, without

15 providing plaintiff and his professional representatives with solemn commtments of secure

16 confidentiality.

17 85. 65. Plaintiff, reasonably relying on the truthfulness of the aforesaid

18 assurances and representations by the FTB and its agents, and having no reason to believe that

19 an agency of the State of Californa would misrepresent its commitments and assurances, did

20 agree both personally and through his authorized professional representatives to cooperate with

21 the FTB and provide it with his highly sensitive and confidential information and documents; in

22 fact, plaintiff relied on the false representations and assurances of the FTB and its agents to his

23 extreme detrment.

24 86. 66. Plaintiff's reasonable reliance on the misrepresentations ofthe FTB

25 and its agents, as aforesaid, resulted in great damage to plaintiff, including damage of an extent

26 and natue to be revealed only to the Cour in camera, plus actual and consequential damages,

27 including but not limited to fear, aniety, mental and emotional distress, in a total amount in

28 excess of$10,000.
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1 87. 67. The aforesaid misrepresentations by the FTB and its agents were

2 fraudulent, oppressive and malicious. Plaintiff is therefore entitled to an award of exemplar or

3 puntive damages in an amount sufficient to satisfy the puroses for which such damages are

4 awarded.

Claim for Attornevs' Fees as SDecial Dama!:s Pursuant to NRCP 9 (g)

88. Plaintiff was drawn into the FTB's audit without choice and as an innocent DarV.

As such. Dlaintiffhad everv right to eXDect that the FTB's demand for an audit would be

orocessed in good faith. according to the law and the facts. Instead. he was subiected to. and

continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

Dlaintiffunder abuse and betraval of the FTB's lawful taxing Dowers. The FTB's fraudulent and

oDDressive scheme includes the intimidating imDosition of enormous. indefensible "fraud

Denaltv" assessments designed to force Dlaintiffto vield to a maiar comDromise or suffer

significant financial and reDutational destrction. The threatened (and consummated) tortious

actions included the outrageouslv intrusive invasion of his Drivacv. as aforesaid. and the

Dublicitv ofDrivate facts that were eXDresslv extracted from Dlaintiffunder false oromises of

strict confidentialitv. Plaintiff reDeatedlv relied on these oromises to his extreme and Dermanent

detrment.

89. Plaintiff was forced to disclose his Drivate documents and information with the

FTB under the duress of the FTB's unauestioned Dowers. but did so with the eXDectancv of a

forthrirt. lawful audit. Instead. Dlaintiffbecame the intended victim of the FTB. thus forcing

D1aintiffto either: (1) succumb to tortious acts that would unlawfullv deDrive him Dermanentlv

of his hard-earned Dersona1 DroDertv and riirt not to have his Drivacv invaded bv the Dublication

of his confidentiaL. Drivate facts as aforesaid: or (2) fiirt the FTB through the onlv means

available. to wit: the emDlovrent of teams of legal and Drofessiona1 eXDerts to vigorous1v

defend himself in the audits and the continuing Californa tax DlOceedings.

90. It was hiirlv foreseeable to the FTB that. absent the success of its scheme to

unlawfullv deDrive Dlaintiff of his oroDertv through such acts of intimidation as the destruction
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1 of his orivacv and the imoosition of huge "fraud" oenalties. as aforesaid. olaintiff's onlv

2 alternative was to vigorouslv defend himself in the audits and the continuing California tax

3 oroceedings. This reouired the emo10vrent of a team of attornevs and other exoerts. The

4 resulting attornevs' fees and other mofessional fees which olaintiffhas incurred. and continues

5 to incur. were oroximatelv and directlv caused and necessitated bv the FTB's course oftortious

6 behavior.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

91. Plaintiff's incurence of attornevs' fees and other mofessional fees are high1v

foreseeable damages resulting directlv from the FTB's tortious conduct against olaintiffin

oursuit of unlawful obiectives. Plaintiff's alternatives were to do nothing and be vanouished bv

the overwhelming Dower and resources of a tenacious and cOllot FTB. or vigorouslv defend

himself in the audits and the continuing California tax moceedings. Plaintifftherefore claims.

as soecial damages. his attornevs' fees in an amount in excess of$1O.000.00. the total amount

thereof to be moved according to the evidence at triaL.

EIGHTH CAUSE OF ACTION

(Far NegligeBt 1\lisrepreseBtatiaB)

(For Breach of Confidentialitv - Including Informational

Privacv)

92. 68. Plaintiffrealleges and incorporates herein by reference each and

every allegation contained in paragraphs 1 through 27,29 through 31,34 through 37,41 and 42,

16 and 47,51 and 53,51 through 56, including Glbparagraphs (a) thTough (k) of the latter

paragraph, and 60 thro1:gh 65, above, as if91. above. as thouii set forth herein verbatim.

69. The FTB, in providing plaintiff and his professional røpresentatiyes aSS1:ælces of

stret eonfidøniality with respect to the sensitive and highly confidential informatiOll and

documents it sought to obtain from plaintiff eoneernng, allegedly, its 1991 tax year audit of

plaintiff, as detailed abo'/e, owed a duty to plaintiff to inform him that the FTB, though its

agents, may not have been able to maintain, or othønvise would not maintain, the strct
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u~

1

2

3

4

5

6

7

8

9

10

11

12

eonfidentiality it had promised plaintiff in order to secure confidential information an

documentation from him.

70. Vlen the PTB r6'/ealed to publie sources and thid persons the highly sensitiT/e and

confidential information an doeumentation it had promised to retain ooder eonditions of strct

confidentiality, it breaehed its duty to plaintiff as described in paragraph 68, above.

71. The relationship between the PTB and plaintiff, was in ever sense one of business 

and trst, as plaintiffy;as required to employ professional tax attorneys and accountants in order

to deal with the PTB's demands, and the PTB's interest y;as in determining means and metods

whereby it could secure revenue from plaintiff. Although plaintiff was forced to deal with the

PTB as a matter oflaT,v, it was clear that the asserted purose for the mutual intercourse T,T;as a

determination as to whether plaintiff may have o',';ed additional taxes f'Ûr ea1endar year 1991 for

whieh he had enj oyed the benefits provided to him by the State of Californa. The negotiations
14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

that occured betv;een plaintiff, though his professional represenatives, and the PTB an its

agens, o';er terms under ,-vhich information and doeumentation would be made available to the

PTB ,-vere also par of what must assuredly be vie''ved as a business relationshp.

93. As reoresented in its own manuals and oolicies. to obtain voluntar comoliance

bv a taxoaver to oroduce information reQuested of the taxoaver durinii audits. the FTB seeks to

iiain the trust and confidence of the taxoaver bv oromisinii confidentialitv and fairness.

Moreover. in its oosition as an auditor. the FTB does iiain. both voluntarlv and bv comoulsion

if necessarv. oossession of oersona1 and confidential information concerninii the taxoaver that a

taxoaver would reasonablv exoect to be keot confidential and not disclosed to third oaries. As a

result. a confidential relationshio exists between the FTB and the taxoaver durnii an audit. and

continues to exist so lonii as the FTB maintains oossession of the oersona1 and confidential

information. that olaces a dutv of lovaltv on the FTB to not disclose the hicl1v oersona1 and

confidential information it obtains concernnii the taxoaver.
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1 94. As described above. in return and in reSDonse to the FTB's reDresentations of

2 confidentialitv and fairness durn!! the audits. D1aintiff did reveal to the FTBhi!!h1v Dersonal and

3 confidential information at the reQuest of the FTB as an ostensible Dart of its audits and

4 investi!!ation into Dlaintiff's residencv durin!! the disDuted time Deriods. The FTB. in its

5 Dosition as an auditor. also aCQuired Dersona1 and confidential information concernin!! Dlaintiff

6 via other means. Based on its dutv of lovaltv and confidentialitv in its role as auditor. the FTB

7 was reQuired to act in !!ood faith and with due re!!ard to Dlaintiff's interests of confidentialitv

8 and therebv not disclose to third Daries Dlaintiff's Dersonal and confidential information. The

9 FTB. without necessitv or iustification. nevertheless breached its dutv of lovaltv and

10 confidentialitv bv makin!! disclosures to third Daries. and continuin!! to make disclosures to

11 third Daries. ofDlaintiff's Dersonal and confidential information that the FTB had a dutv not to

12 disclose.

13 95. As a result of such extremelv outra!!eous and oDDressive conduct on the Dart of

14 the FTB. Dlaintiffhas indeed suffered fear. l!ef. humiliation. embarassment. an!!er. and a

15 stron!! sense of outra!!e that anv honest and reasonablv sensitive Derson would feel UDon breach

16 of confidentialitv bv a Dartv in whom trst and confidence has been imDosed based on that

17 Dartv's Dosition.

18 96. 72. As a direct, proximate~ and foreseeable result ofthe FTB's

19 breachaforementioned invasion of duy to plaintiff; as alleged abo'.'e'sDrivacv, plaintiffhas

20 sustained great damage, including damage of an exten and nate to be revealed only to the

21 Cour in ocimora., plussuffered actual and consequential damages, ineluding but not limited to

22 f-ear, aniety, mental and emotional distress, in a total amount in excess of $10,000.

23 97. Plaintiff is informed and believes. and therefore alle!!es. that said breach of

24 confidentialitv bv the FTB was intentionaL. malicious. and oDDressive in that such breach

25 constituted desDicable conduct bv the FTB entered into with a willful and conscious disre!!ard of

26 the ri!!hts of Dlaintif£ Plaintiff is therefore entitled to an award of Dunitive or exemDlarv

27 damaæs in an amount suffcient to satisfv the Durnoses for which such dama!!es are awarded.

28 Claim for Attornevs' Fees as SDecial Dama!!es Pursuant to NRCP 9 (!!)
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1 98. Plaintiff was drawn into the FTB's audit without choice and as an innocent DarV.

2 As such. Dlaintiffhad everv ri£rt to eXDect that the FTB's demand for an audit would be

3 orocessed in good faith. according to the law and the facts. Instead. he was subiected to. and

4 continues to be subiected to. a determined and malicious bad-faith attemDt to extort monev from

5 Dlaintiffunder abuse and betraval of the FTB's 1awfultaxing Dowers. The FTB's fraudulent and

6 oDDressive scheme includes the intimidating imDosition of enormous. indefensible "fraud

7 Denaltv" assessments desÜmed to force D1aintiffto vield to a maiar comoromise or suffer

8 significant financial and reDutational destrction. The threatened (and consummated) tortious

9 actions included the outrageouslv intrusive invasion of his Drivacv and breach of confidentialitv.

10 as aforesaid. and the Dub1icitv ofDrivate facts that were eXDresslv extracted from Dlaintiffunder

11 false Dromises of strict confidentialitv. Plaintiff reDeatedlv relied on these Dromises to his

extreme and Dermanent detrment.

13 99. Plaintiff was forced to disclose his Drivate documents and information with the

14 FTB under the duress of the FTB's unauestioned Dowers. but did so with the eXDectancv of a

15 forthrght. lawful audit. Instead. Dlaintiffbecame the intended victim of the FTB. thus forcing

16 Dlaintiffto either: (1) succumb to tortious acts that would unlawfully deDrive him Dermanentlv

17 of his hard.,eared Dersonal oroDertv and right not to have his Drivacv invaded bv the Dublication

18 of his confidentiaL. Drivate facts as aforesaid: or (2) fi£rt the FTB through the onlv means

19 available. to wit: the emDlovrent ofteams oflega1 and orofessional eXDerts to vigorouslv

20 defend himself in the audits and the continuing California tax oroceedings.

21 100. It was hi£r1v foreseeable to the FTB that. absent the success of its scheme to

22 unlawfullv deDrive Dlaintiff of his DroDertv though such acts of intimidation as the destruction

23 of his Drivacv and the imDosition of huge "fraud" Denalties. as aforesaid. DlaintifPs onlv

24 alternative was to vigorouslv defend himself in the audits and the continuing California tax

25 Droceedings. This reauired the emDlovrent of a team of attornevs and other eXDerts. The

26 resulting attornevs' fees and other Drofessional fees which D1aintiffhas incurred. and continues

27 to incur. were Droximatelv and directlv caused and necessitated bv the FTB's course of tortious 

28 behavior.
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1 101. Plaintiffs incurrence of attornevs' fees and other Drofessional fees are hii.hlv

2 foreseeable damai.es resultini. directlv from the FTB's tortious conduct ai.ainst Dlaintiffin

3 Dursuit of unlawful obiectives. Plaintiffs alternatives were to do nothini. and be vanQuished bv

4 the overwhe1mini. Dower and resources of a tenacious and corrDt FTB.or vii.orouslv defend

5 himself in the audits and the continuini. California tax Droceedini.s. Plaintiff therefore claims.

6 as sDecial damai.es. his attornevs' fees in an amount in excess of$10.000.00. the total amount

7 thereofto be moved accordini. to the evidence at triaL.

8

9 WHEREFORE, plaintiff respectfully prays for judgment against the PTB and

10 defendants as follows:

11 FIRST CAUSE OF ACTION
12 1. 1. For judgment declarng and confirming that plaintiff is a bona fide

13 resident of 
the State of Nevada effective as of September 26, 1991 to the present;

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2. 2. For judgment declarng that theFTB has no lawful basis for

continuing to investigate plaintiff in Nevada concernng his residency between September 26,

1991 through December 31, 1991 or any other subsequent period down to the present, and

declarng that the FTB had no right or authority to propound or otherwise issue a "Demand to

Fursh Information" or other quasi-subpoenas to Nevada residents and businesses seeking

information concernng plaintiff;

3.

4.

3. For costs of suit; 4. For reasonable attorneys' fees; and

5. For such other and further relief as the Cour deems just and proper.

SECOND CAUSE OF ACTION

1. 1. For actual and consequential damages in a total amount in excess of

$10,000;

2. 2. For puntive damages in an amount sufficient to satisfy the puroses

for which such damages are awarded;

3. 3. For costs of suit;
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8 2.

9
3.

10 NRCP 9(2:); and

11
4.u~

12

13

'"

1

2

3

4. 1. For reasonableorovable attorneys' fees as soecial dama2:es oursuant to

NRCP 9(2:); and

5. 5. For such other and further relief as the Cour deems just and proper.

4 THIR CAUSE OF ACTION
5 1. For actual and consequential damages in a total amoun in excess of$10,000;

6

7

1. 2. For puntive damages in an amount sufficient to satisfy the purposes

for which such damages are awarded;

3. For costs of suit;

4. For reasonabloorovable attorneys~ fees as soecia1dama2:es oursuant to

5. For such other and fuher relief as the Cour deems just and proper.

FOURTH CAUSE OF ACTION

14

15

16

17

1. For actual and consequential damages in a total amount in excess of$10,000;

2. For puntive damages in an amount sufficient to satisfy the puroses for which such

damages are awarded;

3. For costs of suit;

For reasonabloorovable attorneys~ fees as soecia1 dama2:es oursuant to NRCP 9(2:);

For such other and further relief as the Cour deems just and proper.

FIFTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of

25

26

27

28

2. For puntive damages in an amount suffcient to satisfy the puroses

for which such damages are awarded;

3.

4.

NRCP 9(2:); and

3. For costs of suit;

4. For reasonableorovable attorneys' fees as soecial dama2:es oursuant to
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1

2

3

4 $10,000;

5

5. 5. For such other and fuher relief as the Cour deems just and proper.

SIXTH CAUSE OF ACTION

1. 1. For actual and consequential damages in a total amount in excess of

2. 2. For puntive damages in an amount sufficient to satisfy the puroses

6 for which such damages are awarded;

7 3.

8 4.

9 NRCP 9( i;Ù; and

10 5.

11

12
1.

13
$10,000;

14
2.

3. For costs of suit;

4. For reasonableorovable attorneys' fees as soecial damaiies oursuant to

5. For such other and fuher relief as the Cour deems just and proper.

SEVENTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of

15

2. For puntive damages in an amount suffcient to satisfy the purposes

for which such damages are awarded;

22

23

24

25

26

27

28

1.

$10,000;

16
3.'"

17
4.

18
NRCP 9( ii); and

19
5.

20

21

3. For costs of suit;

4. For reasonablemovable attorneys' fees as soecia1 damaiis oursuant to

5. For such other and fuher relief as the Cour deems just and proper.

EIGHTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of

2. For ounitive damaiies in an amount sufficient to satisfv the oumoses for which

such damaiies are awarded:

3. 2. For costs of suit;

3. For reasonable attorneys' fees; and

4. For movable attornevs' fees as soecial damaiies oursuant to NRCP 9( ii): and
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1 5.

2 DATEDDated this

3

4

5

6

7

8

(4639)
9

10

11

12

13

14

15

16

17

18 Hvatt

19

20

21

22

23

24

25

26

27

28

4. For such other and fuer relief as the Cour deems just and proper.

day of June 1998.March. 2006.

HUTCHISON & STEFFEN. LLC

By:

Thomas L. Steffen

Mark A. Hutchison
530 South 4th Street ~

10080 Alta Drive
Suite 200
Las Vegas, Nevada&989145

BULLIV ANT HOUSER BAILEY PC

Peter C. Bernard. Esa. (734)
3980 Howard Huwes Pkwv.
Suite 550
Las Veiias. Nevada 89109
(702) 650-6565

Attorneys for Plainti. Gilbert P.
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Nevada Bar # 5779
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Attorneys for Defendant Franchise Tax Board

tf':l t~ IE ft

MArt I ~ 1I 50 AM '0&

4,. .. ,(I ,
i5"r.Ai.~, ,¿¿ii /~~'1i'.,.;4... ~.. "w.

CLERK

DISTRICT COURT

CLAR COUNTY, NEVADA

* * * *

GILBERT P. HYATT, Case No.
Dept. No.
Docket No.

A 382999
X
RPlaintiff,

vs.

FRACHISE TAX BOAR OF THE
STATE OF CALIFORN, and DOES I-
100, inclusive

ORDER DENYG PARTIA
SUMMARY JUDGMENT RE: THE
CALIFORNIA ADMIISTRATIV
PROTEST PROCESS

Defendants. Filed Under Seal By Order of the Discovery
Commissioner Dated February 22,1999

Hearing Date: January 23, 2006

Hearig Time: 1 :30 pm
Dept. X:

Defendant California Franchise Tax Board's Motion for Parial Summar Judgment Re: The

California Administrative Protest Process having come before the Cour on the 23rd day of Januar

2006, the Defendant being represented by Pat Lundvall and James W. Bradshaw, and the Plaintiffbeing

present and represented by Mark Hutchison, Peter Bernard and Donald Kula, and the Cour having

considered the Defendant's motion, the Plaintiff s opposition, the Defendant's reply, as well as the oral

arguments of counsel, and GOOD CAUSE APPEARIG,

IT IS HEREBY ORDERED, ADmDGED AND DECREED that Defendant California

Franchise Tax Board's Motion for Parial Sumar Judgment Re: The California Administrative

Protest Process is DENIED because Defendant's alleged continued bad faith is relevant to the



1 intentional torts pled, collateral estoppel does not apply to the California cour's final judgments, and

2 the quai-judicial officer privilege does not apply.

3 Dated ths ift day of /Va rc. , 2006.
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, 2006 by:

ILSON LLP

By
S R. C. WILSON, ESQ.

Ne ad State Bar # 1568
J S W. BRASHAW, ESQ.
N :vada State Bar # 1638
JEFFREY A. SILVESTRI, ESQ.
Nevada Bar # 5779
McDONALD CARO WILSON LLP
1 00 West Libert Street, Tenth Floor
P.O. Box 2670
Reno, Nevada 89505-2670
(775) 788-2000

Attorneys for Defendant Franchise Tax Board
of the State of Californa
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JAMES W. BRADSHAW (NSBN 1638)
PAT LUNDVALL (NSBN 3761)
JEFFREY A. SILVESTRI (NSBN 5779)
McDONALD CARO WILSON LLP
1 00 West Libert Street, 10th Floor
P.O. Box 2670
Reno, Nevada 89505-2670
Telephone No. (775) 788-2000

Attorneys for Defendant Franchise Tax Board of the State of Californa

DISTRICT COURT

CLAR COUNTY, NEVADA

* * * *

GILBERTP. HYATT, Case No.
Dept. No.
Docket No.

A 382999
X
RPlaintiff,

vs.

FRACHISE TAX BOAR OF THE
STATE OF CALIFORNIA, and DOES I-
100, inclusive,

FTB'S PARTIAL OPPOSITION TO
BY ATT'S MOTION FOR LEAVE TO
FILE SECOND AMENDED COMPLAINT

Defendants. Hearing Date: April 17 , 2006
Hearing Time: 9:00 a.m.

Defendant Franchise Tax Board of the State of Californa ("FTB") parially opposes Plaintiff

Gilbert P. Hyatt's ("Hyatt") Motion for Leave to File Second Amended Complaint. Specifically,

Hyatt's request for leave to amend his complaint to include newly minted claims for attorneys fees as

special damages, and a claim for breach of confdential relationship should be denied as futile,

untimely, brought in bad faith and would be extremely prejudicial to FTB. Ifthe Cour grants Hyatt's

request for leave at this late stage then the trial date scheduled to begin August 15, 2006 wil be

jeopardized. Hyatt has offered no reason, let alone a good reason, why he has not sought leave to

amend his complaint before now, even though he admits to have known of these newly minted claims

even before his original complaint was fied in 1998 (the breach of confdential relationship claim) and

in 2001 (the attorneys fees as special damages claim). Also, Hyatt should not be permitted to amend

his ?omplaint in ways not mentioned in his motion for leave since those proposed amendments too are
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1 futile, untimely, brought in bad faith and would be extremely prejudicial to FTB.i And finally, Hyatt

2 must strike his claim for declaratory relief as this claim has been dismissed and all appellate rights with

3 respect this claim have been exhausted.

4 This opposition is based upon the following memorandum of points and authorities, attached

5 exhbits, as well as all matters properly of record and any oral argument the Cour might allow.

1(1 Ai. r fi .6 Dated this _ day of -l( f. , 2006.

7

8

9

10

11

12

13

14

15

16

17

18

19

--

RADSHAW (NSBN 1638)
VALL (NSBN 3761)

A. SILVESTRI (NSBN 5779)
M ALD CARAO WILSON LLP
1 0 West Libert Street, 10th Floor
P. . Box 2670
Reno, Nevada 89505-2670
(775) 788-2000

Attorneys for Defendant Franchise Tax Board
of the State of Californa

POINTS AND AUTHORITIES

1. INTRODUCTION

At the last moment, nearly after the close of discovery, Hyatt filed the instat motion to amend

again his complaint in order to assert two newly minted claims of relief and to significantly alter other

20 of his claims even though his motion for leave does not mention these other changes. Hyatt seeks leave

21 to amend his complaint to add claims for attorneys fees as special damages under each of his intentional

22 tort causes of action even though Nevada's Supreme Cour has never allowed such damages under the

23 claims pled. These intentional tort claims, i.e. invasion of privacy, false light, intentional infiction of

24

25

26

27

28

¡To conform to the Court's Order Denying FTB's Motion for Parial Sumar Judgment Re:
California Administrative Protest Process, FTB does not oppose Hyatt's amendment found at the
following place in his redlined proposed second amended complaint: p. 8 In. 1-3. A highlighted copy
of Hyatt's proposed redlined second amended complaint is attached at Exhibit 1. The highlights
reflect the proposed amendment that FTB does not oppose.

2
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emotional distress, abuse of process and intentional misrepresentation, have been repeatedly analyzed

by our Supreme Cour and they have never yielded attorneys fees as "special damages." Second, Hyatt

seeks leave to include a claim for "breach of a confdential relationship" even though Hyatt has not pled

the essential elements required by Nevada's Supreme Cour, and many cours have found as a matter

oflaw that such a claim canot exist between a taxpayer and a taxing agency. In addition, even though

not mentioned in his motion for leave, Hyatt's proposed second amended complaint contains material

amendments to his invasion of privacy claims which wil transmute those claims into something

different from what FTB has spent over eight years defending against.

These requests to amend his complaint are futile, untimely, made in bad faith, and wil severely

prejudice FTB if permitted. Neither of the new claims proposed are legally cognizable and each would

be dismissed via a motion to dismiss. Hyatt's attempts to transmute his invasion of privacy claims into

one sounding as Californa's claim for violations of its Information Practices Act are legally deficient

and have been the subject of earlier motion practice by FTB. Furhermore, these claims have been

available to Hyatt for many years, and yet he waited until nearly the close of discovery and only four

months before trial to request leave to include these claims, which is simply too late. Percipient witness

discovery has closed, the period for exchanging documents and expert witness disclosure has long

since passed, and there is no time to conduct written discovery on these claims. Accordingly, the FTB

wil be- unable to properly defend itself against these claims.

In fuher bad faith fashion, Hyatt's proposed second amended complaint seeks changes that

are not even discussed in his motion; those proposed changes significantly alter the claims that FTB

has defended against for over eight years now. Finally, although Hyatt moves to amend the complaint

to include new claims for relief, he refuses to amend his complaint to remove claims that have since

been dismissed by this Cour. Specifically, Hyatt's proposed second amended complaint continues to

plead a claim for "declaratory relief' to determine the date of termination of Hyatt's California

residency and the authority of the FTB to audit in Nevada. That claim for declaratory relief was

dismissed long ago and the order dismissing ths claim was appealed all the way to the United States

27

28

Supreme Court.

3
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1 In sum, Hyatt should only be permitted to parially amend his complaint to include his claim

2 for alleged bad faith delay in the protest process in order to conform to the Cour's decision on FTB's

3 Motion for Parial Sumar Judgement re: Californa Administrative Protest Process. 2

4 II. LEGAL ARGUMENT

5 FTB acknowledges that NRCP 15( a) provides that leave to amend should "be freely given when

justice so requires." When leave is sought, however, the Cour must decide whether "justice so

requires." The liberal policy of freely granting leave to amend

does not mean the absence of all restraint. Were that the intention of
fNRCP 15 (a) J, leave of cour would not be required. The requirement
of judicial approval suggests that there are instances where leave should
not be granted.

Ennes v. Mori. 80 Nev. 237, 242, 391 P.2d 737, 740 (1964) (quoting Schick v. Finch, 8 F.R.D. 639,

640 (S.D.N.Y. 1944). Leave to amend a complaint should be denied ifthe amendment would cause

undue delay, is made in bad faith or with a dilatory motive, would create undue prejudice to opposing

par, or ifthe amendment would be futile. See Forman v. Davis, 371 U.S. 178, 182 (1962).

2FTB's non-opposition to the inclusion of the continuing bad faith claims for delay in the protest

process in the proposed second amended complaint is based upon the Cour's earlier decision denying
FTB's Motion for Parial Sumar Judgment re: Protest Process, See Order Denying Parial Summar
Judgment Re: The Californa Administrative Protest Process, filed 03/14/06. This non-opposition,
which only pertins to p. 81, Ins. 1-3 (see Ex. 1), to should not be constred as a waiver of the FTB's

continuing objection to the inclusion of that claim in ths litigation. To the contrar, California
strongly and loudly objects to subjecting its ongoing tax process to triaL. Plaintiffs discovery into this
matter, done over California's objections, has conclusively proven there is no bad faith delay in the
protest process. In fact, that discovery has revealed that Plaintiff himself, using mechansms
sanctioned by the Nevada cour, has delayed and interfered with Californa's ongoing administrative
tax process. In prior motions, Plaintiff has falsely stated that the United States Supreme Cour has
sanctioned this jurisdiction. In fact, the United States Supreme Cour ruled very narowly ruled that
Californa's statutory immunity was not automatically applied in Nevada under the United States
Constitution's Full Faith and Credit clause. See Franchise Tax Board v. Hyatt, 538 U.S. 488, 499
(2003). In fact, the United States Supreme Cour SPECIFICALLY refused to consider whether this
lawsuit violated Californa's sovereign immunty, and that issue is stil an open question. California
feels that this lawsuit, if it encompasses a probe into an ongoing tax process, is a violation of
California's sovereign immunty. Therefore, Californa objects to discovery and trial into its
administrative protest process, and reserves the right to commence any action of any natue in its
defense.

4
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A. Hyatt's Request For Leave To Plead Claims For Breach of Confdential Relationship,
Attorneys Fees as Special Damages. and Californa Inormation Practice Act Must Be
Denied As Futile.

Before the Cour grants Hyatt's motion for leave to amend pursuant to NRCP 15(a), the Cour

must first determine "if justice so requires." Justice would 'not require leave to amend when the

proposed amendment would be futile. "Futilty of amendment can, by itself, justify the denial of a

motion for leave to amend." Bonin v. Calderon, 59 F.3d 815,845 (9th Cir. 1995). Futility occurs when

the proposed amendment is frivolous or attempts to advance a claim that is legally insuffcient,

Allum v. Valley Ban of Nevada, 109 Nev. 280,287,849 P.2d 297,302 (1993)("It is not an abuse of

discretion to deny leave to amend when any proposed amendment would be futile,"); see also, 6 Wright

Miler & Kane, Federal Practice and Procedure: Civil2d §1487 at p, 637 and 643. Likewise, if 
the

amendment could not withstand a motion to dismiss, then the amendment should be denied as

futile. Id.; see also. Forman v. Davis, 371 U.S. 178, 182 (1962) (futility of 
the proposed amendment

mandates denial of a motion for leave to amend). Hyatt's request for leave to amend to include two

newly minted claims and resurrect an old claim must be denied because each claim is legally

insuffcient and cannot withstand a motion to dismiss. Each is ,analyzed below.

1. Breach of Confidential Relationship

The proposed claim of breach of confdential relationship is not legally cognizable in this

context and would not withstand a motion to dismiss. There are two necessar elements that must be

established in order to pursue a claim for breach of confdential relationship: (1) a special, confidential

relationship must exist between the paries such that the paries owe a duty to one another, and (2) that

duty must be breached. Perr v. Jordan, 111 Nev. 943, 947, 900 P.2d 335 (1995).

Hyatt's claim fails on motion to dismiss standards because as a matter law no special,

confidential relation, akn to a fiduciar relationship, could exist or ever did exist between FTB and

Hyatt, and one is not so alleged in the proposed second amended complaint as required under Nevada

law. A special or confidential relationship wil only arise "by reason of kinship or professional,

business or social relationships between the paries." Id. (citation omitted.) The ls cour was very

5
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3

4

5

6

7

explicit in explaining when such a "special" relationship would be present to impose liability for this

tort.

A confdential relationship may arse by reason of kinship or professional, business,
or social relationships between the paries. Such a relationship exists when one
part gains the confidence of the other and purports to act or advise with the

other's interests in mind; it may exist although there is no fiduciar relationship; it
is paricularly likely to exist when there is a family relationship or one of
friendship. When a confidential relationship exists, the person in whom the special
trust is placed owes a duty to the other party similar to the duty of a fiduciary,
requiring the person to act in good faith and with due regard to the interests of the
other par.

8 ls, 111 Nev. at 947 (internal citations and quotations omitte~). The ls cour was equally explicit

9 in describing two basic requirements that must be alleged and established in order to create the "special

10 relationship" mandatory to establish this tort: First, a special confdential relationship wil only exist

i 1 in cases where the relationship is akn to the fiduciar relationship such as the relationships between

12 attorney/clients, parers, family members or long time relations. Id. Second, one par must gain the

13 confdence of the other and purport to act and advise the other party, with the other part's

14 interests in mind. Id. See also Yerington Ford. Inc. v. General Motors Acceptance Corp., 359

oo
"'N

15 F.Supp.2d 1075, 1093 (D.Nev, 2004) (interpreting Perr v. Jordan, finding no proof that defendant

16 purorted to act on behalf of plaintiff and therefore claim dismissed on sumar judgment); In re

17 Sunshine Suites. Inc" 56 Fed. Appx. 776, 778-79 (9th Cir. 2003) (interpreting Perr v. Jordan, holding

18 that no evidence alleged or offered that defendant purorted to act on behalf of plaintiff, therefore claim

19 dismissed on motion for sumar judgment).

20 The ls case itself is the perfect ilustration of the tye of relationship that must be present

21 between the paries before a legally cognizable "confidential relationship" can arise suffcient for

22 puroses of liability under this tort. In ls, plaintiff purchased a clothing store from defendant. 111

23 Nev. at 945. Plaintiff was uneducated, while defendant was a very educated and experienced

24 businesswoman, Id. Plaintiff and defendant had been long time close, personal frends and neighbors.

25 Plaintiff described the relationship by stating that the defendant was "like a sister" to her. Id. At the time

26 of the purchase ofthe store, due to this very close, personal relationship defendant was aware of several

27 key facts: (1) plaintiff was inexperienced in business; (2) she was purchasing the store to provide for

28
6
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her daughters; and (3) plaintiff and the daughters would be unable to ru the store due to their

inexperience, Id. After the sale, based upon the above, plaintiff and defendant entered into a

management contract. Id: at 946. The contract allowed for a very high salar to defendant. Defendant

quit managing the store before the management contract ended and left plaintiff with no resources or

ability to ru the store on her own. In the end, it was clear that the price for the sale of the business was

highly inflated and that defendant had clearly taken advantage of plaintiff s inexperience and lack of

business fortitude in order to obtain a very high monthly salar.

The Plaintiff in ls sued defendant on several theories. Id. The jur retued a verdict in favor

of Plaintiff for breach of confidential relationship. Id. The Nevada Supreme Cour upheld the verdict

on this claim stating that there was ample evidence in the record that established the necessar "special

relationship" between the paries based upon the fact that the paries were long time close friends,

neighbors, and "like sister( s)". Id. at 946-47. Second, it was clear to the Nevada Supreme Court that

the defendant was purporting to act on behalf of plaintiff and in plaintiffs best interest both

under the terms ofthe management contract and also with respect to the very sale ofthe business.

Id. Therefore, the Nevada Supreme Cour upheld the finding of 
liabilty in that case. Id.

It is obvious that no such personal, familal, or other type of relationship akin to a fiduciar

relationship even existed between FTB and Hyatt as was present in the ls case. Nor is such a

relationship alleged in Hyatt's proposed second amended complaint. Neither FTB nor its employees

had any type of personal or family relationship that would give rise to the required special relationship

under this tort. Neither FTB nor its employees ever acted as agent~ for Hyatt, attorneys for Hyatt,

accountants for Hyatt, parners of Hyatt, or trstees of Hyatt, There is no question that the FTB' s

primar relationship when conducting ta audits, and therefore its duty, is owed to State of 
Californa,

not individual taxpayers.
23

24 Second, Hyatt 
has alleged no facts in the proposed second amended complaint that the FTB ever

25 "purorted to act or advise" Hyatt 

with Hyatt's "best interest in mind." See ls, 111 Nev. at 946-47;

26 Yerington, 359 F.Supp, at 1093; Inre Sunshine Suites, Inc., 56 Fed. Appx. at 778-79. There is 

not one

27 single factual allegation contained in the proposed second amended complaint which supports ths

28 prong of the "special relationship" element necessar to surive a motion to dismiss. (See Proposed
7
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1 Second Amended Complaint, pp. 37-40). There is no allegation that the FTB gave Hyatt any advice,

2 there is no allegation that the FTB was working on behalf of Hyatt, and there is no allegation that the

3 FTB was acting on behalf of 
Hyatt with only "his interests in mind." Rather, the duties owed by the

4 FTB and its employees are not to act in the best interest of the taxpayer, as required by this tort, but

5 rather to act in the best interest of the State of California. Therefore, neither of the necessar

6 components to establish a legally cognizable "confdential relationship" between Hyatt and the FTB

7 can be established.

Furhermore, Hyatt provided no authority to support application of ths common law tort by a

citizen upon a governental agency. To the contrar, there is ample authority that such a

relationship cannot exist between a governmental agency and a private citizen. See Johnson v,

Sawyer, 760 F.Supp. 1216, 1233 (S.D. Tex. 1991). The Johnson case is extremely analogous to this

case at bar. In Johnson, the plaintiff brought civil action against employees ofthe IRS for issuing press

releases concernng taxpayer's plea bargain for tax related charges. Plaintiff alleged a claim of breach

of confidential relationship by the IRS employees. The cour rejected this claim, holding specifically

that the type of special relationship necessar for liability under this tort could not as a matter of law

apply between a citizen and the government agency. Id. This aspect of the decision was upheld on

appeaL. See ~ Johnson v. Sawyer, 47 F.3d 716, 726 (5th Cir. 1995) (en bane).

Moreover, there is ample authority that holds that no fiduciar relationship or fiduciar-tye

relationship can exist between a governent agency and a private citizen. Schaut v. First Fed. Savings

& Loan Assoc. of Chicago, 560 F .Supp. 245 (D.C, IlL. 1983) (IRS investigator whose duty it was to

investigate tax liabilities did not have any fiduciar relationship with taxpayer, thus claim dismissed

for failure to state a claim); Purdy v. Fleming, 655 N.W.2d 424, 431 (S.D, 2002) (fiduciar relationship

did not exist between employees of Deparent of Social Services and mother of murdered, abused

child because employees duty was to state to investigate child abuse and no special relationship between

the paries); Goel v. United States Dept. ofJustice, 2003 WL 22471945 *1-2 (S.D.N.Y Oct. 30,2003)

(no fiduciar relationship between INS and citizen, where INS allegedly assured confidentiality to

informant) (unpublished disposition); Aguilarv. United States, 1999 WL 1067841 *6 (D. Conn. Nov.

8, 1999) (United States governent owes no fiduciar duties to citizen) (unpublished disposition). To

8
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I the best FTB can determine, no cour has ever recognized such a common law tort between a citizen

2 and a governental agency.

Thus, since a governental agency owes no duty akn to a fiduciar duty to a private citizen and

as there is no allegation to support either of the necessar prongs required by ls to establish that a

legally cognizable "confdential relationship" existed between Hyatt and the FTB, Hyatt's proposed

claim of breach of confidential relationship canot proceed as a matter oflaw, Such a claim would not

surive a motion to dismiss. Therefore, permitting ths amendment would be futile.

2. Attorneys Fees as Special Damages.

In requesting leave to amend to include attorneys fees as special damages, Hyatt relies upon

Sandy Valley Assoc. v. Sky Ranch Estates Owners Assoc., 117 Nev. 948, 35 P.3d 964 (2001).

However, Hyatt's claims of special damages are not cognizable under Sandy Valley. It is important to

note upfront that Hyatt seeks attorneys fees as special damages under his intentional tort claims for

intentional invasion of privacy (two forms), false light, intentional infiction of emotional distress

(labeled by Hyatt with the California moniker "outrage"), abuse of process, and intentional

misrepresentation. Nevada's Supreme Cour has repeatedly analyzed each of these common law

intentional torts, and has never permitted attorneys fees as special damages under such intentional torts.

The Sandy Valley decision is very clear: attorneys fees as special damages wil only be

recoverable in the most rare of circumstances, 117 Nev, at 957. Those rare circumstances are an

exception to the American Rule, firmly embraced by Nevada, which requires each par to bear their

own attorneys fees. Sandy Valley clearly limits the types of claims when the rare exception to the

American Rule will apply. Specifically Sandy Valley clarifies that:

Attorney fees may be an element of damages in cases when a plaintiff becomes
involved in third -party legal dispute as the result of a breach of contract or tortious
conduct by the defendant. . . . This type of action could arse from claims against title
insurance or bonds and breaches of duty to defend clauses in insurance or indemnity
actions . . .

Attorney fees may also be awarded as damages in those cases in which a par
incured fees in recovering real or personal propert acquired through the wrongful
conduct of the defendant or in clarifying or removing a cloud upon the title, to
propert. Finally, actions for declaratory or injunctive relief. . . necessitated by the
opposing par's bad faith conduct.

9
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1 Id. at 957-58.

Hyatt's claims do not fall into anyone of these categories. Hyatt is not defending or prosecuting

a third part action, rather he is a first par plaintiff seeking to recover attorneys fees that are based

upon the alleged intentional tortious conduct by the FTB. Hyatt did not institute this case to recover

personal or real propert or to remove a cloud upon the title to propert. Finally, ths is not a declaratory

or injunctive relief action. As such, Hyatt's claim for attorneys fees as special damages fail as a matter

of law. Therefore, these amendments should each be denied as futile.

3. Other Proposed Changes Not Mentioned In Hyatt's Motion for Leave. But Found
Within Hyatt's Proposed Second Amended Complaint.

27

28

Hyatt's motion for leave only mentions two, new proposed claims, However, given the changes

found in his proposed second amended complaint, in fact Hyatt seeks leave to add a claim for breach

of informational privacy. This claim is little more than an attempt by Hyatt to re-package a claim under

California's Information Practices Act, which provides a statutory remedy in Californa for ceratin tyes

of disclosures of confdential information, but under a different name sounding in common law. CAL.

Civ. CODE § 1798 et. seq. Hyatt has repeatedly stated on the record that he is not pleading such a claim

in this case. (Ex.2, 6/20/2005, Tr. Hearing FTB's Motion to Dismiss or Sumar Judgment re:

Statutory Information Privacy, pp. 9, 17) (Hyatt's counsel, "I wil repeat myself. The Information

Practices Act is not being pursued at this time.") Moreover, he is, in fact, precluded from making such

a claim because of jurisdictional problems and the statute of limitations has long since ru. (Ex. 3,

FTB's Motion to Dismiss or Parial Sumar Judgement re: Statutory Claims (IPA) filed 5/13/2005;

Ex. 4, 7/12/2005 Order Motion to Dismiss or Sumar Judgement re: Statutory Claims). Hyatt should

not be permitted to repackage this IP A claim under a different name in order to get around these

obvious deficiencies. Nor can Hyatt plead common law claims for relief when there was a statutory

provision which provides a remedy. Cf. Sands Regent v. Valgardson, 105 N ev. 436 (1989) ( where there

is statutory remedy, one canot use common law claims to side step statutory remedy requirements);

Hustler v. Falwell, 485 U.S. 46 (1988) (claim of libel repackaged as claim of intentional infliction of

emotional distress did not change necessar "actual malice" standard). Therefore, this amendment must

be rejected.

10
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1 B. Leave to Amend Must Be Denied Because of Hyatt's Inexcusable Delav In Requesting
These Amendments. .

2 Leave to amend should not be granted and is properly and uniformly denied when the moving

3 par inexcusably seeks to amend after undue delay. Jordan v, County of Los Angeles, 669 F.2d 1311,

4 1324 (9th Cir. 1982), reversed and vacated on other grounds, County of Los Angeles v. Jordan, 459 U.S.

5 810 (1982).

6

7

8

9

It is clear that lack of dilgence is reason enough for refusing to permit amendment.
So holding is Wheeler v. West India S.S. Co., 205 F.2d 354 (2d Cir. 1953), a
decision concured in by the drafsmen of the Federal Rules. Where there has been
such lack of dilgence the burden is on the par seeking to amend to show that the
delay (is excusable) . . . Leave wil be denied uness he shows some valid reason for
his neglect and delay.

10 Freeman v. Continental Gin Co., 381 F.2d 459,469 (5th Cir, 1967) (internal quotations and citations

11 omitted). It is Hyatt's burden to establish that the delay in requesting these amendments is due to

12 excusable neglect. Freeman, 381 F.2d at 469.

13 Hyatt has utterly failed to meet ths burden and therefore these amendments should be denied.

14 In fact, Hyatt has provided absolutely no explanation as to why it took over eight years before he sought

15 to amend his complaint to include the breach of confdential relationship claim and over three years

16 before he sought to include the attorneys fees as special damages claim.

17 As to the breach of confidential relationship claim, Hyatt's motion is absolutely devoid of any

ao'"N

18 explanation as to why he failed to plead this claim in his original complaint fied in Januar 1998 or in

19 his amended complaint fied in June 1998. (See Ex. 5, Complaint filed 1/6/98; Ex. 6, Amended

20 Complaint fied on 6/12/98). Perr v. Jordan, the very case which Hyatt relies upon as the basis for this

21 claim, was decided in July 1995, three years before Hyatt initiated this lawsuit. It should be recalled

22 that the purose of NRCP 15 (a) is to allow paries to assert matters that were unown or unclear at

23 the time the original pleading was drafted. See 6 Wright & Miler, Federal Practice and Procedure §

24 1473 (1971). Given that the very case Hyatt now relies upon for the basis ofthis claim was decided

25 years before he fied his original pleading in this case, Hyatt can hardly argue that this claim was

26 unown or unclear to him at that time. The very claims that Hyatt alleged in 1998 were based, in par,

27 upon the FTB's release of 
Hyatt' s purorted confidential information. Therefore, Hyatt was aware of

28 the so-called factual allegations that supported this claim at the time he filed his original pleading and

11
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1 the law in Nevada was clear on this point. Given his failure to provide any basis for this delay, much

2 less a good faith basis, Hyatt has completely failed to meet his burden to show excusable neglect for

3 the delay in requesting this amendment.

4 As to the attorneys fees as special damages claim, Hyatt's explanation for the delay in amending

5 these claims is essentially that: (1) the requirement of pleading special damages was not required at the

6 time he filed his complaint in 1998; (2) the Sandy Valley decision instituting this "pleading

7 requirement" was not decided until 200 1; and (3) this case was stayed for periods of time between 2000

8 and 2003 while this case was on appeaL. (See Hyatt's Motion for Leave To Amend, p. 5).

9 Hyatt is correct that the Sandy Valley decision, which establishes the pleading requirement for

10 attorneys fees as special damages, was not decided until 2001, Hyatt is also correct that at the time

11 Sandy Valley was decided, this case was on appeal to the Nevada Supreme Cour and later to the United

12 States Supreme Cour.3 Accordingly, Hyatt is correct that he could not have properly pled these

13 attorneys fees as special damages in accordance with Sandy Valley at the time he filed the original

14 complaint or while ths case was on appeal and stayed.

15 Hyatt, however, fails to provide the most critical facts. Why didn't he move to amend to

oo
::

16 include these claims since 2003 when this case was remanded? The appeals in this case concluded

17 when the United States Supreme Cour issued its opinion on April 23,2003 and this case was remanded

18 shortly thereafter. Therefore, the Sandy Valley case was decided two years before this case was

19 remanded.

20 Hyatt's motion absolutely fails to provide any explanation or basis for why Hyatt delayed in

21 requesting this amendment for the last three years (i.e., from the time of the remand to today). The

22 failure to plead these claims at the time this case was remanded, two years after the Sandy Valley case

23 was decided, and the failure to request leave to amend for an additional thee years after that, is the

24

25

26

27

28

3The fact that Hyatt's allowed intentional tort claims have been previously scrutinized by both

Nevada's Supreme Cour and the U.S. Supreme Court should not be ignored. That scrutiny analyzed
the important jurisdictional limits that Nevada cours have - and do not have - over FTB, a sister state
agency. If leave to amend is granted, then that jurisdictional and constitutional scrutiny must be
conducted all over again. A circumstance that wil most seriously jeopardize the August 2006 trial
date.

12
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1 definition of a lack of dilgence. Thus, Hyatt has again utterly failed to meet his burden to demonstrate

2 excusable neglect in moving to amend. Freeman, 381 F.2d at 469. This is but another reason to deny

3 leave to amend.

4 Given Hyatt's inexcusable delay in seeking to amend his complaint until only four months

5 before trial on two claims that he knew he could have asserted long ago is reason enough to deny

6 Hyatt's request for leave. See Connell v. Carl's Air Conditioning, 97 Nev. 436, 634 P,2d 673

7 (1981);Freeman, 381 F.2d at 469.

8

9

Leave To Amend Should Be Denied Because These Amendments Would Severely
Prejudice FTB.

C.

10 "Undue prejudice to the opposing par by virte of allowance of ( an) amendment" is a valid

11 and suffcient reason to deny leave to amend. See Adamson v. Bowker, 85 Nev. 115, 121,450 P.2d

12 796 (1969); Morgan v. Humboldt County School District, 623 F.Supp. 440, 441 (D.Nev. 1985). Such

13 undue prejudice arses when an amendment

14

15

(p )ut( s) the opposing par to the added burden of fuher discovery, preparation, and
expense, thereby prejudicing his right to a speedy and inexpensive trial on the merits.

16 Wright & Miler, Federal Practice and Procedure: Civil2d §1488, p. 674.

oo
::

17 One of the most important considerations in determining whether or not a request for

18 amendment is prejudicial is the degree to which the amendment wil delay disposition of the action -

19 this is especially true "(when) discovery had already been completed and (non-movant) had already

20 filed a motion for sumar judgment." Kre v. WestPoint Stevens Inc., 143 F.3d 71,88 (2d Cir.

21 1998) (internal citations omitted), For example, the Second Circuit Cour of Appeals afrmed the denial

22 by the trial court of a request for leave to amend because the request was made over two and a half years

23 after the commencement of the action and only three months before tral was set to begin. Zaha v,

24 Town of Southold, 48 F.3d 674, 686 (2d Cir. 1995). Zaha is paricularly analogous to this case as

25 discovery has nearly closed, these amendments have been requested over eight years after the fiing of

26 the original complaint, and trial is set to begin in only four months.

27 As such, each and every factor relevant to finding "prejudice" is present in this case. Discovery

28 has nearly closed, several motions for sumar judgment have been fied (in fact one such motion is

13
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curently pending before the Cour), the proposed amendments wil require additional preparation and

expense to FTB, the amendments were requested over eight years after the original complaint was filed,

and finally trial is only four months away. If these claims are to be properly tried, FTB would need to

employ expert witnesses and to conduct additional discovery which has not been conducted, The time

to do so, however, has long since passed. Thus, the most critical factor in finding prejudice is clearly

present: these amendments have a high likelihood of delaying the final disposition of ths case due to

the need for additional discovery and preparation. Kre, 143 F.3d at 88.

In spite of all of this, Hyatt boldly claims that no "prejudice" will befall the FTB in allowing

these amendments. See-Hyatt's Motion for Leave to Amend, p. 5, Nothing could be fuher from the

trth. No formal discovery has occurred with respect to either of these two amendments as neither claim

has been a par of this litigation. In fact, Exhibit Seven, attached hereto, highlights all of the issues

included in the proposed second amended complaint that would require additional discovery in order

for FTB to properly prepare and defend there new claims.

21

22

As already noted, discovery has nearly closed in ths case. The final deadline for exchanging

documents expired on July 1, 2005. (See Ex. 8, Order filed 10/10/05). All percipient witness

depositions have been held. Exchange of expert witness information has already been cutoff. In fact,

the only aspect of discovery stil open at this time is merely third par witness and expert depositions.

The discovery cut-off for those depositions is set for May 31,2006. (See Ex. 9, Order fied 12/29/2004

setting discovery cut-off at May 15, 2006. This date was recently extended fifteen days by Discovery

Commissioner Biggar in order to conclude expert depositions. Ex, 10, 3/9/2006 Tr. Discovery

Commissioner's Hearing, p. 40-44).

Contrar to Hyatt's assertions, there has been no discovery on Hyatt's claim for breach of

23 confdential relationship or the required elements of this claim - paricularly what facts Hyatt asserts

24 to support the "special relationship" element.

25 Contrar to Hyatt's assertions, discovery would have to be reopened in order for the FTB to

26 properly defend against these claims, paricularly the attorneys fees as special damages claim.

27 Undeniably expert witness disclosure deadlines would have to be extended. Certain depositions would

28

14
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have to be re-opened. This is exactly the type of"prejudice" that mandates denial of a request for leave

to amend. 6 Wright & Miler, Federal Practice and Procedure: Civil2d §1488, p, 674.

Hyatt would necessarily have to produce additional documents in order to support these new

claims. In fact, with these proposed amendments, Hyatt is attempting to re-open discovery on his own,

Hyatt offered additional documents as of March 27, 2006, long past the discovery cutoff for document

exchange, in order to prove up these claims. (Ex. 11, Copies 00/27/2006 Hyatt document production).

And these very documents were redacted by Hyatt to delete the very information FTB would need to

defend against his claims for attorneys fees! ag.) Furhermore, it would be necessar for an expert to

be retained by both Hyatt and the FTB to testify as to the reasonableness of the fees claimed and sought

by Hyatt. However, the deadline for the exchange of experts has already passed.

Although Hyatt alleges that his claim for attorneys fees has always been a par of ths litigation,

discovery has not been permitted in to this claim to allow the FTB to properly defend these claims.

Hyatt has repeatedly refused to provide the necessar information concernng attorney's compensation,

invoices, and other information necessar for FTB to defend itself.( See Ex. 11, Copies of 3/27/2006

Hyatt, which are examples ofthe types of information provided to FTB to prove attorneys fees). Rather,

Hyatt has evaded direct questions and interrogatories concernng the total amounts of fees that are

claimed or provided incomplete evidence ofthe fees claimed, and also has denied all discovery into the

puroses such attorneys fees were incured. For example, Hyatt claimed that his "attorney's fees (could)

not be calculated until the conclusion of this matter" in his responses to interrogatories. (Ex. 12,

Hyatt's Objections and Second Supplemental Responses to Defendant's First Set ofinterrogatories, p.

21

22

12).

Furhermore, the documentar information recently produced by Hyatt to support these claims

23 does not provide any proof ofthe types oftasks worked on by Hyatt's professionals, when these tasks

24 were completed, or whether the tasks were necessitated by the FTB. (See Ex. 11, Hyatt's Sumar of

25 Attorney's Fees Reports). Rather, all that Hyatt has provided are sumaries of 
the amount of time

26 spent and the cost. (Id.)There is no conceivable way that any expert retained by the FTB could attest

to the reasonableness or uneasonableness of these fees,
27

28

15
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1 Therefore, in order for the FTB to have the opportity to properly defend against these

2 additional claims, it would require the re-opening of discovery as well as additional preparation and

3 expense to the FTB. Re-opening discovery wil only fuher delay ths trial,

4 "At some point in every litigation the issues for trial must be finally delineated." Jamison v.

5 McCurie, 388 F,Supp. 990, 993 (N,D. IlL. 1975). That time has come, It is time for the FTB to get its

6 opportity to defend itself before a jur. This case is set for tral in August 2006 and discovery has cut

7 off, Sumar judgment motions have already been fied and are curently pending before this Cour.

8 Requiring the FTB to either choose between being improperly prepared to defend itself at trial or

9 requiring the FTB to proceed through the additional discovery, expense and preparation (and likely

10 fuher delay of ths trial) are both extremely prejudicial alternatives to the FTB, which mandate

11 denying the request for leave to amend the complaint. 6 Wright & Miler, Federal Practice and

12 Procedure: Civil2d §1488, p. 674.

13

14

D. Hyatt's Re-Pled Claim For Declaratory Relief Must Be Strcken

Bizarely, in the proposed second amended complaint, Hyatt re-pleads the declaratory relief

oo'"N

15 claim that was dismissed by order of this Cour on April 16, 1999. Hyatt claims that he has re-pled this

16 claim "to preserve plaintiffs right to appeal the district cour's April 3, 1999 ruling dismissing this

17 cause of action." However, this Order has already been appealed. It was the subject ofthe writ to the

18 United States Supreme Cour and was fuher upheld by the highest cour ofthis country, See Franchise

19 Tax Board v. Hyatt 538 U.S. 488, 499 (2003).

20
The question becomes who else does Hyatt intend to appeal this order to exactly? Accordingly,

21 Hyatt's improperly re-pled declaratory relief claim should be strck from the proposed second amended

22 complaint.

23
II1. CONCLUSION

24

25
Other than as set forth in Exhbit 1, Hyatt's request for leave to amend his complaint should be

denied. These amendments are futile because they are legally insufficient and could not withstand a
26

motion to dismiss. The requested amendments are untimely and Hyatt has completely failed to meet
27

his burden to show excusable neglect in requesting these amendments. These amendments are highly
28

16
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26

27

28

prejudicial to the FTB as they would require additional discovery, preparation, and time when discovery

has nearly closed and trial is set to begin in less than four months. Therefore, Hyatt's motion for leave

to amend in order to fie a second amended complaint should be parially denied as to these requested

amendments.
ti

Dated this ~ day of April, 2006.

By
RASHAW (NSBN 1638)

VALL (NSBN 3761)
A. SILVESTRI (NSBN 5779)

Mc D CARO WILSON LLP
1 00 West Libert Street, 10th Floor
P. Box 2670
Reno, Nevada 89505-2670
(775) 788-2000

Attorneys for Defendant Franchise Tax Board
of the State of Californa
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1 CERTIFICATE OF SERVICE
2 I hereby certify that I am an employee of McDonald Carano Wilson LLP, and that I served a

3 true and correct copy of the foregoingFTB'S PARTIAL OPPOSITION TO HYATT'S

4 MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT on this 7 ~y of

5 April, 2006 by hand delivery upon the following:

6

7

8

9

Peter C. Bernard, Esq,
Bullvant Houser Bailey PC
3980 H. Hughes Parkway, No, 550
Las Vegas, Nevada 89109

I hereby certify that I am an employee of McDonald Carano Wilson LLP, and that I served

10 true and correct copies of 

the foregoing FTB'S PARTIAL OPPOSITION TO HYATT'S

MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT on this ì 'fday of
11

April, 2006 by depositing said copies in the United States Mail, postage prepaid thereon, upon the
12

13
following:

14

15

16

17

18

19

20

21

22

, 23

24

25

26

27 178061.2

28

Mark A. Hutchison, Esq.
Hutchison & Steffen
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Donald Kula, Esq.
Bingham McCutchen LLP
355 South Grand Avenue, Suite 4400
Los Angeles, California 90071-3106

COURTESY COPY:
The Honorable Jessie Walsh
Regional Justice Center
200 Lewis Street
Las Vegas, NV 89155

~~Ofd~WiisonLLP
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Mark A. Hutchison (4639)

2 Hutchison & Steffen
10080 Alta Drive

3 Suite 200
Las Vegas, NV 89145

4 (702) 385-2500

5 Peter C. Bernard (734)
Bullvant Houser Bailey PC

6 3980 Howard Hughes Pkwy., Ste. 550
Las Vegas, NV 89109

7 Telephone: (702) 650-6565
Attorneys for Plaintif Gilbert P. Hyatt
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DISTRICT COURT

CLARK COUNTY, NEVADA

GILBERT P. HYATT,

Plaintiffs,

v.

FRANCHISE TAX BOARD OF THE STATE
15 OF CALIFORNIA, and DOES 1-100 inclusive,

16 Defendants.

17

18

19

20

21

22

23

24

25

26

27

28

Case No.: A382999

Dept. No.: X

PLAINTIFF GILBERT P. HYATT'S REPLY
IN SUPPORT OF HIS MOTION FOR
LEAVE TO FILE SECOND AMENDED
COMPLAINT

Date of Hearing: April 17 , 2006
Time of Hearing: 9:00 a.m.

(fied under seal by order of the Discovery
Commissioner dated February 22, 1999)
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1 Plaintiff Gilbert P. Hyatt files this Reply in support of his Motion for Leave to File

2 Second Amended Complaint and in response to Defendant Franchise Tax Board of 
Cali fomi a's

3 (the "FTB") Opposition.

4

5
1. Introduction.

Hyatt does not present in his Second Amended Complaint newly minted claims. The

claims and amendments relating thereto are well known to the FTB and/or based on the same

facts and circumstances that have been the subject of this case.

As set forth in detail below, Hyatt claims are not futile. The FTB misstates and perhaps

misunderstands the breach of confdentiality claim. By seeking and obtaining, through the

FTB's position as tax assessor, and promising to keep confdential, non-public information from

Hyatt, the FTB did have a confidential relationship that required the FTB not to breach its

obligations of confidentiality. This claim does not require, and Hyatt does not assert, a formal,

traditional fiduciary relationship. But the FTB did owe Hyatt an obligation to act in his interests

relative to keeping his non-public information confidential, based on its express promises, and it

is this obligation that creates the confdential relationship that the tort requires. The FTB

breached this obligation and thereby breached its duty of confidentiality. As also detailed

below, Hyatt has more than adequately pled facts demonstrating the confidential relationship

created by the FTB's position and its own promises. Lastly, contrary to FTB misstatements, the

case law does not prohibit this claim against a governent agency.

As also set forth in more detail below, the FTB has been well aware of Hyatt's request

for recovery of attorneys' fees as special damages. This claim is not for Hyatt's fees in this

case. It is for the fees he incurred in the bad faith audits and protests. As such, he is not seeking

a reasonable award of fees in this case, but recovery of out-of-pocket hard damages. Hyatt has

sought leave to make this explicit, although not even absolutely necessary under Sandy Valley,

which indicates such an amendment may even be made at triaL. Most significantly, the FTB has

known Hyatt would seek fees as damages, as the Court even acknowledged in a recent hearing.

-1-
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1

2

3

4

5

6

7

8

9

10

11

There is simply no surrise or prejudice to the FTB in adding the claim of attorneys'

fees for damages.

Lastly, the FTB's meek opposition to Hyatt's request to add references to "informational

privacy" defies logic. As detailed below, informational privacy is an aspect of Hyatt's common

law invasion of privacy claims. It has been litigated since early in this case, and in no way is a

claim under California statutory law as the FTB continues to erroneously argue. None of

Hyatt's requested amendments in any way alter the substance of the case to be tried. They are

closely related to pending claims and require no new discovery nor in any way implicate the

scheduled trial date. Moreover, the FTB has remaining scheduled deposition dates with Hyatt

and his tax professionals, to the extent it wants to tae specific discovery relating to these

amendments.

Hyatt therefore respectfully requests that the Cour grant this motion and grant Hyatt

leave to file his Second Amended Complaint.

2. Granting Hyatt leave to amend to add his breach of confidentiality claim
is not futile.

A. Contrary to the FTB's erroneous description of and assertions about the
tort, a special relationship regarding confidentiality does exist between
the FTB and Hyatt.

The FTB's Opposition attempts to convey that the "special relationship" upon which a

breach of confidentiality claim is based is limited to voluntar, fiduciary-based relationships in

which a fiduciar duty is owed by one of the paries. The types of special relationships that

apply to the tort are nowhere near as limited as suggested by the FTB. Indeed, the relationship

that creates the duty of confdentiality may be involuntar and certainly may exist where there is

no fiduciary relationship. The actual duty imposed on a pary, on the other hand, is quite limited

as it pertains only to keeping confidential the information that the party is obligated not to

disclose.

Here, the FTB need not act in Hyatt's interests relative to its determination as to whether

Hyatt owes taxes, and certainly has no fiduciary duty to Hyatt in that context. But the FTB does

-2-
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1 have a special relationship with Hyatt relative to the non-public information from and

2 concerning Hyatt that it acquired in its special position as tax assessor, and it owes Hyatt a duty

3 not to publicly disclose such information and must act in Hyatt interests in protecting and not

4 disclosing the non-public information. These simple facts impose the duty of confdentiality on

5 the FTB.

6 The existence of a fiduciary duty may create a special relationship under the breach of

7 confidentiality tort, but - as the Nevada Supreme Cour explained in Perry v. Jordan - so do

8 other circumstances in "any situation where one party (Hyatt) imposes confidence in the other

9 (the FTB) because ofthat person's position, and the other party (the FTB) knows of this

10 confdence."¡

Contrary to the FTB's Opposition, Perry did not limit the tyes of circumstances in

which a special relationship creating a duty of confidentiality may arise, but rather gave

examples. The FTB even quoted the Nevada Supreme Court's language in Perry, saying "(a)

confdential relationship may arise. . . ", that prefaces the examples given by the Cour.2 Yet,

the FTB then argues such relationship "wil only exist" in traditional fiduciary relationships

"such as. . . attorney/clients, parners, family members or long-time relations.,,3

Perry even explicitly states that "(the special relationship) may exist although there is no

fiduciary relationship,,4 and then explains that "When a confidential relationship exists, the

person in whom the special trst is placed owes a duty to the other pary similar to the duty of a

fiduciary, requiring the person to act in good faith and with due regard to the interests of the

other pary."s As set forth below, this is precisely what the paries have been litigating over

since the outset of the case. The FTB requested and received confidential, non-public

information from and concerning Hyatt after promising and assuring Hyatt it would keep such

i Perry v. Jordan, ILL Nev. 943, 946 (1995).

2 FTB Opposition, at 6.

3 Jd.

4 Perry, ILL Nev. at 947.

5 Jd.

-3-



3

4

5

6

7

8

9

10

11
u 0ir
~ ir
;; £ irir 12
.! CI",g~~.;

t- 'í ~= 0-00
1300 ir iri: i: \0 \0

41 vi ;; --,-
'" .,z~~= .. "i: r- 140 ~ ¡: ':'-

=: :: bl" ..cuc,£:¡ .,;; .2'š= a ¡q 0.._
15C' ~..~ tl

:È :f ., OJE-~
:; 0

1600= 0\
M

17

18

19

20

21

22

23

24

25

26

27

28

1 information confidential, but instead it then threatened to and did disclose his confidential

2 information.

Indeed, one of the cases cited in Plaintiffs Opposition, Yerington v. General Motors

Acceptance Corp. 
6 decided only in 2004, explicitly explains Nevada law relative to confidential

relationships - which is generally consistent with the law of other states - in that they do not

rise to the level of fiduciary relationships. The most concise description by the Cour in

Yerington was as follows:

Nevada has recognized the existence of confidential relationships not rising
to the level of fiduciary relationships, yet stil giving rise to legally
enforceable duties. The leading case on constructive fraud is Perry v. Jordan.
In Perry, the cour stated that a confidential relationship "exists when one par
gains the confdence of the other and purports to act or advise with the other's
interests in mind." A confidential relationship may arise "where one party
imposes confidence in the other because of that person's position, and the
other party knows of this confidence. ,,7

Yerington also demonstrated that, like fiduciary relationships, a confdential relationship

can exist in certain circumstances where the parties are otherwise adversarial. In addition, the

existence of such a relationship is a question of fact for the jury.

. . . "A confidential relation exists between two persons, whether their
relations be such as are technically fiduciary or merely informal, whenever
one trusts in and relies on the other. The question in such case is always
whether or not trust is reposed.". . . . Whether such a relationship exists
appears to be a question of fact. "(T)he existence of a special relationship is a
factual question(;) ... all of the facts must be considered in order to determine if
the relationship was created." However, the question for the Cour is whether,
under the circumstances of this case, a reasonable jury could conclude that a
reasonable person would impar special confidence in the other party and
whether that other pary would reasonably know of this confidence.

. .. Confidential relationships not rising to the level of fiduciary

relationships, yet stil giving rise to legally enforceable duties, have been
found between a purchaser and the seller/lender of property where the
seller/lender failed to disclose a known flooding problem, . .. In another case
between a purchaser and a seller of real property, the Nevada Supreme Cour
declined to find a fiduciary relationship, but remanded the case for further
fact-finding as to whether a relationship of "special confidence" would stil
support a claim for constructive fraud. 

8

6 Yerington Ford Inc. v. General Motors Acceptance Corp., 359 F. Supp. 1075 (D. NV 2004).

7 Id., 359 F. Supp. at 1093 (internal citations omitted and bold emphasis added).

8 Id., 359 F. Supp. at 1088 (internal citations omitted and bold emphasis added).
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1 Yerington also cites cases outside Nevada that discuss under what circumstances a

2 special relationship may exist, but for which a fiduciary duty does not ordinarily exist. One

3 such case involved a creditor and debtor, for which no such duty typically exists, but was found

4 to exist in that case based on the creditor having "specially agreed" to undertake a paricular

5 duty. "The cour found that the ban owed a fiduciary duty not to jeopardize the estate's fuds

6 because it had specifically agreed to the conservatorship restrictions when it opened the

7 account. ,,9

The FTB simply misstates and erroneously argues Perry and Yerington.lO The breach of

confidentiality tort is not a breach of fiduciary duty claim by another name. Indeed, as Perry

indicates, the tort is most closely associated with a constructive fraud claim. Nonetheless, after

correctly stating that the tort requires "(1) a special, confdential relationship must exist between

the parties that the parties owe a duty to one another, and (2) that duty must be breached," the

FTB's nonetheless ultimately argues and cites cases holding that a governent agency does not

owe a fiduciary duty in the contexts of the various cases that are cited. Those cases are not on

point. They do not involve one pary obtaining non-public information from the other pary

under the expectation or explicit promise of confdentiality. None of them, in particular

Johnson v. Sawyer, ii involve a pary using its position and promises of confidentiality to gain

possession of the other party's non-public information and then publicly disclosing and

threatening in bad faith to fuher disclose such information. Nor do any of them hold, as the

FTB erroneously asserts, that no such relationship can exist between a governent agency and a

21 pri vate citizen. 
12

22

23

24

9 Id., 359 F. Supp. at 1090 (bold emphasis added).

10 The FTB's Opposition also cites In re Sunshine Suites, Inc., 56 Fed.Appx. 776 (9th Cir 2003), but this case has no

application here other that its citation and quotation to Perry.
ii Johnson v. Sawyer, 760 F. Supp. 1216 (S.D. TX 1991), reversed and remanded, 47 F. 3d 716 (5th Cir 1995).

12 Johnson merely concludes in a one paragraph analysis that the tort requires that "one part justifiably trusts and

relies on -- that is places his trst and confidence in -- another" and it has not seen any case law in the private
citizen/governent context and therefore leaves "such an extension to some enterprising jurist of the future." 760
F. Supp. at 1233. Also, the court in Johnson is under the apparent misimpression that a fiduciary duty must exist
for there to be a confidential relationship, as that appears to be the basis of its decision. In any event, this claim was
an after-thought in the Johnson case as the trial cour stil awarded over $10,000,000 against the IRS on other
claims stemming from disclosures about the taxpayer. The award was ultimately reversed by the Fifth Circuit, as

25

26

27

28
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The FTB also completely ignores the substantial authorities cited in Hyatt's moving

papers that demonstrate the evolution of the tort and its current application by courts. The FTB

does not and canot rebut the existence ofthe tort and its unversal application when confidence

is reposed in one who then receives non-public information under the expectation and even legal

requirement that the information be kept confidential, only then for that trust and confidence to

be violated by disclosure of the non-public information. In sum:

Relationships of this kind require us to lower our defenses and permit some
intrusion into our personal lives. . . , Such selfexposure is not always voluntary.
To function in modern society, for example, we must file tax returns and write
checks, and those who process these documents incidentally have access to
details of our private lives. (FN omitted)

These two elements--the assurance of secrecy and the reliance it evokes--are the
essential ingredients of what can be termed a "confidential relationship," (FN
omitted) The giver of information places himself in a vulnerable position in
reliance on the assurance of secrecy and thus has a legitimate expectation of
confidentiality. The receiver of the information, by implicitly holding out the
assurance associated with his occupation, invites the reliance and thus has an
obligation not to disappoint the giver's expectation. . . .

Cases granting recovery for breach of confidence share similar basic elements.
Though the type of relationship varies from case to case, the relationship in each
case caries an implicit assurance of confidentiality that the defendant held out
and then violated. . . .13

Hyatt has pled such facts since the outset of this case. Having sought and obtained

Hyatt's non-public information, and the FTB was required to act in Hyatt's best interests

21 relative to keeping the information confidentiaL.

22

23

B. Hyatt has more than adequately pled this special relationship created
by the FTB's position, its promises of confidentiality, and its resulting
receipt of Hyatt's non-public information.

24 The FTB's other attack on Hyatt's breach of confidentiality claims relative to futility is

25

26

27

28

the disclosure at issue consisted of a trthful press release concerning the taxpayer's plea bargain to a criminal

offense. 47 F. 3d at 737-38.
13 Alan Vickers, Note, Breach of 

Confdence: An Emerging Tort, 82 Colum. L. Rev. 1426,1427-28, 1434, 1441,
1455 (1982). Hyatt attaches a copy of this Law Review Note as Exhibit 1, demonstrating the wide acceptance and
understanding of the tort even I? 1982.

-6- Docket 80884   Document 2020-36178
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that Hyatt has not purportedly pled facts constituting a special relationship relative to the FTB' s

duty of confdentiality. Nothing could be fuher from the truth. The Second Amended

Complaint, as was the First Amended Complaint, is replete with allegations of the FTB

promising confidentiality and a good faith audit in order to obtain Hyatt's cooperation in the

audit and ultimately the production of his non-public information. 
14

Beyond the allegations, the evidence already gathered, and therefore the reason for this

request to amend, is overwhelming relative to the confidence Hyatt reposed in the FTB in

providing his non-public information with the expectation it would be kept confidentiaL. Most

recently, this evidence was summarized in the expert report of Hyatt's privacy expert, Professor

Daniel Solove. His report, quoted below, summarzes the evidence of the FTB' s successful

efforts to gain Hyatt's confidence concerning the releasing and production of non-public

information. Putting aside the testimony taken to date relative to such conduct by the FTB, the

FTB's own documents provide overwhelming evidence that it sought and obtained a special

relationship concerning confidentiality in order to voluntarily receive Hyatt's non-public

information. This evidence, in sum, was outlined by Professor Solove and relied on by him in

his report:

17

18

19

20

21

22

23

24

25

26

27

28

"In his deposition, Hyatt states:

Q. Okay. Did the FTB promise you any protection, other than
what's required by law concerning your privacy?

A.. The FTB promised me unconditionally that it would protect my
privacy.

Q. Do you believe it undertook in your case special obligations in
addition to what the law requires?

A. Yes, In addition to the promise - In addition to what the law
requires, it made additional promises in its initial contact letter or
letters, and then the auditors and also made additional promises of
confidentiality.

Q. By those additional promises, what obligation was added on to
the FTB's obligations required by law?

A. Well, for example, in the contact letter, the initial Notice of

14 See, e,g., proposed Second Complaint, irir 81-84, including subparts.
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Audit, the FTB promised me not only would it abide by the
California Privacy - I'm getting tired. You have to bear with me.

Q. Take your time.

A. Informational Practices Act, and the Federal Privacy Act, but
that it would also disclose my information only to certain
governent agencies, such as the IRS.

Hyatt also stated in his deposition: "I think that the promises that the auditors
made to my tax representatives were -- included those that were required by law,
but that went much further and were unconditional statements that they would
preserve the confidentiality of the documents that they wanted me to submit to
them. "

Second, whenever Hyatt or his agents submitted information to the FTB, they
sought assurances of confidentiality and clearly expressed that the information
and documents conveyed to the FTB were to remain confidentiaL. Frequently,
FTB officials provided acknowledgment that they understood Hyatt's strong
desire for confidentiality and assurances that Hyatt's information would remain
confidentiaL. For example, in a 1997 memo from Eugene Cowan (Hyatt's
accountant) memorializing conversations with Anna Jov.anovich of the FTB, he
stated:

Ms. Jovanovich asked if we would supply her with certain
agreements that the FTB had previously reviewed and had copied
excerpts from. She reiterated. her understanding that Mr. Hyatt
was extremely concerned over the confidential nature of his
agreements and his case in total.

Additionally, in letters from Eugene Cowan to the FTB, transmitting Hyatt's
licensing agreements with various companies, Cowan stated: "Copies of these
agreements are being sent to you under your assurance that the agreements wil
be kept confidential and secure."

In a June 25, 1998 memo to his file, Cowan wrote: "From the outset of the audit
conducted by the FTB on the tapayer's 1991 and 1992 taxable year, we have

informed the FTB of the taxpayer's need and desire to keep the materials
furnished as part ofthe audit private and confidentiaL." In that memo, Cowan
provided a "chronology of the written and oral contacts that I have had with the
FTB concerning the taxpayer's desire for confidentiality and/or privacy."
According to Cowan's recollections of his conversations with FTB officials in
the chronology, on September 13, 1993, "Mr, Shayer explained that FTB
personnel was required to maintain the confidentiality of a taxpayer records, Mr.
Shayer assured me that the taxpayer's fie would be maintained in a. locked
cabinet and that only the FTB personnel working on the case would have access
to the file." On September 29, 1993, "I (Cowan) reiterated to Mr. Shayer the
sensitive, confidential nature of the documentation, Mr. Shayer assured me that
the confidentiality of the documents would be maintained." Cowan references a
conversation he had with Mr. Soriano "regarding the taxpayer's desire to keep
his home address private and confidentiaL." On February 23, 1995, Cox made a
visit to Cowan's offices to review Hyatt's documents. According to Cowan's
description of the visit: "I told Ms, Cox that the taxpayer is very concerned for
his privacy and tried to maintain a very low profile in Nevada. Ms. Cox assured

-8-
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me that everyone in the FTB was subject to the security and disclosure policy of
the FTB the violation of which would cause an FTB employee to lose his job or
worse." Throughout the memo, Cowan writes about numerous oral and written
communications with FTB officials, including Mr. Soriano and Ms. Cox, in
which Cowan repeatedly stated that Hyatt expected confidentiality and privacy,
and the FTB officials assured him that they would maintain confidentiality.

In a August 29, 1995 letter to the FTB, Cowan states that "Mr. Hyatt has been
careful to protect his privacy as a result of past harassment and disruption of his
work." Cowan further writes:

As part of maintaining his private profile, Mr. Hyatt has imposed
on friends and colleagues to serve as trustees or as nominal
addressees for Mr. Hyatt s personal residence and related items
(such as voting address, utilties, etc.) in Las Vegas, Mr. Hyatt
also uses Post Office boxes for his correspondence to maintain
privacy. Mr. Hyatt does not want his name publicly associated
with his residence. Of course, Mr. Hyatt uses Las Vegas business
cards and has had extensive business correspondence and contacts
using his Las Vegas address and phone number in 1991 and 1992
(and to the present). But, as mentioned above, to protect against
undesirable contacts, he has tried to insulate his name from
readily-accessible public records.

In a response letter, Cox writes: "The FTB acknowledges that the taxpayer is a
private person who puts a significant effort into protecting his privacy. . . . Your
letter states that the taxpayer does not want his name publicly associated with his
residence. "

In Cowan's deposition testimony, he stated that "Mr. Shayer (of the FTB) and I
discussed keeping Mr. Hyatt's documents confidential and keeping them locked
in a cabinet, I think, he described, and allowing as few as possible - basically,
those folks who needed to know at the FTB to be able to review that." In another
parts of his deposition, Cowan states that he discussed the importance of
protecting Hyatt's confidentiality with the FTB officials.

Third, beyond explicit promises of confdentiality, the documents also indicate
that the FTB had duties of confidentiality by virtue of the natue of its
relationship with Hyatt, its special position of power, its own rules and
procedures, and its other obligations under the laws and constitution of
California, In paricular, the FTB's Disclosure Education Training Manual
emphatically calls for keeping personal information confidentiaL. Throughout
this booklet, on nearly every page, the slogan "If in doubt, don't disclose"
appears. Moreover, the Manual states that "(t)he primary types and sources of
confidential information received by FTB include: tax information received from
individuals such as: an individual's name, social security number, addresses,
exemptions, or filing status." On that page are four text graphics with the words
"CONFIDENTIAL," "TOP SECRET," "NEED TO KNOW," and
"CLASSIFIED. "

The FTB' s duty of confidentiality is also established by statements it makes to
taxpayers. A document entitled California Taxpayers Bil of Rights - 1988: A
Guide for Taxpayers states:

-9-
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Your Rights to Confidentiality

We keep confidential the information that you provide to us on your state tax
returns, in letters and during any meetings with our auditors or other
representatives. We share confidential information, only as required by law, with
other government agencies such as the Internal Revenue Service and other
state and local tax agencies.

If, however, you are no longer married or living with your spouse and you filed a
joint return with an amount due, upon written request, we can tell you whether
we have tried to collect from your spouse, the general nature of the collection
activities, and the amount we have collected.

On documents requesting information from Hyatt, a Privacy Notice appears
describing the privacy rights established in the California Information Practices
Act of 1977.

In a letter to Hyatt dated June 17, 1993, the FTB provided Hyatt with a
questionnaire for use in the FTB' s investigation. That questionnaire contained
provisions about the FTB's responsibilties:

Your tax retu has been selected for audit by the California
Franchise Tax Board (FTB).

What should you expect from a Franchise Tax Board audit?

· Coureous treatment by FTB employees

· Clear and concise requests for information from the auditor
assigned to your case

· Confidential treatment of any personal and financial information
that you provide to us

· Completion of the audit within a reasonable amount of time.

The promise of confidentiality is broad and clear: "Confidential treatment of any
personal and financial information that you provide to us." In the Privacy Notice
(FTB 1131), the FTB states:

We may give the information you fuish us to the United States
Internal Revenue Service, the proper official of any state imposing
an income tax or a tax measured by income, the Multistate Tax
Commission and to California government agencies and officials,
as provided by law. If you owe any monies. we may disclose the
amount due to employers, financial institutions, County
Recorders, vacation trust fuds, process agents and other payers.

This language is consistent with the language in the document entitled California
Taxpayers Bil of Rights - 1988: A Guidefor Taxpayers. It is my opinion that
these documents make explicit promises of confidentiality. They strongly and
repeatedly state the general rule that any information that a taxpayer furnishes to
the FTB is to be kept confidentiaL. The documents state that there are exceptions
to this general rule, and they delineate these exceptions. Nowhere in the
documents does the FTB state that it wil disclose personal information to third
paries such as doctors, newspapers, dating services, and others.

-10-
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It is worth noting that the FTB Privacy Notice (FTB 1131, revised 5-89/6-91)
attached to the forms sent to Hyatt differs from the latest version of the FTB
Privacy Notice (FTB 1131, revised 08-2004). In particular, the section on
information disclosure has been re-written.

The FTB Privacy Notice provided to Hyatt is quoted above. The 08-2004
version of the FTB Privacy Notice states:

Information Disclosure

We may disclose your tax information to:

· The Internal Revenue Service.

· Other states' income tax officials.

· The Multistate Tax Commission.

· Appropriate Californan governent agencies and officials.

· Third paries when necessary to determine or collect your tax
liabilities.

Similar to the Privacy Notice provided to Hyatt, the 2004 version mentions that
information may be disclosed to the IRS, other-states' tax offcials, the Multistate
Tax Commission, and appropriate California governent agencies and officials.
However, there is an addition at the end of the 2004 version: "Third parties when
necessary to determine or collect you tax liabilties." This does not appear in the
Privacy Notices Hyatt received.

The FTB's 2004 Privacy Notice at least mentions the possibility that information
wil be provided to third parties "when necessary." As discussed above, even
were this the notice that Hyatt received, it is my opinion that many ofthe FTB's
disclosures of Hyatt's personal information lack any apparent justification. But
Hyatt received the older Privacy Notice, which enumerated the entities and
officials that might receive his personal information. Nowhere in the notice
Hyatt received are third paries mentioned.

The very purpose of a Privacy Notice is to inform the taxpayer of the limited
exceptions to the strong rule of confidentiality that the FTB is to follow.
Accordingly, the FTB clearly breached the confidentiality it promised in its
Privacy Notice. To the extent it had the practice of disclosing information to
third paries under any circumstances, then its Privacy Notice was misleading
and inaccurate.

The documents reveal that Hyatt, through his agents, read and relied upon that
Privacy Notice. For example, Eugene Cowan stated in his deposition:

Q. Now, are you aware that at the time that was standard
operating procedure - whether or not that was standard operating
procedure of the FTB to send out Demands to Furnish Information
from third paries without first requesting it from the taxpayer?

- 11-
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A. No, I wasn't aware, I was aware that on the audit forms and
letters that the Franchise Tax Board sends to you is the promise of
following the Information Practices Act and all the requirements
that are imposed on the Franchise Tax Board in doing so."is

Hyatt has therefore pled, and has substantial evidence of, a special relationship between

him and the FTB relative to keeping his non-public information impared to the FTB

confidentiaL. The FTB did have, and does have, an obligation to act in Hyatt's interest, as well

as its own, in keeping the information confidentiaL. In that regard, the FTB has recently

emphasized in its briefing the fact that it relies on voluntary compliance by taxpayers to

cooperate in audits and thereby produce the information sought by the FTB, Taxpayers thereby

repose their trust in the FTB to keep the produced information confidentiaL. A special

relationship thereby is created that requires the FTB to keep this information confdentiaL.

The FTB canot deny this very basic symbiotic relationship and the duty of

confidentiality it undertakes towards a taxpayer in seeking, even insisting upon, voluntar

compliance by a taxpayer relative to the taxpayer's production of requested information. The

FTB benefits by receiving the information it needs, and the taxpayer benefits - at least so long

as the FTB does not breach its duty of confidentiality - by avoiding having the FTB approach

third parties for the requested information and by avoiding lengthy, costly and public battles via

subpoena enforcement, among other things. The byproduct is a confdential relationship that the

FTB must not violate.

As a result, allowing Hyatt to amend and add his breach of confidentiality claim wil not

be a nullty. At the very least, Hyatt's claim that a special relationship was created by the above

facts is a question of fact for the jury.

3. Granting Hyatt leave to amend to add his allegations of attorneys' fees as
special damages is not futile.

The FTB argues that attorneys' fees as special damages are not recoverable under

15 D. Solove's Expert 
Witness Report, served on FTB counsel on March 31, 2006, at 13-18 (footnotes omitted for

ease of editing) but can be reviewed in hardcopy of Professor Solove's report attached hereto as Exhibit 2.

-12-
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Hyatt's intentional tort claims. 
16 To be clear, Hyatt is not seeking his attorneys' fees for

prosecuting his intentional tort claims in this action. This is as spelled out more explicitly in the

Second Amended Complaint, as Hyatt is seeking as damages his attorneys' fees and

accountant's fees in defending the FTB' s bad faith audits and now protest proceedings. As

such, this form of damages is recoverable as highly foreseeable and no different than a personal

injury plaintiff seeking recovery of his doctor bils. Hyatt has sought leave to amend, citing

Sandy Valley Associates v. Sky Ranch Estates Owners Assoc., 117 Nev, 948 (2001), only to

ensure there is no technical objection that because this element of Hyatt's damages from the

FTB's bad faith conduct in the audits and protests are attorneys' fees, they need to be pled with

specificity under Sandy Valley. In this sense, Hyatt and the FTB are talking two different

languages as the FTB does not even address Hyatt's clear pronouncement as to the attorneys'

fees he is seeking. Hyatt's Second Amended Complaint states, in regard to each tort claim for

which Hyatt's professional fees from the audits and protests are sought as damages:

It was highly foreseeable to the FTB that, absent the success of its scheme to
unlawflly deprive plaintiff of his property through such acts of intimidation as
the destruction of his privacy and the imposition of huge "fraud" penalties, as
aforesaid, plaintiff s only alternative was to vigorously defend himself in the
audits and the continuing California tax proceedings. This required the
employment of a team of attorneys and other experts. The resulting attorneys'
fees and other professional fees which plaintiff has incured, and continues to
incur, were proximately and directly caused and necessitated by the FTB's
course of tortious behavior,

As such, arguably, Sandy Valley is not implicated and Hyatt need not even specially

plead the subject attorneys' fees as Hyatt is not seeking his attorneys' fees from this case.

Nonetheless, out of an abundance of caution and to avoid any argument that the claim for these

attorneys' fees incurred as par of Hyatt's damages in the audits and protest must be so pled,

Hyatt seeks to amend as stated in his Second Amended Complaint.

Moreover, the FTB has known since at least July of 2004 when Hyatt first produced the

attorneys' bils and accountant's bils from the audits and early protests that these were the fees

16 For one such claim, "outrage" or intentional inflction of emotional distress, the FTB wrongly describes the term

"outrage" as a California moniker. It is nothing of the sort. The tort has traditionally caried this name in Nevada.

-13 -
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he was seeking in this case. As discussed in Hyatt's moving papers, Hyatt produced these in

response to the Discovery Commissioner's ruling fied February 2, 2004 that required he

produce copies of the attorneys' bils he seeks to recover in this action. Neither at that time, nor

since, has Hyatt produced his litigation bils from this case. The FTB certainly has not been

confused, nor could it be prejudiced by Hyatt seeking recovery of his attorneys' fees from the

audits and protests, given the FTB has had them for almost two years.

Most significantly, Hyatt's request to amend to add the subject allegations asserting the

attorneys' fees as special damages is not futile. Having been incurred in another proceeding, the

very proceeding at which the bad faith conduct at issue in this case occurred, they were

eminently foreseeable and recoverable as an element of Hyatt's damages from the bad faith

intentional torts alleged. In that regard, Sandy Valley holds that "when attorneys' fees are

considered as an element of damages, they must be the natual and proximate consequence of

the injurious conduct.,,17 This precisely describes the attorneys' fees sought here by Hyatt in the

Second Amended Complaint.

17

18

19

20

21

22

23

24

25

26

27

28

Because Hyatt does not seek recovery of his attorneys' fees from this tort case, the

FTB's discussion of whether this case fits within one of the types of cases described in Sandy

Valley for which fees incured in that specific case are recoverable as special damages has no

real application here. Hyatt does not seek recovery of his fees in this case, at least in part

because he chooses not to produce his litigation bils and thereby waive any privilege and work

product protection contained therein.

As this Cour is aware from the FTB's recent objection to an order made by the

Discovery Commissioner regarding what witness compensation information Hyatt must

produce, Hyatt opposes production of his litigation bils. If, however, the FTB were successful

in compellng Hyatt to produce such bils, Hyatt would have a viable claim for recovery ofthem

as special damages under Sandy Valley which specifies that recovery of attorneys' fees as

damages is permissible for actions that "were necessitated by the opposing party's bad faith

17 Sandy Valley Associates, v. Sky Ranch Estates Owners Assoc., 117 Nev. 948, 957 (2001)

-14-



1

2

3

4

5

6

7

8

9

10

11
u 0ir
~ ir
.. £ irir 12
~ V""gj~~.;

t-"i~= 0\00
1300 ir ir

-¡ i: \0 \0
Q, v. ~ ----
'" ,.z~~= OJ "r- r- 140 :: ¡Q ':'-

=: :: bl" "cu c.£:¡ ." ;; ,.'š
= a ¡q 0..-

15C'
~..t g;È :: E-~

:; 0
1600= 0\

M

17

18

19

20

21

conduct.,,18 That is precisely this case. While the opinion prefaces this basis for actions for

declaratory or injunctive relief, there is no logical reason it would also not apply in this case

where the FTB's bad faith intentional acts are specifically at issue and which Hyatt seeks to

remedy. But again, barring any order compellng Hyatt to produce his litigation bils from this

case, Hyatt is not seeking recovery of his attorneys' fees in this case.

4. Granting Hyatt leave to amend to add references to "informational
privacy" is not futile and merely conforms the pleading to the claims being
litigated in this case as demonstrated by the parties' consistent briefing to
this Court and the Nevada Supreme Court.

The FTB objects to Hyatt's references in the Second Amended Complaint to

"informational privacy." Despite litigating Hyatt's informational privacy rights as part of

Hyatt's invasion of privacy claims for as many years as this case has been pending, the FTB stil

does not understand that "informational privacy" is a term that describes paricular modern

privacy rights that have developed as par of the common law for invasion of privacy. As it did

last year in bringing its failed and unecessary partial sumary judgment motion re Hyatt's

non-existent "IPA" claims, the FTB confuses "informational privacy" with California's

Information Practices Act. While that act codifies in California significant aspects of

informational privacy, common law informational privacy is at issue in this case and has been

from early on.19 Hyatt is not asserting a statutory claim under the IP A. He is asserting common

law invasion of privacy claims, which include his informational privacy. 
20

Hyatt's Opposition to the FTB's Partial Summary Judgment re IPA claims detailed the

22

23

24

25

26

27

28

above distinction and how Hyatt's common law claims differ from and were not statutory IPA

claims. In sum, Hyatt argued there:

18 ¡d., 117 Nev. at 958.

19 For example, Hyatt's Opposition to the FTB's Summary Judgment Motion in 2000 set forth in detail Hyatt's

informational privacy claims and how they are part of and establish Hyatt's invasion of privacy claims. This was
summarized in Hyatt's Opposition to the FTB's Partial Summary Judgment Motion re IPA Claims, at 14 - 19, a
copy of which is attached hereto as Exhibit 3.
20 Another summary of the law relative to informational privacy and its common law origin is set forth in D.
Solove's Expert Witness Report at 3 - 9, attached hereto as Exhibit 2.
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11

Hyatt has pled, presented evidence of, and otherwise developed and presented a
primafacie case for various prongs of Nevada's common law invasion of privacy
tort, including violation of informational privacy. These are common law claims.
As set forth above, the legal sufficiency, pleading suffciency, and evidentiary
sufficiency of these claims - at least relative to a sumary judgment - has
been established by the rulings by this Cour and the Nevada Supreme Court.
The FTB' s reference to and discussion of a statutory IP A claim is disingenuous
as Hyatt has not asserted such a claim. To the extent the FTB's motion is a
disguised attack on Hyatt's common law invasion of privacy claims, and
paricularly the informational privacy aspect of those claims, the FTB is seeking
an end-ru around prior rulings of this Cour and the Nevada Supreme Court,

To be clear, and as the FTB knows and should have referenced in its motion,
Hyatt has presented and is pursuing a common law claim for informational
privacy as par of his invasion of privacy tort. Hyatt has extensively briefed this
issue in the proceedings described above demonstrating the development of the
common law for informational privacy as a now accepted par of the invasion of
privacy tort. In opposing the FTB' s sumary judgment motion, Hyatt explained
. . . his informational invasion of privacy claim.21

Hyatt further explained how "informational privacy" fits into his common law invasion

of privacy claims by quoting his summary judgment opposition from 2000 in his Opposition to

the FTB' s IP A motion last year:

(b) Courts are particularly vigilant in enforcing informational
privacy rights related to social security numbers, addresses, and
other private information.

16 Courts of every level- including the U. S. Supreme Cour -
find disclosure of private personal information such as social
security numbers and secret addresses actionable and a violation
of an individual's "informational privacy" rights.

17

18

19

20

21

22

23

24

25

26

27

28

(i) U. S. Supreme Court informational privacy cases.

The U, S. Supreme Court has issued three opinions bearing on the
issue. United States Department of Defense v. Federal Labor
Relations Authority (FLRA), held that disclosure of employees'
home addresses to their union was a "clearly unwaranted
invasion of privacy." That case was largely based on United
States Dept. of Justice v. Reporters Committee for Freedom of
Press, which recognized that "both the common law and the literal
understandings of privacy encompass the individual's control of
information concerning his or her person. f1 Finally, United States
Department of State v. Ray, held that the disclosure of names and
addresses would be a clearly unwarranted invasion of privacy
because confdentiality had been promised and disclosure of the
information would be "a special affront to his or her privacy."

21 Hyatt's Opposition to FTB's Partial Summary Judgment Motion re IPA claims, at 14 - 16, attached hereto

(without exhibits) as Exhibit 3.
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