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OPPM 
Pat Lundvall (NSBN 3761) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102  
Telephone: (702) 873-4100 
Facsimile: (702) 873-9966 
lundvall@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

 
GILBERT P. HYATT,  
  

Plaintiff,  
 vs.  
  
FRANCHISE TAX BOARD OF THE STATE 
OF CALIFORNIA, and DOES 1-100, inclusive, 

 
Defendants.  
 

Case No.: 98A382999 
Dept. No.: X 
 
FTB’s OPPOSITION TO PLAINTIFF 
GILBERT P. HYATT’S MOTION TO 
STRIKE, MOTION TO RETAX AND, 
ALTERNATIVELY, MOTION FOR 
EXTENSION OF TIME TO PROVIDE 
ADDITIONAL BASIS TO RETAX 
COSTS 
 
 

In his Motion to Strike, Motion to Retax And, Alternatively, Motion for Extension of 

Time to Provide Additional Basis to Retax Costs (the “Motions”), Hyatt argues that the Court 

must strike defendant Franchise Tax Board of the State of California’s (“FTB”) 

Memorandum of Costs (the “Memorandum”), summarily retax the same, or alternatively, 

grant Hyatt additional time to respond to the Memorandum because of the voluminous 

nature of FTB’s supporting invoices and cost documentation.  See Motions at 2:2-4:11.  As 

to the last request for additional time, FTB does not oppose it.1 

 

1  As discussed in FTB’s Motion for Attorney’s Fees, because Hyatt correctly identifies 
that review of FTB’s supporting documentation will take substantial time and effort from the 
parties and the Court, FTB agrees with Hyatt that consideration of costs and attorney’s fees 
should be bifurcated.  See FTB’s March 13, 2020 Motion for Attorney’s Fees at pp. 9-11.  
FTB suggests that the Court first determine Hyatt’s liability under the relevant legal rules 
before then considering the amounts that Hyatt may owe FTB under the same.  See id. 

Case Number: 98A382999

Electronically Filed
3/16/2020 2:16 PM
Steven D. Grierson
CLERK OF THE COURT
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As to Hyatt’s request to strike the Memorandum or alternatively retax FTB’s costs 

and summarily deny them, Hyatt is incorrect under Nevada law.  First, the Court cannot 

strike FTB’s Memorandum.  Hyatt relies on NRCP 12(f) in this request, but by its own terms, 

NRCP 12(f) only applies to pleadings.  FTB’s Memorandum is not a pleading under NRCP 

7 and so NRCP 12(f) does not allow the Court to strike it.   Nevada’s Supreme Court has 

been unrelenting on this legal principle.  Moreover, and respectfully, the Court procedurally 

erred when it made a prevailing party determination sua sponte in the recently entered 

Judgment without a pending memorandum of costs or motion for attorney’s fees and costs 

from either party.  The only way to correct such error is through FTB’s filing of the valid 

Memorandum (as FTB did) and full briefing and hearing on the same.  Striking FTB’s 

Memorandum, as requested by Hyatt, would only cement the legal error in making a 

prevailing party determination without a pending motion or full briefing on the issue. 

Second, in asking the Court to summarily retax FTB’s costs, Hyatt mistakenly argues 

that FTB was not the prevailing party under NRS Chapter 18.  Hyatt relies exclusively on 

Eberle v. State ex rel. Nell J. Redfield Tr. in suggesting there should be no costs awarded 

in this matter because there was no prevailing party.  See Motions at 5:3-4 (arguing there 

should be no costs awarded where there is no prevailing party).  Remarkably, however, 

Hyatt omits relevant language from Eberle to conceal why that trial court found there was 

no prevailing party and thus no cost award.  In Eberle, the plaintiff raised a statutory 

challenge based on NRS Chapter 266.  During the case, the Nevada State Legislature 

passed an amendment to the statute and so the trial court did not enter a substantive 

judgment because the case was dismissed as moot.  As such, the Nevada Supreme Court 

affirmed there can be no prevailing party in an action without a judgment.  In this case, 

however, there is a Judgment, and it is substantive in nature because it arose from a final 

decision by the Supreme Court of the United States.  FTB accordingly prevailed, and it is 

entitled to costs under NRS 18.020 and NRS 18.110.  Eberle does not state otherwise, nor 

does it control this case. 

Accordingly, while FTB does not oppose Hyatt’s request for more time to respond to 
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FTB’s Memorandum, FTB respectfully requests that the Court deny the portions of the 

Motions seeking to strike the Memorandum under NRCP 12(f) and summarily retax FTB’s 

costs under NRS 18.110. 

Dated this 16th day of March, 2020. 
 

McDONALD CARANO LLP 

 /s/ Pat Lundvall   
Pat Lundvall (NSBN 3761) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102  
Telephone: (702) 873-4100 
Facsimile: (702) 873-9966 
lundvall@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 
 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. STATEMENT OF RELEVANT FACTS. 

A. Without A Pending Memorandum Of Costs Or A Motion For Attorney’s Fees, 
And Without Full Briefing Or A Hearing On The Same, The Court Enters A 
Judgment Purporting to Determine Prevailing Party Status. 

In FTB’s Motion for Attorney’s Fees, FTB detailed the lengthy procedural history of 

this case, which ultimately ended in an opinion from the Supreme Court of the United States 

entirely in FTB’s favor.  See FTB’s March 13, 2020 Motion for Attorney’s Fees at pp. 4-9, 

on file with the Court.  After the Supreme Court of the United States issued that opinion, it 

remanded the matter to the Nevada Supreme Court, who then remanded the matter to this 

Court with instructions to vacate the prior judgment and hold any additional proceedings 

consistent with the Supreme Court of the United States’ opinion.  See Order of Remand 

Dated August 5, 2019 (“Remand Order”), on file with the Court. 

After remand, the Court scheduled a status conference.  See Notice of Hearing, on 

file with the Court.  During this time, there were no pending motions.  See Court’s Docket.  
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At the status conference, Hyatt’s counsel suggested that the Court vacate the prior 

judgment without entering a new one, and he further suggested there was no prevailing 

party and so the parties were “done” with the case.  See September 3, 2019 Transcript 

(“Sept. Trans.”) at 8:12-9:23, attached as Exhibit A.  FTB’s counsel identified that Hyatt’s 

request would short circuit FTB’s due process rights to file a memorandum of costs and a 

valid motion for attorney’s fees.  See id. at 10:14-18.  Ultimately, the Court ordered 

supplemental briefing from the parties on two issues: (1) whether a “judgment should be 

issued in favor of” FTB; and (2) whether there is a “prevailing party” in the action.  See id. 

at 12:2-7.  The Court required the parties to submit a single blind brief without any 

opportunity to reply to the other party’s brief.  See id. at 12:2-13:16. 

The parties timely submitted their blind briefs, and without a hearing on the briefing, 

the Court issued a judgment (the “Judgment”) on February 21, 2020.  See Judgment, on 

file with the Court.  In the Judgment, the Court recited the detailed procedural history of the 

case, ultimately concluding that the case should be dismissed and that Hyatt should “take 

nothing from any of the causes of action he asserted in this action.”  Id. at 8:13-14.  In 

contravention of NRCP 54(a) the Court went a step farther, though, by summarily 

determining sua sponte that neither party prevailed in this case.  See id. at 8:14-16.  The 

Court did so without a memorandum of costs or a motion for attorney’s fees on file from 

either party.  See id.   

In the Court’s sua sponte analysis, it conflated prevailing party analysis under NRS 

Chapter 18 with the NRCP 68 analysis under Beattie v. Thomas.  NRS 18.020 and 18.110 

explicitly refer to the “prevailing party” in litigation and require a trial court to determine which 

party prevailed before awarding costs.  By comparison, however, NRCP 68 does not 

reference the “prevailing party” in litigation because it is entirely irrelevant to enforcing an 

offer of judgment under that rule.  See, e.g., NRCP 68(f) (even where an offeree “prevails” 

through a judgment, it may still be liable under NRCP 68’s fee shifting penalty if that 

judgment fails to beat the amount of the offer).   Enforcement of an offer of judgment under 

NRCP 68(f) proceeds through factors identified by the Nevada Supreme Court in Beattie 
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without regard to prevailing party determination.  The Court’s analysis in the “Judgment” 

incorrectly uses the Beattie factors to determine which party prevailed, ultimately resulting 

in the erroneous legal conclusion that there should be no fees or costs awarded in this case.  

See Judgment at 8:17-9:15. 

B. Because NRS 18.110 and NRCP 54 Set Out Procedural Requirements For 
Awarding Fees And Costs, FTB Files The Memorandum And A Motion For 
Attorney’s Fees After The Court Entered Its Judgment. 

NRS 18.110 and NRCP 54 establish the procedural roadmap for the Court to 

consider an award of costs or attorney’s fees.  Under NRS 18.110, which governs costs, a 

party “in whose favor judgment is rendered” must “file with the clerk, and serve a copy upon 

the adverse party, within 5 days of entry of judgment . . . a memorandum of the items of the 

costs in the action or proceeding.”  NRS 18.110.  The memorandum must be verified under 

oath and declare that the costs were “necessarily incurred in the action or proceeding.”  Id.  

Upon such a filing, the “adverse party may move the court, upon 2 days’ notice, to retax 

and settle the costs.”  NRS 18.110(4).  Importantly, NRS 18.110 expressly requires the 

Court to hear the motion to retax costs: “Upon the hearing of the motion the court or judge 

shall settle the costs.”  And a motion under EJDCR 2.20 clearly allows for an opposition 

brief and a reply brief.  EJDCR 2.20(e) and (g).  Pursuant to this statutory procedure, after 

the Court entered the Judgment, FTB timely filed the Memorandum seeking recovery of its 

costs, and Hyatt timely moved to retax such costs.  Only after briefing and hearing on that 

motion should a determination be made concerning entitlement to statutory costs to the 

party “in whose favor judgment is rendered.” 

NRCP 54, which governs attorney’s fees, also requires that a “claim for attorney fees 

[] be made by motion.”  NRCP 54(d)(2)(A).  The moving party must file that motion “no later 

than 21 days after written notice of entry of judgment is served” and must “specify the 

judgment and the statute, rule, or other grounds entitled the movant to the award.”  NRCP 

54(d)(2)(B).  Thus, by NRCP 54(d)’s plain language, a party cannot move for attorney’s fees 

until after entry of judgment because such a motion must “specify the judgment” that entitles 

the movant to fees.  See id.  Also, NRCP 54(d)(2)(c) does not allow the Court to extend the 
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time to file such a motion, and so a party waives its right to seek fees under NRCP 54 if it 

does not timely file a motion for attorney’s fees.  Again, pursuant to this statutory procedure, 

FTB timely filed a Motion for Attorney’s Fees under NRCP 68 based on FTB’s prior offer of 

judgment to Hyatt.  See FTB’s Motion for Attorney’s Fees, on file with the Court. 

Through Hyatt’s Motions, he challenges FTB’s Memorandum and indicates that he 

will challenge FTB’s Motion for Attorney’s Fees on the same basis.  See generally Motions. 

II. ARGUMENT 

A. The Court Cannot Strike FTB’s Memorandum. 

Hyatt argues that the Court should summarily strike FTB’s Memorandum under 

NRCP 12(f).  See Motions at 4:12-7:9.  This argument is flawed in several respects. 

1. By Its Plain Terms, NRCP 12(f) Does Not Apply To A Motion Or 
Memorandum Of Costs. 

Hyatt exclusively relies upon NRCP 12(f) to argue that the Court must strike FTB’s 

Memorandum, but the express language of NRCP 12(f) prevents this.  NRCP 12(f) allows 

the Court to “strike from a pleading an insufficient defense or any redundant, immaterial, 

impertinent, or scandalous matter.”  But a memorandum of costs or a motion is not a 

pleading under NRCP 12.  NRCP 7 defines exactly what a pleading is under Nevada law, 

and that term is limited to a complaint, an answer to a complaint, an answer to a 

counterclaim designated as a counterclaim, an answer to a crossclaim, a third-party 

complaint, an answer to a third-party complaint, and if the trial court orders one, a reply to 

an answer.  See NRCP 7(a)(1)-(7).  FTB’s Memorandum is none of those things, and so 

NRCP 12(f) does not apply.  See Price v. Brimacombe, 58 Nev. 156, 72 P.2d 1107, 1108 

(1937) (“The motion to strike is not a pleading.  The pleadings are formal allegations by the 

parties, of their respective claims and defenses, and are such as are prescribed in the Civil 

Practice Act.”); see also Hernandez v. Palmer, 127 Nev. 1141, 373 P.3d 921 (2013) 

(unpublished) (“But neither a motion to dismiss, nor an opposition thereto, is a pleading 

identified under NRCP 7(a).”). 

Here, Hyatt has provided the Court with no other rule or statute that would allow the 
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Court to strike FTB’s Memorandum.  And because FTB’s Memorandum is not a pleading, 

NRCP 12(f) does not give the Court discretion to strike it. 

2. NRS Chapter 18 Requires The Court To Hear FTB’s Memorandum And 
Hyatt’s Motion To Retax. 

Hyatt provides no other rule or statute allowing the Court to strike FTB’s 

Memorandum precisely because NRS Chapter 18 requires the Court to hear the same.  

NRS 18.110(1) states that the party in whose favor judgment is rendered “must file with the 

clerk” a memorandum of costs.  This is not discretionary language but rather mandatory 

language that required FTB to file the Memorandum if it wanted to preserve its statutory 

right to seek costs.  See NRS 18.110(1).   

Moreover, NRS 18.110(4) permits Hyatt to move to retax those costs, as he has 

done, and it requires the Court to hear the Memorandum and the Motion to Retax: “Upon 

the hearing of the motion the court or judge shall settle the costs.”  Consequently, and with 

due respect to the Court, it does not have the power to award or deny costs under NRS 

Chapter 18 without holding a hearing on the same.   

Hyatt’s request that the Court strike FTB’s Memorandum and refrain from holding a 

hearing is an invitation to create legal error. 

3. Striking FTB’s Memorandum Would Cement The Court’s Prior 
Procedural Error. 

Procedural due process requires that a party seeking relief must be given “adequate 

notice and an opportunity to be heard.”  Soebbing v. Carpet Barn, Inc., 109 Nev. 78, 84, 

847 P.2d 731, 735-36 (1993) (reversing a trial court’s decision to enter summary judgment 

sua sponte without a complaint even being on file).  The Nevada Rules of Civil Procedure 

protect these rights by allowing a court to rule only upon a valid pleading or motion being 

filed.  See NRCP 7.  NRCP 7(b)(1) requires that “a motion shall be in writing unless made 

during a hearing or trial.”  Monroe, Ltd. v. Cent. Tel. Co., S. Nevada Div., 91 Nev. 450, 452-

53, 538 P.3d 152, 154 (1975).  NRCP 5(a) requires service of the motion upon all parties, 

a requirement “intended to guarantee that the adverse party be informed not only of its 
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pendency, but also the basis upon which the movant seeks the order.”  Id.  Thus, the 

Nevada Supreme Court has explained that there is no rule, statute, or other authority by 

which a trial court may bypass the requirement of a written motion in determining the parties’ 

substantive rights.  See United Pac. Ins. Co. v. St. Denis, 81 Nev. 103, 111, 399 P.3d 135, 

140 (1965) (reversing a trial court’s issuance of an order to show cause when there was no 

predicate motion filed to obtain the same). 

Here, and again with due respect to the Court, Hyatt’s request that the Court 

summarily strike FTB’s Memorandum would cement the Court’s prior procedural error in 

determining prevailing party status without a pending written motion.  NRCP 54 requires a 

written motion before the Court can rule on attorney’s fees.  NRS 18.110 requires a written 

memorandum of costs, a motion to retax, and a hearing before the Court can award or deny 

costs.  Neither of those were on file when the Court issued the Judgment and purportedly 

determining prevailing party status, and so it was error for the Court to make such a 

determination without them.  That is especially true given briefing was blind, FTB as the 

party requesting fees and costs was not allowed to file a reply to Hyatt’s brief to address its 

many errors, and the Court did not hold a subsequent hearing on either fees or costs.  This 

violated FTB’s due process rights to be heard on a formal written motion presented under 

NRS 18.110 and NRCP 54.  Striking FTB’s valid Memorandum, as Hyatt requests, would 

again deny FTB its due process rights under NRS 18.110.  And treating FTB differently than 

other Nevada litigants would further demonstrate the prohibited discriminatory treatment 

FTB has received in Nevada courts, which was one ground for the action by the United 

States Supreme Court.   Franchise Tax Bd. of California v. Hyatt (“Hyatt II”), 136 S.Ct. 1277, 

1284 (2016) (Nevada may treat other Nevada litigants different than FTB since Nevada 

“cannot justify the application of a special and discriminatory rule.  Rather, viewed through 

a full faith and credit lens, a state that disregards its own ordinary legal principles on this 

ground is hostile to another state.”) (emphasis in original).   

FTB is mindful of the procedural deluge this case presents.  As FTB’s counsel 

indicated at the September 3, 2019 status conference, this case has been pending for 22 
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years, it involved a trial lasting several months and multiple appeals thereafter, and the 

record in the case undoubtedly takes up several offices in the firms that have represented 

Hyatt and FTB through those two decades.  See Exh. A, Sept. Trans. at 5:3-8.  Given the 

uniqueness of this case, the post-judgment issues of attorney’s fees and costs are vitally 

important to the parties, and those issues deserve full briefing and hearing.  Accordingly, 

FTB respectfully requests that the Court decline Hyatt’s invitation to minimize them by 

striking FTB’s Memorandum. 

B. The Court Cannot Summarily Retax FTB’s Costs As Hyatt Suggests. 

Parroting his contention at the September 3, 2019 status conference, Hyatt suggests 

that the Court can rely on Eberle to summarily grant Hyatt’s Motions and award FTB no 

costs.  See Motions at 5:3-4 (citing Eberle to claim that “no costs are to be awarded where 

there is no prevailing party”) and 7:14-19.  Hyatt contends that, consistent with Eberle, the 

Court has already determined neither FTB nor Hyatt prevailed, and so there is no award of 

costs required.  

In doing so, however, Hyatt misreads Eberle and strategically omits key language 

from the Nevada Supreme Court in “quoting” the case.  See Motions at 6:12-18.  That 

language is vital to the Court’s decision in this case and so FTB provides the opinion in full 

while highlighting the language that Hyatt strategically omitted: 

We turn to a discussion of the merits of respondents’ motion for costs.  
Pursuant to NRS 18.110(1), costs, including witness fees, can be recovered 
by ‘the party in whose favor judgment is rendered.’  Appellants assert that 
because this court found the issues on appeal to be moot, there is no party in 
whose favor judgment was rendered.  We agree. 

We have held that a party cannot be considered a prevailing party in an 
action that has not proceeded to judgment.  In this case, respondents 
sought to prevent the incorporation of the specific proposed new city 
primarily on statutory grounds, and also raised a constitutional 
challenge to the entire statutory scheme for incorporating cities in 
general. 

The district court never ruled on the statutory challenges to the new city, 
but ruled only on the legal issue of constitutionality of the statutory 
scheme.  Appellants were then deprived by an act of the legislature of 
their opportunity to test the district court’s purely legal conclusions in 
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this court.  In our opinion, under these peculiar circumstances, the action 
was terminated by the legislature.  Thus, the district court erred in awarding 
expert witness fees and costs to respondents.  Accordingly, we reverse the 
order of the district court granting expert witness fees and costs. 

Eberle v. State ex rel. Nell J. Redfield Trust, 108 Nev. 587, 590-91, 836 P.2d 67, 69-70 

(1992) (emphasis added) (internal citations omitted).  In Eberle, there could be no prevailing 

party because there was no final judgment since the Nevada Legislature amended NRS 

Chapter 266 during the case, thereby mooting the plaintiffs’ statutory challenge.  Id. at 589, 

836 P.2d at 68-69 (noting the Legislature amended NRS Chapter 266 during the case and 

that “[a]fter hearing oral argument, this court dismissed the appeal as moot based on the 

amendment of NRS Chapter 266.”).  Because of the Nevada Legislature’s amendment, 

Eberle only involved a preliminary injunction and did not proceed to a full trial, nor to any 

substantive decision on the merits.  See id. 

 This case is entirely different from the “peculiar circumstances” of Eberle and so 

Eberle has no application here.  Id. at 590, 836 P.2d at 69.  Hyatt’s case went to trial, through 

several appeals, and ultimately ended in a substantive Judgment on the merits in 

FTB’s favor.  See generally Judgment.  Thus, Eberle’s instruction that “a party cannot be 

considered a prevailing party in an action that has not proceeded to judgment” is far afield 

of what has occurred in this case.  See 108 Nev. at 590, 836 P.2d at 69.  There is a 

Judgment, it is in FTB’s favor, and so FTB has prevailed such that it is entitled to the costs 

listed in the Memorandum. 

 Hyatt wishes to challenge those costs, and he has done so through the Motions, 

which triggers a hearing under NRS 18.110.  Eberle does not prevent such a hearing as 

Hyatt suggests. 

C. FTB Does Not Oppose Hyatt’s Request For Additional Time To Supplement 
The Motions, Subject To FTB Being Allowed To Also Supplement This 
Opposition In Response To Future Filings By Hyatt. 

As discussed above, FTB is sensitive to Hyatt’s claim that reviewing FTB’s 

supporting documentation will take “six months or longer” and require “significant time, 

resources, and expense.”  Motions at 3:2-4.  FTB agrees with Hyatt precisely because FTB 
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went through painstaking detail in compiling the documentation to comply with its 

obligations under Cadle Co. v. Woods & Erickson, LLP, and so FTB has already spent the 

time, resources, and expense in reviewing the documentation.  This is also why, in FTB’s 

separately filed Motion for Attorney’s Fees, FTB embraced Hyatt’s suggestion that the Court 

bifurcate a decision on fees and costs by first determining Hyatt’s liability for such fees and 

costs in stage one before then moving to stage two and determining the amount of any such 

fees and costs.  It is only the second stage that would require detailed review of FTB’s 

invoices and supporting documentation. 

Consequently, FTB agrees that Hyatt should be given an extension to supplement 

his Motion to Retax so long as FTB is given a similar opportunity to reply to any 

supplemental filing that Hyatt makes.  This is a substantial and serious matter that requires 

the parties’ full time and attention, and FTB takes no issue with Hyatt asking for more time. 

III. CONCLUSION. 

 As described above, there is no basis to strike FTB’s Memorandum or otherwise 

summarily retax the costs listed in the same.  FTB is entitled to its day in court to put forth 

argument under NRS Chapter 18 regarding costs, and it has provided the required backup 

to comply with Cadle Co.  Hyatt is also entitled to challenge the same, which he has done 

through the Motions.  NRS 18.110(4) now requires a hearing, after which the Court can 

settle the costs. 

 Accordingly, to the extent that Hyatt’s Motions ask the Court to strike FTB’s 

Memorandum or summarily retax and deny the same, FTB respectfully requests that the 

Court deny Hyatt’s Motions.  To the extent Hyatt’s Motions ask the Court to extend his time 

to file supplemental papers supporting his Motion to Retax, FTB does not oppose this 

request so long as FTB is also given a chance to supplement this Opposition in response  

/ / / 

/ / / 

/ / / 

/ / /  
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to Hyatt’s supplemental filings. 

Dated this 16th day of March, 2020. 

McDONALD CARANO LLP 

 /s/ Pat Lundvall   
Pat Lundvall (NSBN 3761) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102  
Telephone: (702) 873-4100 
Facsimile: (702) 873-9966 
lundvall@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 

 

CERTIFICATE OF SERVICE 

I certify that on this 16th day of March, 2020, I caused a true and correct copy of the 

FTB’s OPPOSITION TO PLAINTIFF GILBERT P. HYATT’S MOTION TO STRIKE, 

MOTION TO RETAX AND, ALTERNATIVELY, MOTION FOR EXTENSION OF TIME TO 

PROVIDE ADDITIONAL BASIS TO RETAX COSTS to be electronically filed and served 

to all parties of record via this Court’s electronic filing system to all parties listed on the e-

service master list: 

 

 
      /s/  Beau Nelson       
     An employee of McDonald Carano LLP 
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Las Vegas, Nevada, September 3, 2019 

 

[Case called at 9:29 a.m.] 

THE COURT:  -- California State Franchise Tax Board.  Good 

morning, counsel.  

MR. HUTCHISON:  Good morning, Your Honor.  

THE COURT:  If we could have everyone's appearances for 

the record.  

MR. HUTCHISON:  Your Honor, Mark Hutchison on behalf of 

Gilbert P. Hyatt.  Mr. Hyatt is with me in the courtroom, as well, Your 

Honor.  

THE COURT:  Okay.  

MS. LUNDVALL:  Good morning, Your Honor.  Pat Lundvall 

from McDonald Carano here on behalf of the California Franchise Tax 

Board.  I, too, have a representative with me, Scott DePeel.  

THE COURT:  Okay.  Okay.  S this is on for a -- basically, we 

put it on for a status check based on the Supreme Court's order of 

remand.  So it's been remanded in regards to the damages, as well as in 

regards to the costs.  Do you guys think this is something that you guys 

have an agreement on, or how do you guys want to proceed with this?  

MR. HUTCHISON:  Well, Your Honor, I don't think we have an 

agreement.  I was handed -- and I'm sure counsel gave you copies -- but I 

was handed an order that I think counsel is going to present to the Court 

for consideration.  

THE COURT:  Okay.  
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MR. HUTCHISON:  We object to the order, Your Honor, on 

the very basis by which the Court has had this case remanded to the 

Court.  As the Court knows, we've got an order of remand.  

THE COURT:  Right.  

MR. HUTCHISON:  And what the order of remand says is that 

the U.S. Supreme Court reverses Nevada v Hall, and then the Nevada 

Supreme Court's opinion is that of December 26th, 2007, which actually 

affirmed in part and reversed in part the judgment in favor of Mr. Hyatt.  

The Court then said, therefore, we remand this matter to the District 

Court with instructions that the Court vacate its judgment in favor of 

Hyatt and take other further necessary actions consistent with this order 

and the U.S. Supreme Court's order.  

What the judgment that's being proposed by counsel does is 

actually enter judgment favor of the FTB, which of course, there's no 

instruction at all from the Court -- the Nevada Supreme Court, that the 

judgment be entered in favor of the Franchise Tax Board.  To the 

contrary, the only direction in terms of dealing with the judgment is to 

vacate the judgment of favor of Hyatt, Your Honor.   

And so we don't believe that the Court can follow the form 

that is being presented by the FTB, based on the Court's order of 

remand.  There is no judgment in favor of the FTB.  There never has 

been.  There never will be, Your Honor.  The jury found in favor of Mr. 

Hyatt to the tune of $388.1 million.  Judgment was entered in Mr. Hyatt's 

favor on the Nevada tort case based on that $388 million judgment.   

It then went to the Nevada Supreme Court twice.  The 
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judgment was affirmed on various levels, still maintaining the judgment 

in favor of Mr. Hyatt.  The only reasons we're even here is because after 

22 years of litigating, the U.S. Supreme Court now has reversed the case 

law, and there's good case law that says that just because the underlying 

case law is reversed, it doesn't make you the prevailing party, it doesn't 

entitle you to a judgment, Your Honor.   

So that issue is hotly contested, and we would vehemently 

object to any form that would suggest that the FTB is either entitled to a 

judgment or is, in fact, the prevailing party.  We believe Mr. Hyatt 

continues to be the prevailing party in this Nevada tort case, and for the 

procedural grounds that I've just repeated -- and I'm happy to go into 

much more detail -- where Mr. Hyatt won at virtually every turn in this 

Court, and then Your Honor -- and this case -- this Nevada tort case, is 

based on a residency audit.   

The whole question was, did Mr. Hyatt move to the State of 

Nevada or was he still a California resident.  That audit was not 

determined in Nevada, but the torts, the underlying torts that were 

committed as a result of that audit, is what this case was all about.  Mr. 

Hyatt won at every turn in this Court, and by the way, Your Honor, in the 

California residency audit case, he won on the residency question, hands 

down.   

The residency audit Mr. Hyatt prevailed on in California, that 

was the basis of the Nevada tort claim, so to suggest that there should 

be a judgment entered in favor of the FTB, or that there should be a 

prevailing party determination as the FTB, as a prevailing party, we think 
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it's completely wrong, Your Honor.  

THE COURT:  Counsel?  

MS. LUNDVALL:  Good morning, Your Honor.  I think you've 

got a little bit of a difficult task.  You're walking into a case that is now 

going on its 22nd year of existence.  There's a little bit of history, 

obviously, that went on in this case, and that history is something that is 

important.  Mr. Hutchison has given you part of that history.  May I give 

you the balance of that history?  

THE COURT:  Yes.  

MS. LUNDVALL:  The case was originally filed in 1998.  What 

happened that preceded 1998, is that the FTB had conducted an audit of 

Mr. Hyatt, and he did not like the results of that audit.  What he did, is he 

took certain legal proceedings then in the State of California, but he also 

filed this action here in the State of Nevada.  

Originally, when this case was first filed, we had contested 

whether or not that the Court had jurisdiction over this case.  That issue 

was briefed.  It went to the Nevada Supreme Court.  After it went to the 

Nevada Supreme Court, it went to the U.S. Supreme Court for the first 

time.  And before the U.S. Supreme Court for the first time, we had taken 

the position that we could fall within the scope of an exception that had 

been created by the U.S. Supreme Court concerning immunity and 

State's rights, and we lost before the U.S. Supreme Court back in 2003.  

The case came down here to the District Court then after 

being remanded to the Nevada Supreme Court, and then ultimately, back 

to this Court.  There was a trial.  The results of that trial then were 
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contested.  We went up on appeal to the Nevada Supreme Court, and the 

Nevada Supreme Court sharply, sharply reduced the judgment.  That 

judgment went from $490 million down to around a million dollars.   

We believe that there were certain errors that were 

committed by the Nevada Supreme Court, and we took an appeal then to 

the U.S. Supreme Court, once again, contesting the immunity issue.  We 

had advanced actually two arguments the second time around.  We 

prevailed on the first argument, and the Court split four to four on the 

second argument.  The justice that was unable to participate in the final 

decision was Justice Scalia.  When Justice Scalia passed, then the Court 

had split four to four on the issue of whether or not the FTB was immune 

from suit here in the State of Nevada.  

That case then in 2015, was remanded back to the Nevada 

Supreme Court.  We took further proceedings, and in those further 

proceedings, once again, reduced the judgment even further, down from 

a million some odd dollars, down to a hundred thousand dollars.  And at 

that point in time, we believe that there were additional errors that were 

committed.  Took an appeal for the third time to the U.S. Supreme Court.  

And in May of this year, the U.S. Supreme Court issued its decision.  

I don't have a copy of that decision here, but I didn't 

anticipate the argument that was being prepared by Mr. Hutchison 

today, but I will provide a copy to the Court, if in fact, the Court -- I think 

that it would be important for the Court to take a look at it.   

That decision says this.  That the State of California, its 

Franchise Tax Board, was immune from suit here in the State of Nevada.  
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And therefore, that Mr. Hyatt could take nothing by reason of his suit 

because there was no jurisdiction by this Court over the State of 

California, their Franchise Tax Board.  

The case then was remanded back to the Nevada Supreme 

Court, and recently, the Nevada Supreme Court issued a remand order.  

That remand order gave this court two instructions, for lack of a better 

word.  One was to vacate the judgment that was entered, first, in favor of 

Mr. Hyatt.  And the second was to take further proceedings in accord 

with the U.S. Supreme Court decision, a two-fold point.  

And so what we did today is we prepared a judgment.  That 

judgment pursuant to Rule 54, and the proceedings in the District Court 

as it relates to liability on the claims that were asserted by Mr. Hyatt.  We 

included within the proposed judgment both of the directives that were 

given to you by the Nevada Supreme Court.   

The first directive is that it vacate the judgment that was 

originally entered in favor of Mr. Hyatt.  The second piece then is that it 

enters judgment in favor of the FTB against Mr. Hyatt on all of the 

claims, and that's the second piece of the directive that was given by the 

Nevada Supreme Court based upon the U.S. Supreme Court's decision.  

And it sounds like that counsel and I don't have an 

agreement on this document, and my instinct is that possibly, the Court 

may benefit by briefing on this single point of whether or not judgment 

should be entered in favor of the FTB based upon the U.S. Supreme 

Court decision.  I'm happy to supply briefing if the Court sees fit, but in 

the meantime, if the Court would allow me to approach, I would like to at 
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least hand the Court a draft copy of the judgment that we had given a 

copy to Mr. Hutchison in advance of the hearing.  

THE COURT:  Sure.  Please.  

MS. LUNDVALL:  Thank you.  

THE COURT:  Thank you.  

MS. LUNDVALL:  Would you like me to hand it to the Clerk or 

you?  

THE COURT:  You can give it to me.  Thank you.  

And, Mr. Hutchison, what is your position in regards to 

briefing the issue on whether or not judgment should be issued in favor 

of FTB?  

MR. HUTCHISON:  Well, Your Honor, I think that the Court 

can consider the order of remand and do exactly what the Nevada 

Supreme Court said, which is just simply to vacate the judgment and the 

Court can do that today.  

THE COURT:  Well, yeah, because I don't think -- I think that's 

undisputed --  

MR. HUTCHISON:  Right.  

THE COURT:  -- that the Nevada Supreme Court ordered me 

to vacate the judgment that was previously entered.  

MR. HUTCHISON:  Right.  

THE COURT:  But in regards to where we go from there.  

MR. HUTCHISON:  That's right, and if the Court is 

considering any way more than that, Your Honor, then we would like an 

opportunity to present --  


