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Chronological Index

Doc
No.

Description Date Vo1. Bates Range

1 Order of Remand 8/5/2019 1 AA000001 AA000002

2 Notice of Hearing 8/13/2019 1 AA000003 AA000004

3 Court Minutes re: case
remanded, dated September
3, 2019

9/3/2019
1

AA000005 AA000005

4 Recorder’s Transcript of
Pending Motions 9/25/2019 1 AA000006 AA000019

5 FTB’s Briefing re the
Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party

10/15/2019

1

AA000020 AA000040

6 Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 1

10/15/2019

1, 2

AA000041 AA000282

7 Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 2

10/15/2019

2,3

AA000283 AA000535

8 Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 3

10/15/2019

3,4

AA000536 AA000707
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9 Plaintiff Gilbert P. Hyatt’s
Brief in Support of
Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs,
filed October 15, 2019

10/15/2019

4-7

AA000708 AA001592

10 Exhibits 14-34 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

7-11

AA001593 AA002438

11 Exhibits 35-66 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

11-15

AA002439 AA003430

12 Exhibits 67-82 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

15-19

AA003431 AA004403
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13 Exhibits 83-94 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

19-21

AA004404 AA004733

14 Correspondence re: 1991
state income tax balance,
dated December 23, 2019

12/23/2019
21

AA004734 AA004738

15 Judgment 2/21/2020 21 AA004739AA004748

16 Notice of Entry of
Judgment 2/26/2020 21 AA004749 AA004760

17 FTB’s Verified
Memorandum of Costs 2/26/2020 21 AA004761 AA004772

18 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 1

2/26/2020
21, 22

AA004773 AA004977

19 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 2

2/26/2020
22, 23

AA004978 AA005234

20 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 3

2/26/2020
23, 24

AA005235 AA005596

21 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 4

2/26/2020
24, 25

AA005597 AA005802

22 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 5

2/26/2020
25, 26

AA005803 AA006001

23 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 6

2/26/2020
26, 27

AA006002 AA006250
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24 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 7

2/26/2020
27, 28

AA006251 AA006500

25 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 8

2/26/2020
28, 29

AA006501 AA006750

26 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 9

2/26/2020
29, 30

AA006751 AA006997

27 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 10

2/26/2020
30, 31

AA006998 AA007262

28 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 11

2/26/2020
31-33

AA007263 AA007526

29 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 12

2/26/2020
33, 34

AA007527 AA007777

30 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 13

2/26/2020
34, 35

AA007778 AA008032

31 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 14

2/26/2020
35, 36

AA008033 AA008312

32 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 15

2/26/2020
36

AA008313 AA008399

33 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 16

2/26/2020
36, 37

AA008400 AA008591

34 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 17

2/26/2020
37

AA008592 AA008694
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35 Plaintiff Gilbert P. Hyatt’s
Motion to Strike, Motion to
Retax, and Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/2/2020

37, 38

AA008695 AA008705

36 FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

3/13/2020
38

AA008706 AA008732

37 Appendix to FTB’s Motion
for Attorney’s Fees
Pursuant to NRCP 68

3/13/2020
38

AA008733 AA008909

38 FTB’s Opposition to
Plaintiff Gilbert Hyatt’s
Motion to Strike, Motion to
Retax and, Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/16/2020

38, 39

AA008910 AA008936

40 FTB’s Notice of Appeal of
Judgment 3/20/2020

39
AA008937 AA008949

41 Plaintiff Gilbert P Hyatt’s
Opposition to FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

3/27/2020

39

AA008950 AA008974

42 Reply in Support of
Plaintiff Gilbert P. P
Hyatt’s Motion to Strike,
Motion to Retax and,
Alternatively, Motion for
Extension of Time to
Provide Additional Basis to
Retax Costs

4/1/2020

39

AA008975 AA008980

43 Court Minutes 4/9/2020 39 AA008981 AA008982

44 FTB’s Reply in Support of
Motion for Attorney’s Fees 4/14/2020 39 AA008983 AA009012
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45 Court Minutes re: motion
for attorney fees and costs 4/23/2020 39 AA009013 AA009014

46 Recorder’s Transcript of
Pending Motions 4/27/2020

39
AA009015 AA009053

47 Order Denying FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

6/8/2020
39

AA009054 AA009057

48 Notice of Entry of Order
Denying FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

6/8/2020

39

AA009058 AA009064

49 FTB’s Supplemental Notice
of Appeal 7/2/2020 39 AA009065 AA009074

50 Order Affirming in Part,
Reversing in Part and
Remanding

4/23/2021
39

AA009075 AA009083

51 Remittitur 6/7/2021 39 AA009084 AA009085

52 Hyatt Supplemental Memo
in Support of Motion to
Retax Costs and
Supplemental Appendix

9/29/2021

39, 40

AA009086 AA009283

53 Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 1

12/2/2021
40, 41

AA009284 AA009486

54 Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 2

12/2/2021
41, 42

AA009487 AA009689

55 FTB’s Supplemental Brief
re Hyatt’s Motion to Retax
Costs

12/3/2021
42

AA009690 AA009710
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56 Minute Order re Motion to
Strike Motion to Retax
Alternatively Motion for
Extension of Time to
Provide Additional Basis to
Retax Costs

3/10/2022

42

AA009711 AA009712

57 Order Denying Mtn to
Strike Mtn to Retax Mtn
for Ext of Time

4/6/2022
42

AA009713 AA009720

58 Hyatt Case Appeal
Statement 5/6/2022

42 AA009721 AA009725

59 Hyatt Notice of Appeal 5/6/2022 42 AA009726 AA009728

60 Recorder’s Transcript of
Motion to Retax 1/25/2022

42 AA009729 AA009774

61 Recorder’s Transcript
Continued Motion to Retax 1/27/2022

42 AA009775 AA009795

Alphabetical Index

Doc
No.

Description Date Vol. Bates Range

6 Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 1

10/15/2019

1, 2

AA000041 AA000282

7 Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 2

10/15/2019

2,3

AA000283 AA000535
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32 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 15

2/26/2020
36

AA008313 AA008399

33 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 16

2/26/2020
36,
37 AA008399 AA008591

34 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 17

2/26/2020
37

AA008591 AA008694

19 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 2

2/26/2020
22,
23 AA004978 AA005234

20 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 3

2/26/2020
23,
24 AA005235 AA005596

21 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 4

2/26/2020
24,
25 AA005597 AA005802

22 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 5

2/26/2020
25,
26 AA005803 AA006001

23 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 6

2/26/2020
26,
27 AA006002 AA006250

24 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 7

2/26/2020
27,
28 AA006251 AA006500

25 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 8

2/26/2020
28,
29 AA006501 AA006750

26 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 9

2/26/2020
29,
30 AA006751 AA006997
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14 Correspondence re: 1991
state income tax balance,
dated December 23, 2019

12/23/2019
21

AA004734 AA004738

43 Court Minutes 4/9/2020 39 AA008981AA008982

3 Court Minutes re: case
remanded, dated September
3, 2019

9/3/2019
1

AA000005 AA000005

45 Court Minutes re: motion for
attorney fees and costs 4/23/2020 39 AA009013 AA009014

10 Exhibits 14-34 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

7-11

AA001593 AA002438

11 Exhibits 35-66 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

11-
15

AA002439 AA003430

12 Exhibits 67-82 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

15-
19

AA003431 AA004403
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13 Exhibits 83-94 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

19-
21

AA004404 AA004733

5 FTB’s Briefing re the
Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party

10/15/2019

1

AA000020 AA000040

36 FTB’s Motion for Attorney’s
Fees Pursuant to NRCP 68 3/13/2020 38 AA008706 AA008732

40 FTB’s Notice of Appeal of
Judgment 3/20/2020 39 AA008937 AA008949

38 FTB’s Opposition to Plaintiff
Gilbert Hyatt’s Motion to
Strike, Motion to Retax and,
Alternatively, Motion for
Extension of Time to Provide
Additional Basis to Retax
Costs

3/16/2020

38,
39

AA008910 AA008936

44 FTB’s Reply in Support of
Motion for Attorney’s Fees 4/14/2020 39 AA008983 AA009012

55 FTB’s Supplemental Brief re
Hyatt’s Motion to Retax
Costs

12/3/2021
42

AA009690 AA009710

49 FTB’s Supplemental Notice
of Appeal 7/2/2020 39 AA009065 AA009074

17 FTB’s Verified
Memorandum of Costs 2/26/2020 21 AA004761 AA004772

58 Hyatt Case Appeal Statement5/6/2022 42 AA009721AA009725

59 Hyatt Notice of Appeal 5/6/2022 42 AA009726AA009728
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8 Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 3

10/15/2019

3,4

AA000536 AA000707

53 Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 1

12/2/2021
40,
41 AA009284 AA009486

54 Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 2

12/2/2021
41,
42 AA009487 AA009689

37 Appendix to FTB’s Motion
for Attorney’s Fees Pursuant
to NRCP 68

3/13/2020
38

AA008733 AA008909

18 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 1

2/26/2020
21,
22 AA004773 AA004977

27 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 10

2/26/2020
30,
31 AA006998 AA007262

28 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 11

2/26/2020
31-
33 AA007263 AA007526

29 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 12

2/26/2020
33,
34 AA007527 AA007777

30 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 13

2/26/2020
34,
35 AA007777 AA008032

31 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 14

2/26/2020
35,
36 AA008033 AA008312



13

52 Hyatt Supplemental Memo in
Support of Motion to Retax
Costs and Supplemental
Appendix

9/29/2021

39,
40 AA009086 AA009283

15 Judgment 2/21/2020 21 AA004739AA004748

56 Minute Order re Motion to
Strike Motion to Retax
Alternatively Motion for
Extension of Time to Provide
Additional Basis to Retax
Costs

3/10/2022

42

AA009711 AA009712

16 Notice of Entry of Judgment 2/26/2020 21 AA004749AA004760

48 Notice of Entry of Order
Denying FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

6/8/2020

39

AA009058 AA009064

2 Notice of Hearing 8/13/2019 1 AA000003AA000004

50 Order Affirming in Part,
Reversing in Part and
Remanding

4/23/2021
39

AA009075 AA009083

47 Order Denying FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

6/8/2020
39

AA009054 AA009057

57 Order Denying Mtn to Strike
Mtn to Retax Mtn for Ext of
Time

4/6/2022
42

AA009713 AA009720

1 Order of Remand 8/5/2019 1 AA000001AA000002

41 Plaintiff Gilbert P Hyatt’s
Opposition to FTB’s Motion
for Attorney’s Fees Pursuant
to NRCP 68

3/27/2020

39

AA008950 AA008974
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9 Plaintiff Gilbert P. Hyatt’s
Brief in Support of Proposed
Form of Judgment That
Finds No Prevailing Party in
the Litigation and No Award
of Attorneys’ Fees or Costs,
filed October 15, 2019

10/15/2019

4-7

AA000708 AA001592

35 Plaintiff Gilbert P. Hyatt’s
Motion to Strike, Motion to
Retax, and Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/2/2020

37,
38

AA008695 AA008705

61 Recorder’s Transcript
Continued Motion to Retax 1/27/2022

42 AA009775 AA009795

60 Recorder’s Transcript of
Motion to Retax 1/25/2022

42 AA009729 AA009774

4 Recorder’s Transcript of
Pending Motions 9/25/2019 1 AA000006 AA000019

46 Recorder’s Transcript of
Pending Motions 4/27/2020

39
AA009015 AA009053

51 Remittitur 6/7/2021 39 AA009084AA009085

42 Reply in Support of Plaintiff
Gilbert P. P Hyatt’s Motion
to Strike, Motion to Retax
and, Alternatively, Motion
for Extension of Time to
Provide Additional Basis to
Retax Costs

4/1/2020

39

AA008975 AA008980
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CERTIFICATE OF SERVICE

I certify that I am an employee of HUTCHISON & STEFFEN, PLLC and

that on this date theAPPENDIX OF EXHIBITS TO APPELLANT’S

OPENING BRIEF VOLUME 39 OF 42 was filed electronically with the Clerk

of the Nevada Supreme Court, and therefore electronic service was made in

accordance with the master service list.

DATED this 10th day of October, 2022.

/s/ Kaylee Conradi
___________________________________
An employee of Hutchison & Steffen, PLLC
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THE COURT:  Okay.  

MR. HUTCHISON:  --  a competing order to the Court, along 

with briefing.  We also think, Your Honor, again -- excuse me -- Your 

Honor, I don't want to repeat my argument, but I think just based on just 

a simple vacation of the judgment and the fact that there's no judgment 

entered in favor of the FTB, which is not what the Supreme Court has 

ordered, then I think you could just simply say there is no prevailing 

party, and we're all done.  

To the extent that the Court wants to look behind that, on 

prevailing party, I think it would be prudent for the Court to have briefing 

on whether there is a prevailing party, because we've got 22 years of 

costs and potentially parties seeking fees.  The Court shouldn't wade 

through -- really, the parties frankly shouldn't brief unless -- until the 

Court has determined the fundamental question, whether there even is a 

prevailing party here, Your Honor.   

So that would be our recommendation.  I mean, our desire is 

for the Court to simply enter judgment consistent with the Supreme 

Court's order of remand, just vacate the judgment in favor of Hyatt.  

That's it.  If the Court wants to move beyond that and have us submit 

competing orders and briefing, we're happy to do that, Your Honor, but 

then if the Court does that, there has to be a fundamental question 

answered first, which is, is there a prevailing party upon which you'd like 

to spend time briefing the Court, as well, Your Honor.  

MS. LUNDVALL:  And I think what Mr. Hutchison is 

previewing for this Court is that, in essence, what Mr. Hyatt's goal is, is 
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not to have any result that comes from the U.S. Supreme Court decision 

that was issued in May of 2019.   

In essence, he's saying, jump ball .  That this case ends in a 

tie, in an even, so that neither party is the prevailing party.  And I think 

the preview of what he's giving to the Court is this.  He wants to deprive 

the prevailing party of being able to recover costs, as well as attorney's 

fees.  In advance of the trial that was done in this case in 2007, we had 

made an offer of judgment to Mr. Hyatt to formally resolve this case.   

It had been preceded by many informal offers to resolve the 

case, and it was post-ceded  by many offers to resolve the case, but the 

offer of judgment, though, is something that we sent to Mr. Hyatt, and 

there are consequences, as the Court well knows, pursuant to Rule 68, 

from failing to accept an offer of judgment that you do not heed.   

And so to the extent that I think what's happening here is 

that you're seeing a preview then of an attempt to deprive the FTB of any 

result, and so that result deprives the FTB of presenting to the Court a 

bill of cost, as well as a motion requesting reimbursement of certain of 

our attorney's fees.  

THE COURT:  Well, and I mean, I --  

MR. HUTCHISON:  Your Honor, may I just quickly respond?  

THE COURT:  Yes.  

MR. HUTCHISON:  Judge, you have to determine whether 

there's a  prevailing party.  So you woul d have to make that 

determination.  I think there's a reason that you didn't hear the amount 

of the offer of judgment, $110,000.  $110,000 before Nevada v. Hall  was 
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reversed.  Nevada v. Hall  is still good law.  We go on to get a $380 

million verdict.   

Now, somehow in that rejection -- and the Court knows this 

case law in terms of whether or not that was rejected in bad faith and 

that sort of thing, or it was grossly inadequate , or problematic for a party 

to reject that.  So Judge, we're happy to tee  that up.   

What I'm previewing for the Court is we're going to ask the 

Court to enter judgment, just as I asked, just simply vacating the 

judgment, and we are going to ask the Court to have a determination 

that there is no prevailing party based on the procedural history of this 

case, and if there is a prevailing party, it's Mr. Hyatt in this case.  That's 

what we're going to be arguing.   

And by the way, Your Honor, it would not be unprecedent -- 

in fact, there's Nevada Supreme Court precedent on published decisions, 

by the way, I'll just tell the Court, that says, sometimes, it is a jump ball.  

Sometimes, there is no prevailing party.  There doesn't have to be a 

prevailing party.   

And in fact, there's also further case law that says when the 

underlying law in a case changes, and just you -- and a party is a 

fortuitous beneficiary, is how the Court says it, that doesn't mean you're 

the prevailing party.  You're a fortuitous beneficiary of a change in the 

law that we started this case on that was decades long precedent 

through the vast recourse.  

THE COURT:  Well, I mean, I think these issues are definitely  

-- I mean, clearly, these are going to be issues that we have to sort out 
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before any decision can be made on that.   

So what I'm going to do is I am going to allow you guys to 

submit competing orders to the Court, but I am going to also require that 

you  brief this issue of -- I think the prevailing party is an important issue 

because if there's ever ever going to be any sort of determination of if 

there's fees, if there's costs, if there's any of these things, that's 

something that has to be determined before we can  even get there.   

So I do need you guys to brief the issue of is there a 

prevailing party.  If there is a prevailing party, who is that, and why is 

that the case, as well as whether or not -- I want you to brief the issue of 

whether or not judgment should be issued in favor of the Franchise Tax 

Board, okay?  

MR. HUTCHISON:  Yes, Your Honor.  

MS. LUNDVALL:  Yes.  

THE COURT:  And I want you guys to do this blindly --  

MR. HUTCHISON:  Okay.  

THE COURT:  -- in regards to your briefs.  So how long do 

you guys think it will take for you?  I mean, I know this may take like 

some digging in archives for your files and things like that, so I don't 

want to put you on a short timeframe only for you to go back to your 

computer and find out there's documents that you don't have or things 

that you have to reobtain.  

MR. HUTCHISON:  Your Honor, I know we've got multiple 

things, my client has multiple legal proceedings.  Can I just consult with 

him for just a minute?  
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THE COURT:  Yes.  

MR. HUTCHISON:  Just to see what we need to do.   

[Pause] 

MR. HUTCHISON:  Your Honor, if we could get 45 days to do 

opening briefs, that's what we would request.  

THE COURT:  What's your position on 45 days?  

MS. LUNDVALL:  I think it's a little long, but in the event that 

that's what they need, we will comply within 45 days, Your Honor.  

THE COURT:  Okay.  So both briefs will be due in 45 days.  

That date is?  

THE CLERK:  October 15th.  

THE COURT:  If the Court can proceed with an order after that 

date, I'll proceed with an order.  If not, we will reset this for hearing.  

MR. HUTCHISON:  And I'm sorry.  Was it October 15th?  

THE CLERK:  Correct.  

MR. HUTCHISON:  Great.  

THE COURT:  Okay?  

MR. HUTCHISON:  All right.  And thank you very much.  We 

had requested this to be recorded, and we would just like it to be 

expedited, just for the record.  Thank you so much.  

THE COURT:  Okay.   

MS. LUNDVALL:  Thank you, Your Honor.  

THE COURT:  Thank you, counsel.  Thank you.  

///// 

///// 
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MR. HUTCHISON:  Thank you, Your Honor.  

THE COURT:  Have a good day.   

[Proceedings concluded at 9:48 a.m.] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:  I do hereby certify that I have truly and correctly transcribed the  
audio-visual recording of the proceeding in the above entitled case to the  
best of my ability.   
   
____________________________________ 
Maukele Transcribers, LLC 
Jessica B. Cahill, Transcriber, CER/CET- 708 
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Las Vegas, Nevada 89102  
Telephone: (702) 873-4100 
Facsimile: (702) 873-9966 
lundvall@mcdonaldcarano.com 
rkay@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA  
 

 
GILBERT P. HYATT,  
  

Plaintiff,  
 vs.  
  
FRANCHISE TAX BOARD OF THE STATE 
OF CALIFORNIA, and DOES 1-100, inclusive, 

 
Defendants.  
 

Case No.: 98A382999 
Dept. No.: X 
 
FTB’s  NOTICE OF APPEAL OF 
JUDGMENT  
 
 

Franchise Tax Board of the State of Nevada (“FTB”) hereby gives notice that FTB 

appeals to the Supreme Court of Nevada from the following: 

- Judgment Dated February 21, 2020 (“Judgment”), notice of which was entered 

on February 26, 2020. 

FTB appeals from that portion of the Judgment determining that “neither party is deemed 

the prevailing party for the purpose of awarding costs or attorney’s fees, and neither party 

is therefore awarded costs or attorney’s fees in this action.”  Judgment at 8:14-16. 
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A true and correct copy of the Judgment is attached as Exhibit A . 

Dated this 20th day of March, 2020. 
 

McDONALD CARANO LLP 

 /s/ Pat Lundvall   
Pat Lundvall (NSBN 3761) 
Rory T. Kay (NSBN 12416)  
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102  
Telephone: (702) 873-4100 
Facsimile: (702) 873-9966 
lundvall@mcdonaldcarano.com 
rkay@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 
 
 
 

 

CERTIFICATE OF SERVICE 

I certify that on this 20th day of March, 2020, I caused a true and correct copy of the 

FTB’s NOTICE OF APPEAL OF JUDGMENT to be electronically filed and served to all 

parties of record via this Court’s electronic filing system to all parties listed on the e-service 

master list: 

 

 

      /s/  Beau Nelson       
     An employee of McDonald Carano LLP 
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2 EIGHTH JUDICIAL DISTRICT COURT

3 CLARK COUNTY, NEVADA

4

5
) CASE NO.: 98A382999

6
) DEPT. NO.: X

7 GILBERT P HYATT, )
)8 Plaintiff,
)

9 )
vs.

)
10

FRANCHISE TAX BOARD OF THE STATE OF >
CALIFORNIA, and DOES 1-100 inclusive,11 )

)
12 )Defendants.

)13

JUDGMENT
14

This case has been remanded back to this Court by order of the Nevada Supreme

Court dated August 5, 2019 for proceedings consistent with its order and consistent with

the United States Supreme Court decision in this case, Franchise Tax Board of California

v. Hyatt, 587 U.S. 139 S. Ct. 1485, 1499 (2019). In accordance with those instructions, the

Court enters judgment in this action as follows:

15

16

17

18

19

20

CASE PROCEDURAL HISTORY
21

Complaint22

Plaintiff Gilbert Hyatt ("Hyatt") filed this action against Defendant California

1998, alleging: First Cause of Action -

23

Franchise Tax Board ("FTB") on January 6

Declaratory Relief; Second Cause of Action - Invasion of Privacy, Unreasonable Intrusion

Upon the Seclusion of Another; Third Cause of Action - Invasion of Privacy -

Unreasonable Publicity Given to Private Facts; Fourth Cause of Action - Invasion of

24

25

26

27

Privacy - Casing Plaintiff in a False Light; and Fifth Cause of Action - Tort of Outrage.
28

Hon. Tierra Jones

DISTRICT COURT JUDGE

DEPARTMENT TEN

LAS VEGAS, NEVADA 89155

Case Number: 98A382999



1 On June 11, 1998, Hyatt filed a First Amended Complaint, which added three

causes of action: Sixth Cause of Action - Abuse of Process; Seventh Cause of Action -

Fraud; and Eighth Cause of Action - Negligent Misrepresentation.

2

3

4

5 Franchise Tax Board's Motion for Judgment on the Pleadings

On February 9, 1999, the FTB filed a Motion for Judgment on the pleadings. The

7 FTB argued its motion that this Court should dismiss the case in its entirety as a matter of

8 , comity in order to give full faith and credit to California's immunity laws that protect the FTB

9 from suit in California. The FTB cited Nevada v. Hall, 440 U.S. 410 (1979) and argued that

10 its holding was not applicable in this case because the FTB's taxing power was a sovereign

11 function. The FTB did not argue that Nevada v. Hall was wrongly decided and should be

12 reversed. Hyatt argued that the Court could and should hear this case citing Nevada v.

13 Hal], which held that a state court has jurisdiction over an agency from a sister state and is

14 not required to provide immunity to the sister state but can decide whether to grant

15 immunity to the sister state as a matter of comity.

On April 7, 1999, this Court, the Honorable Nancy Saitta, District Judge, presiding,

17 denied the FTB's motion for judgment on the pleadings as to Hyatt's tort claims, while only

18 I granting the FTB's motion as to Hyatt's claim for declaratory relief.

6

16

19

Franchise Tax Board's Motion for Summary Judgment

On January 27, 2000, the FTB filed a Motion for Summary Judgment. The FTB

argued in its motion, among other arguments, that this Court should dismiss the case in

order to give full faith and credit to California's immunity laws that protect the FTB from suit

in California. The FTB again cited Nevada v. Hall. 440 U.S. 410 (1979) and again argued

that its holding was not applicable in this case because the FTB's taxing power was a

sovereign function. The FTB again did not argue that Nevada v. Hall was wrongly decided

and should be reversed. Hyatt again argued that the Court has jurisdiction over the FTB

20

21

22

23

24

25

26

27

28
2
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1 and could and should hear this case, again citing Nevada v. Hall.

On May 31, 2000, this Court, the Honorable Nancy Saitta, District Judge, presiding

denied the FTB's Motion for Summary Judgment.

2

3

4

5 First Writ Proceeding in the Nevada Su preme Court

On July 7, 2000, the FTB filed a petition for a writ of mandamus seeking review of

7 this Court's order denying the FTB's motion for summary judgment. On September 13,

8 2000, the Nevada Supreme Court accepted review of the FTB's petition for writ of

9 mandamus. The FTB's petition again argued that this Court should dismiss the case in

10 order to give full faith and credit to California's immunity laws that protect the FTB from suit

11 in California. The FTB again cited Nevada v. Hall, 440 U.S. 410 (1979) and again argued

12 that its holding was not applicable in this case because the FTB's taxing power was a

13 sovereign function.

On June 13, 2001, the Nevada Supreme Court issued an order granting the FTB's

15 petition for a writ of mandamus regarding this Court's order denying the FTB's summary

16 judgment motion on the basis that Hyatt did not put forth sufficient evidence to establish his

17 alleged tort claims.

On July 2, 2001, Hyatt filed a petition for rehearing of the Nevada Supreme Court's

19 June 13, 2001 order dismissing the case. Hyatt argued that the FTB's petition had not

20 raised the issue of the sufficiency of the evidence to support Hyatt's tort claims, that the

21 parties had not briefed that issue, and that Hyatt had sufficient evidence to establish each

22 tort claim. On July 13, 2001, the Nevada Supreme Court ordered additional briefing from

23 both sides on Hyatt's petition for rehearing.

On April 4, 2002, the Nevada Supreme Court granted Hyatt's petition for rehearing

25 and reversed its prior order dismissing the case, concluding that Nevada has jurisdiction to

26 hear Hyatt's intentional tort claims against the FTB under Nevada v. Hall and that Nevada

27 would not dismiss those claims on the ground of comity because the State of Nevada

6

14

18

24

28
3



1 allows its state agencies to be sued in Nevada District Court for intentional torts. The

2 Nevada Supreme Court, however, dismissed Hyatt's Eighth Cause of Action - Negligent

3 Misrepresentation against the FTB on the ground of comity because the State of Nevada

4 does not allow its state agencies to be sued in Nevada District Court for negligence.

5

6 First Review by the United States Supreme Court

On October 15, 2002, the United States Supreme Court granted the FTB's petition

8 for certiorari, which sought review of the Nevada Supreme Court's April 4, 2002 order. The

9 FTB's petition for review and its briefing on the merits did not assert for seek review on the

10 issue of whether Nevada v. Hall was wrongly decided and should be reversed, but rather

11 again argued that an exception to Nevada v. Hall should be established, so that certain

12 "sovereign" functions, such as taxing activities, be exempted from the holding in Nevada v.

13 Hall. Hyatt opposed the FTB's arguments, again citing Nevada v. Hall.

On April 23, 2003, the United States Supreme Court issued a decision denying the

15 FTB's appeal in a unanimous 9 to 0 decision that cited Nevada v. Hall, rejected the FTB's

16 asserted exception to Nevada v. Hall, and concluded that the Nevada Supreme Court had

17 appropriately applied comity by allowing Hyatt's intentional tort claims to proceed in

18 Nevada state court while dismissing Hyatt's negligence claim. Franchise Tax Board of

19 California v. Hyatt, 538 U.S. 488 (2003) {"Hyatt I"). On May 23, 2003, the United States

20 Supreme Court issued the mandate returning this case to Nevada state court.

7

14

21

Second Amended Complaint

On April 18, 2006, after obtaining leave of court, Hyatt filed a Second Amended

Complaint that added a single cause of action: Eighth Cause of Action - Breach of

Confidentiality.

22

23

24

25

26 //

27 //

28
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1 Franchise Tax Board's Offer of Judgment

On November 26, 2007, the FTB made an offer of judgment to Hyatt under Nevada

Rules of Civil Procedure 68 and former Nevada Revised Statute 17.115 in the amount of

$110,000, inclusive of costs and fees. Hyatt did not respond to the offer within the Rule's

10-day period, so it expired.

2

3

4

5

6

7 Trial, Verdict, and Judgment
t

On April 14, 2008, this matter came on for trial before this Court, the Honorable

9 Jessie Walsh, District Judge, presiding, and a jury, concluding with the verdicts of the jury

10 on August 6, 2008 (liability for and amount of compensatory damages), on August 1 1 , 2008

11 ( liability for punitive damages), and on August 14, 2008 (amount of punitive damages).

12 The jury rendered a verdict in favor of Hyatt and against the FTB on all causes of action

13 presented to the jury, specifically Hyatt's second cause of action for invasion of privacy

14 (intrusion upon seclusion), third cause of action for invasion of privacy (publicity of private

15 facts), fourth cause of action for invasion of privacy (false light), fifth cause of action for

16 intentional infliction of emotional distress, sixth cause of action for abuse of process,

17 seventh cause of action for fraud, and eighth cause of action for breach of confidential

18 relationship. The jury awarded Hyatt compensatory damages of $85,000,000 for emotional

19 distress; compensatory damages of $52,000,000 for invasion of privacy; attorney's fees as

20 special damages of $1 ,085,281 .56; and punitive damages of $250,000,000.

On September 8, 2008, this Court entered a judgment consistent with the jury's

22 verdicts. On January 4, 2010, this Court awarded Hyatt costs in the amount of

23 $2,539,068.65 as the prevailing party in the case.

8

21

24

Appeal of the Judgment

On February 10, 2009, the FTB filed a notice of appeal from the judgment with the

Nevada Supreme Court, and thereafter the FTB and Hyatt filed their respective briefs for

25

26

27

28
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1 the appeal. The FTB filed an opening brief on August 7, 2009. The FTB noted in footnote

2 80 that "it is questionable whether there is still validity to "Nevada v. Flail and that the

3 Nevada Supreme Court "may evaluate the continuing validity of an old United States

4 Supreme Court opinion."

On September 18, 2014, the Nevada Supreme Court affirmed in part and reversed

6 in part the judgment entered by this Court on September 8, 2009, without any reference to

7 or discussion of Nevada v. Flail. The Nevada Supreme Court affirmed the portion of the

8 judgment in favor of Hyatt on his cause of action for fraud and the award of $1,085,281.56

9 in damages and affirmed specific findings as to the evidence that supported the fraud

10 claim. The Nevada Supreme Court also affirmed the portion of the judgment in favor of

1 1 Hyatt as to liability on his cause of action for intentional infliction of emotional distress while

12 ordering a new trial as to the amount of damages for that claim. The Nevada Supreme

13 Court reversed the judgment in favor of Hyatt on his other claims for invasion of privacy

14 (intrusion upon seclusion), invasion of privacy (publicity ofprivate facts), invasion of privacy

15 ( false light), abuse of process and breach of confidential relationship, ordering Hyatt to take

16 nothing for those claims and ordering the award of costs to be re-determined.

5

17

Second Review b / the United States Supreme Court

On June 30, 2015, the United States Supreme Court granted the FTB's petition for

certiorari, which sought review of the Nevada Supreme Court's September 18, 2014

decision. The FTB's petition for review and then briefing on the merits argued that Nevada

v. Hall should be reversed on the grounds that a state court has no jurisdiction over a sister

state or its agencies or, alternatively, that the award of damages in favor of Hyatt must be

limited to $50,000 per claim in accord with Nevada law applicable to claims made against

Nevada state agencies. Hyatt opposed the FTB on both grounds.

On April 19, 2016, the United States Supreme Court in a 4 to 4 vote denied the

FTB's request to reverse Nevada v. Hall, but granted the FTB's alternative request for relief

18

19

20
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25

26

27

28
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1 and ordered that the FTB must be treated the same as a Nevada state agency in regard to

2 damage limitations. The United States Supreme Court ordered the case remanded to the

3 Nevada state court for treatment consistent with the Court's ruling. Franchise Tax Board of

4 California v. Hyatt, 163 S. Ct. 1271 (1016) ("Hyatt II"). On May 23, 2016, the United States

5 I Supreme court issued the mandate returning the case to Nevada Supreme Court.

6

7 Revised Decision from the Nevada Supreme Court

On December 26, 2017, the Nevada Supreme Court issued a decision ordering that

9 Hyatt's recovery for his fraud claim and his intentional infliction of emotional distress claim

10 be limited to $50,000 each and remanded the case to this Court to decide the issue of

1 1 costs.

8

12

Third Review by the United States Supreme Court

On June 29, 2018, the United States Supreme Court granted the FTB's petition for

certiorari, which sought review of the Nevada Supreme Court's December 26, 2017

decision. The FTB's petition for review and then briefing on the merits again argued that

the Nevada v. Hall should be reversed on the ground that a state court has no jurisdiction

over a sister state or its agencies. Hyatt again opposed the FTB's appeal on this ground.

On May 13, 2019, the United State Supreme Court in a 5 to 4 decision reversed

Nevada v. Hall and remanded the case to the Nevada state court for treatment consistent

with the Court opinion. Franchise Tax Board of California, 139 S. Ct. 1485 (2019) ('Hyatt

III"). On June 17, 2019, the United States Supreme Court issued the mandate returning

the case to the Nevada Supreme Court.

13

14

15

16

17

18

19

20

21

22

23

24

Remand to this Court

On August 5, 2019, the Nevada Supreme Court issued a remittitur returning the

case to this Court ordering that it vacate the judgment in favor of Hyatt and take any further

25

26

27

28
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1 necessary action consistent with its order and the United States Supreme Court's order.

2 On September 3, 2019, this Court vacated the prior judgment in favor of Hyatt and ordered

3 both Hyatt and the FTB to submit briefing by no later than October 15, 2019, to address the

4 form of judgment to be entered in this action and who, if either party, is the prevailing party

5 in this action.

6

JUDGMENT7

NOW, THEREFORE, and based on the foregoing, this Court has reviewed and

9 considered the procedural history in this case, including the decisions and orders in this

10 case issued by the United States Supreme Court and the Nevada Supreme Court, and the

1 1 recent briefing submitted by the parties in the form of judgment to be entered in this case

12 and who, if either party, is the prevailing party.

IT IS ORDERED, ADJUDGED AND DECREED that (i) this case is dismissed and

14 Hyatt take nothing from any of the causes of action he asserted in this action, and (ii)

15 neither party is deemed the prevailing party for the purpose of awarding costs or attorney's

16 I fees, and neither party is therefore awarded costs or attorney's fees in this action.

Hyatt brought this action in good faith in reliance on the United States Supreme

18 Court precedent Nevada v. Hall. During the last 21 years while relying on Nevada v. Hall,

19 Hyatt prevailed in both the Nevada Supreme Court {2002) and the United States Supreme

20 Court in 2003 (Hyatt I) and then obtained a large jury verdict and final judgment against the

21 FTB {2008), which the Nevada Supreme Court affirmed in part {2014). The United States

22 Supreme Court's reversal of its long-standing Nevada v. Hall precedent in Hyatt III in 2019

23 stripping this Court of jurisdiction over the FTB could not have been anticipated by Hyatt.

Hyatt also had a good faith belief that he would prevail at trial on his claims and

25 recover in excess of the $1 10,000 offer of judgment made by the FTB in 2007. Hyatt did

26 obtain a verdict and final judgment well in excess of that amount. The damages limitation

27 to Hyatt's claims was not decided and imposed until 2016 in Hyatt II. It was therefore not

8

13

17

24

28
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1 grossly unreasonable or in bad faith for Hyatt to not accept the FTB's offer of judgment of

2 the $110,000 in 2007. The FTB may have believed when it served its offer of judgment

3 that the offer was reasonable in its amount or timing and would be accepted by Hyatt, but

4 Hyatt was relying on Nevada v. Hall, which had been the law since 1979. As of 2007, the

5 FTB had not asserted any argument or taken any action to reverse the Nevada v. Hall

6 precedent. Further, as of 2007, this case had been reviewed by both the Nevada Supreme

7 Court {2002) and the United States Supreme Court {2003), and the FTB had not argued

8 that Nevada v. Hall was wrongly decided and should be reversed. The FTB did not assert

9 that argument or seek that relief with the United States Supreme Court until 2015 after

10 ruling by this Court and exhausting all appeals in the Nevada Supreme Court.

The Court therefore concludes that based on the orders of the United States

12 Supreme Court and the Nevada Supreme Court, this case is dismissed. This Court further

13 concludes that consistent with the orders of the higher courts, as a matter of law and

14 equity, there is no prevailing party in this action and neither party is entitled to an award of

15 costs or attorney's fees.

IT IS SO ORDERED.

11

16

17

DATED this 21st dayif February, 2020.18

\lbi19

TIERRA J^NES I
DISTRICT COURT JUDGE
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1
CERTIFICATE OF SERVICE

2
I hereby certify that on or about the date e-filed, this document was copied through

3

4 e-mail, placed in the attorney's folder in the Regional Justice Center or mailed to the

5 proper person as follows:

Electronically served on all parties as noted in the Court's Master Service List

and/or mailed to any party in proper person.
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11
Tess Driver

Judicial Executive Assistant
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Case Number: 98A382999

Electronically Filed
4/1/2020 12:53 PM
Steven D. Grierson
CLERK OF THE COURT
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Attorneys for Defendant  
Franchise Tax Board of the State of California 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

 
GILBERT P. HYATT,  
  

Plaintiff,  
 vs.  
  
FRANCHISE TAX BOARD OF THE STATE 
OF CALIFORNIA, and DOES 1-100, inclusive, 

 
Defendants.  
 

Case No.: 98A382999 
Dept. No.: X 
 
FTB’s  REPLY IN SUPPORT OF 
MOTION FOR ATTORNEY’S FEES 
PURSUANT TO NRCP 68 
 
 

I. INTRODUCTION 

In his Opposition to FTB’s Motion for Attorney’s Fees Pursuant to NRCP 68 

(“Opposition”), plaintiff Gilbert Hyatt agrees with FTB that the Court’s line-by-line 

consideration of FTB’s billing records under Brunzell v. Golden Gate Nat’l Bank is premature 

until the Court first determines whether Hyatt is liable for FTB’s fees.  See Opposition at 

22:13-21; see also FTB’s Motion for Attorney’s Fees Pursuant to NRCP 68 (“Motion”) at 

15:22-16:5.  Thus, Hyatt does not yet challenge the fourth Beattie factor on whether FTB’s 

fees are reasonable and justified in amount.  See Beattie v. Thomas, 99 Nev. 579, 588-89, 

668 P.2d 268, 274 (1983); see Opposition at 22:10-12. 

But Hyatt does challenge the first three Beattie factors and further suggests that 

FTB’s Motion is procedurally improper.  Hyatt’s request that the Court deny FTB’s Motion 

boils down to three things: first, procedural rules governing the filing of FTB’s Motion; 

Case Number: 98A382999
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second, Hyatt’s purported good faith in rejecting FTB’s Offer; and third, later appeals that 

reduced Hyatt’s judgment to nothing.  None of these establish a basis to deny FTB’s Motion. 

Procedural Rules Governing Motions for Attorney’s Fees .  While Hyatt argues 

that FTB’s Motion is prohibited under EDCR 2.24 as a “thinly guised motion for 

reconsideration” of the Court’s recent Judgment, Hyatt is factually and legally incorrect.  

FTB’s Motion raises NRCP 68 as the basis for recovering its fees.  This was not a subject 

of the prior supplemental briefing, which the Court requested only on “prevailing party” 

analysis.  Because prevailing party analysis has nothing to do with NRCP 68, FTB is not 

asking the Court to reconsider anything through the Motion.  To the contrary, FTB’s Motion 

is the first time that FTB moved for its fees under NRCP 68 and provided the required 

analysis under Beattie.  EDCR 2.24 accordingly has no application to the Motion. 

Hyatt’s Purported Good Faith.  Hyatt argues that, under Beattie , he rejected FTB’s 

Offer and had filed his claims in good faith.  As Hyatt explains in his Opposition, he based 

several of his causes of action upon FTB’s alleged bad faith in investigating and auditing 

Hyatt, and he encourages the Court to evaluate his good faith under Beattie only by 

reference to when he filed his Complaint.  But there is no finding of bad faith against FTB 

here, and the Court must comprehensively evaluate the Beattie factors when FTB made the 

Offer rather than narrowly when Hyatt filed his Complaint.   

Moreover, Hyatt’s own witnesses and attorneys contradict his suggestion that he 

pursued a bad-faith theory against FTB in good faith.  Hyatt’s own experts testified that they 

found no evidence of bad faith by FTB when conducting their pretrial analysis.  A document 

from Hyatt’s attorneys admitted they had no legitimate basis to dispute discovery that FTB 

served but that Hyatt would do so to make FTB “work for it” and thereby drive up FTB’s 

litigation expenses.  Thus, contrary to acting in good faith in rejecting FTB’s Offer, Hyatt 

singularly committed to driving up FTB’s litigation costs and taking the matter to trial to prove 

FTB’s purported bad faith in auditing him despite his own experts’ contrary opinions.  But 

Hyatt failed in that pursuit, and he must bear the cost of such unreasonableness. 

 Later  Appeals That Reduced Hyatt’s Judgment To Nothing.  In evaluating the 
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Beattie factors, Hyatt urges the Court to focus on the now reversed jury decision in his favor 

(which was obtained as a result of multiple prejudicial errors committed by the trial judge at 

Hyatt’s urging) while blindfolding itself to later appeals necessary to correct the legal errors 

that pervaded the jury’s decision.  But NRCP 68 does not allow for such incomplete analysis 

of an offer of judgment and the results of a case.  To the contrary, NRCP 68’s express terms 

focus on a comparison of the offer of judgment to the final judgment entered in the case.  

FTB offered Hyatt $110,000, and the final judgment grants him nothing.  The appeals that 

were required to correct legal errors by the trial judge and the jury, and FTB’s meritorious 

arguments during those appeals, must be part of the NRCP 68 analysis under Beattie.  FTB 

raised immunity throughout the case as a defense, and Hyatt was aware of the risk on that 

issue in rejecting FTB’s Offer and proceeding to trial and later appeals.   

In the end, the principle guiding FTB’s Motion and the required Beattie analysis is 

simple.  FTB pursued a winning theory of the case from day 1, Hyatt was aware of that 

theory when he rejected FTB’s Offer and proceeded to trial, and so he must be accountable 

for the fees and costs incurred after his rejection.  This is precisely the purpose of NRCP 

68’s fee shifting.  Thus, FTB requests that the Court grant the Motion and move to the next 

stage of analyzing FTB’s invoices for reasonableness under Brunzell. 

II. STATEMENT OF ADDITIONAL FACTS  

The parties have devoted substantial pages outlining the procedural history of this 

case for the Court, and so FTB will not rehash the nearly two decades of actions in this 

Reply.1  See Motion at 4:2-9:1; see also Opposition at 4:19-16:3.  Yet because Hyatt 

mislabels FTB’s Motion as one for reconsideration, FTB must correct the record about the 

supplemental briefing that occurred before the Court entered the recent Judgment.  See 

Opposition at 16:5-17:16. 

 

1  For ease of reference, along with the statement of facts in the Motion, FTB 
incorporates the statement of facts found in its previously filed Brief Re The Requirement 
Of Entry Of Judgment In FTB’s Favor And Determination That FTB Is Prevailing Party 
(“Supplemental Brief”). 
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After the Nevada Supreme Court remanded the matter to the Court, the parties 

attended a status check on September 3, 2019.  See September 3, 2019 Transcript (“Sept. 

3 Trans.”), on file with the Court.  During that status check, the Court requested 

supplemental blind briefing on the narrow issue as to whether a judgment must be entered 

in FTB’s favor and whether there was a prevailing party here, and if so, which party 

prevailed.  See id. at 12:8-12.  But prevailing party analysis does not apply to NRCP 68 

requests, which focuses only on whether an offeree, in this case Hyatt, beat the offer of 

judgment.  Compare NRS 18.010 (fees allowed to “a prevailing party”) with NRCP 68(f) 

(fees allowed to offeror where offeree “rejects an offer and fails to obtain a more favorable 

judgment”).   

As a result, FTB’s Supplemental Brief did not provide Beattie analysis under NRCP 

68 because it was irrelevant to the Court’s narrow issue of prevailing party status.  See 

Supplemental Brief at 12:7-12 (explaining NRCP 68 does not include prevailing party 

analysis).  Indeed, FTB’s Supplemental Brief noted this point and omitted Beattie analysis 

on this basis.  See id. at 18:21-20:7.  Hyatt’s inclusion of Beattie analysis in his supplemental 

brief, by comparison, was inappropriate and beyond the scope of the Court’s request for 

prevailing party analysis.  See Plaintiff Gilbert P. Hyatt’s Brief In Support Of Proposed Form 

Of Judgment That Finds No Prevailing Party In The Litigation And No Award Of Attorney’s 

Fees Or Costs to Either Party (“Hyatt Brief”) at 18:12-23:2.   

III. ARGUMENT 

A. FTB’s Motion Is Not One For Reconsideration. 

Apparently rewarding himself for jumping the gun on arguing about NRCP 68 in the 

supplemental briefing, Hyatt contends that FTB’s Motion is an “improper, tardy, and thinly 

disguised motion for reconsideration” that is prohibited under EDCR 2.24.  Opposition at 

16:5-11.  But Hyatt’s attempt to apply EDCR 2.24 to this motion practice is misguided. 

EDCR 2.24 states that “no motions once heard and disposed of may be renewed in 

the same cause, nor may the same matters therein embraced be reheard, unless by leave 

of the court granted upon motion therefor, after notice of such motion to the adverse parties.”  
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EDCR 2.24(a).  In those situations, the party seeking reconsideration must move within 10 

days after service of written notice of the order.  EDCR 2.24(b). 

But FTB does not seek reconsideration of any motion or matter previously heard by 

the Court.  On the contrary, FTB’s Motion focuses on NRCP 68, FTB’s Offer and Hyatt’s 

rejection under the same rule, and the Beattie analysis that is required under NRCP 68.  

FTB did not previously put such a motion before the Court, nor was the issue of NRCP 68 

previously before the Court in the supplemental briefing.  That supplemental briefing 

focused only on prevailing party status, a determination that has nothing to do with NRCP 

68 analysis.  FTB’s Supplemental Brief did not analyze Beattie or NRCP 68, nor would it 

have been appropriate to include the same given the Court’s directive to focus only on 

prevailing party status. 

And so Hyatt’s claim that FTB’s Motion is one for reconsideration gets no traction.  

Until the Motion, FTB had not briefed the matters under NRCP 68 or provided any Beattie 

analysis relevant to the same, and so the Motion does not ask for reconsideration of any 

motion “once heard and disposed of.”  EDCR 2.24 therefore provides no basis for the Court 

to deny the Motion. 

B. The Beattie Factors On The Parties’ Good Faith Litigation Behaviors Favor 
FTB, Not Hyatt. 

The parties agree that the Beattie factors largely focus on their good-faith actions 

during the litigation, including a plaintiff’s decision to bring and maintain claims through trial, 

the timing and amount of a defendant’s offer of judgment, and the plaintiff’s decision to 

reject the same.  See Motion at 10:1-8 and 12:1-14:28; see also Opposition at 17:23-18:4.  

But they differ on the appropriate time to evaluate such good faith and on their 

characterization of Hyatt’s actions during this litigation. 

In evaluating FTB’s Offer under the Beattie factors, Hyatt suggests that the Court 

should almost exclusively focus on the time when Hyatt filed his Complaint and that he 

would have won the case but for the “unanticipated reversal of prior, long-standing law” in 

effect when he filed his Complaint.  Opposition at 19:11-20:3.  Hyatt admits that the basis 
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of his Complaint was his contention that FTB “engaged in bad faith conduct” in auditing him 

for the 1991 and 1992 tax years.  Opposition at 5:8-21.  Hyatt also contends that a runaway 

jury verdict in 2008—later vacated almost entirely on appeal by the Nevada Supreme Court 

due to multiple errors committed by the trial judge at Hyatt’s urging—justified his litigation 

behavior in pursuing this bad-faith theory.  Opposition at 9:19-10:12. 

But Hyatt’s theories turn on a misreading of Nevada law about the Beattie factors 

and upon outright ignoring the testimony of his own experts and the words of his attorneys. 

1. The Beattie factors focus on the time the offer of judgment was made 
and rejected, not exclusively on when the initial pleading is filed. 

Hyatt suggests that he was relying on Nevada v. Hall in dragging FTB, a California 

agency, into a Nevada court to defend itself, and so he was acting in good faith under the 

first Beattie factor when he filed his Complaint in 1998.  See Opposition at 19:13-26.  In 

other words, Hyatt invites the Court to look only at the state of the law and the facts known 

to Hyatt in 1998 in evaluating his actions under Beattie.   

But Nevada courts have recognized that the first three Beattie factors “all relate to 

the parties’ motives in making or rejecting the offer and continuing the litigation.”  Frazier v. 

Drake, 131 Nev. 632, 642, 357 P.3d 365, 372 (Nev. App. 2015).2  As a result, the 

appropriate reference point for the good faith of the parties is when FTB made its Offer in 

2007 and Hyatt rejected the same.  That was nearly 10 years after Hyatt filed the lawsuit, 

and it came after the parties had conducted substantial discovery informing them about the 

strengths and weaknesses of their claims and defenses.  See Exh. C to Motion.  Information 

learned during that discovery illuminates Hyatt’s decision to reject FTB’s Offer and proceed 

to trial, and it also evidences why that decision was not in good faith. 

  

 

2  Hyatt mistakenly cites Frazier v. Drake as being a Nevada Supreme Court case, but 
it is an opinion of the Nevada Court of Appeals.  See Opposition at 18:19-23. 
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2. Hyatt’s own experts testified that their pre-trial investigations revealed 
no bad faith on the part of FTB, but Hyatt continued to trial anyway. 

Though Hyatt claims his rejection of FTB’s Offer hinged on facts showing FTB’s 

purported bad faith in auditing him and trying to “coerce him into settling the tax proceeding” 

in California, his experts testified otherwise.  See Opposition at 5:20-21 (noting Hyatt’s 

Complaint “sought damages from the FTB stemming from its bad faith” in auditing Hyatt) 

and 9:6-12 (claiming that FTB delayed Hyatt’s audits “in bad faith to pressure Hyatt” into 

settling his California administrative tax protest).  For example, Hyatt’s expert Malcolm 

Jumulet testified at his deposition and again at trial that, based on his pretrial review of 

Hyatt’s audit file, he did not find any evidence that FTB was trying to extort Hyatt into settling 

his tax dispute.  See June 12, 2008 Trial Transcript at 130:2-131:20, attached as Exhibit I .   

And Jumulet was not the only Hyatt expert to reject Hyatt’s suggestion that FTB acted 

in bad faith while auditing Hyatt.  Hyatt retained Kurt Sjoberg, the former California State 

Auditor General3 and a former member of the U.S. Comptroller General’s Advisory Council, 

to testify for him about FTB’s purported bad faith.  But Sjoberg testified that in sampling 

Hyatt’s audits, he found “no instances” of artificially inflated assessments, fabricated 

assessments, or bogus or phony assessments by FTB that increased Hyatt’s tax liability.  

See April 23, 2008 Trial Transcript at 95:22-96:1, attached as Exhibit J .  Indeed, Sjoberg 

testified that Hyatt had retained him as an expert in “early 2002,” which was five years before 

FTB served its Offer upon Hyatt.  Thus, Hyatt chose to pursue his theory of bad faith for five 

more years after he hired an expert that told him FTB was not a bad-faith actor in auditing 

Hyatt. 

In the end, despite the evidence from his own experts, Hyatt was hell-bent on 

proceeding to trial on his theory of bad faith by FTB.  He lost on that theory, as there was 

 

3  The California State Auditor’s Office audits and investigates public entities in 
California for violations of statutory law.  Thus, if anyone was well positioned to evaluated 
FTB’s actions in auditing Hyatt and whether they complied with traditional practice, it was 
Sjoberg. 
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no finding of bad faith in this case.  This is the definition of a lack of good faith in rejecting 

an offer of judgment.  See Frazier, 131 Nev. at 642, 357 P.3d at 372 (Beattie factors on 

good faith “all relate to the parties’ motives in [] rejecting the offer and continuing the 

litigation.”).   

3. Hyatt’s attorneys indicated their litigation strategy was designed to 
increase FTB’s defense costs without any legitimate basis to do so. 

Much of Hyatt’s Opposition distorts the record by painting him as a good-faith litigant 

who was robbed of a clear victory by “the United States Supreme Court’s thirteenth hour 

reversal of its long-standing Nevada v. Hall precedent.”  Opposition at 2:11-13.  But as 

discussed in FTB’s Motion, Hyatt’s litigation strategy was to force “FTB to spend substantial 

sums defending itself in multiple forums” rather than pursue legitimate claims in good faith.  

Motion 13:2-4.  Internal documents from Hyatt’s attorneys have confirmed as much. 

When FTB served subpoenas duces tecum upon California Federal Bank related to 

Hyatt’s 1991 and 1992 bank account information, Hyatt’s California counsel noted that there 

were no “pure tax reasons” to dispute the subpoenas.  See March 17, 1998 Fax from 

Eugene Cowan to Hyatt’s Nevada Counsel, attached as Exhibit K .  In short, there was no 

legitimate basis to prevent FTB from obtaining the information it requested in the 

subpoenas.  See id.  Even so, Hyatt’s California counsel suggested there were “tactical 

reasons” to oppose the subpoenas, including “making the FTB work” for discovery so that 

Hyatt could raise FTB’s defense costs.  Id. 

Indeed, as discussed in the Motion, increasing FTB’s defense costs across various 

jurisdictions was the primary litigation strategy that Hyatt employed.  As Hyatt confirms in 

his Opposition, he maintained seven causes of action through trial, though the Nevada 

Supreme Court later held that only two were viable causes of action under Nevada law.  

Compare Opposition at 10:2-10 (noting Hyatt presented seven causes of action to the jury) 

with Opposition at 12:20-24 (conceding the Nevada Supreme Court reversed on five of 

those causes of action and found them barred by Nevada law).  He sought punitive 

damages and convinced the trial judge to allow the jury to award them (and ultimately 
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obtained them from the jury), though the Nevada Supreme Court again later held that 

punitive damages were not available against FTB as a government entity.  See Motion at 

14:3-7.  In other words, Hyatt pursued illegitimate claims and overinflated theories of 

damages that he knew were prohibited by Nevada law at the time he rejected FTB’s Offer. 

This is not good faith under Beattie.  The first and third Beattie factors favor FTB, as 

Hyatt rejected FTB’s Offer and pursued his claims at trial in bad faith despite the facts that 

(a) most were barred by Nevada law; (b) his own experts said they could find no bad faith 

by FTB; and (c) his own attorneys conceded their strategy was to raise FTB’s defense costs 

without a legitimate basis to do so.  Those facts elucidate that Hyatt was carrying out a war 

of attrition rather than prosecuting legitimate claims, and his litigation style is what the 

Nevada Supreme Court created NRCP 68 to address.  Dillard Dep’t Stores, Inc. v. Beckwith, 

115 Nev, 372, 382, 989 P.2d 882, 888 (1999) (NRCP 68 saves “time and money for the 

court system, the parties, and the taxpayers . . . by rewarding a party who makes a 

reasonable offer and punishing the party who refuses to accept such an offer.”). 

4. Hyatt’s contention that FTB’s Offer was not reasonable or in good faith 
is simply incorrect. 

As to the second Beattie factor, which focuses on whether FTB’s Offer was 

reasonable and in good faith in both its timing and amounts, Hyatt takes no issue with the 

timing of FTB’s Offer.  See Opposition at 21:21-22:9.  Nor could he, as FTB made the Offer 

shortly before trial and after the parties had pursued the litigation for several years and 

through several appeals and writs.  They had developed their claims and defenses through 

discovery, and so FTB’s Offer was not premature or unreasonable in its timing. 

Instead, Hyatt challenges the reasonableness of the amount of FTB’s Offer, claiming 

that it was not in good faith because the $110,000 offered “would not even approach out-

of-pocket costs” that Hyatt had incurred.  Opposition at 21:2-6.  But Hyatt cites no cases 

holding that an offer of judgment must exceed the other party’s incurred costs to be 

reasonable in amount.  On the contrary, the amount of an offer of judgment is intertwined 

with the strengths and weaknesses of the merits of the case and the offeror’s estimated trial 

Docket 84707   Document 2022-31950
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exposure on the claim (not the offeror’s exposure for litigation expenses).   

When FTB made the Offer, it did so based on the following legitimate legal positions: 

(1) its continuing assertion of immunity in Nevada courts; (2) the NRS 41.035 damages cap 

of $50,000 per claim at that time; and (3) its analysis that only two of Hyatt’s eight claims 

had any viability under Nevada law.  Perhaps surprising to Hyatt but unsurprising to FTB, 

FTB won all those issues in this case.  See Opposition at 14:7-12 (admitting the United 

States Supreme Court held that FTB is immune from suits in Nevada courts), Opposition at 

13:5-11 (admitting the United States Supreme Court held the $50,000 damages cap applied 

to FTB), and Opposition at 12:20-24 (admitting the Nevada Supreme Court held five of 

Hyatt’s claims were not viable under Nevada law).  From that alone, FTB’s Offer was not 

unreasonable in amount.   

To the contrary, and based on FTB’s analysis of the weaknesses of Hyatt’s case, 

FTB’s Offer was greater than what Hyatt recovered and it was more generous than it needed 

to be under NRCP 68’s comparison of the offer to the final amount of judgment.  The second 

Beattie factor accordingly favors FTB. 

C. Contrary to Hyatt’s Suggestion, The Court Cannot Ignore Appeals In 
Analyzing FTB’s Offer. 

Hyatt suggests that his decision to reject FTB’s Offer because of “the strength of his 

case” is “vindicated by the large jury verdict he received in 2008 following a four-month jury 

trial.”  Opposition at 20:11-13.  Thus, Hyatt claims FTB’s win on sovereign immunity related 

to Nevada v. Hall blindsided him and that the jury award shows he would have succeeded 

but for that reversal.  See Opposition at 2:6-14 (claiming Hyatt won “virtually every contested 

phase of the case” until the United States Supreme Court reversed Nevada v. Hall).  In 

short, Hyatt is arguing that the Court should blindfold itself to the error correction in the 

various appeals and instead focus on an invalid jury verdict that depended on causes of 

action and damages theories that were barred by Nevada law.  Simply put, Hyatt is 

incorrect, and it would be legal error for the Court to do so. 
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1. The jury award is a legal nullity because it was the product of pervasive 
legal error. 

The jury award has no value, persuasively or legally, in evaluating FTB’s Offer 

because the Nevada Supreme Court and United States Supreme Court have reversed that 

jury award as a product of substantial error.  Hyatt notes that the jury found in his favor on 

seven causes of action and awarded him punitive damages, though he later admits that the 

Nevada Supreme Court reversed the jury award as to five of those claims and the punitive 

damages award.  See Opposition at 10:2-10 and 12:20-24; see also Motion at 14:3-7.  Thus, 

after the Nevada Supreme Court’s ruling, it is evident that Hyatt only had viable claims for 

fraud and intentional infliction of emotional distress.  See Opposition at 12:20-24.  Hyatt 

also concedes that the Court did not apply the $50,000 damages cap to the jury award as 

required by NRS 41.035, though the United States Supreme Court later found that it applied 

to FTB.  See Opposition at 10:2-10 and 13:5-11.   

And so once the appellate courts corrected these errors, and setting aside for now 

the issue of immunity, Hyatt only had two viable claims for which he could assert money 

damages when he rejected FTB’s Offer, and those claims were limited by the $50,000 

statutory damages cap in NRS 41.035 that had been in place since 1979.  In other words, 

at the time Hyatt rejected FTB’s Offer, Hyatt’s maximum monetary recovery was $100,000 

while FTB’s Offer was for $110,000. 

While Hyatt understandably wants the Court to focus on the large jury verdict infected 

by substantial legal errors, he provides no case law to the Court suggesting it is appropriate 

to do so.  And he cannot because it would conflict with the purpose of NRCP 68.  The good-

faith analysis under Beattie and NRCP 68 only protects a litigant who asserts “legitimate 

claims.”  Frazier, 131 Nev. at 642-43, 357 P.3d at 372.  A litigant that asserts illegitimate 

claims, as Hyatt did here, cannot use them for Beattie analysis even if a jury finds in its favor 

on such rogue claims before an appellate court reverses them.  Simply put, as the appellate 

courts found, Hyatt only had two viable claims in his Complaint and each was limited to 

$50,000 in damages. 



 

12 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

As a result, the Court should review what occurred on appeal to correct the jury’s 

legal errors when evaluating FTB’s Offer under Beattie and NRCP 68.  In doing so, it 

becomes clear that Hyatt only had two viable claims, capped at $50,000 each, and FTB’s 

Offer exceeded that amount.  Thus, the Beattie factors on good faith favor FTB. 

2. The United States Supreme Court’s reversal of Nevada v. Hall is 
material to the Court’s Beattie Analysis Under NRCP 68. 

Continuing his theme that what happens on appeal is irrelevant to offers of judgment, 

Hyatt claims that, although the United States Supreme Court reversed Nevada v. Hall and 

so FTB was victorious, Hyatt’s “good faith reliance” on that case forecloses the Court from 

enforcing FTB’s Offer under Beattie.  See Opposition at 24 (arguing the Beattie factors 

weigh heavily against FTB because Hyatt relied on Nevada v. Hall as good law).  In doing 

so, Hyatt appears to repeat the Court’s mistaken finding that Hyatt could not have 

anticipated the United States Supreme Court’s reversal of Nevada v. Hall in considering 

FTB’s Offer.  See February 21, 2020 Judgment at 8:21-23. 

Hyatt is incorrect in several respects.  First, as discussed above, even if FTB had not 

won on the issue of Nevada v. Hall, appeals made clear that Hyatt only had two viable 

claims and Nevada law capped them at $50,000 each.  From that alone, Hyatt could not 

exceed FTB’s Offer of $110,000.4  Thus, it was in bad faith for him to reject the same and 

proceed to trial. 

Second, Hyatt does not cite a single case holding that the Court should somehow 

exclude a reversal on appeal from NRCP 68 analysis.  Indeed, such a holding is impossible 

 

4  In footnote 69 of the Opposition, Hyatt suggests that he was the prevailing party 
entitled to costs even if the United States Supreme Court did not overturn Nevada v. Hall 
and that such costs “easily would have exceeded” FTB’s Offer.  But this is not true.  Hyatt 
only succeeded on two claims (fraud and intentional infliction of emotional distress) and lost 
on six (declaratory relief, intrusion upon seclusion, publicity of private facts, false light, 
abuse of process, and breach of confidential relationship).  Hyatt also lost on his punitive 
damages request.  
 

And so it was FTB, not Hyatt, who prevailed even if Nevada v. Hall survived.  Hyatt 
was not entitled to any of his costs, and he could not have beat FTB’s Offer.  
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because NRCP 68(f) requires the Court to compare an offer of judgment to the final 

judgment an offeree obtains in the case.  As a result, the Court’s consideration of appeals 

that reduce the amount of judgment and even zero out the same, as in this case, is required 

under Beattie analysis.  Reversal on appeal is a known risk of proceeding to trial, and Hyatt 

cannot simply exclude that risk in total from NRCP 68 analysis.  On the contrary, the risk of 

reversal was always present in this case, as the parties had been in front of appellate courts 

several times before FTB’s Offer.  Hyatt understood a trial would almost certainly lead to 

appeals, and so he cannot claim to be blindsided by the same. 

Third, in several places in the Opposition, Hyatt incorrectly leads the Court astray by 

asserting that FTB did not challenge Nevada v. Hall before making the Offer and so Hyatt 

could not evaluate the same in considering the Offer under NRCP 68 and Beattie.  See, 

e.g., Opposition at 2:13-14 (“The FTB did not seek to challenge the 40-year Nevada v. Hall 

precedent until it had lost every other stage of the case and had no other appeals.”), 6:14-

22, 8:7-21, and 10:17-11:7.  In essence, Hyatt is claiming that FTB somehow waived the 

right to assert that Nevada v. Hall should be reversed because FTB purportedly did not flag 

the issue early in the case, and so Hyatt had no idea such an argument was coming down 

the tracks.  See id. 

But Hyatt raised this argument in the most recent appeal, and the United States Court 

rejected its deceptiveness.  At its core, Nevada v. Hall was about sovereign immunity and 

held that “the Constitution does not bar private suits against a State in the courts of another 

State.”  Franchise Tax Bd. of California v. Hyatt (“Hyatt III”), 139 S. Ct. 1485, 1492 (2019).  

When Hyatt tried to argue that FTB had waived any argument about sovereign immunity 

because it purportedly did not raise Nevada v. Hall sooner on appeal, the United States 

Supreme Court rejected Hyatt’s misleading attempt: “We also reject Hyatt’s argument that 

the Board waived its immunity.  The Board has raised an immunity-based argument from 

this suit’s inception, though it was initially based on the Full Faith and Credit Clause.”  Id. at 

1491, n. 1.  The United States Supreme Court was correct.  FTB’s first pleading asserted a 

lack of jurisdiction as an affirmative defense, and FTB contended it was immune from suit 
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in Nevada from the beginning of this case.  See FTB’s Answer to First Amended Complaint 

at 6:24-26, Exh. 5 to Hyatt’s Opposition.  Thus, even if FTB did not expressly reference 

Nevada v. Hall early in the lawsuit, it was clear, as the United States Supreme Court 

confirmed, that FTB had always challenged the case’s core holding that one State could be 

dragged into the courts of another State for a private suit. 

And so Hyatt’s suggestion that he did not know sovereign immunity was at issue 

when FTB served its Offer is incorrect.  Immunity in various forms has been at the heart of 

this case since it began.  In each appeal, FTB attacked the jurisdiction of this Court to hear 

Hyatt’s case and asserted that it was immune from suit in Nevada.  Thus, when Hyatt 

rejected FTB’s Offer and instead chose to go to trial, he did so understanding that FTB 

would raise the jurisdictional defense in any appeal, and knowing that FTB might ultimately 

prevail.  He cannot now claim that, after Hyatt lost the final appeal on the immunity issue, 

the Court should ignore such a result when evaluating “the parties’ motives in making or 

rejecting the offer and continuing the litigation.”  Frazier, 131 Nev. at 642, 357 P.3d at 372.  

Hyatt took a risky gamble and lost.  He rejected the Offer because he believed FTB could 

not win on the issue of immunity.  Hyatt was wrong, and he bears the responsibility under 

NRCP 68 for that erroneous assumption. 

III. CONCLUSION. 

 Despite Hyatt’s obfuscation, resolution of FTB’s Motion is straightforward.  NRCP 68 

saves “time and money for the court system, the parties, and the taxpayers . . . by rewarding 

a party who makes a reasonable offer and punishing the party who refuses to accept such 

an offer.”  Dillard Dep’t Stores, 115 Nev. at 382, 989 P.2d at 888.  Thus, while the rule is 

not intended to force “litigants to forego legitimate claims,” it does punish them for not 

forgoing illegitimate claims when presented with a reasonable offer to resolve the lawsuit.  

Frazier, 131 Nev. at 642-43. 

 FTB reasonably made the Offer to Hyatt before trial and in an amount greater than 

he ultimately recovered.  Hyatt chose to reject the Offer and proceeded to trial with only 

two viable causes of action and five others that the Nevada Supreme Court found were 
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illegitimate under Nevada law.  He did so despite his experts concluding that his bad-faith 

theory was unsupported by the evidence from FTB’s audit files.  And although he at first 

hoodwinked a trial judge and a runaway jury into accepting his illegitimate claims, the 

appellate process fixed such errors.  So even before the United States Supreme Court 

embraced FTB’s argument on sovereign immunity in Hyatt III, Hyatt did not recover more 

than FTB’s Offer.  After Hyatt III, Hyatt recovered nothing.   

His actions along the way were unreasonable, as his mere acceptance of FTB’s 

Offer would have saved the Court, the parties, and the taxpayers of Nevada and California 

substantial sums of money.  Instead, they have all spent vast resources to reach a result 

where Hyatt recovered nothing.  NRCP 68 and Beattie compel a shifting of FTB’s post-

Offer fees and costs (if necessary) to Hyatt.  FTB thus requests that the Court grant its 

Motion, at which time FTB will submit supporting invoices as to the amount of fees incurred. 

Dated this 14th day of April, 2020. 
 

McDONALD CARANO LLP 

 /s/ Pat Lundvall   
Pat Lundvall (NSBN 3761) 
Rory T. Kay (NSBN 12416) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102  
Telephone: (702) 873-4100 
Facsimile: (702) 873-9966 
lundvall@mcdonaldcarano.com 
rkay@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 
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CERTIFICATE OF SERVICE 

I certify that on this 14th day of April, 2020, I caused a true and correct copy of the 

FTB’s REPLY IN SUPPORT OF MOTION FOR ATTORNEY’S FEES PURSUANT TO  

NRCP 68 to be electronically filed and served to all parties of record via this Court’s 

electronic filing system to all parties listed on the e-service master list: 

 

 
      /s/  Beau Nelson       
     An employee of McDonald Carano LLP 



 
 
 
 
 
 
 
 
 
 

EXHIBIT I 



Transcript of the Testimony of

 

Date:  June 12, 2008

Case: Hyatt v. FTB
         

Verbatim Digital Reporting
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