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 NRAP 26.1 DISCLOSURE 

 The undersigned counsel of record certify that the following are persons and 

entities as described in NRAP 26.1(a) and must be disclosed.  These representations 

are made in order that the Court may evaluate possible disqualification or recusal. 

 1. Respondent, LINCOLN COUNTY WATER DISTRICT, is a political 

subdivision of the State of Nevada, created for the purpose of providing adequate 

and efficient water service within Lincoln County, Nevada. 

 2. Respondent, VIDLER WATER COMPANY, INC., is a Nevada 

corporation authorized to conduct business in the state of Nevada.   

 3. All parent corporations and publicly-held companies owning 10 percent 

or more of any of Respondent, Vidler Water Company, Inc.’s stock: 

 Vidler Water Company, Inc.’s parent company is D.R. Horton, Inc., a 

Delaware corporation and a publicly held company that owns 10% or more of Vidler 

Water Company, Inc.’s stock. 

4. Names of all law firms whose attorneys have appeared for Respondents 

in this case: 

Lincoln County District Attorney, Snell & Wilmer, L.L.P., Great Basin 

Law and Allison MacKenzie, Ltd.  Snell & Wilmer, L.L.P. has been substituted out 

of this case and no longer represents any of the Respondents. 

5. If any litigant is using a pseudonym, the litigant’s true name: 
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Not applicable. 

DATED this 8th day of June, 2022. 

LINCOLN COUNTY DISTRICT 
ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada 89043 
Telephone: (775) 962-8073 
 

  
     By:    /s/ Dylan V. Frehner    

DYLAN V. FREHNER, ESQ.  
Nevada State Bar No. 9020 
Email: dfrehner@lincolncountynv.gov 
 
and 
 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 
 

        By:    /s/ Wayne O. Klomp    
      WAYNE O. KLOMP, ESQ. 

Nevada State Bar No. 10109 
Email: wayne@greatbasinlawyer.com 
 
Attorneys for Respondent LINCOLN   
COUNTY WATER DISTRICT 

 
ALLISON MacKENZIE, LTD. 

      402 North Division Street 
      Carson City, NV  89703 
      Telephone: (775) 687-0202   
       
 
        By:    /s/ Karen A. Peterson     
      KAREN A. PETERSON, ESQ. 
      Nevada State Bar No. 366 

      Email: kpeterson@allisonmackenzie.com 

      Attorneys for Respondent VIDLER WATER 
COMPANY, INC.   

 

 



 1

 Respondents, LINCOLN COUNTY WATER DISTRICT (“Lincoln”) and 

VIDLER WATER COMPANY, INC. (“Vidler” and together “Respondents”), 

oppose the Emergency Motion for Stay Pending Appeal filed by Southern Nevada 

Water Authority (“SNWA”) as well as the Joinders filed by the Center for 

Biological Diversity (“CBD”) and Nevada State Engineer.  This Opposition is 

based upon the following Memorandum of Points and Authorities, the Affidavit 

of Dorothy Timian-Palmer and exhibits filed herewith, and all the pleadings and 

papers on file in the matter.   

MEMORANDUM OF POINTS AND AUTHORITIES 

I. Introduction. 

 Lincoln and Vidler own water rights in the Kane Springs Hydrographic 

Basin which is located 22 miles away (as the crow flies) from the Muddy River 

and Moapa dace habitat.  The State Engineer included Kane Springs in the 

combined seven basin Lower White River Flow System (“LWRFS”) by Order 

1309.  Order 1309 was vacated by the district court. The district court denied 

SNWA’s request for a stay pending appeal, determining SNWA had not shown 

any of the NRAP 8(c) factors supported its motion.  SNWA APP MFS Vol. 2 at 

235-236.  The harm SNWA alleges, based solely on possible, future pumping in 

the LWRFS if no stay is granted, is purely speculative.  The record in this case 

shows SNWA’s Muddy River decreed rights are impacted, if at all, by existing 
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groundwater pumping from wells in close proximity to the Muddy River Springs 

Area hydrographic basin, the basin in which the Muddy River and Springs are 

located, not the Kane Springs basin located 22 miles away.    

 SNWA’s argument of harm is twisted—if a stay is granted as requested by 

SNWA, current pumping by junior water rights holders can continue, pumping 

that SNWA acknowledges impairs its Muddy River decreed rights, under the guise 

of a Court-ordered stay.  At the same time, other water right holders in the LWRFS 

with senior priorities in the basins where their rights were granted will not be 

allowed to use their water rights without any evidence pumping of their rights 

impacts the Muddy River or the Moapa dace.  SNWA’s speculative 30,000 afa 

potential pumping argument ignores the Memorandum of Agreement (“MOA”) to 

which SNWA is a party, providing for voluntary curtailed pumping by certain 

water right holders in the LWRFS and ignores that SNWA owns approximately 

11,205 afa (over one-third) of the 30,000 afa of water rights it seeks to stop 

pumping. RES CSI 000001-000035; State Engineer Exhibit 224 attached hereto as 

Exhibit 1.  Finally, Respondents’ water rights will continue to be unlawfully 

reprioritized in violation of Nevada law and their due process rights violated if the 

requested stay is granted pending SNWA’s appeal.  SNWA’s Emergency Motion 

and CBD’s and the State Engineer’s Joinders should be denied; but if the Court 

were to consider granting the Emergency Motion, it should require security from 
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CBD pursuant to NRAP 8(a)(2)(E) in the minimum amount of $5,178,905.00.  See 

NRS 20.037(1); Affidavit of Dorothy Timian-Palmer at ¶ 9 attached as Exhibit 2.   

II. Argument. 

 None of the factors under NRAP 8(c) favor staying the district court’s Order 

Vacating Order 1309.   

A. The Object of the Appeal Will Not Be Defeated If the Stay Is 

Denied—Adequate Protection Currently Exists under Nevada’s 

Comprehensive Statutory Scheme. 

 The object of SNWA’s appeal is admittedly to protect senior water rights 

on the Muddy River and to protect the Moapa dace.  Motion at 8.  But SNWA fails 

to present any cogent argument or evidence that the senior water rights and Moapa 

dace could not be protected by other means that already exist in Nevada law.  As 

the district court recognized, the “Nevada Legislature has adopted a 

comprehensive scheme that provides the framework for the State Engineer to 

administer surface water and groundwater.”  SNWA APP MFS Vol. 2 at 213:21-

22.  The comprehensive statutory scheme governing water rights in Nevada is still 

in force even with Order 1309 vacated, regardless of whether SNWA elects not to 

avail itself of the law.  That statutory scheme already grants the State Engineer 

authority to, for example, designate a basin as an area of active management so 

that he can conduct “particularly close monitoring and regulation of the water 

supply because of heavy use of that supply.”  NRS 534.011.  In fact, six of the 
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basins erroneously combined to create the LWRFS had already been designated 

under NRS 534.030, giving the State Engineer the tools to manage the water 

supply in those basins, including the ability to deal with over-appropriated basins.  

See SNWA APP MFS Vol. 2 at 195.  Thus, without Order 1309, the State Engineer 

is empowered to curtail pumping of junior rights per basin to protect senior rights.     

 In the event any groundwater pumping, existing now or occurring in the 

future, actually affects SNWA’s Muddy River rights, it has legal remedies 

available to it to stop junior water users from interfering with its rights both under 

statutes and the Muddy River Decree.  But those remedies do not allow for a 

blanket cessation of pumping over an approximate 1,550 hundred square mile area 

where no specific evidence identifies the particular groundwater pumping that will 

interfere with senior rights as is the case here.  There is no evidence, for example, 

that pumping existing groundwater permits in Kane Springs will have any effect 

on the Muddy River.  SE ROA at 53087, 53223, 53277, 53359, 53581, 53627, 

53674, and 53732 attached hereto as Exhibit 3.  Likewise, SNWA acknowledged 

there was a lack of pumping responses from the Order 1169 pumping north of the 

Kane Springs Fault where the Lincoln/Vidler wells are located.  SE ROA at 10162, 

11686 attached hereto as Exhibit 3.  Thus, SNWA’s request for a stay of any 

further pumping in the LWRFS is not supported by SNWA’s own technical 

analysis presented in this case and other evidence of record.  Nevada’s 
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comprehensive statutes and the Muddy River Decree already provide protection 

for senior water users.  To the extent SNWA suffers any harm during an appeal, 

that harm will be the result of inaction by SNWA, not the district court’s Order 

Vacating Order 1309. 

 Westside Charter cited by SNWA does not support its argument.  In 

Westside Charter Serv., Inc. v. Gray Line Tours of S. Nevada, 99 Nev. 456, 459, 

664 P.2d 351, 353 (1983), the Court noted it was “generally accepted that where 

an order of an administrative agency is appealed to a court, that agency may not 

act further on that matter until all questions raised by the appeal are finally 

resolved.”  However, the Court went on to state: “Operation of the rule is limited 

to situations where the exercise of administrative jurisdiction would conflict with 

the proper exercise of the court’s jurisdiction. If there would be no conflict, then 

there would be no obstacle to the administrative agency exercising a continuing 

jurisdiction that may be conferred upon it by law.”  Id.  Here, there would be no 

conflict with this appeal if the State Engineer took statutorily authorized action in 

a basin to protect senior rights.  Nor is there any interference with this Court’s 

jurisdiction over this appeal if SNWA sought to protect its Decree rights in the 

Decree court.  See e.g., U.S. v. Orr Water Ditch Co., 600 F.3d 1152, 1160 (9th Cir. 

2010) (Decree protects decreed surface water rights from diminution resulting 

from State Engineer’s allocation of groundwater rights).  Thus, the object of 



 6

SNWA’s appeal is not defeated if the requested stay is not granted.   

B. SNWA Will Not Suffer Irreparable Harm If the Stay Is Denied. 

 With respect to irreparable harm, SNWA must demonstrate a “reasonable 

probability that real injury will occur if the” stay is not issued.  Hansen v. Eighth 

Jud. Dist. Ct. ex rel. Cty. of Clark, 116 Nev. 650, 658, 6 P.3d 982, 987 (2000) 

(internal citation omitted).  SNWA has not alleged or shown it is currently 

suffering any harm or that it suffered any real harm leading up to the issuance of 

Order 1309.  SNWA has not alleged that its surface water rights have been reduced 

or will be reduced by future, unknown pumping—nor does SNWA provide any 

evidence in support of its Motion proving any such allegation.   

 Order 1309 recognized that all Muddy River decreed water right holders are 

getting their water under the Decree.  RES CSI at 127.  In fact, in a recent LWRFS 

meeting the State Engineer recognized that all parties under the Decree are 

currently getting their water and there is time to figure out how to manage the 

LWRFS so it does not reach a crisis level.  See Exhibit 4, Ryan Hoerth Affidavit 

at ¶ 7 filed in the district court.  There is no immediate and irreparable harm.  The 

only harm alleged is speculative, future pumping that may or may not actually 

create any harm to SNWA or the dace, much less immediate and irreparable harm.   

 If any harm to senior rights or the Moapa dace is occurring, the source of 

that harm should be identified by SNWA specifically and addressed on a case-by-
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case basis.  SNWA seeks to have Order 1309 prohibit any additional groundwater 

development and pumping other than what is already occurring regardless of 

whether that development and pumping would cause any harm.  As the district 

court noted, “A party’s due process rights attach at the point at which a proceeding 

holds the possibility of curtailing water rights, and due process necessitates notice 

of that possibility to the party affected.”  SNWA APP MSF Vol. 2 at 218:18-19.  

A blanket pumping prohibition without any showing of harm does not satisfy due 

process requirements.  SNWA is required to comply with due process 

requirements if alleging harm to the Moapa dace and to enforce its senior rights.    

 Finally, SNWA’s own evidence of record shows any harm to senior water 

rights is the result of groundwater pumping proximate to the Muddy River Springs 

and not pumping in distal hydrographic basins such as Kane Springs.  The district 

court recognized the State Engineer in Order 1309 did not analyze the “nuanced” 

impact of pumping based on proximity to the river.  SNWA APP MSF Vol. 2 at 

217, n. 68.  SNWA acknowledges that current groundwater pumping proximate to 

the Muddy River depletes streamflow, but streamflow depletion was not readily 

detectable from measurements in other LWRFS groundwater basins.  SE ROA at 

42013 attached as Exhibit 3.  See also Exhibit 4, Hoerth Affidavit at ¶¶ 4, 6 

confirming SNWA’s 1:1 correlation of impacts on Muddy River flows from recent 

groundwater pumping in the Muddy River Springs Area proximate to the Muddy 
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River.     

 Thus, SNWA knows the particular groundwater pumping that is impacting 

Muddy River flows but instead of addressing the problem, it continues to seek to 

shut off everyone else’s pumping or senior rights in each basin through Order 1309 

even though impacts cannot be shown or quantified.1  A stay of the district court’s 

Order Vacating Order 1309 is not warranted.  

C. Lincoln and Vidler Will Continue to Suffer Irreparable Harm If the 

Stay Is Granted. 

 SNWA argues that water right holders such as Lincoln and Vidler will not 

suffer any harm because “any Respondents not currently pumping groundwater 

cannot claim any cognizable harm from the 8,000 afa pumping limit because the 

pumping limit was established to protect senior water rights and no water user is 

entitled to harm senior water rights under Nevada law.”  Motion at 12.  In the same 

breath, SNWA argues that its water rights are “real property and that ‘[a]ny act 

which destroys or results in substantial change in property, either physically or in 

the character in which it has been held, does irreparable injury.”  Motion at 9 citing 

Application of Filippini, 66 Nev. 17, 22, 202 P.2d 535, 537 (1949).  SNWA’s 

 
1  As set forth in Exhibit 5 attached hereto, SNWA pays Moapa Valley Water 
District (“MVWD”) $200,000 per year not to divert or use its Jones Spring water 
rights.  Because Lincoln and Vidler have not yet received a full copy of the 
agreement and amendments, it is unclear how this agreement relates to MVWD’s 
pumping of its Arrow Canyon wells, if at all.  However, Exhibit 5 clearly 
demonstrates SNWA can address pumping that impacts the springs when it so 
desires and MVWD has numerous water sources for the provision of its municipal 
water. 
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argument ignores that Lincoln and Vidler’s real property rights have been 

substantially and significantly altered by Order 1309.  Although Lincoln, Vidler 

and Coyote Springs Investment, LLC (“CSI”) hold the only permit in Kane 

Springs, they have never been able to pump or develop those rights because of 

Order 1309 and despite there being no evidence that pumping in Kane Springs 

would impact SNWA in any way.  As the district court correctly noted, the erasure 

of boundaries of formerly separate hydrographic basins and blanket prohibition on 

pumping and development substantially altered the character of the water rights in 

Kane Springs.  SNWA APP MSF Vol. 2 at 221-222.  As the district court 

recognized, the harm to Lincoln and Vidler is substantial and ongoing both in the 

form of the inability to use or develop their property rights and in the form of 

violations of their due process rights. SNWA APP MSF Vol. 2  at 222-223.  Any 

stay of the Order Vacating Order 1309 would only serve to exacerbate the harm it 

has already caused Respondents. 

D. SNWA Has Not Shown It Is Likely to Succeed on the Merits—It Is 

Not Entitled to a Stay of the Order Vacating Order 1309. 

SNWA spends over ten pages of its Motion arguing the merits of its legal 

arguments on appeal.  Motion at 12-23.   This is most likely because SNWA failed 

to argue before the district court it was likely to succeed on the merits of any appeal.  

SNWA has not shown how the district court’s order was in error other than repeating 

its arguments rejected by the district court.  SNWA has not pointed to any express 
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or implicit statutory authority allowing the State Engineer to manage multiple 

individual basins collectively as one administrative unit and to reprioritize the 

seniority of vested rights.  The comprehensive statutory scheme enacted by the 

Nevada Legislature allows the State Engineer to manage and take action in a 

groundwater basin or any portion thereof, as deemed essential for the welfare of the 

area involved.  Wilson v. Pahrump Fair Water, LLC, 481 P.3d 853, 856, 137 Nev. 

Adv. Op. 2 (2021) (The State Engineer’s powers thereunder are limited to “only 

those ... which the legislature expressly or implicitly delegates.”).  The State 

Engineer “shall perform such duties as are or may be prescribed by law”.  See NRS 

532.110.  The Nevada Legislature has enacted a comprehensive statutory scheme 

outlined in NRS Chapters 532, 533 and 534 that regulates the procedures by which 

water rights may be acquired, changed, or lost.  See Wilson, 481 P.3d at 859, 137 

Nev. Adv. Op. at *3 (citing Mineral Cty. v. Lyon Cty., 473 P.3d 418, 426, 136 Nev. 

Adv. Op. 58 (2020)).  None of the arguments made by SNWA in its Motion authorize 

administration and management of a multi-basin unit or super-basin to reprioritize 

vested property rights. 

 Order 1309 will continue to harm Lincoln and Vidler.  SNWA has the 

existing statutory scheme to protect it against any speculative future harm (not 

existing harm).  The balance of equities favors Lincoln, Vidler, and the other 

Respondents.  SNWA’s Emergency Motion for Stay should be denied. 
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  DATED this 8th day of June, 2022. 

LINCOLN COUNTY DISTRICT 
ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada 89043 
Telephone: (775) 962-8073 
 

 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER #9020 
Email: dfrehner@lincolncountynv.gov 

 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 

 
   /s/ Wayne O. Klomp    
WAYNE O. KLOMP #10109 
Email: wayne@greatbasinlawyer.com 

 
Attorneys for Lincoln County Water  
District 

 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
Telephone: (775) 687-0202   
 

 
   /s/ Karen A. Peterson    
KAREN A. PETERSON #366 
Email: kpeterson@allisonmackenzie.com 
 

      Attorneys for Vidler Water Company, Inc. 
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CERTIFICATE OF SERVICE 

 
 Pursuant to NRAP 25(1)(c), I hereby certify that I am an employee of 
ALLISON MacKENZIE, LTD., Attorneys at Law, and that on this date, I caused the 
foregoing document to be served on all parties to this action by: 
 

  ✓   Court’s electronic notification system  
 
as follows: 

 
Paul Taggart 

Steven C. Anderson 
Kent R. Robison 

Hannah E. Winston 
Bradley J. Herrema 

William L. Coulthard 
Emilia Cargill 

Christian T. Balducci 
Francis C. Flaherty 

Sarah Ferguson 
Robert A. Dotson 
Justin C. Vance 

Scott Robert Lake 
Justina Alyce Caviglia 

Michael D. Knox 
Gregory H. Morrison 
Severin A. Carlson 
Sihomara L. Graves 
Therese A. Ure Stix 
Laura A. Schroeder 
James N. Bolotin 

 
  

 ✓   Via E-Mail 
 

Sylvia L. Harrison 
sharrison@mcdonaldcarano.com 

Jordan W. Montet 
jwm@maclaw.com 
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Kiel Ireland 
KIreland@ag.nv.gov 

    
 

DATED this 8th day of June, 2022. 
 
 
         /s/Casey Popovich    

CASEY POPOVICH 
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