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NRAP 26.1 DISCLOSURE

The undersigned counsel of record certify that the following are persons and

entities as described in NRAP 26.1(a) and must be disclosed. These representations are
made in order that the Court may evaluate possible disqualification or recusal.

1. Petitioner, LINCOLN COUNTY WATER DISTRICT, is a political
subdivision of the State of Nevada, created for the purpose of providing adequate and
efficient water service within Lincoln County, Nevada.

2. Petitioner, VIDLER WATER COMPANY, INC., is a Nevada corporation
authorized to conduct business in the state of Nevada.

3. All parent corporations and publicly-held companies owning 10 percent or
more of any of Petitioners’ stock:

Vidler Water Company, Inc.’s parent company is Vidler Water Resources,
Inc. There is no publicly held company that owns 10% or more of Vidler Water
Company, Inc.’s stock.

4. Names of all law firms whose attorneys have appeared for Petitioners in
this case:

Lincoln County District Attorney, Snell & Wilmer, L.L.P., Great Basin
Law and Allison MacKenzie, Ltd. Snell & Wilmer, L.L.P. has been substituted out of
this case and no longer represents any of the Petitioners.

5. If any litigant is using a pseudonym, the litigant’s true name:

Not applicable.

DATED this 11" day of January, 2022.

LINCOLN COUNTY DISTRICT ATTORNEY
181 North Main Street, Suite 205

P.O. Box 60

Pioche, Nevada 89043

Telephone: (775) 962-8073

/s/ Dvylan V. Frehner

Nevada State Bar No. 9020
Email: dfrehner@lincolncountynv.gov

vil
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~and ~

GREAT BASIN LAW
1783 Trek Trail

Reno, Nevada 89521
Telephone: (775) 770-0386

/s/ Wayne O. Klom
Nevada State Bar No.’ 1015%9
Email: wayne@greatbasinlawyer.com

Attorneys for Petitioner, LINCOLN COUNTY
WATE% DISTRICT

ALLISON MacKENZIE, LTD.
402 North Division Street
Carson City, NV 89703
Telephone: (775) 687-0202

/s/ Karen A. Peterson

Nevada State Bar No._36’6 ' )
Email: kpeterson(@allisonmackenzie.com

Attorneys for Petitioner VIDLER WATER
COMPANY, INC.

viil
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Petitioners, LINCOLN COUNTY WATER DISTRICT (“Lincoln”) and
VIDLER WATER COMPANY, INC. (“Vidler”), hereby file this Reply Brief in
response to the Answering Briefs or Briefs in Intervention of the Nevada State Engineer
(“NSE” or “State Engineer”), Southern Nevada Water Authority (“SNWA”) and Las
Vegas Valley Water District (“LVVWD”), Muddy Valley Irrigation Company
(“MVIC”), Moapa Valley Water District (“MVWD”), The Church of Jesus Christ of
Latter-day Saints (the “Church”), Sierra Pacific Power Company dba NV Energy and
Nevada Power Company dba NV Energy (jointly “NV Energy”), and the Center for
Biological Diversity (“CBD”).

ARGUMENT

I. Introduction

When the Nevada State Engineer issued Order 1309, he grossly exceeded his
statutory authority granted and defined by the Nevada Legislature. He created new
rules based on evidence presented rather than any rule of law and without notice,
reprioritized already-adjudicated water rights in individual basins, and combined
separately-administered basins into a single super-basin. Moreover, the State Engineer
left all water users in limbo by indicating there would be a “next phase of proceedings”
to determine how to manage the Lower White River Flow System (“LWRFS”) and
define the new-but-not-released criteria for moving water rights within the new super-
basin. In Order 1309 and now in this proceeding, the State Engineer has hinted at (but
not released) new rules, regulations, and laws which will govern permitted rights in the
LWRFS. The State Engineer has ignored the Supreme Court’s guidance that
“[c]ertainty of rights is particularly important with respect to water rights in the Western
United States,” and “[t]he doctrine of prior appropriation . . . is itself largely a product
of the compelling need for certainty in the holding and use of water rights.” Mineral
Cnty. v. Lyon Cnty., 473 P.3d 418 (Nev. 2020), quoting Arizona v. California, 460 U.S.
605, 620 (1983).
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The State Engineer has created new regulations not subject to the process and
procedures of a democratic government; he has created uncertainty by failing to define
his newly minted “multi-tiered process” for conjunctive management of super-basins;
and he has ignored the process and procedures for designating basins and curtailing
pumping as provided by the Nevada Legislature, instead formulating an incomplete
process not subject to stakeholder input or public scrutiny. The issues raised in this
Consolidated Action are exemplified by the State Engineer’s Answering Brief where he
asserts that the “State Engineer was not obligated to follow Ruling 5712.” NSE
Answering Brief at 22:26-27. The State Engineer blatantly disregarded the rule of law
by ignoring prior state engineer’s Rulings and Orders, Legislative processes, and rule-
making procedures. From this unlawful conduct Petitioners seek relief. The State
Engineer is bound by the rule of law, and he cannot simply make new law without
legislative mandate, public notice, and appropriate hearings. This violates fundamental
principles of due process.

Thus, as a matter of law, the State Engineer lacked authority to: (1) create new
regulations; (2) ignore prior Rulings and Orders granting property rights; (3) reprioritize
water rights in a newly-minted super-basin; and (4) create an incomplete regulatory
scheme. For those reasons, Order 1309 should be vacated as a matter of law. The State
Engineer created a problem by over-appropriating other basins within the LWRFS
contrasted with Kane Springs Valley (“Kane Springs”) which has only one
appropriation granted to Petitioners. Now he seeks to mitigate the problem he created
in the over-appropriated basins by lumping those basins into a super-basin and taking
water rights granted to Lincoln and Vidler in Kane Springs and transferring the right to
pump that water to others. These actions are inconsistent with and ignore the statutory
scheme created by the Legislature for designating and curtailing pumping in over-
appropriated basins.

Moreover, the State Engineer failed to base his decisions in Order 1309 on

substantial evidence or failed entirely to identify in the Order the evidence upon which
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he included Kane Springs in the LWRFS. Contrary to the State Engineer’s present
assertions, substantial evidence does not warrant including Kane Springs in the
LWRES. First, the State Engineer ignored the substantial evidence that Kane Springs
should be treated separately from the LWRFS because: (1) a geologic structure, i.e., a
fault,! separates Kane Springs from the rest of the LWRFS; (2) climate data and other
evidence explains the inconsistent water table drop in Kane Springs; (3) an “attenuated”
connection between Kane Springs and the LWREFS is inconsistent with an “uniquely
close connection” cited by the State Engineer; and (4) there has been no pumping in
Kane Springs, and therefore no possible impacts to the springs or the Moapa dace from
Kane Springs. Second, Order 1309 is based on a scientific impossibility—that pumping
anywhere in an 1,100 square mile area affects spring flows the same as if the pumping
occurred proximate to Muddy River flows. The State Engineer ignores the fact that the
main production well for municipal use in Moapa Valley is located adjacent to the
Muddy River Springs and harms flows more than a well that would be pumping over
20 miles from the Muddy River.

For those reasons, Order 1309 should be vacated.

II. The State Engineer Lacked Statutory Authority to Create a Super-
Basin and Issue Order 1309.

In response to comprehensive discussion that he lacks statutory authority to issue
Order 1309, the State Engineer claims “plain” statutory authority to do so. NSE
Answering Brief at 30-32. But the State Engineer’s tortured reading of the statutory
scheme is hardly clear. He fails to identify with any particularity the authority for
issuing Order 1309. Instead, he relies on inapplicable statutes, ignores the

comprehensive statutory scheme for this situation, and dismisses his own prior rulings

"' The eoph%sical data Lincoln/Vidler presented showed a series of faulting occurring
in southern Kane Springs Valley and northern Coyote S]irlng. Valley. ROA36202.

* The arguments in this Section aps%y ecilaléy to the following sections in answerin

briefs: D Answering Brief at F .A; LDS Church Answering Brief at § VIL.A.1-2;
MVWD Answering Brief at § VI.A; MVIC Answering Brief at § II; NSE Answerin

Br1§e{ Zt %II.A—B; V Energy Answering Brief at § IV.a; and SNWA Answering Brie
at § LLA-b.
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and statutory interpretation. Not only does Order 1309 exceed statutory authority, but
it also creates significant uncertainty in how the State Engineer will manage super-
basins, especially if he is permitted to ignore legislative directive, prior orders, rulings,

and adjudications.

A. The Statutes Cited by the State Engineer Do Not Provide
Authority to Combine and Manage a Super-Basin.

The State Engineer’s authority must be viewed under the lens that “no

2

administrative body may arbitrarily select a statutory basis for its decision.” Desert
Irrigation, Ltd. v. State, 113 Nev. 1049, 1055, 944 P.2d 835, 839 (1997). But that is
exactly what occurred here. The State Engineer first cites NRS 533.0245 as authority
for Order 1309. Answering Brief at 30. But that section is a limit on authority, not an
affirmative delegation by the Legislature. That section prohibits him from carrying out
his duties in a manner inconsistent with court orders or interstate compacts. He then
cites to a statute requiring him to consider the “best available science,” but provides no
basis for joining previously-separately administered hydrographic basins or any other
element of Order 1309, including creation of new regulations after the evidentiary
hearing has concluded. Id. citing NRS 533.0241(1)(c). Rather, that section is, again, a
limit on the State Engineer’s authority, requiring him to consider the best science in
carrying out his statutory duties—it does not on its face reveal any authority for Order
1309.

The State Engineer next cites NRS 534.110(6) as authority. But on its face that
statute authorizes investigations “in any basin or portion thereof where it appears that
the average annual replenishment of the groundwater supply may not be adequate for
the needs of all permittees . ...” Nowhere in that section does it authorize the combining
of basins into a super-basin and redesignation of previously separate basins into sub-
basins.

/11
/11

JA_ 20446




ALLISON MacKENZIE, LTD.
402 North Division Street, P.O. Box 646, Carson City, NV §9702

Telephone: (775) 687-0202 Fax: (775) 882-7918

E-Mail Address: law@allisonmackenzie.com

O© o0 N O kA W =

N N N NN N N NN e e e e e e e e
o N N R WD = DO O 0NN N N R WD = O

B.  The Nevada Legislature Provided a Comprehensive Statutory
Scheme for Over-Appropriated Basins, a Statutory Scheme
Ignored by the State Engineer.

Interestingly, the State Engineer fails to cite as authority any statutes which
actually provide his authority to manage over-appropriated or insufficient water supply
despite the fact that the requirement to utilize those statutes is mandatory—*“The State
Engineer shall administer this chapter and shall prescribe all necessary regulations
within the terms of this chapter for its administration.” NRS 534.110(1). In fact, the
State Engineer never addresses his actual authority to designate and administer an over-
appropriated basin as adopted by the Legislature in the current statutory scheme.
Instead, he alleges that he has not violated any statute. NSE Answering Brief at 34:22-
23. This statement illustrates the problem—the State Engineer is not looking for
legislative authority to act but a prohibition against acting. In other portions of his brief,
the State Engineer affirmatively states that “NRS Chapters 533 and 534 establish a
comprehensive scheme for the regulation of water in this State. They require “strict”
compliance with their elaborate provisions. Application of Filippini, 66 Nev. 176, 27,
202 P.2d 535, 540 (1949).” Yet, other than a broad policy statement, the State Engineer
cannot point to any portion of the “elaborate” statutory scheme that discusses the
authority to do what he has done in Order 1309.

In order for an executive agency to act, there must be an affirmative grant of
authority, not a prohibition against every other possibility. See Nev. Dep’t of Pub.
Safety v. Coley, 368 P.3d 758, 761 (Nev. 2016) (“The legislative act is the charter of the
administrative agency and administrative action beyond the authority conferred by the
statute is ultra vires.”) (internal citation omitted). Moreover, when interpreting statutes
“the expression of one thing is the exclusion of another.” Desert Irrigation, Ltd. v.
State, 113 Nev. 1049, 1060, 944 P.2d 835 (1997).

Here, the Legislature provided methods in the statutory scheme for the State
Engineer to curtail, forfeit, designate, and manage an over-appropriated basin—and

those provisions do not look like Order 1309. For example, statutes provide for the
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State Engineer to designate “as a critical management area any basin in which
withdrawals of groundwater consistently exceed the perennial yield of the basin.” NRS
534.110(7)(a). The designation of a basin is appealable. NRS 534.110(7). Moreover,
once an area has been designated by the State Engineer,® only then does statute authorize
the State Engineer to “make such rules, regulations and orders as are deemed essential”
for the designated basin or portion of a basin. NRS 534.120(1).

Under the critical management area statute, once a basin has been designated for
at least 10 years, the State Engineer is then required to order withdrawals be restricted
unless a groundwater management plan has been approved for that basin. Id. A
groundwater management plan is developed by “a majority of the holders of permits or
certificates to appropriate water in the basin” rather than by fiat decree of the State
Engineer. NRS 534.037(1).

The State Engineer does not argue that he followed the statutory scheme for
designating basins or allowing stakeholders to develop a management plan as he should
have done. The Legislature has given the State Engineer the tools to protect water
supply in over-appropriated basins. And the expression of that authority is the exclusion
of alternative methods not expressly adopted by the Legislature. But rather than follow
those statutes, he has re-framed and deviated from existing water law in Nevada without
Legislative mandate.

Instead, the State Engineer posits that the definition of what constitutes a
“hydrographic basin” is a fluid definition that can be changed at his discretion because
it is not specifically defined by statute. See NSE Answering Brief at 33-35. The State
Engineer ignores the statutes, rules, and regulations which have for decades governed
water rights in Nevada and which have provided certainty to public entities managing
and purveying water such as Lincoln, and private interests in developing water
resources such as Vidler. By ignoring the statutory tools for designating basins and

curtailing water use within basins cited above, the State Engineer has turned decades of

3 See also NRS 534.030.
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water law upside down, leaving water-users in limbo and uncertainty as to the
development of their permitted rights, procedures, and rules for joint management of
basins, and priority of rights in formerly independent basins.

The State Engineer simply states that “[t]here is no language in any prior
appropriation case that limits existing rights by Petitioners’ concept of a basin.” NSE
Answering Brief at 32:80-20. In making this statement, the State Engineer ignores the
comprehensive statutory scheme and all prior case law which base the adjudication of
water rights on their location within a hydrographic basin. See, e.g., supra IlI.A and

infra 11.C (discussing statutory scheme).

C. The State Engineer Historically Manages and Administers
Water Pursuant to Legislative Directive Basin-by-Basin.

The State Engineer has traditionally administered and managed groundwater in
Nevada basin by basin. The State Engineer’s orders going back to 1971 designating
the Muddy River Springs, Lower Meadow Valley Wash, Coyote Springs Valley, Black
Mountains, Hidden Valley (North), Garnet Valley and California Wash all indicate he
is issuing an order designating and describing the ground water basin and finding that
conditions warrant he designate the basin under NRS Chapter 534: “The State Engineer
finds that conditions warrant the designation of the Muddy River Springs Area Ground
Water Basin, Clark County, Nevada and by this Order designates the following
described area of land as a ground water basin coming under the provisions of Chapter
534 NRS (Conservation and Distribution of Under Ground Waters . . ..”

The State Engineer’s Orders designating the other basins named above contain
the same language. See ROA at 670-698 (containing the State Engineer’s Orders 392,
803, 905, 2028, 1023, 1024 1025 and 1026 designating Muddy River Springs (Basin
No. 219), Lower Meadow Valley Wash (Basin No. 205), Coyote Springs Valley (Basin
No. 13-210), Black Mountains (Basin No. 215), Hidden Valley (North) (Basin No. 217),
Garnet Valley (Basin No. 216) and California Wash (Basin No 218)); see also ROA at
71-72.  All the Orders (except Order 392 from July 1971) state the basin is also
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delineated as a Hydrographic Area on a map titled “State of Nevada Water Resources
and Inter-Basin Flows” prepared cooperatively by the Nevada Division of Water
Resources and the Geological Survey, United States Department of the Interior and
published in September 1971 or state the basin is depicted and defined on Nevada
Division of Water Resources, State Engineer's office maps. The September 1971 basin
map is in the record. ROA at 9295. The Orders indicate the State Engineer held a
hearing as required by NRS 534.030. Thus, for the last 50 years the State Engineer has
recognized and separately administered these basins as depicted and defined on the
September 1971 map found at ROA 9295. When the State Engineer has determined to
designate a basin, he has issued an order such as contained in the record for each
individual basin within the LWRFS with the exception of Kane Springs. SNWA’s
argument that “basin” means a regional area is without merit because the State
Engineer’s Orders regarding these basins and the maps on file in the State Engineer’s
office specifically depict, delineate, and define groundwater basins as depicted on the
September 1971 map or the State Engineer’s orders.

As further evidence of the Legislative mandate to manage each basin as a distinct
unit, in 2017, the Legislature enacted NRS 532.167 which requires the State Engineer
to prepare a water budget and inventory for each basin in the State. NRS 532.167

provides:

Duties: Water budget and inventory. For each basin located
in whole or in part in the State, the State Engineer shall prepare
a water budget and calculate and maintain an inventory of water
which includes, without limitation: _ _ o
1. The total amount of groundwater appropriated in_the basin in
accordance with decreed, certified and permitted rights
regardless of whether the water appropriations are temporary in
nature;

2. An estimate of the amount of groundwater used by domestic
wells in the basin; and ) )

3. An estimate of the amount of all groundwater that is available
for appropriation in the basin.

If the Legislature had wanted the State Engineer to administer and manage basins

jointly, it certainly would have included language in NRS 532.167 indicating the State
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Engineer could prepare the water budget and inventory for combined basins. Instead,
the Legislature used the words “each basin” in providing the State Engineer’s duties for

basin water budgets and inventories as recently as 2017.

D. The State Engineer Impermissibly Ignored Prior Rulings,
Legislative Direction, and His Own Previous Statutory
Interpretations When Issuing Order 1309.

The State Engineer argues that he is entitled to deference regarding his own
interpretation of his statutory authority. But this affirmation begs the question, to which
of the several, conflicting interpretations of statutory authority should the court give
deference? Or should this Court give ANY deference to the State Engineer when his
prior orders, rulings, and administrative practice is contrary to the current interpretation
including arguments that he is not obligated to follow prior orders and rulings? See
NSE Answering Brief at 22:26-27.

The Supreme Court has recognized that, with respect to rules and regulations,
courts need not “defer to a new interpretation, whether or not introduced in litigation,
that creates ‘unfair surprise’ to regulated parties. . . . That disruption of expectations
may occur when an agency substitutes one view of a rule for another.” Kisor v. Wilkie,
588 U.S. __, 139 S.Ct. 2400, 2418 (2019) (internal citation omitted). Moreover, the
“general rule, then, is not to give deference to agency interpretations advanced for the
first time in legal briefs.” Id. at n.6. The Supreme Court applies these deference
principles to agency interpretations of statutes as well. Bowen v. Georgetown Univ.
Hosp., 488 U.S. 204, 212 (1988) (refusing to grant deference to agency’s litigating
position on interpretation of statute unsupported by prior “regulations, rulings, or
administrative practice.”).

In 2019, the State Engineer proposed an amendment to the statutory scheme
which would have given him authority to enact regulations regarding, and ultimately

combining separate hydrographic basins into a jointly-administered basin.* See

* The State Engineer argues that this Court should not draw any inferences from the
Legislature’s refusal to pass the AB 51. Answering Brief at 34:27-28. Although courts
are reluctant to draw inferences from a legislature’s failure to act, the legislative history
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Assembly Bill 51 (2019). The basis for the introduction of this bill, as stated by the
State Engineer, was because “[p]reviously, under Nevada water law, we have treated
surface water and groundwater separately . . . .” Minutes of the Meeting of the Ass.
Comm. on Natural Resources, Ag., and Mining, Feb. 27,2019, Tim Wilson at p. 6. “We
have been managing groundwater and surface water separately for over 100 years. . . .
Assembly Bill 51 is designed to . . . get some direction from the Legislature as to how
best to manage [conflict among existing right holders].” Id., Bradley Crowell at p. 31.
Notably, the State Engineer testified that “existing statute does not provide the
framework necessary to effectively implement the Legislature’s policy direction.”
Id. at p. 32 (emphasis added).

Critically, the State Engineer’s interpretation of his statutory authority did not
include the authority to adopt rules or regulations governing conjunctive management

of groundwater and surface water resources:

As a continuation of the 2017 policy directive, Assembly Bill 51
g{loposes two basic first steps: First, it directs the Division of
ater Resources to adopt regulations for the conjunctive
management of groundwater and surface water resources.
Regulations need to be specific to the affected region to account
for different hydrologic settings and different manners of use.
The process of developing regulations will include full public
and stakeholder participation with full transparency. It is
critical that any new regulations for conjunctive
management have the benefit of careful consideration and a
clear, understandable outcome. Second, A.B. 51 authorizes
the Division of Water Resources to create the programs
necessary to develop regulations and effectively implement
conjunctive management of groundwater and surface water.

Id. at 32 (emphasis added). The State Engineer goes on to testify about what regulations

would be necessary to provide for the conjunctive management. Id. In response, at

of this Bill reflects the State Engineer’s prior interpretation of his statutory authority,
and this Court can and should consider the legislative history at least for that purpose.
That the State Engineer specifically asked for the statutory authority to do what he did
in Order 1309 is extremely telling—he did not believe in 2019 that he had the authority
to do what he did only months later. _ L
Moreover, the Nevada Supreme Court has expressly determined legislative intent

where the L%gislatu_re “demonstrated through its silence that Nevada’s water law
statutes should remain as they have been . . ..” Pyramid Lake Paiute Tribe v. Washoe

Cnty., 112 Nev. 743,749 918 P.2d 697, 700-01 (1996).
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least one legislator expressed discomfort that “this is essentially giving all the authority
to the State Engineer, someone who is not an elected official. This does not have a lot
of input from the elected body . ...” Id. at 39, comments of Assemblywoman Hansen.
Assembly Bill 51 never became law. Nevertheless, in Order 1309, the State Engineer
proved the Legislative fears correct, when without the benefit of statutory authority, he
in fact usurped the power that the Legislature refused to give. See infra § VII.

In 2019, the State Engineer recognized several critical points: First that he lacked
the statutory authority to enact regulations governing conjunctive management.
Second, that any rules or regulations must be subject to public and stakeholder
participation “with full transparency.” And third, that any regulations must provide for
a “clear, understandable outcome.” Those three points regarding his statutory authority
and expressly raised by the State Engineer, conflict with the subsequent interpretation
and actions of the State Engineer in this case.

The State Engineer’s conflicting interpretations of his own statutory authority
undermine any argument that he is entitled to deference. The water statutes were
designed to give certainty to water rights. Mineral Cnty., 473 P.3d at 429. By ignoring
the legislative grant of authority, the State Engineer has created uncertainty in an

already complex statutory scheme.

III. Even If He Had Authority to Create the LWRFS, the State Engineer
Treated Kane Springs Differently than the Other Basins in the
LWRFS and Failed to Follow Statutory Mandates in Creating the
Super Basin and Including Kane Springs.

The State Engineer and other parties argue the State Engineer has the authority
to include Kane Springs in the super basin based upon the authority granted to him by
NRS 534.030, NRS 534.110 and/or NRS 534.120.° They gloss over or ignore the

3 Lincoln/Vidler do not believe the State Engineer complied with or Il)erformed the
analysis required by those statutes to create the super basin in Order 1303, but that
occurred prior to Kane Springs being included in the super basin and Lincoln/Vidler’s
involvement in the LWRFS.  Likewise, some parties argue—and the State Engineer
indicated in Order 1303—that groundwater rights in the original LWRES basins,
excluding Kane Springs, have been managed jointly since Rulings 6254-6261 were
issued in 2014. ROA at 77. Kane Springs was not included in those determinations

11
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statutory requirements for the State Engineer to manage and administer a basin. The
State Engineer failed to comply with or perform any of the analysis required by those
statutes to include Kane Springs in the super basin—even assuming those statutes
provide authority for the State Engineer to create a super basin which Lincoln/Vidler
dispute.

The State Engineer previously determined that the Order 1169 pumping caused
impacts and therefore he needed to manage basin pumping. This action was in accord
with the powers granted under NRS 534.030, NRS 534.110 and NRS 534.120 for
management of a basin after the State Engineer first made a determination that pumping
is decreasing ground water levels in the basin. The State Engineer did not do any of
this analysis for Kane Springs as he is required to do under NRS 534.030, NRS 534.110
and NRS 534.120. There is no evidence that groundwater levels in Kane Springs are
being depleted. There is no evidence of over appropriation of water in Kane Springs.
The State Engineer ignored the process required by NRS 534.030, NRS 534.110 and
NRS 534.120 and included Kane Springs in the super basin because of the impacts to
the springs caused by pumping in the over-appropriated Coyote Springs Basin and the
Muddy River Springs Area Basin and without any evidence that pumping in Kane
Springs would impact the springs or the Muddy River. This is why Lincoln/Vidler
complain about the State Engineer’s actions and how they have been (mis)treated during
this process. The State Engineer performed no analysis allowed by statute for Kane
Springs before determining to include it in the super basin even if he had the power to

create a super basin, which Lincoln and Vidler dispute.

A. The State Engineer Did Not Follow Statute to Designate Kane
Springs as a Basin in Need of Administration.

NRS 534.030 provides two scenarios to initiate basin administration—one in

which 40% of the water right holders petition the State Engineer to administer the basin

and Lincoln and Vidler were not impacted by any such ‘joint management.” Lincoln
El)nccl1 Vl%%rgfocus their arguments on Kane Springs being included in the super basin by
rder .

12
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and a second in which the State Engineer initiates that process. NRS 534.030(2) is the

relevant section in this scenario and provides:

There was no process initiated by the State Engineer pursuant to NRS 534.030 to
designate Kane Springs as a basin in need of administration. There was no public
hearing in Lincoln County prior to Order 1309 to take testimony from the water right
holders in Kane Springs to determine whether administration of that basin was justified
as explicitly required by NRS 534.030. To date, the State Engineer has not designated
the Kane Springs basin pursuant to NRS 534.030. Nor can he under the statutory

scheme.

Additionally, numerous parties cite NRS 534.110 and in particular NRS
534.110(6) as authority for the State Engineer to create the LWRFS. NRS 534.110(6)

provides:

permittees and a

In the absence of such a petition from the owners of wells in a
groundwater basin which the State Engineer considers to be in
ﬁeed of administration, the State Engineer shall hold a public

earing:

(a% [ adequate facilities to hold a hearing are available within
the basin; or o ) ) o

(b) If such facilities are unavailable, hold the hearing within
the county where the basin lies or within the county, where the
major portion of the basin lies, .
-to take testimony from those owners to determine whether
administration of that basin is justified. If the basin is found,
after due investigation, to be in need of administration the State
Engineer may enter an order in the same manner as if a petition,
as described 1n subsection 1, had been received.

Except as otherwise provided in subsection 7, the State Engineer
shall conduct investigations in any basin or portion thereof where
it appears that the average annual replenishment to the
groundwater supﬁly may not be adequate for the needs of all

vested-right claimants, and if the findings of
the State En9g1neer so indicate, except as otherwise provided in
subsection 9, the State Engineer may order that withdrawals,
including, without limitation, withdrawals from domestic wells,
be restricted to conform to priority rights.

(Emphasis added).

The State Engineer did not make any average annual replenishment finding with

regard to the groundwater supply in Kane Springs or for any other basin he included in

13
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the LWREFS, and he did not make this finding with regard to the LWREFS as a whole in
Order 1309. The State Engineer has already determined the average annual
replenishment in Kane Springs is adequate to support the needs of all permittees and all
vested-right claimants in the basin. In Ruling 5712, the State Engineer determined the
perennial yield for Kane Springs is 1,000 afa. ROA at 712, see also ROA at 1063. The
perennial yield for Kane Springs was determined taking into account the annual average
replenishment for the basin.® ROA at 709-713. As the State Engineer noted in Ruling
5712, the perennial yield of a groundwater reservoir is “defined as the maximum
amount of ground water that can be salvaged each year over the long term without
depleting the ground-water reservoir. The perennial yield cannot be more than the
natural recharge to a ground water basin and in some cases is less.” ROA at 712. Thus,
the evidence supports the State Engineer could not make the determination required by
NRS 534.110(6) for Kane Springs to curtail water rights even if the State Engineer had
authority to create a super basin, which authority Lincoln and Vidler dispute.

The State Engineer made no attempt to comply with NRS 534.110(6) if he
purportedly relied upon that statute as authority for Order 1309. The water supply
numbers the State Engineer used to exclude Kane Springs from Order 1169 and Order
1303 were the very same water supply numbers the State Engineer used when he
included Kane Springs in the LWRFS. ROA at 43, 76-77, 663. Further, the State
Engineer specifically determined in Order 1309 the annual water budget was not to be
used to determine water available for development in the LWRFS. ROA at 59. NRS
534.110(6) does not authorize the State Engineer to create super basins based upon
purported hydrologic connection and then to order withdrawals to conform to priority
rights. He must have made a determination that the average annual replenishment to
the groundwater supply of that basin may not be adequate for the needs of all permittees

and all vested-right claimants which is not found in Order 1309.

® This also complied with the State Engineer’s obligation under statute to identify the
inventory for “each basin.” See discussion at supra § 11.C.
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No other provisions in NRS 435.110 provide authority for the actions taken by
the State Engineer. NRS 534.110(1) provides “[t]he State Engineer shall administer
this chapter and shall prescribe all necessary regulations within the terms of this
chapter for its administration.” (Emphasis added). NRS 534.110(7) does not provide
any support for Order 1309 as the State Engineer has not declared the LWREFS as a

“critical management area.”

B. NRS 534.120 Does Not Provide the State Engineer Authority to
Manage Kane Springs as a Designated Basin.

Numerous parties cite NRS 534.120(1) as authority for the State Engineer to

create the super basin. NRS 534.120(1) provides:

Within an area that has been designated by the State Engineer,
as provided for in this chapter, where, in the judgment of the
State Engineer, the groundwater basin is being depleted, the
State Engineer in his or her administrative capacity may make
such rules, regulations and orders as are deemed essential for the
welfare of the area involved.

(Emphasis added).

As set forth above, the State Engineer has never designated Kane Springs
pursuant to NRS 534.030. Nor has the State Engineer ever issued an order, similar to
the orders issued by the State Engineer for the other basins in the LWRFS, designating
the basin in need of administration.” Further, the State Engineer made no determination
the Kane Springs groundwater basin is being depleted nor did he make a finding in
Order 1309 that the “LWREFS groundwater basin,” if he had authority to create such a
super basin, is being depleted. To the contrary, the State Engineer found stabilization
of spring discharge, steady state conditions in the Warm Springs area spring flow and
slight declining water levels in Garnet Valley which were not evident in wells close to
the Warm Springs area. ROA at 60, 62-63. There was no finding of decreasing water
levels in Kane Springs or the LWREFS to trigger the State Engineer’s administrative

" See supra § 11.C (identifying orders designating other basins in the LWRFS).
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capacity to make rules, regulations, and orders for the welfare of the area involved as
provided in NRS 534.120(1).

Instead of performing the investigation and analysis required by NRS 534.030,
NRS 534.110 and/or NRS 534.120 to administer and manage water rights and curtail
pumping of water rights in a singular basin, which powers the State Engineer clearly
possesses, the State Engineer determined to lump basins together centered on potential
hydrologic connectivity—not any of the prerequisites or requirements of NRS 534.030,
NRS 534.110 or NRS 534.120 which trigger the State Engineer’s authority. To include
Kane Springs, the State Engineer developed six factors as the standard for determining
potential hydrologic connectivity after the hearing. He included Kane Springs in the
super basin even though the groundwater is not being depleted in Kane Springs and
while acknowledging in Order 1309 that water levels in the LWREFS are stabilizing, not

decreasing or being depleted.

IV. The State Engineer Unlawfully Reprioritized Water Right
Appropriations When He Issued Order 1309.%

A.  Priority Is Historically Based on Individual Basins.

The State Engineer argues that he did not reprioritize water rights in the LWRFS
because the “Legislature left it to the State Engineer to identify basins as a management
and planning tool.” NSE at 34:11-12. He further states—without legal citation—that
it does not matter “in which hydrographic area the junior right holder stakes its claim
versus the senior right holder.” Id. at 35:13-15. Again, this argument ignores the
statutes, decades of appropriations, and the State Engineer’s own practice.

In granting a water right, the law states that the State Engineer “shall determine
whether there 1s unappropriated water in the area affected and may issue permits only

if the determination is affirmative.” NRS 534.110(3). The State Engineer grants

€ arguments 1n this section a equally to the following sections answering briefs:
8 The arg in thi 1 ple;qll}é he following sections ing brief:

LDS Church Answering Brief at § VII.A.1-2; MVWD Answering Brief at § VI.C; NSE
Answering Brief at § I1.B; NV Energy Answering Brief at § IV.b; and SNWA
Answering Brief at § 1.C.
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appropriations based on the available water in a basin. See, e.g., Ruling 5712; ROA
699-721, 713 (application filed to appropriate water in specific hydrographic basin
granted “for appropriation from Kane Springs Valley”). And those water rights are
administered based on priority within the independent basin. SNWA said it best when
it characterized the individual basins comprising the LWRFS as “formerly independent
sub-basins.” SNWA Answering Brief at 20:18-19. Even SNWA recognizes that the
basins were independent—and now they are not. This represents the significant and
critical deviation from the priority of water rights in individual basins.

Further, designation of areas and development of critical management plans is
done on a basin-by-basin basis as mandated by the Legislature. See supra, § I1.C. And
only water users in a particular basin may petition the State Engineer for administration
of that basin. NRS 534.030. Special assessments are based on a particular basin. NRS
534.040(6). Money is allocated by the State Controller based on an individual basin.
NRS 534.040(7). Curtailment and forfeiture of rights is based on the water rights in
that basin. NRS 534.110; 534.090. And most critically, the forfeiture of rights is
specifically based, in part, on the “date of priority of the water right as it relates to the
potential curtailment of water use in the basin;” and the “availability of water in the
basin....” NRS 534.090(3)(g), (h).

The State Engineer admits in his Answering Brief that water planning and
management is based on the definition of a basin or “discrete hydrologic unit.” NSE
Answering Brief at 33-34. Changing the definition of a basin in which a water right is
located, as the State Engineer has done here, necessarily alters the fundamental nature
of the right previously granted. One constraint on the State Engineer’s view of a basin
is how water rights in each hydrographic unit have historically been administered.

Thus, to state that the basin in which a water right is granted has no bearing on
priority ignores both statutes and practice. And based upon the State Engineer’s actions
here, what is to stop him from enlarging the LWREFS super-basin to include the Upper

White River Flow System which extends to Elko and beyond, hundreds of miles away?
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By combining previously individual basins, which had their own priorities, into one
large basin the State Engineer has changed the priority of water rights—plain and
simple—even if the State Engineer contends there is not a sentence in Order 1309 that

adjusts the priority of water rights. See NSE Answering Brief at 35:10-12.

B. The Effect of Order 1309 Reprioritized Rights within All
Affected Basins.

Numerous parties argue since Order 1309 does not specifically state water rights
in the LWRFS will be managed by priority in the future, there has been no
reprioritization of rights.” This argument contradicts the very arguments these parties
make that senior rights are entitled to protection under the prior appropriation doctrine
and ignores the significance of Order 1309’s 8,000 afa pumping cap. The State
Engineer combined seven previously independent basins into one basin for
administration and management. ROA at 66. The seven basins have a total of
40,731.83 acre feet of water rights issued including the 1,000 afa issued in Kane
Springs. See ROA at 8215-8218, State Engineer’s exhibit of LWRFS water rights by
priority with cumulative duty of 39,731.83 and adding 1,000 acre feet for Kane Springs.
The State Engineer has limited pumping in the LWRFS to 8,000 afa. ROA at 66.
Simple math indicates there are 32,731.83 acre feet of existing water rights in the
LWRES that will not be able to be pumped under Order 1309. If the State Engineer
does not intend to manage water rights in the LWRES by priority in the future, why will
he not sign CSI’s subdivision map supported by Coyote Spring and Kane Springs water
rights approved for that development?

No party disputes Lincoln/Vidler had the most senior rights in Kane Springs
Valley with a priority date of February 14, 2005. ROA at 716 (Ruling 5712 stating at
the time of the Ruling there were no other permitted or certificated groundwater rights

in Kane Springs Valley). Lincoln/Vidler would be able to pump their rights as the most

? State Engineer Answering Brief at 44; SNWA Answering Brief at 20-24; MVWD
Answering Brief at 9-10; Church Answering Brief at 24-28; NV.Ener% Answering
Brief at 7-8; MVIC Answering Brief at 23-24; CBD Answering Brief at 25-29.
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senior in the basin. Based upon the State Engineer’s LWRFS water rights by priority
exhibit, if water rights are regulated by seniority in the LWRFS, the last rights allowed
to be pumped under the 8,000 afa cap have a priority date of March 31, 1983. ROA at
8216. Lincoln/Vidler’s rights with a priority date of February 14, 2005 are way below
(Junior to) the 8,000 afa cap and would only be allowed to be pumped after a cumulative
duty of 38,804.73 of existing rights with a priority date of August 25, 2000 ahead of its
rights would be allowed to be pumped in the LWRFS. ROA at 8217.

The argument that there has been no reprioritization of rights because Order 1309
did not specifically say water rights in the LWRFS will be managed by priority in the
future is disingenuous. All these parties strenuously argue the Court must recognize the
prior appropriation doctrine and that junior rights, such as Lincoln/Vidler’s rights in the
LWREFS, were issued “subject to existing rights.” If the State Engineer did not regulate
by priority in the LWREFS, these parties would contend the State Engineer was violating
the prior appropriation doctrine and the requirement that junior water rights are issued
“subject to existing rights.” The State Engineer reprioritized the seniority of
Lincoln/Vidler’s water rights by creating the super basin, not allowing Kane Springs to
be administered and managed as it has historically been managed as a separate basin
per existing law and putting Kane Springs into the LWRFS to be administered and
managed as one super basin. The Nevada Supreme Court has specifically indicated that
“the public trust doctrine cannot be used as a tool to uproot an entire water system,
particularly where finality is firmly rooted in our statutes. We cannot read into the
statutes any authority to permit reallocation when the Legislature has already declared
that adjudicated water rights are final, nor can we substitute our own policy judgments
for the Legislature’s.” Min. Cty. v. Lyon Cty., 136 Nev. 503, 519, 473 P.3d 418, 430
(2020). That is exactly what the State Engineer did here. He decided that in order to
protect the Moapa dace, he needed to manage and administer seven historically
managed individual basins, as one basin. He had no statutory authority to do so nor has

the Nevada Supreme Court allowed such reprioritization under existing law. Id. at 518,
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473 P.3d at 429 (the statutory water scheme in Nevada expressly prohibits reallocating
adjudicated water rights that have not been abandoned, forfeited, or otherwise lost

pursuant to an express statutory provision.) As the Supreme Court noted:

Municipal, social, and economic institutions rely on the finality
of water rights for long-term planning and capital investments.
Likewise, agricultural and mining industries rely on the finality
of water for capital and output, which derivatively impacts other
businesses and influences the prosperity of the state. To permit
reallocation would create uncertainties for future development in
Nevada and undermine the public interest in finality and thus also
the management of these resources consistent with the public
trust doctrine.

Id. Thus, any arguments the State Engineer did not reprioritize Lincoln/Vidler’s water
rights by including Kane Springs in the LWREFS ignores the basin-by-basin approach to
management and administration of water enacted by the Nevada Legislature and
historically used and recognized by the State Engineer, the law of prior appropriation
and effect of Order 1309.

Nothing in statute speaks to a multi-tiered process that leaves thousands of acre
feet of water rights in limbo until the State Engineer decides to continue with Phase 2
(which has not been scheduled and which has no criteria for ascertaining relative water
rights). See infra § VI.LB. On this basis alone, Order 1309 should be vacated in its

entirety.

V.  The State Engineer Did Not Base His Decision to Include Kane Springs
in the LWRFS on Substantial Evidence.'

The State Engineer’s own statements regarding inclusion of Kane Springs in the
LWREFS are contradictory and ignore the substantial evidence presented in this case.
Although this Court need not “reweigh the evidence,” the case law dictates that the
Court must consider whether the State Engineer’s decision is not just based on evidence,
but that the evidence supporting the State Engineer’s findings amount to “substantial
evidence.” Revertv. Ray, 95 Nev. 782, 603 P.2d 262, 265 (1979). Critically, the State

10 The acr%uments in this Section a Ply %‘)%lauﬁ to the followin% sections answerinzg
briefs: D Answering Brief at § III; LDS Church Answerln% rief at § VILLA.1-Z;
MVWD Answering Brief at § VI.C; NSE Answering Brief at § [.B.2.
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Engineer must both “resolve all crucial issues presented” and “must prepare findings in

sufficient detail to permit judicial review . ...” Id. (internal citation omitted).

A. The State Engineer’s “Factual Conclusions” Contradict Each
Other and Fail His Own Criteria.

The State Engineer stated the rationale for creating the geographic boundary of
the LWRES as: (1) the presence of a carbonate-rock aquifer underlying the areas; (2)
the flat potentiometric surface in the area; (3) the diagnostic groundwater pattern from
monitoring wells; and (4) the area-wide diagnostic water level response to pumping.
ROA at 47. These criteria indicated a “close hydrologic connection” warranting joint
management. ROA at 48. However, a boundary to the “joint management area” would
be indicated by a steep hydraulic gradient or where a geologic structure existed. ROA
at 49.

The State Engineer found that the water elevations in Kane Springs were “60 feet
higher than those observed in the majority of carbonate-rock aquifer wells within the
LWRES to the south” comprising all of the other basins. ROA at 53.!! Additionally,
the State Engineer ignores the evidence of a geologic structure between Kane Springs
and the LWRFS. ROA at 53. This is extremely surprising because Order 1309
recognizes significant differences between Kane Springs and the remaining LWRFS.
Specifically, the responses in monitoring wells and response to pumping in Kane
Springs “is different compared to that exhibited in wells located in the LWRFS, being
muted, lagged, obscured by climate response, or compromised by low-resolution data.”
ROA at 53. The State Engineer ignores the evidence presented that would explain this
difference—a geologic structure separating Kane Springs from the LWRFES. See, e.g.,
ROA 36460."> Even the National Parks Service expert (Waddell)—upon whom the

' MVWD’s expert indicated this gradient was “flat.” MVWD Answering Brief at 12.
However, this is based on extrapolating the 60 foot elevation difference over 20 miles
rather than 1\}Iar0>(1mate to the well readings. ROA 39269 (calculating the gradient
between KMW-1 and EH-5). This is likely why the State Engineer disregarded his
testimony.

15 Had tﬁ,e Petitioners known of the State Engineer’s criteria before the hearing, they
could have provided evidence of the geologic structure to the State Engineer.
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State Engineer relies heavily—agrees that the geologic structure explains the muted
connection. See ROA 53224. Even the State Engineer initially recognized the existence
of the geologic boundary when he issued Ruling 5712 granting Petitioners’ water
applications. ROA 699-721. But the State Engineer ignores prior rulings and cherry
picks the information he wants to meet the criteria released only after the evidentiary
hearing. Finally, the State Engineer recognizes that “there is insufficient information
available to determine whether the non-carbonate bedrock™ indicates a boundary in
northern Kane Springs. ROA at 53.

Despite these inconsistencies and the admitted and significant differences
between Kane Springs and the remainder of the LWRES, the State Engineer simply
lumped the entirety of Kane Springs into the LWRFS. This was improper because the

decision was not based on ‘“substantial evidence.”

B.  The State Engineer Relied on Faulty Information to Determine
the Correlation between Kane Springs and the LWRFS.

Next, the State Engineer relies on faulty evidence to determine the diagnostic
relationship across the area in response to pumping. First, he misstates Petitioner’s
Opening Brief, stating that they “concede[] that no other expert thought the potential
temporary transducer error undermined the data.” NSE Answering Brief at 22:23-24.
To the contrary, the Opening Brief points out that no other expert “accounted for this
transducer error failure of a foot or so.” Opening Brief at 30:16-19. The “concession”
the State Engineer manufactured is false.

The hydrographs upon which all experts relied “had a high failure rate due to
high water temperature in the well, so fluctuations of a foot or less should not be used
to infer absolute response.” ROA 10141. In contrast, the well in Kane Springs
decreased by approximately half a foot. Further, although measurements were taken
from 30 wells within the LWRFS during the pump test, the only well relied upon to
include Kane Springs was CSVM-4 —the well with faulty readings. Moreover, the

opinion relied on in Order 1309 was based on a visual comparison of the hydrographs
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“because at the time I could not locate the data to actually do the analysis.” ROA 53668.
But a visual comparison is unreliable and not based on the “best available science.”

Further, it is uncontested that the response in Kane Springs to the pumping test
was different from any other area. Specifically, experts testified that “you don’t see any
response when [pumping] turned off during the 1169 aquifer test . . . . And the water
levels continue to decline after pumping ends.” ROA 53509. This coupled with a lack
of increase of water level rise in Kane Springs “indicates that drought has a strong
influence on the groundwater elevations . . ..” ROA 3648]1.

Critically, none of the experts for any other stakeholder performed the critical
drawdown analysis for Kane Springs. See discussion at infra § V.C.2. The State

Engineer again ignored this evidence despite its significance.

C. Substantial Evidence Exists that Groundwater Pumping from
SNWA, MVWD, the Church, and NV Energy Impacted the
Springs—Not Petitioners or Kane Springs.

The substantial evidence indicates that pumping in other basins proximate to the
springs caused the impacts identified in Order 1309. And certainly, the State Engineer
cannot conclude that pumping by Petitioners in Kane Springs caused any negative

impacts—no pumping was conducted.

1. Pumping proximate to the Springs caused the impacts
alleged in Order 1309.

The parties to this proceeding who argue the most about groundwater pumping
impacting the springs and senior Muddy River rights are the parties who pumped the
most water during the Order 1169 pump test impacting the springs. It was SNWA,
MVWD, the Church and NV Energy in the Coyote Spring Valley and Muddy River
Springs Area basins who pumped the most groundwater during the Order 1169 pump
test, and it was their pumping which caused the impacts to the springs. ROA at 8058-
8104. Other than LVVWD, the pumping by others in basins such as Garnet Valley or
California Wash did not amount to much of the total amount pumped during the Order

1169 pump test and did not compare in volume to the total pumped from Coyote Spring
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Valley and Muddy River Springs Area basins. ROA at 8058-8104. Thus, if there is
any pumping that needs to be stopped based upon quantified impacts to the springs and
Muddy River senior rights, it is the pumping from wells in the Coyote Spring Valley
and Muddy River Springs Area basins in close proximity to the springs and which
caused the sharp decline in discharge at the springs. SNWA, the Church, NV Energy,
MVIC and MVWD did not appeal the above findings of the State Engineer in Order
1309.

The State Engineer took some action in response to the Order 1169 pump test
results and denied pending applications in Coyote Spring Valley and the Muddy River
Springs Area. See ROA at 726-948 (Rulings 6254-6261 not copied in Master
Appendix). The water rights granted to SNWA, MVWD, the Church and NV Energy
contain the same permit terms they argue Lincoln/Vidler are subject to, i.e., their
permits were issued subject to existing rights. NRS 533.030(1), 534.020(1). Based
upon his pump test, the State Engineer could have and should have taken action to shut
down groundwater pumping by SNWA, MVWD, the Church and NV Energy in close
proximity to the springs and the Muddy River—the very parties who acknowledge
Order 1169 test pumping caused impacts to the springs and the Muddy River.

The State Engineer could have taken that action under his basin-by-basin
management powers provided in NRS 534.110(6) and NRS 534.120 and to protect the
Muddy River Decree right holders pursuant to NRS 533.085 and NRS 533.0245.
Instead of recognizing the pumping evidence which they all acknowledge caused the
impacts, the State Engineer and SNWA, MVWD, the Church and NV Energy seek to
include basins further away, including Kane Springs, with no evidence that pumping
from these distal basins causes any impacts to the springs or the Muddy River, and
which distal pumping the State Engineer now acknowledges has correlated with
stabilization of the springs. There was no pumping from Kane Springs Valley during
the Order 1169 pump test, therefore there were no impacts from Kane Springs Valley

on the headwaters of the springs or on the Muddy River. The majority of the pumping
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from Garnet Valley during the Order 1169 pump test was by LVVWD. There is no
evidence pumping of the smaller quantities of water by the other parties pumping water

from that basin impacted the springs or the Muddy River.

2.  No evidence from other parties’ experts indicates that
K/}m(lipln%{.ln Kane Springs will impact the Springs or the
uddy River.

There is no evidence of record that any pumping from Kane Springs will impact
the springs or the Muddy River. Lincoln/Vidler asked each expert at the hearing,
including those that advocated for the inclusion of Kane Springs in the LWREFS, if the
expert had performed any analysis that pumping from Kane Springs would impact the
springs or the Muddy River. No expert had performed any such analysis:

a. Center for Biological Diversity did not analyze impact of pumping in Kane
Springs on the Muddy River Springs Area. ROA at 53627.

b. City of North Las Vegas did not advocate Kane Springs be included in the
LWREFS. ROA at 53581.

c. Moapa Band of Paiute Indians did not calculate the propagation of

drawdown from assumed pumping in Kane Springs Valley. ROA at 53277.

d. National Park Service did not investigate if the Kane pumping would
impact the Muddy River Springs Area. ROA at 53223.
e. Nevada Cogeneration Associates No. 1 and 2 had three experts and did not

calculate drawdowns of the Muddy River Springs Area from Kane Springs pumping
nor did they calculate drawdown to the wells owned or controlled by Nevada
Cogeneration Associates from pumping the Kane Springs Valley wells. ROA at 53674.
f. NV Energy did not calculate drawdown to the Muddy River Springs Area
from pumping Kane Springs Valley wells. ROA at 53732.
g. US Fish and Wildlife Service’s two experts, Dr. Halford or Ms. Braumiller,

did not do any analysis of Kane Springs pumping impacts on the Muddy River. ROA
at 53087.
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h. SNWA was asked by MVWD if SNWA conducted or contracted for any
geohydrological studies specific to boundary flows between Kane Springs Valley and
Coyote Springs Valley and SNWA answered “no”. MVWD clarified the no answer by
asking “SNWA didn’t conduct or contract to have on its behalf any geohydrological
studies in Northern Coyote Springs Valley?” SNWA replied “no.” ROA at 53359.
Lincoln/Vidler’s water rights located in Kane Springs are now being included in the
LWREFS with no evidence pumping of their water rights will impact the springs or the
Muddy River. The State Engineer acknowledged as much in Order 1309 by his finding
that it is not known if pumping in Kane Springs will impact water resources in the
LWREFS. ROA at 55 (Additional hydrologic study is necessary in Kane Springs to
determine the degree to which water use in Kane Springs would impact the LWRFS.).
This is contrary to the standard used by the State Engineer to determine impacts to the
springs and/or the Muddy River for other water right holders in the LWREFS. It is also
contrary to law which requires pumping restrictions if pumping causes a conflict with
existing rights—not restrictions based upon potential, hypothetical, and speculative

impacts as admitted by the State Engineer. ROA at 55.

D. The State Engineer Found No Evidence that Senior Rights
Failed to Receive Their Water Allotment and no “Take” Ever
Occurred as a Result of Groundwater Pumping.

Finally, the State Engineer has taken severe and unprecedented action in issuing
Order 1309 without citing any adverse consequences precipitating the Order. The stated
purpose of Order 1309 was to protect senior rights and to protect the Moapa dace, but
none of the preliminary orders or rulings cite to even one instance where senior rights
did not receive their allotment or where a take of the Moapa dace occurred.

And even if he had made such findings, he then failed to follow the law to curtail
pumping in the designated basins. The State Engineer previously designated all the
basins in the LWRFS pursuant to NRS 534.030—with the exception of Kane Springs.
Nothing in Order 1309 or any other ruling restricts groundwater withdrawals be

restricted “to conform to priority of rights” as required by NRS 534.110(6). Instead of
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curtailing pumping based on the priority of rights in individual basins (as required by
the statutory scheme), the State Engineer re-defined the term ‘“basin,” created the
LWREFS, and injured permitted water rights holders in undesignated and unpumped
basins such as Kane Springs.

For the foregoing reasons, the decision to include Kane Springs was not based
either on the “best available science” or “substantial evidence” and that portion of Order
1309 should be vacated.

VI. The State Engineer Violated Petitioner’s Due Process Rights.

The State Engineer gives little concern for (and misstates) the due process
violations raised by Lincoln and Vidler in their Opening Brief. Compare, e.g.,
Petitioners’ Opening Brief at 21-25, 40, with NSE Answering Brief at 42. The State
Engineer incorrectly states that Petitioners’ argument is that the hearing was “too short”
and that experts were allowed to express new opinions “based upon testimony heard at
the hearing.” NSE Answering Brief at 42:13-16. Not only does this ignore Lincoln’s
and Vidler’s arguments, but it also demonstrates the failings in the process about which
Petitioners complain.

It 1s axiomatic that a “fair trial in a fair tribunal is a basic requirement of due
process. . . . This applies to administrative agencies which adjudicate as well as to
courts.” Withrow v. Larkin, 421 U.S. 35, 46-47 (internal citation omitted).

Petitioners’ due process concerns are, in fact, that the State Engineer: (1) failed
to follow his own rules for the hearing, changed the rules during the hearing, and created
a new legal standard for developing the LWRFS boundary from the evidence presented
to which he then applied the evidence; (2) did not give Lincoln and Vidler a full and
fair opportunity to be heard; and (3) failed to notify parties that the Order 1303
proceedings may result in a deprivation or fundamental alteration of property rights.
/11
/1
/1
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A. The State Engineer Violated Due-Process in Order 1309
Proceedings by Creating Legal Standards Based on Evidence
and Engaging in Ex Post, Non-Public Rulemaking.

The State Engineer first asserts that his actions passed constitutional muster
because “[nJone of the Petitioners asserts that the State Engineer violated any

29

procedural statute.” NSE Answering Brief at 38:19. In the next sentence, he argues
that Petitioners “must prove a constitutional violation while overcoming the respect due
to the Legislature’s choice of procedure in the unique context of water-rights
proceedings.” Id. at 38:20-22 (emphasis added). But as pointed out above, the
Legislature approved a completely different procedure for administering over-
appropriated basins. Lincoln and Vidler’s complaint in these proceedings is that no
statute granted the State Engineer authority to do what he did in Order 1309. And there
certainly is no statutory “procedure” for what has occurred in Order 1309. The State
certainly does not identify any.!?

During the process that led to the issuance of Order 1309, none of the
stakeholders had access to the criteria the State Engineer ultimately used to determine
whether a close-hydrologic connection existed to create the LWRFS—the State
Engineer identified the legal criteria for redrawing hydrographic basins based on the
evidence presented and for the first time when he issued Order 1309. Moreover, the
process left all parties in a state of limbo as to their relative priorities in the new super-
basin because of the incomplete “multi-tiered” process not contemplated by legislative

authority. It is the very lack of procedure about which Lincoln and Vidler complain.

1. The State Engineer impermissibly created rules based on
a survey of the evidence rather than statute.

In a terrifying display of partiality, the State Engineer crafted six legal criteria in
Order 1309 based on the evidence presented in order to determine the extent of the
LWRFS. ROA 48-49. In his Answering Brief, the State Engineer admits he “surveyed

13 This is additional evidence, if any were needed, that the State Engineer exceeded his
statutory authority.
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the extensive evidence presented to him to determine the best criteria for making the
scientific finding that an area has a uniquely close connection to the rest of the
LWREFS.” NSE Answering Brief at 41:24-26. He compares this to a court surveying
caselaw to determine what is the best test to apply to a set of facts. Id. at 41:23-24. The
State Engineer’s argument reflects a fundamental misunderstanding regarding the
adjudication process and suggests that he created criteria for redrawing basin
boundaries in an outcome-based strategy rather than by applying facts to a pre-
determined legal standard.

“The Due Process Clause forbids an agency to use evidence in a way that
forecloses an opportunity to offer a contrary presentation.” Eureka Cnty. v. State, 359
P.3d 1114, 1120 (Nev. 2015). When a legal standard is based on the evidence presented,
rather than disclosed prior to presentation of evidence, the participants are prevented
from offering a meaningful, contrary presentation. Moreover, the standard developed
based on a survey of evidence is prone to bias and improper influence. To state that a
legal standard is based on the evidence presented, and then to apply the evidence to the
legal standard created is circular at best. Any evidence can amount to “substantial
evidence” if the law for applying the evidence is created from the evidence itself.
Unsurprisingly, case law does not reflect any legal standard developed from a “survey

of the evidence.”

2. The State Engineer’s incomplete rulemaking including
the “multi-tiered process” for super-basin administration
violates fundamental principles of due process and
democratic principles of governance.

The State Engineer admits that Order 1309 did not “establish a management
policy governing the LWRFS” and argues that the yet-to-be-determined “manner of
managing the uniquely connected sub-basins within the LWRFS” will be based upon
input of all parties with an interest. NSE Answering Brief at 17-18. SNWA also argues
that priority will be determined according to a yet-to-be-released standard developed

during Phase 2. SNWA Answering Brief at 21:9. In other words, although the State
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Engineer created the LWRFS as a super-basin, no stakeholder has any idea what
management of that basin will look like because the State has made no subsequent
efforts to create any policies, rules, or regulations governing its management—nor has
it released a timeframe for doing so. The “interested parties™ are left with unanswered
questions that the State Engineer failed to address including, according to the parties
who argue no priorities have been set yet in the super basin, who has priority in the
LWREFS? Do priorities change if places of diversion are changed to different sub-basins
within the LWRFS? What are the criteria for changing places of diversion to different
sub-basins?

The State Engineer’s answer to all of this is that he is not bound to follow the
Administrative Procedures Act. NSE Answering Brief at 38. While true that the
exemption from NRS 233B applies in most instances,'* the State Engineer is not exempt
from the due process violations of incomplete or deferred decision-making.

The Nevada Supreme Court has stated that “the status of water rights should be
readily determinable from the public record.” Town of Eureka v. State Engineer, 108
Nev. 163, 169, 826 P.2d 948 (1992). That Court further invalidated a decision of the
State Engineer regarding permit changes where he left for future determination a
management and mitigation plan. Eureka Cnty., 359 P.3d at 1120. The State Engineer
ignores this case entirely, and SNWA argues that it does not apply here. SNWA
Answering Brief at 24-25. Both parties ignore the fact that Order 1309 is a stand-apart
order not governed by any statutory guidelines or elucidated management principles.
There 1s no framework from which Petitioners can work, no timeframe for issuance of
further guidance, and no rules governing priority. Order 1309, in violation of principles
of due process recognized by the Nevada Supreme Court, impermissibly defers
decision-making on critical issues and should be declared void for that reason.

/1
/1

14 Some rulemaking is expressly included within the APA. NRS 533.365(7).
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B. The State Engineer Violated Principles of Due Process by
Refusing to Grant Parties a Full and Fair Opportunity to be
Heard During the Hearing Process.

The State Engineer gives short-shrift to Petitioners’ complaint that the hearing
process employed by the hearing officer did not give them a full and fair opportunity to
be heard, simply stating that Petitioners’ claim the hearing was “too short.” NSE
Answering Brief at 42. But the complaint has nothing to do with the brevity of the
hearing process, but the refusal by the hearing officer to give parties a full and fair
opportunity to be heard."”” Due process requires a “full opportunity to be heard, . . . and
the State Engineer must clearly resolve all the crucial issues presented . . ..” Revertv.
Ray, 95 Nev. 782, 787, 603 P.2d 262 (1979).

Not only were Petitioners unaware of the standard the State Engineer would
employ, but the rules of the hearing also changed throughout the process. Despite being
told that experts would be held and limited to the opinions in written reports, their
opinions changed through the hearing, and the hearing officer refused to hold experts
to the scope of their reports. See Petitioners’ Opening Brief at 40. Moreover, the
participants were given a limited opportunity to present evidence. Id. Finally, the State
Engineer refused to resolve a motion to strike evidence that violated the hearing
officer’s stated rules. Id. All these actions violated principles of due process as stated

in Revert v. Ray.

C. Lincoln and Vidler Had No Notice that the State Engineer Was
Going to Refuse to Follow Ruling 5712—the Only Water

Appropriated in Kane Springs.
The State Engineer avers in his Answering Brief that he does not have to follow
Ruling 5712. NSE Answering Brief at 22. This is the only position the State Engineer
could take since he contradicted nearly every factual finding and conclusion in Ruling

5712 which granted the only appropriation in Kane Springs Valley.

15 Notably, the Petitioners could not have had a full and fair opportunity to be heard
because, as pointed out in the previous section, Petitioners were unaware of upon what
criteria the State Engineer would base his decision. The State Engineer only developed
the legal standard for super-basin boundaries based on the evidence presented.
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“An elementary and fundamental requirement of due process in any proceeding
which is to be accorded finality is notice reasonable calculated, under all the
circumstances, to apprise interested parties of the pendency of the action and afford
them an opportunity to present their objections.” Mullane v. Central Hanover Tr. Co.,
339 U.S. 306, 314 (1950).

Nothing in Order 1303 put Lincoln and Vidler on notice that its appropriated
water rights under Ruling 5712 in Kane Springs Valley were in jeopardy of losing their
priority. Nothing in Order 1303 put Lincoln and Vidler on notice that the State Engineer
would take the position that he did have to follow a previous State Engineer’s Ruling
and determinations in a contested proceeding which adjudicated Lincoln/Vidler’s water
right applications and granted them property rights. Order 1303 said nothing about
Kane Springs, and all previous rulings from the State Engineer (including Ruling 5712)
specifically excluded Kane Springs from the LWRFS. For those reasons, Petitioners’

due process rights were violated and Order 1309 should be vacated.

VII. The State Engineer Violated the Separation of Powers by Usurping
Legislative Functions and Exceeding His Authority.

Petitioners argue that the State Engineer usurped the Legislative power by
exceeding the scope of the comprehensive water statutes. Petitioners’ Opening Brief at
24-25. The State Engineer’s position is that Petitioners do “not point to any statute that
delegates truly legislative power to the State Engineer without suitable standards.” NSE
Answering Brief at 43:16-17. But the State Engineer exceeded his legislative mandate
by ignoring the comprehensive statutory scheme and by the creation of the six criteria
to determine the boundaries of the LWRFS under Order 1309.

The State Engineer ignores the caselaw which provides that a complete
legislative enactment must establish the standards the agency is to employ and must
“guide the agency with respect to the . . . power authorized.” Sheriff v. Lugman, 101
Nev. 149, 153-54, 697 P.2d 107 (1985).
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In this case, the State Engineer has no standards for defining the boundaries of a
super-basin, having created them from “a survey of the evidence.” The Legislature
certainly provided no standards for “conjunctive management” of water rights. NRS
533.024(1)(e). And the Legislature refused to provide guidance to the State Engineer
by failing to adopt Assembly Bill 51 in 2019, demonstrating “through its silence that
Nevada’s water law statutes should remain as they have been . . . .” Pyramid Lake
Paiute Tribe, 112 Nev. at 749.

Therefore, the State Engineer usurped the Legislative power by issuing Order
1309, and the Order should be vacated for that reason.

VIII. The 8,000 afa Cap on Pumping Is Arbitrary.

The State Engineer, NV Energy, the Church, MVWD and SNWA contend the
8,000 afa pumping cap imposed by the State Engineer in the LWRFS by Order 1309
was based upon substantial evidence.!® NV Energy, the Church and MVWD generally
argue the State Engineer relied upon the testimony of experts to support his 8,000 afa
cap and merely repeat statements made by the State Engineer in Order 1309 to support
their arguments. These parties do not point to or cite any evidence of record relied upon
by the State Engineer in Order 1309 to support his 8,000 afa pumping cap.

Furthermore, these statements recited from Order 1309 do not support the State
Engineer’s 8,000 afa pumping cap conclusion and the only numbers close to 8,000 afa
in Order 1309 mischaracterized the expert’s report or were developed outside the record
and after the hearing. The State Engineer noted the acceptable pumping caps of the
experts on page 61 of Order 1309 who recommended pumping at 9,318 afa, 11,400 afa,
10,000 afa or 4,000-6,000 afa. ROA at 62-63. Except for SNWA’s recommendation,
all the experts’ acceptable pumping caps were substantially above 8,000 afa. As set
forth in Lincoln/Vidler’s Opening Brief, the only evidence cited in this section of Order

1309 which mentions 7,000-8,000 afa pumping and stabilization of spring discharge

16 State Engineer Answering Brief at 23-26; NV Energy Answerin% Brief at 8-9; the
Church Answering Brief at 19-24; MVWD Answering Brief at 18-19; and SNWA
Answering Brief at 45-54.
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misstates the expert’s statements in the report. The NV Energy report cited in footnote
326 of Order 1309 (ROA at 63, n. 326) does not conclude that only 7,000-8,000 afa can
continue to be pumped. ROA at 41882. The report uses the 7,000-8,000 afa pumping
amount to determine there is no 1:1 depletion ratio from groundwater pumping to
impacts to the Muddy River. ROA at 41882. That paragraph of the NV Energy report
concludes that groundwater pumping in certain areas of the LWRFS will have less
impacts on the Muddy River than other areas of pumping. ROA at 41882. No party
addressed the State Engineer’s misuse of the 7,000 — 8,000 afa figure cited in NV
Energy’s report in their Answering Briefs.

In Order 1309, the State Engineer also stated on page 55 that pumping from the
carbonate rock aquifer since the completion of the aquifer test has consistently ranged
between 7,000 and 8,000 but does not cite to any evidence supporting that statement.
ROA at 56. The evidence the State Engineer cites in the sentences right before this
unsupported statement provides average pumping figures for the LWRFS which are
12,635 afa in 2013-2014 and 9,318 afa in 2015-2017. ROA at 56. The State Engineer
then indicates that pumping inventories for 2018 which were published after the
completion of the hearing, report a total of 8,300 afa. ROA at 56. The pumping
inventories published after the completion of the hearing appear to be the only evidence
which could possibly correlate to the State Engineer’s arbitrary 8,000 afa cap, but that
evidence was outside the hearing and the record in this case. Thus, there is no evidence
of record, let alone substantial evidence of record, to support the 8,000 afa pumping cap
arbitrarily picked by the State Engineer in Order 1309. Finally, the State Engineer’s
8,000 afa cap is inconsistent with his other finding in Order 1309 that distributed
pumping since the completion of the aquifer test in excess of 8,000 afa has correlated
with a stabilization of spring discharge. ROA at 60. We don’t know if that distributed
pumping is 12,635 afa, 9,318 afa or the evidence outside the record of 8,300 afa. That
is why Order 1309 must be vacated because we have no idea what evidence the State

Engineer purportedly relied upon to support his conclusions.
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The State Engineer cites to evidence in his Answering Brief that is not cited by
the State Engineer in Order 1309 to support the argument the State Engineer’s 8,000
afa pumping cap is supported by substantial evidence. See State Engineer’s Answering
Brief at 24-26. The Nevada Supreme Court has specifically held a district court errs in
relying upon the State Engineer’s post review brief to supply missing findings. Revert
v. Ray, 95 Nev. 782, 787, 603 P.2d 262, 265 (1979) (district court erred in looking to
post-review brief filed by the State Engineer to supply missing findings on adverse
possession issue). For this Court to perform a proper judicial review and not merely
rubber stamp the State Engineer’s determination, it must review the evidence relied
upon by the State Engineer to make sure his findings are supported by substantial
evidence and support the conclusion reached. The State Engineer’s findings must be
provided in sufficient detail to permit judicial review. Id. The State Engineer providing
the citations to evidence in the record in his Answering Brief he may have relied upon
to make his findings is not appropriate because it supplies the evidence the State
Engineer purportedly relied upon after the fact. Because the purported evidence to
support his determination was not provided in the Order, this procedure does not allow
the Court to determine whether the evidence is “that which a reasonable mind might
accept as adequate to support a conclusion.” Bacher v. State Engineer, 122 Nev. 1110,
1121, 146 P.3d 793, 800 (2006). On appeal, a reviewing court must “determine whether
the evidence upon which the engineer based his decision supports the order.” State
Engineer v. Morris, 107 Nev. 699, 701, 819 P.2d 203, 205 (1991) (citing State Engineer
v. Curtis Park, 101 Nev. 30, 32, 692 P.2d 495, 497 (1985)). We don’t know what that
evidence is because the State Engineer did not cite to the evidence he purportedly relied
upon to support his order. For these reasons, Order 1309 should be vacated.

Even if the Court could rely upon the evidence of record citations contained in
the State Engineer’s Answering Brief to support the 8,000 afa cap contained in Order
1309, the record citations provided by the State Engineer in his Answering Brief do not

support his arguments and statements in his Answering Brief:
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a. State Engineer Answering Brief states: “Based on all that, he found that
8,000 afa appropriately balanced two contradictory factors: (1) data showing that
current pumping levels had led to the slowing of groundwater decline and (2) certain
warning signs for future groundwater movement”, citing ROA at 64, 10928, 10930,
34695-34696 and 53070 as the record that supports that analysis. State Engineer
Answering Brief at 24:22-25. ROA at 64 is the State Engineer’s conclusion in Order
1309 that water pumping has declined since completion of the pump test, is approaching
8,000 afa and this coincides with the period of time when spring discharge may be
approaching steady state. There are no citations to any portion of the record in this
paragraph. Pages 10928 and 10930 of the record are from the federal agencies’ 2013
report after the Order 1169 pump test and relate to observed results to Pederson springs
levels from the aquifer test pumping; pages 34695-34696 are from the City of North
Las Vegas expert’s report discussing the conceptual yield of groundwater in Garnet
Valley, recommends additional pumping in Garnet Valley and merely recites certain
conclusions from earlier 1169 reports which do not include Kane Springs as part of the
LWREFS (see ROA at 34651); and page 53070 is testimony from the USFWS expert
regarding climate conditions and water levels in basins not in the LWREFS, i.e., Dry
Lake, Delamar and Tule Desert. None of this evidence cited supports the State
Engineer’s analysis as framed in the State Engineer’s Answering Brief.

b. State Engineer Answering Brief states: “But the LWRFS’s defining
features are the uniquely close connections between its sub-basins—including Kane
Springs Valley—and the shared single source of water.” State Engineer Answering
Brief at 25:9-11, citing ROA at 63 and footnote 4. ROA at 63 contains paragraphs
discussing whether there will be continued spring flow decline and concludes further
data collection is needed to further refine the amount of groundwater that can be
pumped over the long term. Footnote 4 cites ROA 749 (Ruling 6254 denying water
right applications in Coyote Spring Valley and discussing the hydrologic connection

between 5 basins—Coyote Spring Valley, Muddy River Springs Area, Hidden Valley,
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Garnet Valley and California Wash—which does not include Kane Springs); page
10888 (federal agencies’ 2013 test pump report conclusions which do not include Kane
Spring Valley in the study area of the report); page 42174 (SNWA response to
Lincoln/Vidler report discussing the Northern Kane Springs fault and has no discussion
regarding uniquely close connections of the sub-basins); and page 48740 (USFWS
hydrographs of CSVM-4 and KMW-1). Again, the record cited by the State Engineer
does not support his statement in his Answering Brief.

C. State Engineer Answering Brief states: “Substantial evidence supports the
finding that pumping in one location in the LWREFS affects the groundwater supply and
spring flow throughout it,” citing ROA at 64-65, 10888, 48740 and 52899. State
Engineer Answering Brief at 25:11-13. Order 1309 at ROA 64-65 discusses movement
of water rights and that pumping from different locations in the LWREFS is not
homogeneous; page 10888 is the federal agencies’ 2013 Order 1169 test pump report
conclusions which do not include Kane Spring Valley in the study area of the report;
page 48740 is the USFWS’ hydrographs of CSVM-4 and KMW-1; and page 52899 is
Nevada Cogeneration’s post hearing brief citing Kane Springs Ruling 5712 out of
context. A post hearing brief is not evidence.

d. State Engineer Answering Brief states: “Kane Springs was always
hydrologically connected to the rest of the LWRFS.” citing ROA at 53, 52899 and
53170. State Engineer Answering Brief at 25:22-23. Order 1309 at 53 is the State
Engineer’s discussion of the evidence he relies upon to include Kane Springs in the
LWRES. Lincoln/Vidler discussed this evidence at length in their Opening Brief at 29-
33. Page 52899 is Nevada Cogeneration’s post hearing brief citing Kane Springs Ruling
5712 out of context. As indicated above, a post hearing brief is not evidence. Page
53170 is Dr. Waddell’s testimony discussing MX-5 and seasonal Muddy River Springs
Area pumping and Dr. Waddell’s testimony refusing to opine that CSVM-4 and KMW-

1 are “well connected” as the rest of the LWRFS and are only “connected.”
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e. State Engineer Answering Brief states: “There was substantial evidence
that if a larger proportion of the junior water rights already granted in the LWRFS were
pumped, that would significantly interfere with senior decreed rights to the Muddy
River.” citing ROA at 8-9, 10890 and 10928-10930. State Engineer’s Answering Brief
at 26:16-18. ROA at 8-9 in Order 1309 summarizes various parties’ reports discussing
their 2013 opinions from the Order 1169 pump test that pending applications at that
time should not be granted and other reports concluded additional water could be
developed in certain areas of the study area; Page 10890 was the federal agencies’ 2013
Order 1169 test pump report conclusions that no water was available for appropriation
for the pending applications held in abeyance which did not include Kane Spring Valley
in the study area of the report; and pages 10928-10930 of the record are from the federal
agencies’ report in 2013 after the Order 1169 pump test and relate to observed results
to Pederson springs levels from the aquifer test pumping in Coyote Springs Basin from
MX-5. Thus, even if the State Engineer’s Answering Brief could be used to supply
citations to the record that are missing from Order 1309, the citations to the record made
by the State Engineer in his Answering Brief do not support his arguments and
statements.

SNWA'’s Answering Brief also for the most part recites the State Engineer’s
findings in Order 1309 to support its argument the 8,000 afa pumping cap is supported
by substantial evidence. See SNWA’s Answering Brief at 45-52. At footnote 165,
SNWA cites to transcript testimony in which it contends experts debated whether
impacts from the pump test had stabilized. None of this testimony is cited by the State
Engineer in Order 1309 at ROA 58-64 and none of this testimony is cited by the State
Engineer in his Answering Brief to support the 8,000 afa pumping cap. SNWA then
summarily concludes “Thus, substantial evidence supports that 8,000 afa is the upper
limit on the amount of water that can be safely pumped in the LWRFS based on existing
data. SNWA Answering Brief at 46-47. There is no correlation to experts debating
whether impacts from the pump test had stabilized and that 8,000 afa is the upper limit
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on the amount of water that can be safely pumped in the LWRFS based on existing data.
SNWA contends “the State Engineer relied upon decades of pumping data, observed
flows in the Muddy River and extensive scientific study to support his conclusion.”
SNWA Answering Brief at 47:16-18. However, nowhere in that section of its brief does
SNWA state where that evidence is cited by the State Engineer in Order 1309 to support
the 8,000 afa pumping cap or provide any cites to evidence in the record to support that
statement.

Finally, SNWA argues Lincoln/Vidler confuse three separate limitations to
groundwater pumping (unappropriated water, conflicts and public interest citing to NRS
533.370(2)) in making their arguments that the pumping cap is discriminatory and
contrary because it ignores their wells are 22 miles from the Muddy River and the
springs. SNWA Answering Brief at 49:3-17. SNWA thus concludes the 8,000 afa
regional cap is proper and movement of individual water rights will be considered case-
by-case under Order 1309, the two concepts work together and are not in conflict with
each other. SNWA Answering Brief at 49:13-17.

SNWA'’s argument is fatally flawed and highlights the reasons why the State
Engineer’s Order 1309 must be vacated because it is unlawful. NRS 533.370(2)
governs the analysis the State Engineer must make in granting groundwater right
applications. Lincoln/Vidler’s water applications have already been granted. The State
Engineer already made the determinations required by NRS 533.370(2) when he
granted Lincoln/Vidler’s applications in 2007 finding: (1) there was unappropriated
water available notwithstanding the arguments there was no water available in the
regional water supply, (2) there were no conflicts with existing rights even though NPS
argued Kane Springs should be included in Order 1169 and granting the applications
would impact existing rights downgradient, and (3) granting the applications would not
impact the Moapa dace or the Muddy River. ROA at 712-713, 716, 718-719. SNWA’s
argument requires the State Engineer reevaluate the NRS 533.370(2) criteria as to

Lincoln/Vidler’s vested water rights already granted based upon the State Engineer’s
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creation of the super basin. There is no statutory authority allowing the State Engineer
to reallocate and reconsider vested water rights already granted under the provisions of
NRS 533.370(2) which govern the grant of initial water right applications. The Nevada
Supreme Court agreed in Min. Cty. v. Lyon Cty., 136 Nev. 503, 518-519, 473 P.3d 418,
429-430 (2020) (the statutory water scheme in Nevada expressly prohibits reallocating
adjudicated water rights that have not been abandoned, forfeited, or otherwise lost
pursuant to an express statutory provision.)

SNWA’s arguments further highlight why Order 1309 is discriminatory and
unworkable. Lincoln/Vidler have no need to move their water rights or for their rights
to be addressed further under the State Engineer’s determination to review future
applications for the movement of water rights in the LWREFS on a case-by-case basis.
ROA at 64-66. Lincoln/Vidler’s points of diversion in the newly created LWREFS are
some of the most distal from the springs and the Muddy River. There is no evidence
in the record that Lincoln/Vidler’s pumping of their water rights in Kane Springs will
impact the springs or the Muddy River. The evidence of hydrologic connection between
Kane Springs and the rest of the LWREFS south of northern Coyote Spring Valley is
“very attenuated” and based upon faulty data. The State Engineer admitted as much in
Order 1309 when he stated inclusion of Kane Springs in the LWRFS “provides the
opportunity for conducting additional hydrologic studies in sub-basins such as these
[Kane Springs], to determine the degree to which water use would impact water
resources in the LWRFS”. ROA at 55. There has been no pumping from Kane Springs
which has impacted the springs or contributed to declining water levels in the original
super basin or current stabilizing water levels. Thus, arguments the 8,000 afa pumping
cap is appropriate because it is a proper regional limit and movement of individual water
rights will be considered on a case-by-case basis, show Order 1309 is discriminatory
and unworkable for Kane Springs because there is no correlation that pumping from
Kane Springs impacted the springs or Muddy River during the pump test and

Lincoln/Vidler have no need to move their water rights
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For the foregoing reasons, the State Engineer’s Order 1309 must be vacated

IX. Order 1309 Is Based on Non-Existent Liability for an ESA Take That
Has Never Occurred—The ESA Provides No Authority to Uproot
Established Water Law Procedures.

The CBD, NV Energy and SNWA!" accept the State Engineer’s analysis of his
potential liability under the Endangered Species Act (“ESA”). Notably, the State
Engineer’s Answering Brief failed to address the legal arguments questioning his
authority to consider and make an order on the ESA. In Order 1309, the State Engineer
appears to conclude he and groundwater users in the LWRFS would be subject to strict
liability for a “take” resulting from the State Engineer’s permitted water use. However,
Courts have rejected theories of “per se” liability under the ESA for government
officials issuing water permits as the State Engineer appears to impose upon himself in
Order 1309. Aransas Project v. Shaw, 775 F.3d 641, 659 (5th Cir. 2014) (the court’s
rule establishing proximate cause from “authorizing” any activity that “caused” a take
creates liability far beyond the contours of current ESA case law.) Proximate cause and
foreseeability are required to affix liability for ESA violations, and the United States
Supreme Court has rejected the application of strict liability for ESA violations that are
unlimited by causal connection. Babbitt v. Sweet Home Chapter of Communities for a
Great Oregon, 515 U.S. 687, 700 (1995) (ESA statute “should be read to incorporate
ordinary requirements of proximate causation and foreseeability”), cited in Aransas
Project v. Shaw, 775 F.3d 641, 656-57 (5th Cir. 2014).

In Aransas, the Fifth Circuit Court of Appeals overturned the district court’s
erroneous analysis of causation based upon the issuance of water permits. Aransas
Project, 775 F.3d at. The Court stated: “The district court either misunderstood the
relevant liability test or misapplied proximate cause when it held the state defendants
responsible for remote, attenuated, and fortuitous events following their issuance of

water permits.” Id. The Fifth Circuit observed:

7 CBD Answering Brief at 4-14; NV Energy Answering Brief at 9-10; and SNWA
Answering Brief at 27-30.
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The court concluded in the very next paragraph to one of these
citations that “[p]roximate causation exists where a defendant
government agency authorized the activity that caused the
take.” Id. at 786. This is an erroneous view of proximate cause
standards. Taken at face value, the court’s statement eliminates
“proximate” from “proximate cause” whenever a governmental
entity’s licensing activity is involved in a “take.”

Aransas at 658. The Fifth Circuit noted the district court failed to consider direct

relationship and foreseeability in its proximate causation analysis:

The district court’s formulation and its ensuing opinion ignore

both of those concepts, as it nowhere mentions remoteness,

attenuation, or the natural and probable consequences of actions.

Nowhere does the court explain why the remote connection

between water licensing, decisions to draw river water b

hundreds of users, whooping crane habitat, and crane deaths that

occurred during a year of extraordinary drought compels ESA

liability.
Aransas at 658-659. The Fifth Circuit stated the district court either misunderstood the
relevant liability test or misapplied proximate cause when it held the state defendants
responsible for remote, attenuated, and fortuitous events following their issuance of
water permits. Id. at 656.

The Court noted the state’s control over water usage is at a macro, not a micro
level. Surface water is the property of the state, subject to the vested property rights of
landowners. Texas Water Rights Comm’n v. Wright, 464 S.W.2d 642, 647 (Tex.1971).
Aransas at 662. The State had no control over who used their water rights and who did
not and the reasons why permit holders used or did not use their water. Other users,
such as domestic users, did not need permits. The Court observed that even more
unpredictable and uncontrollable were the forces of nature. In that case, the weather,
tides, and temperature conditions dramatically affect salinity within and throughout the
bay. Id. The Court rejected liability based upon modeling and estimation in expert
reports, such as presented in this case, which provided no basis of foreseeability based
upon non-specific, conditional, predictive statements. Id. at 660-661. The Court
observed: “The lack of foreseeability or direct connection between TCEQ permitting

and crane deaths is also highlighted by the number of contingencies affecting the chain
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of causation from licensing to crane deaths. The contingencies are all outside the state’s
control and often outside human control.” Id. at 661-662. The Fifth Circuit Court of
Appeals concluded:

Contingencies concerning permittees’ and others’ water use, the
forces of nature, and the availability of particular foods to
whooping cranes demonstrate that only a fortuitous confluence
of adverse factors caused the unexpected 2008-2009 die-off
found by the district court. 1s 1s the essence of
unforeseeability.

Id. Accordingly, the Court determined finding proximate cause and imposing liability
on the State defendants in the face of multiple, natural, independent, unpredictable, and
interrelated forces affecting the cranes’ estuary environment goes too far under the ESA.
Id. at 663.

As Georgia-Pacific and Republic’s Opening Brief at 30 and Georgia-Pacific and
Republic’s Answering Brief at 4-5 set forth, there are factors other than spring flows
that are more meaningful regarding the survival of the Moapa dace, including the
documented impact of invasive species found in the record in this proceeding. Further,
the CBD’s Answering Brief at 11:22-28 and 12:9-14 appears to acknowledge that
Lincoln/Vidler’s Biological Opinion provides protection from Section 9 “take” liability.
Lincoln/Vidler do not agree to or with the State Engineer’s assumption of liability under
the ESA based solely on the issuance of groundwater permits in the LWRFS.

CBD and SNWA argue the State Engineer is required to consider the Moapa dace
under his public interest responsibilities pursuant to NRS 533.370, and that is exactly
what he did when he issued Ruling 5712 granting Petitioners’ water rights in Kane
Springs. ROA 701-02. That statute governs applications to appropriate water. The
Nevada Supreme Court addressed this issue in Min. Cty. v. Lyon Cty., 136 Nev. 503,
519, 473 P.3d 418, 430 (2020) and specifically rejected the argument made by CBD
and SNWA here. In Min. Cty. v. Lyon Cty., the Supreme Court held Nevada’s
comprehensive water statutes are consistent with the public trust doctrine. Id. at 517,

473 P.3d at 429. First, Nevada’s statutes regulating water use require the State Engineer
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to consider the public interest in allocating water rights. Id. at 513-514, 473 P.3d at
426-427. Next, the statutory scheme ensures that the State is fulfilling its continuous
public trust duties because water usage is constrained to uses that are necessary and the
statutory scheme terminates water rights when water is not used beneficially. Id. at 514,
473 P.3d at 427. Water rights may be abandoned, and the State Engineer is permitted
to declare preferred uses and regulate groundwater in the interest of the public welfare.
Id. at 515. However, the Supreme Court refused to allow a reallocation of water rights
based upon the public trust doctrine as SNWA and CBD urge here. The Court stated
the State’s water statutes recognize the importance of finality in water rights and
therefore do not permit reallocation of adjudicated water rights. Id. at 517,473 P.3d at

429. The Supreme Court concluded:

Nonetheless, this does not necessarily mean that water rights can
be reallocated under the public trust doctrine. Rather, it means
that rights holders must continually use water beneficially or lose
those rights. We therefore hold that the public trust doctrine does
not permit reallocating water rights already adjudicated and
settled under the doctrine of prior appropriation.

Id. at 518-19, 473 P.3d at 430. Finally, the Supreme Court indicated “the public trust
doctrine cannot be used as a tool to uproot an entire water system, particularly where
finality is firmly rooted in our statutes. We cannot read into the statutes any authority
to permit reallocation when the Legislature has already declared that adjudicated water
rights are final, nor can we substitute our own policy judgments for the Legislature’s.”
Id. at 519, 473 P.3d at 430. Thus, the Supreme Court has specifically rejected
reallocation of water rights based upon public trust motives. The State Engineer’s
creation of the super basin which results in the reallocation of water rights in the
LWRES for public trust reasons cannot stand.

NV Energy cites to Cappaert v. United States, 426 U.S. 128 (1976) to support
the State Engineer’s actions in this case. Cappaert is inapposite because it involved
enforcement of a senior reserved water right held by the United States when it

established Devil’s Hole as a national monument which senior reserved right the State
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Engineer refused to recognize. The State Engineer allowed local junior groundwater
right holders to pump their rights which lowered water in an underground pool in the
national monument below a certain level necessary to preserve the pool’s scientific
value and implement the Presidential Proclamation. The Supreme Court upheld the
injunction enjoining junior groundwater pumping that would lower the water level
below a certain level necessary to preserve the fish based on the United States’
reservation of water necessary to the purpose of the national monument reservation. Id.
at 147. This case does not involve a senior reserved water right held by the United
States for the Moapa dace which the State Engineer refused to recognize and therefore,
the Cappaert case is not relevant

There are practical consequences resulting from the State Engineer’s assumption
of liability under the ESA which will impede private mitigation measures for protection
of the Moapa dace. By operating outside his jurisdiction and overlooking any
mitigation agreed to by the USFWS with water right holders, the State Engineer has
effectively halted any monetary and water right mitigation measures any party might be
willing to provide to mitigate impacts to the Moapa dace. No one will agree to
mitigation measures with the USFWS in the future if the State Engineer can ignore the
mitigation measures agreed to by the USFWS or Biological Opinions issued by the
USFWS so the water right holder can pump its ground water rights. The State
Engineer’s actions in this case to assume liability for himself under the ESA and ignore
the monetary and water right mitigation measures parties have made in this case for
protection of the Moapa dace underscores why the State Engineer needs to stay within
the scope of his jurisdiction under the Nevada water law statutes and not inject himself
and permitted water right holders into areas outside his jurisdiction by his orders
purportedly made to manage and administer water rights. Lincoln/Vidler agree with
Georgia Pacific and Republic “the State Engineer has no authority to determine when
and whether a ‘take’ could occur under the ESA, failed to provide due process regarding

this issue and regarding factual findings affecting the dace, and arbitrarily applied those
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findings to all groundwater use and users within the consolidated basin regardless of
location” and regardless of mitigation measures agreed to by the USFWS and a water

right holder. See Georgia Pacific and Republic Opening Brief at 31.

X.  Broad, Swee%in%hStatements Made by Certain Petitioners Should Be
Disregarded by the Court.

Various petitioners make broad sweeping statements in their answering briefs
about the scope of the State Engineer’s powers, pumping impacts in the LWRFS and
the State Engineer’s findings in Order 1309. For example, SNWA contends the State
Engineer has authority over all water in the State. SNWA Answering Brief at 14:7-8.'8
Some Petitioners contend any groundwater pumping in the LWRFS impacts Muddy
River senior rights and/or the Moapa dace. SNWA Answering Brief at 33; CBD
Answering Brief at 3:1-3, 26:12-13. SNWA contends the State Engineer found no
discrete aquifers had been proven to exist in the LWRFS. SNWA Answering Brief at
34. The Church contends “pumping in one basin affects the available water in another
basin.” Church Answering Brief at 26:12-13. As explained in more detail below, the
Court should be very cautious in accepting such broad generalizations which are not
supported by the evidence of record in this case or the law cited in support of such

generalizations.

A.  The State Engineer’s Authority over All Waters Is Limited by
the Legislative Enactment.

SNWA cites to NRS 533.030(1) to support its statement the State Engineer has
authority over all water in the State. However, NRS 533.030(1) provides that subject
to existing rights, all water in the State may be appropriated for beneficial use as

provided in Chapter NRS 533. This statute says nothing about the State Engineer’s

authority over all water in the State and in fact directs the State Engineer to grant

18 See also NSE Answering Brief at 3:7-8.
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appropriations for all water in the State for beneficial use subject to existing rights. The

citation does not support SNWA’s statement. '

B. Eh_e tState Engineer Found Evidence that Discrete Aquifers
xist.

As another example, SNWA states: “While the State Engineer recognized
discrete aquifers may conceptually exist within the LWRFS, he found none had been
proven to exist.” SNWA Answering Brief at 34:3-4, citing to ROA at 54. However, a
review of ROA 54 reveals the State Engineer stated: “The State Engineer finds that
while information such as that provided by Bedroc is convincing and supports a finding
that local, potentially discrete aquifers may exist in parts of the northern Coyote Springs
Valley, his criteria for defining the LWRES calls for the inclusion of the entirety of the
basin in the LWRFS.” ROA at 54. Nowhere in that sentence did the State Engineer
state discrete aquifers may conceptually exist within the LWRFS but he finds none have
been proven to exist as SNWA contends. The State Engineer found just the opposite,
that is, that Bedroc’s evidence was convincing and supported a finding that local,

potentially discrete aquifers may exist in northern Coyote Springs Valley. ROA at 54.

C. Nothing In the Answeringl Briefs Support Contentions that the
State Engineer Previously Amended Basin Boundaries or
Jointly Managed Discrete Basins.

Statements made by NV Energy in its Answering Brief to support its argument
the State Engineer has changed basin boundaries or managed basins together are not
supported by NV Energy’s citations in its Answering Brief. For instance, NV Energy
argues the State Engineer has previously changed basin boundaries. See page 7 of NV
Energy’s Answering Brief and footnotes 27, 28 and 29. Ruling 995 referenced
in footnote 27 to support the statement the State Engineer has amended basin boundaries
numerous times and has broken out numerous subareas as the need for separate
regulation has arisen does not mention basin boundaries, regulation of basin boundaries

and that subareas are broken out as the need for separate regulation has arisen. Ruling

19 For further discussion of the State Engineer’s statutory authority, see supra § I1.
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995 involved applications to appropriate water in an over appropriated area that the
State Engineer denied because the applications would adversely impact existing rights
in the nearby area. The Ruling mentions the Oreana subarea but did not discuss
anything about a subarea being created for separate regulation or that the State Engineer
was amending basin boundaries. The citation does not support NV Energy’s statement.

NV Energy stated on page 7 of its Answering Brief the State Engineer has
managed several basins together based on hydrologic connection citing the entire
Reconnaissance Series Report 27 in footnote 28 as support for that
statement. Reconnaissance Series Report 27 involves the Meadow Valley Area, refers
to it as a drainage area, and takes notice that water flowing through a basin from above
that is utilized, would not be available for appropriation in a basin below.
Reconnaissance Series Report 27 does not manage basins together based on hydrologic
connection, does not reprioritize rights, and in fact confirms that basins are managed
separately in Nevada.

On page 7 of its Answering Brief, NV Energy refers to the entire report entitled
“Water for Nevada, Nevada Division of Water Resources Water Planning Report 3,
1971” in footnote 29, claiming “The State Engineer is not bound to use the same basin
boundaries that in existed in 1971 ...,” Lincoln/Vidler did not find any statement or

reference to that idea anywhere in this report.

D. The State Enlgineer Made No Finding that Any Pumping within
the LWRFS Impacts Muddy River or the Moapa dace.

As the final example, SNWA and CBD broadly state that any pumping in the
LWRFS impacts Muddy River senior water right holders and/or the Moapa dace.
However, that is not what the evidence from the Order 1169 pump test showed. As the
State Engineer recites in Order 1309: “For instance, the Order 1169 aquifer test
demonstrated that pumping 5,290 afa from the carbonate rock aquifer wells in Coyote
Spring Valley, caused a sharp decline in discharge at the springs but distributed

pumping since the completion of the aquifer test in excess of 8,000 afa has correlated
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with a stabilization of spring discharge.” (Emphasis added) ROA at 60, see also ROA
at 7, 10 (“that the impacts of aquifer tests pumping in Coyote Spring Valley was
widespread throughout the Order 1169 test area and that the additional pumping in
Coyote Spring Valley was a significant contributor to the decline in the springs that
serve as the headwaters of the Muddy River and habitat for the Moapa dace;” (emphasis
added)). Similar findings were made by the State Engineer with regard to alluvial and
carbonate pumping from the Muddy River Springs Area affecting Muddy River flows.
ROA at 65. The State Engineer concluded “pumping from locations within the LWRFS
that are distal from the Warm Springs area can have a lesser impact on spring flow than
pumping from locations more proximal to the springs.” ROA at 60. The State Engineer
recognized that drawdown from Garnet Valley may not yet have propagated to the
Muddy River Springs Area. ROA at 63. The State Engineer found “there remains some
uncertainty as to the extent that distance and location relative to other capturable sources
of discharge either delay, attenuate, or reduce capture from the springs.” ROA at 60.
Thus, there has been no finding made by the State Engineer that pumping from any
location within the LWRFS impacts the springs or the Moapa dace and it is certainly
not true that pumping from Kane Springs impacts the springs or Moapa dace. Similarly,
there is no evidence of record that “pumping in one basin affects available water in
another basin” as the Church broadly proclaims.

The Court should disregard such broad, sweeping statements not supported by
the record or by law in making its determinations in this case.

XI. Conclusion

The State Engineer’s actions in Order 1309 are a significant departure from and
refusal to follow legislative mandates and the comprehensive statutory scheme—the
actions of the State Engineer exceed his statutory authority and should be vacated. In
violation of Nevada Supreme Court precedent, Order 1309 impermissibly reprioritized

water rights within the seven, previously-independent basins.
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Order 1309 also violated Lincoln’s and Vidler’s due process rights by creating
legal standards only after the hearing and based on “a survey of the evidence” rather
than any law or legislative approval. The State Engineer violated due process standards
by changing the hearing rules midstream and by failing to give Petitioners a full and
fair opportunity to be heard. And the hearing notice was constitutionally inaccurate
because it failed to give Petitioners notice that their senior property rights were in
jeopardy.

The State Engineer’s decision to include Kane Springs in the LWRES is not based
on ‘“substantial evidence” required by law, and his 8,000 afa cap on pumping is
arbitrary. The State Engineer’s factual conclusions were contradictory and relied on
faulty information. No pumping in Kane Springs caused any impact on the springs or
Moapa dace. And no evidence demonstrated any impact to senior water rights or the
Moapa dace implicating the Endangered Species Act.

For those reasons and as shown in Lincoln/Vidler’s Opening Brief, this Court
should vacate Order 1309. Order 1309’s findings as to Kane Springs must be vacated.
Kane Springs should continue to be administered in accordance with the basin specific
statutory scheme set out by the Legislature.

DATED this 11" day of January, 2022.

LINCOLN COUNTY DISTRICT ATTORNEY
181 North Main Street, Suite 205

P.O. Box 60

Pioche, Nevada 89043

Telephone: (775) 962-8073

/s/ Dylan V. Frehner
Email: dfrehner@lincolncountynv.gov
GREAT BASIN LAW
1783 Trek Trail
Reno, Nevada 89521
Telephone: (775) 770-0386

/s/ Wayne O. Klom

Email: wavfle@ oreatbasinlawyer.com

Attorneys for Lincoln County Water District
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ALLISON MacKENZIE, LTD.
402 North Division Street
Carson City, Nevada 89703
Telephone: (775) 687-0202

/s/ Karen A. Peterson

Email: kpeierson@allisonmackenzie.com

Attorneys for Vidler Water Company, Inc.
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CERTIFICATE OF COMPLIANCE
We hereby certify that we have read the foregoing Reply Brief and to the best of

our knowledge, information and belief, it is not frivolous or interposed for any improper
purpose. We further certify that this brief complies with all applicable Nevada Rules
of Appellate Procedure, in particular NRAP 28(e), which requires every assertion in the
brief regarding matters in the record to be supported by appropriate references to the
record on appeal. We further certify that this brief is proportionately spaced, has a
typeface of 14 points or more, and contains 17, 449 words. The Court determined the
parties do not have to comply with the type-volume limitations stated in NRAP 32(a)(7).
We understand that we may be subject to sanctions in the event that the accompanying
brief is not in conformity with the requirements of Nevada Rules of Appellate
Procedure.

DATED this 11" day of January, 2022.

LINCOLN COUNTY DISTRICT ATTORNEY
181 North Main Street, Suite 205

P.O. Box 60

Pioche, Nevada 89043

Telephone: (775) 962-8073

/s/ Dylan V. Frehner

Nevada State Bar No. 9020
Email: dfrehner@lincolncountynv.gov

~and ~

GREAT BASIN LAW
1783 Trek Trail

Reno, Nevada 89521
Telephone: (775) 770-0386

/s/ Wayne O. Klom
Nevada State Bar No. 1()_189
Email: wayne@greatbasinlawyer.com

Attorneys for Petitioner, LINCOLN COUNTY
WATER DISTRICT

1
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ALLISON MacKENZIE, LTD.
402 North Division Street
Carson City, NV 89703
Telephone: (775) 687-0202

/s/ Karen A. Peterson

Nevada State Bar No.'36’6 ' )
Email: kpeterson@allisonmackenzie.com

Attorneys for Petitioner VIDLER WATER
COMPANY, INC.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of ALLISON
MacKENZIE, LTD., Attorneys at Law, and that on this date, I caused a true and correct

copy of the foregoing document to be served on all parties to this action by electronic
service to the participates in this case who are registered with the Eighth Judicial District
Court’s Odyssey eFileNV File & Service system to this matter.

I hereby certify that I caused a true and correct copy of the foregoing document

to be served via FedEx as follow:

Clark County District Court
Attn: Hon. Bita Yeager — District. Ct. Dept. 1
Court Administration — 2" Floor
200 Lewis Avenue
Las Vegas, NV 89101

DATED this 11" day of January, 2022.

/s/ Nancg_i Fontenot

4868-0268-1609, v. 1
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DYLAN V. FREHNER, ESQ.

Nevada State Bar No. 9020

LINCOLN COUNTY DISTRICT ATTORNEY
181 North Main Street, Suite 205

P.O. Box 60

Pioche, Nevada 89043

Telephone: (775) 962-8073

Email: dfrehner@lincolncountynv.gov

WAYNE O. KLOMP, ESQ.

Nevada State Bar No. 10109

GREAT BASIN LAW

1783 Trek Trail

Reno, Nevada 89521

Telephone: (775) 770-0386

Email: wayne(@greatbasinlawyer.com

KAREN A. PETERSON, ESQ.

Nevada State Bar No. 366

ALLISON MacKENZIE, LTD.

402 North Division Street

Carson City, Nevada 89703

Telephone: (775) 687-0202 _
Email: kpeterson(@allisonmackenzie.com

Attorneys for Petitioners, LINCOLN COUNTY
WATER DISTRICT and VIDLER WATER
COMPANY, INC.
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Petitioners, LINCOLN COUNTY WATER DISTRICT (“LINCOLN”) and
VIDLER WATER COMPANY, INC. (“VIDLER”), by and through their counsel,
DYLAN V. FREHNER, LINCOLN COUNTY DISTRICT ATTORNEY, WAYNE O.
KLOMP of GREAT BASIN LAW, and KAREN A. PETERSON of ALLISON
MacKENZIE, LTD., submit their Master Record on Appeal cited in their Opening,
Answering and Reply Briefs in support of their Petition for Judicial Review.

The attached documents constitute excerpts from the Record on Appeal cited in
LINCOLN/VIDLER’s Opening, Answering and Reply Briefs in support of their

Petition for Judicial Review.

DESCRIPTION SE ROA NO.
Volume 1 2 — 4945
Volume 2 8058 — 36591
Volume 3 36689 — 54520

AFFIRMATION

The undersigned does hereby affirm that the foregoing DOES NOT contain the

social security number of any person.

DATED this 11" day of January, 2022.

LINCOLN COUNTY DISTRICT ATTORNEY
181 North Main Street, Suite 205

P.O. Box 60

Pioche, Nevada 89043

Telephone: (775) 962-8073

/s/ Dvylan V. Frehner

Email: dfrehner@lincolncountynv. gov
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GREAT BASIN LAW
1783 Trek Trail

Reno, Nevada 89521
Telephone: (775) 770-0386

/s/ Wayne O. Klom

Email: wavﬁe@greatbasinlawyer.com

Attorneys for Lincoln County Water District

ALLISON MacKENZIE, LTD.
402 North Division Street
Carson City, Nevada 89703
Telephone: (775) 687-0202

/s/ Karen A. Peterson

Email: kpeferson@allisonmackenzie.com

Attorneys for Vidler Water Company, Inc.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of ALLISON
MacKENZIE, LTD., Attorneys at Law, and that on this date, I caused a true and correct

copy of the foregoing document to be served on all parties to this action by electronic
service to the participates in this case who are registered with the Eighth Judicial District
Court’s Odyssey eFileNV File & Service system to this matter.

I hereby certify that I caused a true and correct copy of the foregoing document

to be served via FedEx as follow:

Clark County District Court
Attn: Hon. Bita Yeager — District. Ct. Dept. 1
Court Administration — 2" Floor

200 Lewis Avenue
Las Vegas, NV 89101

DATED this 11" day of January, 2022.

/s/ Nancy Fontenot
NANCY FONTENOT

4871-7479-1433, v. 1
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IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

#1309
ORDER

DELINEATING THE LOWER WHITE RIVER FLOW SYSTEM HYDROGRAPHIC
BASIN WITH THE KANE SPRINGS VALLEY BASIN (206), COYOTE SPRING
VALLEY BASIN (210), A PORTION OF BLACK MOUNTAINS AREA BASIN (215),
GARNET VALLREY BASIN (216), HIDDEN VALLEY BASIN (217), CALIFORNIA
WASH BASIN (218), AND MUDDY RIVER SPRINGS AREA (AKA UPPER MOAPA
VALLEY) BASIN (219) ESTABLISHED AS SUB-BASINS, ESTABLISHING A
MAXIMUM ALLOWABLE PUMPING IN THE LOWER WHITE RIVER FLOW
SYSTEM WITHIN CLARK AND LINCOLN COUNTIES, NEVADA,

AND RESCINDING INTERIM ORDER 1303
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) 8 BACKGROUND OF THE ADMINISTRATION OF THE LOWER WHITE
RIVER FLOW SYSTEM BASINS

WHEREAS, the Siate Engineer has actively managed and regulaled the Coyole Spring
Valley Hydrographic Basin (Coyote Spring Valley), Basin 210, since August 21, 1985; the Black
Mouatains Area Hydrographic Basin (Black Mountains Area), Basin 215, since November 22,
1589; the Gamnet Valley Hydrographic Basin (Garnet Valley), Besin 216, since April 24, 1990; the
Hidden Valley Hydrographic Basin (Hidden Valley), Basin 217, since April 24, 1990; the
California Wash Hydrographic Besin (California Wash), Basin 218, since April 24, 1990; and the
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Order #1309
Page 2

Muddy River Springs Area Hydrographic Basin (Muddy River Springs Aren), Basin 219, since
July ¥4, 1971}

WHEREAS, in 1984, the United States Department of Interior, Geological Survey
(USGS), Water Services Division, proposed a ten-year investigation into carbonate-rock aquifers
that underlay approximately 50,000 square miles of eastemn and southem Nevada. In 1985, a
progmm for the study and testing of the casbonate-rock equifer system of eastern and southern
Nevada was authorized by the Nevada Legislature. In 1989, a report was published by the USGS
summarizing the first phase of the study.? Included jn the summary was a determination that:

Large-scale development (sustained withdrawals) of water from the carbonate-rock
aguifers would result in weter-jevel declines and cause the depletion of lasge
quentities of stored water, Ulimately, thesz declines would cause seductions in the
flow of warm-water springs that discharge from the regional aquifers, Storage in
other nearby aquifers also might be depleted, and water levels in those other
aquifers could decline. In contrast, isolated smaller ground-waler developments, or
developments that withdraw ground waler for only o shont time, may result in
water-Jevel declines and springflow reductions of manageable or acceptable
magnitude.

Confidence in predictions of the effecls of development, however, is low; and it
will remain low untll observations of the initial hydrologic results of development
are annlyzed. A stralegy of stoging developments gradually and sdequately
monitosing the resulting hydrologic conditions would provide information that
eventually could be used 10 improve confidence in the predictions.!

| See NSE Ex. 9, Order 905, Hearing on Interim Order 1303, officinl records of the Division of
Water Resources. See NSE Ex. 8, Order 1018, Hearing on Interim Order 1303, official records of
the Division of Water Resources, See NSE Ex, 5, Order 1025, Hearing on Interim Order 1303,
official records of the Division of Water Resources. See NSE Ex. 6, Order 1024, Hearing on
Interim Order 1303, official records of the Division of Water Resources, See NSE Ex. 4, Order
1026, Hearing on Interim Order 1303, official records of the Division of Water Resources. See
NSE Ex, 7, Order 1023, Hearing on Inlerim Order 1303, official records of the Division of Wnter
Resources; NSE Ex. 11, Order 392, Hearing on Interim Order 1303, official records of the Division
of Water Resources,

? Memorandum dated Augost 3, 1984, from Terry Katzer, Nevada Office Chief, Water Resources
Division, United Siates Department of Interior Geologic Survey, Carson City, Nevada (o Members
of the Carbonale Temane Study.

3 Michael D. Dettinger, Distribution of Carbonate-Rock Aguifers in Southern Nevada and the
Potential for their Development, Summary of Findings, 1985-1988, Summary Report No. 1, U.S.
Geological Survey, Department of Interior and Desert Research Institute, University of Nevada
System, 1989, p. Forward. See also NSE Ex. 3, Order 1169, Hearing on Interim Order 1303,
officiat reconds of the Division of Water Resources.

id.,p.2.
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WHEREAS, beginning in 1989 and through the carly 2000s, numerous groundwater
applications were filed in Coyote Spring Vallcy, Black Mountains Ares, Gamet Velley, Hidden
Valley, Celifornia Wesh, and Muddy River Springs Aren Hydrographic Basins seeking 1o
epprapriate more than 300,000 acre-feet annvally (afz) of groundwater from the carbonate-rock
aquifer underlying these basins.® The State Engineer held a hearing on July 12-20, 23-24, and
August 31, 2001, for pending Applications 54055-54059, filed by Las Vegas Vaolley Water District
{(LYVWD) to approprivte 27,510 afa of water in Coyote Spring Vailey.® The State Engineer
conducted e heering on Coyoie Springs Invesiments LLC (CSI) Applications 63272—63276 on
Angust 20-24, 27-28, 2001.7

WHEREAS, following the conclusions of these hearings, the State Engineer issued Order
1162 on March 8, 2002, requiring all pending applications in Coyote Spring Valley, Black
Mounlains Area, Gamet Valley, Hidden Valley, Muddy River Springs Area, and Lower Monpa
Valley Hydrographic Basin (Basin 220), be held in abeyance pending on cquifer test of the
carbonate-rock aquifer syslem to better determine whether the pending applications and future
appropriations could be developed from the corbonate-rock aquifer.$

WHEREAS, in Order 1169, the State Engineer found that he did not believe that it was
prudent to issue additiona] water sights to be pumped from the carbonale-rock aquifer until o
significant portion of the then existing water rights were pumped for a substential period of time
to determine whether the pumping of those waler rights would have a detrimental impact on
existing wales rights or the environment.

WHEREAS, Order 1169 required that a1 Jeast 50%, or 8,050 afs, of the water rights then
currently permiited in Cayote Spring Valley be pumped for at [east two consecutive years.!® On
April 18, 2002, the State Engineer added the California Wash 1o the Order 1169 aquifer test
basias. "

5 See NSE Exs. 14-20, Ruling 6254-Ruling 6260, Hearing on Interim Order 1303, official records
of the Division of Water Resources.

§ See NSE Ex. 14,

.

8 See NSE Ex. 3.

Id.

10 1g,

' See State Engineer's Ruling 5115, deted April 18, 2002, official records of the Division of Water
Resources,
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WHEREAS, subsequent to the issvance of Order 1169, the Uniled States Fish and Wildlife
Service (USFWS) expressed concem that current groundwater pumping coupled with additional
groundwater withdrawals in Coyote Spring Valley and California Wash may cause reduction of
spring flow 1o the Warm Springs area, tributary thermal springs in the upper Muddy River, which
serves as critical habitat to the Moapa dace (Moapa carclacea), an endemic fish species federally
listed as endangered in 1967.!* Due to these concerns, on April 20, 2006, the Southern Nevada
Water Avthorily (SNWA), USFWS, CSI, the Moapa Band of Paiute Indians (MBOP) and the
Moapa Valley Water District (MVWD) entered into a Memorandum of Agreement (MOA).?

WHEREAS, the MOA staled that all the parties shared “a common interest in the
conservation and recovery of the Moapa dace and its habitat.” The MOA esteblished certain
protections fo the Moapa dace, including prolocols relating to pumping from the regiona)
carbonate-rock aguifer that may adversely impact spring flow to the dace habitat in the Warm
Springs area. Specifically, the MOA identified conservation measures, which included proteclions
for minimum instream flows in the Warm Springs aren with trigger levels set at 3.2 cubic feet per
seeond (cfs) at the Worm Springs West goge requiring initinl action by the MOA perties, and the
most siringent action required ot a flow rate of 2.7 cfs.™

WHEREAS, thc MBOP mised concers that pumping 8,050 afa from the Coyole Spring
Valley as part of the aquifer test would adversely impact the waler resources at the Warm Springs
areq, and consequently the Moapa dace, and that the impacts would persist such that profective
measures established in the MOA would be inadequate to protect the dace.'® As a result, the Order
1169 study participants, which included the LVVWD, SNWA, C51, Nevada Power Company, '¢
MVWD, Dry Lake Water Company, LLC, Republic Environmental Technologies, Inc, (Republic),

Y2 USFWS, Fish and Aquatic Conservation - Moapa dace, https://hit.ly/moapadace (Inst accessed
June 3, 2020). See also SNWA Ex. B, p. 1-1.
13 See NSE Ex. 236, 2006 Memorandum of Agreement betwveen the Southern Nevada Water
Authority, Unlted States Fish and Wildlife Service, Cayote Springs Investrment LLC, Moapa Band
of Paiute Indians and Moapa Valley Water District, Hearing on Interim Order 1303, official
ﬁcon:ls of the Division of Waler Resources.

id,
15 See May 26, 2010, letter from Darren Dabodsa, Chairperson, Moapa Band of Paiutes, to Jason
King, Nevada State Engineer, official records of the Division of Water Resources,
' Nevads Power Company, following the merger with Siera Pacific Power Company and Sierra
Pacific Resources subsequently began doing business as NV Energy. See, e.g., NV Energy,
Company History, itps:/biLly/NVEhistory (last accessed April 20, 2020),

SEROA S

JA_20504



Order #1309
Page 5

Chemical Lime Compeny, Nevada Cogeneration Associates, and the MBOP, or their successors,
agreed that even if the minimom B,050 afa was not pumped, sufficient informaton would be
obtained to inform fulure decisions relating to the study basins,!?

WHEREAS, on November 15, 2010, the Order F169 aquifer test began, whereby the study
participants began reporting to the Nevada Division of Water Resaurces (Division) on a quarterly
basis the amounts of water pumped from wells in the carbonate-rock and alluvial aguifers during
the pendency of the aquifer test.

WHEREAS, on December 21, 2012, the State Engineer issued Order 1169A declaring the
completion of the Order 1169 aguifer test 10 be December 31, 2012, after a period of 25% months.
The State Engineer provided the study participants the opportunity to file reports with the Division
until June 28, 2013, to present information gained from the aquifer test in order 10 estimate water
to support applications in the Order 1169 study basins,'®

WHEREAS, during the Order 1169 aquifer test, an average of 5,290 ncre-fet per year
(afy) was pumped from carbonale-rock zquifer wells in Coyote Spring Valley, and a cumulative
reported {otal of 14,535 afy of water was pumped throughout the Order 1169 study basins, OF this
total, approximately 3,840 afy was pumped from the Muddy River Springs Aren alluvial aquifer
with the balance pumped from the carbonate-rock aquifer.'?

WHEREAS, during the aquifer test, pumpage was mensured and reported from 30 other
wells in the Coyote Spring Valley, Muddy River Springs Area, Garnet Vulley, California Wash,
Black Mountzins Ares, and Lower Meadow Valley Wash Hydrographic Basin (Lower Meadow
Valley Wash). Stream diversions from the Muddy River were reported, and measurements of the
netural discharge of the Muddy River and from the Warm Springs aren springs were collected
daily. Water-level dala were collecied from a total of 79 monitoring and pumping wells within the
Order 1169 study basins. Ail of the datn collected during the aquifer test were made available to
each of the study pasticipants and the public.2?

'7 See July 1, 2010, leiter from Jason King, Nevade State Engineer, (o Order 1169 Study
Participants, official records of the Division of Water Resources.

15 See NSE Ex. 2, Order 11694, Hearing on Interim Order £303, official records of the Division
of Water Resources,

12 See, e.g., NSE Ex. ), Appendix B.

0 See Division, Water Use and Availability - Order 1169, hitps:/fbit.y/Order1 169
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WHEREAS, during the Order 1169 aquifer test, the resulting water-level decline
encompassed 1,100 square miles and exiended from southern Kane Springs Valley, northern
Coyote Spring Valley through the Muddy River Springs Area, Hidden Valley, Gamet Valley,
California Wesh, end 1he northwestern portion of the Black Mountains Area.?! The water-leve)
decline was estimated to be 1 10 1.6 feet throughout this area with minor drawdowns of 0.5 foot or
less in the norther portion of Coyole Spring Valley north of the Kane Springs Wash fault zone 2

WHEREAS, resulls of the Iwo-year squifer test demonsireted that pumping 5,290 efa from
the carbonate-rock aquifer in Coyote Spring Valley, in addition to the other carbonate-rock aquifer
pumping in Garnet Valley, Muddy River Springs Area, Celifonia Wash and the nosthwest portion
of the Black Mountains Aren, caused sharp declines in groundwater levels and flows in the
Pederson and Pederson East springs, two springs considered to be sentine] springs for the overall
condition of the Muddy River due to being higher in nltiude than other Moddy River source
springs, and therefore are proportionally more affected by a deeline in groundwater level in the
carbonate-rock aquifer.™ The Pederson spring flow decreased from 0.22 cfs to 0.08 cfs and the
Pederson Enst spring flow decreased from 0.12 cfs to 0.08 cfs. Addilional headwater springs af
lower altitude, the Baldwin and Jones springs, declined approximately 4% in spring flow during
the test* AN of the heodwater springs contribute 1o the decreed and fully-appropriated Muddy
River and are the predominant source of waler that supplies the habilat of the endangered Moapa

dace,

WHEREAS, Order 1169A provided the study participants an opportunity to submit reparts
nddressing three specific questions presented by the State Engineer: (1) what information was
obtained from the study/pumping test; (2) what were the impacts of pumping under the pumping
test; and, (3) what is the availability of additional water resources to suppart the pending
applications. SNWA, USFWS, National Park Secvice (NPS) and Burean of Land Management

' USFWS Ex. 5, Report in Response to Order 1303, Hearing on Interim Order 1303, official
records of the Division of Water Resources, pp. 21, 67. See, e.g., NSE Ex. 14, See alse NSE Ex.
256, Federal Bureaus Order 1169A Report, Hearing on Interim Order 1303, official records of the
Division of Water Resoucces. There was no groundwater pumping in Hidden Valley, but effects
were still observed in the Hidden Valley monitor well,

22 See, e.g., NSE Ex. 14, Sze also NSE Ex, 256.

B See NSE Ex. No, 236,

2 NSE Ex. 256, pp. 43-46, 50-51. See also, USGS, Water Data far Nevada, hitps://bit.ly/avwater.
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(BLM), MBOP, MVWD, CSI, Grezt Busin Waler Network (GBWN) and Center for Biological
Diversity (CBD) submitted either reports or lelters.

WHEREAS, in iis report, SNWA addressed water levels throughout the Order 1169
besins. SNWA acknowledged that hydrologic connectivity supported the potentia) need for
redistribution of existing pumping, and indirectly acknowledged the limitation on availability of
water 1o satisfy the pending applications.”® SNWA further scknowledged declines to spring flow
in the Pederson and Pederson East springs as a result of the aquifer test, but charactetized the
decline in spring flow at the Warm Springs West location as minimal. SNWA further correlated
the declining trends as associated with climale but opined that Muddy River flow did not decline
as & resull of the aquifer test and carbonate-rock aquifer pumping; rather, impact to Muddy River
flows were due to alluvial aguifer pumping. %

WHEREAS, CSI, through a lelter, agreed with SNWA's report and asserted thet additional
water resources could be developed within the Coyole Spring Valley north of the Kane Springs
Fauit, which supporied granting new approprintions of water.™’

WHEREAS, the United States Depaniment of Interior Bureaus (USFWS, NPS and BLM)
concluded that the aquifer test provided sufficient deta to determine the effects of the aguifer
drawdown as well os idenlify dmwdown throughout the region and was sufficient to project future
pumping effects on spring flow. Based upon their analysis, the Departiment of Inierior Bureaus
concluded that water-level declines due 1o the aquifer test encompassed 1,100 square miles
throughout the Order 1169 study basins. Additionally, the Deparimem of Interior Bureaus'
enalysis found o direct correlation between the aquifer test pumping and flow declines at Pederson,
Plummer and Apcar units and Baldwin Spring, all springs critical to the Moapa dace habitat, and
asserted that pumping ot the Order 1169 rate at well MX-5 in Coyote Spring Valley could result
in both of the high-altitude Pederson and Pederson East springs going dry in 3 years or less.?®

® See NSE Ex. 245, Southern Nevada Water Authority Order 1169 Report, Hearing on Interim
Order 1303, official records of the Division of Water Resources, pp. 23-25.

% 1d.

¥ NSE Ex. 247, Coyote Springs Investments, LLC Order 1169 Report, Hearing on Interim Order
1303, official records of the Division of Water Resources,

2 See, e.g., NSE Ex. 14, pp.15-18. See also NSE Ex. 256.
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WHEREAS, the Department of Interior Bureaus further found that the groundwaler
withdrawals that eccurred in Coyote Spring Valley during the Order | 169 aquifer tesi represented
approximately one-third of the then existing water sights within Coyote Spiring Valley, concluding
that even one-third of the existing waler rights could not be developed without adversely impacting
spring flow to the headwaters of the Muddy River and habitat for the Moapa dace.® Uliimately,
the Department of Inlerior Bureans concluded that there was insufficient watsr available for the
pending applications, and that the aren that was subject to the Order 1169 aquifer test behaved as
one connected aquifer and pumping in one basin would have similar effects on the whole aguifer.¥®

WHEREAS, MBOP's report disagreed with the magnitude of drawdown resulting from
the Order 1169 aquifer test, but uliimately concluded casbonnte-rock aquifer pumping in Coyote
Spring Valley and the Muddy River Springs Area would have a one-to-one impact on Muddy River
flows.>! MBOP opined to the existence of a souther flow field, which included California Wash,
Hidden Valley, Gamet Valley, and the northwest portion of the Black Mountains Area, that could
be developed without depleting spring flows. MBOP also argued that changes in the groundwater
levels were directly tied to water level declines in Leke Mend ?2

WHEREAS, MVWD's report was limited to water levels and flows within the Muddy
River Springs Area. In its reporl, MVWD acknowledged the groundwater level declines resulting
from the aquifer test, including decreased spring flow at the Pederson springs, Warm Springs West
gage and Baldwin Spring, bul not al Jones Spring or Muddy Spring.®® Ultimately, MVWD
concluded that edditional water was availoble in the Lower Moapa Valley, as that aquifer did not
appear hydrologically connected to the regional carbonate-rock aquifer.

WHEREAS, GBWN presented a report that recognized the decline in the groundwater
levels in Coyote Spring Valley and discharge to the Muddy River Springs Area resulting from the

M.
¥ 1d,
W See NSE Ex. 252, Moapa Band of Paiute Indians Order 1169 Report, Hearing on Interim Order
},303. official records of the Division of Water Resources, p. 25.

‘M,
%% NSE Ex. 250, Moapa Valley Water District Basin 220 Well Site Analysts, Hearing on Interim
Order 1303, official records of the Division of Waler Resources; NSE Ex. 251, Moapa Vallay
Water District Evaluation of MX-5 Pumping Test on Springs and Wells in the Muddy Springs Area,
dated June 24, 2013, Hearing on Interim Order 1303, official records of the Division of Water
Resources.
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aquifer test.* However, GBWN believed that the aquifer test failed to provide sufficient data to
determine water availebility throughout the other study basins. GBWN did assert thal pumping of
existing rights within all of the study basins would unacceptably decreass spring discharge,

WHEREAS, CBD, relying on GBWN's technical report, opined that pumping existing
water rights within the Order 1169 study basins would result in unaccepinble decline in spring
flow, ultimately threatening the Moapa dice and the habitat necessary for the species survival.?

WHEREAS, based upon the findings of the Order 1169 aquifer test, in denying the
peading applications the State Enpineer found: (1) that the information obtained from the Order
1169 aguifer test was sufficient to document the effects of pumping from the carbonmte-rock
aquifer on groundwater levels and spring flow and that the information could mssist in forming
opinions regarding future impacis of groundwater pumping and availability of groundwater in the
study basins; (2) that the impacts of aquifer test pumping in Coyote Spring Valley was widespread
throughaut the Order 1169 aquifer 1est study basing and that the additianal pumping in Coyole
Spring Valley was a significont contributor to the decline in the springs thet serve as the headwalers
of the Muddy River and habital for the Moapa dace; and, (3) that additional pumping from the then
pending applications would result in significanl regional water-level decline, and decreases in
spring and Muddy River flows.>

WHEREAS, the basins that were included in the Order 1169 aguifer test were
acknowledged lo have a vnique hydrologic connection and share the same supply of water.3 The
State Engineer further went on to find that the total annunl supply to the basins could not be more
than 50,000 acre-feet, that the perenninl yield is much less than that because the Muddy River and
the springs in the Warm Springs area ulilize the same supply, and that the quantity and location of

¥ NSE Ex. 246, Great Basin Water Neiwork Order 1169 Report, Hearing on Interim Order 1303,
%l‘ﬁclnl records of the Division of Waler Resources,

L Id.

% NSE Ex. 248, Center for Biological Diversity Order 1169 Report, Heering on Inlerim Order
1303, official records of the Division of Water Resources.

37 NSE Exs. 14-21. The siudy basins include Coyote Spring Valley, Ganet Valley, Hidden Valley,
Muddy River Springs Area, California Wash, and that portion of the Black Mountains Area lying
within the LWRFS was defined as those portions of Sections 29, 30, 31, 32, and 33, T.185., R.64E.,
M.DB.&M.; Section I3 end those portions of Sections |, 11, 12, and 14, T.195., R.63E.,
M.D.B.&M.; Sections 5, 7, 8, 16, 17, and 18 and those portions of Sections 4, 6, 9, 10, and 15,
T.198,, R.64E., M.D.B.&M.

38 Sae, e.g., NSEEx. 14, p. 24.
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any groundwater that conld be developed without conflicting with senior rights on the Moddy
River and the springs was uncertain

II. INTERIM ORDER 1303

WHEREAS, on Jonuary 11, 2019, the State Engineer issued Interim Order 1303
designaling the Lower White River Flow Sysiem (LWRFS), a multi-basin area known to share a
close hydrologic connection, as a joint administrative unit for purposes of administration of water
vights. The Interim Order defined the LWRFS to consist of the Coyote Spring Valley, Muddy River
Springs Area, California Wash, Hidden Valley, Garnet Valley, and the portion of the Black
Mounlains Area Hydrographic Basins as described in the Interim Order.® Pursuant to Interim
Order 1303, ell waterrights within the LWRFS were to be administered based upon their respective
dates of priority in relation to other rights within the regional groundwaler unit.

WHEREAS Interim Order 1303 recognized the need for further analysis of the LWRFS
because the pre-development discharge of 34,000 acre-fest of the Muddy River system plus the
more than 38,000 acre-feet of existing groundwater appropriations within the LWRFS grently
exceed the tola) water budgel, which was delermined to be less than 50,000 acre-featd!
Stakeholders with interests in water right development within the LWRFS were invited to file a
report with the Office of the State Engineer addressing four specific matters, generally summarized
as: 1) The geographic boundary of the LWRFS, 2) nquifer recovery subsequent to the Order 1169
aquifer test, 3) the long-term apnual quantity and location of groundwater that may be pumped
from the LWRFS, and 4) the effect of movement of water rights between alluvial and carbonate
wells within the LWRFS, Stakeholders were also inviled to nddress any other matter believed to
be relevant to the State Engineer's analysis.

WHEREAS, on May 13, 2019, the State Enginesr amended Interim Order 1303 modifying
the deadlines for the submission of reports and rebuttal reports by interested stakeholders. Reports

¥4,

40 See NSE Ex. 1, Order 1303 and Addendum 1o Interim Order 1303, Hearing on Interim Order
1303, official recards of the Division of Water Resources.

id,p. 7.
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submitted by interesied stakeholders were intended to aid in the fect-finding goals of the
Division.®

WHEREAS, a public hearing was held in Carson City, Nevada beiwesn, September 23,
2019, and October 4, 2019. The purposes of this hearing were to afford stakeholder participants
who submitted reports pursuant to the solicitation in Interim Order 1303 an opportunity to provide
testimony on the scientific data analysis regarding the five 1oplcs within the Intetim Order and o
test the conclusions offered by other slakeholder participants,

WHEREAS, during the Inlerim Order 1303 hearing, lestimony was provided by expert
witnesses for the participants CS1, USFWS, NPS, MBOP, SNWA and LYVWD¥, MVWD,
Lincoln County Waler District and Vidler Water Company (LC-V), City of North Las Vegas
(CNLV), CBD, Georgin Pacific Corporation (Georgia Pacific) and Republic, Nevada Cogeneration
Associales Nos. | and 2 {collectively “NCA"), Muddy Valley Irigation Company (MVIC),
Western Elite Environmental, Inc. and Bedroc Limited, LLC (collectively “Bedroc™), and NV
Energy.

WHEREAS, following the conclusion of the Interim Order 1303 hearing, stakeholder
participants were permilted 1o submit written closing siatements no later than December 3, 2019,
The specific area evaluated, datn analyzed, and methodology used varied by participant, Generally,
perticipants relied on spring and stireamflow discharge, groundwater level measurements, geologic
and geophysical information, pumping data, climate data, and interpretations of nquifer hydraulics.
Methodologies applied ranged from conceptual observations to statistical analysis 10 numerical
and enalylical models; the level of complexity and uncertainty differing for each,

WHEREAS, each of the participanls’ conclusions with respeci 1o the lopics set forth in
Interim Order 1303 are summarized as follows:

21d, pp. 16-17.

“SNWA is & regional waler nuthority with seven water and wastewales ogencies, one of which is
LVVWD. References to SNWA include its member egency, LVVYWD, which loo relains water
rights and interests within the LWRFS.
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Center for Biological Diversity

The ?nmary coneern of the CBD was to ensure adequate habital for the survival and
recovery of the Moapa dace. CBD felt “that the Endangared Species Act is the primery limiting
factor on the overall quantity of allowzble pumping within the [LWRFS] and thus {...] geared [the]
analysis loward that goal of protecting the dace.” The Moapa dace primarily resides in the springs
and pools of the Muddy River; protecting those areas of habitat are of the utmost importance to
CBD's goal and have the collateral benefit of protecting the Muddy River dscreed rights,
Furthermore, CBD “believe[d] that withdrawals from the carbonate aquifer that cause a reduction
in habitot quantily forthe dace are a take under the Endangered Species Act and thus prohibited.™

CBD urges that Kane Springs Valley Hydrographic Basin (Kane Springs Vallay) be
included and managed as part of the LWRFS; otherwise CBD did not dispute the boundery as
presented in Interim Order 1303, The inclusion of Kane Springs Valley was based on a shallow
hydraulic gradient beiween Coyate Spring Vellay and Kane Springs Valley; propagation of water
level decline into Kane Springs Valley during the Order 1169 zquifer test; and o finding that the
carbonate-rock aquifer extends into Kane Springs Valley. In CBD's opinion, adequate
management of the LWRFS does not require that the adminjsteative boundary include the While
River Flow Sysiem north of Coyole Spring Valley.*S

CBD idenified a long-term, declining Lrend commencing in the 1990s in carbonate-rock
aquifer water levels within the Muddy River Springs Aren, which was accelernted by the Order
1169 aquifer test. Although CBD observed a pantial, immediate recovery in the carbonate-rock
aquiler waler levels and spring flows, CBD finds that full recovery to pre-Order § 169 nquifer test
conditions were never realized. Concurring with multiple other participants, CBD identified higher
waler levels in response to wet years despite the continued decline in the overall trend in the
hydrographs. However, with regards to long-term drought, in their review of the Climate Division
Data for southem Nevads, CBD saw no indication of a 20-year drought and disagreed with the
conclusions and annlysis presented by MBOP. Decreased spring flows in conjunction with

“ See CBD Ex. 3, CBD Order 1303 Repors by Dr. Tom Myers; 27 pp., Hearing on Interim Order
1303, official records of the Division of Water Resources, p. 1; Transcript 15041505,

45 See CBD Ex. 3,pp. 1, 2, 12, 17, 19; See CBD Ex. 4, CBD Order 1303 Rebutial in Response 10
Stakeholder Reports by Dr. Tom Myers; 30 pp., Hearing on Interim Order 1303, official records
of the Division of Water Resources, pp. 17-21; Tr. 1516; 1520-1521; 1526-1527; 1538-1539;
CS] Ex. 2, p. 38; LC-VEx. 2, pp. | 1-14.
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increased carbonate-rock aguifer pumping, led the CBD to infer the dependency of spring flows
on carbonate-rock aquifer water supply.4€

Again, with emphasis oo protecting spring flows, and thus the Moapa dace hebitat, CBD
did not support any pumping of the carbonale-rock nquifer. CBD's desired outcome would be to
avoid decreases in spring flow in the Warm Springs area altributed to continued carbonats-rock
aquifer pumping. CBD postulated that surfece water rights on the Muddy River will be protected
by limiting carhonate-rock squifer pumping.

Aliemnatively, CBD speculaled that some alluvial aquifer pumping, within the Muddy River
Springs Area and Coyote Spring Valley, could be sustained withot significantly impacting Lhe
Warm Springs area. A preliminary estimate of 4,000 afa of sustainable alluvial aquifer pumping
was proposed, based on the existing pumping within the Muddy River Springs Area and
considering pumping in the 1990s near 5,000 afa when alluvial aquifer waler levels were stable. 47

Church of Jesus Christ of Latter-day Saints

The Church of Jesus Christ of Latier-day Sainis (the Church) chose not to directly
participate in the hearing bul joined the evidentiary submissions of CNLV.*® In response to the
directives sel forth in Inierim Order 1303 and considering the testimony provided, the Church
requests the continued administration and management of the LWRFS as identified in Interim
Order 1303, and to allow for change spplications throughout the LWRFS basins that move
pumping of groundwater further away from the Muddy River Springs Area and from the alluvial
aquifer to the carbonate-rock aguifer, The Church further requests that the testimony and
recommendation of Dwighi Smith, PE, FG on behalf of CNLV be considered and adopted,

4 Ses CBD Ex. 3, Pp. 1, 24; See CBD Ex. 4, p. 8-10, 21-25; Tr. 1508-1525; LC-V Ex, 2, p. 12,
GP-REP Ex. 2, p. 3; CBD's expert suggest that the Palmer Drought Severity Index is more robust
1o evaluate for drought rather than vsing precipilation.

47 See CBD Ex. 3, pp. 20-26; See CBD Ex. 4, p. 28-29; Tr. 1525-1528.

48 See Lener from the Church, received August 15, 2018, Hearing on Interim Order 1303, official
records of the Division of Water Resources.

19 Sez Closing Brief of the Church of Jesus Christ of Latter-Day Salnss (Church closi ng), Heering
on Interim Order 1303, official records of the Division of Water Resources.
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City of North Las Vegas

In CNLV’s report submissions and closing stalement it addressed four questions set forth
in Interim Order 1303.% CNLV generally urges for more analysis end study of the LWRFS before
administrative decisions are made due Lo lack of agreement on fundamenial inlerpretntions of the
water avatlability and basin conneclivity, It was agreed 1o by CNLYV that most of Gamel Valley
and a small portion of the Black Mounlains area were within the larger carbonate-rock aquiler
underlying the LWRFS basins, but that there is uncertainty in the boundaries of Gamet Valley
with California Wash and Las Veges Valley Hydrographic Basin (Las Vegas Valley).5' Wi
respect to the recovery of the groundwaler aquifer following the Order 1169 aguifer test, CNLV
concluded that the record and evidence demonstrates a long-term declining trend in the
groundwater level since the late 1990s and that pumping responses can propagste relatively
quickly through the carbonate-rock aquifer and drawdown is directly related to the pumping.

While CNLYV did consider the long-term quantity of groundwater that may be developed
without adversely impacling discharge (o the Warm Springs area, its opinions were Jimited 1o the
sustninabllity of pumping within Gamnet Valey.* CNLV concluded that the safe yield concept
should be epplied to the management of pumping within the LWRFS and that pumping beiwzen
1,500 efa to 2,000 afa does nol appear 1o be causing regional drawdown within the LWRFS
carbanate-rack aquifer and thal pumping this quantily of water may be sustainable within the
APEX Industrial Park area of Garnet Valley,** Finally, CNLV esserted that movement of ajfuvial
water rights from the Muddy River Springs Aren along the Muddy River would reduce the caplure

* See CNLV Ex. 5, City of North Las Vegas Ulilities Department: Interim Order 1303 Report
Submittal from the City of North Las Vegas — July 2, 2019, Hearing on Interim Order 1303, official
records of the Division of Woter Resources. See CNLV Ex, 6, Rebuttal Document submitted on
behalf of the City of North Las Vegas, ta Interim Order 1303 Report Subminals of July 3, 2019~
Prepared by Interflow Hydrology — August 2019, Hearing on Inlerim Order 1303, official records
of the Division of Water Resources. See Tr. 1416-66, and Ciry of North Las Vegas® Closing
Statement (CNL'V Closing), Hearing on Interim Order 1303, official records of the Division of
Water Resources.

%) See CNLV Ex. 5, pp. 2-3. See also CNLV Ex. 3, Gamet Valley Groundwater Pumping Review
Jor APEX Industrial Complex, Clty of North Las Vegas, Clark County, Nevada- Prepared by
Interflow Hydrology, Inc.- July 2019, pp. 7-8, 38.

*21d., p. 3, Technical Memo, pp. 14-16.

A 1d., pp. 3-4.

S 1d.. p. 4., Technical Memo, p. 45.
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of Muddy River flow, move more senior water rights into Garnet Valley to support a securs water
supply for the municipal uses within the APEX aren, and would support overall objectives relating
to the management of the LWRFS.*® CNLV advocaled thal transferring waler rights between
alluvial aquifer and carbonate-rock aquifer should be considered on a case-by-cese basis with
consideration given as to location, duration, and mngnitude of pumping.5¢

CNLYV disagreed with certain conclusions of the NPS relating o the inclusion of the
entirety of the Black Mountains Area within the LWRFS boundaries and hed concerns relating to
the relinbility of the Tetra Tech mode) for future water resource management within the LWRFS.57
CNLYV further disogreed with stekeholder conclusions that movement of groundwater withdmwals
from the alluvial aquifer along the Muddy River to the carbonote-rock aguifer in Gamet Valley
will not alleviate the conflicls lo Muddy River flow, rather concluding thot there may be benefits
for overall management of the LWRFS.*® Further, CNLV disagreed with certain findings regarding
waler flaw through the carbonate-rock aquifer, finding that it is likely that some groundwater can
be pumped within Gamnet Valley without capturing groundwater that would otherwise discharge
to the Warm Springs area and the Muddy River.*? Finelly, in its rebutial the CNLV joined other
stekeholders in supporting the conclusion that there is a guantity of water that may be sustainably
developed within the LWRFS and that use of carbonate-rock aquifer groundwater in Gamet Valley
is crilical to the short-lerm and long-term management and davelopment of the APEX Industsial
Complex.$

Coyote Springs Investments
In presenling its opinions and conclusions CSI's focus was primarily an climate as the
foundation for groundwater clevation declines afier the Order 1169 aquifer tesl, and additional
geophysical research that provided evidence of a struciural block isolating the west side of Coyote
Spring Valley.

%5 Id., Technical Memo, p. 48-49.
% 1d.

57 See CNLV Ex. 6, pp. 1-2.
84, p.-2

% 1d., pp. 2-3.

©d, p. 3.
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Csl did a statistical analysis of climate data, and determined from the results that 1998,
2004, 2005, and 2010 were welter than normal, with a drying trend from 2006 to 2017.5! The Order
1169 aquifer lest took place 1oward the end of an exiended dry period when all waler resources
throughout the LWRFS were negatively affected5® Additionally, annual cyclical patterns of
groundwater pumping should not be confused with long-term climate variability,®

CSI challenged the basic assumption that the LWRFS, as proposed in Interim Order 1303,
is a homogenous unit.% CSI could not duplicate the resulis of the SeriesSEE, and its own Theis
solution modeling concluded tha! a greater impact oceusred from pumping at a well closer in
proximity to Pederson Spring than pumping from a well further away, or the combined effect of
both wells.5 CS1 also acknowledged that due 10 the fragmented nature of the LWRES, the Theis
solution is of limited vtility.5

CSI presented geologic and geophysical information in support of the idea that the LWRFS
edministrative unit is a geophysically and hydrogeologically heterogenous area, characterized by
muliple flow paths defined by faulls and structural elements that coatrol the occurrence and
movement of regional and local groundwater along the westem side of Coyote Spring Valley, the
eostem side of Coyote Spring Valley, and from Lower Meadow Valley Wash inlo the LWRFS.®?
CSI stated that the LWRFS does not include Kane Springs Valley.®®

€ CS1Ex. 1, CS1 July 3, 2019 Order 1303 Repor1, Hearing on Interim Order 1303, official records
of the Division of Water Resources, pp. 4-5; Tr. 53.

6 CSIEx. 1, . 5.

% CSI Ex. 2, CSI August 16, 2019 Rebuttal Report, Hearing on Interim Order 1303, official records
of the Division of Waler Resources, pp. 2, 7.

& CSIEx. 1,p. 7.

€5 ©S1 Ex. 1, p. 7; Tr. 131-132,

6 Tt. 154,

&7 CS1 Ex. 2, p. 2; CSI Closing Statement (CSI Closing), Hearing on Interim Order 1303, official
records of the Division of Water Resources; CSI recommended including Lower Meadow Valley
Wash in its Rebuttal report. See CS1 Ex. 2, p. 12; Mr. Herrema said Lower Moapa Valley, but the
report said Lower Meadow Valley 10:10,

S CSI Ex. 1, p. 15; the outflow from Kane Springs Valley is included in the waler budget, but due
to isolating geologic features, groundwaler elevations in Kane Springs Valley are not impacted by
pumping in the LWRFS, Tr. 135:7-137:3, 160:2-12.
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CSlengaged a geophysicist o conduct a CSAMT survey at multiple points in the valley.5
CSI's CSAMT siudy showed evidence of a prominent carbonate biock bounded on ejther side by
normal faults,™ CIS asserts that the carbonate block isolates recharge from the zon= west of the
block, such that it eliminates or limits contribution of local recharge to the Warm Springs area.”!
Fanlting has created a preferred path for groundwater flow “from the east side Coyote Spring
Valley 10 the Muddy River Springs Area".?

CS1 relied on & water budget as the best method to delermine available water in the
LWRFS, accounting for recharge and subsurface flow as we!l as climatic variations.” Compuring
several madels of recharge, CSI estimated recharge ol 5,280 afy from the Sheep Range to the
westem side of Coyole Spring Valley.™ CSI stated that 30,630 afa can be pumped from the
LWREFS, but there would be impacts from pumping the water, and that the Coyole Spring Valley
can susiain 5,280 alo of pumplng from the western side without impact to the Warm Springs area
or the Muddy River.”

As asseried by CSl, groundwater pumping from the carbonate-rock aquifer in the Muddy
River Springs Area affects flow in the carbonate-rock equifer to the alluvial aquifer, which then
affects flow from the alfuvial aquifer to the Muddy River.” CSI argues that effecis are dependent
on well location, geologic formations, hydraulic gradients, and elevation.” Tmnsfers between
carbonate and alluvial pumping should be made on a case-by-case basis, analyzing place of use,
points of diversian, and quentily of groundwater.”® Movement of waler rights between alluvial
wells and cerbonate-rock aquifer wells will only serve 1o shift the timing and location of impacts
end not the amount of the impect.”®

¥ (CSIEx 1,p. 25

1 CSIEX. 1,p. 25.

" CS1Ex. |, p. 29; evidence of impermesbility, Tr. 181.
1CSIEx. 1, p. 29.

CS1 Closing.

7 CS1Ex. 1, pp. 314D,

™ Tr, 221-223; CSI Closing, pp. 8-9.
6 CS1 Closing.

71 CS] Closing, p. 19.

7 ¢Sl Closing.

®CSIEx. I, p. 58.
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As a consequence of the helerogenous nature of the LWRFS, CSI recommended
sustainable management of the LWRFS through the crestion of “Management Areas” thal
recognize flow paths and their relative contributions 1o spring flow, surface flow,
evapotranspiration, and sub-surface outflow.™ For exemple, though pumping in the Muddy River
Springs Area near the Warm Springs area would have a dirsci impact on available surface water
resources, struciural blocks and faults isolate the effect of groundwater pumping in other areas of
the LWRFS." Thus CSI does not recommend a blanket ban on carbonate-rock aquifer pumping,
or a decrease in carbonate-rock aquifer pumping in exchange for alluvial aquifer pumping,.

Georgla Pacific and Republic

Dry Leke Water, LLC, Georgie Pacific and Republic submitted initial and rebuual
responses to Interim Order 1303 and offered testimony during the hearing.® 1n their response,
Georgia Pacific and Republic acknowledged impacts 10 groundwaler elevations throughout the
LWRFS, including wells in the Black Mountnins Area and Gamet Valley, which does demonstrate
a degree of hydraulic connectivity throughout the carbonate-rock aquifer. However, Georgia
Pecific and Republic called for collection of more scientific evidence to further tnderstand the
LWRFS and its boundaries. Further, it was their opinion that climale, seasonal fluxes and pumping
within Gamnet Valley nnd the Black Mountains Area resulted in the groundwaler declines observed
during the Order 1169 aquifer test™ Ultimately, Georgia Pacific and Republic da not believe
sufficient information exists to draw distinct conclusions as to the cause of the groundwater
declines doring the Order 1169 aquifer test and whether carbonate-rock aquifer pumping within

%0 CSI Closing.

5 CSIEx. 2, p. 17.

** The initiel response was submilted on behalf of Dry Lake Water, LI.C, Georgin Pacific, and
Republic, See GP-REP Ex. 1, Broadbent July 2, 2019 Inltial Report, Hearing on Interim Order
1303, official records of the Division of Water Resources. The rebuital response was submitted on
behall of Dry Lake Water, LLC, Georgia Pacific Gypsum LLC, and Republic. Ses GP-REP Ex, 2,
Broadbent August 16, 2019 Rebutial Report, Heasing on Interim Order 1303, official records of
the Division of Waler Resources, However, the expert oaly appeared at the Hearing on Interim
Order 1303 on behall of Georgin Pacific and Republic. See Tr. 1588-9].

® See GP-REP Ex. 01, GP-REP Ex. 02, and Closing Argument of Georgia Pacific Corporation
and Republic Environmental Technolagies, Inc. (Closing GP-REP), Hearing on Interim Order
1303, official records of the Division of Waler Resources,
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the Garnet Velley and the Black Mountains Area has a measurable impact to spring flow in the
Warm Springs area ¥

Great Basin Water Nenvork

GBWN elected to pose procedural suggestions relating to public involvement, availability
of documents and deta, lransparency, and decision making, and did not submit a report with an
independent enalysis addressing the questions in Interim Order 1303.55 GBWN advocales for
sustainable management of the entirety of the Whiie River Flow System as one unit based on the
interconnected nature of all of the hydrologically connected basins, although no enalysis to support
which areas this would include was provided. GBWN relies on corclusory statements Lo establish
the interconnected nature of the sysiem as suppont for ils position. Later, GBWN chose not to
participate in the hearing nor submit 2 rebuttal repon, closing erguments, or public comment.

Lincoln County Water District and Vidler Water Company

LC-V's panicipation In the LWRFS hearing was driven by their existing ond pending
groundwaler rights in Kane Springs Valley, and an interest in excluding Kane Springs Valley from
the LWRFS management aren.* They disputed that Kane Springs Valley should be included
within the LWRFS boundary based on thelr assertion of: prior decisions of the State Engineer that
acknowledged the separale nalure of the basin from the rest of the LWRFS, groundwaler elevation
comparisons, precipitation and rechorge datn, groundwater chemistry, and geophysical study
results. In general, Kane Springs Valley should be managed based on its perenninl yield,
recagnizing thel there is groundwater flow 10 the LWRFS as there are from other basins into the
LWRFS, but where they are excluded from the proposed manogement area.”

¥ See Closing GP-REP,

8 GBWN Report on Order 1303, (GBWN Report), Hearing on Interim Order 1303, official records
of the Division of Water Resources.

% ).C-V Ex. 1, Lower While River Fiow System Interim Order #1303 Report Focused on the
Northern Boundary of the Proposed Administrative Unit, prepared by Lincoln County Water
District and Vidler Water Company in Association with Zange International Inc., dated July 3,
2019, Hearing on Interim Order 1303, official records of the Divislon of Water Resources, p.2-1.
¥ LC-V Ex. 2, Rebuttal Subunittal to Reports Submitied in Response o Interim Order #1303, dated
August 16, 2019 and Attachments A, B, C, D and E containing the reports or technical
memorandums of Greg Bushner, Peter Mock, Thomas Butler, Todd Umstot and Norman Carlson.,
Hearing on Interim Order 1303, official records of the Division of Water Resources, pp- 7, 14-15,
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Various rulings of the Stiate Engineer have previously addressed whether appropriation of
groundwater from Kene Springs Valley would affect the Muddy River Springs Area.® LC-V states
that these findings have not been challenged by any of the Order 1169 participants.®® However, to
the extent that SNWA relied on multiple linear regression models 1o establish groundwater flow
from Kene Springs Valley to the LWRFS, LC-V do not agree. %

LC-V identified a distinct “break,” or local increese, in water levels in the regional
hydraulic gradient between wells drilled in the LWRFS versus wells drilled in Kane Springs Valley
and northemn Coyote Spring Valley.® It attributed the break to geologic struclures Jocated
throughout the carbonate-rock aquifer. Although wells within the LWRFS exhibit very consistent
groundwater levels, indicative of high transmissivity values across the area, the gradient between
well KPW-1 and down-basin wells is much sieeper, implying an impediment to groundwater flow
near the mouth of Kane Springs Valley.5

In a 2006 hearing for protested water rights npplications, LC-V presented an analysis of
the regional geochemistry datn including stable isolopes, temperature, and carbon-14 date.S? That
analysis found that the groundwaler purnped from Kane Springs Valley could not be identified in
the source waler for the Big Muddy Spring, nor other springs fanther south and outside the
boundaries of the LWRFS.* LC-V concluded that groundwater pumped from production well
KPW-1 is on a different groundwater flow path from the springs, consistent with the differences
in hydravlic gradienis, groundwater levels, and geophysical data.%5 CSYM-4, a well locaied in
Coyole Spring Valley, and KPW-, in Kane Springs Valley, have similar temperatures compared
to the other wells in the basin, and a lower percentage difference on other markers tracked
throughout groundwater in the basin,® LC-V argues thot the water from these wells is chemically

S LC-V Ex. |, pp. 2-2 through 2-3, citing State Engineer's Rulings 5712, 6254, 5712.
®LC-VEx.1,p. 23,

0 Testimony generally at Tr. 1311-1318. ... stmply having correlation is not proof of cavsation.
Causation is neither proved nor evaluated in u regression analysis.” Tr. 1303,

HLC-VER I,p.3-].

#LC-VEx. 1, pp. 1-1, 3] through 3-4. LC-V went on to conclude that local groundwater recharge
occurs in Kane Springs Valley that does not flow to the LWRFS, and therefore there is availeble
unappropriated waler in the basin. LC-V Ex. 1, p, 3-5.

B L.C.VEx. I, Appendix C, pp. 111-153.

M 1d., pp. 124-125.

% “Gradient alone does not mean flow.” Thomas Butler, witness on behalf of LC-V, Tr. 1281.

% Tr. 1281-1282; LC-V Ex. |, pp. 3-7 through 3-11.
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ucique and does not appear in any other wells in the LWRFS.¥? LC-V concludes carbon isolope
daia also confirmed that the water from Kane Springs Valley does not appess in the Muddy River
Springs area.™®

LC-V engoged a geophysical company to perform a CSAMT survey ocross the boundary
line between Kane Springs Valley and Cayote Spring Valley, and identified significant geologic
structures in southern Kane Springs Valley and northem Coyote Spring Valley.*® Severa] transect
lines were conducted perpendicular to the axis of the Kane Springs Valley, and ane was also
conducted along the axis of the souther pert of the basin.'™ Additional transects were run in
Coyote Spring Valley.'" The resulls of the geophysical dota validated concealed feulting indicated
on existing maps, and was ground-truthed with observations in the field.'® Results indicated a
previously uvnmapped fault at the mouth of Kane Springs Valley, which LC-V named the Northern
Boundary LWRFS fault, with a potentially 2,500-foot offset of malerinls with diffecant
resistivities.’® LC-V argues that the extensive favlting that occurs in southern Kone Springs Valley
and northern Coyote Spring Valley form the basis for the exclusion of Kane Springs Yalley from
the LWRFS.'®

LC-V gave no opinion on the long-term annual quantity of groundwater that could be
pumped from the LWRFS.' LC-V attributes all reduction in flows of the Muddy River and its
associeted springs to carbonate-rock aquifer pumping within the Muddy River Springs Area, and
finds no discemable effect from carbonnte-rock squifer pumping occurring in Coyole Springs

T, 1284.

% Tr, 1286.

¥ LC-V Ex. 1, pp. 1-1, 4-1 through 4-10.

1001 C-V Ex. 1, p. 4-3.

1l LC-V Ex. I,p.4-3,

121 C-VEx. I, p. 4-8, Tr. 1322.

183 Ty, 1271-1272; LC-V Ex, 1, p. 4-9,

'8 LC-V Ex. 1, p. 7-1 through 7-2; Tr. 1408. Questions from the National Park Service and the
State Engineer inquired whether the areas of high resistivity in the CSAMT necessarily implied
low transmissivily, low permeability of the rock. LC-V conceded that the resistivily informalion
alone does not provide data about the hydraulic properties of either side of the resistive area, but
when considered with all availeble information, LC-V concluded that the feult is likely an
impediment to groundwater flow. Tr. 1327-1328, 1363-1364,

WSLC-VEx. I, p. 5-2.
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Valley.'® As a result, LC-V finds that the efforts to protect the Warm Springs area must focus on
proundweter pumping within the Muddy River Springs Area itself,'??

Moapa Band of Paiutes

The MBOP penicipaled in the administrative hearing due (o their interest in the outcome
of the proceedings and how it may affect their pending water right applications within California
Wash. A regional approach, spanning a large aetial expanse, was taken by MBOP; the analysis
and modeling efforts extznded into central Nevada and Uteh. MBOP stands apart from other
participants with their interpretation of the data,'® MBOP oppesed management of the LWRFS as
one basin and argues the scientific consensus is lacking amongst participants.'™® Regarding the
interprelation of other pesticipants, MBOP disagreed with the methodology and application of the
2013 USFWS SeriesSEE analysis and SNWA's multiple linear regression and requests repudiation
of both.'0

While not agreeing with the proposed boundaries of the LWRFS, MBOP did not pravide
a clear suggestion for which basins or portions thercin should be included or excluded, MBOP
suggested that pumping in Californin Wash hes little 10 no impact on the Warm Springs orea.'™
MBOF further suggesied there are Iwo capture zones, separated by a hydrodynomic and
hydrochemical divide, which transects the Moapa River Indian Reservation area and results in
south-flowing groundwater into the Las Vegas Valley through the LWRFS, bypassing the Muddy

%8 1.C-V Ex. I, p. 5-3.

W7 1.C-V Ex. I, p. 5-3.

108 Tr. 772~ 773; 839.

199 See Closing Staiement by the Moapa Baond of Paiute Indians Jor Order 1303 Hearing (MBOP
Closing), Hearing on Interim Order 1303, official records of the Division of Water Resources, pp.
(-2, 6.

"0 1d., pp. 7-12, 15-16; See MBOP Ex, 3, Johnson, C., and Mifflin, M. Rebutial Report of the
Moapa Band of Paiutes in Response to Stakeholder Technical Reports Filed under Order #1303;
unpublished report and appendices, August 16, 2019. 27 p., Hearing on Inierim Order 1303,
official records of the Division of Water Resources.

1) See MBOP Ex. 2, Johnson, C., and Mifflin, M. Water Level Decline in the LWRFS: Managing
Jor Sustainable Groundivater Development. Initial Report of the Moapa Band of Paiutes in
Response 10 Order #1303: unpublished report and appendices, July 3, 2019. 84 p., Hearing on
Interim Order 1303, official records of the Division of Water Resources, FP- 2,4, 14, 35; Tr. 819,
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River Springs Area.""? This hydrodynamic divide theory was not shared by SNWA, CBD, CSI,
and NPS,}13

Several participants agree that climate impacls were observed in the hydrographs, e.g.,
periods of wet and dry; however, MBOP interpreted the exisling data to show that climate-driven
decline, specifically drought, as the primary response observed in the long-term  declining
groundwater levels.'"* Thus, MBOP concluded that no reduction in pumping will restore high-
elevation spring flows."'s MBOP did not agree with other panicipants that decreasing groundwater
levels and spring flows were attributed 10 incrensed corbonate-rock aquifer pumping beginaing in
the early 19905116

A quantity available for sustainable pumping was not proposed, but MBOP presumed more
waler is available in California Wash than previously thought."!? A flux of approximately 40,000
afy of south-flowing groundwater into the Las Vegas Valley, bypassing the Muddy River Springs
Ares, was postuluted in the inilial report as possible with the hydrodynamic divide; however,
during the hearing this quantity was given a range of plus or minus an order of magnitude based
on assumplions for caleulations.!!®

MBOP acknowledged thot the Muddy River is cornected to the alluvial aquifer and thus
pumping from the alluvial and carbonate-rock aquifers in the Muddy River Springs Area impact
the Muddy River flows.!"” Therefore, to mitigate impacts to the Muddy River, MBOP proposed
that alluvial aquifer pumping, specifically between Amow Canyon and While Narrows, can be
moved to the carhonate-rock aquifer in basins to the south, such as Celifornin Wash, with minimal
anticipated impacts to the Muddy River flows, mther than moving alluvial aquifer pumping from
the Muddy River Springs Area to the carbonate-rock aquifer in connected areas, where impacts

12 See MBOP Ex. 2, pp. 2,4, 12, 14, 20, 35, 55; Tr. 812; 845,

"ISNWAEx. 9, pp. 12--13; CBD Ex. 4, p. 15, CSIEx. 2, p. 23; NPS Ex. 3, National Park Service's
Response 10 July 2019 Interim Order 1303 Reports, Waddell, August 16, 2019, Hearing on Interim
Order 1303, official records of the Division of Water Resources, p. 4.

114 See MBOP Ex. 2, pp. 3, 26-32, 35; Tr. 764-771; 805,

"3 See MBOP Ex. 2, pp. 3, 35; Tr. 821-826.

118 See MBOP Ex. 2, p, 29; Tr. 775, 838-840; 848,

'17 See MBOP Ex. 2, pp. 2, 20, 35.

118 e MBOP Ex. 2, pp. 6, 19, 35; Tr. 850851,

119 See MBOP Ex. 2, pp. 23-24, 35; Tr. 836.
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proportional 1o pumping may be expected.'* Thus, MBOP proposed favoring temparary over
permanent uses and iransferring of rights beiween the carbonate-rock and alluvial aquifers on a
case-by-case basis.'?!

Moapa Valley Water District
MVWD was created by the Nevadn legisiature in 1983, pursuant to NRS Chapter 477,10
provide water service “vital 1a the economy and well-being of Mospa Valley."' MVWD provides
municipal waler service to approximately 8,500 people with 3,250 melered service connections,
including service to the MBOP.!2

MVWD supported the inclusion of Kane Springs Velley within the LWRFS boundary.'™
Data indicated a direct connection between Kane Springs Valley and Coyote Spring Valley. This
data included obsesvations that the water level in KMW-1/KSM-1 decreased 0.5 foo! over the
duration of the Order 1169 aquifer test.”™ State Engineer's rulings have concluded that
geochemical evidence and groundwater gradient data indicate that groundwater flaws from the
Kane Springs Valley into Coyote Spring Valley, and MVWD suppotis LYVWD's 2001
calculation of that quantity of water 0t approximately 6,000 ofy.' MVYWD performed ils owa
calculations of the groundwater gradients from Kane Springs Valley st KMW-] 10 EH-4, and
concluded that the gradient was “an uninterrupted, continuous, exceptionally flat gradient,” unlike
gradients commonly seen in the westem U.S., especially in highly Fractured areas.'® MVWD afso

120 See MBOP Ex. 2, pp. 23, 35.

12! §ee MBOP Closing.

12Ty 1172

'3 MVWD Ex, 3, District July 1, 2019 Report in response to Interim Order 1303, p.5, Hearing on
Inlerim Order 1303, official records of the Division of Waler Resources; MVWD Ex. 4, District
August 16, 2019 Rebuttal Report, p, 1, Hearing on Interim Order 1303, official records of the
Division of Water Resources, MVWD has 3,147 afa of water rights in Arrow Canyon. Tr. 1169-
1170,

24 MVWD Ex. 3,p. I; Tr. 1 175.

5 MVWD Ex. 3, p. |; MYWD Ex, 4, p. 2.

1% MVWD Ex. 3, pp. 1-2, referring to State Engineer's Ruling 5712 (see, NSE Ex. 12, Ruling
5712, Hearing on Interim Order 1303, official records of the Division of Water Resources) and
MVWD Ex. 8, Las Vegas Valley Water District, Water Resources and Ground-Water Modeling
in the White River and Meadow Valley Flow Systems, Clark, Lincoln, Nye, and White Pine
Counties, Nevada (2001 ), Hearing on Interim Order 1303, official records of the Division of Water
Resaurces, p. 6-3.

YT 1177-1178.
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introduced evidence of a stipulation between LC-V and the USFWS that bases a reduction in
pumping in Kane Springs Valley on a lowering of spring discharges in the Warm Springs ares,
and introduced a leuer from SNWA to the State Engineer, as additiona) suppon that the participants
to the Interim Order 1303 hearing have previously recopnized Kane Springs Valley is part of the
LWRFS,!#

MVWD disagreed that a hydrologic barrier exists between Coyote Springs Valley and
Kane Springs Valley.'® Relying on a 2006 report prepared by another consultant, MVWD said
the evidence indicated that the fault at the mouth of Kane Springs Valley was not an impediment
to flow, and that there wes no evidence of having encountered hydraulic barriers to groundwater
flow during a seven-day aguifer t251."*® Additionally, the “highly transmissive foult zone" is
conlinuous across the basin boundary between Kane Springs Volley and Coyote Spring Valley.'>!
MVWD found further support for its position from evidence that KMW-1 showed drawdown
during both the seven-day aquifer iest on KPW-1, as well as from the Order 1169 aquifer test
pumping that occured from MX-5."** MVWD considered the water level data collected before,
during and afier the Order 1169 aquifer test, and Warm Springs area spring discharge to support
its finding that the fault is not interrupting groundwater flow,'> MVWD found it “questionable”
that the first suggestion of o foult that impedes southward groundwater flow would be prepared by
LC-V for this hearing.'™

Although water levels and spring discharge did not recover to the levels measured before
the Order 1169 aquifer test, MVWD believed that the LWRFS is et or near steady-stale conditions

20Tr, 1195-1197,

T 1176-1177.

13Ty, 1181-1182. MVWD also quoled from the report that “the fracturing was so exiensjve that
the fractured aquifer system really behaved as an equivalenl porous media.” /d. MYWD later
a]grw.l that this would behave like a sandy aquifer. Tr. 1224.

Ty, 1185,

1327y, 1250,

33p, 1209,

134 Post-Hearing Brief of Moopa Volley Water District (MVWD Closing), Hearing on Interim
Order 1303, official records of the Division of Water Resources, p. 5.
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regarding aquifer recovery.'* MVWD viewed this es being consistent with the State Enpineer's
statements in Interim Order 1303.1%

Finally, MVWD did not provide a specific quantity of available water but did acknowledge
that the “actual safe pumpage™ is less than current pumping rates, and recognized e direct
relationship between pumping from the carbonate-rock aquifer, spring and Muddy River flows,
and alluvial aquifer pumping.'’ The timing and magnitude of carbonate-rock aquifer pumping
effects on spring discharge is dependent on the volume of water pumped and the proximity of a
pumping center (o the springs; however, all cumulative carbonnte-rock aquifer pumping in the
seven interconnected basins will eventually cause depletians on the Warm Springs area springs. '
Further, if carbonate rights are transferred to the alluvial aquifer there will be depletions to Muddy
River flows and impacts to senior Muddy River water right owness, 1

MVWD raised additionnl matters that they believed relevan to the analysis under Interim
Order 1303. First, they stressed the importance of municipal water rights, and tha necessity for
reasonably certain supply of water for future permanent uses without jeopardizing the economies
of the communities thal depend on the water supply, and to protect the health and safety of those
who rely on the water supply.'*® To that end, MVWD requested tha: the State Engineer consider
designating municipal use as the most protected and highest use of water, and to give MVYWD the
perpetual right 10 divert 6,791 ofa of permitted and certificated rights from its carbonate-rock
equifer wells.! Second, MVWD stated that it had already satisfied its abligation 10 protect Moapa
dace habitat and senior water rights when it dedicated 1cfs/724 ofs, or epproximalely 25% of the
MVWD cument diversions, from ils most senior water right, to the eshancement of the Moapa
dace habitat. 42

133F,, 1198, MVWD Ex. 3, p. 4.

1361, 1199,

137 Tr. 1199-1200; MVWD Closing, pp. 9-10.

¥ MVWDEX. 3,p. 5

139 Id

1 MVWD Ex. 3,p. 5.

I MVWD Ex. 3, p. 6; Tr. 1203-1204; 6,791 afa constitutes an increese In the carbonate-rock
aguifer pumping for MYWD. Tr. 1228,

12 MVWD Ex. 3, pp. 6-7: Tr. 1202-1203.
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Muddy Valley Irrigation Company

The MVIC is a non-profit Nevada corporation with the senior decreed water rights 1o the
Muddy River, who provided testimony that SNWA is a majorily shareholder while other
participants such as CSI, LC-V, and MVWD are minority sharcholders of the decreed rights. 2
MYVIC concurred with SNWA's conclusions regarding equifer recavery, long-term quantity of
groundwater, end movement of water between the alluvial and the carbonate-rock aquifers.'
Specifically, that any groundwater pumping, from both alluvial or carbonata-rock aquifers, within
the Muddy River Springs Area impacts Muddy River flows, thus violating the Muddy River
Decree. > MVIC did not dispute the geographic boundaries as identified in Interim Order 1303,146
MVIC argued that the Muddy River and all of its sources are fully appropriated and emphasized
the decreed seniority to groundwater rights, and further asserts that ihese surface water rights are
protecied by the Muddy River Decree and the prior appropriation doctrine,

United States Department of the Interiar, National Park Service
NPS submitied both an initial and rebutial report in rasponse to the Interim Order 1303
solicitation and presented testimony during the hearing.*® Based upon NPS’s evaluation of the
evidence relating to the Order [ 169 aguifer test, the use of an updated numerical groundwater flow
model previously developed to predict conditions within the LWRES, data compiled since the
conclusion of the Order 1169 equifer test, and review of other available dato, NP5 came to multiple
conclusions relating to the delineation ond management of the LWRFS. NPS advocates for the

3Ty, 1693-1696, 1705.

' MVIC Ex. 1, MVIC Rebuttal Report dated August 15, 2019, Hearing on Interim Order 1303,
officinl records of the Division of Water Resources, MVIC identified sections from the SNWA
report, bul the references do not comrespond with sections in SNWA'’s report. The State Engineer
assumes that these section numbers correspond to page numbers of the SNWA report; See also,
SNWA Ex. 7, Bumns, A., Drrici, W., Collins, C., and Warrus, J,, 2018, Assessment of Lower White
River Flow System water resource conditions and aguifer response, Presentation to the Office of
the Nevada State Engineer: Southern Nevada Watar Authority, Las Vegas, Nevada, Hearing on
Interim Order 1303, officizl records of the Division of Water Resources,

M3 MVICEx. 1, p. 5; Tr. 1698.

146 See MVIC Ex. 1, p. 3; Tr. 16971968,

%! Muddy Valley Irrigation Company Post Hearing Closing Statement (MVIC Closing), Hearing
on Interim Order 1303, official records of the Division of Water Resources; Tr. 1967, 1700-1708.
See also, NSE Ex. 333, Muddy River Decree, Hearing on Interim Ordar 1303, official records of
the Division of Water Resources.

'8 See NPS Ex. 2, Prediction of the Effects of Changing the Spatial Distribution of Pumping in
the Lower White River Flow System, Waddell, July 3, 2019; Tr. 494-597.
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inclusion of the entirely of the Black Mountains Aren within the geographic boundary of the
LWRFS based upon its review of geologic conditions that facilitate flow from the southern portion
of the LWRFS through the Muddy Mountains thrust sheet end discherging in Rogers Spring and
Blue Point Spring.'*? Further supporting this opinien, NPS cites to spring chemistry and isotopic
compasition of the waler discharging from Rogers Spring and Blue Point Spring and the hydraulic
head conditions that NPS believes supports the Row of groundwater beneath the Muddy Mountains
from the carbonate-tock aguifer to those springs.'® NPS acknowledge Ihat there is a weak
hydranlic conrection beiween Rogers Spring and Blue Point Spring to the LWRFS based upon the
geologic condilions within the Muddy Mountains, but argues that the entirety of the Black
Mounigins Area should be included to allow for management of the regional carbonale-aquifer to
protect against diminished discharge to those springs,'s!

In addition to advocating for the inclusion of the entirety of the Black Mouatains Arep, the
NPS provided evidence and onalysis to support its conclusion that Kane Springs Valley too should
be included within the geographic boundary of the LWRFS."? Based upon a review of the
hydrologic dela, geology of Ihe Kane Springs Valley and basin boundaries, Coyole Spring Valley,
and dela from the Order 1169 aquifer test, NPS concludes that there is a clearly established
hydrological connection between Kane Springs Valley and the other LWRFS basins, including
discharge to the Warm Springs aren.'? While NPS advocates for the inclusion of the entire Block
Mountains Area and Kanz Springs Valley, it did not find any evidence (o suppert the inclusion of
the Las Vegas Valley within the LWRFS based upon a similar review of the geology and
hydrologice! data, '

In inlerpreting dala since the conclusion of the Order 1169 aquifer lest, NPS reviewed the
available data, concluding that the decedes long decline of groundwater levels is not attributable
lo climate, but rather that the groundwater pumping within the LWRFS is the contributing

"9 See NPS Ex. 2, p. 22. See also, Tr. 569-70; NPS, Closing Statements Interim Order 1303
Hearing Testimony (NPS Closing), Hearing on Interim Order 1303, official records of the Division
of Waler Resources, p. 2.

15 NPS Ex. 2, p. 22; NPS Closing, pp. 2-4.

151 Id

I3 NPS Ex. 2, p, 22; NPS Ex. 3, pp. 5-11; Tr. 550-551; NPS Closing, pp. 4-5.

1% NPS Ex. 2, p. 22; NPS Ex. 3, pp. 5-11; Tr. 550-55); NPS Closing, pp. 5-6.

14 NPS Ex. 2, p- 22; Tr. 552-554.
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factor,'> NPS opined that if recent pumping withdrawals continued, the current declining trend
would be accelerated, adversely impacting spring discharge in the Worm Springs area and Muddy
River flow." Further, NPS's review of the dats lead to its conclusion that it will take many years,
if not decedes for the LWRFS carbonate-rock aguifer to reach equilibrivm, panticularly al the
current groundwaler purping withdrawals and even longer if pumping withdrawals occurred al
Order 1169 aquifer (est levels.'”” However, NPS did not provide an opinion as whal rate of
groundwater withdrawals would be sustainable within the LWRFS.

Finally, NPS concluded that the movement of groundwater withdrawals from the glluvia)
aquifer within the Muddy River Springs Area to the cnrbonate-rock aguifer within the LWRFS
would ultimately have little impact on capiure of Muddy River flow. Specifically, NPS found that
while there may be near-term benefits lo the Warm Springs aren and Muddy River flow, those
benefits would eventually disappear, as the impact would only be delnyed and not eliminated.'?

Nevada Cogeneration Associates

NCA submitted 2 Rebuttal Repor Pestaining to Interim Order 1303 ond provided testimony
al the Interim Order 1303 hearing.'® NCA objecied 10 the inclusion of certain non-profit
osganizations on the basis that those organizations were nol stokeholders and did nol have an
interest 10 prolect as the non-govemmental orgonizotions did not have water rights within the
LWREFS basins effecied by the proceedings, '

With respect to the geographic boundary of the LWRFS, in its Rebuta Report, NCA is of
the opinion that the northwesterm portion of the Black Mountains Ares, as identified by the State
Engineer, should be within the LWRFS basins, but expressed its disagreement with other opinions
advacating for the inclusion of the entire Black Mountains Area based upon NCA's enalysis of the
geology and groundwater elevations.'s! During the Interim Order 1303 hearing and in its Post-
Hearing Brief, NCA's opinion shifted to advocale for the boundery of the LWRFS to be adjusted

::: NPS Ex. 2, pp. 7, 22-23. Sex also NPS Closing, pp. 5-6.
1d.
157 14,
18 NPS Ex. 2, p. 23. See also NPS Closing, p. 6, and Tr. 593-594,
15 NCA Ex. 1, NCA Rebuttal Report Pertaining to Interim Order 1303 August 16, 2019, Hearing
on Interim Order 1303, official records of the Division of Water Resources; Tr, 1602-50,
1 NCAEx. 1, pp. 1,23.
&' 1d., pp. 2, 23.
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to exclude its production wells in the Black Mountains Ares; however, NCA did not alter its
opinion regarding the remalning portion of the Black Mountains Area staying wilhin the
LWRFS, 162

NCA further expressed that the Lower Meadow Valley Wash shonld not be included in the
LWRFS bounderies based upon the fact thal observed groundwater levels do not indicate a
hydrologic response 1o carbonate-rock squifer pumping and that insufficient dotn supports a
finding of continuily between water level trends to support jts jnclusion in the LWRFS.J8
Howaver, NCA advocated for the inclusion of the Kane Springs Valley within the LWRFS basad
upon ils apinion that the groundwater data demonstmited hydrologic connectivity between Coyole
Spring Valley and Kane Springs Valley, acknowledging that the data is slightly atlenuated
resulting from the Kane Springs faulv.'® Ullimately, NCA concluded that Kane Springs Valley is
tributary to the Coyote Spring Valley and the other LWRFS basins, which justify its inclusion
wilhin the boundary of the LWRFS, 65

Similarly, based upon the gronndwater dota from the northern portion of Coyote Spring
Valley demonstrating similar water leve! responses es other wells throughout the LWRFS and
pumping data demonstrating high hydrologic connectivity across oll (he LWRFS basins, NCA
concluded that there was no basis to exclude the northem portion of Coyote Spring Valley.'®
Finally, NCA rejecled a suggestion that the entirety of the While River Flow system, which exlends
into northeastem Nevads, be Included within the manogement area'® Specifically, NCA
concluded that the Pahranagat Shear Zone creates a significant barrier to the northwestern portion
of the LWRFS and that review of groundwater levels does not support a finding that groundwater
level declines propagate into the northem reaches of the White River Flow System.’®® NCA
concluded, advocating that proper management of the LWRFS is appropsiate and sufficient for the

Y2 Post-hearing brief of Nevada Cogeneration Associates Nos. I and 2 pertaining 1o Amended
Notice of Hearing Interim Order #1303 following the hearing conducted September 23, 2019,
through Octaber 4, 2019, before the Nevada State Engineer (NCA Closing), Hearing on Interim
Order 1303, official records of the Division of Water Resources, pp. 2-10, See also Tr. 1619-22.

'8 NCA Ex. ) pp. 3-7, 23, See also NCA Closing, pp. 15-16.

18 NCA Ex. 1, pp. 8~17, 23. See also NCA Closing, pp. 10-14, and Tr. 162944,

'8SNCA Ex. 1, pp. 11-16.

1% jd., pp. 17-18, 23.

187 1, pp. 19, 24.

168 1.
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purpose of manoging discharge of groundwaier to the Warm Springs area to support habitat for
the Moapa dace and serve senjor Muddy River decreed rights.!s?

In addressing the annual amount of groundwater that could be developed within the
LWRFS without adversely impacling senior decreed rights an the Muddy River or Warm Springs
area discharge supporting the habital for the Moapa dace, NCA supported a targel of 9,318 afa, a
recent three-year average of annual pumping within the LWRFS,'™ as it did not believe there to
be sufficient data lo support either en increase or decrease from this amount.'” However, in its
post-hearing brief, NCA opined that if their production wells located within the northwestem
portion of the Black Mountains Area were excluded from the LWRFS boundary, then the annual
emount of water that could be sustainably developed was less then the 9,318 afa.'™

Finally, NCA did not support movement of water rights from the Muddy River Springs
Area alluvial aquifer lo the carbonate-rock aquifer, as it was of the opinion that the movement of
those rights would riot mitigate impact to the Warm Springs area.'?® Rather, NCA concluded that
movement of those rights would compound the impact of pumping from the carbonate-rock
aquifer.'™ However, NCA did express some support for movement of senior alluvial water rights
a5 o menagement ool to offsel existing junior carbonate-rock aquifer pumping within the
LWRFS.'

NV Energy

NV Energy submilted a rebuttal report outlining its responses 1o the five matters the State
Engineer solicited in Interim Order 1303 and presented its opinions and conclusions during the
Interim Order 1303 hearing.” In jls rebuttal report, NV Energy opined that the geographic
boundary of the LWRFS should be as established in Interim Order 1303.'" NV Energy further

169 14,

TNCAEx. 1, p. 19. See, .g. Draft orderof the State Engincer distributed to LWRES slakeholders

6t the LWRFS Working Group meeting, Seplember 19, 2018, official recards of the Division of

Waler Resources.

7' 1d,, pp. 18, 24.

1 NCA Closing, pp. 14-15.

"I NCA Ex. |, pp. 19-23, 24.

m Id

175 id,

' NVE Ex. 1, NV Energy Rebuttal Report 1o State Engineer's Order 1303 Initial Reports by

ﬁg:pondems. Hearing on Interim Order 1303, official recards of the Division of Water Resources.
Id, pp. 1-2.
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opined that the existence of subsurface outflow from Kane Springs Valley into the LWRFS basins
was insufficient to support its inclusion.'™

NV Eaergy, in its rebultal report, disagreed with MBOP's conclussion that the groundwater
level declines observed during and after the Order 1169 aquifer test were primarily caused by
drought, Rather, NV Energy agreed with SNWA's and MVWD's conclusions that the groundweter
recovery occurred belween 2-3 years following the conclusion of the nquifer test, but that
continued pumping within the carbonate-rock aquifer has inhibited recovery 1o pre-Order 1169
aquifer test groundwater levels, and that at the current rate of carbonste-rock aquifer pumping the
aquifer hes nearly reached steady-state conditions and discharge to the Warm Springs area has
reached equilibrium,'™

NV Energy further agreed in its rebuttal report with MBOP’s and CNLV's conclusions that
some groundwaler flowing within the carbonate-rock aguifer bypassed the Muddy River Springs
Aren, ond ullimately the Muddy River. NV Energy also agreed that groundwater development
within the southemn boundary of the LWRFS would likely have less of an effect on dischacge to
the Wann Springs area and the river. NV Energy did not opine as to the quantily of water that
bypassed the springs, but inferred that the current 7,000-8,000 afy of carbonate-rock aquifer
purmping appeared to suppon the conclusion that steady-state conditions had been reached. /® NV
Energy also opined that movement of senlor certificated alluvial water rights in the Muddy River
Springs Area to carbonate-rock aquifer wells located in the southern postion of the LWRFS may
be considered acceplable as Nevada law allows for the reasonable lowering of the groundwater
table, and such movement would not necessarily resull in 2 conflict to exisling rights.”! NV
Energy further concluded that, contrary to the conclusions of MBOP, drought was not a significant
couse for the groundwater level declines observed.™ Finally, NV Energy concluded with
suggestions that the State Engincer either: (1) combine the LWRFS basins inlo a single
hydrographic basin and declare the new basin to be a Critical Mansgement Area pursuant to NRS
534.037 and 534.110; or, (2) for the State Engineer to, under his authorily in NRS 534,020 and

178 14,

14, pp. 2-7.

18 NVEEx. 1, p. 8.

8! Jd., pp. 8-9; Nevada Energy's Closing Statements (NV Energy Closing), Hearing on Interim
Order 1303, official records of the Djvision of Water Resources, pp. 4-5.

0 1d., pp. 9-12.
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334,120, require the water right holders within the LWRFS to develop a conjunctive management
plan.'“

After considering all of Lhe evidence and ieslimony presented at the Interim Order 1303
hearing, NV Energy ultimalely aliered its opinion end found compelling arguments to both support
the inclusion of Kane Springs Valley in the LWRFS as well &s its exclusion."™ Ultimately, NV
Energy changed its opinion with respect 1o the geographic boundasy of the LWRFS and in its
closing slatement expressed support for the inclusion of Kane Springs Valley within the LWRFS
boundary due to the connection with Coyole Spring Valley and thus the polential for impacts to
LWRFS from pumping within Kane Springs Valley.!s’ NV Energy proposes that the curreny
pumping regime of 7,000 to 8,000 afy be maintained to evaluale the potential for steady-stale
conditions and the continued monitoring of the Warm Springs West gage and agrees that maving
pumping further south may reduce impact o the Muddy River and springs. With regards to moving
water between the alluvial and carbonate-rock aquifers, similar to others, NV Enecgy ngrees with
the evaluation of change applications on a case-by-cose basis with demonstration that impacis are
reduced or unchenged by the proposed point of diversion compered to the existing point of
diversion. NV Energy supports an agreement that would include all water users within the LWRFS
for the purposes of nol exceeding stresses wilhin system and protecting the Moapn dace, 86

Southern Nevada Water Authority and Las Vegas Valley Water District
The SNWA and LVVWD submilted multiple repons in response Lo the Interim Order 1303
solicitation.'™ SNWA and LVVWD supported the boundary of the LWRFS as identified in Interim
Order 1303, and argued that there was a general consensus of the participants regarding the

B, p. 12

™ Tr. 1761-1762.

183 NV Energy Closing, pp. 2-3.

1% 1d., pp. 3-6.

'87 SNWA Ex. 7; SNWA Ex. 8, Marshall, ZL., and Williams, R.D., 2019, Assessment of Moopa
dace and other groundwater- dependent special staus species in the Lower White River Flow
Sysiem, Presentation to the Qffice of the Nevada State Engineer: Southern Nevada Water
Authority, Las Vegas, Nevada, Hearing on Interim Order 1303, officla! records of the Division of
Water Resources; SNWA Ex. 9, Burns, A.. Drici, W., and Marshall ZL., 2019, Response 1o
stakeholder reports submisied 1o the Nevada State Engineer with regards to Interim Order 1303,
Presentation to the Office of the Nevada State Enginesr: Southern Nevada Water Authority, Las
Vegas, Nevada, Hearing on Interim Order 1303, officiel records of the Division of Waler
Resources,
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boundaries based upan the hydraulic connectivity within the identified besine."™ Furiher, SNWA
and LVYVWD argued against the exclusion of the northems and wesiem portions of Coyote Spring
Valley, that management of edjoining basins should be done in a menner recognizing an impact
on pumping from those basins on water availability in the LWRFS basins, and that the Las Vegas
Valley should be excluded from the LWRFS, %

With respect to the evaluation of the carbonate-rock equifer recovery since the conclusion
of the Order 1169 aquifer test, SNWA and LVVWD concluded thal the aquifer has not relumed 1o
pre-Order 1169 levels, and that the evidence demonstrates a continued declining trend within the
carbonate-rock oquifer as a result of continued groundwater pumping.'® SNWA and LVVWD
concluded thal the current pumping continues 1o captuse groundwaler storage and that hased upon
the current rate of groundwater withdmwals, water levels within the carbonate-rock oquifer will
continue Lo dectine for the foreseeable future.”®! Further, SNWA and LV VWD rejected the premise
that climate was a significant factor over groundwater withdrawals for the observed groundwalter
ievel decline,'™

Based upon a review of the evidence, SNWA and LVVWD concluded that current rale of
groundwater withdrawals were not sustainnble without adversely impacting senior Muddy River
waler rights and Moapa dace hahilat." Bosed upon the analysis performed by SNWA and
LVVYWD, examining the discharge from the Muddy River Springs Area end groundwater
production within the cerbonate-rack aquifer within the LWRFS, SNWA and LYVWD concluded
thal any groundwater development within the corbonate-rock aquifer resulted in a one-to-one (1:1)
ratio of capture of Muddy River flow, and tha regardless of where that pumping occurred, it still
resulted in a 1:1 matlo of capture, only that the period of time that the capiure was realized was
longer.'™ Ullimately, SNWA and LYVWD concluded that while any amount of pumping results

12 SNWA Ex. 7, pp. 5-1 through 5-18, 8-1. Sez also, Tr. 953.

'™ Closing Brief of Southern Nevada Water Authority and Las Vegas Valley Water District
(SNWA Closing), pp. 4-9, Hearing an Interim Order 1303, official records of the Division of
Water Resources, Ses also SNWA Ex. 9 at sections 6, 7 and 12.

1% SNWA Closing, pp. 9-12. See also SNWA Ex. 7, pp. 5-1 through 5-18, and SNWA Ex. 9, pp.
15-20.

1% SNWA Closing, pp. 11~12. See also Tr. 932.

' SNWA Closing, pp. 12-14. See also SNWA Ex. 9, pp. 15-17.

1 SNWA Ex. 7, pp. €-3 through 6-4, 8-2 through 8-4,

%3 14., pp. 64 through 6-11, 8-2 through 8-4; SNWA Ex. 9, pp. 22-21,
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in a conflict with senior decreed Muddy River righls, approximatzly 4,000 to 6,000 afa could be
sustainably pumped from the aquifer.'®* In conjunction with SNWA and LYVWD's evaluation of
the quantity of water that may be suslainably developed within the LWRFS, SNWA and LVVWD
reviewed the interrelationship between discharge from the carbonate-rock aquifer underlying the
LWRFS, groundwater pumping and the impact on the habitat and recovery of the Moapa dace, !9
SNWA and LVVWD ultimately concluded that the Nlow required to sustain the Moapa duce from
adverse effects, including habilat loss and fish population declines was a minimum 3.2 cfs ai the
Warm Springs West gage.!¥?

Finally, it was SNWA and LVVWD’s opinion that movement of waler rights from the
Muddy River Springs Area alluvial aquifer to the carbonate-rock aquifer within the LWRFS may
delny the capture of water serving senior decreed rights on the Muddy River, but thal movement
of water from the alluvial aquifer to the casbonate-rock aquifer would adversely impact the habitat
of the Moapn dace.' Thus, SNWA and LVVWD concluded transfer of waler rights from the
Muddy River Springs Area alluvial aquifer to the LWRFS carbonate-rock nquifer would result in
further depletion of flow to the Warm Springs area.!®®

Technichrome
Technichrome submitted a response and additional respanse to the Interim Order in July
2019 butdid not participate in the hearing.2™ Technichrome stated that il had no objection to a
“joint administrative basin™ consisting of Coyote Spring Valley, Black Mountain Ares, Garnet
Valley, Hidden Valley, Muddy River Springs Arca, and Lower Moapa Valley, expressed no
comment regasding the inclusion of Kane Springs Valley, bul questioned whether the entirety of
the While River Fiow System should be included in the Siate Engineer's analysis.2® However,

193 Tt 921-22. See also SNWA Ex. 7, pp. 8-1 through 8-5; SNWA Ex. 9, p, 27.

1% See SNWA Ex. 8.

%7 1d., pp- 8-1 through 8-2. See also SNWA Closing, pp. 17-19.

'3 See SNWA Closing, pp. 19-20. See also SNWA Ex. 7, pp. 6-3 through 6-11, 84; SNWA Ex.
9, pp. 21-22,

1% SNWA Closing, p. 20. See also Tr. 904-05.

X0 Response to Interim Order #1303 Submitted [sic] by Technichrome (Technichrome Response),
Hearing on Interim Order 1303, official records of the Divislon of Waier Resources, and
Additional Comments from Technichrome (Technichrome Addendum), Hearing on Interim Order
1303, official records of the Division of Waler Resources.

%1 Technichrome Response, pp. 1-3.
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Technichrome did note that it believed that combining all water rights inio a single management
structure reduced the State Engineer's ebility 1o control groundwater withdrawals. Technichrome
stated that it believed thal the State Engineer should have the ability to contsol withdrawals in
small areas to best manage the discharge to the Warm Springs area, and that more targeted control
over the groundwater withdrawals would be more effeclive in managing the discharge.™?
Technichrome supporied this opinion with some analysis of the results of the Ordar 1169 aquifer
test and its opinion thot pumping farther from the Warm Springs area had little to no impact on
discharge to Pederson Spring ™

In Technichrome’s ndditional comments, Technichrome addressed concerms regarding the
injury that would result from n system-wide reduction of groundwater sights throughout the
LWRFS.™ Finally, Technichrome addressed concerns regarding refiance on the priorily system,
as ulilization of the prior appropriation system would benefit senior irrigation uses over the junior
industria! uses, and that removal of basin boundaries would remove limitations on movement of
waler rights beiween the existing hydrographic basins, which would disnspt junior uses in areas
where senior rights may be moved.

U.S. Fish and Wildlife Service
USFWS holds several water rights within the LWRFS and its mission is consistent with
the scientific and manegement aspects of the LWRFS and the mansgement area as established in
Interim Order 1303.*® USFWS opted 10 participate in the proceeding by submilling initia! and
rebuttal reports end providing testimony during the administrative hearing.?” The approach of

202 1d,

0 14., and Technichrome Addendum,

M Technichrome Addendum.

05 4,

24 The USFWS® mission is to work with others to conserve, protect and enhance fish, wildlife and
plants and their habilats for the continuing benefit of the American people. See also, USFWS,
About the U.S. Fish and Wildlife Service, hitps://bit.\y/eboutusfws (last accessed June 4, 2020).
37T USFWS Ex. 5, Report in Response to Order 1303, Hearing on Interim Order 1303, official
records of the Division of Water Resources; USFWS Ex. 7, Reburral fo; Waier Level Decline in
the LWRFS: Managing for Sustainable Groundwater Development by Cady Johnson and Martin
Mifflin [sic), Miffiin & Assoclates, Inc., submitted by the Moapa Band of Palutes in accordance
with Order 1303, Hearing on Interim Order 1303, official records of the Division of Water
Resources.
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USFWS was to review availeble date, develop a hydrogenlogic conceptual model, and answer the
specific questions posed in Interim Order 1303.

USFWS proposed that the boundary be based on geologic breaks rather than the surface
dreinege areas. The boundary would then encompass all Muddy River Springs Area, Hidden
Valley, Gamel Valley, most of Coyole Spring Vailey, most of California Wash, the northwest
portion of the Black Mounlains area, Kane Springs Valley, and most of Lower Meadow Valley
Wash. The extent Lo which Kane Springs Valley and Lower Meadow Valley Wash are included
would depend on the data from an aquifer test that has not yet been performed,

Although, USFWS did not directly opine their view on recovery, their report discusses n
conceplual model with insight into lag times and hydmulic connections, and how current
conditions relale to sustainoble pumping. An “undiminished state of decline” in water levels and
spring flows indicated that the system was not in equilibrium &t the end of the Order 1169 aquifer
test. USFW'S postulated there was generally good conneciivity within the aquifer system with areas
of higher and lower transmittivily. Trends in water levels and spring flows allude to the connection
between high clevation springs and carbonate-rock aquifer pumping, with a lime lag observed in
the recovery of carbonate-rock aquifer water levels and spring flows following the cessation of the
Order 1169 aquifer test, The exception is Big Muddy Spring where surface waler level trends
appenred (o be unrelated to the carbonate-rock aquifer water levels. 2%

USFWS determined thal the optimum method currently available to estimate the maximum
allowable rate of pumplng in the LWRFS is the average annual rale of pumping from 2015-
2017 USFWS considered the period from 2015 ta 2017 because it found that the groundwater
withdrawuls, the discharge of the Muddy River Springs, and the flow of the Muddy River were all
relatively conslant; flow rates from Plummer, Pederson, Jones and Baldwin springs, though
generally lower than before the Order 1169 aquifer test, were reasonably stable compared to earlier

05 See USFWS Ex. 5, pp. 2, 28-36.
29 USFWS Ex. 5, PP- 3, 32-33, 35, 37-45; Tr. 266-270, 273-281, 299-301, 433-435.
0 JSFWS Ex. 5, p. 3.
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periods.2!! Using the pumpage inventories for this time period, USFWS estimated the sustzinable
groundwater withdrawals to be 9,318 afa, 212

Even if total carbonate-rock and alluvial aquifer pumping is maintained at a “sustainable”
overall Jevel, USFWS did not support increased carbonated-rock aquifer pumping in exchange for
reductions in alluvial aquifer pumping, nor did USFWS support increased alluvial aquiler pumping
in exchange for reductions in carbonale-rock aquifer pumping, USFWS suggested thal carbonate-
rock equifer pumping should not be moved closer to the springs or the river. Similarly, USFWS
suggests that alluvial equifer pumping in the vicinity of the river should not be moved closer 1o
the river. USFWS opines that any movement of waler nearer 10 the springs or the river is
anticlpated to decrease the lag time for observing responses from pumping and shorten the lime to
respond 1o unfavarable impacts.2!3

Moving forward with management of the LWRFS, USFWS supporied the use of the
rriggers at the Warm Springs West gage, as established under the 2006 MOA. Continuing to use
these Warm Springs West fows as a trigger for management will protecl and provide habitat for
the Moapa dace; a reduction in the flow teanslates 10 a reduction in habitar 29

USFWS did not deny that water levels were independent of a climate response signal,
Using observed data for Nevada Climate Divisions, USFWS visually inspecied hydrographs for
climate signals. USFWS opined thet response to wel periods are observed for wells in both the
carbonale-rock and elluvinl aquifers and springs thot discharge from the carbonate-tock aquifer
but siated thal response to dry periods cannot be separated from the impacis of pumping. USFWS
did not observe these same climate signals in the hydrographs for Jones and Baldwin Springs or
the Big Muddy Spring. USFWS disagreed with the conclusion of the MBOP regarding long-term,
regional drought, as well as the analytical methods 2t

2" USFWS Ex. 5, pp. 3, 37; Tr, 269-270, 433-435.

312 SFWS Ex. 5, pp. 3, 36-38; Tr. 268-270.

213 See USFWS Ex. 5, pp. 3-4, 38-39; Tr. 272-273.

#1 See USFWS Ex, 5, pp. 4, 39-45; Tr. 273-282; See also, NSE Ex. 256; NSE Ex. 244, 2006
Memorandum of Agreement Trigger Levels agreed to by the Southern Nevada Water Authority,
Moapa Valley Water Disirict, Coyotes Springs Investments LIL.C and Moapa Band of Paiute
Indians, Hearing on Interim Order 1303, official records of the Division of Water Resources.

S See USFWS Ex. 5, pp. 24-28, 34-35; See USFWS Ex, 7, pp. 2-16; Tr. 258-260, 299-322,
420432,
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Western Elite Environmental/Bedroc

Bedroc is the land holding and water-right holding entity for Westem Elite Environmental,
Inc., a provider of construction and recyclable wasle collection and disposal in Southem
Nevada.2'® Bedroc submitted an undated rebuttal report signed by Derek Muning, General Counsel,
and a closing statement.?'” Bedroc presented Jay Dixon as its expert to give 2 presentation and to
discuss the rebuttal report.*'® My, Dixon stated that he cantributed 1o the report, and that he agreed
with it, but he did not sign the report because he was working for another participant in the hearing
(NCA).2® Mr, Dixon did provide testimony consistent with the report, and adopted the findings of
that repont, and both the testimony and the report will be considered in this Order, 220

Bedroc presented tesimony and evidence that iis source of groundwater is hydraulically
disconnected from the regional carbonate aquifer of the LWRFS and that edditional groundwater
may be available for pumping in their part of Coyote Spring Valiey. Bedroc also argued that its
basin fill alluvinl groundwater pumping should be managed outside of the proposed LWRFS joint
administrative unit. >

To show the hydraulic disconnect, Bedroc presented geclogic information demonsirating
its unique location,™ Bedroc showed that a confining shelf of sedimentary rock was noticeably
sbsent in the vicinity of the Bedroc site where recharge from the Sheep Range sises toward the
surface belween two faults, which results in shallow groundwater that is subject to ET and capture
from shallow groundwater wells at the Bedroc site.™ Rechurge from the Sheep Range was
estimated 10 be 750 afy, an average of the high and low estimales of the maximum rechasge

% Bedroc Ex. 2, Interim Order 1303- Rebuttal Report- Prepared by Bedroc and Dixon
Hydrologic, PLLC- August 2019, Hearing on Interim Order 1303, official records of the Division
of Waier Resources.
1" Bedroc Ex, 2; Western Ellte Environmental Inc.'s and Bedroc Limited, LLC's Closing
Statement (Bedroc Closing), Hearing on Interim Order 1303, official records of the Division of
Whater Resources.
218 See Tr, 1718-1719.
A9Te, 1719, 1741,
20T, 1718-1757, 1749-1750.
2! Bedroc Closing, pp. 13-14. Bedroc offered summary responses (o the first four questions posed
by Order 1303 but did no independent analysis. See Bedroc Closing, p-12.

Bedroc Closing, p. 2.
3 Id; Tr. 1726-1733.
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available. 2 SNWA challenged this calculntion, pointing out that the estimated rechasge could be
as low s 130 scre-feet, 25

Bedroc believes that it is capturing the recharge that would otherwise be lost 1o
evapolmnspiration,** Groundwater conditions at Bedroc's site show & rise in water Jevels between
2003 and 2006.* Bedroc attributed this rise in part to the installation of an unlined storage pond
upgradient from the well, but also to the 2005 recharge event that was discussed by many
participants to the proceeding.™® Between 2006 and 2011, Bedroc showed that groundwater levels
hed been relatively stable even though pumping by Bedroc was fairly constant.2® Bedroc showed
photo evidence of evapotranspiration occurring nround the Bedroc site, pointing to areas of white
surface soils and green occurring in the pholo as evidence of salt residue and phreatophytes, both
occurring es & result of shellow groundwater evaporation,™® The area is estimated to be sbout
2,200 acres, and the ET range is eslimated 10 be 0.2 to 0.3 feet per year™! This resvlis in an
estimate of 400 to 600 afa of groundwater tha1 polentizily could be captured every year wilthout
pulling groundwater from storage.™ }f pumping in this avea cxceeded ET, water levels 1o the east
of Bedroc would be dropping.2?

Bedroc considered the alluvial system at its Jocation to be a separate aquifer from the
carbonate-rock aquifer in the LWRFS.*™ CBD in ils report olso supports this conclusion,
suggesting that some groundwater can be withdrawn from the Coyote Spring Valley alluvial
aquifer system because that system is disconnected from and not responsible for substantial
recharge to the carbonale-rock aquifer.”* SNWA testified similarly during the hearing, 2

I Tr, 1724-1725, 1755.
35 Tr, 1755.

2 Bedroc Closing, pp. 5-9.
X1y, 1735,

2 .

9 Tr, 1735-1736.

30Ty, 1734, 1738.

Bl 1739.

BT, 1739,

3 Tr, 1739. See also Bedroc Closing, p. B.
47T, 1746,

5 Bedroc Ex. 2, p. 5.
367, 1024,
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Relying on & Jack of connection beiween pumping at Bedroc and the carbonale-rock
aquifer, Bedroc asseried that there is no likely impact (o the Wam Springs area caused by
Bedroc.” Bedroc compared groundwater elevations over time in two alluvial wells, CSV-3009M
and CSVM-7, and showed an upward wrend in groundwater elevations,2® But, when compering
groundwater elevalions of two moniloring wells in different sources, CSVM-7 in the alluvium and
CSVM+4 in the carbonate-rock aquifers, the carbonate-rock aquifer well elevations showed a
decline during the Order 1169 aquifer test, but the atluvial well elevation rose during the same
period and leveled off after the conclusion of the test.™? Bedroc concluded that these data illustrate
1) the hydraulic disconnect between the local alluvial aquifer and carbonate-rock aquiferand 2) if
historical alluvial pumping at Bedroc has not impacted water levels in nearby alluvial wells, then
there is likely no impact to spring or streamflow in the Muddy River Springs Area.

Finolly, Bedroc stated that managing all users in the region under the same system would
arbitrarily impact users whose water aeither comes from the regional carbonate-rock aquifer
syslem nor impacls the springs of concern downstream. ™ It urged caution in allowing transfer of
waler rights between alluvin! and carbonate-rock aguifers due to polential impacis on senior users
that are using local recharge that may not sustain pumping from additiona) users.2"! Transfers of
senior alluvial rights from the Muddy River Springs Area to the area near Bedroc should be
considered on a case-by-case basis to protect Bedroc's senior waler rights.22

Rl PUBLIC COMMENT

WHEREAS, following the conclusion of the Interim Order 1303 hearing, opportunity for
public comment was offered, including the opportunity to submit written public comment, which
wes due o be submilted to the Division no later then December 3, 2019. Lincoln County Board of

17 Bedroc Closing, p.11. Sze also SNWA testimony of Andrew Burns that pumping al Bedroc
wells is not likely to impact the carbonate system or the Muddy River. Tr. 1024~1025.

38 Bedroc Closing, p. 12, See also Tr. 1736~1737, 1752.

S?Tr. 1737-1738.

™0 Bedroc Ex. 2, pp. 2-4.

#id, p. 6.

2T, 1740.
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County Commissioners submitted written public comment in addition 10 the closing argument
submitted by LC-y .29

IV. AUTHORITY AND NECESSITY

WHEREAS, NRS 533.024(1)(c) directs the Stai= Engineer “10 consider the best available
science in rendering decisions concerning the availability of surface and underground sources of
water in Nevada.”

WHEREAS, in 2017 the Nevada Legislature added NRS 333.024(1Xe), declaring the
policy of the State 1o “manage conjunctively the appropriation, use and administration of all waters
of this Stata regardless of the source of the water.”

WHEREAS, NRS 534.020 provides that all waters of the State belong to the public and
are subject to alj existing rights.

WHEREAS, as demonstrated by the results of the Order 1169 aquifer test and in the data
collected in the years since the conclusion of the aquifer test, the LWRFS exhibits a direct
hydreulic coanection that demonstrates that conjunctive management and joint administration of
these groundwater basins is necessary and supported by the best available science 24

WHEREAS, the pre-development discharge of 34,000 acre-feet of the fully approprinted
Muddy River system plus the more than 38,000 acre-feet of groundwater appropriations within the
LWREFS greatly exceed the totnl water budget that may be developed without impairment of senior
existing rights or proving deirimental to the public interest,

WHEREAS, the available groundwater supply within the LWRFS that can be continually
pumped over the long-term is limited to the amount that may be developed without impairing
existing senior rights, rights on the Muddy River or edversely effecting the public interest in

3 See Board of County Commissioners, Lincoln County, Nevads, Public Comment to Interim
Order #1303 Hearing, Reporis, and Evidence on the Lower White River Flow System, Hearing on
Interim Order 1303, official records of the Division of Watar Resources,

¥ See, .5, NSE Ex. 245; NSE Ex. 248; NSE Ex. 256; NSE Ex. 252; NSE Ex. 282, Federal
Bureaus Order 1169 Report Selected References: Comparison of Simulated and Observed Effects
of Pumping from MX-5 Using Data Collected to the Endo of the Order 1169 Test, and Prediciion
of the Rates of Recovery from the Test, TetraTech, 2013, Heasing on Interim Order 1303, official
records of the Division of Water Resources, See also, e.g., CBD Ex. 3; MVWD Exs, 3- 4; MVIC
Ex. I; NCA Ex. 1, SNWA Exs, 7-9; USFWS Exs. 5-6; NPS Exs. 2-3.
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prolection of the endangered Moapa dace and the hebitat necessary 1o support the management
and recovery of the Moapa dace.

WHEREAS, pursuant to NRS 532.120, the Staie Engineer is empowered 1o make such
reasoneble rules end regulations as may be necessary for Lhe proper and orderly execulion of the
powers conferred by law.

WHEREAS, pursuant to NRS 534.110(6) the Siate Engineer is direcied (0 conduct
investigations in groundwaler basins where it appears that the average annual replenishment of the
groundwater s insufficient to meel the needs of alf waler right holders, and if there is such a
finding, the State Enginecr may restrict withdrawals to conform to priorily rights.

WHEREAS, within an area that has been designated by the Stale Engineer, as provided
for in NRS Chapier 534, and specifically, NRS 534.120, where, in the judgment of the State
Engineer, the groundwater basin is being depleted, the State Engineer in his or her administrative
capacily may make such rules, regulations and orders as are deemed essential for the welfare of
the area involved 3

WHEREAS, the State Engineer has the authority 10 hold a hearing to take evidence and
the interprelation of the evidence with respect 1o its responsibility to manage Nevada's water
resources and to allow willing participants to present evidence and testimony regarding the
conclusions relating lo the questions presented in Interim Order 1303. The Stae Engineer
recognizes that the MBOP js a fed=rally recognized tribe, and that its participation in the heering
was to facililale the understanding of the interpretation of data with respect 1o the Interim Order
1303 solicitation,

V. ENDANGERED SPECIES ACT

WHEREAS, the Endangered Species Act (ESA), 16 U.S.C. 81531 £t seq, is a fedaral law
designed to serve the purpose of identifying, conserving and ultimately recovering species
declining toward extinciion,™ Specifically, while the ESA is Pprimarily & conservation program,
critical element of the conservation component seeks to encourage coaperation and coordination

M3 Ses also NRS 534.030, NRS 534.110.
3616 U.S.C. § 1531(a)~(b).
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with state and local agencies.? The responsibility of enforcement and menegement under the ESA
rests predominately with the federal government; however, the ultimate responsibility is shared 29

WHEREAS, the ESA makes it unlawful for any person to “take” an endangered species -
or to attempl to comumit, solicit another to commit, or cause 1o be commitied, 2 taking.**° The term
“person” is broadly defined o include the State and its instrumentalities.® “Take" encompusses
actians that “harass, harm" or otherwise disturb listed species, including indirect actions thet result
in a take.! For example, & state regulelor is not exempted from the ESA for takings that occur as
a result of a Hicensee's regulated activily. Stales have been faced with the impediment of their
odministrative managemeat actions being subservient to the ESA. Forexamgple, the Massachusetts
Division of Marine Fisheries was subject to an injunction prohibiting it from issuing commercinl
fishing licenses because dolng so would Tikely lead to the taking of an endangered species, ™ in
Strahan v. Caxe, the count’s decision relied on reading two provisions of the ESA— the definition
of the prohibited activity of a “taking” and the cousation by a third party of a taking— “to apply
toacts by third parties that allow or autharize acts that exact a taking and that, but for the permilting
process, could not toke place.”™ Although Massachusells was not the one direetly causing the
harm io the endangered species, the court upheld the injunction because “a governmental third
Party pursuant to whase authority an actor directly exacts a taking of an endangered species may
be desmed to have violated the provisians of the ESA."> Al feast three other circuits have held
similarly.™ In each case, “the regulatory enlity purports 1o make lawful an activity thal allegediy
violates the ESA."*® Thus the action of granting the permit for the regulated activity has been
considered an indirect cause of n prohibited waking under the ESA.

H7 16 US.C. § 1531(c); 16 U.S.C. § 1536.

8 16 U.S.C.A. § 1536.

16 U.S.C.A. § 1538(g).

3016 US.CA. § 1532(13).

351 16 US.C.A. § 1532(19). The term “harm” is defined by regulation, 50 C.F.R. § 17.3 (1999).
232 Strahan v. Coxe, 127 F.3d 155 (1st.Cir.1997), cert denied 525 U.S. 830 (1998).

2% 14 . p. 163,

9 /d

5 See Sierra Club v. Yeutier, 926 F.2d 429 (5th Cir.1991); Defenders of Wildlife v. EPA, 882 F.2d
1294 (Bth Cir. 1989); Loggerhead Turtle v. County Council, 148 F.3d 123] (11th Cir.1998); Palila
v. Hawaii Dept. of Land & Natural Resources, 852 F.2d 1106 (Sth Cir.1988).

36 Loggerhead Turtle, 148 F.3d a1 1251.
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WHEREAS, the use of waler in Nevada is a regulated activity. ™ 1t is the responsibility
of the State to manage the appropriation, use end administration of all waters of the state,2™® Based
on Strahan and similar decisions, the act of issving a permit to withdraw groundwaler that reduces
the flow of the springs that form the habitat of the Moapa dece and were 10 reslt in harm to the
Mospa dace exposes the Division, the Sisie Engineer and the State of Nevada o liability under the
ESA.

WHEREAS, a USFWS biological opinion for the MOA found that the reduction in spring
flow [rom the warm springs could impact the dace population in muitiple ways, First, the USFWS
found thet declines in groundwater levels will reduce the flow to the Warm Springs area and allow
for cooler groundwater seepage into streams. With reduced spring flow, Moapa dace habitat is
reduced.”® Additionally, USFWS determined that the reduced flows of warm water from the
springs will also result in cooler water available throughout the dace habitat, reducing spawning
habitat and resulting in a population decline.

WHEREAS, based upon the estimony and evidence offesed in response o Interim Order
1303, it is clear that it is necessary for spring flow measured at the Warm Springs West gage to
flow at a minimum rate of 3.2 cfs in order to maintain habital for the Moapa dace.®! A reduction
of flow below this rate may result in a decline in the dace population, This minimum flaw rate is
not necessarily sufficient to support the rehebilitation of the Moapa dace. %2

27NRS 533.030; 533,325; 534.020.

% NRS 533.325; 533.024(1)(e); 534.020.

9 USFWS Ex. 5, pp. 50-52.

* SNWA Ex. 8, pp. 6-2 through 6-3; SNWA Ex. 40, Hatten, J.R., Bani, TR, Scoppetione, G.G.,
and Dixon, C.J,, 2013, An ecohydroulic model to identify and monitor Moapa dace habitat, PLoS
ONE 8(2):e55551, dol: 10.1371/journal. pone.0055551., Hearing on Interim Order 1303, official
records of the Division of Water Resources; SNWA Ex. 4, U.S. Fish and Wildlife Service, 2006a,
Intra-service programmatic blological opinion for the proposed Muddy River Memorandum of
Agreement regarding the groundwater withdrawal of 16,100 acre-feet per year from the regional
carbonate aquifer in Coyote Spring Valley and California Wash basins, and establish conservation
measures for the Moapa Dace, Clark County, Nevada, File No. 1-5.05 FW-536, January 30, 2006.,
Hearing on [nterim Order 1303, official records of the Division of Water Resonrcas,

1T, 1127-1128.

2 Tr. 401402, 1147, 1157-1158,
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WHEREAS, the ESA prohibits any loss of Moapa dace resuliing from actions that would
impair habitat necessary for its survival. Some groundwater users are signatories to an MOA that
euthorizes incidentnl toke of the Moapa dace; however, the State Engineer and many other
groundwater users are not covered by the terms of the MOA 263 Not only would liability under the
ESA for a “1ake" extend to groundwater users within the LWRFS, but would 50 extend to the State
of Nevada through the Division as the government agency responsible for permitting water use.

WHEREAS, the State Engineer concludes that it is ogainst ths public interest to allow
groundwater pumping from the LWRFS that will reduce spring flow in the Warm Springs area to
a level that would impair habitat necessary for the survival of the Moapa dace and could result in
take of the endangered species,

V1. GEOGRAPHIC BOUNDARY OF THE LWRFS

WHEREAS, the geographic boundery of the hydrologically connected groundwater and
surface water sysiems comprising the LWRFS, ns presented in Interim Order 1303, encompasses
the area that includes Coyote Spring Valley, Muddy River § prings Area, Califomia Wash, Hidden
Valley, Gamnet Valley and the northwest portion of the Black Mountains Area. ™ The rationale for
incorporating these areas inlo a single administrative unit included the presence of a distinct
reglonal carbonate-rock aquifer that underlies and uniquely connects these areas: the remarkably
flat potentiometric surface observed within the aren; the diagnostic groundwater level
hydrographic pattern exhibited by monitoring wells distribited across the area; and the ares-wide
diagnastic water level response to pumping during the Order 1169 aquifer test. Each of these
characteristics were previously identified and examined in the hydrological studies and subsequent
hearing that followed the completion of the Order 1160 aguifer test. Indeed, these characteristics
were the foundational basis for the Siate Engineer’s determination in Rulings 6254-6261 that the

*2 NSE Ex. 236; SNWA Ex. 8, pp. 5-1 through 5-B.
%4 See NSE Ex. 1, p. 6.
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close hydrologic connection? and shared source snd supply of water in the LWRFS required joint
managemenl. 25

WHEREAS, evidance and testimony presented during the Interim Order 1303 hearing
indicated 8 majority consensus among staksholder participants that this originally defined area is
Bppropriaiely combined inlo a single unit™ Evidence and testimony was also presented on
whether to add adjacent basins, or parts of basins to the administrative unit; to modify boundaries
within the existing administrative unit; or to eliminate the common administrative unit boundaries.
The Siate Engineer has considered this evidence and testimony on the basis of a common set of
criteria that are consistent with the original charecteristies considered eritical in demonstrating a
close hydrologic connection requiring joint management in Rulings 6254-6261 and more
specifically, include the following:

1) Water level observetions whose spatial distribution indicates a relatively uniform or Aat
polentiometric surfuce are consistent with a close hydrologic connection,

% The Sute Engineer notes thal the terminology “hydrologic connection™ and “hydraulic
connection™ have been used by different pesties sometimes interchangenbly, and commonly with
nearly the same meaning, The Siele Engineer considers a hydreulic connection to be intsinsically
tled to the behavior and movement of water. With regard 1o aquifers, it may be thought of as the
natwral or induced movement of water through permesble geologic material, The degres of
hydraulic connection can be cansidered a measure of the interconnection between locations as
defined by a cause and effect change in potentiometric surface or a change in groundwater inflow
or outflow thal reflects characteristics of both the aquifar material end geometry, and groundwater
behavior. It is commonly characterized by a response that is transmitted through the aquifer via
changes in hydraulic head, ie., groundwater levels. Hydrologic connections may include hydraulic
connections but can also represent more complex sysiem intsractions that ean encompass all paris
of the water cycle, and in some cases may focus on flow paths, water budgets, geochemical
interactions, elc. The State Engineer's use of the term “close hydrological connection" is intended
10 encompass and include a direct hydraulic connection that is reflected in changes in groundwater
levels in response 10 pumping or other Muxes into or out of the aquifer system within a matter of
days, months, or years, The closeness, strength, or directness of the response is indicated by timing,
with more distinct and more immediate responses being more “clase”,

65 See NSE Ex. 14, p. 12,24,

67 See Participant testimony from SNWA (Tr. 875-876), CNLV (Tr. 1418), and CSI (Tr. 95-96).
Several other participants agreed, 100, that the State Enginzer's delineation of the LWRS as defined
in Interim Order 1303 was accepiable, See also Bedroc Closing, p. 12, Church Closing, p. I;
Technichrome Response, p. 1. Other panticipants recommended larger areas be included within
the LWRFS boundary. See Tr. 261-266 (USFWS), 1571-1572 (CBD), 16971698 (MVIC), Ses
also NV Energy Closing, pp. 2-3; NFS Closing pp, 2-5.
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2) Water level hydrographs that, in well-to-well comparisons, demonstrate @ similar
lemporal patiern, irrespective of whelher the pattemn is coused by climate, pumping, or other
dynamic is consistent with a close hydrologic connection.

3) Waler level hydrographs that demonsirate nn observable increase in drawdown that
corresponds to an increase in pumping and an observable decrease in drawdown, or a recovery,
that corresponds to a decrease in pumping, are consistent with a direct hydraulic connection and
close hydrologic connection to the pumping location(s).

4) Water level observations thol demonsirale a relatively steep hydraulic gradient are
consistent with 2 poor hydraulic coanection and a potential boundary.

5) Geological structures that have caused a juxtaposition of the carbonate-rock aquifer with
low permeability bedrock cre consistent with a boundary.

6) When hydrogeologic information Indicote a close hydraulic connection (based on
criteria 1-5), but imited, poor quality, or low resolution water leve! data obfuscate a delermination
of the extent of that connection, a boundary should be established such that it extends out to the
nearest mapped feature that juxtaposes the carbonale-rock aquifer with low-permesbility bedrock,
or in the absence of that, to the basin boundary.

WHEREAS, some testimony was presented advocating to include additional areas to the
LWRFS based principally on water budget considerations and/or common groundwaler flow
pathways.?® Indeed, some participanis advocate 10 include the entire White River Flow Syslem,
or other basins whose water may uliimatcly flow inlo or Aow oul of the system.? Other
participants used, but did not rely on, water budgel and groundwater flow path considerations to
support their analysis. Like those participants, the Siale Engineer agrees that while waler budgat
and groundwater flow path analysis are useful 1o demonstrate o hydrologic connection, additional
information is required to demonstrate the relntive strength of that connection. Thus, the State

%3 Ses .5, CNLV Ex. 3,p, 33, Tr. 1430; NPS Closing, p. 2. See also Tr. 253-257; Sue Braumiller,
Interpretations of available Geologic and Hydrologic Data Leading to Responses 1o Questions
Posed by the State Enginzer in Order 1303 regarding Conjunctive Management of the Lower
White River Flow System (USFWS Braumiller presentstion), slide 11, ftem 6., butles 1, official
records of the Division of Water Resources; MBOP Ex. 2, p. L.

%9 See e.g., GBWN Report, pp. 1-2.
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Engineer recognizes that while any hydrologic connection, weak or strong, needs to be considered
in any management approach, many of the connections advocated based principally on a water
budget or flow path analysis, including thase batween nearby basins like Las Veges Valley and
Lower Meadow Valley Wash, are not demonstrated 1o provide for the uniquely close hydraulic
conpection thal require joint manogement.

WHEREAS, in their closing statement, NPS proposes that all adjacent hydrographic areas
to the original Interim Order 1303 administrative unit where o hydraulic interconnection exists,
whether weak or strong, be included in the LWRFS.*™® Kt does so o alleviate the need for
developing new managemenl schemes for the excluded remnants and (o provide for appropriale
management approaches based on new information and improved undersianding of differing
degrees of hydraulic interconnection in various sub-basins, The Stale Engineer agrees with this
logic, up to & point, und has applied these concepls to the extent practical as demonstrated in his
criteria for determining the extent of the LWRFS. However, the State Engineer also finds thai there
must be reasonable and technically defensible limils o the geographic boundary. Otherwise, if
management were (o be based on the entire spectrum of weak to strong hydraulic interconnection,
then exelusion of an area from the LWRFS would require absolute isolation from the LWREFs;
every sub-bosin would have its own management scheme based on some measure of its degree of
connectedness; and proper joint management would be intraciable.

WHEREAS, evidence and testimony was also presented by the NPS regerding the specific
inclusion of the entirety of the Black Mountains Area in the LWRFS.2" The State Engineer
recognizes that there may be a hydrologic connection between the Black Mountains Area and
upgradient basins that are sources of inflow, and that outflow from the LWRES carbonate-rock
aquifer may contribute to discharge from Rogers and Blue Point Springs. However, the State
Engineer does not find that this supports inclusion of the entirety of the Black Mounlains Area.
This determination is made based on the lack of cantiguity of the carbonate-rock aquifer into this

* NPS Closing, pp. 3-5.

PYNPS Closing pp. 34, See also Tr.534, 555-569; Richard K. Weddell, Ir., Testimony of Richard
K. Waddell on behalf of the National Park Service, presentation during hearing for Interim Order
1303 (NPS Presentalion), slides 32-46, official racords of the Division of Water Resources,
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area,”" the difference in observed waler leve! elevations compared to thase in adjacent carbonate-
rock aquifer wells to the north and west,*” and the absence of observed diagnostic hydrographic
paltemns and responses Lho! define the uniquely close hydraulic connection thet characierizes the
LWRFS.™

WHEREAS, evidence and lestimony presented by USFWS relied principally on
SeriesSEE analysis of waler level responses submilied by the Department of Interior Bureaus
following the Order 1169 aquifer test 1o establish the general exient of the LWRFS. This was
supported by the application of hydrogeology and principles of groundwater flow fo define specific
boundary limits to the LWRFS, Il proposed that most of the Lower Meadow Valley Wash be
considered for inclusion in the LWRFS based on the polential geologic continuily between
carbonate rocks underlying the Lower Meadow Valley Wash and the carbonate-rock aquifer
undeclying Coyole Spring Valley, the Muddy River Springs Area, and Califomnin Wash 2"
Additionnlly, it asserted thet the alluviel aquifer system in Lower Meadow Valley Wash
contributes to and is connected to both the Muddy River and the alluvial aquifer system in
Californiz Wash, The State Engineer finds that while carbonate rocks may underlie the Lower
Meadow Valley Wash and be contiguous with carbonate rocks to the south and wesl, dola ane
lacking to chamclerize the potential hydraulic connection that may exist. Reganding the hydraulic
connection belween the Lower Meadow Valley Wash alluvie] aquifer ond the LWRFS, the State
Engineer agrees with USFWS thal a connection exists, but finds that any impacls related 1o water
development in the Lower Meadow Valley Wash alluvial aquifer are localized, and unrelated to
the carbonate-rock aquifer, and can be appropriately managed outside the LWRFS Joimt
MENIZement process.

WHEREAS, NCA advocated for the exclusion of the portion of the Black Mountains Area
from the LWRFS that contains their individual production wells. NCA premise this primarily on
testimony and analysis performed by SNWA with respect o the impact of pumping from this area

*72 See CS1 Ex. 14, Plole 2, Map and Plate 4, Cross section K-K', in Peter D. Rowley et. al.,
Geology and Geophysics of White Pine and Lincoln Counties, Nevada and Adjacent Parts of
Nevada and Utah: The Geologic Framework of Regional Groundwaier Flow Systems, Nevada
Bureau of Mines and Geology Report 56.

I See, e.g., USFWS Ex. 5, p. 30.

M, p. 17

5 1d., pp. 19-24.
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on discharge to the Warm Springs area.?™ It also used hydrogeologic and waler level response
information 1o conclude that strike-slip faulting and a wenk statistical correlation belween water
levels at NCA well EBM-3 and EH-4 in the Warm Springs area support a boundary to the north
of the NCA production wells. While the State Engineer finds logic in NCA's position, other
testimony describing flaws in the SNWA analysis make fora compelling argument egainst relying
on SNWA's statistically-bused results.*”” The substantial similarity in observed water level
elevation and water level response at EBM-3 compared (o EH-4*® and limitations in relying on
poor resolution waler level measurements for statistical or comparative analysis®™ requires a more
inclusive approach that places the boundary to the south of the NCA production wells to a
geological Jocation that coincides with the projection of the Muddy Mountain Thrust, This more
closely coincides with the measurable drop in waler levels recognized to occur south of the NCA
wells, between EBM-3 and BM-ONCO-1 and 2, that s indicative of o hydraulic barrier or zone of
lower permesbility.®® It also betier honors the State Engineer’s criteria by acknowledging the
unceriainty in the data while reflecting a recognized physical boundary in the carbonate-rock
oquifer. Specifically, this shall be defined to include that portion of the Black Mouvrtains Area
lying within portions of Sections 29, 30, 31, 32, and 33, T.1 8S., R.64E., M.D.B.&M.; portions of
Sections 1, 11, 12, 14, 22, 23, 27, 28, 33, and 34 and all of Sections 13, 24, 25, 26, 35, and 36,
T.198., R.63E,, M.D.B.&M.; portions of Sections 4, 6,9, 10, and 15 and all of Sections 5, 7,8,
16,17, 18, 19, 20, 21, 29, 30, and 31, T.19S., R.64E., M.D.B.&M 2

WHEREAS, numerous participants advocated to include Kane Springs Valley in the
LWRFS basins.™ Other participants advocated 10 exclude Kane Springs Valley. ™ Several expert
wilnesses recommended the exciusion of Kane Springs Valley based on their characterization of
waler level elevation data, lemporel hydrogmphic response patiems, geochemistry, and/or the

2 See, Tr. 1622, 1624; NCA Closing.

T See, eg., Tr. 1467-1469 CNLV presentation, slides 21-23; Tr. 1784-1786; NV Energy
preseniation, slides 32-33,

Y8 NCA Closing, p. 18, Figure 3.

29 NCA Closing, p. 8.

%0 Sep 2,8, USFWS Ex. 5.

2! See map of the LWRFS Hydrographic Basin as defined by this Order, Attachment A.

" See, e.., NV Energy Closing, p. 2; NCA Closing, p. 10-14; MYWD Closing, p. 2-8.

3 See e.g., Written Closing Statement of Lincoln Counry Water District and Vidler Water
Company, Inc. (LC-V Closing), Hearing on Interim Order 1303, official records of the Division
of Water Resources, p. 3-6; CSI Closing, p, 2.
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geophysically-inferred presence of structures that may acl as flow barriers, Others recommended
inclusion based on the same or similar sat of information. Water level elevations observed near the
southem edge of Kane Springs Valley are pproximately 60 fect higher then those observed in the
majority of carbonate-rack squifer wells within the LWRFS 1o the south; consistent with a zone
of lower permeability.** Some experts suggested that the hydrographic responsa paitem exhibited
in wells located in the southemn edge of Kane Springs Valley is different compared 1o thu! exhibited
in wells In the LWRFS, being muted, lngged, abscured by climate response, of compromised by
low-resalution dala.™* In this regard, the State Engineer recognizes these differences. However,
he finds that the evidence and lestimony supporting a similarity in hydrographic patterns and
Fesponse s provided by expert witnesses, like that of the NPS, 10 be persuasive.*® Namely, that
while attenusled, the gensral tydrographic pattern observed in southern Kane Springs Vallay
reflects a response to Order 1169 pumping, consistent with a close hydroulic connection wilh the
LWRFS. The State Engineer also finds thal occomence of the carbonate-rock aquifer in the
southern Kane Springs Valley indicates that there is no known geologic fealure at or near the
southern Kane Springs Valley bowder that serves (o Jjuxiopose the carbonate-rock equifer within
the LWRFS with low permeability rocks in Kane Springs Valley.”™ He also finds that while
geologic mopping® indicates that the carbonnte-rock aquifer does not extend across the northern
poition of the Kane Springs Valley, there is insufficient information available 10 determine
whether the non-carbonate bedrock interpreted 10 underlie the northern pert of the Kane Springs
Velley represents low-permeability bedrock that would define 2 hydravlic boundary 1o the
carbonnte-rock aquifer.® Afier weighing all of the testimony and evideace relative to his eriteria

1.C-V Closing, p. 7.

5 See, e.g., LC-V Closing, pp. 5-6; LC-V Ex, I, Pp- 3-3-3-4; CS]1 Closing, pp. 5-6.

4 Sez Tr. 524-55. See, e.g., NFS presentation, slides 23-27.

7 Pursuant to the crteria requiring joint managemenl of hydrographic basins and the sixih criteria
establishing that the boundary should extend (o the nearest mapped feature that juxtaposes the
carbonate-rock aquifer with low-permeability bedrock, or where a maepped feature cannol be
adequalely identified, to the basin boundary, the Statr Engineer includes the eatirety of Kane
Springs Valley,

M See, e.g., NSE Ex. 12; Page, W.R., Dixon, G.L., Rowley, P.D,, and Brickey, D.W., 2005,
Geologic Map of Paris of the Colorado, Whire River, and Death Vailey Groundwater Flow
Systems, Nevada, Usah, and Arizana: Nevada Bureau of Mines and Geology Mep 150, Plate plus
lexl

%9 See, e.g., SNWA Ex. 7, Pp- 24, 2-5, 2-10, 2-11, and 4-1, that describe volcanjc rocks as
important equifers, and calderas as both flow paths and barriers depending on structural controls
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for inclusion into the LWRFS, the State Engineer finds that the available information requires that
Kane Springs Valley be included within the geographic boundery of the LWRFS.

WHEREAS, limited evidence and testimony were provided by participents advocating 1o
either include or exclude the northemn portion of Coyote Spring Valley. The Stote Engineer finds
that while information such as thei provided by Bedroc is convincing and supports a finding that
local, potentially discrete aquifers may exist in parts of the northern Coyote Springs Valley, his
crileria for defining (he LWRFS calls for the inclusion of the enlirely of the basin in the LWRFS,
However, the Siale Engineer also acknowledges thal there may be circumstances, like in the
northern Cayole Spring Valley, where case-by-case considerations for proper management are
wamanted,

WHEREAS, evidence and testimony from Geargia-Pacific and Republic, and MBOP
advocaied agains! creating a single LWRFS administrative unit, Their arguments were principally
besed on concems that there was insufficient consensus on defining the LWRFS geogmphic
boundaries and that there were inherent policy implications to establishing an LWRFS
edministrative unit. MBOP recommended continuing to collect data and focusing on areas of
scienlific consensus. Georgia-Pacific and Republic asserted that boundaries are premature without
additional data and without a legally defensible policy and management tools in place. They
expressed concern that creating an administrative unil at this time inherently directs policy without
providing for due process, The State Engineer has considered these concems and agress that
additional data and improved understanding of the hydrologic system is critical to the process. He
nlso believes that the dala currently avallable provide enough information to delineate LWRES
boundaries, and that an effective manogement scheme will provide for the flexibility to adjust
baundaries based on additional information, retain the ability to address unique management issues
on & sub-basin scale, and maintain partnership with water users who moy be affected by
meanogemenl actions throvghout the LWRFS.

to flow, citing Peter D. Rowley, and Dixon, G.L., 2011, Geology and Geophysics of Spring, Cave,
Dry Lake, and Delomar Valleys, White Pine and Lincoln Connties, and Adjacent Areas, Nevada
and Utah: The Geologic Framework of Regional Flow Systems,,
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WHEREAS, evidence and testimony support the delinestion of a single hydrographic
basin as originally defined by the Staie Engineer in Interim Order 1303, with the adjustment of the
Black Mountain Area boundary and the eddition of Kane Springs Valley. The State Engineer
acknowledges that special circumstances will exist with regard (o both intemal and external
management. Water development both inside and outside of the perimeter of the LWRFS wi}
continue o be evaluated on the best availoble data and may become subject to or excluded from
the constrains ar regulations of the LWRFS,

WHEREAS, the geographic exient of the LWRFS is intended to represent the area that
shares both & unique and close hydrolegic connection and vinually all of the same source and
supply of water, and therefore will benefit from joint and conjunctive management. In that light,
the State Engineer recognizes that different areas, jointly considered forinclusion into the LWRFS,
have been advocated both to be included and to be excluded by the different hearing participants
based on different perspectives, different data subsels, and different criterie. For the Muddy River
Springs Aren, Califomia Wash, Gamet Valley, Hidden Valley, Coyote Spting Valley, and a
portion of the Black Mountain Ares, thereisa persuasive case previously Iaid out in Rulings 6254~
6261, and the consensus amongst the participanits support their inclusion in the LWRFS, For other
sub-basins such as Kane Springs Valley and the area around the NCA production wells in the
Black Mountgin Area, there is persuasive evidence to support their inclusion or exclusion;
however, the Stale Engineer's criterin and availsble dota mandate their inclusion. Their inclysion
in the LWRFS provides the opportunity for conducting additional hydrologic studies in sub-basins
such as these, to determine the degrea to which walter use would impacl water resources in the
LWRFS and to allow continued pariicipation by holders of water rights in future management
decisions. Thus, these sub-basins, and any other portions of the LWRFS that may benefit from
additional hydrological study, can be managed more effectivaly and fairly within the LWRFS. For
other besins whose inclusion was advocated, such es the northern portion of Las Vegas Valley and
the Lower Meadow Valley Wash, the State Enginesr finds that data do not exist (o apply his
criteria, and therefore they cannot be cansidered for inclusion into the LWRFS. These types of
areas may require additional study and special consideration regarding the potential effects of
waler use in these areas on waler resources within the LWRES.,
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VIL. AQUIFER RECOVERY SINCE COMPLETION OF THE ORDER 1169
AQUIFER TEST

WHEREAS, during the Order 1169 aquifer t2st an average of 5,290 afa were pumped from
the carbonate-rock aquifer wells in Coyote Spring Valley and a cumulative total of 14,535 afa ware
pumped throughout the Order 1169 sludy basins. A portion of this total, approximately 3,840 acre-
feet per year, was pumped from the alluvial aquifer in the Muddy River Springs Area 2 1n the
Years since completion of the Order 1169 aquifer test, pumping from wells jn the LWRFS has
gradually declined.®' Pumping in 20132014 nveraged 12,635 afe: pumping in 2015-2017
averaged 9,318 ofa. ™ Pumpage inventories for 2018 that were published afier the completion of
the hearing report a toial of 8,300 afa. ™ Pumping from alluvial equifer wells in the Muddy River
Spring Area has consistently declined since closure of the Reid Gardper power plant beginning in
2014, while pumping from the carbonate-rock aquifer since the completion of the aquifer test has
consistently ranged between opproximately 7,000 and 8,000 ofa.

WHEREAS, the information obinined from the Order 1169 aquifer test and in the years
since the conclusion of the test demonstrates that while, following conclusion of the aquifer test,
there was a recovery of groundwater levels, the carbonate-rock aquifer has nol recovered 10 pre-
Order 1169 test levels.® Evidence and testimony submitted during the 2019 hearing does nol
refute the conclusions made by the State Engineer in Rulings 6254-6261 regarding inlerpretstions
of the Order 1169 aguifer test results, which were based on observations and analysis by muliple
technical experts. Groundwater level recovery reached completion approximately two to three
years nfler the Order 1169 aquifer test pumping ended 5

"X NSEEx. I, p. 4.

* See, e.g. NSE Ex. 50, Pumpage Report Coyote Spring Valley 2017; NSE Ex, 67, Pumpage
Report Black Monniains Area 2017, NSE Ex. 84, Pumpage Report Garnet Valley Area 2017; NSE
Ex. 86, Pumpage Report Californla Wash Area 2017; Ex. 88, Pumpage Report Muddy River
Springs Area 2017, Heering on Interim Order 1303, official records of the Division of Water
Resources,

1,

g,

4 See, £.5., SNWA Ex. 7, pp. 5-17-5-18, 8-2; NPS Closing, p. 4; MVWD Closing, p. 8, Seealso
Tr. 1807; NV Energy presentation, p. 1.

3 SNWA Ex, 7, pp. 5-17-5-18; NVEEx. |, p.2
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WHEREAS, several participants testified about the effects of drought and climale on the
recovery of groundwater levels and spring discharge afier the Order 1169 aquifer test. Droughts,
or periods of drier than normal conditions that last weeks, months, or years can lead 1o declines in
groundwater levels. ™ The LWRFS is within Nalional Oceanic and Atmospheric Administration®s
Nevadn Climate Division 4 (Division 4). Precipitation records for Division 4 from 2006 1o the
2019 season records indicate that 10 of those 14 sensons received lower than average
precipitation ™ Despite low precipitation, several participants submitied evidence that water
levels continue to rise under current climale conditions in other areas with & relative lack of
pumping that are tributary 1o the LWRFS, such as Dry Lake Velley, Delamar Valley, Garden
Valley, Tule Desert, Dry Lake Valley, and other areas ™ These rises have been atributed to
efficient winter recharge that has occurred despite low cumulative precipitation.™® Based on these
observations, it was argued that the continued stress of pumping in the LWRFS carbonate-rock
aquifer is limiting the recovery of water levels.*® The State Engineer acknowledges thal spring
discharge is affecled by both pumping and climate, and finds that groundwater levels remain a
useful tool for monitoring the siate of the aquifer system in the LWRFS regardless of the relative
contribution of climate and drought to the measured groundwater levels, The State Engineer only
has the avthority to regulate pumping, not climaie, in consideration of jts potential to cause conflict
or (o be detrimental to the public inlerest and must do so regasdless of the relative contributing
effecis of climate.

WHEREAS, evidence and testimony during the 2019 hearing was divided on whether
waler levels in the Warm Springs area ond carbonate-rock aquifer indicate the system has reached
or is appronching equilibrium,* or is slill in a stale of decline.’™ Hydrographs and evidence
presented show that water levels at well EH-4 nenr the Warm Springs area have been relatively
stable for several years following recovery from the Order 1169 aquifer test.*® However, other

*® See USGS, 1993, Droughs, US Geological Survey Open File Report 93-642, accessible at
hitps://bitly/93-642, (last accessed June 6, 2020).

"7 SNWA Ex. 7, pp. 4-1-4-4,

298, 577, 304-307.

259 NPS Ex. 3, Appendix A.

3% Sen, e.g., SNWA Closing, p. 11. NPS Closing, p. 4. Sez also Tr. 642, 644-45, 1545.

I MVWD Closing, pp. 8-9. See also NV Energy Closing, p. 3; CNLYV Closing, pp. 5-7.

32 SNWA Closing, pp. 11-12. NPS Closing, pp. 4-5.

3 SNWA Ex. 7, pp. 5-7.
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carbonate-rock aquifer wells located further away from the Warm Springs area such as CSVM-1,
TH-2, GV-1, and BM-DL-2 appeas to have reached peak recovery from the Order 1169 aquifer
test in 2015-2016 and have exhibited downward trends for the past several years® The Stale
Engineer agrees that water levels in the Warm Springs area may be eppronching steady siate with
current pumping conditions. However, the trend is of insufficient duration to make this
determination with absolute assurance and continued moniloring is necessary to determine if this
trend continues or if weter levels are continuing to decline slowly,

VOI. LONG-TERM ANNUAL QUANTITY OF WATER THAT CAN BE PUMPED

WHEREAS, the evidence end testimony presenled at the 2019 hearing did not result in a
consensus amang experts of the Jong-term annual quantity of groundwater that can be pumped.
Recommendations range from zero to over 30,000 afa, though most expents agreed that the amount
must be equel to or Jess than the current rate of pumping, There is a near consensus that the exact
amount thal cen be continually pumped for the long-term connot be absolutely delermined with
the data available end thal to make that delermination will require more monitoring of spring flows,
waler levels, and pumping amounts over time.

WHEREAS, evidence and 1estimony were presented arguing that the regional water
budgel demonsirates that far more groundwater is available for development within the LWRFS
thon is currently being pumped. CSI argues that the tolal amount of grovndwater availzble for
extraction from the LWRFS may be up to 30,630,%° which is on estimale of the enlirety of natural
discherge from the system that occurs through groundwater evapoiranspiralion and subsurface
groundwater ouiflow. Nearly all other experts disngreed that pumping to that extent could occur
withoul causing harm (o the Moapa dace or conflict with senjor Muddy River decreed rights. The
disogreement is not abonl the amount of the water budget, but rather the importance of the water
budget in determining the amount of groundwater in the LWRFS thal can continually be
pumped,*® not the amount of inflow and outflow to the system. In addition, aveilability of
groundwater for pumping based on water budget should consider whether the same water is
approprialed for use in upgradient and downgradient basins, and CSI did not account for this.

304 4,
3% CS1 Closing, p. 2.
%6 See e.g., SNWA Ex. 9, p. 24.. MVWD Ex. 3, p. 4; NPS Ex. 3, p. 23,
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The State Engineer recognizes that the water budget is important to fully understand the
hydrology of the regional flow system but also agrees with nearly all participants that the regional
water budget is nol the limiting measure to determine water available for development in the
LWREFS. The potential for conflict with senior rights and impacts that are dewimenta! to the public
interest in the LWRFS is controlled by aquifer hydraulics and the effect of pumping on discharge
al the Warm Springs area rather then the regional water budget.

WHEREAS, evidence and testimony were presented arguing thet the location of pumping
within the LWRFS is an important variable in the determination of the amount thst can be pumped.,
Participants representing groundwater users in Gamet Valley and the APEX area at the south end
of the LWRFS (estified that pumping within Gamet Valley does not have s discemable signal at
wells near the Warm Springs area and that the hydraulic gradient from north-to-south within the
LWRFS indicates thul there is a component of groundwater flow in Gamet Valley that does not
discharge to the Warm Springs area.¥™ Several participants agreed thet moving pumping to more
distal locations within the LWRFS will lessen the effect of that pumping on spring flows. NV
Energy testified that there would be a lesser effect because pumping areas around the pariphery of
the main carbonate-rock aquifer nre less wellconnected (o the springs, and because of the
likelihood thot some amount of subsurface oulflow occurs along and southern and southeastern
boundary of the LWRFS and it is possible to caplure some of Lhat subsurface outflow without a
drop-for-drap effect on discharge at the Warm Springs area®® Others drew the same conclusion
based on their review of the data and characterization of o heterogeneous system*® or on weak
conneclivity beiween peripheral locations and the Warm Springs area?

CSI argues that more groundwater development can occur in the LWRES because
subsurface foult struclures creale compartmentalization and barriers 1o groundwater flow that
reduce the effects of pumping on discharge at the Wasm Springs area ™! They rebut the contention
by others that spring flow is affected homogeneously by pumping within the LWRFS 32 OS] used
geophysical data to map a north-south wrending subsurface feature that bisects Coyole Spring

%7 See CNLV Ex. 3, pp. 45-47; GP-REP Ex, 1, pp. 2-3,

38 NVE Ex. 1, pp. 8-9.

3P See e.g, MBOP Ex. 2, p. 23; GP-REP Ex. 2, pp. 4-5. See also Technichrome Response.
2(0See e.g. NCA Closing, pp. 2-10; LC-V Clasing, Pp. 4-6; Bedroc Closing, pp. 9-11.

31 €SI Closing, pp. 2-5.

212 OS] Ex. 2, pp. 40-41.
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Valley. They hypothesize tha this structure is an impermeable flow barrier that creates an isolated
groundwater flow path on the west side of Coyote Spring Valley from which pumping would
capiure recharge from the Sheep Range without spring flow depletion at the Warm Springs area 33
MBOP also contends that the sysiem is far too complex to characterize it as 8 homogencous
“bothiub” and that preferential flow paths within the region mean thet pumping stress will greatly
differ within the LWRFS depending on where the pumping occurs.?™ Rebuttals to MBOP and CSI
conltend that an emphasis on complexities in geologic structure is a distraciion from the question
at hand, and thet the hydmulic deta collected during and after the Order 1169 aquifer test clearly
demonstrate close connectivity and disproves CSI’s hypothesis.®'®

The State Engineer finds that the data support the conclusion thet pumping from locations
within the LWRFS that are dislal from the Warm Springs area can have a lesser impacl on spring
flow than puroping from locations more proximal to the springs, The LWRFS system has structural
complexily and helerogeneity, and some areas have more immediate and more complete
connection than others. For instance, the Order 1169 nquifer test demonstrated that pumping 5,290
afa from carbonnte-rock aquifer wells in Coyote Spring Valley caused a sharp decline in discharge
al the springs, but distributed pomping since the completion of the aquifer test in excess of 8,000
afo has comrelated with a stabilization of spring discharge. The dala collecied during and after the
Order 1169 aguifer test provide substantin! evidence that groundwater levels throughout the
LWREFS rise and fall in common response to the combined effects of climate and pumping stress,
which controls discharge ot the Warm Springs area.™® The Stale Engineer finds that the best
gvailable date do not support the hypotheses that varishle groundwater flow paths and
heterogeneous subsurface geology are demonstrated 1o exist that create hydraulically isolated
compartments or subareas within the LWRFS carbonate-rock aquifer from which pumping can
oceur without effect on the Warm Springs area. However, there remains some uncertainty as to the
extent thet distance and location relative to other capturable sources of discharge either delay,
atlenuate, or seduce caplure from the springs.

33 1d, See also CSI Ex. 1, pp. 31-40.
314 MBOP Closing, p. 7.

315 See 2.9, SNWA Ex. 9, pp. 23-24.
38 NSE Exs, 15-21.
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WHEREAS, evidence and testimony were presented to argue thot no amount of
groundwater can be pumped from the carbonale-rock aguifer or from the LWRES without
conflicting with the Muddy River decree orcausing harm to the Moapa dace habitat, This argument
is predicated on the inlerpretation that lowering of groundwater level anywhere within the
LWRFS, whether cavsed by climate or pumping, evenlually has an effect on spring discharge, and
that any reduction in spring discharge cavsed by pumping conflicts with senjor decreed rights or
harms the Moapa dace or both. > MVIC and SNWA ngres that capturing discharge from the Warm
Springs area springs and the Muddy River are e conflict with the Muddy River decree, which
appropriales “all of the flow of the sald stream, its sources of supply, headwaters and tribitaries.”

‘The Moddy River Decree was finalized in 1920, decades before any significant amount of
groundwater developmeni within the Muddy River springs area or the LWRFS. The statement
quoted above, or something similar to it, is n common conclusion in decrees to estoblish finality
lo the determination of relative priority of rights. By including this siatement, the decreed right
holders are afforded the assurance that no future claimonts will interject a new priority right.
However, il is also common on decreed systems for junior rights 10 be approprinted for floodwater
or other excess flows, provided that no conflicl occurs with the senior priarities. Similarly,
groundwater development almost always exists in the wributary watersheds of decreed river
systems, even though groundwater in  headwater or tributary basin is part of the seme hydrologic
system. There is no conflict as long as the senior waler rights are served.

The Stale Engineer disagrees with SNWA and MVIC that the above quoled statement in
the decree means that any amount of groundwater pumped within the headwaters that would reduce
flow in the Muddy River conflicts with decreed rights. The State Engineer finds thay capture or
potential capture of the walers of a decreed system does not constitute & conflict with decreed right
holders if the flow of the source is sufficient to serve decreed rights. Muddy River decreed rights
were defined by acres inigated and diversion rates for each user.3" The sum of diversion rates
greaily exceeds the full flow of the River, but all users are still served through a rotation schedule
managed by the waler master. The totel amount of irrigated land in the decree is 5,614 acres. 3"

317 See, e.g., CBD Ex. 3, p. 23; SNWA Ex. 7, p, B-4; MVICEx. 1, p. 3.
B NSE Ex. 333,
9 Id
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Flow in the Muddy River at the Moapa Gage has averaged approximately 30,600 afa since 2015,39
which is less than the predevelopment baseflow of sbout 33,5003 If all decreed acres were
planted with a high-water use crop like alfalfe, the net imigation waler requirement would be
28,300 afe, based on & consumptive use rate of 4.7 afg 32 Conveyance loss due to infiliration is an
additional consideration 10 serve all decreed users; however, this is limited in the Muddy River
becanse the alfuvinl conidor is narow and well defined so water stays within the shallow
groundwaler or discharges back to the river, The State Engineer finds that the current flow in the
Muddy Riveris sufficlent to serve all decreed rights in conformance with the Muddy River Decree,
and that reductions in flow that have occurred because of groundwater pumping in the headwaters
basins is not conflicting with Decreed rights.

'WHEREAS, the majority of experts agree that 1here is &n intermediate amount of pumping
approximated by recent pumping rates that can continue to occur in the LWRFS and stil) protect
the Monpa dace and not conflict with decreed rights. USFWS and NCA endorsed the use of
average pumping over the years 2015-2017 (9,318 afa as reporied by State Engineer pumpage
inveniorics) as a supportable amount that can continue to be pumped, because the system appears
o have somewhat siabilized. ™ CSI also endorsed this approach as an initial phase, though they
suggested 11,400 afa, which was the average pumping reported by State Engincer inventories over
the years 2010-2015 that included the period of the Order 1169 aquifer test™ CNLV mekes a
rough estimate that no more than 10,000 afa can be supported throvghout the entire region, based
on their professional judgment and review of the data. > NV Energy concludes that 7.000-8,000
ofa can continue to be pumped, based on the amount of pumping in recent years from carbonate-
rock aquifer wells and the observation that steady-state conditions in Warm Springs area spring

%0 NSE Ex. 211, USGS 09416000 Muddy River Moapa 1914-2013, Hearing on Interim Ocder
1303, official records of the Division of Water Resources.

3 SNWA Ex. 7, p. 54.

32 See, e.g., Huntington, J.L. and R. Allen, (2010), Evapotranspiration and Net Irrigation Water
Requirements for Nevada, Nevadzs State Engineer's Office Publication, accessible at
hups:/fit.ly/etniwr, (last accessed June 7, 2020), official records of the Division of Waler
Resources.

B YSFWS Ex. 5, p. 3; NCA Ex. I, p. 19.

334 CS] Clesing, p. 2.

S CNLVEx. 3,p.2.
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flow are being reached.™ SNWA eslimates that only 4,000-6,000 afa of carbonate-rock aguifer
pumping can continually occur within the LWRFS 3

WHEREAS, the State Engineer finds that the evidence and testimony projecting continuel
future decline in spring flow al the current rate of pumping is compelling bul not certain, Sevesal
participants pointed oul rising trends in groundwater levels at many locations in Southem Nevada,
outside of the LWREFS, that are distant from pumping™ even though total precipitation has been
below average and since 2006 has been described es a drought.3® This suggests that climate and
recharge efficiency may have actually buffered the full effect of pumping on discharge at the Warm
Springs area, and that the system could not support the current amount of groundwater pumping
during an extended dry period with lesser recharge. In addition, slight declining trends thet are
observed in Garnet Valley monitoring wells are not evident in wells close to the Warm Springs
area.*¥ If dawdown in Gamnex Valley has not yet propagated to the Muddy Springs erea, then the
resillence of the apparent sieady state of spring flow is in doubl. Projections of continued future
decline in spring discharge suggests that the current amount of pumping in the LWRFS is a
maximum amount thet may need 1o be reduced in the future if the stebilizing trend in spring
discherge does not continue,

WHEREAS, there is an almost unanimous agreement among expents that data cellection
is needed to further refine with cenalinty the extent of groundwater development thet can be
continvally pumped over the long lerm. The State Engineer finds that the current data are adequate
to esteblish an approximate limit on the emount of pumping that can occur within the system, but
that continued monitoring of pumping, waler levels, and spring flow is essential to refine and
validate this limit.

S NVEEx. [,p.8.

37 SNWA Ex. 7, p. 84.

38 NPS Ex. 3, Appendix A. See also Tr. 304-307, 577.

33 °Tr, 1292-1300. See, also LC-V Ex. 11, PowerPoint Presentation of Todd G. Umstot, entitled
Drought and Groundwater, Hearing on Interim Order 1303, official records of the Division of
Water Resources, slides 3-10.

33 CNLV Ex. 3, pp. 45-46.
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WHEREAS, pumping from wells in the LWRFS has gradually declined since completion
of the Order 1169 nguifer test and is appronching 8,000 afo. This coincides with the period of time
when spring discharge may be spproaching steady state. The Siate Engineer finds that the
maximum amount of groundwaler thal can continue to be developed over the long term in the
LWRFS is 8,000 ofa. The best available daia at this time indicate that continued groundwater
pumping that consisiently exceeds this amount will causc coaditions thet harm the Moapa dace
and threaten to conflict with Muddy River decreed rights,

IX. MOVEMENT OF WATER RIGHTS

WHEREAS, the daotn and evidence are clear that location of pumping within the LWRFS
relative to the Warm Springs area and the Muddy River cen influence the relative impact to
discharge to the Worm Springs area and/or senior decreed rights on the Muddy River. The transfer
of groundwater pumping from the Muddy River Springs Area alluvial wells to carbonate-rock
oquifer wells may change the timing of any impact to Muddy River flows and amplify the effect
on discharge to the Warm Springs area, thus potentially ndversely impacting habitat for the Moapa
dace. And the transfer of groundwaler withdrawals from the carbonate-rock aquifer into the Muddy
River alluvial aquifer may seduce the impact to the Moopa dace habitat but increase the severity
of impact to the senior decreed rights on the Muddy River. The State Engineer recognizes that the
LWREFS is fundamentally defined by its uniquely close hydrologic interconnection and shared
source and supply of water. However, the State Engineer also recognizes that there can be arens
within the LWRFS that have a greater or lesser degree of hydraulic connection due to distance,
local changes in aquifer properties, or proximity to ciher potentinl sources of capturable water.

WHEREAS, Rulings 62546261 acknowledge that one of the main goals of Order 1169
and the associated pumping 1est at well M-5 was to observe the effects of increased pumping on
groundwater levels and spring flows. Coyote Spring Valley carbonate-rock aquifer pumping
during the Order | 169 aquifer test was the largest localized carbonate-rock aquifer pumping in the
LWRFS. In addition, concument carbonate-rock aquifer and alluvial aguifer pumping in Gamet
Valiey, Muddy River Springs Area, Californin Wash, and the northwes! portion of the Black
Mountains Area occurred during the test period, Rulings 6254-6261 described the dats and
analysis used to determine that additional pumping at the MX-5 well contribuled significantly 1o
decreases in high elevation springs (Pederson Springs) and other springs that are the sources (o the
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Muddy River. Evidence and reports provided under Interim Order 1303 do not challenge tha
findings in Rulings 6254-6261 that pumping impacts were witnessed. There is a sisong consensus
among participants tha! pumping during the Order 1169 aquifer test along with concument
pumping caused drawdowns of water levels throughout the LWRFS.33! However, the effects of
pumping from different locations within the LWRFS on discharge at the Warm Springs area is not
homogencous,*? The State Engincer finds that movement of water rights that are relatively distal
from the Warm Springs area into carbonate-rock aquifer wells thal bave a closer hydrsulic
connection to the Warm Springs area is not favorable.

WHEREAS, cvidence and testimony provided by panicipants during the Interim Order
1303 bearing provides a strong consensus that alluvial aquifer pumping in the Muddy River
Springs Area affects Muddy River discharge. There is also strong evidence that earbonate-rock
aquifer pumping throughout the LWRFS affects spring flow but can also be dependent on
proximity of pumping 10 springs.”™ No participant is » proponent of moving additional water rights
closer 10 the headwaters of the Muddy River within the Muddy River Springs Arca, and most
participants agree that carbonate-rock aquifer and alluvial aquifer pumping in the Muddy River
Springs Aren captures Muddy River flow. The State Engineer finds that any pumping within close
proximily to the Muddy River could result in capture of the Muddy River. The State Engineer also
finds that any movement of water rights into carbonate-rock aquifer and alluvial aquifer wells in
the Muddy River Springs Area that may increase the impact to Muddy River decreed rights is
disfavored.

WHEREAS, the Order 1162 aquifer test demonstrated that impacts from the test along
with concumrent pumping was widespread within the LWRFS encompassing 1,100 squere miles
end supporied the conclusion of a close hydrologic connection among the besins.2** While the
effects of movement of water rights between elluvial aquifer wells and carbonate-rock aquifer
wells on deliveries of senior decreed rights to the Muddy River or impacts to the Moapa dace may
not be uniform across the entirely of the LWRFS, the relative degree of hydrologic connectedness

31 See SNWA Closing, pp. 10, 16; MVIC Closing, p. 6.
332 See, e.5., SNWA Closing, p. 10.
3 CNLV Closing, p. 8; Tr. 1456-1457, 1458. Se= also SNWA Closing, p. 16; MVYWD Closing,
?;‘4’ I; MVIC Closing, p. 6.
CNLV Closing, pp. 8-10; Tr. 1457, 1458; NV Energy Closing, p. 4; MVIC Closing, p-6.
3 NSE Ex, 256. Sez also NSE Ex. 14, pp- 20-21; NSE Ex. 17, p. 19; SNWA Cliesing pp. 2, 3.
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in the LWRFS will be the principle factor In determining the impact of movement of water rights,
The State Engineer recognizes that there may be discrete, local aguifers within the LWRFS with
&n unceriain hydrologic conmection to the Warm Springs area. Determining the effect of moving
water rights into these areas may require additional scientific data and analysis. Applications (o
move waler rights under scenarios not addressed in this Order will be evaluated on their individual
merits lo determine potential impact 1o existing senior rights, polential impact to the Warm Springs
area and Moapa doce habitat, and impacts to the Muddy River.

X ORDER
NOW THEREFORE, the State Engineer orders:

1. The Lower White River Flow Sysiem consisting of the Kane Springs Valley, Coyole
Spring Valley, Muddy River Springs Arca, California Wash, Hidden Valley, Garnet
Valley, and the northwest portion of the Black Mountains Area as described in this
Order, is hereby delineated as & single hydrographic basin. The Kane Springs Valley,
Coyote Spring Valley, Muddy River Springs Area, California Wash, Hidden Valley,
Gamet Valley and the northwest postion of the Black Mountains Area are herchy
established es sub-basins within the Lower White River Flow System Hydrographic
Basin.

2. The maximum quantily of groundwater that may be pumped from the Lower White
River Flow System Hydrogrphic Basin on an average annual besis without csusing
further declines in Warm Springs area spring flow and flow in the Muddy River canaot
exceed 8,000 afa and may be less.

3. The maximum gquonlity of water that may be pumped from the Lower While River
Flow System Hydrogrephic Basin may be reduced If it is determined that pumping will
adversely impact the endangered Moapa dace,

4. All applications for the movement of existing groundwater rights among sub-basins of
the Lower While River Flow System Hydrographic Basin wiil be processed in
gccordance with NRS 533.370.
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5. The temporasy moratorium on the submission of final subdivision or other submission
concemning development and construction submiited to the State Engineer for review
established under Interim Order 1303 is hereby terminated.

6. All other matters set forth in Interim Order 1303 that are not specifically addressed

herein are hereby rescinded.
TIM WILSON, P.E.
State Engineer
Daied at Carson City, Nevadn this
~15th dayof _June 2020 .
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ATTACHMENT A
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IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

ORDE #1303

DESIGNATING THE ADMINISTRATION OF ALL WATER RIGHTS WITHIN
COYOTE SPRING VALLEY HYDROGRAPHIC BASIN (210), A PORTION OF BLACK
MOUNTAINS AREA BASIN (215), GARNET VALLEY BASIN (216), HIDDEN VALLEY

BASIN (217), CALIFORNIA WASH BASIN (218), AND MUDDY RIVER SPRINGS
AREA (AKA UPPER MOAPA VALLEY) BASIN (219) AS A JOINT ADMINISTRATIVE
UNIT, HOLDING IN ABEYANCE APPLICATIONS TO CHANGE EXISTING
GROUNDWATER RIGHTS, AND ESTABLISHING A TEMPORARY MORATORIUM
ON THE REVIEW OF FINAL SUBDIVISION MAPS

I. PURPOSE

WHEREAS, the purpose of this Interim Order is to designate a multi-basin area kaown
to share a close hydrologic connection as a joint administrative unit, which shall be known as the
Lower White River Flow System (LWRFS).

WHEREAS, an adequate and predictable supply of groundwater within the LWRFS
supports the health, safety and welfare of the area, and this Interim Order aims to protect existing
senior rights and the public interest in an endangered species, recognize existing beneficial use,

and limit development actions that are dependent on a supply of water that may not be available
in the future.

WHEREAS, during the interim period that this Order is in effect, holders of existing
rights and other interested parties are encouraged to submit reports to the Nevada Division of
Water Resources (NDWR) analyzing the data available regarding sustainable groundwater
development in the LWRFS, the geopraphic extent of the LWRFS, and considerations relating to
groundwater pumping within the LWRFS and its effects on the fully decreed Muddy River. This
collected and analyzed data is an essential step to optimize the beneficial use of the available
water supply in the LWRFS.

WHEREAS, concurrent with this interim order, holders of existing rights and other

interested parties are encouraged to participate in the public process to develop a conjunctive
management plan.
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I. BASIN DESIGNATIONS PURSUANT TO NRS § 534.030

WHEREAS, the Coyote Spring Valley Hydrographic Basin was designated pursuant to
Nevada Revised Statute (NRS) § 534.030 by Order 905 dated August 21, 1985, which also
declared municipal, power, industrial and domestic uses as preferred uses of the groundwater
resource pursuant to NRS § 534.120.

WHEREAS, the Black Mountains Area Hydrographic Basin was designated pursvant to
NRS § 534.030 by Order 1018 dated November 22, 1989, which also declared municipal,
industrial, commercial and power generation purposes as preferred uses of the groundwater
resource pursuant to NRS § 534.120, declared irrigation of land using groundwater to be a non-
preferred use, and ordered that applications to appropriate groundwater for irrigation purposes
would be denied.

WHEREAS, the Gamet Valley Hydrographic Basin was designated pursuant to
NRS § 534.030 by Order 1025 dated April 24, 1990, which also declared municipal, quasi-
municipal, industrial, commercial, mining, stockwater and wildlife purposes as preferred uses
pursuant to NRS § 534.120, and declared irrigation of land using groundwater to be a non-

preferred use, and ordered that applications to appropriate groundwater for irrigation purposes
would be denied.

WHEREAS, the California Wash Hydrographic Basin was designated pursuant to NRS
§ 534.030 by Order 1026 dated April 24, 1990, which also declared municipal, quasi-municipal,
industrial, commercial, mining, stockwater and wildlife purposes as preferred uses pursuant to
NRS § 534.120, and declared irmrigation of land vsing groundwater to be a non-prefervad use, and

ordered that applications to appropriate groundwater for irrigation purposes would be denied.

WHEREAS, the Hidden Valley Hydrographic Basin was designated pursuant to
NRS § 534.030 by Order 1024 dated April 24, 1990, which also declared municipal, quasi-
municipal, industrial, commercial, mining, stockwater and wildlife purposes as preferred uses
pursuant to NRS § 534.120, and declared imigation of land using groundwater to be a non-

preferred use, and ordered that applications lo appropriale groundwater for irrigation purposes
would be denied.
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WHEREAS, the Muddy River Springs Area was partially designated pursuant to
NRS § 534.030 by Order 392 dated July 14, 1971, and was fully designated by Order 1023 dated
April 24, 1990, which also declared municipal, quasi-municipal, industrial, commercial, mining,
stockwater and wildlife purposes as preferred uses pursuant to NRS § 534.120, and declared
irrigation of land using groundwater to be a non-preferred use, and ordered that applications to
appropriate groundwater for irrigation purposes would be denied.

II. ORDERS 1169 AND 1169A

WHEREAS, on March 8, 2002, the State Engineer issued Order 1169 holding in
abeyance carbonate-rock aquifer system groundwater applications either pending or to be filed in
Coyote Spring Valley (Basin 210), Black Mountains Area (Basin 215), Gamet Valley (Basin
216), Hidden Valley (Basin 217), Muddy River Springs Area (Basin 219), and Lower Moapa
Valley (Basin 220) and ordering an aquifer test of the carbonate-rack aquifer system, which was
not well understood, to determine whether additional appropriations could be developed from the
carbonate-rock aquifer system. The Order required that at least 50%, or 8,050 acre-feet annually
(afa), of the water rights then currently permitted in Coyote Spring Valley ba pumped for at least
two consecutive years,

WHEREAS, on April 18, 2002, in Ruling 5115, the State Engineer added the California
Wash (Basin 218) to the Order 1169 aquifer test basins.

WHEREAS, prior to the Order 1169 aguifer test beginning, there were significant
concems that pumping 8,050 afa from the Coyote Spring Valley as part of the aquifer test would
adversely impact the water resources at the Muddy River Springs, and consequently the Muddy
River. Ultimately, the Order 1169 study participants agreed that even if the minimum 8,050 afa
was not pumped, sufficient information would be obtained Lo inform future decisions relating to
the study basins.

WHEREAS, on November 15, 2010, the Order 1169 aquifer test began, whereby the
study participants began reporting to NDWR on a quarterly basis the amounts of water being
pumped from wells in the carbonate and alluvial aquifer during the pendency of the aquifer test.

WHEREAS, on December 21, 2012, the State Engineer issved Order 1169A declaring
the completion of the aquifer test to be December 31, 2012, after a period of 25% months. The
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State Engineer provided the study participants the opportunity 10 file reports with NDWR until
June 28, 2013, addressing the information gained from the aquifer test and the water available to
support applications in the aquifer test basins.

WHEREAS, during the Order 1169 aquifer test, an average of 5,290 acre-feet per year
was pumped from carbonate wells in Coyote Spring Valley, and a cumulative total of
approximately 14,535 acre-feet per year of water was pumped throughout the LWRFS, Of this
total, approximately 3,840 acre-feet per year was pumped from the Muddy River Springs Area
alluvial aquifer.'

WHEREAS, during the aquifer test, pumpage was measured and reported from 30 other
wells in the Muddy River Springs Area, Gamet Valley, California Wash, Black Mountains Area,
and Lower Meadow Valley Wash. Stream diversions from the Muddy River were reported, and
measurements of the natural discharge of the Muddy River and several of the Muddy River's
headwater springs were collected daily. Water-level data were collected from a total of 79
monitoring and pumping wells within the LWRFS. All of the data collected during the aguifer
test was made available to each of the study participants and the public.

WHEREAS, during the Order 1169 aquifer test, the resulting water-level decline
encompassed 1,100 square miles and extended from northemn Coyote Spring Valley through the
Muddy River Springs Area, Hidden Valley, Garnet Valley, California Wash, and the
northwestemn part of the Black Mountains Area.®® The water-level decline was estimated to be 1
to 1.6 feet in this area with minor drawdowns of 0.5 feet or less in the northem part of Coyote
Spring Valley north of the Kane Springs Wash fault zone.

WHEREAS, results of the two-year test demonstrated that pumping 5,290 acre-feet
annually from the carbonate aquifer in Coyote Spring Valley, in addition to the other carbonate
pumping in Garnet Valley, Muddy River Springs Area, California Wash and the northwest part

! See, e.g., Ruling 6254, p. 17; Appendix B.

2 See, e.8., Ruling 6254. See also U.S. Fish and Wildlife Service, U.S. Bureau of Land
Management and U.S. National Park Service Order 1169A Repout, Test Impacts and Availability
of Water Pursuant to Applications Pending Under Order 1169, June 28, 2013, official records in
the Office of the Stete Engineer.

3 There was no groundwater pumping in Hidden Valley but effects were still observed in the
Hidden Valley monitor well.
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O of the Black Mountains Area, caused sharp declines in groundwater levels and flows in the
Pederson and Pederson East springs. These two springs are considered 1o be sentine! springs for
the overal] condition of the Muddy River because they are at a higher altitude than other Muddy
River source springs, and therefore are proportionally more affected by a decline in groundwater
level in the carbonate aquifer.* The Pederson spring flow decreased from 0.22 cubic feet per
second (cfs} to 0.08 cfs and the Pederson East spring flow decreased from 0.12 cfs to 0.08 cfs.
The following hydrograph at Pederson spring illustrates the decline in discharge dusing the
aquifer test and also demonstrates that in the five years since the end of the aguifer test, spring
flow has not recovered to pre-test flow rates.

USGS 88415910 PEDERSON SPGS MR MORPR, WV
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O * See the 2006 Memorandum of Agreement among the Southern Nevada Waler Authority,
United States Fish and Wildlife Service, Coyote Springs Investments, Moapa Band of Paiutes,
and the Moapa Valley Water Districl.
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Additional headwater springs at lower altitude, the Baldwin and Jones springs, declined
approximately 4% during the test.® All of the headwater springs contribute to the decreed and
fully appropriated Muddy River and are the predominant source of water that supplies the habitat
of the endangered Moapa dace, a fish federally listed as an endangered species since 1967.

WHEREAS, based upon the analysis of the carbonate aquifer test, it was asseried that
pumping at the Order 1169 rate at well MX-5 in Coyote Spring Valley could result in both of the
high-aititude Pederson and Pederson East springs going dry in 3 years or less.

WHEREAS, based upon the findings of the aquifer test, the carbonate aquifer underlying
Coyote Spring Valley, Garnet Valley, Hidden Valley, Muddy River Springs Area, California
Wash and the northwest part of the Black Mountains Area’ (the LWRFS as depicted in Appendix

A) was acknowledged to have a unique hydrologic connection and share the same supply of
water.?

IIl. RULINGS 6254, 6255, 6256, 6257, 6258, 6259, 6260, AND 6261

WHEREAS, on January 29, 2014, the State Engineer issued Ruling 6254 on pending
applications of the Las Vegas Valley Water District (LVVWD) and Coyote Springs Investment,
LLC (CSI) in the Coyote Spring Valley; Ruling 6255 on pending applications of Dry Lake
Water, LLC (Dry Lake), and CSI in Coyote Spring Valley; Ruling 6256 on pending applications
of Bonneville Nevada Corporation, Nevada Power Company (Nevada Power), Dry Lake, and the
Southem Nevada Water Authority (SNWA) in the Gamet Valley; Ruling 6257 on pending
applications of Nevada Power, Dry Lake, and SNWA in the Hidden Valley; Ruling 6258 on

% U.S. Fish and Wildlife Service, U.S. Bureau of Land Management and U.S. National Park
Service Order 1169A Repont, Test Impacis and Availability of Water Pursuant to Applications
Pending Under Order 1169, pp. 43-46, 50-51, June 28, 2013, official records in the Office of the
State Engineer. See also, hitp://waterdata.usgs.gov/nv/nwis/.

6 See, e.g., Ruling 6254. See also U.S. Fish and Wildlife Service, U.S. Bureau of Land
Management and U.S. National Park Service Order 1169A Repont, Test Impacts and Availability
of Water Pursuant to Applications Pending Under Order 1169, p. 85, June 28, 2013, official
records in the Office of the State Engineer.

7 That portion of the Black Mountains Area lying within the Lower White River Flow System is
defined as those portions of Sections 29, 30, 31, 32, and 33, T.18S., R.64E., M.D.B.&M.;
Section 13 and those portions of Sections 1, 11, 12, and 14, T.198., R.63E., M\.D.B.&M.;
Sections 5, 7, 8, 16, 17, and 18 and those portions of Sections 4, 6,9, 10, and 15, T.195., R 64E.,
M.D.B.&M.

B See, e.g., State Engineer Ruling 6254, p. 24, official secords in the Office of the State Engineer.
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pending applications by LYVWD, Nevada Power, Dry Lake, and the Moapa Band of Paiute
Indians in the California Wash; Ruling 6259 on pending applications by the Moapa Valley Water
District in the Muddy River Springs Area; and Ruling 6260 on pending applications by Nevada
Cogeneration Associates #1, Nevada Cogeneration Associates #2, and Dry Lake, in the Black
Mountains Area, upholding in part the protests to said applications and denying the applications
on the grounds thal there was no unappropriated groundwater at the source of supply, the
proposed use would conflict with existing rights, and the proposed use of the water would
threaten to prove detrimeatal to the public interest because it would threaten the waler resources
upon which the endangered Moapa dace are dependent.

IV. LOWER WHITE RIVER FLOW SYSTEM
WHEREAS, the total long-term average water supply to the LWRFS, from subsurface

groundwater inflow and local precipitation recharge, is not more than 50,000 acre-feet annually.®

WHEREAS, the Muddy River, a fully appropriated surface water source, has its
headwaters in the Muddy River Springs Area and has the most senior rights in the LWRFS.
Spring discharge in the Muddy River Springs Area is produced from the regional carbonate
aquifer. Prior to groundwater development, the Muddy River flows at the Moapa gage were
approximately 34,000 acre-feet annually,'®

WHEREAS, the alluvial aquifer surrounding the Muddy River ultimately derives
virtually all of its water supply from the carbonates, either through spring discharge that
infiltrates into the alluvivm or through subsurface hydraulic connectivity between the carbonate
rocks and the alluvium."!

WHEREAS, the State Engineer has determined that pumping of groundwater within the
LWREFS has a direct interrelationship with the flow of the decreed and fully appropriated Muddy
River, which has the most-senior rights.'?

*Id.

'° United States Geological Survey Surface-Water Annual Statistics for the Nation, USGS
09416000 MUDDY RV NR MOAPA, NV, accessed at
https://waterdata.usgs.gov/nwis/annual/?search_site_no=09416000&agency_cd=USGS&referred
_module=sw&format=sites_selection_links.

'! See, e.g., State Engineer Ruling 6254, p. 24, official records in the Office of the State
Engineer.

254,
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WHEREAS, since the conclusion of the Order 1169 aquifer test, the State Engineer has
jointly managed the groundwater rights within LWRFS.

WHEREAS, the State Engineer, under the joint management of the LWRFS, has not
distinguished pumping from wells in the Muddy River Springs Area alluvium from pumping
carbonate wells within the LWRFS.

WHEREAS, within the LWRFS, there exist more than 38,000 acre-feet of groundwater
appropriations. Groundwater pumping from 2007 forward is included in Appendix B and is
significantly less than the total appropriations.

WHEREAS, groundwater levels within the LWRFS have been relatively flat in the five
years since the end of the Order 1169 aquifer test, but groundwater levels have not recovered to
pre-test levels.'

IY. PUMPAGE INVENTORIES

WHEREAS, annual groundwater pumpage inventories in the Coyote Spring Valley have
been published by the State Engineer since 2005. In the years 2005 through 2017 pumping has
ranged from 665 acre-feet to 5,606 acre-feet, averaging 2,605 acre-feet. The average pumping in
Coyote Spring Valley, excluding the years 2011 and 2012 when the aguifer test was being
conducted, is 2,068 acre-feet.'?

WHEREAS, annual groundwater pumpage inventories in the Black Mountains Area
have been published by the State Engineer since 2001. In the years 2001 through 2017 pumping

in the northwest portion of the basin has ranged from 1,137 acre-feet to 1,591 acre-feet, with an
average of 1,476 acre-feet.!®

13 See, e.g., USGS water level data for Site 364650114432001 219 S13 E65 28BDBAI USGS
CSV-2. waterdata.usgs.gov/nwis.

"4 See, e.g., Nevada Division of Water Resources, Coyote Spring Valley Hydrographic Basin 13-
210 Groundwater Pumpage Inventory, 2017.

13 See, e.g., Nevada Division of Water Resources, Black Mountains Area Hydrographic Basin
13-215 Groundwater Pumpage Inventory, 2017.
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WHEREAS, annual groundwater pumpage inventories in the Gamet Valley have been
published by the State Engineer since 2001. In the years 2001 through 2017 pumping has ranged
from 797 acre-feet to 2,181 acre-feet, averaging 1,358 acre-feet.!®

WHEREAS, the State Engineer does not conduct annual groundwater pumpage
inventories in the Hidden Valley basin because there is no groundwates pumping in the basin.

WHEREAS, annual groundwater pumpage inventories in the California Wash have been
published by the State Engineer since 2016. In the years 2016 and 2017 pumping has ranged
from 88 acre-feet to 252 acre-feet, averaging 170 acre-feet."” Groundwater pumpage data have
been reported by water right holders since 2009,

WHEREAS, annual groundwater pumpage inventories in the Muddy River Springs Area
have been published by the State Engineer since 2016. In the years 2016 and 2017 pumping has
ranged from 3,553 acre-feet to 4,048 acce-feet, with an average of 3,80! acre-feet.!®

Groundwater pumpage date have been reported by water right holders since 1976,

WHEREAS, total groundwater pumpage in Coyote Spring Valley, Muddy River Springs
Area (MRSA), California Wash, Hidden Valley, Garnet Valley, and the northwest portion of the
Black Mountains Area in calendar years 2007 through 2017, ranged from 9,090 acre-feet to
14,766 acre-feet. Pumpage in years 2011-2012 during the aquifer test averaged 14,535 afa.
Pumpage in years 2015 through 2017, when alluvial pumping in the MRSA was greatly reduced
because of the Reid Gardner Generating Station closure, ranged from 9,090 afa to 9,637 afa.

Y. AUTHORITY AND NECESSITY
WHEREAS, NRS § 533.024(1)(c) directs the State Engineer “to consider the best

available science in rendering decisions conceming the availability of surface and underground
sources of water in Nevada.”

'8 See, e.g., Nevada Division of Water Resources, Garnet Valley Hydrographic Basin 13-216
Groundwater Pumpage Inventory, 2017.

1" See, e.g., Nevada Division of Water Resources, California Wash Hydrographic Basin 13-218
Groundwater Pumpage Inveniory, 2017.

18 See, e.g., Nevada Division of Water Resources, Muddy River Springs Area (AKA Upper
Moapa Valley) Hydrographic Basin 13-219 Groundwater Pumpage Inventory, 2017,
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WHEREAS, NRS § 533.024(1)(e) was added in 2017 to declare the policy of the State
to “manage conjunctively the appropriation, use and administration of all waters of this State
regardless of the source of the water,”

WHEREAS, given that the State Enginecer must use the best available science and
manage conjunctively the water resources in the LWRFS, consideration of any development of
long-term, permanent, uses that could ultimately be curtailed due to water availability will be
examined with great caution.

WHEREAS, as demonstrated by the results of the aguifer test, Coyote Spring Valley,
Muddy River Springs Area, Hidden Valley, Gamet Valley, Califomia Wash, and the
northwestemn part of the Black Mountains Area have a direct hydraulic connection, and as a
result must be administered as a joint administrative unit, including the administration of all
water rights based upon the date of priority of such rights in relation to the priority of rights in
the other basins.'®

WHEREAS, the pre-development discharge of 34,000 acre-feet of the Muddy River
system, which is fully appropriated, plus the more than 38,000 acre-feet of groundwater
appropriations within the LWRFS greatly exceed the total water budget within the flow system.

WHEREAS, the results from the aquifer test, the data from groundwater level recovery
and spring flow, and climate data indicate to the State Engineer that the quantity of water that
may be pumped within the LWRFS without conflicting with senior rights on the Muddy River or
adversely affecting the hebitat of the Moapa dace is less than the quantity pumped during the

aquifer test.

WHEREAS, the current amount of pumping corresponds to a period of time in which

spring flows have remained relatively stable and have not demonstrated a continuing decline.

19 See, e.g., Southern Nevada Water Authority, Nevada State Engineer Order 1169 and 1169A
Study Report, June 2013; Tom Meyers, Ph.D., Technical Memorandum Comments on Carbonate
Order 1169 Pump Test Data and Groundwater Flow System in Coyote Springs and Muddy River
Springs Valley, Nevada, June 25, 2013, U.S, Fish and Wildlife Service, U.S. Bureau of Land
Management and U.S. Nationa) Park Service Order 1169A Report, Test Impacts and Availability
of Warer Pursuant to Applications Pending Under Order 1169, June 28, 2013; Johnson and
Mifflin, Summary of Order 1169 Testing Impacts, per Order 11694, June 28, 2013; Tetra Tech,
Comparison of Simulated and Observed Effects of Pumping from MX-5 Using Data Collected to
the End of the Order 1169 Test, and Prediction of Recovery from the Test, June 10, 2013, official
records in the Office of the State Engineer.
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WHEREAS, the precise extent of the development of existing appropriations of
groundwater within the LWRFS that may occur without conflicting with the senior rights of the
fully decreed Muddy River has not been determined.

WHEREAS, recognizing that there exists a need for further analysis of the historic and
ongoing groundwater pumping data, the relationship of groundwater pumping within the
LWREFS to spring discharge and flow of the fully decreed Muddy River, the extent of impact of
climate conditions on groundwater levels and spring discharge, and the ultimate determination of
the sustainable yield of the LWRFS, the State Engineer finds that input by means of reports by
the stakeholders in the interpretation of the data from the aquifer test and from the years since the
conclusion of the aquifer test is important to fully inform the State Engineer prior to setting a
limit on the quantity of groundwater that may be developed in the LWRFS or to developing a
long-term Conjunctive Management Plan for the LWRFS and Muddy River.

WHEREAS, the State Engineer finds that it is necessary to carefully monitor the effects
of groundwater development within the LWRFS under current conditions, toward the goal of
collaboratively (with stakeholders) evaluating the amount of groundwater that may ultimately be
developed within the LWRFS without conflicting with senior decreed rights on the Muddy River
or adversely affecting the public interest in maintaining the habitat of the endangered Moapa
dace. The evaluation process will include public meetings, meetings of a stakeholder
representative working group, and coordination with the Hydrologic Review Team (HRT)
developed under the 2006 Memorandum of Agreement among the Southern Nevada Water
Authority, United States Fish and Wildlife Service, Coyote Springs Investments, Moapa Band of
Paiutes, and the Moapa Vatley Water District. The process will provide the opportunity for the
stakeholders to engage in the development of a conjunctive management plan that will be
informed by the determination of the total quantity of groundwater that may be developed within
the LWRFS and that will facilitate the continued use of groundwater by junior priority
groundwater rights holders whom have perfected their water rights while protecting the senior
decreed rights on the Muddy River.

WHEREAS, recognizing that an amount fess than the full quantity of the appropriated
groundwater rights within the LWRFS may be developed in a manner that will provide for a
reasonably certain supply of water for future permanent uses without jeopardizing the economies
of the communities reliant on the water supply within the LWRFES, the health and safety of those
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whom are either presently reliant the water, existing public interests, or those who may in the
future become reliant on a reliable and sustainable source of supply, the State Engineer, with the
following exception, finds that it is necessary to issue a temporary moratosium on the review and
decision by the Division of Water Resources regarding any final subdivision map or ather
construction or development submission requiring a finding that adequate water is available to
support the proposed development. During the pendency of this Interim Order, the State
Engineer may review and grant approval of a subdivision or other submission if a showing of an
adequate and sustainable supply of water to meet the anticipated life of the subdivision, other

construction or development can be made to the State Engineer's satisfaction,

WHEREAS, through continued moanitoring of the LWRFS during the effective period of
this Interim Order, the State Engineer seeks to maintain recent groundwater pumping amounts,
while providing time for the submission of additional scientific data and analysis regarding the
total quantity of water that may be sustainably withdrawn from the LWRFS over the long-term
without conflicting with senior Muddy River decreed rights or jeopardizing the communities,

water users, or public interests identified above.

WHEREAS, the State Engineer is empowered to make such reasonable rules and
regulations as may be necessary for the proper and orderly execution of the powers conferred by

law.2®

WHEREAS, within an area that has been designated by the State Engincer, as provided
for in NRS Chapter 534, where, in the judgment of the State Engineer, the groundwaler basin is
being depleted, the State Engineer in his or her administrative capacity may make such rules,

regulations and orders as are deemed essential for the welfare of the area involved.?!

WHEREAS, the State Engineer finds that additional data relating to the impacts of
groundwaler pumping from the LWRFS coupled with the public process will allow his office to
make a determination as to the appropriate long-term management of groundwater pumping that
may occur in the LWRFS by existing holders of water rights without confiicting with existing
senior decreed rights or adversely affecting the endangered Moapa dace.

2 NRS § 532.120,
3 Id.
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V1. ORDER

NOW THEREFORE, the State Engineer orders:

1. The Lower White River Flow System consisting of the Coyote Spring Valley, Muddy

River Springs Area, California Wash, Hidden Valley, Garnet Valley, and the portion
of the Black Mountains Arsea as described in this Order, is herewith designated as a
joint administrative unit for purposes of administration of water rights. All water
rights within the Lower White River Flow System will be administered based upon
their respective date of priorities in relation to other rights within the regional
groundwater unit.

Any stakeholder with interests that may be affected by water right development
within the Lower White River Flow System may file a report in the Office of the
State Engineer in Carson City, Nevada, no later than the close of business on
Monday, June 3, 2019.2 Reports filed with the Office of the State Engineer should
address the following matters:

a. The geographic boundary of the hydrologically connected groundwater
and surface water systems comprising the Lower White River Flow
System;

b. The information obtained from the Order 1169 aquifer test and subsequent
to the aquifer test and Muddy River headwater spring flow as it relates to
aquifer recovery since the completion of the aquifer test;

c. The long-term annual quantity of groundwater that may be pumped from
the Lower White River Flow System, including the relationships between
the location of pumping on discharge to the Muddy River Springs, and the
capture of Muddy River flow;

2 For any stakeholder affected by the shut-down of the United States govemment beginning in
December 2018, upon a request and showing of good cause to the satisfaction of the State
Engineer, an extension of time may be granted to those affected parties.
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The effects of movement of water rights between alluvial wells and
carbonate wells on deliveries of senior decreed rights to the Muddy River;
and,

Any other matter believed to be relevant to the State Engineer’s analysis.

Any slakeholder with interests that may be affected by water right development
within the Lower White River Flow System may file with the Office of the State
Engineer no later than the close of business on Thursday July 18, 2019, a rebuttal to
the Reports filed on June 3, 2019.

The State Engineer will schedule an administrative hearing within the month of
September 2019 to take comment on the submitted reports.

During the pendency of this Interim Order;

8. Permanent applications to change existing groundwater rights shall be

held in abeyance pending the submission of the reports as required by
Paragraph 2 of this Order and as authorized by NRS §§ 532.165(1),
533.368 and 533.370(4)(d). Temporary applications to change existing
groundwater rights will be processed pursuant to NRS § 533.345.

A temporary moratorium is issued regarding any final subdivision or other
submission conceming development and construction submitted to the
State Engineer for review, and such submissions shall be held in abeyance
pending the conclusion of the public process to determine the total
quantity of groundwater that may be developed within the Lower White
River Flow System. The State Engineer may review and grant approval of
a subdivision or other submission if a showing of an adequate and
sustainable supply of water to meet the anticipated life of the subdivision,
other construction or development can be made to the State Engineer's
satisfaction.
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¢. Holders of water rights who maintain their water rights in good standing
by filing all required applications for extension of time in conformity with
the requirements of NRS §§ 533.390, 533.395 and 533.410 may cite this
order in support of their applications for extension of time.

d. Holders of water rights who file all required applications for extension of
time in conformily with the requirements of NRS § 534.090 may cite this

order in support of their applications for extension of time to prevent the

' K e

JASGH KING, Pl‘:‘.
Stat¢ Engineer

working of a forfeiture.

Dated at Carson City, Nevada this

_lLﬁday of ;‘AM.G:F 209
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Order 1303, Appendix A : LOWER WHITE RIVER FLOW SYSTEM

Coyols Spring Valley, Muddy River Springs Area, Hidden Valley, Gamel Valley, Californta Wash,
and a portion of Black Mountains Area
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IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

DDENDUM TQ INTERIM ORDER #

DESIGNATING THE ADMINISTRATION OF ALL WATER RIGHTS WITHIN
COYOTE SPRING VALLEY HYDROGRAPHIC BASIN (210), A PORTION OF BLACK
MOUNTAINS AREA (BASIN 215), GARNET VALLEY (BASIN 216), HIDDEN VALLEY

(BASIN 217), CALIFORNIA WASH (BASIN 218), AND MUDDY RIVER SPRINGS
AREA (AKA UPPER MOAPA VALLEY) (BASIN 219) AS A JOINT ADMINISTRATIVE
UNIT, HOLDING IN ABEYANCE APPLICATIONS TO CHANGE EXISTING

GROUNDWATER RIGHTS, AN TEMPORARY MORATORTUM
ON THERE ON MAPS

. e
WHEREA%:M &::%‘;ﬂus Addendum ist q{ ﬁschcﬂﬂle for the submission
« &

of reports and mﬁunal repofts of y:térestcd 5 olders dn the gdata &Srmlable regarding
sustainable grﬂ:mdwnfq: Hcvglopment in Lln}e Lowkg White RIV{.‘.[;F oy Sy tenf.';”(LWRFS), the
geographic é;lenf&fel.bc LWRFS and coasiderationsyrelating to thE,,,m ve ent of,groundwalcr

pumping I.-Eiweé‘&ﬁhc aLluwal wells ;n%?n:arbonatc wells and its effg:tsrg:@)c @ly decreed

Muddy Rm‘.r : ; =

Li
-]
WHEREA.S MKS§533(6’2'4(1)(C) directs the State gmceé’ “to consndﬁ’r the best
available sﬁcng ‘!r:}cndgnnﬁ ccisions conceming the avmlabll;\y‘ of "surl‘é{éﬁdnd i]hderground

"J -
sources of water adn.'rr = : . =
ger gy s 3
wmmgﬁsﬁsg 333,024(1)e) was added in 2017 w'decxﬁm peliey of the State
R,
“manage conjﬁpcuv:y pprbpnauon. use and gdsmﬁxslradog:g 1 ggﬁlers of this State
™ a ad ]
regardless of the soun;e of watc: T - ; & ,,‘ﬁ."l"u
= ‘-
WHEREAS, bascd“ ilpun the uon that a ficed e@sfs for further analysis of the

groundwater pumping data, the ré’llaﬁbn.r.tnp;r pfpgrp;m‘ubjshter pumping within the LWRFS to
spring discharge and flow of the fully decreed Muddy River, the extent of impact of climate
conditions on groundwater levels and spring discharge, and the ultimate determination of the
sustainable yield of the LWRFS, and the interest in the stakeholders having sufficient time to
prepare reports, the State Engineer finds that jt is reasonable and appropriate to modify the
schedule originally established in Interim Order 1303,
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WHEREAS, the State Engineer is empowered to make such reasonable rules and
regulations as may be necessary for the proper and orderly execution of the powers conferred by

law.!

WHEREAS, within an area that has been designated by the State Engineer, as provided
for in NRS Chapter 534, wherc, in the judgment of the State Engincer, the groundwater basin is
being depleted, the State Engineer in his or her administrative capacily may make such rules,
regulations and orders as are deemed essential for the welfarc of the area involved.?

ORDER

NOW THEREFORE, St 1 Eg“xﬁgc‘r"érﬁifs-f s,

oy Yb,,
I. The deadlmcg“or any::lakchol?ér \w[h tv ;my‘ﬁg, affected by water right

developqlénl ‘ymfhln e.l.ower mejxyer 1’3 ﬁle.a rcpnrt in the Office
of th:}Stat Engineer m.Carson City, cvaﬂa, is Extend ]ater than the close of
bu§m Wedné‘sday, July 3,#2019. XThe substanc&oxfﬁ & e ns':should include

thc e emen‘sascstabhs d originally'in Interim Orcl'er 13Q3 -

u‘

[

Reports filed onkJuly 3, ZOIQ. @subﬁnwd by a

m’-

the close of business on Friday Bugust 16, 50]9 e
Y o "f-‘c

ow System shall be subn’ii to ~the Office ut' the State

.3
:*”on‘

(} o  State Eufln?er

Dated at Carson City, Nevada this" J.ﬁg"””‘ PTL YLy sh

_[_dayof m% 217

' NRS § 532,120,
d
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Re: Notice of Hearing
Aupust 23, 2019
Page 2

Eavironmental Technologies; Great Basin Water Nelwork; Lincoln County Waler District and
Vidler Water Company; Moapa Band of Paiutes; Moapa Valley Water District; United Siates
National Park Service; Southern Nevoda Water Authority and Las Vegas Valley Water District;
Technichrome; and the United States Fish and Wildlile Service. Rebultal reports were filed by
Bedroc Limited and Western Elite Environmental, Inc.; Center for Biological Diversity; City of
North Las Vegas; Coyole Springs Invesiment, LLC; Dry Lake Water, LLC, Georgia Pacific
Gypsum and Republic Environmental Technologies; Lincoln Counly Waler District and Vidler
Water Company; Moapa Band of Paiutes; Moapa Valley Water District; Muddy Valley Irrigation
Company; the United Stoles National Park Service; Nevada Copeneration Associates; Nevada
Energy; Southern Nevada Water Authority and Las Vepas Valley Water District; and the United
States Fish and Wildlife Service.

On August 9, 2019, the State Engincer held a pre-hearing conference regarding the
hearing on the submission of reports and evidence as solicited in Order 1303, At the pre-hearing
conference, the Stale Enginecr set forth the purpose of the Order 1303 hearing, addressed the
liming and length of the hearing, discussed the sequence of the presentation of evidence by the
participants, addressed the procedures and other administrative matters relating to Order 1303,
discussed the timing for disclosures of witnesses and evidence, including experl wilnesses, and
eddresscd other malters relating to the hearing. The State Engineer established that the purpose
of the hearing an the Order 1303 reports was to provide the participanis an opportunity (o explain
the positions and conclusions expressed in the reports and/or rebutial reports submitted in
response to the Order 1303 solicitation. The State Engineer directed the participants to limit the
offer of evidence and testimony to the salient conclusions, including directing the State Engineer
and his staff to the relevant data, evidence and other information supporting those conclusions.
The State Engincer further noted that the hearing on the Order 1303 reports was the first step in
determining to what extent, if any, and in what manner the State Engineer would address future
management decisions, including policy dccisions, relating to the Lower White River Flow
System basins. On that basis, the Siate Engineer then addressed other related matters pertaining
to the hearing on the Order 1303 reponts, including addressing the date and sequence of the
hearing, as sei forth in this Notice of Hearing.

il. NOTICE OF HEARING

Please take nolice, the Stale Enpineer hereby sets the hearing on Order 1303, 1o begin at

8:30 2.m., on Monday, September 23, 2019, continuing through Friday, September 27, 2019,
ending cach day by 4:30 p.mi._The hearing will reconvene at 8:30 a.m. on Monday, September
30, 2019, continuing through Friday, October 4, 2019, ending cnch day by 4:30 p.m., with the
exception of October 3, 2019, where the hearing will reconvene at 11:00 n.m. and end at 4:30
p.m.. at the Nevada State Legislature, 401 South Carsen Strect, Room 2135, Carson City,
Nevada and will video be confercpeed to the Legislative Counsel Burenu, Sawyer Office
Building. 555 E. Washington Ave., Suite 4400, Las Vepns, Nevada.
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Re: Amended Notice of Hearing
August 26, 2019
Page 2

Eavironmental Technologies; Grent Basin Water Network; Lincoln County Water District and
Vidler Water Company; Moapa Band of Paiutes; Moapa Valley Waler District; United States
National Park Service; Southern Nevada Water Authority and Las Vegas Valley Water District;
Technichrome; and the United States Fish and Wildlife Service, Rebuttal repons were filed by
Bedroc Limited and Western Elite Environmental, Inc.; Center for Biological Diversity; City of
North Las Vegas; Coyole Springs Investment, LLC; Dry Lake Waler, LLC, Georgia Pacific
Gypsum and Republic Environmental Technalogics; Lincoln County Water Disleict and Vidler
Waler Campany; Moapa Band of Paiutes; Moapa Valley Water District; Muddy Valley Irrigation
Company; the United States National Park Scrvice; Nevada Cogeneration Associates: Nevada
Energy; Southern Nevada Water Authorily and Las Vegas Valley Water Distsict: and the United
States Fish and Wildiife Service.

On August 9, 2019, the State Engincer held a pre-hearing conference regarding the
hearing on the submission of reporis and evidence as solicited in Order 1303, At the pre-hearing
conference, the Siale Engincer set fosth the purpose of the Order 1303 hearing, addressed the
timing and length of the hearing, discussed the sequence of Lhe presentation of evidence by the
participants, addressed the procedures and other administrative matiers relating to Order 1303,
discussed the timing for disclosures of witnesses and evidence, including expert witnesses, and
uddressed other matlers relating to the hearing. The State Engincer established that the purpose
of the hearing on the Order 1303 reports was to provide the participants an opportunity to explain
the positions and conclusions expressed in the reports and/or rebuttal reports submitted in
response to the Order 1303 solicitation, The State Engineer direcied the participants (o limil the
offer of evidence and testimony to the salient conclusions, including direcling the State Engineer
and his slaff to the relevant datn, evidence and other information supporting those conclusions.
The State Engineer further noted that the hearing on the Order 1303 reports was the first step in
determining lo what extent, if any, and in what manner the State Engineer would nddress future
management decisions, including policy decisions, relating to the Lower White River Flow
System basins. On that basis, the State Engineer then addressed other related matters pertaining
to the hearing on the Order 1303 reports, including addressing the date and sequence of the
hearing, as set forth in this Notice of Hearing.

IL. NOTICE OF HEARING

Please toke notice, the State Engineer hereby sets the hearing on Order 1303, 10 begin ot

8:3D a.m. nday, September 23 continuing through Fri September 27, 2019
endin h by 4: ,_The hearing will reconven +30 a.m. on Monday, Seplember
30, 2019, continuing through Friday, October 4. 2019, ending each day by 4:30 p.m., with the
exceptio 0 2019, whe ing will reconvene : d end at 4:

.., 0t the Nevada State islature, 401 South Carson 135 n Cl

Nevada and will video be conferenced to the Lepisiative Counsel Bureay, Sawyer Olffice

Building, 555 E. Washington Ave., Suite 4400, Las Vegas, Nevada,
SE ROA 285
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So this is the time set for the hearing, the
prehearing conference for the Order 1303 reports that have
been solicited by the State Engincer's office.

And as we've spoken at the [ast public workshop,
the hearing on the Order 1303 reports is poing to commence on
September 23rd, but prior to issuing a scheduling order,
there's obviously a bunch of logics we nced to work out and
wanl to make sure we hove a clear playing field which will be
oullined also in that scheduling order for ali the parties and
participants to this proceeding.

As we've kind of noted afl a long, thisis a
different format than most of our protested hearings. There's
not necessanly - there's not an Applicant and a Protestant.

But what this is is really an opportunity for the
participants and thosc stakcholders in the Lower White River
Flow System to come [orth and have an opportunity to present
their rcports that they've submiticd or rebuttal reports that
have been submitted to allow the State Engineer to go nhead
and take that under advisement in making further
determinations with respect ta the issues,

So, just to go ahead and get started, I'm just
going to state we're a little bit limited in time this
moming, so we have 1o complete this by the noon hour because
this rcom is actually being occupied this afternoon as well,
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criticism of those positions and conclusions presented by
other parties through rebuital reports.

The participants are the stakeholders who have
submitted either a report or rebuttal report or both a report
and rebuttal report.

Individuals who do not submit a report will be
allowed to provide public comment, but they're not
participants for the purpose of presenting lestimony, evidence
or cross-examining.

And just because a participant has submitted a
report or rebuttal report does not require to party to
something cvidence beyond their reports,

So the State Engincer will consider all reports |
and opinions submitted, regardless of whether there's — |
actual parties proffer witnesses or testimony.

Participants will be limited to offering
testimony and cvidence relating to the most salicnt
conclusions, including data, evidence and other information
supporting thosc conclusions.

So, the idea is that participants who have
submitted reports, the State Engineer and staff, we will have
reviewed those reports prior to the commencemenl of the
heasing and the State Engincer staff within the Division of
Water Resources, we are well qualified to review, consider,
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So we're not going to exicnd past the lunch hour.
And 50 I'm going to po ahead and give us 8 quick road map of
what we arc intending to accomplish during this mecting this
morming, or this hearing this moming.

So the purpose of this conference is Lo go over
the purpose of the Order 1303 hearing. So what are our
cxpectations and what our goals for the State Engincer's
office for having that hearing?

To address the timing and length of the hearing.

To discuss the sequence of presentation by the different
participants.

To go over pracedurces and other administrative
matters relating to the Order 1303 hearning and to determine
the time for disclosures of witnesses and evidence anticipated
to be filed and relied upon during the hearing. And then to
address any other questions.

So, just to kind of provide a summary for the
purpose of the hearing. The purposc of the hearing is to
consider the reports solicited pursuant to Order 1303,

And so the State Engineer views the purpose of
Order 1303 and the report submitted in response to the
solicitation as an opportunity for the participants who have
or will have filed reports, rebuttal reports an opportunity to
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analyze reporis, including the data and cvidence relied upon
in preparing opintons and rendering Lhosc -- and rendering the
conclusions within the reports.

And the Stale Engineer’s expectation and
intention for this hearing is that the parties who have
submitied either a report or rebuttal reponts will be
permitied an opportunity to provide limited testimony and to
submit evidence identifying those salient conclusions and
findings contained in those reports,

And rcally the purpose is to direct the State
Enginecer and our staff to the data, information and relevant
evidence within the State Engincer's administrative record or
1o provide that evidence in support of those conclusions.

So, this isn't -- the hearing is not intended to
have cverybody and every panticipant to go through each and
every sub detail of their reports.

The idea is that we want you to go ashead and hit
the high points, point us to those conclusions, point us in
the direction what do you think is substantive and imporiant
for our office to really consider, but the intent is that
we're trying to go ahead and keep this relatively limited and
focused. We have the capability 1o go ahead and examine all
the detail and such.

|24 explain their positions and conclusions nnd to respond to any |24 So the hearing is not and the State Engineer will
Min-U-Scripth Capitol Reporters (2) PagesS-8
775-882-5322
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1 not permit participants 1o sddress each and every detail. And
2 the purpose is to afford participants the opportunity to

3 highlight the points and to dircct staff components which are
4 1the most significant motiers as is addressed in the Order 1303
solicitation which are the geographic boundary of
hydrologically connected groundwater and surface water systems
comprising the Lower White Water River Flow System.

The information obtained from the Order 1169
aquifer test, and subsequent to the aquifer test, the Muddy
River Headwater Spring Flow as it relates to aquifer recovery
since the completion of the aquifer test.

The long term annual quantity of groundwater that
maybe pumped from the Lower White River Flow System, including
relationships between location of pumping on discharge to the
Muddy River Springs and the capture of Muddy River flow.,

The effects of movement on water rights between
alluvial wells and carbonate wells on deliveries of senior
decreed rights in the Muddy River and other matters
participants have included in their reports that they belicve
to be relevant in the State Engincer’s analysis.

MR. FLANGAS: A question?

HEARING OFFICER FAIRBANK: Yes.

MR. FLANGAS: When you say "other matters
relevant”, are you limiting 1o that 1o the hydrology, other
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of these findings and determinations, really this is more
about a scientific analysis and data analysis.

MR. FLANGAS: Thank you for that clarification.

HEARING OFFICER FAIRBANK: 5o sccond, the puspase
of the hearing is limited to those issues I've outlined and
these particular issues must be addressed to decide the
threshold matter.

So, kind of to follow up on Alex's question, to
the extent participants intend or desire to spend time
addressing future policy considerations which are not
encompassed within the issues specifically idemified in the
solicitation of the reports, those matters will not be
considered during these proceedings.

The State Engincer anticipates that any future
decision will address — that the future decision coming out
of this Order 1303 hearing will address the following issues.

The geographic boundary of the hydrologically
connected water system comprising the Lower White River Flow
System. To whether or not that's a singular basin, whether or
not it's encompassing multiple basins, that's going tobe s
decision that is ultimately determined by the State Engincer
following this hcaring.

The quantity of water that may be sustainably
developed within the Lower White River Flow System without
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matters relevant to the hydrology or any other matter relevant
period?

HEARING OFFICER FAIRBANK: So it's not -- it's
not any other matter relevant period. It's relevant to these
particular issues and questions that we're asking.

And so, and I'm going to talk about this and
we've spoken about this before, is that really this is a
threshold reporting aspect, that this is part of a
multi-tiered pracess in terms of determining the appropriate
management strategy to the Lower River Flow System.

And in order for the office to go ahead and start
to engage in working with the - with the community, working
with water right holders and determining what an appropriate
managemcnt strategy is, there's threshold matters that have to
be decided and determined.

And that is thosc particular, those four
componenis that we've solicited in the Order 1303 report.
This larger substantive policy delerminations is not part of
this panticular proceeding.

That's part of later proceedings, but this is
what has to occur in order to inform these future policy
determinations and decisions.

And while some people have addressed some policy
interplays, because there are some policy interplays into some
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conflicting with scaior rights, and whether there should be
any restrictions or limitations on the movement of points of
diversiop within the LWRFS and other issues which will provide
the framework for making futurc management decisions within
the LWRFS.

And the purpose of the hearing is not to resolve
or address allegations of conflict between groundwater pumping
within the LWRFS ond Muddy River decreed rights. That is not
the purpose of this hearing and that's not what we arc going
to be deciding at this point in time.

The purposc of the hearing is to determine what
the sustainability is, what the impact is on decreed rights,
and then addressing and resolving allepations of conflict
should that be a determination that will be addressed in, ata
future point in time.

Also, [ want to provide a little bit of kind of a
framework for parties to understand whal our office is looking |
at when we're reviewing the reports received in response to
our solicitation.

Our office is looking for the following, and this
is not a comprehensive list, but this is just kind of a
framework.

We're looking for how conclusions are supporied
by the available data.
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not continue the hearing into the second week of Octaber which
would be the 7th, 8th.

IFit's necessary in order 1o provide all the
opportunities an adequate opportunity, we will continug - the
hearing will extend into that following week,

And so, I appreciate the feedback, because those
are the type of things and, obviously, there's a bit of
uncertainty not knowing how many rebuttal reports are going 1o
be submitted.

MR. TAGGART: Well, and if I can, just to build
on that, if — if we go to day one and whoever that first
party is can't get done, but we're all being, you know,
efficient, we may find out quickly that this schedule, this
time allocaticn isn't working completely and that's when we
start talking about whether to continue on into the next week.

HEARING OFFICER FAIRBANK: Right. Well, so when
we issued the scheduling order, the scheduling order will sct
out the days and times. And part of that is what we're going
to try lo talk about today is get an understanding of what the
partics, you know, I understand that Moapa Valley Waler
District feels that a half of day would be unduty restrictive
for their purposes.

I understand that SNWA belicves that a day is
unduly restrictive. And s0 we're going to toke some of that
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MR. DONNELLY: Patrick Donnelly, Center for
Biological Diversity. I think -- I'm checking with our
hydrologist about half day and whether that's adequale, 1
would think a half day plus, probably.

But 1 think we would be as -- as or more
concemed about the structure and equity of the
cross-examination process, particularly because there would be
a week and a half before we get to go and could probably
elicit a lot of our points during that process if it is
structured properly. So, what is that going 1o lock like?

HEARING OFFICER FAIRBANK: Well, the idca is that
the cross-examination process will be not less than the amount
of time that a participant -- that a particular witness was
subject to their direct examination.

MR. ROBISON: By all parties.

HEARING OFFICER FAIRBANK: What?

MR. ROBISON: I'm sorry, by all parties.

HEARING OFFICER FAIRBANK: By all parties.

MR. ROBISON: Thank you,

HEARING OFFICER FAIRBANK: And, agnin, that's why
we're encouraging the partics to go shead and, you know, be
cognitive of what the other questions and 1o the extent that
there's partics that have similar perspectives, similar
canclusions, similar opiniens that, you know, pechaps that,
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fecdback and we are poing to develop the sequencing of the
report of the participants' participation that is going to be
set forth in the schedule order.

The scheduling order will also indicate that as
necessary the hearing will continue, you know, day to day
beyond that, as, you know, if necessary.,

Yes, Mr. Robison.

MR. ROBISON: Rebuttal will overlap with
cross-cxamination, so that provides some incentive to be
succinct.

We are customarily and frequently restricted in
time limitations in courtrooms, but that said, any major
player thal geis a day and a half, we want the same.

HEARING OFFICER FAIRBANK: And | also understand
that's onc of the other balancing interests.

MR. ROBISON: Thank you.

MR. TAGGART: And, again, just when we talk about
rebuttal, we mean, like if I have a witness who hed donc a
report and has a repont, an initial report and rebuttal
report, that witness will testify about both of thosc reports
at the same time and then be subjected to cross-examination
and then redirect and then questions of stafTl and then that
witness would be done.

HEARING OFFICER FAIRBANK: Yes, that's correct,
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you know, certainly can't te)l people how 1o go ahead and
manage their own cases, but coordination and communicalion
amongst the parties is certainly encouraged.

But at the samc time, therc are goinp to be a lot
more individuals intending to cross-examine a witness or an
expert at any given time.

So there's probably going to be, again, it's
we're trying to provide an opportunity for everybody to
have — have an opportunity to do that — to have - to have
an opportunity to clicit and challenge the conclusions and
evidence relied upon by a particular witness if that's so
necessary for their positions and how they believe the State
Engineer should be evaluating the conclusions.

But it's not going to be a free for all, and so
we're poing to be trying to balance that to the best of our
ability.

In terms of assigning the number of minutes per
each party, 1 just don't -- | think that's just unduly
impossible. II's not going lo happen at that point in time.
So we're just poing to have 1o work it out, and our -- our
role and responsibility is to go ahead and try to manage the
progress of the hearing to assure that the perties are all
given an opportunity, you know, a fair opportunity.

Yes, Mr. Flangas.
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1 HEARING OFFICER FAIRBANK: We'll have them Bale | 1 witnesses and evidence. And so we're going to establish a
2 stamped and numbered out. 2 deadline for the partics to disclose their witnesses, the
3 MR. TAGGART: Okay. And then will they be 3 anticipated testimony and to exchange any documents and
4 available, I think it's important that they be made available, | 4 cvidence and so - and il's going to have to be shared amongst
s and I don't want io burden your office more than it already | s all the parties.
& is, but you know, if it was puton a website and all, notonly | & MR. TAGGART: Okay. And can I just clarify onc
7 is there the list, but then on a website someone could go in | 7 thing, is that when we submit exhibits, they are intended 1o
8 and every one of those documents is there on the websile, then | 8 be documents that support our expert reports. And will new
3 we don't have lo scrve everyone, or you don't have to serve | 9 expert opinions and new expert reports are not authorized to
10 cveryonc. 10 be submitted when exhibits are submitted?
11 Is that what you contemplate, or -- 11 HEARING OFFICER FAIRBANK: Correct.
12 HEARING OFFICER FAIRBANK: We're hopingto |12 MR TAGGART: Okay.
13 accomplish that. Again, it's 8 very voluminous record at this |13~ HEARING OFFICER FAIRBANK: The expert reports,
14 point in time, and so haping to get everything that tiesina |14 those deadlines are established pursuant 1o the arder and the
15 formattcd manner. 15 addendum to the order, or the amendment — the nmended order.
16 I'll be completely candid with you, some it i5 a 16  MR. TAGGART: All right.
17 bunch data spread sheets and we're having a hard time getting 127 HEARING OFFICER FAIRBANK: So, correct. New
18 those formaned into a mechanism that you can actuatly have |18 expert reports or new rebuttal reports beyond those deadlines
19 them in a readable format, 15 will not be accepted.
20 MR TAGGART: Okay. 20  The additional evidence is if there's supporting
21 HEARING OFFICER FAIRBANK: 50 to the extent where |21 documentation for those things, you know, those things that
22 possible, we're trying to get everything into a digitized |22 are relevant to the point cqually that you believe that the
23 format and make it available. So that's the intent that it |23 State Engincer should take it into consideration.
24 will be available prior to September 23rd. 24  But there — the administrative record should be
Page 34 Page 38
1 Isitall going to be available when we issue the 1 relatively complete we believe, particularly with the
2 scheduling order, probably nol all of it because it's proving | 2 inclusion of the expert report.
3 to be quitc the task. 3 But, somebody may have something out there that
4  So, we are endeavoring to do so, but iI's going 4 they think is incredibly impartant for us to consider that's
5 to -- it may not all be complete by the time that the S not there, and so we want to make sure everybody is afforded
& scheduling order comes out. & an opportunity to get that in front of you prior to the
7  Butit will be -- it will be coming up and it be 7 commencement of the hearing so that the State Engineer can
& will be part of our hearing under that news tab in LWRFS. | 8 consider that as part of his dccision making process.
8 MR. TAGGART: For - I'm just exploring how this 8  MR. ROBISON: Is there a definitive service list
10 is going con work. Is it possible that you could make things |10 of who would be served with whatever additional documents we
11 available here at your office if people wanted to come and |11 identify?
12 loak at it if it was just digital. 12 HEARING OFFICER FAIRBANK: 1 will be attached to
13 HEARING OFFICER FAIRBANK: Um-hum, 13 the scheduling order.
14  MR. TAGGART: And had you a hard time, you know, |24  MR. ROBISON: Thank you.
1s making it, replicating it for a PDF, then if it was available (15 HEARING OFFICER FATRBANK: So the scheduling
16 here for peaple to come look at, that might be one way of |16 order will establish that service list, and so then, just as
17 dealing with that. 17 everybody understands is we also have for the purposes is we
18 And so if there's additional documents, then we 18 have an email list which is really kind of a, morc of an
19 would provide those to your office and to who? I guess, from |19 informal notification list, but for the purpose of the
20 a notice standpoint, how should we handle that? 20 hearing, the scheduling order will have a service list
21 HEARING OFFICER FAIRBANK: Right. So what we're |21 attached to it.
22 going to do, and that's down a litile bit -- 22 MR. FLANGAS: Service meaning mailing?
23 MR. TAGGART: Okay. 23 HEARING OFFICER FAIRBANK: Mailing, yes.
24  HEARING OFFICER FAIRBANK: -- disclosure of |24 MR. ROBISON: Does email suffice?
Min-U-Seript Capitol Reporters (9) Pages 33-36
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> } Re: Order on Objections To Witnesses And Evidence In the Matter of the Administration and
Management of the Lower White River Flow System
September 16, 2019
Pape 4

2. The scope of witness testimony in the hearing that commences on Monday, September
23, 2019, shall be timited to the four issues identified in Order 1303, and other information that
the participants can demonsirale is useful to the Stats Engineer in his evaluation of those four
issues, and the testimony of experts shall be limited to their area of qualification and previously
provided written testimony coatained in their expert reporls.

3. All documentary evidence, excepl the expert reports, received by the State Engineer is
hereby admitted, and the Siate Engineer shall consider the documentary evidence with the
appropriale weight given the concerns raised by the participants, including but not limited to,
hearsay, relevance and foundation.

4. All expert reporis properly affirmed that the report is Lrue and correct and that the
affiant personglly prepared or directed its preparation, and submitted to cross-examination, shall
be admitted. —

[
-

»

[
MICHELINE N. FAIRBANK
Deputy Administrator

Dated this _16"_ day of
September , 2019 .
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IN THE OFFICE OF THE STATE ENGINEER
STATE OF NEVADA 1169A

ORDER

WHEREAS, on March 8, 2002, the Staic Engineer issued State Engineer's Order No.
1169,

WHEREAS, Order No. 1169 was issued afier en administrative hearing was held before
the Nevada State Engineer regarding protested Applications 54055 through 54059 held by the
Las Vegas Valley Water Disrrict, and protested Applications 63272 through 63276 and 63867
through 63876 held by Coyote Springs Investment, LLC.

WHEREAS, Order No. 1169 indicated that there was insufficient information to
determine if additional water was available for appropristion under the applications and
additional study was needed in order 1o make that determination,

WHEREAS, pursuant to Order No. 1169, the State Engineer ordered that all epplications
pending and any new filings for the appropriation of water from the carbonate-rock aquifer
system within Cayote Spring Valley (Basin 210), Black Mountains Arca {Basin 215), Gamet
Valley (Basin 216), Hidden Valley (North) (Basin 217), Mugddy River Springs Area a.k.a, Upper
Mozpa Valley (Basin 219), and Lower Moapa Valley (Basin 220) would be held in abeyance
until further information was obtained by stressing the aquifer by pumping water under those
water right permits already issued 10 appropriate water from the sysiem.

WHEREAS, Order No. 1169 ordered that a study covering a minimum five-year period
of time during which at least 50% aof the water rights then currently permitted in Cayote Spring
Valley be pumped for st least two consecutive years. The amount of water to be pumped was
B,030 acre-feet annually for two consecutive years.

WHEREAS, Order No. 1169 included as study participants those certain entities
identificd as having applications for additional water rights or as currently holding water rights in
the referenced basing, specifically, the Las Vegag Valley Waler District, Southern Nevade Water
Authority, Coyole Springs Investment, LLC, Nevads Power Company and Moapa Valley Water
District.

WRHEREAS, on April 18, 2002, the Stats Engineer issued State Engincer’s Ruling No.
5115 thet addressed Applications 54075 and 54076 then held by the Las Vegas Valley Water
District in Californir Wash (Basin 218). Pursuant to Ruling No, 5115, the State Engineer
indicated that additional information was necessary before large quantities of groundwater could
be appropriated from California Wash. Application 54075 was approved subject to a monitoring
program to be prepared in conjunction with the study ordered under Order No. 1169 and
Application 54076 was held in abeyance until the Order No. 1169 study was completed.

WHEREAS, by letter dated April 16, 2010, the State Engineer granted the Moapa Band
of Paiute Indians® request to participate in the Order No. 1169 study. The Moapa Band of Peiute
Indians” reservation is located within Colifornia Wash. The letier noted that the intent of Ruling
No. 5115 was 1o include California Wash within the study area as the current evidence stronply
supports a hydrologic connection between California Wash and the other hydrographic basins
included in Order No, 1169,

WHEREAS, by letter dated May 26, 2010, the Moapa Band of Paiute Indians indicated
thelr concern that the pumping test itself was likely 10 impact resources at the Muddy River
Springs. On June 22, 2010, the Stats Engineer held 2 meeting lo discuss the pumping test and
the Tribe's concems.
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Order 1169A
Page 2 of 2

WHEREAS, by letter dated July 1, 2010, the Steiz Engineer expressed his concem that it
had been eight years since the pumping test wes ordered and the pumping requirements of the
Order No. 1162 study had not even begun. The State Englneer noted that the final reports
ordered under Section 7 of Order No. 1162 and updating the groundwater model under Seetion B
of the Order were only required afier completion of the pumping test However, the State
Engincer indicated that decisions regarding future eppropriations in the besins suhject 10 Order
No. 1169 could not be deferred indefinitely. Therefore, regardless of whether the 8,050 ncre-fect
minimum requirement was met or not, the study panticipants were ordered to comply with
Sections 7 and 8 of Order No. 1169. The two-year pumping period was o commence when
pumping end water export from well MX-5 commenced and the Section 7 report(s) were to be
filed in the Office of the State Engineer within 180 days of completion of the first two years of
pumping. The pumping 1est was expected to begin in August or September 2010 end actuaily
began on November 15, 2010, The Southern Nevads Water Authority was also ordered 1o
submil model simulation resulls showing the predicted cffects of pumping both existing rights
end current applications in Lower Meadow Valley Wash (Basin 205), Kane Springs Valley
(Basin 206), Cayote Spring Valley (Basin 210), Black Mountains Area (Basin 215), Garnet
Valley (Basin 216), Hidden Valley (North) (Basin 217), Califonia Wash {Basin 218), Muddy
River Springs Area ak.a. Upper Moapa Valley (Basin 219), and Lower Mozpa Vallcy (Basin
220). The State Engineer notified all study participants that monitoring activities were 1o be in
place no Jater than Aogust 1, 2010,

WHEREAS, the State Engincer has maintained information related to the pumping test
on the Nevada Division of Water Resources website o/l i 169/
and can be viewed by any member of the public.

WHEREAS, the State Engincer believes thet sufficient information has been obtained
through the pumping test and related monitoring in order to make & determination on the
applications pending in these basins.

NOW THEREFORE, the State Engineer orders:

1. The pumping test is declared complcted a3 of December 31, 2012,

2, In recognition of the information that has alresdy been provided pursuant to the
pumping test, the provisions of Section 8 of Order No. 1169 that required an update
of Exhibit No. 54 from the July 2001 hearing is hereby rescinded.

3. Any smudy participant, which includes the Las Vegrs Valley Water District, Southern
Nevada Water Authority, Coyote Springs Investment, LLC, Nevada Power Company,
Monpa Valley Water District and Moapa Band of Pajute Indians, may file a repost in
the Office of the State Engineer in Carson City, Nevads, by June'28, 2013, addressing
the information obtained from the study/pumping test, |mpl$kq£pmg under the
pumping test and the availability of water pursuant 1o_ﬁ§péndingupp ihtjons.

.,
et
. .
RIS L
W, s O .
(™
T8y

(TPt

Duated at Carson City, Neveda
this _21" day of _Dgcember , 2012
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CERTIFICATE OF SERVICE

I hereby certify that a copy of Amended Order No. 1169 was gerved:
By U.S. centified mail, postage prepaid, on __December 21,2017 |, on the following:

Coyolc Springs Investment, LL.C
Atin.: Carl Savely

6600 N. Wingfield Pkwy.
Spaerks, NV 89436

Certified Mail

#7106 7808 0630 0051 4231

Las Yegas Valley Water District
1001 5. Valley View Blvd., MS #4835
Las Vegas, NV 89]53

Certified Mall

#7105 7808 0630 0051 4262

Las Veges Valley Waier District
Attn.: John Entsminger

1001 8. Valley View Blvd., MS #485
Las Vegas, NV 89153

Certified Mail

#7106 7808 0530 0051 4378

Las Vegas Valley Water District
Atmn.: Dana Walsh

1001 8. Valley View Bivd., MS #4385
Las Vegas, NV 89153

Certified Mail

#7106 7808 0530 0051 4385

By U.S. regular mail, postage prepaid, on_ December 21, 2012 , on the following:

Law Office of George N. Benesch
Atm,: George Benesch

190 W, Huffaker Lane, Ste, 408
Reno, NV §9511-2092

Christopher A. Brown
2014 Crawford Street, Apt. 1
North Las Vegas, NV 89030

Chemical Lime Company of Arizona
P.O. Box 363068
North Las Vegas, Nevada 89036

City of Caliente

Attn: Mayor

B,C, Box 1005

Caliente, NV 89008-1006

Dry Lake Water, LLC
2701 N. Tenaya Way, Suite 200
Las Vegas, NV 89102

Dyer, Lawerence, Penrose,
Fiaherty and Donaldson
Attn.: Frank Flaherty

2805 Mountain St.

Carson City, NV 89703

James H. Fincher
2410 Bonita Lane
Henderson, NV 89014

Ely Shoshone Tribe
#16 Shoshane Circle
Ely NV 859301

Charles F. Hilfenhaus, Jr.
4465 Denlz Circle
Las Vegas, NV 89108

High Country News
Atin.: Matt Jenkins
2832 Regent Street
Berkeley, CA 81428
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Certilicale of Service
Amended Order 1169
Page2

INMC Mongage Holdings, Inc.
Construction Lending Division

155 N. Leke Ave. CLCA-B 11th Floor
Pasadena, CA 91101

Las Vegas Fly Fishing Club
2728 Tidewater Ct.
Las Vegas, NV 89117

Lionel Sawyer & Coltins

Attn.: Brien H. Schusierman

30 W. Liberty Street, Svile 1100
Reng, NV E950]

Moapa Band of Paiute Indians
Atn.: William Anderson, Chairman
P.Q. Box 340

Moapa, NV 89025

Moapea Valley Water District
Altn.: Joe Davis

P. 0. Box 257

Logandale, NV 89021

Carolyn Morrison
895 Ripple Way
Las Vegas, NV 89110

Nevada Cogeneration Associales
420 N. Nellis Bivd,, #A3-117
Las Vegas, NV 89110

Nevada Cogeneration Associates
Afin.: Exceutive Directar

P.O. Box 81378

Bekersfield, CA 93380

Nevada Power Company
Craig York

P.0. Box 230

Las Vegas, NV 89151

Republic Environmental Technologies, Inc.

770 East Sabara Ave.
Las Vegas, NV 89104

Debm Richardsan
3601 Cambridge St #151
Las Vegeas, NV B9109

Southern Nevada Water Authority
Atftn.: Bill Rinne

1001 South Valley View Blvd,,
Mail Stop #4835

Las Vegas, NV 89153

Southern Nevada Water Authority
Astn.: JefT Johnson

100) South Valley View Bivd.,
Mail Stap #485

Las Vegas, NV 89153

Stewart Title of Nevada

Amn.: Linda Jones

3200 Howard Hughes Pkwy, Ste. 500
Las Vecgas, NV 89109-0913

Teggan & Taggeart, Ltd,
Atin.: Paul Taggart

108 N. Minnesolz Street
Carson City, NV 89703

U.S. Bureau of Indian Affairs
Western Regional

Attn,: Barry Welch

2600 N, Centra) Avenue, 41h floor
Phoenix, AZ 85004

U.S, Burcau of Land Management
4701 N. Torrey Pines Drive
Las Veges, NV 89130

U.S, Fish and Wildlife Service
Atin,: Tim Mayer

%11 NE 11th Ave.

Portland, OR 97232-4181

U.S. Fish and Wildlife Service
Ann.: Michael Eberle

911 NE 11th Ave,

Portland, OR 97232-4181
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Certificate of Service
Amended QOrder 1169
Page 3

United States of America
National Park Service

Ann.: Bill Hansen

1201 Onkridge Dr., Suite 250
Fort Collins, CO B0S25

U.S. Nationa) Park Scrvice
Attn.: Gary Karst

601 Nevada Way

Boulder City, NV 89005

U.S. Department of the Interior
Office of the Solicitor

Attn.: Peter Fahuny

755 Parfe1 S1., Suite 151
Lakewood, CO B0215

U.5. Department of the Interior
Office of the Solicitor

Atin,; Steven Palmer

2800 Cottage Way, Room E-1712
Sacramento, CA 95825-1850

Ziontz, Chestnut, Vamell, Berley & Slonim
Attn.: Richard Berley

210] Fourth Ave., Suite 1230

Seattle, WA 98121

J Mordhorst, AAH

Division of Water Resources
Hearings Section
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IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

1169

ORNDER

HOLDING IN ABEYANCE CARBONATE-ROCK AQUIFER SYSTEM GROUNDWATER
APPLICATIONS PENDING OR TO BE FILED IN COYOTE SPRINGS VALLEY (BASIN 210),
BLACK MOUNTAINS AREA (BASIN 215), GARNET VALLEY (BASIN 216), HIDDEN
VALLEY (BASIN 217), MUDDY RIVER SPRINGS 2ka UPPER MOAPA VALLEY (BASIN
219), LOWER MOAPA VALLEY (BASIN 220), AND FOR FURTHER STUDY OF THE
APPROPRIATION OF WATER FROM THE CARBONATE-ROCK AQUIFER SYSTEM,
LINCOLN AND CLARK COUNTIES, NEVADA.

WHEREAS, the Nevada State Engineer is designated by the Nevada Legislature to perform
the duties related to the management of the water resources belonging to the people of the State of
Nevada.'

WHEREAS, the Statc Engincer is empowered 30 make such reasonable rules and

regulations es may be necessary for the proper and onderly execution of the pawers conferred by

law?

WHEREAS, the Stalc Engineer is empowered to conduct such studies as arc necessary.

WHEREAS, a large portion of the Swte of Nevada consisting of approximately 50,000
square miles of sparsely populated land is underlaln by significant carbonate-rock sequences *

WHEREAS, the carbonate-rock sequences conlain groundwater aquifers, which are
believed to contsin signiBicant, but undetermined, quantities of ground water.

WHEREAS, many persons or entities have filed water right applications requesting
permission lo appropriate substantial quantitics of underground water from the carbonate-rock
aquifer system.

WHEREAS, in 1984, the Water Resources Division of the Uniled Stales Department of
merior, Geological Survey proposed a 10-year investigation of the entire Carbonate Terrane, which
includes the carhonale-rock aquifers of the areas referenced above. This study was proposed
because (he water resources of the Carbonale Temmane were ot well defined, the hydrology and
geology of the area are complex, and data was sparse.”

! See, Nevada Revised Statutes chaplers 532, 533, 534, 535 and 536.
¥ NRS § 532.120.
¥ NRS § 532.165(1), 533.368 and 533.370(2).

4 Michael D. Dettinger, Disiri i

Paotential for theic Devalonment_Summary nf Findinps 1985-1988, Summary Report No. 1, United
States Geological Survey, Department of Interior and Desent Research Institute, University of
Nevada System, p. 3, 1989, Ses algn, Memorandum dated August 3, 1984, from Terry Katzer,
Nevada Office Chief, Water Resources Division, Uniled States Department of Interior Geologic
Survey, Carson City, Nevada, to Members of the Carbonate Terrane Study, Attachment p. 8, which
indicates that the area undeclain by significant cerbonate-rock seguences in Nevada is over 40,000
square miles of sparsely populated land, and includes 106 hydrogrzphic ereas end basins.

! Memorandum dated August 3, 1984, from Terry Katzer, Nevada Office Chief, Waler Resoures
Division, United States Department of Inicrior Geologic Survey, Carson City, Nevads, to
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WHEREAS, il has been known since 1984 that (0 arrive al some reasonable understanding
of the carbonate-rock aquiler system, substantial amounts of money would be required to develop
the science, a significant period of study would be required, and that "unless this understanding is
reached, the development of carbonate water is risky and the resultant effects may be disastrous for
the developers and eurrent users."®

WHEREAS, the United States Geological Survey has indicated that given the multiple
possible avenues of hydrologic connection between the various aquifers and flow systems, and the
uncertaintics of recharge and discharge mechanisms and processes, an investigation of the
hydrology of the carbonate-rock equifer systcm in Nevada is undoubledly a difficult undertaking.

WHEREAS, an investigation of the carbonate-rock aquifer system is additionally
complicated by factors includ.ing:’ .

- basic hydrologic dala such as groundwater levels in the basin-fill aquifers and the

carbonate-rock aquifers, and reliable flow measurements for imporiant springs and major

streams are scarce or infrequently oblained in much of the ares;

- secondary hydrologic and other dsta, such as hydraulic parameters, geophysical and

geochemica), are {acking in many arcas;

- the geomelry, properties, and bounderies of the carbanate-rock and basin-fill reservelrs are

gencrally unknown, and definition of these properties can be cxpensive and difeult;

- climatic conditions today are inadequately defined (particularly a1 higher altitudes) and

conditions during the development of Lhe flow paths within the deep-rock aquifers and flow

paths within the carbonate-rock aquifer are even more Wncertain;

- uncertainties and insccuracies exist in current methods of estimating precipitation;

- uncertainties and inaccuracics exist in current methads of estimating groundwater inflow

and recharge;

- uncertainties and inaccuracies exist in current methods of estimating groundwater outflow

ard evaporative discharge;

- only a small number of wells tap the decp carbonate-rock aquifer system;

- because there has been no significant historical pumping of ground water from the

carbonale-rock aquifer system, groundwater models can only be used as a limited predictive

toal for estimating the principle location and magnitude of the impacts of pumping ground
water from the system;

- limited stresses on the waler resaurces of the area under current development conditions

allow hydrologists information only on (he narow band of system responses (o naturzl

conditions; and

- the relationship between geothermal systems and the deep carbonate-rock aquifers and

proundwaler {low systems is not well understood.

WHEREAS, in 1985, the Nevada Legislatere authorized 2 program for the study and
testing of the carbonate-rock aquifer system of eastern and southero Nevada. The program was 2
cooperative effort between the State of Nevada and the Federal Govemment. The overalt plan for
the program was o study the carbongte-rock aquifers of southemn, east-central, and northeastern
Nevada as separate phases of work, with a summary of findings to be prepared at the cnd of cach

Members of the Carbonate Terrane Study.
¢ Mhid.

i Id., Attachment p. 7.
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mm.Dmr.lnme.Snmma:y_nLE:mhngs_\aas_lssﬂ, sum.manzed the ﬁndmgs of the first phasc

of the study, which assessed the resources of the carbonate-rock aquilers of southem Neveda, The
summary brought together results fom more than 20 technical reports produced during the study.
The summary indicaled that

The rocks that compose the carbonate-rock aquifers are layers of limestone
and dolomite that were deposited hundreds of millions of years aga in much of the
eastem Great Basin, Subsequcmly, the carbonate rocks were much deformed; as &
result, they no longer exist 2s continugus layers beneath the region. Instead, they
have been pulied apart 10 form & fow large areas of thick and relatively continuous
carbonale rocks. Separating these arcas are noncarbonate rocks, within which ere
isolated mountain-sized blocks of carbonate rock,

Beneath southem Nevada, the thick carbonate-rock layers are continuous
cnough lo transmit ground water gt regional scales only bencath a north-south
“corridor” 60-90 miles wide that extends southward from east-central Nevada o and
beyond the Spring Mountains area west of Las Vegas. Within this corridor are the
two major regional flow systems of southern Nevada: the Ash Meadows-Death
Valley system and the While River-Muddy River Springs system. These flow
systems link the ground water beneath dozens of valleys and over disiEnces
exceeding 200 miles. Flow in these systems probably is concentrated along highly
wransmissive zones associated with {1) recently active faults and (2) conflucnces of
flow near major warm-water springs. Qutside of the comidor, the carbonalc rocks
are present primarnly es isolaled blocks that form aguifers of limited exient,
recharged mostly by local precipitation.

LR

Large-scale developmenl (sustained withdrawals) of waler fom the
cerbonale-rock aquifers would result in water-level declines and cause the depletion
of large quantities of stored water. Ultimately, these declines would cause
reductions in the flow of wamn-water springs that discharge from the regional
aquifers. Storage in other nearby aquifers also might be depleted, and water Jevels
in those other aquifers could decline. In contrast, isolsted smaller ground-water
developments, or developments that withdraw ground water for only a short ime,
may result in water-level declines end springflow reductions of manageable or
scceptable magnitude.

Confidence in predictions of the effects of development, however, is low;
and it will remain low until observations of the initial hydrologic results of
development are analyzed. A stralegy of staging developments gradvally and
adequately monitoring the resuling hydruloglc conditions would pn:wldc
information that eventually could be used to improve confidence in the predictions.”

WHEREAS, because essurances thatl the adverse cfitcts of development will not
overshadow the benelits cannot be made with a high degree of confidence, development of the
carbonate-rock aquifer system must be undertaken in gradual stages together with adequate

b M_icha:l D. Detinger,

Emmmmmmmmm&mumﬂnmmMMmmynmn Nn l Umted
States Geological Survey, Department of Interior and Desent Reteasch Institute, University of
Nevada System, Forward, 1989.

Y14, pp. 1-2.
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mowiloring in order (o predict, through the use of a calibrated model, the effects of continued or
increased development with a higher degree of confidence,

WHEREAS, staging development gradually meens not developing the resources in one
large siep, but rather starting with small projects that are possibly augmented gradually if conditions
and confidence wamant. This approach allows the effects of development to be observed and
analyzed continually, so that the benefits and edverse effects of development can be judged and the
effects reversed or mitigated if they prove to be detrimental (o cxisling rights and the environment,
This approach would hopefully avoid the havoc that could be crealed by the curtailment of water
use by those who have come to rely on it if impacts occur requiring curtailment of the water use.

WHEREAS, the 1995 Watcr-Resaurces Investigations Report 91-4146'° cstimates the total
waler budget of all southem Nevada aquifers fom the natural recharge to the mountains and
subsurface inflow to the study erea’ to be about 160,000 a:re-fut annunlly, and discharges from
major discharge areas to be about 77,000 acre-feet annually.'?

WHEREAS, it is believed that 2] of the recharge and subsurface inflow cannot be captured
for use.

WHEREAS, in July and August of 2001 nearly four weeks of public edministrative
hearings were conducted on applications filed by the Las Vegas Valley Water District {Applications
54055 - 54059, inclusive) and Coyole Springs Investment, LLC (Applicetions 63272 - 63276,
inclusive, and 63867 -63876, inclusive), which together request to appropriate approximately
35,000 acre-fect of water annually from the carbonate-rack aquifer system within the Coyote
Springs Valley Hydrographic Basin."

WHEREAS, testimony and evidence fom the administrative hearing on the Las Vegas
Valley Water Disuicts applications indicates that using the standard Maxey-Eakin technique for
estimation of groundwaler recharge from precipitation, the recharge for the Coyole Springs Valley,
Muddy River Springs, Hidden Valley, Gamet Valley, Black Mountains and Lower Moapa Valley

1 Mn:hael D. Dettinger, et al,, mmmmmmmmm

Geologucal Survey, Walcr-Rmm [nvuugamms chon 9l-4l46 p 50 1995,

" The study arca is defined on p- 5 of Water-Resources Investigations Repornt 914146 to be most
of southemn Nevada south of Tonopzh and Pioche,

" Discharge arcas are identified as Muddy River Springs 36,000 acre-feet annually (afa) of
spring flow, Blue Point Spring 240 afa of spring flow, Rogers Spring 920 afa of spring flow,
Frenchman Mountain 2,100 afa of underflow toward Colorado River, Pahrump Valley 18,000 afa
of underflow to California, Ash Meadows 17,000 afa of spring flow and evapotranspiration,
Amargosa Desert 3,000 afa.of underflow to Death Valley, and Grapevine Canyon 400 afa of
underflow to Death Valley. Water-Resources Investigations Repont 91-4146 at 53.

" It is noted that at the administrative hearing on Coyot Springs Investment, LLC Applications
63272 - 63276, inclusive, and 63867 -63876, inclusive, the applicant indicated they are requesting
the Siate Engineer "to issue the permils ag requested but limit their full use until the monitoring and
miligadon program is in effect” Transcript, public edministrative hearing before the Slale
Engineer, August 20, 2001, p. 58. However, the applicant fusther indicated thet it requesied that a
minimum of four permits be issved, two in cach connty, with the second permit in cach county o
be used to stress the aguifer. Two penmils for a total amount of 14,478 afa would be for
development, two permits for a total amount of 14,478 afa would be (o stress the aquifer under
some temporary development. Transeript, public administrative hearing before the Stale Engineer,
August 20, 2001, pp. 91-96. This is after the 27,504 afa requested by the Las Vegas Valley Water
District.
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areas combined is approximately 3,550 scre-feet annually, Using the modified Maxey-Eakin
technique introduced 2t the administrative hearing (known as the Donovan-Katzer 2000 technique),
the recharge is estimated at approximately 6,761 acre-feet annually for the combined arcas.'

WHEREAS, testimony and evidence from the administrative hearing on the Las Vegas
Valley Water District's applications indicates that approximately 50,000 acre-feet of groundwatee
inftow comes inlo the Coyote Springs Vatley from northemn groundwater basins and approximately
53,000 acre-feet annually outflows'* from Coyote Springs Valley of which a portion may be
available for capture from that groundwater underflow. While testimony presented indicated a
belief thet significant quantities of water may be available for caplure from storage, it is unknown
what quentity that would be and if any urderground water could be appropriated without
unreasonable and frreversible impacts.'

WHEREAS, 1estimony and evidence from the edministrative hearing on the Las Vegas
Velley Waler District’s applications indicales that & portion of the ground water outflow from
Coyot= Springs Valley is belicved to discharge at a rale of approximately 37,000 acre-feet ansually
al the Muddy River Springs area and approximately 16,000 to 17,000 acre-feet annually flows 10
groundwater basins further south.” This 37,000 acre-feet is counted as part of the 53,000 acre-feet
outflow from Coyote Springs Vaolley resulting in 16,000-17,000 acre-feet annual flow that by-
passes the Muddy River Springs grea.

WHEREAS, these referenced large springs located near the central part of the Upper
Moapa Valley, which that collcctively discharge approximately 37,000 acre-feet anmually of
underground water, are fully appropriated pursuant to the Muddy River Decree.” Itis believed that
the source of water discharged originates mainly from the carbonate-rock aguifer sysiem, but it is
unknown il the discharge originates solely from the White River Flow Sysiem or is elso influenced
by discharge from the Meadow Valley Flow System or if there is influence from the alluvial
aquifer.

WHEREAS, listed endangered and/or potential threatened species exist in the Muddy
Springs™Muddy River area.

WHEREAS, testimony and evidence from the edministrative hearing on the Las Vegas
Valley Water District's applications indicates thal their own expert wimesses are unable 10 make a
suggestion to the Staic Engiaeer as to what part of the water budgel could be captured without a
great deal of uncertainty, and that the question cannot be resolved withow stressing the system.'”

' Sae, testimony of Terry Katzer and David Donavan; Extubit 54, p, 4-25, public administrative
hearing before the Stale Engineer, July 16-24, 2001,

" Talang into account for 4,000 afa of in-basin recharge and 1,000 afa of evapotranspimation.

's Sar_ testimony of Terry Katzer and David Donavan, public administrative hearing before the
State Enginesr, July 16-24, 2001,

17 Ser, testimony of Temry Katzer and David Donavan, public administrative hearing hefore the
State Engineer, Fuly 16-24, 2001.

'* Judgment and Decres,
i ire March 12, 1920,
Tenth Judicial District Court of the State of Nevada, In and For the County of Clark,

1% Ses, testimony of Temy Katzer and David Donavan, public administrative hearing before the
State Engineer, June 16-24, 2001.
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WHEREAS, testimony and evidence from the edministrative hearing on the Las Vegas
Valley Water Distrier's applications indlcates that the State Engineer's ability 1o determine if
development of the carbonate-rock aquifer system will impact existing rights is dependent on how
the water rights are brought “on-line” and monitored.”®

WHEREAS, testimony and evidence from the administrative hearing on the Las Vegas
Valley Water District's applications indicates that linle is known sbout the hydrologic connectivity
between the groundwater basins, thal virtually nothing 15 known about the mountain biocks,
estimatcs of recharge to the area can vary by a factor of two, there is probably some connectivity
berween the water in the carbonale-rock aquifers and the alluvial groundwater basins,?* there is siifl
little data available and not much has changed from the information known in 1984,

WHEREAS, the State Engineer bas been provided several different models, which though
based on litlle pumping dats, all provide the Stete Engineer with different enalyses, and which all
indicate that the pumping of substantial amounts of carbonate-rock aquifer water wil) Jikely impact
the sources of the Muddy River.

WHEREAS, the State Engineer has previously granled groundwater permits, which
authorize use ol underground water in the area underlain by the carbonate-rock aquifer sysiem or
dircctly Fom the carbonate-rock aquifer system in the following quantitics:

Coyote Springs Valley (Basin 210) 16,300 acre-fezt

Black Mountain (Basin 215) 10,216 acre-fest

Gamet Valley (Basin 216) 3,380 acre-feet

Hidden Valley (Basin 217) 2200 acre-feet™

Muddy River Springs 14,756 ecre-fect
aka Upper Moapa Valley (Basin 219)

Lower Mozpa Valley (Basin 220) AR13 acre-feet

50,465 acre-[eet

WHEREAS, of all the waler rights issued from the carbonate-rock aquifer system, to date
very few have actually been pumped.

WHEREAS, if 16,000 10 17,000 acre-feet is believed to by-pass the Muddy River Springs
arca, (he water nght permits already issued in Coyote Springs Valley alone equal the estimate of the
amouni of carbonate Now that by-passes the region and is not part of the flow discharged fom the
Muddy Rjver Springs area.

WHEREAS, Nevads Revised Statute § 533.370{2)}{b) provides thal the State Engincer may
postpone action on an epplication in areas where studies of waler supplies are necessery.

WHEREAS, Nevada Revised Statute § 533,368 provides that if the State Engincer
determines that a hydrological study, an environmental study or any other study is necessary before
he makes a final determination on an application, and the applicant, a governmental agency or other
person has not condutted such a study or the required study is not available, the Stale Enpineer
shall advise the applicant of the necd for the study and the type of study required.

0 Ihig,
" Thid.

¥ This 2,200 acre-feet is combined with 2,200 acre-feel issucd in Gamet Valley for a total of
2,200 afa between the two basins -
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WHEREAS, Nevada Revised Stanste § 533.368(4) provides that the State Engincer shall
consult with the applicant end the goveming body of the county or counties in which the point of
diversion and place ol use are located canceming the scope and progress of the study.

WHEREAS, the Stzte Engineer believes it is prudent to work with a mode], and the
appropriate model will be determined in conjunction with the partics identified below who are
responsible for participating in the study,

WHEREAS, the Statc Engincer docs not belicve it is prudent to issuc any additional water
rights to be pumped from the identified poriions of the carbonale-rock aquifer until a significant
portion of the watcr righls which have already been issued are pumped for a substantial period of
time in order 1o determine if the pumping of those water rights will have any detrimenta! impacis on
existing water rights or the environment.

NOW THEREFORE, the State Engineer orders:

1. All applications pending and any new flings for the appropriation of water from the
carbonate-rock aquifes system in Coyote Springs Valley (Basin 210), Biack Mountains Area (Basin
215), Gamet Valley (Basin 216), Hidden Valiey (Basin 217), Muddy River Springs aka as Upper
Moapa Valley (Besin 219), and Lower Moapa Valley (Basin 220) will be held in abeyance until
further information is obtained by stressing the aquifer by those waier right permits already issued
lo approprigtc water from the carbonaie-rock aquifer system.
2, While the studies proposcd in 1985 werc = beginning, those studies indicated that large-
scale developments with sustained withdrawals of water from the carbonate-tock aguifers would
result in waler-level declines and depletion of stored waler, but thal isolated smaller groundwater
developments or developments of limited duration may result in water-level declines and
springfow reduclions of manageable and accepiable magnitudes. However, very little additional
information based on bard science has been produced since that time. Nevada Revised Statute §
533,368 provides the State Engineer with the nuthority to withhold action on pending applications
and to sdvise the applicant of the necd for additional study. The State Engineer finds that further
hydrological study is needed before a final determination can be made an carbonate-rock aquifer
system waler right applications in the rcfercnced basins.
3. The State Enginecr, in conjunction with those identified beJow es applying for additional
waler righls and alrcady having an intcrest in water rights permitied from the carbonate-rock aquifer
systern, or their successars in interest, will conduct a study to provide informalion on the effect of
pumpage of those water tights which have already been issued from the cerbonate-rock aquifer.
The entities thal shall participate in the study must at a minimum include:

Las Vegas Valley Water District

Southem Nevada Water Authority

Coyote Springs Investment, LLC

Nevada Power Company

Moapa Valley Water District.

The study must cover & 5-year minimum period during which at 1225t 50% of the waler
nights currently permitted in the Coyote Springs Valley groundwater basin are pumped for at least 2
conseculive years.

4. These referenced applicants or permittess shall bear the cost of the study, and a cash depasit
divided pro rata among them will be required as st forth in NRS § 533.368(3) aRer a determination
of the estimate of cost to complete the study.
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5. The State Engineer will amange meetings between the State Engineer and the Las Vegas
Valley Water District, Southen Nevada Water Authority, Coyote Springs Investmen, LLC,
Nevada Power Company, and Moapa Valley Water District, ot thair successors, and the goveming
bodies of the counties in which there arc proposed points of diversion and places of use under their
pending applications conceming the scope of the study.

6. The State Engineer orders the Las Vegas Valley Water District, Southern Nevada Water
Authority, Coyote Springs Investmeni, LLC, Nevada Power Company, Moapa Valley Water
Districl, Dry Lake Water Company, LLC, Republic Environmenta) Technologies, Inc., Chemical
Lime Co., Nevada Cogeneration Assaciates, or their successors, who presently hold water rights
authorized for appropriation from the carbonate-rock aquifer, 1o provide the other partics 1o the
study and the Siate Enginesr with data on a quanesly basis as (o the rale at which water was
diverted under the specific water right penmits issued, total acre-feet diverted per month, and
monthly water level measurements

7. Afier the study period, the Las Vegas Valley Water District; Southermn Nevada Water
Authority; Coyolc Springs Investment, LLC; Nevada Power Company; and Moapa Valley Water
District are ordcred to file with the State Engineer, within 60 days of the end of the ffth
consecutive year, a report as to the information obtained and any impacts seen to the groundwater
or surfacewnter resources of the carbonate-rock aguifer or alluvial equifer systems from the
pumping of those rights presently permited. .

8. At the end of the study period, the Las Vegas Valley Water District/Southermn Nevada Water
Authority will update Exhibit 54 from the July 2001 hearings in order to show the State Engineer
the effects, if any, of the water it requested for appropriation under Applications 54055 - 54059,
inclusive, as they are filed. The Stale Engineer will then make 2 delerminztion if he has sufficient
information to proceed with ruling on those applications for which hearings have already been
conducted, i.c., Las Vegas Valley Water District (Applications 54055 - 54059, inclusive) end
Coyote Springs Investment, LLC (Applications 63272 - 63276, inclusive, and 63867 -61876,
inclusive), and other applications pending for the appropriation of water from the carbonate-rock
aguiler system,

Dated at Carson City, Nevada, "--:.'._‘ Lo <,
this &% day of March, 2002
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CERTIFICATE OF SERVICE

L, the undersigned, declere under penalty of perjury, that 1 am an employee of the Nevada

Division of Water Resaurces, that  am over the age of cighteen (18) years, and that [ am ot a
party (o, nor interested in, this action. On this date, 1 meiled a true and correct copy of Nevada
Division of Water Resources’ Order No. 1169, addressed to the following:

Las Vegas Valiey Water District

Ann; Kay Brothers

1001 S. Valley View

Las Vegas, NV 89153

Cert. Mail #7000 0520 (023 8555 9034

Coyote Springs Investment, L.L.C.
7755 Spanish Springs Road

Sparks, NV 89436

Cert. Mail #7000 0520 06023 8555 9041

C.S. Inc.

Judy Kuban

1625 Wendy Way

Reno, NV 89500

Cert. Mail #7000 0520 0023 8555 9058

Dry Lake Water, LLC

2701 North Tenays Way, Suite 200

Las Vegas, NV 89128

Cert. Mail #7000 0520 0023 B355 9065

Bonneville Nevada Corp.

257 East 200 South, Suite 80D

Salt Lake City, UT 84111

Cert. Mai #7000 0520 0023 8555 9072

C.0. Myers, Excc. Dir.

Nevada Cogeneration Ass.

P.0. Box 81378

Bakersiicld, CA 93380

Cert. Mail #7000 0520 0023 8555 9089

Nevada Power Co.

Attn: Craig York

P.O.Box 230

Las Vegas, NV 89151-0001

Cert Mail #7000 0520 0023 8555 9096

Oxford Energy of Nevada, Inc.

3510 Unocal Place

Santa Rosa, CA 95403

Cent. Mail #7000 0520 0023 8555 9102

James W. Adams

7439 La Palma Ave,, Suite 234

Buena Park, CA 90620

Cert, Mail #7000 0520 0023 85559119

Stallion Sand & Gravel, LLC

624 Casa del Norte

North Las Vegas, NV 85031

Cert. Meil #7000 0520 0023 8555 9126

Moapa Band of Paiute Indians

P.O. Box 340

Moapa, NV 89025

Cert. Mai] #7000 0520 0023 8558 4562

Mozpa Valley Water District

P.O. Box 257

Logandale, NV 89021

Cert. Mail #7000 0520 0023 8558 4579

Three Kids Enlerpriscs

4055 S. Spencer St., Suite 106

Las Vegas, NV 89119

Cert. Mail #7000 0520 0023 8558 4586

Sandia Construction Inc,

¢/o Cameron Adams

Box 1297

Susanville, CA 96103

Cert. Mail #7000 0520 0023 B558 4593

Nevada Cogneration Associates

420 N. Nellis Blvd., #A3-148

Las Vegas, NV 9110

Cest. Mail #7000 0520 (023 B558 4609

N. Burgess

420 N. Nellis Blvd., #A3-117

Las Vegas, NV 89110

Cent. Mail #7000 0520 0023 8558 4616

North Valley Holdings

500 Damonle Ranch Parkway, Suite 1056
Reno, NV 89511

Cert. Mail #7000 0520 0023 8558 4623

Michael Buschelman

P.0. Box 58371

Sparks, NV 89435

Cert. Mail #7000 0520 0023 B558 4530

William Pean

CMS Generation Co.

330 Town Center Drive, Ste. 1100
Dearbom, MI 48126

Cert. Mail #7000 0520 0023 8558 4647
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Thomas Shelton

CMS Generation Co.

2154 Hastings C1.

Santa Rosa, CA 95495-B577

Cert. Mail #7000 0520 0023 8558 4654

Wyman Engineering Consultants

P.O. Box 60473

Boulder City, NV 89006-0473

Cert. Mail #7000 0520 0023 8558 4661

John E. Hian

8180 Placid St.

Las Vegas, NV 89123

Cen. Mail #7000 0520 0023 8558 4678

City of Caliente

Aun: George T. Rowe, Mayor

P.0O. Box 158

Caliente, NV 89008

Cert. Mail #7000 05200023 8558 4685

County of Nye

P.O. Box 1767

Tonopah, NV 89049

Cenr. Mail #7000 0520 0023 B558 4692

Ely Sheshone Tribe

16 Shashone Circle

Ely, NV 89100

Cert. Mail #7000 0520 G023 B558 4708

Lincoln County, Board of Commissioners
P.0. Box 90

Piache, NV 89043

Cert. Mail #7000 0520 0023 B558 4715

Clark County Commissioners

500 8. Grand Central Parkway

Las Vegas, NV 89106-4506

Cert. Mail #7000 0520 0023 B558 43807

Muddy Valley Imigarien District

P.O. Box 160

Logandale, NV 89021

Cert. Mail #7000 0520 0023 8558 4722

U.S. Bureau of Indian Affairs

Atin: Barry Welch

P.0.Box 10

Phoenix, Az 85001

Cert. Mail #7000 0520 0023 3558 4739

US.DI,BLM.

Attn: Ben F. Collins, District Manager
P.0. Box 26569

Las Vegas, NV 88126

Cert. Mail #7000 0520 0023 8558 4746

U.8. Fish and Wildlife Service

911 NE 11th Ave.

Portland, OR 97232-4184

Cert. Mail #7000 0520 0023 8558 4753

U.S. Naliona] Park Service

Dan McGlothlin

1201 Oak Ridge Drive, Suite 250

Fort Collins, CO 80525

Cert. Mail #7000 0520 0023 8558 4760

Republic Environmental Technologies, inc.
770 E. Sahara Ave.

Las Vegas, NV £9104

Cest. Mail #7000 0520 0023 8558 4777

Chemical Lime Co.

P.O. Box 3609

North Las Vegas, NV B9036

Cert. Mail #7000 0520 0023 8558 4784

Nevada Cogeneratian Associales

420 N. Nellis Blvd., A3-14Band 117
Las Vegas, NV £9110

Cert. Mail #7000 0520 0023 8558 4791

Richard Berley/Mark Slonim

Ziontz, Chestut, Vamell, Berley and Slonim
2101 4th Ave., Suite 1230

Seattle, WA 98121

Roberi Johnston

Kilpatrick, Johnston & Adler
412 North Division St.
Carson City, NV 89703

Ross de Lipkau

Marshall Hill Cassas & de Lipkau
P.0. Box 2790

Reno, NV 89505

Peter Fahmy

U.S, Dept. of Interior
755 Parfet St,, Suite 151
Lakewood, CO 80215

Robert Marshall

Marshall Hill Cassas & deLipkau
P.O. Box 2790

Reno, NV 89505

Byron Mills
732 8. 6th St
Las Vepas, NV 89101

Steve Palmer

Office of the Regional Solicilor
U.S. Dept. of Interior

2800 Cottage Wey, Room E-2753
Sacramento, CA 958235-1890
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Karen Pelerson

Allison, MacKenzie, Hartman, ct. al.

P.0. Box 646
Carson Cily, NV 89702

Peggy Twedl

Frank Flaherty

Dyer, Lawrence, Cooney & Penrose
2805 N. Mountain SL.

Carson City, NV 89703

Harvey Whittemore

Carl Savely

Lione}, Sawyer & Collins

50 West Liberty 5t, Suvite 1100
Reno, NV 89501

Don Winter

Agent C.S, Inc.

P.O. Box 35136

Las Vegas, NV 89133

Charfes Cave |
2325 W. Charlesion Bivd.
Las Vecgas, NV 89102

Dale Ferguson ’
Woodbum & Wedge

6100 Neil Roed, Ste. 500
Reno, NV 89511

Mark Stock

Global Hydrologic Services, Inc.
561 Keystone Ave, #200

Reno, NV 89503

Linda Bowman
540 Hammil Lane
Reno, NV 89511

George Benesch
P.O. Box 3498
Rena, NV 89505

Datcd this _ Q) day of March, 2002,

m
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IN THE OFFICE OF THE STATE ENGINEER 1 02 6

OF THE STATE OF NEVADA

DESIGNATING AND DESCRIBING CALIFORNIA WASH
(BASIN NUMBER 218} GROUND WATER BASIN IN
CLARK COUNTY, NEVADA

The State Engineer finds that conditions warrant the
designation of the California Wash Ground Water Basin, Clark
County, Nevada, and by this Order designates the followirg
described area of land as a ground water basin coming under
the provisions of NRS Chapter 534 (Conservation and
Distribution of Underground Water).

T.145., R.64E,, M.D.B.&M.

That portion of Sections 23, 33, 34, 35 and 36 lying
within the Natural Drainage Basin of California wWash.

T,145,, R.65E., M.D.B.&M.

All of Section 36 and that poriton of Sections 25, 26,
27, 30, 31, 32, 33, 34 and 35 lying within the Natural
Drainage Basin of California Wash.

T.145., R.66E., M.D.B.&M.

All of Sections 30, 31 anpd 32 and that portion of
Sections 19, 20, 28, 29, 33 and 34 lying within the Natural
Drainage Basin of California wWash.

T.155., R,63E., M.D.B.&M.

That portion of Sections 12, 13, 23, 24, 25 and 136
lying within the Natural Drainage Basin of California Wash.

T.155., R.64E., M.D.B.&M.

All of Sections 1, 2, 3, 8, lo, 11, 12, 13, 14, 15, 1§,
17, 18, 1%, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, 35 and 36 and that portion of Sections 4, 5, 6, 7,
9, and 31 1lying within the Natural Drainage Basin of
California Wash.

T.155., R.65E., M.D.B.&M.

All Sections.

T.155., R.66E., M.D.B.&M.

All of Sections 4, 5, 6, 7, 8, 9, 10, 15, 16, 17, 18,

19, 20, 21, 22, 28, 29, 30, 31 and 32 and that portion of
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Sections 2, 3, 11, 14, 23, 26, 27, 33 and 34 lying within
the Natural Drainage Basin of California wash.

T.165., R.64E,, M.,D.B.&M.

All of Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 23, 24,
25, and 36 and that portion of Sections 5, 6, 8, 9, 15, 16,
22, 26, 27, 34 and 35 lying within the Natural Drainage
Basin of California Wash.

T.165., R.65E., M.D,.B.&M,

All Sections.

T.165., R,66E., M.D.B,&M.

All of Sections S, 6, 7, B, 9, 16, 17, 18, 19, 20, 29,
30, 31 and 32 and that portion of Sections 3, 4, 10, 11, 14,
15, 21, 22, 23, 28 and 33 lying within the Natural Drainage
Basin of California Wash.

T.175., R.G4E., M.D.B.GM.

All of Sections 12, 13, 24, 25, and 36 and that portion
of Sections 10, 11, 14, 15, 23, 26 and 35 lying within the
Natural DPrainage Basin of California Wash.

T.175., R.65E., M,D.B.&M,

All Sections.

T.175., R.66E., M.D.B.kM.

All of Sections 7, 8, 17, 18, 19, 20, 21, 27, 28, 2%,
30, 31, 32, 33 and 34 and that portion of Sections 9, 10,
15, 16, 22, 23, 26 and 3% lying within the Natural Drainage
Basin of California Wash.

T.185., R.64E., M.D.B.&M.

All of Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 27, 28, 34, 35 and 36 and that portion of Sections 2, 3,
4, 9, 10, 16, 20, 21, 29, 32 and 33 lying within the Natural
Drainage Basin of California wash.

T.185., R.65E., M.D.B.&M.

All of Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 27, 28, 29, 30,
31, 32, 33 and 34 and that portion of Sections 24, 25, 26
and 35 lying within the Natural Drainage Basin of California
Wash,

T.185., R.66E., M.D.B.&M.

SE ROA 671

JA_ 20613



All of Sections 3, 4 and 6 and that portion of Sections
2, §, 7, 8, 9, 10, 11, 18 and 19 lying within the Natural
Drainage Basin of California Wash.

T.195., R.64E., M.D.B.&M.

All of Sections }, 2, 3, 11 and 12 and that portion of
Sect:ons 4, 9%, 10, 13, 14, 15 and 23 lying within the
Natural Drainage Basin of California wash.

T.195., R.65E., M.D.B.&M.

All of Sections 3, 4, 5, and 6 and that portion of
Sections 2, 7, 8, 9, 10, 11, 12, 14, 15 and 18 lying within
the Natural Drainage Basin of California Wash.

A public hearing as required under NRS 534.030, in the
matter of the designation of California Wash was held in
Las Vegas, Nevada, on January 29, 19%90. Based on
information received at the hearing and other data and
information available to the State Engineer, it is
determined that this ground water basin is in need of
additional  administratien under the provisiens of NRS
Chapter 534,

The designated California Wash Ground Water basin is
depicted and defined on Nevada Divisien of Water Resources,
State Engineer's office maps.

In accordance with NRS 534.120, subsection 2, the
irrigation of land using ground water is not considered to
be &2 preferred use of the limited resource and applications
to appropriate underground water for irrigation will be
denied 1in the above described area. Further, appropriation
of ground water for municipal, quasi-municipal, industrial,
commercial, mining, stockwater and wildlife purposes are to

be considered a preferred use in California Wash.

R./MICHAEL
State Engineer

Dated at Carson City, Nevada,

this 24th day of April . 1990
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IN THE OFFICE OF THE STATE ENGINEER

OF THE STATE OF NEVADA

DESIGNATING AND DESCRIBING GARNET VALLEY
(BASIN NUMBER 216) GROUND WATER BASIN IN
CLARK COUNTY, NEVADA

The State Engineer finds that conditions warrant the
designation of the Garnet Valley Ground Water Basin, Clark
County, Nevada, and by this Order designates the follmnrg
degscribed area of land as a ground water basin coming undar
the Provisions of NRS Chapter 534 (Conservation o~nd
Distribution of Underground Water),

T.155., R.63E., M.D.B.&M.

That portion of Sections 23, 24, 25, 26, 35 and 36
lying within the Natural Drainage Basin of Garnet Vallev.

T.155., R.64E., M.D.B.&M.

That poriton of BSection 31 lying within the Naturel
Drainage Basin of Garnet Valley.

T.165., R.61E., M.D.B.&M.

That portion of Sections 25 and 36 lying within the
Natural Drainage Basin of Garnet Valley.

T.165., R.62E., M.D.B.&M.

All of Section 31 and that portion of Sections 20, 21,
28, 29, 30, 32 and 33 lying within the Natural Drainage
Basin of Garnet Valley.

T.165., R.63E., M.D.B.&M.

All of Sections 1, 12, 13, 23, 24, 25, 26, 34, 35 and
36 and that portion of Sections 2, 10, 11, 14, 15, 22, 27,
28 and 33 lying within the Natural Drainage Basin of Garnet
Valley.

T.165., R.G64E., M.D.B.&M.

All of Sections 7, 17, 18, 19, 20, 21, 28, 29, 30, 3i,
32 and 33 and that portion of Sections 5, 6, 8, 9, 15, 16,
22, 26, 27, 34 and 35 lying witin the Natural Drainage Basin
of Garnet Valley.

T.175., R.61E., M.D.B.&M.

That portion of Sections 13, 24 and 25 lying within the
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Natural Drainage Basin of Garnet Valley.

T.17%., R.62E,, M,B,B.&M,

All of Sections 8, 17, 19, 20, 27, 34, 35 and 36 and
that portion of Sections 7, 9, 16, 18, 21, 22, 23, 25, 26,
28, 29, 30 and 33 lying within the Natural Drainage Basin of
Garnet Valley.

P.175., R.63E., M.D.B.gM.

All of Sections 11, 12, 13, 14, 23, 24, 25, 26, 27, 31,
32, 33, 34, 135 and 36 and that portion of Sections 9%, 10,
15, 16, 21, 22, 28, 29 and 30 lying within the Natural
Drainage Basin of Garnet Valley.

T.175., R.64E., M.D.B.&M,

All of Sections 7, 8, 9, 16, 17, 18, 19, 20, 21, 22,
27, 28, 2%, 30, 131, 32, 33 and 34 and that pertion of
Sections 10, 14, 15, 23, 26 and 35 lying within the Natural
Drainage Basin of Garnet Valley.

T.185., R.62E., M.D.B.&M.

All of Sections 1, 2, 3, 10, 11, 12, 13, 14, 15 and 24
and that portion of Sections 4, 5, B, 9, 16, 17, 21, 22, 23,
25, 26 and 36 1lying within the Natural Drainage Basin of
Garnet Valley.

T.185., R,63E., M.D.B.&M.

All of Sections 1, 2, 3, 4, 5, 6, 7, B, 9, 10, 11, 12,
13, 14, 15, 1&, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27,
28, 29, 30, 34, 35 and 36 and that portion of Sections 31,
32, and 33 lying within the Natural Drainage Basin of Garnet
Valley.

T.185., R.64E., M.D.B.&M.

All of Sections 5, 6, 7, 8, 17, 1B and 19 and that
pertion of Sections 2, 3, 4, 9, 10, 16, 20, 21, 29, 30 and
31 lying within the Natural Drainage Basin of Garnet Valley.

T.195., R.63E., M.D.B.&M.

That portion of Sections 1, 2, 3, 4, 11, and 12 lying
within the Natural Drainage Basin of Garnet Valley.

T.195., R.64E., M.D.B.&M.

That portion of Section € lying within the Natural

brainage Basin of Garnet Valley.
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A public hearing as required under NRS 534.030, in the
matter of the designation of Garnet Valley was held in
Las  Vegas, Nevada, on January 29, 1990. Based on
information received at the hearing and other data and
information avairlable to the State Engineer, it i=s
determined that this ground water basin is in need of
additional administration under the provisions of HNRS
Chapter 534.

The designated Garnet Valley Ground Water basan is
depicted and defined on Nevada bDivision of Water Resources,
State Engineer's office maps.

In accordance with NRS 534.120, subsection 2, the
irrigation of land using ground water is not considered to
be a preferred use of the limited resource and applications
to appropriate underground water for irrigation will be
denied in the above described area. Further, appropriation
of ground water for muniecipal, quasi-municipal, industrial,
commercial, mining, stockwater and wildlife purposes are to

be considered a preferred use in Garnet Valley.

Dated at Carson City, Nevada,

this 24th day of April . 1990
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IN THE OFFICE OF THE STATE ENGINEER

OF THE STATE OF NEVADA

DESIGNATING AND DESCRIBING HIDDEN VALLEY ({NORTH)
{BASIN NUMBER 217) GROUND WATER BASIN IN
CLARK COUNTY, NEVADA

The State Engineer finds that conditions warrant the
designation of the Hidden Valley (North) Ground Water Basin,
Clark County, Nevada, and by this Order designates the
following described area of land as a ground water basin
coming under the provisions of NRS Chapter 534 (Conservation
and Distribution of Underground Water).

T.155., R,62E., M.D.B.&M.

All of Sections 35 and 36 and that portion of Sections
25, 26, 27, 32, 33 and 34 lying within the Natural Drainage
Basin of Hidden Valley (North).

T.158., R.63E., M.D.B.&M.

All of Sections 31, 32, 33 and 34 and that portion of
Sections 22, 23, 26, 27, 28, 29, 30 and 35 lying withain the
Natural Drainage Basin of Hidden Valley (North).

T.165., R.62E., M.D.B.&M.

All of Sections 1, 2, 4, 9, 10, 11, 12, 13, 14, 15, 16,
17, 22, 23, 24, 25, 26, 27, 34, 315 and 36 and that portion
of Sections 3, 5, 7, 8, 18, 19, 20, 21, 28, 29, 30, 3?2 and
33 1lying within the Natural Drainage Basin of Hidden Valley
{North).

T.165., R.63E., M.D.B.&M.

All of Sections 3, 4, 5, 6, 7, 8, 9, 16, 17, 18, 19,
20, 21, 29, 30, 31 and 32 and that portion of Sections 2,
lo, 11, 14, 15, 22, 27, 28 and 33 lying within the Natural
Prainage Basin of Hidden Valley (North),

T.175., R.62E., M.D.B.&M.

All of Sections 10, 11, 12, 13, 14, 15 and 24 and that
portion of Sections 9, 16, 21, 22, 23, 25 and 26 lying
within the Natural Drainage Basin of Hidden Valley (North).

T.17S., R.63E., M.D.B.&M.
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All of Sections 7, 8, 17, 18, 19 and 20 and that
portion of Sections 9, 10, 15, 16, 21, 22, 28, 29 and 30
lying withan the Natural Drainage Basin of Hidden Valley
{North}.

A public hearing as required under NRS 534.030, in the
matter of the designation of Hidden Valley (North) was held
in Las Vegas, Nevada, on January 29, 1990. Based on
information received at the hearing and other data and
information available to the State Engineer, it is
determined that this ground water basin is in need of
additional administration under the provisions of NRS
Chapter 534.

The designated Hidden Valley (North) Ground Water basin
is depicted and defined on Nevada Division of Water
Resources, State Engineer's office maps.

In accordance with NRS 534.120, subsection 2, the
irrigation of land using ground water is not considered to
be a preferred use of the limited resource and applications
to appropriate underground water for irrigation will be
denied in the above described area. Further, appropriation
of ground water for municipal, quasi-municipal, industrial,
commercial, mining, stockwater and wildlife purposes are to

be considered a preferred use in Hidden Valley (North).

State Engineer

Dated at Carson City, Nevada,

thas 24th gay of April , 1950
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All of Sections 7, 8, 17, 18, 19 and 20 and that
portion of Sections 9, 10, 15, 16, 21, 22, 28, 2% and 30
lying within the Natural Orainage Basin of Hidden Valley
(North) .

A public hearing as required under WRS 534.030, in the
matter of the designation of Hidden Valley (North) was held
in Las Vegas, Nevada, on January 29, 1990. Based on
information received at the hearing and other data and
information available to the State FEngineer, it is
determined that this ground water basin is in need of
additional administration under the provisions of NRS
Chapter 534.

The designated Hidden Valley (North) Ground Water basin
is depicted and defined on Nevada Division of Water
Resources, State Engineer's office maps.

In accordance with NRS 534.120, subseection 2, the
irrigation of land using ground water is not considered to
be a preferred use of the limited resource and applications
to appropriate underground water for airrigation will be
denied in the above described area. Further, appropriation
of ground water for municipal, guasi-municipal, industrial,
commercial, mining, stockwater and wildlife purposes are to

be considered a preferred use in Hidden Valley (North}.

R. ICHAEL IPSEED, P.E.
State Engineer

Dated at Carson City, Nevada,

this 24th gay of April , 1980
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IN THE OFFICE OF THE STATE ENGINEER

OF THE STATE OF NEVADA

DESIGNATING AND DESCRIBING THE MUDDY RIVER SPRINGS AREA
{BASIN NUMBER 219) GROUND WATER BASIN IN
CLARK COUNTY, NEVADA

The State Engineer finds that conditions warrant the
designation of the heretofor undesignated portion of the
Muddy River Springs Area Ground Water Basin, Clark County,
Nevada, and by this Order designates the following described
area of land as a ground water basin coming under the
provisions of NRS Chapter 534 (Conservation and Distribution
of Underground Water).

T.115., R.64E., M.D.B.&M.

All of Section 28 and that portion of Sections 15, 16,
20, 21, 22, 27, 29, 32, 33 and 34 lying within the Natural
Drainage Basin of the Muddy River Springs Area,

T.125., R.G64E., M.D.B.&M.

All of Sections 16, 17, 20, 21, 28, 29, 33 and 34

and that portion of Sections 2, 3, 4, 5, 7, 8, 9, 10,
15, 18, 19, 22, 26, 27, 30, 31, 32 and 35 lying within the
Natural Drainage Basin of the Muddy River Springs Area.

T.13S., R.63E., M.D.B.&M.

That portion of Sections 25 and 36 lying withan the
Natural Drainage Basin of the Muddy River Springs Area.

T.135., R.G4E., M.D.B.gM.

All of Sections 3, 4, 9, 10, 11, 13, 14, 15, 16, 21,
22, 23, 24, 25, 26, 27, 28, 29, 31, 32, 33, 34, 35 and 36
and that portion of Sections 1, 2, 5, B, 12, 17, 1%, 20 and
30 1lying within the Natural Drainage Basin of the Muddy
River Springs Area.

T.135., R.65E., M.D.B.&M.

All of Sections 17, 18, 19, 20, 21, 27, 28, 29, 30, 31,
32, 33 and 34 and that portion of Sections 6, 7, B, 9, 15,
16, 22, 23, 26, 35 and 36 lying within the Natural Drainage

Basin of the Muddy River Springs Area.
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T.13 1/25., R.63E., M.D.B.&M.

That portion of BSection 36 lying within the Natural
Drainage Basin of the Muddy River Springs Area.

T.13 1/28., R.64E., M.D.B.EM.

All Sections.

T.145., R,63E., M.D.B.&M.

That portion of Sections 1, 12, 13, 24, 25, 35 and 36
lying within the Watural Drainage Basin of the Muddy River
Springs Area.

T.145., R.64E., M.D.B.&M.

All of Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 1%, 20, 21, 22, 23, 24, 26, 27, 28,
29, 30, 31 and 32 and that portion of Sections 25, 33, 34,
35 and 36 lying within the Natural Drainage Basin of the
Muddy River Springs Area.

T.145., R.6S5E., M.D.B.&M.

All of Sections 3, 6, 7, 1B, 19, 20, 28 and 29 and that
portion of Sections 1, 2, 12, 26, 27, 30, 31, 32, 33 and 35
lying withain the Natural Drainage Basin of the Muddy River
Springs Area.

T.145., R.66E., M.D.B.&M,

That portion of Section 1% lying within the Natural
Drainage Basin of the Muddy River Springs Area.

T.155., R.63E., M.D.B.&M.

That portion of Sections 1, 2 and 12 lying withan the
Natural Drainage Basin of the Muddy River Springs Area.

T.155., R.64E., M.D.B.EM.

That portion of Sections 4, 5, 6, 7, 8 and 9 lying
within the Natural Drazinage Basin of the Muddy River Springs
Area.

A public hearing as required under NRS 534.030, in the
matter of the designation of Muddy River Springs Area was
held in Moapa, Nevada, on January 30, 199%). Based on
information received at the hearing and other data and
information available to the State Engineer, 1t 1is

determined that this ground water basin 15 in need of
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additional administration under the provisions of NRS
Chapter 534.

The designated Muddy River Springs Area Ground Water
basin is depicted and defined on Nevada Division of Water
Resources, State Engineer's office maps.

In accordance with NRS 534.120, subsection 2, the
irrigation of Jland using ground water is not considered to
be a preferred use of the limited resource and applications
to appropriate underground water for irrigation will be
denied in the above described area. Further, appropriation
of ground water for municipal, quasi-municipal, industrial,
commercial, mining, stockwater and wildlife purposes are to
be considered a preferred use in the Muddy River Springs

Area.

State Engineer

Dated at Carson City, Nevada,

this 24th day of April ., 1990
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IN THE OFFICE OF THE STATE ENGINEER 1 0 1 8

OF THE STATE OF NEVADA
ORDER
DESIGNATING AND DESCRIBING THE BLACK MOUNTAINS AREA

(BASIN NUMBER 215) GROUND WATER BASIN IN
CLARK COUNTY, REVADA

The State Engineer finds that conditions warrant the designation of the Black
Mountains Area Ground Water Basin, Clark County, Nevada, and by this Order designates

the following described area of land as a ground water basin coming under the provisions

of NRS Chapter 534 (Conservaticn and Distribution of Underground Water).

T.168., R.6TE., M.D.B.&M.

That portion of Section 36 lying within the natural drainage basin of Bleck

Mountains Area,

T.168., R.62E., M.D.B.AM.

All of Section 32 and that portion of Sections 29, 30, 3) and 33 lying within the

natursl drainage basin of Black Mountains Area.
T.I7S., R.65E., M.D,B.&M_

All of Sections 25 and 36 and that portion of Sections 23, 24, 26 and 35 lying

B within the natural drainage basin of Black Mountains Area.

TITS, R.86-3/2E,, M,D,B.&M,

All of Sections 30 and 31 and that portion of Section 19 lying within the natural

drainage basin of Black Mountains Area.
TJTS, R.6TE., M.D.B.&AM,

All of Sections 13, 22, 23, 24, 25, 26, 27, 26, 29, 30, 31, 32, 33, 34, 35 and 36, and

that portion of Sections I, 1, 12, 14, 15, 16, 18, 19, 20 and 21 lying within the natural

drainage basin of Biack Mountains Area.
T.J78., R.68E., M.D.B.AM.

All of Sections 4, 5, 6, 7, 8, 8, 1S, I8, 17, 18, 19, 20, 2), 22, 23, 26, 27, 28, 29, 30, 3),

32, 33 and 34, and that portion of Sections 3, 10, 1, 14, 24, 25, 35 and 38 lying

within the natural drainage basin of Black Mountains Area.

TJI8S,, R.G4E,, M.D.B.&M,

That portion of Sections 29, 30, 31 and 32 lying within the natural drainage basin

of Black Mountains Area.
TJ88., R.65E., M.D.B.& M.

All of Section 36 and that portion of Sections 24, 25, 26 and 35 lying within the

natural drainage basin of Black Mountains Area.
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T.188., R.66E., M.D.B.&AM.
All of Sections 1, 12, 13, 14, 15, 16, 17, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 3},
32, 13, 34, 35 and 36, and that portion of Sections 2, 7, 8, 9, 10, 11, 18 and 19 lying
within the natural drainage basin of Black Mounteins Area.

T.188., B.66-1/2E., M.D.B.XM.
All Sections,

T.BS., R.6TE., M.D.B.&M.
All SBections.

T.188., R.GBE., M.D.B.&M.
All of Sections 3, 4, 5, 6, 7, 8, 9, I7, 18, 19, 20, 29, 30, 31 and 32, and that portion
of Sections 2, 10, U, 15, 16, 21, 28 and 33 lying within the natural drainage basin of
Black Mountains Area.

TJ9S., R.63E., M.D.B.AM.
All of Sections 13, 24, 25, 26, 35 and 36, and that portion of Seeticns 1, 11, 12, 14,
22, 23, 27, 28, 33 end 34 lying within the natural drainage basin of Blaek
Mountains Area.

T.98,, RL.64E., M.D.B. &M,
All of Sections 3, 17, 8, 16, 17, 18, 19, 20, 21, 22, 24, 25, 26, 27, 28, 29, 30, 3}, 32, 33,
34, 35 and 36, and that portion of Sections 4, 6, 9, 10, 13, 14, 15 and 23 lying within
the natural drainage basin of Black Mountains Area.

TJ9S., B.65E., M.D.B.&M.
All of Sections |, 12, 13, 16, 17, 18, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 21, 32,
33, 34, 35 and 36, and that portion of Sections 2, 7, 8, 9, 10, 1), 14, 15 &#nd 18 lying
within the natural drainage basin of Black Mountains Area.

T.198., R.66E., M.D.B.&M.
All Sections.

T.198,, B.66-1/2K., M.D.B.&M.
All Sections.

TJ98., R.6TE., M.D.B.& M.
All Sections,

T.198, R.68E., M.D.B.&M.
All of Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31 and 32, and that portion of
Sections 4, 9, 16, 21, 22, 28 and 33 lying within the natural drainege basin of Black

Mountains Area.
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T.208., B.62E., M.D.B.&M.
That portion of Sections 24 and 25 lying within the natural drainage basin of Black
Mountains Area,
T.20S., B.63E., M.D.B.AM.

All of Sections 1, 2, 3, 9, 10, 11, 12, 13, 14, 15, 16, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29,

32, 33, 34, 35 and 36, and that portion of Sections 4, §, 7, 8, 17, 18, 19, 30 and 31

lying within the natural drainage basin of Black Mountains Area.
T.208,, R.64E., M.D.B.XM.

All Sections.,

T.208., R.65E., MLD.B.& M.
All Bections.

T.208, R.66E., M.D.B.XM.
All Sections.

T.208., R.66-1/2K., M.D.B.&dM.
All Sections.

T.208., R.67E., M.D.B.AM.

All of Sections 1, 2, 3, 4, 5, 6, 1, 8, 9, 10, I, 12, 13, 14, 15, 16, 17, 18, 18, 20, 21, 22,

23, 24, 25, 26, 27, 28, 29, 30, 34, 35 and 36, and that portion of Sestions 31, 32 and

33 lying within the natural drainage basin of Black Mountains Area.

T.205., R.6SE., M.D.B.&M.

All of Sections 8, 7, 18, 19, 30 and 31, and that portion of Sections 4, §, 8, 17, 20, 2%
and 32 lying within the natural drainage basin of Black Mountains Area.
T.218., R.63E., M.D.B.AM.

All of Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 27, 34, 35 and 36,
and that portion of Sections 5, &, 8, 9, 16, 17, 20, 21, 28 and 33 lying within the natural
drainage basin of Black Mountains Area.

T.2IS., R.63-1/2E., M.D.B.&M.

All Sections.

TS, RG4E, M.D.B.AM.

All Sections,

T.218, R.65E., M.D.B.AM.

All of Sections ), 2, 3, 4, 5, 6,7, 8, 9, 10, 1}, 12, 13, 14, 15, 16, 17, 18, 19, 20 and 2],

and that portion of Sections 22, 23, 24, 28, 27, 28, 29, 30, 31 and 32 lying within

the natursl dreingge basin of Black Mountains Area.
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T.218., B.66E, M.D.B.&M.
All of Sections 1, 2, 3, 4, 5, 6 and 7, and that portion of Sections 8, 9,10, 1, 12, 15,
16, 17, 18 and 18 lying within the natural drainage basin of Black Mountains Area,

T.218., R.67TE, M.D.B.AM.
That portion of Sections 1, 2, 3 and 4 lying within the natural drainage basin of
Black Mountains Area.

T2I5., R.6BE., M.D.B.&M,
That portion of Sections 5, 6 and 7 lying within the natural drainage basin of Black
Mountains Area.

T.228, R.GIE., M.D.B.AM.
All of Section 1 and that portion of Sections 2, 3, 4, U, 12 and 13 lying within the
natural drainage basin of Black Mountains Area.

T.22S., R.63-1/2E., M.D.B.& M.
All of Sections 1 and 12 and that portion of Sections 13 and 36 lying within the
natural drainage basin of Black Mountains Area.

T.22S., R.G4E., M.D.B.&M.
All of Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 2}, 22, 23, 24, 26,
27, 28 and 33, and that portion of Sections 18, 19, 20, 25, 29, 31, 32, 34, 35 and 36
lying within the naturel drainage basin of Black Mountains Area.

T.A21S,, R.65E., M.D.B.&M.
All of Sections 7, 18 and 1¢ and that portion of Sections 5, 6, 8, 16, 17, 20, 29 and 30
lying within the natural drainage basin of Black Mountains Area.

Ta33, R.G4E., M.D.B.AM.
That portion of Sections 3, 4, 5, 6 and B Iying within the natural drainage basin of

Black Mountains Area.

A publie hearing, &s required under NRS 534,030, in the matter of the designation
of Black Mountains Area was held Iin Las Vegas, Nevada, on Octcber 30, 1988, Based on
information received at the hearing and other data and information available to the State
Engineer, it is determined that this ground water basin is in need of additional
administration under the provisions of NRS Chapter 534.

The designated Black Mountains Area Ground Water basin is depicted and delined

on Nevada Division of Water Resources, State Engineer's office maps.

SE ROA 685

JA_ 20627



5=

In accordance with NRS 534.120, subsection 2, the irrigation of land using ground

watler is not considered to be a preferred use of the limjted resource and applications to
sppropriate underground water for irrigation will be denied in the above described area.
Further, appropriation of ground water for municipal, industrial, commercial and power

generation purposes is to be considered a preferred use in the Black Mountains Area.

e e

Peter G. Morros
State Engineer

Dated at Carson City, Nevada,
this 22nd_day of NOVEMBER, 1989,

SE ROA 686

JA_ 20628



IN THE OFFICE OF THE STATE ENGINEER 9 0 5

OF THE STATE OF NEVADA

DESIGNATING AND DESCRIBING
THE COYOTE SPRING VALLEY (BASIN NUMBER 13-210)
GROUND WATER BASIN AND ALSO NOTICE OF
DESIGNATION OF PREFERRED USE OF A
LIMITED GROUND WATER RESOURCE IN
CLARK AND LINCOLN COURTIES, NEVADA

The State Engineer finds that conditions warrant the
designation of the Coyote Spring Valley Ground Water Basin,
Clark and Lincoln Counties, Nevada, and by this Order designates
the following described area of land as a ground water basin
coming under the provisions of NRS Chapter 534 {Conservation
and Distribution of Underground Waters).

T.88., R.G3E., M.D.B_&M,

All of Sections 13, 24, 25, 26, 34, 35 and 36 and that
portion of Sections 11, 12, 14, 22, 23, 27, 28 and 33 lying
within the natural drainage basin of Coyote Spring Valley.
T.88,, R.64E., M.D.B.&M.

All of Sections 19, 20, 30 and 31 and that portion of
Sections 7, 15, 16, 17, 18, 21, 28, 29 and 32 lying within
the natural drainage basin of Coyote Spring Valley.

T.9S., R.61E., M.D.B.EM,

All of Sections 25, 35 and 36 and that portion of Sections
23, 24, 26, 27 and 34 lying within the natural drainage basin
of Coyote Spring Valley.

T.98., R.62E., M.D.B.&M.

All of Sections 12, 13, 14, 15, 21, 22, 23, 24, 25, 26,
27, 28, 31, 32, 33, 34, 35 and 36 and that portion of Sections
1, 2, 3, 9, 10, 16, 17, 19, 20, 29 and 30 lying within the
natural drainage basin of Coyote Spring Valley.

T.98., R.63E., M.D.B.&M.

All of Sectioms 1, 2, 3, 7, 8, 9, 10, 11, 12, 13, 14,

15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29,
30, 31, 32, 33, 34, 35 and 36 and that portionm of Sections
4, 5 and 6 lying within the natural drainage basin of Coyote

Spring Valley.
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T.98., R.64E., M.D.B.&M.

All of Sections 5, 6, 7, 8, 17, 18, 19, 20, 30 and 31
and that portion of Sections 4, 9, 10, 16, 21, 28, 29 and
32 lying within the natural drainage basin of Coyote Spring
Valley,.

T.10S., R.61E., M.D.B.&kM.

All of Sectiomns 1, 2, 11, 12, 13, 14, 23, 24, 25, 26,
35 and 36 and that portion of Sections 3, 10, 15, 22, 27 and
34 lying within the natural drainage basin of Coyote Spring
Valley.

T.10S., H.62E., M.D.B.&M,

All Sections.
T.108., R.63E., M.D . B.BM.

All of Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14,
15, 18, 17, 18, 19, 20, 21, 22, 23, 27, 28, 29, 30, 31, 32,
33 and 34 and that portion of Sections 12, 13, 24, 25, 28,
35 and 36 lying within the natural drainage basin of Coyote
Spring Valley.

T.10S., R.64E., M.D.B.&M,

That portion of Sections 5, 6 and 7 lying within the
nztural drainage basin of Coyote Spring Valley.,
T.118., R.61E,, M.D.B.&kM.

All of Sections 1, 2, 11, 12, 13, 24, 25 and 36 and that
portion of Sections 3, 10, 14, 15, 22, 23, 26 and 35 lying
within the natural drainage basin of Coyote Spring Valley.
T.118., R.62B., M.D.B.&kM.

All Sections.

T.115., B.63E., M.D.B.&N.

All of Sectione 2, 3, 4, 5, 6, 7, 8, &, 10, 11, 12, 13,
14, 15, 18, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28,
29, 30, 31, 32, 33, 34, 35 and 36 and that portion of Section
1 lying within the natural drainage basin of Coyote Spring
Valley.

T.118., R.G4E.,, M.D.B.&M.

All of Sections 7, 17, 18, 19, 30 and 31 and that portion

of Sections 5, 6, 8, 9, 10, 15, 16, 20, 21, 29, 32 and 33

lying within the natural drainage basin of Coyote Spring Valley.
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T.128,, R.GlE., M.D.B.EM.

All of Sections 1, 12, 13, 25 and 36 and that portiomn
of Sections 2, 11, 14, 23, 24, 26 and 35 lyimg within the
natural drainage basin of Coyote Spring Valley.

T.128., R.62E., M.D_B.&N.

All Sections.

T.125., R.63E., M.D.B.&M,

All Sections.

T.128., R.G4E., M, ,D.B &M,

All of Section 6 and that portion of Sections 4, 5, 7,
8, 9, 18, 19, 30, 31 and 32 lying within the natural drainage
basin of Coyote Spring Valley.

T.124S., R.61E., M.D.B.&M.

All of Sections 36 and that portion of Section 35 lying
within the ratural drainage basin of Coyote Spring Valley.
T,1248., R.62E., M.D.B.&M.

All of Sections 31, 32, 33, 34, 35 and 36 lying within
the natural drainage basin of Coyote Spring Valley.

T.1383., R.G1E., M.D.B.kM.

All of Sections 24, 25, 35 and 36 and that portion of
Sections 1, 2, 12, 13, 14, 23, 26, 27 and 34 lying within
the natural drainage besin of Coyote Spring Valley.

T.135., R.62E., M.D.B.kM.

All Sections.
T.13S8., R.63E., M.D.B,&M,

All of Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 26, 27, 28,
29, 30, 31, 32, 33, 34 and 35 and that pertion of Sections
25 and 36 lying within the natural drainage basin of Coyote
Spring Valley.

T.135., R.64E., M.D.B.&M,

All of Sections 6, 7 and 18 and that portion of Sections

5, 8, 17, 19, 20 and 30 lying within the natural drainage

basin of Coyote Spring Valley.
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T.1348., R.63E., M.D.B.&M.

All of Sections 31, 32, 33, 34 and 35 and that portion
of Section 36 lying within the natural drainage basin of Coyote
Spring Valley.

T.148., R.G1E., M.D.B.&NM.

All of Sections 1, 2, 11, 12, 13, 14, 15, 22, 23, 24,
25, 26, 27, 28, 29, 33, 34, 35 and 36 and that portion of
Sections 3, 9, 10, 16, 17, 19, 20, 21, 30, 31 and 32 lying
within the natural drainage basin of Coyote Spring Valley.
T.148., R.62E., M.D.B.&M.

All Sections.

T.148., R.63E., M.D.B.&M,

All of Sections 2, 3, 4, 5, 6, 7, B, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 28, 27, 28, 29, 30, 31, 32,
33 and 34 and that portion of Sections 1, 12, 13, 24, 25,

35 and 36 lying within the natural drainage basin of Coyote
Spring Valley.
T.158., R.61E., M.D.B.AM.

All of Sections 1, 2, 3, 10, 11, 12 and 13 and that portion
of Sections 4, 5, 9, 14, 15, 16, 22, 23 and 24 lying within
the natural drainage basin of Coyote Spring Valley.

T.155., R.62E., M.D.B.&M.

All of Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 20, 21, 22, 23, 24 and 28 and that
portion of Sections 18, 25, 26, 27, 29, 30, 31, 32, 33 and
34 lying within the natural drainage basin of Coyote Spring
Valley.

T.158., R.63E., M.D.B &M,

All of Sections 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20 and 21 and that portion of Sections 1,
2, 12, 13, 22, 23, 24, 27, 28, 29 and 30 lying within the
natural drainage basin of Coyote Spring Valley.
T.168., R.62E., M.D.B.&M.

That portion of Sections 3 and 5 lying within the mnatural

drainage basin of Coyote Spring Valley.
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A public hearing, as required under NRS 534.030, in the
matter of the designation of Coyote Spring Valley Ground Water
Basin was held in Las Vegas, Nevada, on August 13, 1985.

The designated Coyote Spring Valley Basin is depicted
and defined on Nevada Division of Water Resources, State Engineer’'s
office maps.

Most of the available ground water for Municipal, Power,
Industriasal and Domestic purposes occurs in the above described
area. The safeguarding of the aforementiconed limited water
supply necessitates and demmnds that Municipal, Power, lndustrial
and Domestic use be declared a preferred use of the ground

water resource pursuant to NRS 534.120.

Co s Detorro

Peter G. Morros
State Engineer

Dated at Carson City, Nevada,

this 218t day of AUGUST _1985.
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IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

DESIGNATING AND DESCRIBING THE
LOWER MEADOW VALLEY WASH (205)
GROUND WATER BASIN, CLARK AND
LINCOLN COUNTIES, NEVADA
The State Engineer finds that conditions warrant the designation of
Lower Meadow Valley Wash Ground Water Basin, Clark and lincoin Counties,
Nevada, and by this Order designates the following described area of land
as a ground w;ter basin coming under the provisions of Chapter 534 NRS
(Conservation and Distribution of Underground Waters).
T.35., R.B6E., M.D.B.EM.
Those portions of Sections 33, 34, 35 and 36 lying within the natural
drainage basin of Lower Meadow Valley Wash.
7.45., R.65E., M.D.B.EM.
A1l of Sections 13, 23, 24, 25, 26, 27, 34, 35 and 36, and that portion
of Sections 11, 12, 14, 15, 20, 21, 22, 2B, 29, 32 and 33 lying within
the natural drainage basin of Lower Meadow Valley Wash.
T.4S., R.66E., M.D.B.&M.
A1l of Sections 2, 3, 8, 9, 10, 11, 12, 13, V4, 15, 16, 17, 18, 19,
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35 and 35,
and that portion of Sections 1, 4, 5, 6 and 7 lying within the natural
drainage basin of Lower Meadow Valley Wash.
7.45., R.67E., M.D.B.&M.
A1l of Sections 17, 18, 19, 20, 30 and 31, and that portion of Sections
6, 7, 8, 9, 16, 21, 28, 29 and 32 lying within the natural drainage
basin of Lower Meadow Valley Wash.
T.55., R.65E., M.D.B.&M.
A1l of Sections 1, 2, 3, 9, 10, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26,
27, 35 and 36, and that portion of Sections 4, 5, B, 16, 17, 21, 28, 32
and 34 lying within the natural drainage basin of Lower Meadow Valley

Wash.
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7.55., R.66E., M.D.B.&M.
A1l Sections.

7.55., R.67E., M.D,.B.EM.
A1l of Sections 6, 7, 18, 1%, 20, 2%, 30, 31 and 32, and that
portion of Sections 5, 8, 15, 16, 17, 21, 22, 28, 33, 34, 35 and 36
1ying within the natural drainage basin of Lower Meadow Valley Wash.

T.65., R.65E., M.D.B.&M.
A1l of Sections 1, 2, 11, 12, and that portion of Sections 3, 10, 13,
14, 15, 24 and 25 lying within the natural drainage basin of Lower
Meadow Valley Wash.

T.65., R.66E., M.D.B.3N.
AWl of Sections 1, Z, 3, 4, 5, 6, 7, B, 9, 10, 11, 12, 13, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 32, 33, 34,
35 and 36, and that portion of Sections 30 and 31 lying within the
natural drainage basin of Lower Meadow Vailey Wash.

7.65., R.67E., M.0.B.&M.
A1l of Sections 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34,
35 and 36, and that portion of Sections 1, 2 and 3 lying within the
natural drainage basin of Lower Meadow Valley Wash.

T.65., R.6BE., M.D.B.&M.
A1l of Sectieas 17, 18, 19, 20, 21, 22, 23, 26, 27, 28, 29, 30, 31,
32, 33, 34, 35 and 36, and that portion of Sections 6, 7, 8, 9, 10,
1, 13, i4, 15, 16, 24 and 25 tying within the natural drainage basin
of Lower Meadow Valley Wash.

T.65., R.69E., M.D.B.AM.
Those portions of Sections 19, 30, 31, 32 and 33 lying within the
natural drainage basin of Lower Meadow Valley Wash.

T.75., R.66E., M.D.B.EM.
All of Sections 1, 2, 3, 11, 12, 13 and 24, and that portion of Sections
4,5, 6,9, 10, 18, 15, 23, 25, 26, 35 and 36 lying within the natural
drainage basin of Lower Meadow Valley Wash.

7.75., R.67E., M.D.B.EM.
Al Sections.
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7.75., R.6BE., M.D.B.EM.
A1l of Sections 1, 2, 3, 4. 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 24, 26, 27, 28, 29, 30, 31, 32, 33,
34 and 35, and that portion of Sections 25 and 36 lying within the
natural drainage basin of Lower Meadow Valley Wash.

T.75., R.G9E., M.D.B.&M.
A1l of Sections 5, 6, 7 and 8, and that portion of Sections 4, 9, 10,
16, 17, 18, 19, 30 and 31 lying within the natural drainage basin of
Lower Meadow Valley Wash.

T.B5., R.66E., M.D.B.EM.
All of Sections 12, 13, 22, 23, 24, 25, 26, 27, 28, 33, 34, 35 and
36, and that portion of Sections 1, 2, 11, 14, 15, 16, 20, 21, 29,
31 and 32 lying within the natural drainage basin of Lower Meadow
Valley Wash.

7.85., R.67E., M.D.B.EM,
A1l Sections.

7.85., R.GBE., M.D.B.&M.
A1l of Sections 2, 3, 4, 5, 6, 7, B, 9, 10, 14, 15, 16, 17, 18, 19,
20, 21, 22, 23, 27, 28, 29, 30, 31 and 32, and that portion of Sections
1, 11, 12, 13, 24, 25, 26, 33, 34 and 35 lying within the natural
drainage basin of Lower Meadow Valley Wash.

T.85., R.69E,, M.D.B.3M,
That portion of Section 18 lying within the natural drainage basin of
Lower Meadow Valley Wash.

T.B45., R.6BE., M.D.B.8M.
A11 of Sections 31 and 32 and that portion of Section 33 lying within
the natura) drainage basin of Lower Meadow Valley Wash.

T.95., R.G5E., M.D.B.EM.
A1l of Sections 25, 35 and 36, and that portion of Sections 13, 23,
24, 26, 27 and 34 lying within the natural drainage basin of Lower
Meadow Yalley Wash.

T.95., R.66E., M.D.B.&M.
A1l of Sections 1, 2, 3, 4, 9, 10, 11, 12, 13, 14, 15, 16, 17, 19,
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35 and
36, and that portion of Sections 5, 7, 8 and 18 lying within the

natural drainage basin of Lower Meadow Valley Wash.
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T.95., R.67E., M.D.B.&M.
A1l Sections.

7.95., R.6BE., M.D.B.2M.
A1l of Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31 and 32, and
that portion of Sections 4, 9, 16, 21, 28 and 33 lying within the
natural drainage basin of Lower Meadow Valley Wash.

T.10S., R.64E., M.D.B.&M.
All of Section 36, and that portion of Sections 24, 25, 26 and 35
1ying within the natural drainage basin of Lower Meadow Valley Wash.

T.105., R.65E., M.D.B.&M.
A1l of Sectiens 1, 2, 10, 11, 12, 13, 14, 15, 16, 21, 22, 23, 24,
2%, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35 and 36, and that portion
of Sections 3, 4, B, 9, 17, 19 and 20 lying within the natural
drainage basin of Lower Meadow Valley Wash.

T.105., R.66E., M.D.B.&M.
A1l Sections

T.10S., R.67E., M.D.B.&M.
A1l Sections.

7.10S., R.68E., M.D.B.EM.
All of Sections 5, 6, 7, 18, 19 and 30, and that portion of Sections
4, 8,9, 17, 20, 28, 29, 31 and 32 lying within the natural drainage
basin of Lower Meadow Valley Wash.

T.115., R.G64E., M.D.B.&M.
All of Sections 1, 11, 12, 13, 14, 23, 24, 25, 25, 35 and 36, and
that portion of Sections 2, 3, 10, 15, 22, 27 and 34 lying within the
natura} drainage basin of Lower Meadow Valley Wash.

T.11s., R.65E., M.D.B.&M.
A1l sections.

T.104S., R.66C., M.D.B.&M.
A1 of Sections 31, 32, 33, 34, 35 and 36.

T.104S., R.67E., M.D.B.EM.
A1l of Sectiens 31, 32, 33, 34, 35 and 36.

T.115., R.66E., M.D.B.&M.
A1l Sections.
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T.115., R.67E., M.D.B.&M.
A1l of Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 28, 29, 30, 31, 32, 33 and 34, and that portion of
Sections 12, 13, 22, 23, 24, 26, 27, 35 and 36 lying within the
natural drainage basin of Lower Meadow Valley Wash.

T.115., R.68E., M.D.B.SM.
That portion of Sections 6 and 7 lying within the natural drainage
basin of Lower Meadow Valley Wash.

T.125., R.64E., M.D.B.&M.
AY) of Sections 1, 11, 12, 13, 14, 23, 24, 25 and 36, and that portion
of Sectioms 2, 3, 10, 15, 22, 25, 27 and 35 lying within the natural
drainage basin of Lower Meadow Valley Wash.

T.1145., R.65E., M.D.B.&M.
A1l of Sections 31, 32, 33, 34, 35 and 36.

T.125., R.65E., M.D.B.EM.
A1l Sections.

T.125., R.66E., M.D.B.EM.
Al Sections.

T.125., R.67E., M.D.B.EM.
All of Sections 2, 3, 4, 5, &6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18,
19, 20, 21, 29, 30 and 21, and that portion of Sections 1, 12, 13,
22, 23, 24, 25, 26, 27, 28, 32 and 33 lying within the natural drainage
basin of Lower Meadow Valley Wash.

7.125., R.68E., M.D.B.&M,
That portion of Sections 7 and 18 lying within the natural drainage
basin of Lower Meadow Valley Wash.

T.135., R.64E,, M.D.B.AM.
That portion of Sections 1, 2 and 12 lying within the natural drainage
basin of Lower Meadow Valley Wash.

T.135., R.65E., M.D.B.3M.
ANl of Sections 1, 2, 3, 4, 5, 10, 11, 12, 13, 14, 24 and 25, and that
portion of Sections 6, 7, 8, 9, 15, 16, 22, 23, 26, 3% and 36 lying
within the natural drainage basin of Lower Meadow Valley Wash.

T.135., R.66E., M.D.B.5M.
All of Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 15, 16, 17, 18,
19, 20, 21, 28, 29, 30, 31, 32 and 33, and that portion of Sections 12,
13, 14, 22, 23, 27, 34 and 35 lying within the natural drainage basin

of Lower Meadow Valley Wash.
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T.135., R.67E., M.D.B.&M.

That portion of Sections 5. 6 and 7 lying within the natural

drainage basin of Lower Meadow Valley Wash.
T.145., R.65E., M.D.B.3M.

That portion of Sections 1, 2, 12, 13 and 24 lying within the

natural drainage basin of Lower Meadow Valley Wash.
T.145., R.66E., M.D.B.&M.

All of Sections 3, 4, 5, &, 7, 8, 9, 10, 14, 15, 16, 17, 18, 21, 22,

23, 26, 27 and 35, and that portion of Sections 2, 11, 12, 13, 19,

20, 24, 25, 28, 29, 33, 34 and 36 lying within the natural drainage

basin of Lower Meadow Valley Wash.
T.145., R.67E., M.D.B.&M.

That portion of Sections 18, 19 and 30 lying within the natural

drainage basin of Lower Meadow Valley Wash.
T.155., R.66E., M.D.B.&M.

That portion of Sections 1, 2 and 3 lTying within the natural drainage

basin of Lower Meadow Valley Wash.

The Lower Meadow Valley Wash is also delineated as Hydrographic Area
No. 205 on a map titled “"State of Nevada Water Resources and Inter-Basin
Flows" prepared cooperatively by the Nevada Division of Water Resources and
the Geological Survey, United States Department of the Interior ard published
in September, 1971.

That area of the Lower Meadow Valley Wash lying south of T7.125., within
Clark County has a concentration of wells and numerous water rights. In
accordance with NRS 534.120, subsection 2, the irrigation of land using
underground water is not considered to be a preferred use of the Timited
underground water resource and applications to appropriate water for irrigation
will be denied in those areas lying within T7.138., 7.145., T7.1585., in the

Lower Meadow Valley Wash drainage basin in Clark County.

m

State Engineer

Dated at Carson City, Nevada, this
23rd  day of NOVEMBER ., 1982.
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IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

ORDER

DESIGNATING AND DESCRIBING
THE MUDDY RIVER SPRINGE AREA GROUND

WATER BASIN, CLARK COUNTY, NEVADA

The State Eng:ineer finds that conditions warrant the
designation of the Muddy River Springs Area Ground Water
Basin, Clark County, Nevada and by this Order designates
the following described area of land as a ground water
basin coming under the provisions of Chapter 534 NRS
{Conservation and Distribution of Under Ground Waters).

Sectiona 4, 5, 8, 9, 10, 11, 13, 14, 15, 16, 17, 21,
22, 23 and 24 and those port:ions of Sections 25 and 26
lying outside of the Moapa River Indian Reservation
boundaries, all in T. 14 8., R. 65 E., M.D.,B.&M.

Roland D. Westergar
State Engineer

Dated at Carson City, Nevada,

this ldth day of July , 1971

392
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IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

IN THE MATTER OF APPLICATIONS )
72218, 72219, 72220 AND 72221 FILED TO )

APPROPRIATE THE UNDERGROUND ) RIULING
WATERS OF THE KANE SPRINGS )
VALLEY HYDROGRAPHIC BASIN (206) ) # 571 2
LINCOLN COUNTY, NEVADA. )
GENERAL
I

Application 72218 was filed on February 14, 2005, by Lincoln County Water District and
Vidler Water Company, Inc., to appropriate 6.0 cubic feet per second (cfs) of the underground
water of the Kane Springs Valley Hydrographic Basin for municipal purposes within Coyote Spring
Valley Hydrographic Basin more specifically described as portions of T.8S., R.62E., T.8S., R.63E.,
T.85,, R.64E, T.9S,, R61E., T.8S, R.62E., T.9S., R.63E., T.9S., R.64E., T.108., R.61E,, all of
T.10S., R.62E,, portions of T.10S., R.63E., T.108., R64E., T.118., R61E, all of T.11S,, R.62E.,
portions of T.118,, R.63E., T.118,, R.G4E,, T.12S,, R61E,, all of T.12S., R62E., all of T.128S,,
R.63E., portions of T.128., R64E., T.12.55,, R61E, T.12.58., R62E, T.13S,, R.6IE, all of
T.138., R.62E,, portions of T.13S,, R.63E., T.135., R.64E,, T.13.5S., R.63E., T.1485., R61E., all of
T.14S., R.62E,, portions of T.14S., R.63E,, T.158., R61E., T.15S., R.62E,, T.15S., R.63E., T.16S.,
R.62E., MD.B.& M. The propased point of diversion is described as being located within the
SWY SEY of Section 25, T.88,, R.65E., M.DB.&M.'

IL.

Application 72219 was filed on February 14, 2005, by Lincoln County Water District and
Vidler Water Company, Inc., to appropriate 6.0 cfs of the underground water of the Kane Springs
Valiey Hydrographic Basin for municipal purposes within Coyote Spring Valley Hydrographic
Basin more specifically as described above. The proposed point of diversion is described as being
located within the SE% SWY of Scction 31, T.9S., R.65E., M.D.B.&M.?

' File No. 72218, official records of the Office of the State Engineer. Exhibit No. 2, public administrative hearing
before the State Engineer, April 4-6, 2006, Hereinalfier the exhibits and transcript will be referred to solely by
exhibit oumber or transcript page.

! Exhibit No. 3,
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Application 72220 was filed on February 14, 2005, I;y Lincoln County Water District and
Vidler Watcr Company, Inc., to appropriale 6.0 cfs of the underground water of the Kane Springs
Valley Hydrographic Basin for municipal purposes within Coyole Spring Valley Hydrographic
Basin more specifically as described above. The proposed point of diversion is described as being
located within the SE% SWY4 of Section 6, T.11S., R.64E., M.D.B.&M.?
Iv.
Application 72221 was filed on February 14, 2005, by Lincoln County Water District and
Vidler Water Company, Inc., to appropriate 6.0 cfs of the underground water of the Kane Springs
Valley Hydrographic Basin for municipal purposes within Coyote Spring Valley Hydrographic
Basin more specifically as described above. The proposed point of diversion is described as being
located in the SE% SWY% of Section 11, T.9S., R.65E., M.D.B.&M.*
V.
Applications 72218 and 72219 were timely protested by White Pine County; however, said
protests were withdrawn prior to the administrative hearing *
V1.
Applications 72218 and 72219 were timely protested by Wayne Lister, Ruby Lister and
Bevan Lister on the grounds that:

1 Lincoln County Water District has no written adopted plan for the use of the
water applied for under this permit. There is no city or town within the area of this
permit,

2. We have long argued that moving water from one basin to another is
detrimental to the originating basin.

3 Lincoln County Water District is supposed to be a local government entity
protecting and planning for the benefit of the citizens of Lincoln County but in
teaming up with Vidler they become merely speculative with the sole objective to
make a l:lmﬁt.5

VIL
Applications 72218, 72219, 72220 and 72221 were timely protested by the United States
Department of Interior, National Park Service (“NPS”) on the grounds that:

? Exhibit No. 4.
* Exhibit No. 5.
% gxhibit No. 6.
* Exhibit No. 7.
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1. There is no water available for appropriation because committed water
resources exceed ground-water recharge.
2. The approval and development of the appropriation proposed by this
application will impair the water rights of the United States, because:
A, The appropriation, in combination with other appropriations and
withdrawals in Coyote Spring Valley will further reduce the discharge of the
Muddy River. The United States’ senior water right and other existing
rights to the Muddy River would be impaired, if the appropriation is
approved and developed.
B. The proposed appropriation, in combination with existing
appropriations and pending applications in the White River ground-water
flow system, if approved and developed, would reduce the discharge of Lake
Mead NRA ([National Recreation Area] springs, because of the large
potential withdrawal rate. The drawdown caused by such large withdrawals
wounld extend to capture ground water that naturally discharges through the
springs.
C. The effects of the appropriation proposed by this application, when
combined with other exisling and proposed appropriations, could impair the
senior water rights of the Lake Mead NRA more quickly and/or to a degree
greater than the withdrawal proposed under this application alone.
3. The public interest would not be setved, by granting a permit to this
application, because:
A.  The public interest wonld not be served by granting this application,
because the water and water-related resources in the nationally important
Lake Mead NRA would be diminished or impaired, as a rcsult of the
appropriation proposed by this application.
B. The land which the applicant proposes to withdraw the water is not

owned by the applicant. [This protest claim only goes to Applications
72218 and 72219.)°
VIIL
Applications 72220 and 72221 were protesied by the United States Department of Interior,
Fish and Wildlife Service (“FWS") on the grounds that;

The proposed groundwater development threatens the biological and water
resources under the jurisdiction of the US Fish and Wildlife Service in the White
River Groundwater Flow System. Kane Springs Valley is Iocated upgradient of
Coyote Spring Valley and the Muddy River Area Pumping of groundwater from
the basin could reduce the groundwater influx to springs at Moapa Valley National
Wildlife Refuge in the Muddy River Area. The combined perennial yield for
Coyote Spring valley [sic) and Kane Springs Valley may be on the order of 2,600
acre-feet/yr as estimated in ground-waler Resources Reconnaissance Series Report
25. Although there are no permits in Kane Springs Valley, there are at least 200,000

? Exhibit No. 8.
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acre-feet/yr of permitted and pending applications in Coyote Spring Valley, directly
downgradient, An additional withdrawal would only add to the current exceedance
of the perennial yield for the combined basins. Such a withdrawal of groundwater
in excess of the perennial yield could result in reduced groundwater flow from
Coyote Spring Valley to the Muddy River Area, or result in a reversed gradient
causing groundwater outflow from Coyote Spring Valley to Kane Springs Valley.
Senior water rights held by the Fish and Wildlife Service in the Moapa Valley
National Wildlife refuge [sic] could be adversely impacted. Such an impact to the
water rights and resources of the Moapa Valley National Wildlife refuge [sic] and
environs could adversely impact threatened and endangered species including
Moapa dace and Southwestern Willow Flycatcher; which depend on these water
resources for survival. Water-dependent resources in Lower Meadow Valley Wash
may be threatened by the proposed development too. The combined volume from
all of these pending applications and permitied water rights exceeds all current
estimates of the available water for appropriation in the White River Groundwater
Flow System. Lacking more information to demonstrate that water is available for
sppropriation without adversely impacting existing water rights and water-related
resources, these applications should be denied.®

B

By letter dated February 6, 2006, the NPS and FWS rcquested the Statc Engineer amend
State Engineer's Order No. 1169 to include the Kane Springs Valley Hydrographic Basin within the
provisions of the Order and included a request to hold these applications in abeyance until the
pumping ordered in Coyote Spring Valley was completed and analyzcd.’ The reasoning behind the
request is that these agencies helicve Kane Springs Valley and Coyote Spring Valley, while
administratively classified as separate hydrographic basins, are actually a single distinct hydrologic
drainage basin and should be managed as such. At the public administrative hearing on these
applications, the Applicant and Protestant FWS presented a stipulation to resolve the FWS’s
protests.m The resolution was also in licu of staternents made on behalf of the FWS in the Febuary
6, 2006, letter that requested Kane Springs Valley be included in State Engineer’s Order No.
1165." Pursuant to the Stipulation, the FWS withdrew its protests and the parties requested that
Exhibit A to the Stipulation be included as part of the terms and conditions of any applications that
are granted. However, the NPS’s request to include Kane Springs Valley Hydrographic Basin
within the provisions of Order No. 1169 remains to be resolved.

Y Exhibit No, 9.

? Exhibit No, 10.

" Exhibit No. 116.
" Transcopt, p. 12,

SE ROA 702

JA_20644



Ruling
Pape 5
X
After ali parties of interest were duly noticed by certified mail, an administrative hearing
was held with regard to the protested applications on April 4-6, 2006, at Carson City, Nevada,
before representatives of the Office of the State Engineer.'?
EINDINGS OF FACT
L
The Listers protested the applications on the grounds that Lincoln County Water District has
no written plan for the use of the water applied for and thete is no city or town within the area of the
applications. The State Engineer finds there is no requirement in Nevada water law for a written
plan fo be provided in furtherance of a water right application. The State Engineer finds water right
applications ere almost always filed for proposed projects that are planned, but not in existence, and
the water cannot be used unti] the State Enginecr granis a permit that authorizes the use of the
water. As discussed in Section I below, the Nevada Legislature hes provided the Lincoln County
Water District with the authority to serve water to all real property located within the boundaries of
Lincoln County. Nevada water law requires that an applicant provide evidence of an actual
beneficial use for the water applied for'? and proof safisfactory to the State Engineer of his intention
in good faith to construct any work necessary to apply the water to the intcnded beneficial use with
reasonable diligence and his financial ability and reasonable expectation to actually construct the
work and apply the water to the intended beneficial use with reasonable diligence.'* The State
Engineer finds, as discussed below, that the Applicant provided substantial evidence of a project
where the water applied for would be used and proof satisfactory of construction of the work to
apply the water (o the intended beneficial use with reasonable diligence and the financial ability and
reasonable expectation to actually construct the work and apply the water 1o the intended beneficial
use with reasonable diligence.
11,
The Listers” protests allege that they have long argued that moving water from one basin to
another is detrimental {o the originating basin. The State Engineer finds that Nevadz water law
specifically provides for the interbasin transfer of water provided the applicant meets all of the

" Exhibit No. 1.
Y NRS § 533.035.
" NRS § 533.370.
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necessary criteria found in the Nevada Revised Statules, including but not limited to NRS §§
533.370(5) and (6). Nevada Revised Statute § 533.370(6)(c) and (d) require the State Engineer 10
take into consideration whether the proposed action is environmentally sound as it relates to the
basin from which the water is exported and whether the proposed action is an appropriate long-term
use which will not unduly limit the future growth and development in the basin from which the
water is exported. The State Engineer finds Nevada water Jaw requires the Siate Engineer lo
consider factors relevant to the originating basin, but specifically provides for the interbasin transfer
of water,
1118

The Listers’ protests allege that the Lincoln County Water District is supposed to be a local
govemment entity protecting and planning for the benefit of the citizens of Lincoln County but, that
in teaming up with Vidler Water Company, the Lincoln County Water District has become merely
speculative with the sole objective to make a profit. In 2003, the Nevada Legislature enacted
legisiation that provided for the creation of the Lincoln County Water District.”® The special
legislative act that created the Lincoln County Water District provided that its jurisdiction and
service area are all the real property located within the boundaries of Lincoln County and
suthorized the Lincoln County Water Disirict to sell water and water rights and to enter into
agreements with a private enlity or corporation for the transfer or delivery of any water right or
waler appropriated.'®

The State Engineer finds the Nevada Legislature gave the Lincoln County Water District its
authority. The State Engineer finds the Lincoln County Water District like any other applicant has
to demonstrate a beneficial use for the water applied for under these spplications and has to satisfy
the other statutory requirements. The State Engineer finds if the Protestant Listers have an issue
with the operation of the Lincoln County Water District thal is a matter outside of the State
Engineer's jurisdiction,

1v.

Through testimony and evidence, the Applicants' expert witnesses presented their
interpretation of the geology and hydrageology of the Kane Springs Valley and vicinity. They
conclude that the northern portion of the valley is underlain by a volcanic caldera complex and,

" Chapter 474, Statutcs of Nevada 2003,
" fed, a1 Sections 11(7), 10{11), and 11(12),
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therefore, has low polential for regional ground-water flow. However, they interpreted the evidence
as indicating that the southwestern portion of the basin is underlain by a significant thickness of
carbonate rocks.'” The Applicants conducted a pumping tes! at their well KPW-1 and, based on the
results of the test and their interpretation of the geology, concluded that there is the potential for
considerable ground-water movement ihrough the Paleozoic carbonate rocks in Kane Springs
Valley."® The Kane Springs Wash fault zone is oriented in a northeasterly direction, and is thought
to both channel ground-water flow along its length from northeast to southwest, and to act as a
barrier to ground-water flow across it from north 10 south. The witnesses also presented testimony
supporting ground-waler inflow into the Kane Springs Valley from the north.'”

The State Engineer finds that the Applicants' interpretation of ground-water movement in
the Kane Springs Valley from northeast to southwest and into Coyote Spring Valley, preferentially
along the Kane Springs Wash fault zone, is generally consistent with the available data. The State
Engineer further finds that the Applicants® pumping (est supports the conclusion that there is
considereble potential for ground-water flow in the carbonate rocks in the vicinity of well KPW-1.
The State Engineer also finds that there was not sufficient evidence prescnted to support a
determination of the potential for ground-water inflow into the Kane Springs Valley.

V.

The Applicants presented evidence to quantify subsurface inflow and outflow across the
Kane Springs Valley Hydrographic Basin boundaries. The Applicants propose that ground water
enters Kane Springs Valley from northern Coyote Spring Valley, passing through its westem tip,
and exits southwesterly back into Coyole Spring Valley. Local recharge is thought to combine
with the inflow and exit the basin to the southwest. Since the water table is relatively deep in
Kane Springs Valley and ET of ground water is negligible, virtually all ground-water discharge
from the basin must occur via subsurface outflow.

Mr. Lewis applied Darcy’s law to estimate the magnitude of the ground-water inflow into
Kane Springs Valley Hydrographic Basin via a three-mile corridor on the western edge of Kane
Springs Valley.”® Darey’s law states the volume of flow is equal to aquifer transmissivity
multiplicd by aquifer width multiplied by the hydraulic gradient. He estimated transmissivity for

" Transcript, pp. 4347, 57; Exhibit No. 15, pp. 13-14; Exhibit No. 20, pp. 3-4.
" Transcript, pp. 58-59, 62-63.

'* Exhibit No. 20, pp. 6-13.

* Exhibit Ne. 20, pp. 6-13.
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the “bulk aquifer” from the pumping test performed at the well identified as KPW-1. He then
multiplied that value by three on the assumption that the aquifer is three times thicker than
penetrated by the test well. For a value of hydraulic gradient, Mr. Lewis used water levels in
wells CSVM-3 and CE-VF-2, which are located near the center of Coyote Spring Valley.

The State Engineer finds the Applicants’ inflow analysis is overly interpretive and
without sufficient supporting cvidence. Inflow into the basin is proposed to accur through a
three-mile wide zone on the westem basin boundary. Flow direction is assumed to be from the
north to south even though there are no local hydraulic head data to support the hypothesis of
hydraulic gradient or flow direction. The Applicants’ witness used hydraulic data from the
KPW-1 pumping test, which is located approximately six miles from the proposed inflow area.
The hydraulic gradient is assumed to be equal to that between wells CSVM-3 and CE-VF-2 even
though these wells are located six and 15 miles away, respeclively, from the proposed inflow
zone. Inflow through the three-mile widc corridor is proposed by the Applicants to be 13,000
acre-feet per year. This amount is approximately one-third of the total amount of regional flow
from Pahranagat and Delamar Valieys to Coyote Spring Valley of approximately 37,000 acre-feet
per year.2' However, the proposed flow comridor into Kane Springs Valley is a relatively namow
zone at the comer of the basin. Geologic structures in the area of the proposed inflow corridor
strike north northeasterly, and may have the effect of channeling flow along them parallel to the
basin boundary, similar to the conceptual model of the Applicants along the Kane Spring and
Willow Spring fault zones. Geologic cross-section B-B' shows a thrusied block of low-
permeability basement rocks that would act to block patential inflow.? The State Engineer finds
that sufficient data does not exist to substantiate or reliably estimate subsurface flows into the
Kane Springs Vealley Hydrographic Basin and the Applicants’ inflow estimates are hereby
discounted and not accepled.

The Applicants’ outflow analysis utifized two estimates of transmissivity from the KPW-
| pumping tesl. This analysis used a measured transmissivity of 50,000 gallons per day/foot
{(gpd/ft), which is thought to be representative of the regional carbonate aguifer and a
transmissivity of 300,000 gpd/ft, which is thought to be representative of the local Willow Spring
fault zone. The Applicants “scaled-up” the pumping test transmissivities to a basin scale by

*! State Engineer's Office, Water for Nevada, State of Nevaida Water Planning Report No. 3, Oct. [971.
* Exhibit No, 15.
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multiplying the valucs by three. Outflow is thought to occur in a southwesterly direction parallel
to the axis of the Kane Springs Valiey, The outflow corridor is estimated to be four-miles wide
by 3,000 feet thick. They attribute one-half mile of the four-mile width to the fault zone and the
remaining three and one-half miles to regional conditions, each having separate hydraulic
gradients for their flow calculations. For the ragional flow they used a gradient of 0.005, and for
the structural zone they used a gradient of 0.0005. Total basin outflow was calculated to be
16,000 acre-feet per ycar.n

The State Engineer finds several imegularities and inconsistencies with the Applicants’
analysis, The Applicants' hydrologist used a hydraulic gradient of 0.005 for the regional
component of flow based on the water levels in wells CSVM-3 and CE-VF-2, which are located
near the center of Coyote Spring Vallcy, rather than using a hydraulic gradient of 0.0004 for the
regional component of flow based on water levels in wells KPW-1 and CSVM-4, which are
located at the outflow of Kane Springs Valley Hydrographic Basin and better situated to measure
the applicable gradient?® The Applicant calculated the regional component of outflow to be
15,000 acre-feet per year using the hydraulic gradient of 0.005 as opposed to an outflow
calculation of 1,250 acre-feet per year using the lower hydraulic gradient of 0.0004. The State
Engineer finds that using the higher hydraulic gradient of 0.005 to compute outflow from Kane
Springs Valley Hydrographic Basin rather than using the lower gradient of 0.0004 between
KPW-1 and CSVM+4 is in error and inconsistent with the Applicants’ documented conceptual
vicw of the flow system.”

The Applicants’ estimate of outflow along the structural zone was computed separately
using a transmissivity of 900,000 gpd/ft and a hydraulic gradient of 0.0005. The State Engineer
finds the Applicant incorrectly approximated the hydraulic gradient to be 0.0005, and should
have used a hydraulic gradient of 0.0004.%* Based on the actual hydraulic gradient of 0.0004 the
resulting basin outflow along the structural zone would then be 1,000 acre-feet per year, Adding
the estimated outflow along the structural zone of 1,000 acre-feet per year to the regional flow of
1,250 acre-feet per year results in an estimated basin outflow of 2,250 acre-feet annually rather
then the Applicants’ calculation of 16,000 acre-feet annvaily.

 Exhibit No. 16,

* thid,, pp. 20 and 31.
* Exhibit No. 17, p 21
* Exhibit No. 20, p. 11.
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The State Engineer finds the Applicants’ inflow and outflow analyses lack sufficient data
to provide a relizble estimate of basin boundary flows. Furthermore, he finds the Applicants’
concepiual analyses were overly interprelive and, in part, were inconsistent with their conceptual
model of regional flow. The State Engineer finds that sufficient data were not collected or
presented to subslantiate the Applicants’ estimate of subsurface flow into or out of the Kane
Springs Valley Hydrographic Basin.

VI

The Applicant prescnted 2 witness to address the geochemical framework of the Kane
Springs Valley Hydrographic Basin and the White River flow system south of the Pahranagat shear
zone. The witness presented evidence on stable isotopes, major ion chemistry, and carbon-14
gnalyses” In summary, the geochemical evidence supports the ground-water gradient data that
indicales Kane Springs Valley ground water flows into Coyote Spring Valley and that, in general,
water in the White River flow system flows from narth to south and mixes with local recharge en
roule o discharge areas. The witness presented deuterium data collected from springs in Kane
Springs Valley believed to represent local recharge water, springs in Pahranagat Valley believed to
represent regional carbonate water, and ground water from KPW-1 believed to represent a mix of
local recharge water and regional carbonate water. Using a mixing equation the witness computed
the percent of regional carbonate ground water from the KPW-1 deuterium sample to equal 77
percent.” If the same analysis is repeated using oxygen-18 instead of deuterium, the percent of
regional carbonate ground water from the KPW-1 oxygen-18 sample equals 87 percent” As
previously discussed, the reinterprelation of the Applicants® subsurface outflow analysis resulted in
approximately 2,250 acre-feet per year of basin outflow from the Kane Springs Valley
Hydrographic Basin. The Stale Engineer finds applying the percentages of regional carbonate
ground water from KPW-1 for both the deuterium and oxygen-18 samples, the local ground-water
recharge component of the outflow would therefore be approximately 518 acre-feel per year and
253 acre-feet per year, respectively. These values appear to support the reconnaissance estimate of
500 acre-feet per year of recharge, however, it is recognized that the re-interpreted outflow is only

an estimate, and its value is limited due to uncertain hydraulic parameters.*®

¥ Testimony of R. Glanzman; Exhibit No. 32,

*¥ Exhibit No. 117, p. 10.

** Exhibit No. 34, Table 1, p. 2.

¥ Sute Engineer's Office, Water Jor Nevada, State of Nevada Water Planning Report No. 3, Oct. 1971

SE ROA 708

JA_20650



Ruling
Page 11
VIL

Testimony and evidence was presented in an atiempt to support 2 determination that
significantly more water is locally recharged in the Kane Springs Valley Hydrographic Basin than
previously reported. The Applicants presented Mr. Walker, who possesses a background in range
management, as a witness who used plant communities as a method to eslimate precipitation.
However, Mr. Walker also testified that the use of plant communities as a method lo calculate
recharge does not exist, and his methodology for calculating recharge is not used anywhere elsc in
the United States®' The Applicants then presented Mr. Lewis for the purpose of using Mr.
Walker’s estimation of precipitation for the establishment of new recharge estimates in the Kane
Springs Valley Hydrographic Basin.

Reconnaissance investigations by the U.S.G.S. estimate the combined recharge for Kane
Springs Valley, Coyole Spring Valley and the Muddy River Springs Area to be 2,600 acre-feet
annually.” Recharge for Kane Springs Valley was further delineated in 1971 and was estimated to
be 500 acre-feet per yea:.“ The methods and estimates presented by the Applicants in Exhibit Nos.
25 and 30 used four estimates of precipitation. With each of the four estimates of precipitation,
ground-water recharge was then estimaled using two methods: a version of the well-known Maxey-
Eskin technique and a water budget method. In total, the Applicanis computed eight recharge
estimates ranging from 5,300 to 14,155 acre-feet per year>*

One method for estimating precipitation tied plant communities 1o precipitation and
elevation, and then used elevation zones to distribute precipitation throughout the basin. The
second method used a spatial distribution of vegetative zones and their respective precipitation
based on a United States Department of Agriculture, Natural Resource Conservation Service
technical guide for ecological site descriptions.’® A third precipitation method used PRISM”

*! Transcript, pp. 244, 264.

*2 Transcript, pp. 245-246.

Y T.E. Eakin, Ground- water Resources — Reconnaissance Series Report 25, Ground-water Appraisal of Coyote
Spring and Kane Spring Valleys and Muddy River Springs Area, Lincoln and Clark Counties, Nevada, State of
Nevada, Department of Conservation and Natural Resources, United States Department of Interior, Geologic Survey,
February 1964,

“ Transcript, p. 253.

** Exhibit No, 16, p. 5.

* Exhibit No, 29, pp. 6, 15-17.

¥ PRISM - Parameter-clevation Regressions on Independent Slopes Model and is a method of spatially distributing
precipitation.
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modeled precipitation." The Jast precipitation estimate was based on a local altitude-precipitation
method developed by the Las Vegss Valley Water District.”® For each of these precipitation
estimates, Mr. Lewis applied both a numerical form of the Maxey-Eakin technique and water
budget approach for estimating recharge.

However, Mr. Halford, as expert witness for the Protestant National Park Service, testified
that the use of the Maxey-Eakin technique in each of these cases was in error,” because using the
Maxey-Eakin recharge coefficients with any precipitation estimates other than the Hardman
precipitation map is inappropriate. The Maxey-Eakin recharge coefficients are married to the
Hardman map and cannot be used otherwise.!! Mr. Halford testified that if one is going to develop
a new method of estimating recharge they must have the precipitation maps for the area of interest
and controls oo ground-water discharge, and then they can develop new recharge coefficients based
on thet information.#

The Applicants alsp used a water-budget approach with each of the precipitation estimates
1o arrive at an estimate of recharge. In the approach for Kane Springs Valley Hydrographic Basin,
it was estimated that recharge is equal 1o precipitation less the sum of evapotranspitation (ET),
surface runoff and spring discharge. Surface runoff and spring discharge were each estimaled to
average a few hundred acre-feet annually; therefore, recharge was estimated to be approximately
equal to precipitation minus ET. Due to the lack of ET measurements or estimates of ET in Kane
Springs Velley, the Applicants used data from a United States Geologic Survey report on
evapotranspiration in Ruby Valley, over 200 miles to the north.*? Their evidence provides that a
report prepared by Berger in 2001 reports an estimate of ET using the Bowen-ratio method for an
uplend-shrub non-phreatophytic plant community of 12 inches per year where annual precipitation
was estimated to be 13 to 15 inches.** On that basis, the Applicants assume 12 inches per year of
ET for areas receiving 13 to 5 inches of precipitation in Kane Springs Valley and 13 inches per
year of ET for areas receiving greater than 15 inches per year of precipitation.

* Exhibit No. 29, p. 9.

* Exhibit No, 54, public administrative hearing befare the Stare Engineer, July 16-20, 23-27, 2001, official cecords
in the Office of the State Engineer.

**Transceipt, pp. 489-520.

“ Transcript, p, 493,

“ Transcript, p. 495.

) Extubit Na, 29, p. 13.

* Ibid.
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However, the State Engineer believes the Applicants misinterpreted and/or misapplied the
data from the Berger 2001 report, which states that precipitation at the Ruby Lake National Wildlife
Refuge site for the 2000 water year was only 7.74 inches, or 58 percent of the 1961 to 1990 30-year
average of 13.3 inches.” During this same time period, ET at the upland-shrub site was 11.96
inches.*® The report does not indicate what ET rates might be in the upland-shrub community
during average precipitation years, although the data does support higher daily ET rales in the
summer months when there was an increase in available soil moisture from precipitation.”” In
addition, the Applicants did not provide evidence suggesting that the ET rates in areas that receive
greater than 15 inches per year would remain constant at 13 inches. The Applicants also did not
address other factors that differ between Kane Springs Valley and Ruby Valley that could have an
effect on ET rates such as differences in ternperature, solar radiation, time and type of precipitation,
and variable plant species distinct from those in Kane Springs Valley.

The State Engineer recognizes the difficulty in accurately estimating recharge and even the
Applicants admit that estimates of recharge arc extremely problematic as it is a parameter that
cannot be measured directly.®® The State Engineer agrees that recharge is a very difficult parameter
to measure, and if it is used (o determine perennial yield, the uncertainty in the estimates must be
recognized and a conservative approach taken, Given the uncertainties inherent in estimating
recharge and the validity in the tesimony of the Proteslant’s expert stating that the recharge
technique applied was in error and inappropriate, the State Engineer finds that the Applicants’®
evidence and lestimony lack the scientific and practical besis to substantiate the proffered
recharge of 5,000 1o 14,000 acre-feet annually and are hereby discounted and not accepted.
However, the State Engineer also recognizes that the cusrent reconnaissance estimale of average
amnual recharge is probably low.

The Death Valley flow system area lies west and southwest of Kane Springs Valley.
Because the Kane Springs Valley climate, latitude, geology and soil types are similar to the Death
Valley flow system basius, it is reasonable to cxpecet that similar precipilation amounts will result in

“*pL. Betger, M.J. Johnson, MLL. Tumbusch, Estimares of Evapomanspiration from the Ruby Lake Nationa!
Wildlife Refuge Area, Ruby Valley, Northeastern Nevado, May [999-October 2000, Watcr-Resources Investigations
Report 014234, United States Department of Interior, Geological Survey, Nevada Division of Water Resaurces and
the United States Department of Interior, Fish and Waldtife Secvice, 200].

14 at 25,

“1d a120.

“ Transeript, p. 267.
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similar amounts of ground-water recharge. Recharge within the Death Valley regional flow system
has been calibrated to measured discharge, and therefore provides a greater level of certainty than
recharge cstimates made without a comparative discharge.® Several basins within the Death
Valley regional flow system have similar amounts of precipitation as Kane Springs Valley with the
ground-water recharge in those basins ranging from 1% to 2% of tota} precipitation.*
cstimates of precipitation in the Kane Springs Valley range from 120,000 to 140,000 acre-feet per
year as opposed to the Hardman estimate of 80,000 acre-feet per year®! Using a recharge 1o
precipitation ratio of 1% to 2% as found in the Death Valley regional flow model for basins with
similar amounts of precipitation, the recharge in Kane Springs Valley would be 1,200 to 2,800 acre-
feet per year, which is substantially less than the Applicants’ estimate of recharge of 5,000 to
14,000 acre-feet annually. This is a qualitative comparison, and is not proposed by the State
Engineer to definitively estimate recharge in Kane Springs Valley, but serves as a barometer, for
comparative purposes only, of recharge estimates in this area. The State Engineer finds recharge in

Recent

Kane Springs Valley is uncertain, but is likely greater than the reconnaissance estimatc of 500 acre-
feet per year and less than the Applicant’s estimates of 5,000 to 14,000 acre-feet per year,
VIII.

The perennial yield of a ground-water reservoir may be defined as the maximum amount of
ground water that can be salvaged each year over the long term without depleting the ground-water
reservoir. The perennial yield cannot be more than the natural recharge to a ground water basin and
in some cases js less. In determining the amount of water available for appropriation in basins
where outflow from one basin is part of the inflow to another basin, the State Epgineer must take
into consideration the amount of water appropriated in the upgradient basin and discount Lhe
amount from inflow into the downgradient basin. If the water appropriated in an upgradient basin
is not deducted from the amount which discharges to the downgradient basin, it creates the potential
for double accounting and regional over appropriation. Thus, the State Engineer is still able to
manage the ground-water basins as they have been historically managed administratively, but also
take into consideration the concems that arise for ground-water basins that are hydrologically

connected,

* Belcher, W, ed., 2004 Death Valley Repiona! Ground-Water Fiow Sysiem, Nevada and California -
ydmbenlnglc Framework and Transient Ground-Waler Flow Model, USGS SIR 2004-4205.
%" Belcher, W., ed., 2004, Death Valley Repional Flow Mode), USGS SIR 2004-4205.

51
Exhibit 16, p. 5.
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The Applicants propose that pround water flows from upgradient basins through Kane
Springs Valley into downgradient basins. In the ease of the Kane Springs Valley Hydrographic
Basin, the upgradient basin and the downgradient basin is the Coyote Spring Valley Hydrographic
Basin, That is, ground water is proposed to flow from northem Coyote Spring Valley into Kane
Springs Valley then back info Coyote Spring Valley. The Protestant NPS argues that the Siate
Engineer should consider any inflow into Kane Springs Valley from the Coyote Spring Valley as
previously allocated in Coyote Spring Valley and the subsequent outflow from Kane Springs Valley
should be pemitted to flow into Coyote Spring Valley in its entirety to meet the approximate
16,000 acre-feet per year of senjor appropriated rights there. The majority of those senior water
rights were issued with the intent to develop ground water from the White River regional carbonate-
rock aquifer system. Given the unique hydrologic connection between the Kane Springs Valley
Hydrographic Basin and the Coyote Spring Valley Hydrographic Basin, the development of ground
water within Kane Springs Valley will ultimately affect water levels and flows in the White River
regional carbonate-rock aquifer system. However, the Stale Engincer believes a small amount of
water can be developed in the Kane Springs Valley and not unreasonably impact existing rights in
the discharge areas of the White River carbonate-rock aquifer system, which are already fully
appropriated.  Well KPW-1 lies within 1,000 feet of Coyote Spring Valley and pumping
stmulations by the Applicant show a cone of depression extending well into Coyote Spring Valley.
To further minimize potential effects on existing rights in the discharge areas of the White River
carbonate-rock equifer system, the State Engineer will limit the amount of ground water that can be
pumped from wells in Kane springs Valley near the boundary with Coyote Spring Valley. After
careful consideration of the uncerteinties reparding the ranges of ground-water recharge,
quantification of subsurface inflows and outflows, the demonstrated connection of Kane Springs
Valley with the White River Regional flow system, and senior appropriated rights in the down-
gradient basins, the State Engineer finds that 1,000 acre-feet is a reasonable amount o allow for
appropriation from Kane Springs Valley.

[ 0.4

Nevada Revised Statute § 533.370(5) provides that an applicant provide proof satisfactory
to the State Engineer of his intention in good faith to construct any work necessary to apply the
water to the intended beneficial use with reasonable diligence and his financial ability and
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reasonable expectation to actually construct the work and apply the water to the intended beneficial
use with reasonable diligence. Nevada Revised Statute § 533.375 provides that in the case of an
application or mulliple applications proposing to divert more than 10 cubic feet per second (such as
the applications under consideration here) the State Engineer may require in the cese of an
incorporated company the submission of articles of incorporation, the names and places of
residence of directors and officers and the amount of its authorized and paid-up capital. If the
applicant is not an incorporated company, he may require a statement as to the name of the person
proposing to construct the work, and a showing of facts necessary to enable him to determine
whether the applicant has the financial ability to carry out the proposed work and whether the
application has been made in good faith.

The Applicants presented the Chairwoman for the Lincoln County Waler District, Rhonda
Hombeck, as a witness who testified that the Lincoln County Water District through its pariner
Vidler Water Company has an agreement with Coyote Springs Investment (CSI) to provide
wholesale water 1o CSI's development. Additionally, the witness indicated they are working with
the United States Depertment of Interior, Bureau of Land Management to gain a right of way to
bring water from the wellhead down to the CSI property. The testimony indicated that a general
improvement district is in place, as is a planned unit development®® The Applicants provided
evidence on the plan of development, which is a report that was submitted to the United States
Department of Interior, Bureau of Land Management, that identifies how the ground water will be
withdrawn, how the pipes will be installed, what equipment is needed to complete the well and
addresses the pipeline project to deliver the water to the place where it will be used, and pipeline
permitting is underway.”

When questioned whether the Lincoln County Water District had the financial resources to
place the water to beneficial use, the witness for the Lincoln County Water District provided several
scenarios as to how those financiel resources might be obtzined, but did not provide any specific
evidence of having the financial resources in place. The testimony indicated that the possibilities
include: (1) floating a bond with its partner Vidler Water Company; (2) asking the State of Nevada

# Transcript, pp. 388-389; Exhibit No. 41; Exhibit No. 122 (Agreement dated Ocl. 17, 2005, between Coyote
Springs Investment, LLC and Lincoln County Water District and Vidier Water Company - marked as an exhibit after
the hearing when document was filed upon request of the State Enginecr.)

% Transcript, p. 95; Exhibit No. 26,
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for a low-intcrest loan; or (3) a development agreement with CSI, where CSI would pay for the
infrastructlure to place the water to beneficial use; however the witness then testificd there is already
an agreement in place with CSI paying the cost of infrastructure.**

Dorothy-Timian Palmer, as a witness for the Applicants, testified that Vidler Water
Company has already drilled a production well and a monitoring well and has spent a considerable
amount of money on field work and analyses of that field work and has the financial ability to
construct the work necessary to put the water to beneficial use.’® The Agreement between CSI, the
Lincoln County Water District and Vidler Water Company provides that CSI will purchase “all
waler available within the Kane Springs Basin.” "“Upon payment in full of the purchase price of
Kene Water, the DISTRICT and VIDLER will convey the Kene Water by Water Rights Deed 1o
CSI and will partially assign to CSI certain rights and delegate ta CSI certain obligations related to
the underiying water rights permit(s)."** The Applicants only intend to develop the water to the
wellhead and CSI will develop the infrastructure to deliver the water from the wellhead 1o the
developmenl.”

Harvey Whittemore, as a witness for the Applicants, testified that within the CSI project
there would be two separate general improvement districts. The one in Lincoln County has already
been formed; however, the one in Clark County was to be formed in June 2006. The testimony
indicated that the water rights already held by CSI will be assigned for the benefit of the general
improvement districts and the Clark and Lincoln County Commissions will act as trustees for the
general improvement districts, Mr., Whittemore indicated that the development is at a stage where
al] of the approvals necessary for the first phase of construction have been acquired with respect to
Ciark County. As to the Lincoin County portion of the project, it is still subject to the completion
of a multi-species habitat conservation plan, as well as a number of additional approvals from
federal agencies. The water rights at issue here would ultimately be owned by the developer CSI
and then transferred to the Lincoln County General Improvement District® CSI has already
received approval in the form of parcel maps, zoning cntitlement and development agreements for
49,000 units in Clark County and 110,000 units in Lincoln County.*®

* Transcrips, pp. 392-393,
* Transcript, pp. 458-461.
% Exhibit No. 122,
7 Transcript, pp. 412-415.
Teanscript, pp. 419420,
# Transcript, pp. 427, 439; Exhibit Nos. 43, 44, 45.
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The State Engineer finds the Applicants provided proof satisfactory to the State Engineer of
an intention in good faith to construct any work necessary to apply the waler to the intended
beneficial use with reasonable diligence and a reasonable expeciation to actually construct the work
and apply the water to the intended beneficial use with reasonable diligence.

X.

Testimony and evidence indicate there are no permitted or certificated groundwater rights in
Kane Springs Valley Hydrographic Basin.® However, the witness for the NPS testified that Kane
Springs Valley Hydrographic Basin and Coyote Spring Valley are hydrographically and
hydrologically one and the same basin. Approximately 16,100 acre-feet have been appropriated in
Coyote Spring Valley and applications are pending for another 200,000 acre-feet annually.
Therefore, there is no waler available for appropriation.®’ The State Engineer finds no water has
been appropriated in Kane Springs Valley Hydrographic Basin and by limiting the quantity of
water authorized for appropriation, the potential impacts to existing rights in down-gradient
hydrographic basins will be minimized.

XI.

Nevada Revised Statute § 533.370(6) provides that in determining whether an application
for an interbasin transfer of ground water must be rejected the State Engineer shall consider: (a)
whether the applicant has justified the need to import water from another basin; (b) if the State
Engineer determines that a plan for conservation of water is advisable for the basin into which the
waler is to be imported, whether the applicant hes demonstrated that such & plan has been adopted
and is effectively being carried out; (c) whether the proposed action is environmentally sound as it
relates to the basin from which the water is exported; (d) whether the proposed action is an
appropriate long-term: use which will not unduly limit the future growth and development in the
basin from which the water is exported; and (e) any other factor the State Engineer determines is
relcvant.

Teslimony was provided as to the extent of the project proposed in Coyote Spring Valley
and estimates of the quantity of water necessary to camry out the project. That testimony
satisfactorily addresses the provision of whether the applicant has justified the need to import water

* Transcript, pp. 208-209.
*! Transcript, pp. 589-594.
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from another basin.*? Testimony was provided that indicated conservation measures are in place
for the planned development similer to tradilional development measures associated with
development in southem Nevada that have been adopted and imposed,” and there is no evidence
that the appropriation of water from Kane Springs Valley Hydrographic Basin will damage the
environment of the valley.

Testimony was provided that indicated there is no privale land within Kane Springs Valley
Hydrographic Basin, rather all land within the valley is owned by the federal govermment;
therefore, the use of the water will not unduly limit future growth and development in Kane Springs
Valley Hydrographic Basin.®

The State Engineer finds the evidence does not suppon rejection of the application for an
interbasin transfer of water.

XTI,

Witnesses for both the Applicants (Glanzman)®® and the Protcstant NPS (Van Liew)™ agree
that the discharge at Rogers and Blue Point Springs in the Lake Mead National Recreation Area is
not entirely carbonate-rock aquifer discharge, but is composed of same local precipitation that
infiltrates and mixes with the carbonate-rock aquifer water that is flowing toward land surface along
fault structures. Mr., Glanzman testified that in general when water in the White River flow system
flows from north to south it mixes with local recharge en route to discharge areas at the Muddy
River Springs Area and Rogers Springs and Blue Point Springs.”” Using isotopic data, Mr.
Glanzman estimated that approximately 25% of the discharge at Rogers Springs and Blue Point
Springs could be characterized 8s regional carbonate water. For purposes of his analysis, Mr.
Glanzman considered water in the carbonate aquifer of Pahrenagat Valley to be 100% carbonate
water.**#° Mr, Van Liew testified that discharge from the White River flow system appears to be
predominantly at the Muddy River Springs, Rogers Springs and Blue Point Springs and raised the

& Transeript, pp. 427445,

Tlanscnpl, pp. 428429,

Tmnsmpt, Pp. 207-208,

Tmnscnpt. Pp. 115-203, 221.236.

Tr.mscrlpl. pp- 523-621.

& * Exhibit No. 34; Transcript, pp. 115 -203, 221-236.

Tﬂnscnpl, pp. 137-138.

** Exhibit No. 117.

SE ROA 717

JA_20659



Ruling

Page 20

argument that there does not seem to be anywhere else for the ground water to flow. In addition, he
doubted much water moved out to the Lake Mead area and testified that the ground-water gradient
supports that conclusion.

The State Engineer finds there is nol substantial evidence that the appropriation of the
limited quantity being granted under this ruling will likely impair the flow at Muddy River Springs,
Rogers Springs or Blue Point Springs.

X1,

By letter dated February 6, 2006, the NPS and FWS requested the State Engineer amend
State Engineer's Order No. 1169 to include the Kane Springs Valley Hydrographic Area.” The
reasoning behind the request is that these agencies believe Kane Springs Valley and Coyote Spring
Valley, while administratively classified as separate hydrographic basins, are actuelly a single
distinct hydrologic drainage basin and should be managed as such. However, during the public
administrative hearing, the FWS indicated that the resolution of its protests pursuant to the
Stipulation also goes to its statements in the February 6, 2006, letter. Thus, the Stipulation was
presented in place of the FWS request to inciude Kane Springs Valley within the provisions of
Order No. 1169."" However, the request by the NPS to include the Kane Springs Valley
Hydrographic Basin within the provisions of Order No. 1169 still remains. Thus, two separate
agencies within the United States Department of Interior 1ake different positions with regard to the
request to include Kane Springs within the provisions of Order No. 1169,

The witness for the Protestant NPS testified as to various reporis and information that all
conclude that the discharge from the Muddy River Springs is regional in nature, that a sufficient
quantity does not come from local recharge to support the discherge and thet a subslantial portion of
the discherge of the region is concentrated in the Muddy River Springs Area.”” Citing to Exhibit
No. 91, the witness noted that the writer of that report found that the “Coyote Springs Valley, Kane
Springs Valley and the Muddy River Springs hydrographic ereas (1,025 square miles) in southermn
Lincoln and Clark Counties have been combined for this report because the areas are hydrologically
and topographically connected.”™ The faulls in the area are believed to contral the mejority of

™ Exhibut No. 10,
" Transcript, pp- 12-13,
* “Transcript, pp. 530-581; Sve, Exhibit Nos. 87, 88, 91.
Transcript, p. 533.
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ground-water movement through the carbonate aquifer, including Kane Springs Wesh fault zone,
which the witness believes to be a conduit for flow to Coyote Spring Valley.”* Additionally, the
NPS witness believes that the Kane Springs Valley Hydrographic Basin and the Coyote Spring
Valley are one hydrographic ares.”

A witness for the Applicants indicated that there is 2 presumption that the Kane Springs
Wash fault zone is effectively a no-flow boundary such that water flowing into Kane Springs
Valley Hydrographic Basin flows out of Kane Springs Wash into Coyote Spring Valley, and that
the water thal is recharged in Kane Springs Valley Hydrographic Basin flows into Coyote Spring
'\f'alh':_v,,r."'6 Additionally, evidence developed from the well pump test and analyzed in conjunction
with other evidence, such as the implication of a flat gradient, indicates a relatively high
transmissivity across the southen half of the study area, indicating a high potential for regional
ground-water flow.”’

The State Engineer finds the evidence indicates a strong hydrologic connection between
Kane Springs Valley and Coyote Spring Valley, specifically, that ground waler flows from Kane
Springs Valley into Cayote Spring Valley. However, carbonate water levels near the boundary
between Kane Springs Valley and Coyote Spring Valley are approximately 1,875 feet in elevation,
and in southern Coyote Spring Valley and throughout most of the other basins covered under Order
No. 1169, carbonate-rock aquifer water levels are mostly between 1,800 feet and 1,825 feet. This
merked difference in head supports the probability of a low-permesbility structure or change in
lithology between Kane Springs Valley and the southem part of Coyofe Spring Valley. The State
Engineer finds Order No. 1169 was issued to address the requests for the additional appropriation
of water filed in Coyote Spring Vallcy, but the focus of the additional study ordered is the Muddy
River Springs Area. The State Engineer finds there is not substantial evidence that the appropriation
of a limited quantity of water in Kane Springs Valley Hydrographic Basin will have any
measurable impact on the Muddy River Springs that warrants the inclusion of Kane Springs Valley
in Order No. 1169. Therefore, the State Engineer denies the request to hold these applications in
abeyarice and include Kane Spring Valley within the provisions of Order No. 1169,

™ Transcript, pp. 545-550.
 Transcript, pp. 589-591.
* Transcript, pp. 291, 303.
7 Transcript, pp. 329-330.
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The Applicants requested that the State Engineer act on Applications 72220 and 72221 and
grant them for a total combined duty of 5,000 acre-feet annually and hold Applications 72218 and
72219 in abeyance. The State Engineer finds that the total amount of 1,000 acre-feet annually of
groundwater available to be appropriated in Kane Springs Valley Hydrographic Basin is less than
the requested 5,000 acre-feet annually; therefore the State Engineer finds he will not hold any of the
applications in abeyance.

CONCT JISIONS
L

The State Engineer has jurisdiction over the parties and the subject matter of this action and

determination.”
L
The State Engineer is prohibited by law from granting a permit to appropriate the public

waters where:

there is no unappropriated water at the proposed source;

the proposed use or change conflicts with existing rights;

the proposed use or change conflicts with protectible interests in existing
domestic wells as set forth in NRS § 533.024; or

the proposed use or change threatens to prove detrimental to the public
interest.

5 owp

ml
The State Engineer concludes that to permit the appropriation of water in an amount greater
than permitied under this ruling will conflict with existing rights and threaten to prove detrimental
to the public interest.

RULING
The protests to the applications are hereby upheld in part and overruled in part. Application

72220 is hereby granted for a duty of 500 acre-fest annually. Applications 72218, 72219, and
72221 are hereby granted for a total combined duty of 500 acre-feet annually.

™ NRS chapters 533 and 534.
™ NRS 533.370(5).
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Applications 72218, 72219, 72220, and 72221 are granted subject to:
1, The payment of statutory permit fees;
2. A monitoring plan to be approved by this office.

Respectfully submitted,

Ty, 2e

TRACY TAYLOR, P.E.
State Engineer
TT /im

Dated this ___ 2nd day of
February 2007
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IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

IN THE MATTER OF APPLICATIONS 74147,
74148, 74149, AND 74150 FILED TO
APPROFRIATE THE UNDERGROUND
WATERS OF THE KANE SPRINGS VALLEY
HYDROGRAPHIC BASIN (206), LINCOLN
COUNTY, NEVADA,

RULING
#5987

St Nt e Vg St St

GENERAL
1L

Application 74147 was filed on April 10, 2006, by the Lincoln County Water District and
Vidler Water Company, Inc., to appropriate 6.0 cubic [eet per second (cfs) of water from an
underground source within the Kanc Springs Vallcy Hydrographic Basin for municipal purposes
within the Coyote Spring Valley Hydrographic Basin more specifically described as portions of
T.8S., R.62E, T.8S,, R63E, T.8S, R64E., T.9S,, R6IE, T.9S., R62E., T9S., T.63E., T.9S.,
R.64E., T.108., R6IE, all of T.108., R.62E., portions of T.10S., R.63E., T.108, R.64E,, T.118,,
R6IE., all of T.11S,, R.62E., portions ef T.11S,, R.63E,, T.11S, R.64E, T.128., R6IE, all of
T.128., R.62E, all of T.128S,, R.63E., portions of T.12S,, R.64E., T.12.58,, R.6IE, T.12.58,,
R.62E., 1.138,, R.61E,, all of T.13S., R.62E., portions of T.13S., R.63E,, T.13S., R.64E., T.13.58S.,
R.63E., T.148. R61E,, all of T.148., R.62E., portions of T.14S., R.63E.,, T.158., R.61E, T.158,,
R.62E,, T.158,, R.63E., T.168., R.62E., M.D.B.&M. The proposed point of diversion is described
as being located in the SW¥ SEY% of Section 25, T.8S., R.65E., M.D.B.&M.'

1L

Application 74148 was filed on April 10, 2006, by the Lincoln County Water District and
Vidler Water Company, Inc., to appropriate 6.0 cfs of water from an underground source within the
Kane Springs Valley Hydrographic Basin for municipal purposes within Coyote Spring Valley
Hydrographic Basin as more specifically described above, The proposed point of diversion is
described as being located in the SE% SWY% of Section 31, T.9S., R65E.,, M.D.B.&M?

' File No. 74147, official records in the Office of the State Engineer.
? File No. 74148, official records in the Office of the State Engineer,
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al.

Application 74149 was filcd on April 10, 2006, by the Lincoln County Water District and
Vidler Water Company, Inc., to appropriate 6.0 cfs of waler from an underground source within the
Kene Springs Valley Hydrographic Basin for municipal purposes within Coyote Spring Valley
Hydrographic Basin as more specifically described in Section I of this ruling. The proposed point
of diversion is described as being located in the SE% SWY% of Section 6, T.11S., R.64E.,
M.D.B.&M.?

v,

Application 74150 was filed on April 10, 2006, by Lincoln County Water District and
Vidler Waler Company, Inc., to appropriate 6.0 cfs of water from an underground source within the
Kane Springs Valley Hydrographic Basin for municipal purposes within Coyote Spring Valley
Hydrographic Basin more specifically as described in Section I of this ruling. The proposed point
of diversion is described as being located in the SE% SWY% of Section 11, T.9S., R.6SE.,
M.D.B.&M.}

V.

Applications 74147, 74148, 74149 and 74150 were timely protested by the United States
Department of Interior, Bureau of Indian A ffairs, the Moapa Band of Paiute Indians and the United
States Department of Interior, National Park Service on various grounds as summarized below, '

The Bureau of Indians Affairs alleges that the proposed diversions will impact the water
rights of the Moapa Band of Paiute Indians and other state-based water rights, (here is no
unappropriated water in the Kane Springs Valley Hydrographic Basin and the proposed applications
could adversely affect the implementation and success of 8 Memorandum of Agreement with the
United States Fish and Wildlife Service, Coyote Springs Invesiment, LLC, the Moapa Valley Water
District and the Southern Nevada Water Autharity designed 1o protect the Muddy River Springs
environment and other regional water resources.

The Moapa Band of Paiute Indians protested the applications on the grounds that there is no
unappropriated water in the source of supply, the proposed withdrawals would conflict with

? File No. 74149, official records in the Office of the State Engineer.
* File No. 74150, official records in the Office of the State Engineer.

SE ROA 723

JA_20665



Ruling

Page 3

existing rights, especially those of the Tribe, the proposed withdrawals would threaten to prove
detrimental to the public intcrest, the proposed withdrawals would be inconsistent and subvert the
Applicants’ Stipulation to limit ground-water withdrawals under Permits 72218 through 72221, the
proposed withdrawals would undermine the efficacy of the critically important Memorandum of
Understanding recently entered into by the United States Fish and Wildlife Service, the Southern
Nevada Water Authority, Coyote Springs Investment, LLC, the Moapa Valley Water District and
the Tribe to maintain Muddy Springs flows to protect the endangered Moapa Dace.

The National Park Service protested the applications on the grounds that there is no water
available for appropriation because the committed water resources excecd the ground-water
techarge, the approval and development of the proposed appropriations will impair the water rights
of the United States and the public interest would not be served by diminishing or impairing the
waler-related resources in the Lake Mead National Recreation Arca.

FINDINGS OF FACT
L

In State Engineer's Ruling No. 5712, dated February 2, 2007, the State Engincer addressed
applications filed by these same Applicants to appropriate ground water from the Kane Springs
Valley Hydrographic Basin.’ In that ruling, the State Engineer addressed the Applicants’ argument
regarding ground water availability in the Kane Springs Valley Hydrographic Basin and rejected the
Applicants’ argument and evidence for the appropriation of ground water above the quantity
granted in that ruling, The State Engincer finds that with the issuance of State Engineer's Ruling
No. 5712, there is no edditional water availablc for appropriation in thc Kane Springs Valley
Hydrographic Basin.

CONCLUSIONS
L

The Statc Engineer has jurisdiction over the parties and the subject matter of this action and
determination.t

5 State Engineer's Ruling No. 5712, dated February 2, 2007, official records in the Office of the
State Engineer,
€ NRS chapters 533 and 534.
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IL
The State Engineer is prohibited by law from granting a permit to appropriate the public
walers where:’

A. there is no unappropriated water at the proposed source;
B. the proposed use or change conflicts with existing rights;
C. the proposed use or change conflicts with protectible interests in existing
domestic wells as set forth in NRS § 533.024; or
D. the proposed usc or change threatens to prove detrimental to the public
interest.
IIL
The State Engincer concludes that there is no additional ground water available for
appropriation in the Kane Springs Valley Hydrographic Basin; therefore, the granting of any
appropriation under Applications 74147, 74148, 74149 or 74150 would conflict with existing rights
and thus threaten to prove detrimental to the public interest.
. RULING
Applications 74147, 74148, 74149 and 74150 are hereby denied on the grounds there is no
unappropriated water in the source and to prant additional water rights would conflict with existing

rights and threaten to prove detrimental to the public interest. No ruling is made on the merits of

the protests,
Respectlully spbmitted,
* P
~ TRACY TAYLOR, PE.
State Engincer
TT /jm

Dated this__29th day of
April 2009

" NRS 533.370(5).
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Water Planning Report No. 3 lists the perennial yield of Coyote Spring Valley as 18,000 acre-
feet, approximately one-half of the basin subsurface discharge.®® One of the goals of the Order
1169 test was to determine the perennial yield of Coyote Spring Valley.

The vast majority of the scientific literature supports the premise that, unlike other
separate and distinct basins in Nevada that do not feature carbonate-rock aquifers, all of the
Order 1169 basins share virtually all of the same supply of water. The Order 1169 pumping test
further supports the conclusion that pumping from any of the five basins with a close hydrologic
connection (Coyote Spring Valley, Muddy River Springs Area, Hidden Valley, Gamet Valley
and California Wash) will have a similar impact on water levels in the five-basin area and on the
Muddy River spring flows. Therefore, because these basins share a unique and close
hydrological connection and share virtually all of the same source and supply of water, unlike
other basins in Nevada, these five basins will be jointly managed. The perennial yield of these
basins cannot be more than the total annual supply of 50,000 acre-feet. Because the Muddy
River and Muddy River springs also utilize this supply, and are the most senior water rights in
the region, the perennial yield is further reduced to an amount less than 50,000 acre-feet. The
State Engineer finds that the amount and location of groundwater that can be developed without
capture of and conflict with senior water rights on the Muddy River and springs remains unclear,
but the evidence is overwhelming that unappropriated water does not exist.

V.

Recent rulings by the State Engineer for groundwater applications in other basins within
the White River Flow System allowed for the appropriation of additional water.*! These basins,
Cave Valley, Dry Lake Valley, and Delamar Valley Hydrographic Basins, lie 40 to 100 miles
north of the Muddy River Springs. Groundwater from both Dry Lake Valley and Delamar
Valley is believed to contribute to discharge from the springs. Water rights were granted in the
Cave Valley, Dry Lake Valley and Delamar Valley basins based on two critical points that do
not exist in the basins in Order 1169. First, the groundwater appropriated in the Cave Valley,
Dry Lake Valley and Delamar Valley basins is recharged within the basins. Water is available at
the source and can be developed without depleting the supply. Second, the water can be
developed without conflicting with any existing rights for hundreds of years. In contrast, neither

of these conditions is met in the Order 1169 basins. Recharge in cach of the Order 1169 basins is

* Office of the State Engineer, Water for Nevada, State of Nevada Waier Planning Report No. 3, Oct. 1971.
4! State Engineer’s Ruling Nos. 6165, 6166 and 6167, dated March 22, 2012, official records in the Office of the
State Engineer.
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