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NRAP 26.1 DISCLOSURE 

 The undersigned counsel of record certify that the following are persons and 

entities as described in NRAP 26.1(a) and must be disclosed.  These representations are 

made in order that the Court may evaluate possible disqualification or recusal. 

 1. Petitioner, LINCOLN COUNTY WATER DISTRICT, is a political 

subdivision of the State of Nevada, created for the purpose of providing adequate and 

efficient water service within Lincoln County, Nevada. 

 2. Petitioner, VIDLER WATER COMPANY, INC., is a Nevada corporation 

authorized to conduct business in the state of Nevada.   

 3. All parent corporations and publicly-held companies owning 10 percent or 

more of any of Petitioners’ stock: 

  Vidler Water Company, Inc.’s parent company is Vidler Water Resources, 

Inc.  There is no publicly held company that owns 10% or more of Vidler Water 

Company, Inc.’s stock. 

 4. Names of all law firms whose attorneys have appeared for Petitioners in 

this case: 

  Lincoln County District Attorney, Snell & Wilmer, L.L.P., Great Basin 

Law and Allison MacKenzie, Ltd.  Snell & Wilmer, L.L.P. has been substituted out of 

this case and no longer represents any of the Petitioners. 

 5. If any litigant is using a pseudonym, the litigant’s true name: 

  Not applicable. 

 DATED this 11th day of January, 2022. 

LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada 89043 
Telephone: (775) 962-8073 
 
 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER, ESQ.  
Nevada State Bar No. 9020 
Email: dfrehner@lincolncountynv.gov 
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~ and ~ 
 

GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 
 

            /s/ Wayne O. Klomp     
      WAYNE O. KLOMP, ESQ. 

Nevada State Bar No. 10109 
Email: wayne@greatbasinlawyer.com 
 
Attorneys for Petitioner, LINCOLN COUNTY  
WATER DISTRICT 
 
ALLISON MacKENZIE, LTD. 

      402 North Division Street 
      Carson City, NV  89703 
      Telephone: (775) 687-0202   
       
 
         /s/ Karen A. Peterson     
      KAREN A. PETERSON, ESQ. 
      Nevada State Bar No. 366 
      Email: kpeterson@allisonmackenzie.com 
 
      Attorneys for Petitioner VIDLER WATER 
      COMPANY, INC.   
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 Petitioners, LINCOLN COUNTY WATER DISTRICT (“Lincoln”) and 

VIDLER WATER COMPANY, INC. (“Vidler”), hereby file this Reply Brief in 

response to the Answering Briefs or Briefs in Intervention of the Nevada State Engineer 

(“NSE” or “State Engineer”), Southern Nevada Water Authority (“SNWA”) and Las 

Vegas Valley Water District (“LVVWD”), Muddy Valley Irrigation Company 

(“MVIC”), Moapa Valley Water District (“MVWD”), The Church of Jesus Christ of 

Latter-day Saints (the “Church”), Sierra Pacific Power Company dba NV Energy and 

Nevada Power Company dba NV Energy (jointly “NV Energy”), and the Center for 

Biological Diversity (“CBD”). 

ARGUMENT 

I. Introduction 

 When the Nevada State Engineer issued Order 1309, he grossly exceeded his 

statutory authority granted and defined by the Nevada Legislature.  He created new 

rules based on evidence presented rather than any rule of law and without notice, 

reprioritized already-adjudicated water rights in individual basins, and combined 

separately-administered basins into a single super-basin.  Moreover, the State Engineer 

left all water users in limbo by indicating there would be a “next phase of proceedings” 

to determine how to manage the Lower White River Flow System (“LWRFS”) and 

define the new-but-not-released criteria for moving water rights within the new super-

basin.  In Order 1309 and now in this proceeding, the State Engineer has hinted at (but 

not released) new rules, regulations, and laws which will govern permitted rights in the 

LWRFS.  The State Engineer has ignored the Supreme Court’s guidance that 

“[c]ertainty of rights is particularly important with respect to water rights in the Western 

United States,” and “[t]he doctrine of prior appropriation . . . is itself largely a product 

of the compelling need for certainty in the holding and use of water rights.”  Mineral 

Cnty. v. Lyon Cnty., 473 P.3d 418 (Nev. 2020), quoting Arizona v. California, 460 U.S. 

605, 620 (1983). 
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 The State Engineer has created new regulations not subject to the process and 

procedures of a democratic government; he has created uncertainty by failing to define 

his newly minted “multi-tiered process” for conjunctive management of super-basins; 

and he has ignored the process and procedures for designating basins and curtailing 

pumping as provided by the Nevada Legislature, instead formulating an incomplete 

process not subject to stakeholder input or public scrutiny.  The issues raised in this 

Consolidated Action are exemplified by the State Engineer’s Answering Brief where he 

asserts that the “State Engineer was not obligated to follow Ruling 5712.”  NSE 

Answering Brief at 22:26-27.  The State Engineer blatantly disregarded the rule of law 

by ignoring prior state engineer’s Rulings and Orders, Legislative processes, and rule-

making procedures.  From this unlawful conduct Petitioners seek relief.  The State 

Engineer is bound by the rule of law, and he cannot simply make new law without 

legislative mandate, public notice, and appropriate hearings.  This violates fundamental 

principles of due process. 

 Thus, as a matter of law, the State Engineer lacked authority to: (1) create new 

regulations; (2) ignore prior Rulings and Orders granting property rights; (3) reprioritize 

water rights in a newly-minted super-basin; and (4) create an incomplete regulatory 

scheme.  For those reasons, Order 1309 should be vacated as a matter of law.  The State 

Engineer created a problem by over-appropriating other basins within the LWRFS 

contrasted with Kane Springs Valley (“Kane Springs”) which has only one 

appropriation granted to Petitioners.  Now he seeks to mitigate the problem he created 

in the over-appropriated basins by lumping those basins into a super-basin and taking 

water rights granted to Lincoln and Vidler in Kane Springs and transferring the right to 

pump that water to others.  These actions are inconsistent with and ignore the statutory 

scheme created by the Legislature for designating and curtailing pumping in over-

appropriated basins. 

 Moreover, the State Engineer failed to base his decisions in Order 1309 on 

substantial evidence or failed entirely to identify in the Order the evidence upon which 
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he included Kane Springs in the LWRFS.  Contrary to the State Engineer’s present 

assertions, substantial evidence does not warrant including Kane Springs in the 

LWRFS.  First, the State Engineer ignored the substantial evidence that Kane Springs 

should be treated separately from the LWRFS because:  (1) a geologic structure, i.e., a 

fault,1 separates Kane Springs from the rest of the LWRFS; (2) climate data and other 

evidence explains the inconsistent water table drop in Kane Springs; (3) an “attenuated” 

connection between Kane Springs and the LWRFS is inconsistent with an “uniquely 

close connection” cited by the State Engineer; and (4) there has been no pumping in 

Kane Springs, and therefore no possible impacts to the springs or the Moapa dace from 

Kane Springs.  Second, Order 1309 is based on a scientific impossibility—that pumping 

anywhere in an 1,100 square mile area affects spring flows the same as if the pumping 

occurred proximate to Muddy River flows.  The State Engineer ignores the fact that the 

main production well for municipal use in Moapa Valley is located adjacent to the 

Muddy River Springs and harms flows more than a well that would be pumping over 

20 miles from the Muddy River. 

 For those reasons, Order 1309 should be vacated. 

II. The State Engineer Lacked Statutory Authority to Create a Super-
Basin and Issue Order 1309.2 

 
 
 In response to comprehensive discussion that he lacks statutory authority to issue 

Order 1309, the State Engineer claims “plain” statutory authority to do so.  NSE 

Answering Brief at 30-32.  But the State Engineer’s tortured reading of the statutory 

scheme is hardly clear.  He fails to identify with any particularity the authority for 

issuing Order 1309.  Instead, he relies on inapplicable statutes, ignores the 

comprehensive statutory scheme for this situation, and dismisses his own prior rulings 

 
1 The geophysical data Lincoln/Vidler presented showed a series of faulting occurring 
in southern Kane Springs Valley and northern Coyote Spring Valley.  ROA 36202. 
2 The arguments in this Section apply equally to the following sections in answering 
briefs:  CBD Answering Brief at § VI.A; LDS Church Answering Brief at § VII.A.1-2; 
MVWD Answering Brief at § VI.A; MVIC Answering Brief at § II; NSE Answering 
Brief at § II.A-B; NV Energy Answering Brief at § IV.a; and SNWA Answering Brief 
at § I.A-B. 
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and statutory interpretation.  Not only does Order 1309 exceed statutory authority, but 

it also creates significant uncertainty in how the State Engineer will manage super-

basins, especially if he is permitted to ignore legislative directive, prior orders, rulings, 

and adjudications. 

A. The Statutes Cited by the State Engineer Do Not Provide 
Authority to Combine and Manage a Super-Basin. 

 
 
 The State Engineer’s authority must be viewed under the lens that “no 

administrative body may arbitrarily select a statutory basis for its decision.”  Desert 

Irrigation, Ltd. v. State, 113 Nev. 1049, 1055, 944 P.2d 835, 839 (1997).  But that is 

exactly what occurred here.  The State Engineer first cites NRS 533.0245 as authority 

for Order 1309.  Answering Brief at 30.  But that section is a limit on authority, not an 

affirmative delegation by the Legislature.  That section prohibits him from carrying out 

his duties in a manner inconsistent with court orders or interstate compacts.  He then 

cites to a statute requiring him to consider the “best available science,” but provides no 

basis for joining previously-separately administered hydrographic basins or any other 

element of Order 1309, including creation of new regulations after the evidentiary 

hearing has concluded.  Id. citing NRS 533.0241(1)(c).  Rather, that section is, again, a 

limit on the State Engineer’s authority, requiring him to consider the best science in 

carrying out his statutory duties—it does not on its face reveal any authority for Order 

1309. 

 The State Engineer next cites NRS 534.110(6) as authority.  But on its face that 

statute authorizes investigations “in any basin or portion thereof where it appears that 

the average annual replenishment of the groundwater supply may not be adequate for 

the needs of all permittees . . . .”  Nowhere in that section does it authorize the combining 

of basins into a super-basin and redesignation of previously separate basins into sub-

basins.  

/// 

/// 
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B. The Nevada Legislature Provided a Comprehensive Statutory 
Scheme for Over-Appropriated Basins, a Statutory Scheme 
Ignored by the State Engineer. 

 
 Interestingly, the State Engineer fails to cite as authority any statutes which 

actually provide his authority to manage over-appropriated or insufficient water supply 

despite the fact that the requirement to utilize those statutes is mandatory—“The State 

Engineer shall administer this chapter and shall prescribe all necessary regulations 

within the terms of this chapter for its administration.”  NRS 534.110(1).  In fact, the 

State Engineer never addresses his actual authority to designate and administer an over-

appropriated basin as adopted by the Legislature in the current statutory scheme.  

Instead, he alleges that he has not violated any statute.  NSE Answering Brief at 34:22-

23.  This statement illustrates the problem—the State Engineer is not looking for 

legislative authority to act but a prohibition against acting.  In other portions of his brief, 

the State Engineer affirmatively states that “NRS Chapters 533 and 534 establish a 

comprehensive scheme for the regulation of water in this State.  They require “strict” 

compliance with their elaborate provisions.  Application of Filippini, 66 Nev. 176, 27, 

202 P.2d 535, 540 (1949).”  Yet, other than a broad policy statement, the State Engineer 

cannot point to any portion of the “elaborate” statutory scheme that discusses the 

authority to do what he has done in Order 1309. 

 In order for an executive agency to act, there must be an affirmative grant of 

authority, not a prohibition against every other possibility.  See Nev. Dep’t of Pub. 

Safety v. Coley, 368 P.3d 758, 761 (Nev. 2016) (“The legislative act is the charter of the 

administrative agency and administrative action beyond the authority conferred by the 

statute is ultra vires.”) (internal citation omitted).  Moreover, when interpreting statutes 

“the expression of one thing is the exclusion of another.”  Desert Irrigation, Ltd. v. 

State, 113 Nev. 1049, 1060, 944 P.2d 835 (1997). 

 Here, the Legislature provided methods in the statutory scheme for the State 

Engineer to curtail, forfeit, designate, and manage an over-appropriated basin—and 

those provisions do not look like Order 1309.  For example, statutes provide for the 
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State Engineer to designate “as a critical management area any basin in which 

withdrawals of groundwater consistently exceed the perennial yield of the basin.”  NRS 

534.110(7)(a).  The designation of a basin is appealable.  NRS 534.110(7).  Moreover, 

once an area has been designated by the State Engineer,3 only then does statute authorize 

the State Engineer to “make such rules, regulations and orders as are deemed essential” 

for the designated basin or portion of a basin.  NRS 534.120(1). 

 Under the critical management area statute, once a basin has been designated for 

at least 10 years, the State Engineer is then required to order withdrawals be restricted 

unless a groundwater management plan has been approved for that basin.  Id.  A 

groundwater management plan is developed by “a majority of the holders of permits or 

certificates to appropriate water in the basin” rather than by fiat decree of the State 

Engineer.  NRS 534.037(1).   

 The State Engineer does not argue that he followed the statutory scheme for 

designating basins or allowing stakeholders to develop a management plan as he should 

have done.  The Legislature has given the State Engineer the tools to protect water 

supply in over-appropriated basins.  And the expression of that authority is the exclusion 

of alternative methods not expressly adopted by the Legislature.  But rather than follow 

those statutes, he has re-framed and deviated from existing water law in Nevada without 

Legislative mandate.  

 Instead, the State Engineer posits that the definition of what constitutes a 

“hydrographic basin” is a fluid definition that can be changed at his discretion because 

it is not specifically defined by statute.  See NSE Answering Brief at 33-35.  The State 

Engineer ignores the statutes, rules, and regulations which have for decades governed 

water rights in Nevada and which have provided certainty to public entities managing 

and purveying water such as Lincoln, and private interests in developing water 

resources such as Vidler.  By ignoring the statutory tools for designating basins and 

curtailing water use within basins cited above, the State Engineer has turned decades of 

 
3 See also NRS 534.030.   
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water law upside down, leaving water-users in limbo and uncertainty as to the 

development of their permitted rights, procedures, and rules for joint management of 

basins, and priority of rights in formerly independent basins. 

 The State Engineer simply states that “[t]here is no language in any prior 

appropriation case that limits existing rights by Petitioners’ concept of a basin.”  NSE 

Answering Brief at 32:80-20.  In making this statement, the State Engineer ignores the 

comprehensive statutory scheme and all prior case law which base the adjudication of 

water rights on their location within a hydrographic basin.  See, e.g., supra II.A and 

infra II.C (discussing statutory scheme).   

C. The State Engineer Historically Manages and Administers 
Water Pursuant to Legislative Directive Basin-by-Basin. 

 
 
 The State Engineer has traditionally administered and managed groundwater in 

Nevada basin by basin.  The State Engineer’s orders going back to 1971 designating 

the Muddy River Springs, Lower Meadow Valley Wash, Coyote Springs Valley, Black 

Mountains, Hidden Valley (North), Garnet Valley and California Wash all indicate he 

is issuing an order designating and describing the ground water basin and finding that 

conditions warrant he designate the basin under NRS Chapter 534: “The State Engineer 

finds that conditions warrant the designation of the Muddy River Springs Area Ground 

Water Basin, Clark County, Nevada and by this Order designates the following 

described area of land as a ground water basin coming under the provisions of Chapter 

534 NRS (Conservation and Distribution of Under Ground Waters . . . .” 

 The State Engineer’s Orders designating the other basins named above contain 

the same language. See ROA at 670-698 (containing the State Engineer’s Orders 392, 

803, 905, 2028, 1023, 1024 1025 and 1026 designating Muddy River Springs (Basin 

No. 219), Lower Meadow Valley Wash (Basin No. 205), Coyote Springs Valley (Basin 

No. 13-210), Black Mountains (Basin No. 215), Hidden Valley (North) (Basin No. 217), 

Garnet Valley (Basin No. 216) and California Wash (Basin No 218)); see also ROA at 

71-72.  All the Orders (except Order 392 from July 1971) state the basin is also 
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delineated as a Hydrographic Area on a map titled “State of Nevada Water Resources 

and Inter-Basin Flows” prepared cooperatively by the Nevada Division of Water 

Resources and the Geological Survey, United States Department of the Interior and 

published in September 1971 or state the basin is depicted and defined on Nevada 

Division of Water Resources, State Engineer's office maps.  The September 1971 basin 

map is in the record.  ROA at 9295.  The Orders indicate the State Engineer held a 

hearing as required by NRS 534.030.  Thus, for the last 50 years the State Engineer has 

recognized and separately administered these basins as depicted and defined on the 

September 1971 map found at ROA 9295.  When the State Engineer has determined to 

designate a basin, he has issued an order such as contained in the record for each 

individual basin within the LWRFS with the exception of Kane Springs.  SNWA’s 

argument that “basin” means a regional area is without merit because the State 

Engineer’s Orders regarding these basins and the maps on file in the State Engineer’s 

office specifically depict, delineate, and define groundwater basins as depicted on the 

September 1971 map or the State Engineer’s orders. 

 As further evidence of the Legislative mandate to manage each basin as a distinct 

unit, in 2017, the Legislature enacted NRS 532.167 which requires the State Engineer 

to prepare a water budget and inventory for each basin in the State.  NRS 532.167 

provides:    

Duties: Water budget and inventory.  For each basin located 
in whole or in part in the State, the State Engineer shall prepare 
a water budget and calculate and maintain an inventory of water 
which includes, without limitation: 
1.  The total amount of groundwater appropriated in the basin in 
accordance with decreed, certified and permitted rights 
regardless of whether the water appropriations are temporary in 
nature; 
2.  An estimate of the amount of groundwater used by domestic 
wells in the basin; and 
3.  An estimate of the amount of all groundwater that is available 
for appropriation in the basin. 
 
 

If the Legislature had wanted the State Engineer to administer and manage basins 

jointly, it certainly would have included language in NRS 532.167 indicating the State 
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Engineer could prepare the water budget and inventory for combined basins.  Instead, 

the Legislature used the words “each basin” in providing the State Engineer’s duties for 

basin water budgets and inventories as recently as 2017.   

D. The State Engineer Impermissibly Ignored Prior Rulings, 
Legislative Direction, and His Own Previous Statutory 
Interpretations When Issuing Order 1309. 

 
 The State Engineer argues that he is entitled to deference regarding his own 

interpretation of his statutory authority.  But this affirmation begs the question, to which 

of the several, conflicting interpretations of statutory authority should the court give 

deference?  Or should this Court give ANY deference to the State Engineer when his 

prior orders, rulings, and administrative practice is contrary to the current interpretation 

including arguments that he is not obligated to follow prior orders and rulings?  See 

NSE Answering Brief at 22:26-27. 

 The Supreme Court has recognized that, with respect to rules and regulations, 

courts need not “defer to a new interpretation, whether or not introduced in litigation, 

that creates ‘unfair surprise’ to regulated parties. . . . That disruption of expectations 

may occur when an agency substitutes one view of a rule for another.”  Kisor v. Wilkie, 

588 U.S. __, 139 S.Ct. 2400, 2418 (2019) (internal citation omitted).  Moreover, the 

“general rule, then, is not to give deference to agency interpretations advanced for the 

first time in legal briefs.”  Id. at n.6.  The Supreme Court applies these deference 

principles to agency interpretations of statutes as well.  Bowen v. Georgetown Univ. 

Hosp., 488 U.S. 204, 212 (1988) (refusing to grant deference to agency’s litigating 

position on interpretation of statute unsupported by prior “regulations, rulings, or 

administrative practice.”). 

 In 2019, the State Engineer proposed an amendment to the statutory scheme 

which would have given him authority to enact regulations regarding, and ultimately 

combining separate hydrographic basins into a jointly-administered basin.4  See 

 
4 The State Engineer argues that this Court should not draw any inferences from the 
Legislature’s refusal to pass the AB 51.  Answering Brief at 34:27-28.  Although courts 
are reluctant to draw inferences from a legislature’s failure to act, the legislative history 
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Assembly Bill 51 (2019).  The basis for the introduction of this bill, as stated by the 

State Engineer, was because “[p]reviously, under Nevada water law, we have treated 

surface water and groundwater separately . . . .”  Minutes of the Meeting of the Ass. 

Comm. on Natural Resources, Ag., and Mining, Feb. 27, 2019, Tim Wilson at p. 6.  “We 

have been managing groundwater and surface water separately for over 100 years. . . .  

Assembly Bill 51 is designed to . . . get some direction from the Legislature as to how 

best to manage [conflict among existing right holders].”  Id., Bradley Crowell at p. 31.  

Notably, the State Engineer testified that “existing statute does not provide the 

framework necessary to effectively implement the Legislature’s policy direction.”  

Id. at p. 32 (emphasis added). 

 Critically, the State Engineer’s interpretation of his statutory authority did not 

include the authority to adopt rules or regulations governing conjunctive management 

of groundwater and surface water resources: 

As a continuation of the 2017 policy directive, Assembly Bill 51 
proposes two basic first steps:  First, it directs the Division of 
Water Resources to adopt regulations for the conjunctive 
management of groundwater and surface water resources.  
Regulations need to be specific to the affected region to account 
for different hydrologic settings and different manners of use.  
The process of developing regulations will include full public 
and stakeholder participation with full transparency.  It is 
critical that any new regulations for conjunctive 
management have the benefit of careful consideration and a 
clear, understandable outcome.  Second, A.B. 51 authorizes 
the Division of Water Resources to create the programs 
necessary to develop regulations and effectively implement 
conjunctive management of groundwater and surface water. 

 

Id. at 32 (emphasis added).  The State Engineer goes on to testify about what regulations 

would be necessary to provide for the conjunctive management.  Id.  In response, at 

 

of this Bill reflects the State Engineer’s prior interpretation of his statutory authority, 
and this Court can and should consider the legislative history at least for that purpose.  
That the State Engineer specifically asked for the statutory authority to do what he did 
in Order 1309 is extremely telling—he did not believe in 2019 that he had the authority 
to do what he did only months later. 
   Moreover, the Nevada Supreme Court has expressly determined legislative intent 
where the Legislature “demonstrated through its silence that Nevada’s water law 
statutes should remain as they have been . . . .”  Pyramid Lake Paiute Tribe v. Washoe 
Cnty., 112 Nev. 743, 749 918 P.2d 697, 700-01 (1996). 
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least one legislator expressed discomfort that “this is essentially giving all the authority 

to the State Engineer, someone who is not an elected official.  This does not have a lot 

of input from the elected body . . . .”  Id. at 39, comments of Assemblywoman Hansen.  

Assembly Bill 51 never became law.  Nevertheless, in Order 1309, the State Engineer 

proved the Legislative fears correct, when without the benefit of statutory authority, he 

in fact usurped the power that the Legislature refused to give.  See infra § VII. 

 In 2019, the State Engineer recognized several critical points:  First that he lacked 

the statutory authority to enact regulations governing conjunctive management.  

Second, that any rules or regulations must be subject to public and stakeholder 

participation “with full transparency.”  And third, that any regulations must provide for 

a “clear, understandable outcome.”  Those three points regarding his statutory authority 

and expressly raised by the State Engineer, conflict with the subsequent interpretation 

and actions of the State Engineer in this case. 

 The State Engineer’s conflicting interpretations of his own statutory authority 

undermine any argument that he is entitled to deference.  The water statutes were 

designed to give certainty to water rights.  Mineral Cnty., 473 P.3d at 429.  By ignoring 

the legislative grant of authority, the State Engineer has created uncertainty in an 

already complex statutory scheme. 

III. Even If He Had Authority to Create the LWRFS, the State Engineer 
Treated Kane Springs Differently than the Other Basins in the 
LWRFS and Failed to Follow Statutory Mandates in Creating the 
Super Basin and Including Kane Springs. 

 
 
 The State Engineer and other parties argue the State Engineer has the authority 

to include Kane Springs in the super basin based upon the authority granted to him by 

NRS 534.030, NRS 534.110 and/or NRS 534.120.5  They gloss over or ignore the 

 
5 Lincoln/Vidler do not believe the State Engineer complied with or performed the 
analysis required by those statutes to create the super basin in Order 1303, but that 
occurred prior to Kane Springs being included in the super basin and Lincoln/Vidler’s 
involvement in the LWRFS.  Likewise, some parties argue—and the State Engineer 
indicated in Order 1303—that groundwater rights in the original LWRFS basins, 
excluding Kane Springs, have been managed jointly since Rulings 6254-6261 were 
issued in 2014.  ROA at 77.  Kane Springs was not included in those determinations 
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statutory requirements for the State Engineer to manage and administer a basin.  The 

State Engineer failed to comply with or perform any of the analysis required by those 

statutes to include Kane Springs in the super basin—even assuming those statutes 

provide authority for the State Engineer to create a super basin which Lincoln/Vidler 

dispute.   

 The State Engineer previously determined that the Order 1169 pumping caused 

impacts and therefore he needed to manage basin pumping.  This action was in accord 

with the powers granted under NRS 534.030, NRS 534.110 and NRS 534.120 for 

management of a basin after the State Engineer first made a determination that pumping 

is decreasing ground water levels in the basin.  The State Engineer did not do any of 

this analysis for Kane Springs as he is required to do under NRS 534.030, NRS 534.110 

and NRS 534.120.  There is no evidence that groundwater levels in Kane Springs are 

being depleted.  There is no evidence of over appropriation of water in Kane Springs.  

The State Engineer ignored the process required by NRS 534.030, NRS 534.110 and 

NRS 534.120 and included Kane Springs in the super basin because of the impacts to 

the springs caused by pumping in the over-appropriated Coyote Springs Basin and the 

Muddy River Springs Area Basin and without any evidence that pumping in Kane 

Springs would impact the springs or the Muddy River.  This is why Lincoln/Vidler 

complain about the State Engineer’s actions and how they have been (mis)treated during 

this process.  The State Engineer performed no analysis allowed by statute for Kane 

Springs before determining to include it in the super basin even if he had the power to 

create a super basin, which Lincoln and Vidler dispute.  

A. The State Engineer Did Not Follow Statute to Designate Kane 
Springs as a Basin in Need of Administration. 

 
 
 NRS 534.030 provides two scenarios to initiate basin administration—one in 

which 40% of the water right holders petition the State Engineer to administer the basin 

 

and Lincoln and Vidler were not impacted by any such “joint management.”  Lincoln 
and Vidler focus their arguments on Kane Springs being included in the super basin by 
Order 1309. 
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and a second  in which the State Engineer initiates that process.  NRS 534.030(2) is the 

relevant section in this scenario and provides:  

In the absence of such a petition from the owners of wells in a 
groundwater basin which the State Engineer considers to be in 
need of administration, the State Engineer shall hold a public 
hearing: 
   (a) If adequate facilities to hold a hearing are available within 
the basin; or 
   (b) If such facilities are unavailable, hold the hearing within 
the county where the basin lies or within the county, where the 
major portion of the basin lies, 
�to take testimony from those owners to determine whether 
administration of that basin is justified.  If the basin is found, 
after due investigation, to be in need of administration the State 
Engineer may enter an order in the same manner as if a petition, 
as described in subsection 1, had been received. 

 

 There was no process initiated by the State Engineer pursuant to NRS 534.030 to 

designate Kane Springs as a basin in need of administration.  There was no public 

hearing in Lincoln County prior to Order 1309 to take testimony from the water right 

holders in Kane Springs to determine whether administration of that basin was justified 

as explicitly required by NRS 534.030.  To date, the State Engineer has not designated 

the Kane Springs basin pursuant to NRS 534.030.  Nor can he under the statutory 

scheme. 

 Additionally, numerous parties cite NRS 534.110 and in particular NRS 

534.110(6) as authority for the State Engineer to create the LWRFS.  NRS 534.110(6) 

provides: 

Except as otherwise provided in subsection 7, the State Engineer 
shall conduct investigations in any basin or portion thereof where 
it appears that the average annual replenishment to the 
groundwater supply may not be adequate for the needs of all 
permittees and all vested-right claimants, and if the findings of 
the State Engineer so indicate, except as otherwise provided in 
subsection 9, the State Engineer may order that withdrawals, 
including, without limitation, withdrawals from domestic wells, 
be restricted to conform to priority rights.  
 

(Emphasis added).  

 The State Engineer did not make any average annual replenishment finding with 

regard to the groundwater supply in Kane Springs or for any other basin he included in 
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the LWRFS, and he did not make this finding with regard to the LWRFS as a whole in 

Order 1309.  The State Engineer has already determined the average annual 

replenishment in Kane Springs is adequate to support the needs of all permittees and all 

vested-right claimants in the basin.  In Ruling 5712, the State Engineer determined the 

perennial yield for Kane Springs is 1,000 afa.  ROA at 712, see also ROA at 1063.  The 

perennial yield for Kane Springs was determined taking into account the annual average 

replenishment for the basin.6  ROA at 709-713.  As the State Engineer noted in Ruling 

5712, the perennial yield of a groundwater reservoir is “defined as the maximum 

amount of ground water that can be salvaged each year over the long term without 

depleting the ground-water reservoir.  The perennial yield cannot be more than the 

natural recharge to a ground water basin and in some cases is less.”  ROA at 712.  Thus, 

the evidence supports the State Engineer could not make the determination required by 

NRS 534.110(6) for Kane Springs to curtail water rights even if the State Engineer had 

authority to create a super basin, which authority Lincoln and Vidler dispute. 

 The State Engineer made no attempt to comply with NRS 534.110(6) if he 

purportedly relied upon that statute as authority for Order 1309.  The water supply 

numbers the State Engineer used to exclude Kane Springs from Order 1169 and Order 

1303 were the very same water supply numbers the State Engineer used when he 

included Kane Springs in the LWRFS.  ROA at 43, 76-77, 663.  Further, the State 

Engineer specifically determined in Order 1309 the annual water budget was not to be 

used to determine water available for development in the LWRFS.  ROA at 59.  NRS 

534.110(6) does not authorize the State Engineer to create super basins based upon 

purported hydrologic connection and then to order withdrawals to conform to priority 

rights.  He must have made a determination that the average annual replenishment to 

the groundwater supply of that basin may not be adequate for the needs of all permittees 

and all vested-right claimants which is not found in Order 1309. 

 
6 This also complied with the State Engineer’s obligation under statute to identify the 
inventory for “each basin.”  See discussion at supra § II.C. 
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 No other provisions in NRS 435.110 provide authority for the actions taken by 

the State Engineer.  NRS 534.110(1) provides “[t]he State Engineer shall administer 

this chapter and shall prescribe all necessary regulations within the terms of this 

chapter for its administration.”  (Emphasis added).  NRS 534.110(7) does not provide 

any support for Order 1309 as the State Engineer has not declared the LWRFS as a 

“critical management area.” 

B. NRS 534.120 Does Not Provide the State Engineer Authority to 
Manage Kane Springs as a Designated Basin. 

 
 
 Numerous parties cite NRS 534.120(1) as authority for the State Engineer to 

create the super basin.  NRS 534.120(1) provides:   

Within an area that has been designated by the State Engineer, 
as provided for in this chapter, where, in the judgment of the 
State Engineer, the groundwater basin is being depleted, the 
State Engineer in his or her administrative capacity may make 
such rules, regulations and orders as are deemed essential for the 
welfare of the area involved. 
 
 

(Emphasis added). 

 As set forth above, the State Engineer has never designated Kane Springs 

pursuant to NRS 534.030.  Nor has the State Engineer ever issued an order, similar to 

the orders issued by the State Engineer for the other basins in the LWRFS, designating 

the basin in need of administration.7  Further, the State Engineer made no determination 

the Kane Springs groundwater basin is being depleted nor did he make a finding in 

Order 1309 that the “LWRFS groundwater basin,” if he had authority to create such a 

super basin, is being depleted.  To the contrary, the State Engineer found stabilization 

of spring discharge, steady state conditions in the Warm Springs area spring flow and 

slight declining water levels in Garnet Valley which were not evident in wells close to 

the Warm Springs area.  ROA at 60, 62-63.  There was no finding of decreasing water 

levels in Kane Springs or the LWRFS to trigger the State Engineer’s administrative 

 
7 See supra § II.C (identifying orders designating other basins in the LWRFS). 
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capacity to make rules, regulations, and orders for the welfare of the area involved as 

provided in NRS 534.120(1). 

 Instead of performing the investigation and analysis required by NRS 534.030, 

NRS 534.110 and/or NRS 534.120 to administer and manage water rights and curtail 

pumping of water rights in a singular basin, which powers the State Engineer clearly 

possesses, the State Engineer determined to lump basins together centered on potential 

hydrologic connectivity—not any of the prerequisites or requirements of NRS 534.030, 

NRS 534.110 or NRS 534.120 which trigger the State Engineer’s authority.  To include 

Kane Springs, the State Engineer developed six factors as the standard for determining 

potential hydrologic connectivity after the hearing.  He included Kane Springs in the 

super basin even though the groundwater is not being depleted in Kane Springs and 

while acknowledging in Order 1309 that water levels in the LWRFS are stabilizing, not 

decreasing or being depleted. 

IV. The State Engineer Unlawfully Reprioritized Water Right 
Appropriations When He Issued Order 1309.8 

 
 

A. Priority Is Historically Based on Individual Basins. 

 The State Engineer argues that he did not reprioritize water rights in the LWRFS 

because the “Legislature left it to the State Engineer to identify basins as a management 

and planning tool.”  NSE at 34:11-12.  He further states—without legal citation—that 

it does not matter “in which hydrographic area the junior right holder stakes its claim 

versus the senior right holder.”  Id. at 35:13-15.  Again, this argument ignores the 

statutes, decades of appropriations, and the State Engineer’s own practice. 

 In granting a water right, the law states that the State Engineer “shall determine 

whether there is unappropriated water in the area affected and may issue permits only 

if the determination is affirmative.”  NRS 534.110(3).  The State Engineer grants 

 
8 The arguments in this section apply equally to the following sections answering briefs:  
LDS Church Answering Brief at § VII.A.1-2; MVWD Answering Brief at § VI.C; NSE 
Answering Brief at § II.B; NV Energy Answering Brief at § IV.b; and SNWA 
Answering Brief at § I.C. 
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appropriations based on the available water in a basin.  See, e.g., Ruling 5712; ROA 

699-721, 713 (application filed to appropriate water in specific hydrographic basin 

granted “for appropriation from Kane Springs Valley”).  And those water rights are 

administered based on priority within the independent basin.  SNWA said it best when 

it characterized the individual basins comprising the LWRFS as “formerly independent 

sub-basins.”  SNWA Answering Brief at 20:18-19.  Even SNWA recognizes that the 

basins were independent—and now they are not.  This represents the significant and 

critical deviation from the priority of water rights in individual basins.   

 Further, designation of areas and development of critical management plans is 

done on a basin-by-basin basis as mandated by the Legislature.  See supra, § II.C.  And 

only water users in a particular basin may petition the State Engineer for administration 

of that basin.  NRS 534.030.  Special assessments are based on a particular basin.  NRS 

534.040(6).  Money is allocated by the State Controller based on an individual basin.  

NRS 534.040(7).  Curtailment and forfeiture of rights is based on the water rights in 

that basin.  NRS 534.110; 534.090.  And most critically, the forfeiture of rights is 

specifically based, in part, on the “date of priority of the water right as it relates to the 

potential curtailment of water use in the basin;” and the “availability of water in the 

basin . . . .”  NRS 534.090(3)(g), (h). 

 The State Engineer admits in his Answering Brief that water planning and 

management is based on the definition of a basin or “discrete hydrologic unit.”  NSE 

Answering Brief at 33-34.  Changing the definition of a basin in which a water right is 

located, as the State Engineer has done here, necessarily alters the fundamental nature 

of the right previously granted.  One constraint on the State Engineer’s view of a basin 

is how water rights in each hydrographic unit have historically been administered. 

 Thus, to state that the basin in which a water right is granted has no bearing on 

priority ignores both statutes and practice.  And based upon the State Engineer’s actions 

here, what is to stop him from enlarging the LWRFS super-basin to include the Upper 

White River Flow System which extends to Elko and beyond, hundreds of miles away?  
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By combining previously individual basins, which had their own priorities, into one 

large basin the State Engineer has changed the priority of water rights—plain and 

simple—even if the State Engineer contends there is not a sentence in Order 1309 that 

adjusts the priority of water rights.  See NSE Answering Brief at 35:10-12. 

B. The Effect of Order 1309 Reprioritized Rights within All 
Affected Basins. 

 
 
 Numerous parties argue since Order 1309 does not specifically state water rights 

in the LWRFS will be managed by priority in the future, there has been no 

reprioritization of rights.9  This argument contradicts the very arguments these parties 

make that senior rights are entitled to protection under the prior appropriation doctrine 

and ignores the significance of Order 1309’s 8,000 afa pumping cap.  The State 

Engineer combined seven previously independent basins into one basin for 

administration and management.  ROA at 66.  The seven basins have a total of 

40,731.83 acre feet of water rights issued including the 1,000 afa issued in Kane 

Springs.  See ROA at 8215-8218, State Engineer’s exhibit of LWRFS water rights by 

priority with cumulative duty of 39,731.83 and adding 1,000 acre feet for Kane Springs.  

The State Engineer has limited pumping in the LWRFS to 8,000 afa.  ROA at 66.  

Simple math indicates there are 32,731.83 acre feet of existing water rights in the 

LWRFS that will not be able to be pumped under Order 1309.  If the State Engineer 

does not intend to manage water rights in the LWRFS by priority in the future, why will 

he not sign CSI’s subdivision map supported by Coyote Spring and Kane Springs water 

rights approved for that development? 

 No party disputes Lincoln/Vidler had the most senior rights in Kane Springs 

Valley with a priority date of February 14, 2005.  ROA at 716 (Ruling 5712 stating at 

the time of the Ruling there were no other permitted or certificated groundwater rights 

in Kane Springs Valley).  Lincoln/Vidler would be able to pump their rights as the most 

 
9 State Engineer Answering Brief at 44; SNWA Answering Brief at 20-24; MVWD 
Answering Brief at 9-10; Church Answering Brief at 24-28; NV Energy Answering 
Brief at 7-8; MVIC Answering Brief at 23-24; CBD Answering Brief at 25-29. 
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senior in the basin.  Based upon the State Engineer’s LWRFS water rights by priority 

exhibit, if water rights are regulated by seniority in the LWRFS, the last rights allowed 

to be pumped under the 8,000 afa cap have a priority date of March 31, 1983.  ROA at 

8216.  Lincoln/Vidler’s rights with a priority date of February 14, 2005 are way below 

(junior to) the 8,000 afa cap and would only be allowed to be pumped after a cumulative 

duty of 38,804.73 of existing rights with a priority date of August 25, 2000 ahead of its 

rights would be allowed to be pumped in the LWRFS.  ROA at 8217. 

 The argument that there has been no reprioritization of rights because Order 1309 

did not specifically say water rights in the LWRFS will be managed by priority in the 

future is disingenuous.  All these parties strenuously argue the Court must recognize the 

prior appropriation doctrine and that junior rights, such as Lincoln/Vidler’s rights in the 

LWRFS, were issued “subject to existing rights.”  If the State Engineer did not regulate 

by priority in the LWRFS, these parties would contend the State Engineer was violating 

the prior appropriation doctrine and the requirement that junior water rights are issued 

“subject to existing rights.”  The State Engineer reprioritized the seniority of 

Lincoln/Vidler’s water rights by creating the super basin, not allowing Kane Springs to 

be administered and managed as it has historically been managed as a separate basin 

per existing law and putting Kane Springs into the LWRFS to be administered and 

managed as one super basin.  The Nevada Supreme Court has specifically indicated that 

“the public trust doctrine cannot be used as a tool to uproot an entire water system, 

particularly where finality is firmly rooted in our statutes. We cannot read into the 

statutes any authority to permit reallocation when the Legislature has already declared 

that adjudicated water rights are final, nor can we substitute our own policy judgments 

for the Legislature’s.” Min. Cty. v. Lyon Cty., 136 Nev. 503, 519, 473 P.3d 418, 430 

(2020).  That is exactly what the State Engineer did here.  He decided that in order to 

protect the Moapa dace, he needed to manage and administer seven historically 

managed individual basins, as one basin.  He had no statutory authority to do so nor has 

the Nevada Supreme Court allowed such reprioritization under existing law.  Id. at 518, 
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473 P.3d at 429 (the statutory water scheme in Nevada expressly prohibits reallocating 

adjudicated water rights that have not been abandoned, forfeited, or otherwise lost 

pursuant to an express statutory provision.)  As the Supreme Court noted: 

Municipal, social, and economic institutions rely on the finality 
of water rights for long-term planning and capital investments. 
Likewise, agricultural and mining industries rely on the finality 
of water for capital and output, which derivatively impacts other 
businesses and influences the prosperity of the state. To permit 
reallocation would create uncertainties for future development in 
Nevada and undermine the public interest in finality and thus also 
the management of these resources consistent with the public 
trust doctrine. 
 

Id.  Thus, any arguments the State Engineer did not reprioritize Lincoln/Vidler’s water 

rights by including Kane Springs in the LWRFS ignores the basin-by-basin approach to 

management and administration of water enacted by the Nevada Legislature and 

historically used and recognized by the State Engineer, the law of prior appropriation 

and effect of Order 1309. 

 Nothing in statute speaks to a multi-tiered process that leaves thousands of acre 

feet of water rights in limbo until the State Engineer decides to continue with Phase 2 

(which has not been scheduled and which has no criteria for ascertaining relative water 

rights).  See infra § VI.B.  On this basis alone, Order 1309 should be vacated in its 

entirety. 

V. The State Engineer Did Not Base His Decision to Include Kane Springs 
in the LWRFS on Substantial Evidence.10 

 
 
 The State Engineer’s own statements regarding inclusion of Kane Springs in the 

LWRFS are contradictory and ignore the substantial evidence presented in this case.  

Although this Court need not “reweigh the evidence,” the case law dictates that the 

Court must consider whether the State Engineer’s decision is not just based on evidence, 

but that the evidence supporting the State Engineer’s findings amount to “substantial 

evidence.”  Revert v. Ray, 95 Nev. 782,  603 P.2d 262, 265 (1979).  Critically, the State 

 
10 The arguments in this Section apply equally to the following sections answering 
briefs:  CBD Answering Brief at § III; LDS Church Answering Brief at § VII.A.1-2; 
MVWD Answering Brief at § VI.C; NSE Answering Brief at § I.B.2. 
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Engineer must both “resolve all crucial issues presented” and “must prepare findings in 

sufficient detail to permit judicial review . . . .”  Id. (internal citation omitted).   

A. The State Engineer’s “Factual Conclusions” Contradict Each 
Other and Fail His Own Criteria. 

 
 
 The State Engineer stated the rationale for creating the geographic boundary of 

the LWRFS as:  (1) the presence of a carbonate-rock aquifer underlying the areas; (2) 

the flat potentiometric surface in the area; (3) the diagnostic groundwater pattern from 

monitoring wells; and (4) the area-wide diagnostic water level response to pumping.  

ROA at 47.  These criteria indicated a “close hydrologic connection” warranting joint 

management.  ROA at 48.  However, a boundary to the “joint management area” would 

be indicated by a steep hydraulic gradient or where a geologic structure existed.  ROA 

at 49. 

 The State Engineer found that the water elevations in Kane Springs were “60 feet 

higher than those observed in the majority of carbonate-rock aquifer wells within the 

LWRFS to the south” comprising all of the other basins.  ROA at 53.11  Additionally, 

the State Engineer ignores the evidence of a geologic structure between Kane Springs 

and the LWRFS.  ROA at 53.  This is extremely surprising because Order 1309 

recognizes significant differences between Kane Springs and the remaining LWRFS.  

Specifically, the responses in monitoring wells and response to pumping in Kane 

Springs “is different compared to that exhibited in wells located in the LWRFS, being 

muted, lagged, obscured by climate response, or compromised by low-resolution data.”  

ROA at 53.  The State Engineer ignores the evidence presented that would explain this 

difference—a geologic structure separating Kane Springs from the LWRFS.  See, e.g., 

ROA 36460.12  Even the National Parks Service expert (Waddell)—upon whom the 

 
11 MVWD’s expert indicated this gradient was “flat.”  MVWD Answering Brief at 12.  
However, this is based on extrapolating the 60 foot elevation difference over 20 miles 
rather than proximate to the well readings.  ROA 39269 (calculating the gradient 
between KMW-1 and EH-5).  This is likely why the State Engineer disregarded his 
testimony.  
12 Had the Petitioners known of the State Engineer’s criteria before the hearing, they 
could have provided evidence of the geologic structure to the State Engineer.   

JA_20463



 

22 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
L

L
IS

O
N

 M
ac

K
E

N
Z

IE
, 

L
T

D
. 

4
0

2
 N

o
rt

h
 D

iv
is

io
n

 S
tr

ee
t,

 P
.O

. 
B

o
x

 6
4

6
, 

C
ar

so
n

 C
it

y
, 

N
V

 8
9
7

0
2

 

T
el

ep
h

o
n

e:
 (

7
7

5
) 

6
8

7
-0

2
0

2
  

 F
ax

: 
(7

7
5

) 
8

8
2

-7
9

1
8
 

E
-M

ai
l 

A
d

d
re

ss
: 

la
w

@
al

li
so

n
m

ac
k

en
zi

e.
co

m
 

State Engineer relies heavily—agrees that the geologic structure explains the muted 

connection.  See ROA 53224.  Even the State Engineer initially recognized the existence 

of the geologic boundary when he issued Ruling 5712 granting Petitioners’ water 

applications.  ROA 699-721.  But the State Engineer ignores prior rulings and cherry 

picks the information he wants to meet the criteria released only after the evidentiary 

hearing.  Finally, the State Engineer recognizes that “there is insufficient information 

available to determine whether the non-carbonate bedrock” indicates a boundary in 

northern Kane Springs.  ROA at 53.  

 Despite these inconsistencies and the admitted and significant differences 

between Kane Springs and the remainder of the LWRFS, the State Engineer simply 

lumped the entirety of Kane Springs into the LWRFS.  This was improper because the 

decision was not based on “substantial evidence.” 

B. The State Engineer Relied on Faulty Information to Determine 
the Correlation between Kane Springs and the LWRFS. 

 
 
 Next, the State Engineer relies on faulty evidence to determine the diagnostic 

relationship across the area in response to pumping.  First, he misstates Petitioner’s 

Opening Brief, stating that they “concede[] that no other expert thought the potential 

temporary transducer error undermined the data.”  NSE Answering Brief at 22:23-24.  

To the contrary, the Opening Brief points out that no other expert “accounted for this 

transducer error failure of a foot or so.”  Opening Brief at 30:16-19.  The “concession” 

the State Engineer manufactured is false. 

 The hydrographs upon which all experts relied “had a high failure rate due to 

high water temperature in the well, so fluctuations of a foot or less should not be used 

to infer absolute response.”  ROA 10141.  In contrast, the well in Kane Springs 

decreased by approximately half a foot.  Further, although measurements were taken 

from 30 wells within the LWRFS during the pump test, the only well relied upon to 

include Kane Springs was CSVM-4 —the well with faulty readings.  Moreover, the 

opinion relied on in Order 1309 was based on a visual comparison of the hydrographs 
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“because at the time I could not locate the data to actually do the analysis.”  ROA 53668.  

But a visual comparison is unreliable and not based on the “best available science.” 

 Further, it is uncontested that the response in Kane Springs to the pumping test 

was different from any other area.  Specifically, experts testified that “you don’t see any 

response when [pumping] turned off during the 1169 aquifer test . . . .  And the water 

levels continue to decline after pumping ends.”  ROA 53509.  This coupled with a lack 

of increase of water level rise in Kane Springs “indicates that drought has a strong 

influence on the groundwater elevations . . . .”  ROA 36481. 

 Critically, none of the experts for any other stakeholder performed the critical 

drawdown analysis for Kane Springs.  See discussion at infra § V.C.2. The State 

Engineer again ignored this evidence despite its significance. 

C. Substantial Evidence Exists that Groundwater Pumping from 
SNWA, MVWD, the Church, and NV Energy Impacted the 
Springs—Not Petitioners or Kane Springs. 

 
 The substantial evidence indicates that pumping in other basins proximate to the 

springs caused the impacts identified in Order 1309.  And certainly, the State Engineer 

cannot conclude that pumping by Petitioners in Kane Springs caused any negative 

impacts—no pumping was conducted. 

1. Pumping proximate to the Springs caused the impacts 
alleged in Order 1309. 

 
 
 The parties to this proceeding who argue the most about groundwater pumping 

impacting the springs and senior Muddy River rights are the parties who pumped the 

most water during the Order 1169 pump test impacting the springs.  It was SNWA, 

MVWD, the Church and NV Energy in the Coyote Spring Valley and Muddy River 

Springs Area basins who pumped the most groundwater during the Order 1169 pump 

test, and it was their pumping which caused the impacts to the springs.  ROA at 8058-

8104.  Other than LVVWD, the pumping by others in basins such as Garnet Valley or 

California Wash did not amount to much of the total amount pumped during the Order 

1169 pump test and did not compare in volume to the total pumped from Coyote Spring 
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Valley and Muddy River Springs Area basins.  ROA at 8058-8104.  Thus, if there is 

any pumping that needs to be stopped based upon quantified impacts to the springs and 

Muddy River senior rights, it is the pumping from wells in the Coyote Spring Valley 

and Muddy River Springs Area basins in close proximity to the springs and which 

caused the sharp decline in discharge at the springs.  SNWA, the Church, NV Energy, 

MVIC and MVWD did not appeal the above findings of the State Engineer in Order 

1309. 

 The State Engineer took some action in response to the Order 1169 pump test 

results and denied pending applications in Coyote Spring Valley and the Muddy River 

Springs Area.  See ROA at 726-948 (Rulings 6254-6261 not copied in Master 

Appendix).  The water rights granted to SNWA, MVWD, the Church and NV Energy 

contain the same permit terms they argue Lincoln/Vidler are subject to, i.e., their 

permits were issued subject to existing rights.  NRS 533.030(1), 534.020(1).  Based 

upon his pump test, the State Engineer could have and should have taken action to shut 

down groundwater pumping by SNWA, MVWD, the Church and NV Energy in close 

proximity to the springs and the Muddy River—the very parties who acknowledge 

Order 1169 test pumping caused impacts to the springs and the Muddy River. 

 The State Engineer could have taken that action under his basin-by-basin 

management powers provided in NRS 534.110(6) and NRS 534.120 and to protect the 

Muddy River Decree right holders pursuant to NRS 533.085 and NRS 533.0245.  

Instead of recognizing the pumping evidence which they all acknowledge caused the 

impacts, the State Engineer and SNWA, MVWD, the Church and NV Energy seek to 

include basins further away, including Kane Springs, with no evidence that pumping 

from these distal basins causes any impacts to the springs or the Muddy River, and 

which distal pumping the State Engineer now acknowledges has correlated with 

stabilization of the springs.  There was no pumping from Kane Springs Valley during 

the Order 1169 pump test, therefore there were no impacts from Kane Springs Valley 

on the headwaters of the springs or on the Muddy River.  The majority of the pumping 

JA_20466



 

25 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
L

L
IS

O
N

 M
ac

K
E

N
Z

IE
, 

L
T

D
. 

4
0

2
 N

o
rt

h
 D

iv
is

io
n

 S
tr

ee
t,

 P
.O

. 
B

o
x

 6
4

6
, 

C
ar

so
n

 C
it

y
, 

N
V

 8
9
7

0
2

 

T
el

ep
h

o
n

e:
 (

7
7

5
) 

6
8

7
-0

2
0

2
  

 F
ax

: 
(7

7
5

) 
8

8
2

-7
9

1
8
 

E
-M

ai
l 

A
d

d
re

ss
: 

la
w

@
al

li
so

n
m

ac
k

en
zi

e.
co

m
 

from Garnet Valley during the Order 1169 pump test was by LVVWD.  There is no 

evidence pumping of the smaller quantities of water by the other parties pumping water 

from that basin impacted the springs or the Muddy River.   

2. No evidence from other parties’ experts indicates that 
pumping in Kane Springs will impact the Springs or the 
Muddy River. 

 
 There is no evidence of record that any pumping from Kane Springs will impact 

the springs or the Muddy River.  Lincoln/Vidler asked each expert at the hearing, 

including those that advocated for the inclusion of Kane Springs in the LWRFS, if the 

expert had performed any analysis that pumping from Kane Springs would impact the 

springs or the Muddy River.  No expert had performed any such analysis:  

 a. Center for Biological Diversity did not analyze impact of pumping in Kane 

Springs on the Muddy River Springs Area.  ROA at 53627. 

 b. City of North Las Vegas did not advocate Kane Springs be included in the 

LWRFS.  ROA at 53581. 

 c. Moapa Band of Paiute Indians did not calculate the propagation of 

drawdown from assumed pumping in Kane Springs Valley.  ROA at 53277. 

 d. National Park Service did not investigate if the Kane pumping would 

impact the Muddy River Springs Area.  ROA at 53223. 

 e. Nevada Cogeneration Associates No. 1 and 2 had three experts and did not 

calculate drawdowns of the Muddy River Springs Area from Kane Springs pumping 

nor did they calculate drawdown to the wells owned or controlled by Nevada 

Cogeneration Associates from pumping the Kane Springs Valley wells. ROA at 53674.   

 f. NV Energy did not calculate drawdown to the Muddy River Springs Area 

from pumping Kane Springs Valley wells.  ROA at 53732. 

 g. US Fish and Wildlife Service’s two experts, Dr. Halford or Ms. Braumiller, 

did not do any analysis of Kane Springs pumping impacts on the Muddy River.  ROA 

at 53087.   
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 h. SNWA was asked by MVWD if SNWA conducted or contracted for any 

geohydrological studies specific to boundary flows between Kane Springs Valley and 

Coyote Springs Valley and SNWA answered “no”.  MVWD clarified the no answer by 

asking “SNWA didn’t conduct or contract to have on its behalf any geohydrological 

studies in Northern Coyote Springs Valley?” SNWA replied “no.”  ROA at 53359. 

Lincoln/Vidler’s water rights located in Kane Springs are now being included in the 

LWRFS with no evidence pumping of their water rights will impact the springs or the 

Muddy River.  The State Engineer acknowledged as much in Order 1309 by his finding 

that it is not known if pumping in Kane Springs will impact water resources in the 

LWRFS.  ROA at 55 (Additional hydrologic study is necessary in Kane Springs to 

determine the degree to which water use in Kane Springs would impact the LWRFS.).  

This is contrary to the standard used by the State Engineer to determine impacts to the 

springs and/or the Muddy River for other water right holders in the LWRFS.  It is also 

contrary to law which requires pumping restrictions if pumping causes a conflict with 

existing rights—not restrictions based upon potential, hypothetical, and speculative 

impacts as admitted by the State Engineer.  ROA at 55.   

D. The State Engineer Found No Evidence that Senior Rights 
Failed to Receive Their Water Allotment and no “Take” Ever 
Occurred as a Result of Groundwater Pumping. 

 
 Finally, the State Engineer has taken severe and unprecedented action in issuing 

Order 1309 without citing any adverse consequences precipitating the Order.  The stated 

purpose of Order 1309 was to protect senior rights and to protect the Moapa dace, but 

none of the preliminary orders or rulings cite to even one instance where senior rights 

did not receive their allotment or where a take of the Moapa dace occurred.   

 And even if he had made such findings, he then failed to follow the law to curtail 

pumping in the designated basins.  The State Engineer previously designated all the 

basins in the LWRFS pursuant to NRS 534.030—with the exception of Kane Springs.  

Nothing in Order 1309 or any other ruling restricts groundwater withdrawals be 

restricted “to conform to priority of rights” as required by NRS 534.110(6).  Instead of 
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curtailing pumping based on the priority of rights in individual basins (as required by 

the statutory scheme), the State Engineer re-defined the term “basin,” created the 

LWRFS, and injured permitted water rights holders in undesignated and unpumped 

basins such as Kane Springs.   

 For the foregoing reasons, the decision to include Kane Springs was not based 

either on the “best available science” or “substantial evidence” and that portion of Order 

1309 should be vacated.  

VI. The State Engineer Violated Petitioner’s Due Process Rights. 

 The State Engineer gives little concern for (and misstates) the due process 

violations raised by Lincoln and Vidler in their Opening Brief.  Compare, e.g., 

Petitioners’ Opening Brief at 21-25, 40, with NSE Answering Brief at 42.  The State 

Engineer incorrectly states that Petitioners’ argument is that the hearing was “too short” 

and that experts were allowed to express new opinions “based upon testimony heard at 

the hearing.”  NSE Answering Brief at 42:13-16.  Not only does this ignore Lincoln’s 

and Vidler’s arguments, but it also demonstrates the failings in the process about which 

Petitioners complain. 

 It is axiomatic that a “fair trial in a fair tribunal is a basic requirement of due 

process. . . . This applies to administrative agencies which adjudicate as well as to 

courts.”  Withrow v. Larkin, 421 U.S. 35, 46-47 (internal citation omitted). 

 Petitioners’ due process concerns are, in fact, that the State Engineer:  (1) failed 

to follow his own rules for the hearing, changed the rules during the hearing, and created 

a new legal standard for developing the LWRFS boundary from the evidence presented 

to which he then applied the evidence; (2) did not give Lincoln and Vidler a full and 

fair opportunity to be heard; and (3) failed to notify parties that the Order 1303 

proceedings may result in a deprivation or fundamental alteration of property rights.   

/// 

/// 

/// 
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A. The State Engineer Violated Due-Process in Order 1309 
Proceedings by Creating Legal Standards Based on Evidence 
and Engaging in Ex Post, Non-Public Rulemaking. 

 
 The State Engineer first asserts that his actions passed constitutional muster 

because “[n]one of the Petitioners asserts that the State Engineer violated any 

procedural statute.”  NSE Answering Brief at 38:19.  In the next sentence, he argues 

that Petitioners “must prove a constitutional violation while overcoming the respect due 

to the Legislature’s choice of procedure in the unique context of water-rights 

proceedings.”  Id. at 38:20-22 (emphasis added).  But as pointed out above, the 

Legislature approved a completely different procedure for administering over-

appropriated basins.  Lincoln and Vidler’s complaint in these proceedings is that no 

statute granted the State Engineer authority to do what he did in Order 1309.  And there 

certainly is no statutory “procedure” for what has occurred in Order 1309.  The State 

certainly does not identify any.13   

 During the process that led to the issuance of Order 1309, none of the 

stakeholders had access to the criteria the State Engineer ultimately used to determine 

whether a close-hydrologic connection existed to create the LWRFS—the State 

Engineer identified the legal criteria for redrawing hydrographic basins based on the 

evidence presented and for the first time when he issued Order 1309.  Moreover, the 

process left all parties in a state of limbo as to their relative priorities in the new super-

basin because of the incomplete “multi-tiered” process not contemplated by legislative 

authority.  It is the very lack of procedure about which Lincoln and Vidler complain. 

1. The State Engineer impermissibly created rules based on 
a survey of the evidence rather than statute. 

 
 
 In a terrifying display of partiality, the State Engineer crafted six legal criteria in 

Order 1309 based on the evidence presented in order to determine the extent of the 

LWRFS.  ROA 48-49.  In his Answering Brief, the State Engineer admits he “surveyed 

 
13 This is additional evidence, if any were needed, that the State Engineer exceeded his 
statutory authority. 
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the extensive evidence presented to him to determine the best criteria for making the 

scientific finding that an area has a uniquely close connection to the rest of the 

LWRFS.”  NSE Answering Brief at 41:24-26.  He compares this to a court surveying 

caselaw to determine what is the best test to apply to a set of facts.  Id. at 41:23-24.  The 

State Engineer’s argument reflects a fundamental misunderstanding regarding the 

adjudication process and suggests that he created criteria for redrawing basin 

boundaries in an outcome-based strategy rather than by applying facts to a pre-

determined legal standard. 

 “The Due Process Clause forbids an agency to use evidence in a way that 

forecloses an opportunity to offer a contrary presentation.”  Eureka Cnty. v. State, 359 

P.3d 1114, 1120 (Nev. 2015).  When a legal standard is based on the evidence presented, 

rather than disclosed prior to presentation of evidence, the participants are prevented 

from offering a meaningful, contrary presentation.  Moreover, the standard developed 

based on a survey of evidence is prone to bias and improper influence.  To state that a 

legal standard is based on the evidence presented, and then to apply the evidence to the 

legal standard created is circular at best.  Any evidence can amount to “substantial 

evidence” if the law for applying the evidence is created from the evidence itself.  

Unsurprisingly, case law does not reflect any legal standard developed from a “survey 

of the evidence.” 

2. The State Engineer’s incomplete rulemaking including 
the “multi-tiered process” for super-basin administration 
violates fundamental principles of due process and 
democratic principles of governance. 

 
 
 The State Engineer admits that Order 1309 did not “establish a management 

policy governing the LWRFS” and argues that the yet-to-be-determined “manner of 

managing the uniquely connected sub-basins within the LWRFS” will be based upon 

input of all parties with an interest.  NSE Answering Brief at 17-18.  SNWA also argues 

that priority will be determined according to a yet-to-be-released standard developed 

during Phase 2.  SNWA Answering Brief at 21:9.  In other words, although the State 
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Engineer created the LWRFS as a super-basin, no stakeholder has any idea what 

management of that basin will look like because the State has made no subsequent 

efforts to create any policies, rules, or regulations governing its management—nor has 

it released a timeframe for doing so.  The “interested parties” are left with unanswered 

questions that the State Engineer failed to address including, according to the parties 

who argue no priorities have been set yet in the super basin, who has priority in the 

LWRFS?  Do priorities change if places of diversion are changed to different sub-basins 

within the LWRFS?  What are the criteria for changing places of diversion to different 

sub-basins? 

 The State Engineer’s answer to all of this is that he is not bound to follow the 

Administrative Procedures Act.  NSE Answering Brief at 38.  While true that the 

exemption from NRS 233B applies in most instances,14 the State Engineer is not exempt 

from the due process violations of incomplete or deferred decision-making. 

 The Nevada Supreme Court has stated that “the status of water rights should be 

readily determinable from the public record.”  Town of Eureka v. State Engineer, 108 

Nev. 163, 169, 826 P.2d 948 (1992).  That Court further invalidated a decision of the 

State Engineer regarding permit changes where he left for future determination a 

management and mitigation plan.  Eureka Cnty., 359 P.3d at 1120.  The State Engineer 

ignores this case entirely, and SNWA argues that it does not apply here.  SNWA 

Answering Brief at 24-25.  Both parties ignore the fact that Order 1309 is a stand-apart 

order not governed by any statutory guidelines or elucidated management principles.  

There is no framework from which Petitioners can work, no timeframe for issuance of 

further guidance, and no rules governing priority.  Order 1309, in violation of principles 

of due process recognized by the Nevada Supreme Court, impermissibly defers 

decision-making on critical issues and should be declared void for that reason. 

/// 

/// 

 
14 Some rulemaking is expressly included within the APA.  NRS 533.365(7). 
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B. The State Engineer Violated Principles of Due Process by 
Refusing to Grant Parties a Full and Fair Opportunity to be 
Heard During the Hearing Process. 

 
 The State Engineer gives short-shrift to Petitioners’ complaint that the hearing 

process employed by the hearing officer did not give them a full and fair opportunity to 

be heard, simply stating that Petitioners’ claim the hearing was “too short.”  NSE 

Answering Brief at 42.  But the complaint has nothing to do with the brevity of the 

hearing process, but the refusal by the hearing officer to give parties a full and fair 

opportunity to be heard.15  Due process requires a “full opportunity to be heard, . . . and 

the State Engineer must clearly resolve all the crucial issues presented . . . .”  Revert v. 

Ray, 95 Nev. 782, 787, 603 P.2d 262 (1979). 

 Not only were Petitioners unaware of the standard the State Engineer would 

employ, but the rules of the hearing also changed throughout the process.  Despite being 

told that experts would be held and limited to the opinions in written reports, their 

opinions changed through the hearing, and the hearing officer refused to hold experts 

to the scope of their reports.  See Petitioners’ Opening Brief at 40.  Moreover, the 

participants were given a limited opportunity to present evidence.  Id.  Finally, the State 

Engineer refused to resolve a motion to strike evidence that violated the hearing 

officer’s stated rules.  Id.  All these actions violated principles of due process as stated 

in Revert v. Ray. 

C. Lincoln and Vidler Had No Notice that the State Engineer Was 
Going to Refuse to Follow Ruling 5712—the Only Water 
Appropriated in Kane Springs. 

 
 The State Engineer avers in his Answering Brief that he does not have to follow 

Ruling 5712.  NSE Answering Brief at 22.  This is the only position the State Engineer 

could take since he contradicted nearly every factual finding and conclusion in Ruling 

5712 which granted the only appropriation in Kane Springs Valley.   

 
15 Notably, the Petitioners could not have had a full and fair opportunity to be heard 
because, as pointed out in the previous section, Petitioners were unaware of upon what 
criteria the State Engineer would base his decision.  The State Engineer only developed 
the legal standard for super-basin boundaries based on the evidence presented.   
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 “An elementary and fundamental requirement of due process in any proceeding 

which is to be accorded finality is notice reasonable calculated, under all the 

circumstances, to apprise interested parties of the pendency of the action and afford 

them an opportunity to present their objections.”  Mullane v. Central Hanover Tr. Co., 

339 U.S. 306, 314 (1950). 

 Nothing in Order 1303 put Lincoln and Vidler on notice that its appropriated 

water rights under Ruling 5712 in Kane Springs Valley were in jeopardy of losing their 

priority.  Nothing in Order 1303 put Lincoln and Vidler on notice that the State Engineer 

would take the position that he did have to follow a previous State Engineer’s Ruling 

and determinations in a contested proceeding which adjudicated Lincoln/Vidler’s water 

right applications and granted them property rights.  Order 1303 said nothing about 

Kane Springs, and all previous rulings from the State Engineer (including Ruling 5712) 

specifically excluded Kane Springs from the LWRFS.  For those reasons, Petitioners’ 

due process rights were violated and Order 1309 should be vacated. 

VII. The State Engineer Violated the Separation of Powers by Usurping 
Legislative Functions and Exceeding His Authority. 

 
 
 Petitioners argue that the State Engineer usurped the Legislative power by 

exceeding the scope of the comprehensive water statutes.  Petitioners’ Opening Brief at 

24-25.  The State Engineer’s position is that Petitioners do “not point to any statute that 

delegates truly legislative power to the State Engineer without suitable standards.”  NSE 

Answering Brief at 43:16-17.  But the State Engineer exceeded his legislative mandate 

by ignoring the comprehensive statutory scheme and by the creation of the six criteria 

to determine the boundaries of the LWRFS under Order 1309.   

 The State Engineer ignores the caselaw which provides that a complete 

legislative enactment must establish the standards the agency is to employ and must 

“guide the agency with respect to the . . . power authorized.”  Sheriff v. Luqman, 101 

Nev. 149, 153-54, 697 P.2d 107 (1985). 
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 In this case, the State Engineer has no standards for defining the boundaries of a 

super-basin, having created them from “a survey of the evidence.”  The Legislature 

certainly provided no standards for “conjunctive management” of water rights. NRS 

533.024(1)(e).  And the Legislature refused to provide guidance to the State Engineer 

by failing to adopt Assembly Bill 51 in 2019, demonstrating “through its silence that 

Nevada’s water law statutes should remain as they have been . . . .”  Pyramid Lake 

Paiute Tribe, 112 Nev. at 749. 

 Therefore, the State Engineer usurped the Legislative power by issuing Order 

1309, and the Order should be vacated for that reason. 

VIII. The 8,000 afa Cap on Pumping Is Arbitrary. 

 The State Engineer, NV Energy, the Church, MVWD and SNWA contend the 

8,000 afa pumping cap imposed by the State Engineer in the LWRFS by Order 1309 

was based upon substantial evidence.16  NV Energy, the Church and MVWD generally 

argue the State Engineer relied upon the testimony of experts to support his 8,000 afa 

cap and merely repeat statements made by the State Engineer in Order 1309 to support 

their arguments.  These parties do not point to or cite any evidence of record relied upon 

by the State Engineer in Order 1309 to support his 8,000 afa pumping cap. 

 Furthermore, these statements recited from Order 1309 do not support the State 

Engineer’s 8,000 afa pumping cap conclusion and the only numbers close to 8,000 afa 

in Order 1309 mischaracterized the expert’s report or were developed outside the record 

and after the hearing.  The State Engineer noted the acceptable pumping caps of the 

experts on page 61 of Order 1309 who recommended pumping at 9,318 afa, 11,400 afa, 

10,000 afa or 4,000-6,000 afa.  ROA at 62-63.  Except for SNWA’s recommendation, 

all the experts’ acceptable pumping caps were substantially above 8,000 afa.  As set 

forth in Lincoln/Vidler’s Opening Brief, the only evidence cited in this section of Order 

1309 which mentions 7,000-8,000 afa pumping and stabilization of spring discharge 

 
16 State Engineer Answering Brief at 23-26; NV Energy Answering Brief at 8-9; the 
Church Answering Brief at 19-24; MVWD Answering Brief at 18-19; and SNWA 
Answering Brief at 45-54.   
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misstates the expert’s statements in the report.  The NV Energy report cited in footnote 

326 of Order 1309 (ROA at 63, n. 326) does not conclude that only 7,000-8,000 afa can 

continue to be pumped.  ROA at 41882.  The report uses the 7,000-8,000 afa pumping 

amount to determine there is no 1:1 depletion ratio from groundwater pumping to 

impacts to the Muddy River.  ROA at 41882.  That paragraph of the NV Energy report 

concludes that groundwater pumping in certain areas of the LWRFS will have less 

impacts on the Muddy River than other areas of pumping.  ROA at 41882.  No party 

addressed the State Engineer’s misuse of the 7,000 – 8,000 afa figure cited in NV 

Energy’s report in their Answering Briefs.   

 In Order 1309, the State Engineer also stated on page 55 that pumping from the 

carbonate rock aquifer since the completion of the aquifer test has consistently ranged 

between 7,000 and 8,000 but does not cite to any evidence supporting that statement.  

ROA at 56.  The evidence the State Engineer cites in the sentences right before this 

unsupported statement provides average pumping figures for the LWRFS which are 

12,635 afa in 2013-2014 and 9,318 afa in 2015-2017.  ROA at 56.  The State Engineer 

then indicates that pumping inventories for 2018 which were published after the 

completion of the hearing, report a total of 8,300 afa.  ROA at 56.  The pumping 

inventories published after the completion of the hearing appear to be the only evidence 

which could possibly correlate to the State Engineer’s arbitrary 8,000 afa cap, but that 

evidence was outside the hearing and the record in this case.  Thus, there is no evidence 

of record, let alone substantial evidence of record, to support the 8,000 afa pumping cap 

arbitrarily picked by the State Engineer in Order 1309.  Finally, the State Engineer’s 

8,000 afa cap is inconsistent with his other finding in Order 1309 that distributed 

pumping since the completion of the aquifer test in excess of 8,000 afa has correlated 

with a stabilization of spring discharge.  ROA at 60.  We don’t know if that distributed 

pumping is 12,635 afa, 9,318 afa or the evidence outside the record of 8,300 afa.  That 

is why Order 1309 must be vacated because we have no idea what evidence the State 

Engineer purportedly relied upon to support his conclusions. 
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 The State Engineer cites to evidence in his Answering Brief that is not cited by 

the State Engineer in Order 1309 to support the argument the State Engineer’s 8,000 

afa pumping cap is supported by substantial evidence.  See State Engineer’s Answering 

Brief at 24-26.  The Nevada Supreme Court has specifically held a district court errs in 

relying upon the State Engineer’s post review brief to supply missing findings.  Revert 

v. Ray, 95 Nev. 782, 787, 603 P.2d 262, 265 (1979) (district court erred in looking to 

post-review brief filed by the State Engineer to supply missing findings on adverse 

possession issue).  For this Court to perform a proper judicial review and not merely 

rubber stamp the State Engineer’s determination, it must review the evidence relied 

upon by the State Engineer to make sure his findings are supported by substantial 

evidence and support the conclusion reached.  The State Engineer’s findings must be 

provided in sufficient detail to permit judicial review.  Id.  The State Engineer providing 

the citations to evidence in the record in his Answering Brief he may have relied upon 

to make his findings is not appropriate because it supplies the evidence the State 

Engineer purportedly relied upon after the fact.  Because the purported evidence to 

support his determination was not provided in the Order, this procedure does not allow 

the Court to determine whether the evidence is “that which a reasonable mind might 

accept as adequate to support a conclusion.”  Bacher v. State Engineer, 122 Nev. 1110, 

1121, 146 P.3d 793, 800 (2006).  On appeal, a reviewing court must “determine whether 

the evidence upon which the engineer based his decision supports the order.”  State 

Engineer v. Morris, 107 Nev. 699, 701, 819 P.2d 203, 205 (1991) (citing State Engineer 

v. Curtis Park, 101 Nev. 30, 32, 692 P.2d 495, 497 (1985)).  We don’t know what that 

evidence is because the State Engineer did not cite to the evidence he purportedly relied 

upon to support his order.  For these reasons, Order 1309 should be vacated. 

 Even if the Court could rely upon the evidence of record citations contained in 

the State Engineer’s Answering Brief to support the 8,000 afa cap contained in Order 

1309, the record citations provided by the State Engineer in his Answering Brief do not 

support his arguments and statements in his Answering Brief: 
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 a. State Engineer Answering Brief states: “Based on all that, he found that 

8,000 afa appropriately balanced two contradictory factors: (1) data showing that 

current pumping levels had led to the slowing of groundwater decline and (2) certain 

warning signs for future groundwater movement”, citing ROA at 64, 10928, 10930, 

34695-34696 and 53070 as the record that supports that analysis.  State Engineer 

Answering Brief at 24:22-25.  ROA at 64 is the State Engineer’s conclusion in Order 

1309 that water pumping has declined since completion of the pump test, is approaching 

8,000 afa and this coincides with the period of time when spring discharge may be 

approaching steady state.  There are no citations to any portion of the record in this 

paragraph.  Pages 10928 and 10930 of the record are from the federal agencies’ 2013 

report after the Order 1169 pump test and relate to observed results to Pederson springs 

levels from the aquifer test pumping; pages 34695-34696 are from the City of North 

Las Vegas expert’s report discussing the conceptual yield of groundwater in Garnet 

Valley, recommends additional pumping in Garnet Valley and merely recites certain 

conclusions from earlier 1169 reports which do not include Kane Springs as part of the 

LWRFS (see ROA at 34651); and page 53070 is testimony from the USFWS expert 

regarding climate conditions and water levels in basins not in the LWRFS, i.e., Dry 

Lake, Delamar and Tule Desert.  None of this evidence cited supports the State 

Engineer’s analysis as framed in the State Engineer’s Answering Brief.   

 b. State Engineer Answering Brief states: “But the LWRFS’s defining 

features are the uniquely close connections between its sub-basins—including Kane 

Springs Valley—and the shared single source of water.”  State Engineer Answering 

Brief at 25:9-11, citing ROA at 63 and footnote 4.  ROA at 63 contains paragraphs 

discussing whether there will be continued spring flow decline and concludes further 

data collection is needed to further refine the amount of groundwater that can be 

pumped over the long term.  Footnote 4 cites ROA 749 (Ruling 6254 denying water 

right applications in Coyote Spring Valley and discussing the hydrologic connection 

between 5 basins—Coyote Spring Valley, Muddy River Springs Area, Hidden Valley, 
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Garnet Valley and California Wash—which does not include Kane Springs); page 

10888 (federal agencies’ 2013 test pump report conclusions which do not include Kane 

Spring Valley in the study area of the report); page 42174 (SNWA response to 

Lincoln/Vidler report discussing the Northern Kane Springs fault and has no discussion 

regarding uniquely close connections of the sub-basins); and page 48740 (USFWS 

hydrographs of CSVM-4 and KMW-1).  Again, the record cited by the State Engineer 

does not support his statement in his Answering Brief.  

 c. State Engineer Answering Brief states: “Substantial evidence supports the 

finding that pumping in one location in the LWRFS affects the groundwater supply and 

spring flow throughout it,” citing ROA at 64-65, 10888, 48740 and 52899.  State 

Engineer Answering Brief at 25:11-13.  Order 1309 at ROA 64-65 discusses movement 

of water rights and that pumping from different locations in the LWRFS is not 

homogeneous; page 10888 is the federal agencies’ 2013 Order 1169 test pump report 

conclusions which do not include Kane Spring Valley in the study area of the report; 

page 48740 is the USFWS’ hydrographs of CSVM-4 and KMW-1; and page 52899 is 

Nevada Cogeneration’s post hearing brief citing Kane Springs Ruling 5712 out of 

context.  A post hearing brief is not evidence. 

 d. State Engineer Answering Brief states: “Kane Springs was always 

hydrologically connected to the rest of the LWRFS.” citing ROA at 53, 52899 and 

53170.  State Engineer Answering Brief at 25:22-23.  Order 1309 at 53 is the State 

Engineer’s discussion of the evidence he relies upon to include Kane Springs in the 

LWRFS.  Lincoln/Vidler discussed this evidence at length in their Opening Brief at 29-

33.  Page 52899 is Nevada Cogeneration’s post hearing brief citing Kane Springs Ruling 

5712 out of context.  As indicated above, a post hearing brief is not evidence.  Page 

53170 is Dr. Waddell’s testimony discussing MX-5 and seasonal Muddy River Springs 

Area pumping and Dr. Waddell’s testimony refusing to opine that CSVM-4 and KMW-

1 are “well connected” as the rest of the LWRFS and are only “connected.”   
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 e. State Engineer Answering Brief states: “There was substantial evidence 

that if a larger proportion of the junior water rights already granted in the LWRFS were 

pumped, that would significantly interfere with senior decreed rights to the Muddy 

River.” citing ROA at 8-9, 10890 and 10928-10930.  State Engineer’s Answering Brief 

at 26:16-18.  ROA at 8-9 in Order 1309 summarizes various parties’ reports discussing 

their 2013 opinions from the Order 1169 pump test that pending applications at that 

time should not be granted and other reports concluded additional water could be 

developed in certain areas of the study area; Page 10890 was the federal agencies’ 2013 

Order 1169 test pump report conclusions that no water was available for appropriation 

for the pending applications held in abeyance which did not include Kane Spring Valley 

in the study area of the report; and pages 10928-10930 of the record are from the federal 

agencies’ report in 2013 after the Order 1169 pump test and relate to observed results 

to Pederson springs levels from the aquifer test pumping in Coyote Springs Basin from 

MX-5.  Thus, even if the State Engineer’s Answering Brief could be used to supply 

citations to the record that are missing from Order 1309, the citations to the record made 

by the State Engineer in his Answering Brief do not support his arguments and 

statements.   

 SNWA’s Answering Brief also for the most part recites the State Engineer’s 

findings in Order 1309 to support its argument the 8,000 afa pumping cap is supported 

by substantial evidence.  See SNWA’s Answering Brief at 45-52.  At footnote 165, 

SNWA cites to transcript testimony in which it contends experts debated whether 

impacts from the pump test had stabilized.  None of this testimony is cited by the State 

Engineer in Order 1309 at ROA 58-64 and none of this testimony is cited by the State 

Engineer in his Answering Brief to support the 8,000 afa pumping cap.  SNWA then 

summarily concludes “Thus, substantial evidence supports that 8,000 afa is the upper 

limit on the amount of water that can be safely pumped in the LWRFS based on existing 

data.  SNWA Answering Brief at 46-47.  There is no correlation to experts debating 

whether impacts from the pump test had stabilized and that 8,000 afa is the upper limit 
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on the amount of water that can be safely pumped in the LWRFS based on existing data.  

SNWA contends “the State Engineer relied upon decades of pumping data, observed 

flows in the Muddy River and extensive scientific study to support his conclusion.”  

SNWA Answering Brief at 47:16-18.  However, nowhere in that section of its brief does 

SNWA state where that evidence is cited by the State Engineer in Order 1309 to support 

the 8,000 afa pumping cap or provide any cites to evidence in the record to support that 

statement.   

 Finally, SNWA argues Lincoln/Vidler confuse three separate limitations to 

groundwater pumping (unappropriated water, conflicts and public interest citing to NRS 

533.370(2)) in making their arguments that the pumping cap is discriminatory and 

contrary because it ignores their wells are 22 miles from the Muddy River and the 

springs.  SNWA Answering Brief at 49:3-17.  SNWA thus concludes the 8,000 afa 

regional cap is proper and movement of individual water rights will be considered case-

by-case under Order 1309, the two concepts work together and are not in conflict with 

each other.  SNWA Answering Brief at 49:13-17. 

 SNWA’s argument is fatally flawed and highlights the reasons why the State 

Engineer’s Order 1309 must be vacated because it is unlawful.  NRS 533.370(2) 

governs the analysis the State Engineer must make in granting groundwater right 

applications.  Lincoln/Vidler’s water applications have already been granted.  The State 

Engineer already made the determinations required by NRS  533.370(2) when he 

granted Lincoln/Vidler’s applications in 2007 finding:  (1) there was unappropriated 

water available notwithstanding the arguments there was no water available in the 

regional water supply, (2) there were no conflicts with existing rights even though NPS 

argued Kane Springs should be included in Order 1169 and granting the applications 

would impact existing rights downgradient, and (3) granting the applications would not 

impact the Moapa dace or the Muddy River.  ROA at 712-713, 716, 718-719.  SNWA’s 

argument requires the State Engineer reevaluate the NRS 533.370(2) criteria as to 

Lincoln/Vidler’s vested water rights already granted based upon the State Engineer’s 
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creation of the super basin.  There is no statutory authority allowing the State Engineer 

to reallocate and reconsider vested water rights already granted under the provisions of 

NRS 533.370(2) which govern the grant of initial water right applications.  The Nevada 

Supreme Court agreed in Min. Cty. v. Lyon Cty., 136 Nev. 503, 518-519, 473 P.3d 418, 

429-430 (2020) (the statutory water scheme in Nevada expressly prohibits reallocating 

adjudicated water rights that have not been abandoned, forfeited, or otherwise lost 

pursuant to an express statutory provision.)  

 SNWA’s arguments further highlight why Order 1309 is discriminatory and 

unworkable.  Lincoln/Vidler have no need to move their water rights or for their rights 

to be addressed further under the State Engineer’s determination to review future 

applications for the movement of water rights in the LWRFS on a case-by-case basis.  

ROA at 64-66.  Lincoln/Vidler’s points of diversion in the newly created LWRFS are 

some of the most distal  from the springs and the Muddy River.  There is no evidence 

in the record that Lincoln/Vidler’s pumping of their water rights in Kane Springs will 

impact the springs or the Muddy River.  The evidence of hydrologic connection between 

Kane Springs and the rest of the LWRFS south of northern Coyote Spring Valley is 

“very attenuated” and based upon faulty data.  The State Engineer admitted as much in 

Order 1309 when he stated inclusion of Kane Springs in the LWRFS “provides the 

opportunity for conducting additional hydrologic studies in sub-basins such as these 

[Kane Springs], to determine the degree to which water use would impact water 

resources in the LWRFS”.  ROA at 55.  There has been no pumping from Kane Springs 

which has impacted the springs or contributed to declining water levels in the original 

super basin or current stabilizing water levels.  Thus, arguments the 8,000 afa pumping 

cap is appropriate because it is a proper regional limit and movement of individual water 

rights will be considered on a case-by-case basis, show Order 1309 is discriminatory 

and unworkable for Kane Springs because there is no correlation that pumping from 

Kane Springs impacted the springs or Muddy River during the pump test and 

Lincoln/Vidler have no need to move their water rights  
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 For the foregoing reasons, the State Engineer’s Order 1309 must be vacated  

IX. Order 1309 Is Based on Non-Existent Liability for an ESA Take That 
Has Never Occurred—The ESA Provides No Authority to Uproot 
Established Water Law Procedures. 

 
 The CBD, NV Energy and SNWA17 accept the State Engineer’s analysis of his 

potential liability under the Endangered Species Act (“ESA”).  Notably, the State 

Engineer’s Answering Brief failed to address the legal arguments questioning his 

authority to consider and make an order on the ESA.  In Order 1309, the State Engineer 

appears to conclude he and groundwater users in the LWRFS would be subject to strict 

liability for a “take” resulting from the State Engineer’s permitted water use.  However, 

Courts have rejected theories of “per se” liability under the ESA for government 

officials issuing water permits as the State Engineer appears to impose upon himself in 

Order 1309.  Aransas Project v. Shaw, 775 F.3d 641, 659 (5th Cir. 2014) (the court’s 

rule establishing proximate cause from “authorizing” any activity that “caused” a take 

creates liability far beyond the contours of current ESA case law.)  Proximate cause and 

foreseeability are required to affix liability for ESA violations, and the United States 

Supreme Court has rejected the application of strict liability for ESA violations that are 

unlimited by causal connection.  Babbitt v. Sweet Home Chapter of Communities for a 

Great Oregon, 515 U.S. 687, 700 (1995) (ESA statute “should be read to incorporate 

ordinary requirements of proximate causation and foreseeability”), cited in Aransas 

Project v. Shaw, 775 F.3d 641, 656–57 (5th Cir. 2014). 

 In Aransas, the Fifth Circuit Court of Appeals overturned the district court’s 

erroneous analysis of causation based upon the issuance of water permits.  Aransas 

Project, 775 F.3d at.  The Court stated:  “The district court either misunderstood the 

relevant liability test or misapplied proximate cause when it held the state defendants 

responsible for remote, attenuated, and fortuitous events following their issuance of 

water permits.”  Id.  The Fifth Circuit observed:  

 
17 CBD Answering Brief at 4-14; NV Energy Answering Brief at 9-10; and SNWA 
Answering Brief at 27-30.   
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The court concluded in the very next paragraph to one of these 
citations that “[p]roximate causation exists where a defendant 
government agency authorized the activity that caused the 
take.” Id. at 786. This is an erroneous view of proximate cause 
standards. Taken at face value, the court’s statement eliminates 
“proximate” from “proximate cause” whenever a governmental 
entity’s licensing activity is involved in a “take.” 
 

Aransas at 658.  The Fifth Circuit noted the district court failed to consider direct 

relationship and foreseeability in its proximate causation analysis: 

The district court’s formulation and its ensuing opinion ignore 
both of those concepts, as it nowhere mentions remoteness, 
attenuation, or the natural and probable consequences of actions. 
Nowhere does the court explain why the remote connection 
between water licensing, decisions to draw river water by 
hundreds of users, whooping crane habitat, and crane deaths that 
occurred during a year of extraordinary drought compels ESA 
liability. 
 
 

Aransas at 658-659.  The Fifth Circuit stated the district court either misunderstood the 

relevant liability test or misapplied proximate cause when it held the state defendants 

responsible for remote, attenuated, and fortuitous events following their issuance of 

water permits.  Id. at 656.   

 The Court noted the state’s control over water usage is at a macro, not a micro 

level. Surface water is the property of the state, subject to the vested property rights of 

landowners.  Texas Water Rights Comm’n v. Wright, 464 S.W.2d 642, 647 (Tex.1971).  

Aransas at 662.  The State had no control over who used their water rights and who did 

not and the reasons why permit holders used or did not use their water.  Other users, 

such as domestic users, did not need permits.  The Court observed that even more 

unpredictable and uncontrollable were the forces of nature.  In that case, the weather, 

tides, and temperature conditions dramatically affect salinity within and throughout the 

bay.  Id.  The Court rejected liability based upon modeling and estimation in expert 

reports, such as presented in this case, which provided no basis of foreseeability based 

upon non-specific, conditional, predictive statements.  Id. at 660-661.  The Court 

observed: “The lack of foreseeability or direct connection between TCEQ permitting 

and crane deaths is also highlighted by the number of contingencies affecting the chain 
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of causation from licensing to crane deaths. The contingencies are all outside the state’s 

control and often outside human control.”  Id. at 661-662.  The Fifth Circuit Court of 

Appeals concluded: 

Contingencies concerning permittees’ and others’ water use, the 
forces of nature, and the availability of particular foods to 
whooping cranes demonstrate that only a fortuitous confluence 
of adverse factors caused the unexpected 2008–2009 die-off 
found by the district court. This is the essence of 
unforeseeability. 

 

Id.  Accordingly, the Court determined finding proximate cause and imposing liability 

on the State defendants in the face of multiple, natural, independent, unpredictable, and 

interrelated forces affecting the cranes’ estuary environment goes too far under the ESA.  

Id. at 663. 

 As Georgia-Pacific and Republic’s Opening Brief at 30 and Georgia-Pacific and 

Republic’s Answering Brief at 4-5 set forth, there are factors other than spring flows 

that are more meaningful regarding the survival of the Moapa dace, including the 

documented impact of invasive species found in the record in this proceeding.  Further, 

the CBD’s Answering Brief at 11:22-28 and 12:9-14 appears to acknowledge that 

Lincoln/Vidler’s Biological Opinion provides protection from Section 9 “take” liability.  

Lincoln/Vidler do not agree to or with the State Engineer’s assumption of liability under 

the ESA based solely on the issuance of groundwater permits in the LWRFS. 

 CBD and SNWA argue the State Engineer is required to consider the Moapa dace 

under his public interest responsibilities pursuant to NRS 533.370, and that is exactly 

what he did when he issued Ruling 5712 granting Petitioners’ water rights in Kane 

Springs.  ROA 701-02.  That statute governs applications to appropriate water.  The 

Nevada Supreme Court addressed this issue in Min. Cty. v. Lyon Cty., 136 Nev. 503, 

519, 473 P.3d 418, 430 (2020) and specifically rejected the argument made by CBD 

and SNWA here.  In Min. Cty. v. Lyon Cty., the Supreme Court held Nevada’s 

comprehensive water statutes are consistent with the public trust doctrine.  Id. at 517, 

473 P.3d at 429.  First, Nevada’s statutes regulating water use require the State Engineer 
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to consider the public interest in allocating water rights.  Id. at 513-514, 473 P.3d at 

426-427.  Next, the statutory scheme ensures that the State is fulfilling its continuous 

public trust duties because water usage is constrained to uses that are necessary and the 

statutory scheme terminates water rights when water is not used beneficially.  Id. at 514, 

473 P.3d at 427.  Water rights may be abandoned, and the State Engineer is permitted 

to declare preferred uses and regulate groundwater in the interest of the public welfare.  

Id. at 515.  However, the Supreme Court refused to allow a reallocation of water rights 

based upon the public trust doctrine as SNWA and CBD urge here.  The Court stated 

the State’s water statutes recognize the importance of finality in water rights and 

therefore do not permit reallocation of adjudicated water rights.  Id. at 517, 473 P.3d at 

429.  The Supreme Court concluded: 

Nonetheless, this does not necessarily mean that water rights can 
be reallocated under the public trust doctrine. Rather, it means 
that rights holders must continually use water beneficially or lose 
those rights. We therefore hold that the public trust doctrine does 
not permit reallocating water rights already adjudicated and 
settled under the doctrine of prior appropriation. 

 

Id. at 518–19, 473 P.3d at 430.  Finally, the Supreme Court indicated “the public trust 

doctrine cannot be used as a tool to uproot an entire water system, particularly where 

finality is firmly rooted in our statutes. We cannot read into the statutes any authority 

to permit reallocation when the Legislature has already declared that adjudicated water 

rights are final, nor can we substitute our own policy judgments for the Legislature’s.”  

Id. at 519, 473 P.3d at 430.  Thus, the Supreme Court has specifically rejected 

reallocation of water rights based upon public trust motives.  The State Engineer’s 

creation of the super basin which results in the reallocation of water rights in the 

LWRFS for public trust reasons cannot stand.   

 NV Energy cites to Cappaert v. United States, 426 U.S. 128 (1976) to support 

the State Engineer’s actions in this case.  Cappaert is inapposite because it involved 

enforcement of a senior reserved water right held by the United States when it 

established Devil’s Hole as a national monument which senior reserved right the State 
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Engineer refused to recognize.  The State Engineer allowed local junior groundwater 

right holders to pump their rights which lowered water in an underground pool in the 

national monument below a certain level necessary to preserve the pool’s scientific 

value and implement the Presidential Proclamation.  The Supreme Court upheld the 

injunction enjoining junior groundwater pumping that would lower the water level 

below a certain level necessary to preserve the fish based on the United States’ 

reservation of water necessary to the purpose of the national monument reservation.  Id. 

at 147.  This case does not involve a senior reserved water right held by the United 

States for the Moapa dace which the State Engineer refused to recognize and therefore, 

the Cappaert case is not relevant  

 There are practical consequences resulting from the State Engineer’s assumption 

of liability under the ESA which will impede private mitigation measures for protection 

of the Moapa dace.  By operating outside his jurisdiction and overlooking any 

mitigation agreed to by the USFWS with water right holders, the State Engineer has 

effectively halted any monetary and water right mitigation measures any party might be 

willing to provide to mitigate impacts to the Moapa dace.  No one will agree to 

mitigation measures with the USFWS in the future if the State Engineer can ignore the 

mitigation measures agreed to by the USFWS or Biological Opinions issued by the 

USFWS so the water right holder can pump its ground water rights.  The State 

Engineer’s actions in this case to assume liability for himself under the ESA and ignore 

the monetary and water right mitigation measures parties have made in this case for 

protection of the Moapa dace underscores why the State Engineer needs to stay within 

the scope of his jurisdiction under the Nevada water law statutes and not inject himself 

and permitted water right holders into areas outside his jurisdiction by his orders 

purportedly made to manage and administer water rights.  Lincoln/Vidler agree with 

Georgia Pacific and Republic “the State Engineer has no authority to determine when 

and whether a ‘take’ could occur under the ESA, failed to provide due process regarding 

this issue and regarding factual findings affecting the dace, and arbitrarily applied those 

JA_20487



 

46 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
L

L
IS

O
N

 M
ac

K
E

N
Z

IE
, 

L
T

D
. 

4
0

2
 N

o
rt

h
 D

iv
is

io
n

 S
tr

ee
t,

 P
.O

. 
B

o
x

 6
4

6
, 

C
ar

so
n

 C
it

y
, 

N
V

 8
9
7

0
2

 

T
el

ep
h

o
n

e:
 (

7
7

5
) 

6
8

7
-0

2
0

2
  

 F
ax

: 
(7

7
5

) 
8

8
2

-7
9

1
8
 

E
-M

ai
l 

A
d

d
re

ss
: 

la
w

@
al

li
so

n
m

ac
k

en
zi

e.
co

m
 

findings to all groundwater use and users within the consolidated basin regardless of 

location” and regardless of mitigation measures agreed to by the USFWS and a water 

right holder.  See Georgia Pacific and Republic Opening Brief at 31. 

X. Broad, Sweeping Statements Made by Certain Petitioners Should Be 
Disregarded by the Court. 

 
 
 Various petitioners make broad sweeping statements in their answering briefs 

about the scope of the State Engineer’s powers, pumping impacts in the LWRFS and 

the State Engineer’s findings in Order 1309.  For example, SNWA contends the State 

Engineer has authority over all water in the State.  SNWA Answering Brief at 14:7-8.18  

Some Petitioners contend any groundwater pumping in the LWRFS impacts Muddy 

River senior rights and/or the Moapa dace.  SNWA Answering Brief at 33; CBD 

Answering Brief at 3:1-3, 26:12-13.  SNWA contends the State Engineer found no 

discrete aquifers had been proven to exist in the LWRFS.  SNWA Answering Brief at 

34.  The Church contends “pumping in one basin affects the available water in another 

basin.”  Church Answering Brief at 26:12-13.  As explained in more detail below, the 

Court should be very cautious in accepting such broad generalizations which are not 

supported by the evidence of record in this case or the law cited in support of such 

generalizations.   

A. The State Engineer’s Authority over All Waters Is Limited by 
the Legislative Enactment. 

 
 
 SNWA cites to NRS 533.030(1) to support its statement the State Engineer has 

authority over all water in the State.  However, NRS 533.030(1) provides that subject 

to existing rights, all water in the State may be appropriated for beneficial use as 

provided in Chapter NRS 533.  This statute says nothing about the State Engineer’s 

authority over all water in the State and in fact directs the State Engineer to grant 

 
18 See also NSE Answering Brief at 3:7-8. 
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appropriations for all water in the State for beneficial use subject to existing rights.  The 

citation does not support SNWA’s statement.19   

B. The State Engineer Found Evidence that Discrete Aquifers 
Exist. 

 
 
 As another example, SNWA states: “While the State Engineer recognized 

discrete aquifers may conceptually exist within the LWRFS, he found none had been 

proven to exist.”  SNWA Answering Brief at 34:3-4, citing to ROA at 54.  However, a 

review of ROA 54 reveals the State Engineer stated:  “The State Engineer finds that 

while information such as that provided by Bedroc is convincing and supports a finding 

that local, potentially discrete aquifers may exist in parts of the northern Coyote Springs 

Valley, his criteria for defining the LWRFS calls for the inclusion of the entirety of the 

basin in the LWRFS.”  ROA at 54.  Nowhere in that sentence did the State Engineer 

state discrete aquifers may conceptually exist within the LWRFS but he finds none have 

been proven to exist as SNWA contends.  The State Engineer found just the opposite, 

that is, that Bedroc’s evidence was convincing and supported a finding that local, 

potentially discrete aquifers may exist in northern Coyote Springs Valley.  ROA at 54. 

C. Nothing In the Answering Briefs Support Contentions that the 
State Engineer Previously Amended Basin Boundaries or 
Jointly Managed Discrete Basins. 

 
 Statements made by NV Energy in its Answering Brief to support its argument 

the State Engineer has changed basin boundaries or managed basins together are not 

supported by NV Energy’s citations in its Answering Brief.  For instance, NV Energy 

argues the State Engineer has previously changed basin boundaries.  See page 7 of NV 

Energy’s Answering Brief and footnotes 27, 28 and 29.  Ruling 995 referenced 

in footnote 27 to support the statement the State Engineer has amended basin boundaries 

numerous times and has broken out numerous subareas as the need for separate 

regulation has arisen does not mention basin boundaries, regulation of basin boundaries 

and that subareas are broken out as the need for separate regulation has arisen.  Ruling 

 
19 For further discussion of the State Engineer’s statutory authority, see supra § II. 
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995 involved applications to appropriate water in an over appropriated area that the 

State Engineer denied because the applications would adversely impact existing rights 

in the nearby area.  The Ruling mentions the Oreana subarea but did not discuss 

anything about a subarea being created for separate regulation or that the State Engineer 

was amending basin boundaries.  The citation does not support NV Energy’s statement.   

 NV Energy stated on page 7 of its Answering Brief the State Engineer has 

managed several basins together based on hydrologic connection citing the entire 

Reconnaissance Series Report 27 in footnote 28 as support for that 

statement.  Reconnaissance Series Report 27 involves the Meadow Valley Area, refers 

to it as a drainage area, and takes notice that water flowing through a basin from above 

that is utilized, would not be available for appropriation in a basin below.  

Reconnaissance Series Report 27 does not manage basins together based on hydrologic 

connection, does not reprioritize rights, and in fact confirms that basins are managed 

separately in Nevada.  

 On page 7 of its Answering Brief, NV Energy refers to the entire report entitled 

“Water for Nevada, Nevada Division of Water Resources Water Planning Report 3, 

1971” in footnote 29, claiming “The State Engineer is not bound to use the same basin 

boundaries that in existed in 1971 . . . ,”  Lincoln/Vidler did not find any statement or 

reference to that idea anywhere in this report.   

D. The State Engineer Made No Finding that Any Pumping within 
the LWRFS Impacts Muddy River or the Moapa dace.  

 
 
 As the final example, SNWA and CBD broadly state that any pumping in the 

LWRFS impacts Muddy River senior water right holders and/or the Moapa dace.  

However, that is not what the evidence from the Order 1169 pump test showed.  As the 

State Engineer recites in Order 1309: “For instance, the Order 1169 aquifer test 

demonstrated that pumping 5,290 afa from the carbonate rock aquifer wells in Coyote 

Spring Valley, caused a sharp decline in discharge at the springs but distributed 

pumping since the completion of the aquifer test in excess of 8,000 afa has correlated 
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with a stabilization of spring discharge.” (Emphasis added) ROA at 60, see also ROA 

at 7, 10 (“that the impacts of aquifer tests pumping in Coyote Spring Valley was 

widespread throughout the Order 1169 test area and that the additional pumping in 

Coyote Spring Valley was a significant contributor to the decline in the springs that 

serve as the headwaters of the Muddy River and habitat for the Moapa dace;” (emphasis 

added)).  Similar findings were made by the State Engineer with regard to alluvial and 

carbonate pumping from the Muddy River Springs Area affecting Muddy River flows.  

ROA at 65.  The State Engineer concluded “pumping from locations within the LWRFS 

that are distal from the Warm Springs area can have a lesser impact on spring flow than 

pumping from locations more proximal to the springs.” ROA at 60.  The State Engineer 

recognized that drawdown from Garnet Valley may not yet have propagated to the 

Muddy River Springs Area.  ROA at 63.  The State Engineer found “there remains some 

uncertainty as to the extent that distance and location relative to other capturable sources 

of discharge either delay, attenuate, or reduce capture from the springs.”  ROA at 60.  

Thus, there has been no finding made by the State Engineer that pumping from any 

location within the LWRFS impacts the springs or the Moapa dace and it is certainly 

not true that pumping from Kane Springs impacts the springs or Moapa dace.  Similarly, 

there is no evidence of record that “pumping in one basin affects available water in 

another basin” as the Church broadly proclaims. 

 The Court should disregard such broad, sweeping statements not supported by 

the record or by law in making its determinations in this case. 

 XI. Conclusion 

 The State Engineer’s actions in Order 1309 are a significant departure from and 

refusal to follow legislative mandates and the comprehensive statutory scheme—the 

actions of the State Engineer exceed his statutory authority and should be vacated.  In 

violation of Nevada Supreme Court precedent, Order 1309 impermissibly reprioritized 

water rights within the seven, previously-independent basins. 
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 Order 1309 also violated Lincoln’s and Vidler’s due process rights by creating 

legal standards only after the hearing and based on “a survey of the evidence” rather 

than any law or legislative approval.  The State Engineer violated due process standards 

by changing the hearing rules midstream and by failing to give Petitioners a full and 

fair opportunity to be heard.  And the hearing notice was constitutionally inaccurate 

because it failed to give Petitioners notice that their senior property rights were in 

jeopardy. 

 The State Engineer’s decision to include Kane Springs in the LWRFS is not based 

on “substantial evidence” required by law, and his 8,000 afa cap on pumping is 

arbitrary.  The State Engineer’s factual conclusions were contradictory and relied on 

faulty information.  No pumping in Kane Springs caused any impact on the springs or 

Moapa dace.  And no evidence demonstrated any impact to senior water rights or the 

Moapa dace implicating the Endangered Species Act. 

 For those reasons and as shown in Lincoln/Vidler’s Opening Brief, this Court 

should vacate Order 1309.  Order 1309’s findings as to Kane Springs must be vacated.  

Kane Springs should continue to be administered in accordance with the basin specific 

statutory scheme set out by the Legislature. 

 DATED this 11th day of January, 2022. 

LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada  89043 
Telephone: (775) 962-8073 
 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER #9020 
Email: dfrehner@lincolncountynv.gov 

 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 
   /s/ Wayne O. Klomp     
WAYNE O. KLOMP #10109 
Email: wayne@greatbasinlawyer.com 

 
Attorneys for Lincoln County Water District 
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ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
Telephone: (775) 687-0202   
 

 
   /s/ Karen A. Peterson    
KAREN A. PETERSON #366 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Vidler Water Company, Inc. 
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CERTIFICATE OF COMPLIANCE 

 We hereby certify that we have read the foregoing Reply Brief and to the best of 

our knowledge, information and belief, it is not frivolous or interposed for any improper 

purpose.  We further certify that this brief complies with all applicable Nevada Rules 

of Appellate Procedure, in particular NRAP 28(e), which requires every assertion in the 

brief regarding matters in the record to be supported by appropriate references to the 

record on appeal.  We further certify that this brief is proportionately spaced, has a 

typeface of 14 points or more, and contains 17, 449 words.  The Court determined the 

parties do not have to comply with the type-volume limitations stated in NRAP 32(a)(7).  

We understand that we may be subject to sanctions in the event that the accompanying 

brief is not in conformity with the requirements of Nevada Rules of Appellate 

Procedure. 

 DATED this 11th day of January, 2022. 

LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada 89043 
Telephone: (775) 962-8073 
 
 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER, ESQ.  
Nevada State Bar No. 9020 
Email: dfrehner@lincolncountynv.gov 
 
~ and ~ 

 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 
 

            /s/ Wayne O. Klomp     
      WAYNE O. KLOMP, ESQ. 

Nevada State Bar No. 10109 
Email: wayne@greatbasinlawyer.com 
 
Attorneys for Petitioner, LINCOLN COUNTY  
WATER DISTRICT 

 
/// 
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ALLISON MacKENZIE, LTD. 
      402 North Division Street 
      Carson City, NV  89703 
      Telephone: (775) 687-0202   
       
 
         /s/ Karen A. Peterson     
      KAREN A. PETERSON, ESQ. 
      Nevada State Bar No. 366 
      Email: kpeterson@allisonmackenzie.com 
 
      Attorneys for Petitioner VIDLER WATER 
      COMPANY, INC.   
       
 

 

 

  

JA_20495
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I hereby certify that I am an employee of ALLISON 

MacKENZIE, LTD., Attorneys at Law, and that on this date, I caused a true and correct 

copy of the foregoing document to be served on all parties to this action by electronic 

service to the participates in this case who are registered with the Eighth Judicial District 

Court’s Odyssey eFileNV File & Service system to this matter. 

 I hereby certify that I caused a true and correct copy of the foregoing document 

to be served via FedEx as follow: 

Clark County District Court 
Attn: Hon. Bita Yeager – District. Ct. Dept. 1 

Court Administration – 2nd Floor 
200 Lewis Avenue 

Las Vegas, NV  89101 
 
 DATED this 11th day of January, 2022. 

 
 
          /s/ Nancy Fontenot     
       NANCY FONTENOT 
 
 
 
 
 
 

4868-0268-1609, v. 1 
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ROA 
 
DYLAN V. FREHNER, ESQ. 
Nevada State Bar No. 9020 
LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada  89043 
Telephone: (775) 962-8073 
Email: dfrehner@lincolncountynv.gov 
 
WAYNE O. KLOMP, ESQ. 
Nevada State Bar No. 10109 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
Email: wayne@greatbasinlawyer.com 
 
KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 366 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada  89703 
Telephone: (775) 687-0202 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Petitioners, LINCOLN COUNTY 
WATER DISTRICT and VIDLER WATER 
COMPANY, INC. 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
LAS VEGAS VALLEY WATER DISTRICT,  Case No. A-20-816761-C 
and SOUTHERN NEVADA WATER 
AUTHORITY, et al.,      Dept. No. 1 
 
  Petitioners,      Consolidated with Cases: 
         A-20-817765-P 
 vs.        A-20-818015-P 
         A-20-817977-P 
ADAM SULLIVAN, P.E., Acting     A-20-818069-P 
Nevada State Engineer, et al.,     A-20-817840-P 
         A-20-817876-P 
  Respondent.      A-21-833572-J 
      / 
 
LINCOLN COUNTY WATER DISTRICT AND VIDLER WATER COMPANY, 

INC.’S MASTER RECORD ON APPEAL CITED IN 
OPENING, ANSWERING AND REPLY BRIEFS 

(VOLUME 1 OF 3) 
/// 

Case Number: A-20-816761-C

Electronically Filed
1/11/2022 4:49 PM
Steven D. Grierson
CLERK OF THE COURT

JA_20497
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 Petitioners, LINCOLN COUNTY WATER DISTRICT (“LINCOLN”) and 

VIDLER WATER COMPANY, INC. (“VIDLER”), by and through their counsel, 

DYLAN V. FREHNER, LINCOLN COUNTY DISTRICT ATTORNEY, WAYNE O. 

KLOMP of GREAT BASIN LAW, and KAREN A. PETERSON of ALLISON 

MacKENZIE, LTD., submit their Master Record on Appeal cited in their Opening, 

Answering and Reply Briefs in support of their Petition for Judicial Review. 

 The attached documents constitute excerpts from the Record on Appeal cited in 

LINCOLN/VIDLER’s Opening, Answering and Reply Briefs in support of their 

Petition for Judicial Review. 

DESCRIPTION SE ROA NO. 
 

Volume 1 2 – 4945 
 

Volume 2 8058 – 36591 
 

Volume 3 36689 – 54520 
 

 
 

AFFIRMATION 
 

 The undersigned does hereby affirm that the foregoing DOES NOT contain the 

social security number of any person. 

 DATED this 11th day of January, 2022. 

LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada  89043 
Telephone: (775) 962-8073 
 

 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER #9020 
Email: dfrehner@lincolncountynv.gov 

 
 
/// 
 
/// 
 
/// 
 
/// 
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GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 

 
   /s/ Wayne O. Klomp     
WAYNE O. KLOMP #10109 
Email: wayne@greatbasinlawyer.com 
 
Attorneys for Lincoln County Water District 

 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
Telephone: (775) 687-0202   
 

 
   /s/ Karen A. Peterson    
KAREN A. PETERSON #366 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Vidler Water Company, Inc. 
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I hereby certify that I am an employee of ALLISON 

MacKENZIE, LTD., Attorneys at Law, and that on this date, I caused a true and correct 

copy of the foregoing document to be served on all parties to this action by electronic 

service to the participates in this case who are registered with the Eighth Judicial District 

Court’s Odyssey eFileNV File & Service system to this matter. 

 I hereby certify that I caused a true and correct copy of the foregoing document 

to be served via FedEx as follow: 

Clark County District Court 
Attn: Hon. Bita Yeager – District. Ct. Dept. 1 

Court Administration – 2nd Floor 
200 Lewis Avenue 

Las Vegas, NV  89101 
 
 DATED this 11th day of January, 2022. 
 
 
          /s/ Nancy Fontenot     
       NANCY FONTENOT 
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ROA 
 
DYLAN V. FREHNER, ESQ. 
Nevada State Bar No. 9020 
LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada  89043 
Telephone: (775) 962-8073 
Email: dfrehner@lincolncountynv.gov 
 
WAYNE O. KLOMP, ESQ. 
Nevada State Bar No. 10109 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
Email: wayne@greatbasinlawyer.com 
 
KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 366 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada  89703 
Telephone: (775) 687-0202 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Petitioners, LINCOLN COUNTY 
WATER DISTRICT and VIDLER WATER 
COMPANY, INC. 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
LAS VEGAS VALLEY WATER DISTRICT,  Case No. A-20-816761-C 
and SOUTHERN NEVADA WATER 
AUTHORITY, et al.,      Dept. No. 1 
 
  Petitioners,      Consolidated with Cases: 
         A-20-817765-P 
 vs.        A-20-818015-P 
         A-20-817977-P 
ADAM SULLIVAN, P.E., Acting     A-20-818069-P 
Nevada State Engineer, et al.,     A-20-817840-P 
         A-20-817876-P 
  Respondent.      A-21-833572-J 
      / 
 
LINCOLN COUNTY WATER DISTRICT AND VIDLER WATER COMPANY, 

INC.’S MASTER RECORD ON APPEAL CITED IN 
OPENING, ANSWERING AND REPLY BRIEFS 

(VOLUME 2 OF 3) 
/// 

Case Number: A-20-816761-C

Electronically Filed
1/11/2022 4:51 PM
Steven D. Grierson
CLERK OF THE COURT

JA_20808
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 Petitioners, LINCOLN COUNTY WATER DISTRICT (“LINCOLN”) and 

VIDLER WATER COMPANY, INC. (“VIDLER”), by and through their counsel, 

DYLAN V. FREHNER, LINCOLN COUNTY DISTRICT ATTORNEY, WAYNE O. 

KLOMP of GREAT BASIN LAW, and KAREN A. PETERSON of ALLISON 

MacKENZIE, LTD., submit their Master Record on Appeal cited in their Opening, 

Answering and Reply Briefs in support of their Petition for Judicial Review. 

 The attached documents constitute excerpts from the Record on Appeal cited in 

LINCOLN/VIDLER’s Opening, Answering and Reply Briefs in support of their 

Petition for Judicial Review. 

DESCRIPTION SE ROA NO. 
 

Volume 1 2 – 4945 
 

Volume 2 8058 – 36591 
 

Volume 3 36689 – 54520 
 

 
 

AFFIRMATION 
 

 The undersigned does hereby affirm that the foregoing DOES NOT contain the 

social security number of any person. 

 DATED this 11th day of January, 2022. 

LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada  89043 
Telephone: (775) 962-8073 
 

 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER #9020 
Email: dfrehner@lincolncountynv.gov 

 
 
/// 
 
/// 
 
/// 
 
/// 
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GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 

 
   /s/ Wayne O. Klomp     
WAYNE O. KLOMP #10109 
Email: wayne@greatbasinlawyer.com 
 
Attorneys for Lincoln County Water District 

 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
Telephone: (775) 687-0202   
 

 
   /s/ Karen A. Peterson    
KAREN A. PETERSON #366 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Vidler Water Company, Inc. 
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I hereby certify that I am an employee of ALLISON 

MacKENZIE, LTD., Attorneys at Law, and that on this date, I caused a true and correct 

copy of the foregoing document to be served on all parties to this action by electronic 

service to the participates in this case who are registered with the Eighth Judicial District 

Court’s Odyssey eFileNV File & Service system to this matter. 

 I hereby certify that I caused a true and correct copy of the foregoing document 

to be served via FedEx as follow: 

Clark County District Court 
Attn: Hon. Bita Yeager – District. Ct. Dept. 1 

Court Administration – 2nd Floor 
200 Lewis Avenue 

Las Vegas, NV  89101 
 
 DATED this 11th day of January, 2022. 
 
 
          /s/ Nancy Fontenot     
       NANCY FONTENOT 
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ROA 
 
DYLAN V. FREHNER, ESQ. 
Nevada State Bar No. 9020 
LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada  89043 
Telephone: (775) 962-8073 
Email: dfrehner@lincolncountynv.gov 
 
WAYNE O. KLOMP, ESQ. 
Nevada State Bar No. 10109 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
Email: wayne@greatbasinlawyer.com 
 
KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 366 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada  89703 
Telephone: (775) 687-0202 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Petitioners, LINCOLN COUNTY 
WATER DISTRICT and VIDLER WATER 
COMPANY, INC. 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
LAS VEGAS VALLEY WATER DISTRICT,  Case No. A-20-816761-C 
and SOUTHERN NEVADA WATER 
AUTHORITY, et al.,      Dept. No. 1 
 
  Petitioners,      Consolidated with Cases: 
         A-20-817765-P 
 vs.        A-20-818015-P 
         A-20-817977-P 
ADAM SULLIVAN, P.E., Acting     A-20-818069-P 
Nevada State Engineer, et al.,     A-20-817840-P 
         A-20-817876-P 
  Respondent.      A-21-833572-J 
      / 
 
LINCOLN COUNTY WATER DISTRICT AND VIDLER WATER COMPANY, 

INC.’S MASTER RECORD ON APPEAL CITED IN 
OPENING, ANSWERING AND REPLY BRIEFS 

(VOLUME 3 OF 3) 
/// 

Case Number: A-20-816761-C

Electronically Filed
1/11/2022 4:57 PM
Steven D. Grierson
CLERK OF THE COURT

JA_21288
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 Petitioners, LINCOLN COUNTY WATER DISTRICT (“LINCOLN”) and 

VIDLER WATER COMPANY, INC. (“VIDLER”), by and through their counsel, 

DYLAN V. FREHNER, LINCOLN COUNTY DISTRICT ATTORNEY, WAYNE O. 

KLOMP of GREAT BASIN LAW, and KAREN A. PETERSON of ALLISON 

MacKENZIE, LTD., submit their Master Record on Appeal cited in their Opening, 

Answering and Reply Briefs in support of their Petition for Judicial Review. 

 The attached documents constitute excerpts from the Record on Appeal cited in 

LINCOLN/VIDLER’s Opening, Answering and Reply Briefs in support of their 

Petition for Judicial Review. 

DESCRIPTION SE ROA NO. 
 

Volume 1 2 – 4945 
 

Volume 2 8058 – 36591 
 

Volume 3 36689 – 54520 
 

 
 

AFFIRMATION 
 

 The undersigned does hereby affirm that the foregoing DOES NOT contain the 

social security number of any person. 

 DATED this 11th day of January, 2022. 

LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada  89043 
Telephone: (775) 962-8073 
 

 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER #9020 
Email: dfrehner@lincolncountynv.gov 

 
 
/// 
 
/// 
 
/// 
 
/// 
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GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 

 
   /s/ Wayne O. Klomp     
WAYNE O. KLOMP #10109 
Email: wayne@greatbasinlawyer.com 
 
Attorneys for Lincoln County Water District 

 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
Telephone: (775) 687-0202   
 

 
   /s/ Karen A. Peterson    
KAREN A. PETERSON #366 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Vidler Water Company, Inc. 
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I hereby certify that I am an employee of ALLISON 

MacKENZIE, LTD., Attorneys at Law, and that on this date, I caused a true and correct 

copy of the foregoing document to be served on all parties to this action by electronic 

service to the participates in this case who are registered with the Eighth Judicial District 

Court’s Odyssey eFileNV File & Service system to this matter. 

 I hereby certify that I caused a true and correct copy of the foregoing document 

to be served via FedEx as follow: 

Clark County District Court 
Attn: Hon. Bita Yeager – District. Ct. Dept. 1 

Court Administration – 2nd Floor 
200 Lewis Avenue 

Las Vegas, NV  89101 
 
 DATED this 11th day of January, 2022. 
 
 
          /s/ Nancy Fontenot     
       NANCY FONTENOT 
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2 

3 

PETITIONER MUDDY VALLEY IRRIGATION COMPANY'S 
REPLY BRIEF 

MUDDY VALLEY IRRIGATION COMPANY ("MVIC"), by and through its 

4 counsel, STEVEN D. KING and DOTSON LAW, hereby files its Reply Brief 

5 following its Petition for Judicial Review of Order 1309 issued by the Nevada State 

6 Engineer on June 15, 2020 pursuant to EDCR 2.15. This Reply Brief is based on all 
7 

8 

9 

10 

papers and pleadings that are on file with this Court relating to this matter. 

NRAP RULE 26.1 DISCLOSURE 

The undersigned counsel of record hereby certifies that MUDDY VALLEY 

11 IRRIGATION COMPANY is a Nevada Corporation. It has no parent corporations and 

12 no public company owns 10% or more of its stock. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated this}!_ day of January, 2022. 

STEVEN D. KING 
Nevada State Bar No. 4304 
227 River Road 
Dayton, Nevada 89403 
(775) 427-5821 

ROBERT A. DOTSON 
Nevada State Bar No. 5285 
JUSTIN C. VANCE 
Nevada State Bar No. 11306 
DOTSON LAW 
5355 Reno Corporate Dr., Suite 100 
Reno, Nevada 89511 
(775) 501-9400 
Attorneys for Petitioner MVIC 
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2 

3 

ARGUMENT 

Throughout the briefing in this matter, it has become apparent that all parties are 

4 primarily focused on the same issues. While some parties have addressed all issues 

5 and some parties only some of the issues, the parties have generally agreed that the 

6 applicable issues are ( 1) the delineation of the L WRFS, including discussing the 

7 

8 

9 

authority of the Nevada State Engineer to create it; (2) the criteria for the inclusion of 

the various sub-basins, including Kane Springs and Black Mountain; (3) the adequacy 

10 
of due process regarding those issues involving the designation of the L WRFS; and ( 4) 

11 the determination that 8,000 afa can be pumped from the LWRFS. To be sure, there 

12 are various sub-issues related to each of the above-named issues, and the list is not to 

13 be considered exclusive or preclude a party from restating the issue. 

14 

15 

16 

Thus far, MVIC has primarily addressed the first and fourth issues mentioned 

above, whether in its Opening Brief or Answering Brief. It has taken no strong 

17 
position regarding the second and third issues, however it has raised due process 

18 concerns related to what it views as a conflict determination in allowing the 8,000 afa 

19 to be pumped, while acknowledging that such pumping will likely not result in the 

20 return to predevelopment flows in the Muddy River. As the argument regarding the 

21 State Engineer's authority to create the LWRFS was fully addressed in MVIC's 
22 

23 
Answering Brief, this brief will focus almost solely on the fourth issue and its sub-

24 
parts; that is, the propriety of the determination by the State Engineer that 8,000 afa 

25 
can be pumped from the L WRFS, as well as replying to the arguments of other parties. 

26 Ill 

27 Ill 

28 Ill 

5355 RENO CORPORATE DR. 
SUITE #100 

RENO, NEV ADA 8951 l 
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2 

3 

4 

I. The Nevada State Engineer committed reversable error in determining that 
up to 8,000 afa could be pumped from the L WRFS while acknowledging 
that the current flow is below the amount decreed. 

The Nevada State Engineer ("NSE'') committed prejudicial legal error in making 

5 
certain findings in Order 1309 in violation of the Muddy River Decree and MVIC' s 

6 due process rights. Rather than protect MVIC's senior decreed water rights as it is 

7 statutorily obligated to do, 1 the NSE, through Order 1309, effectively repudiated and 

8 curtailed MVIC's decreed rights which the Muddy River Decree had previously 

9 

10 

11 

determined had been appropriated and put to beneficial use prior to March 1, 1905.2 

The NSE did this by finding that up to 8,000 afa could be pumped from the L WRFS 

12 
without conflicting with those decreed rights. This was done without notice that there 

13 would be a finding related to conflicts, thus violating MVIC's due process rights, and 

14 in clear violation of applicable law. The determination also was not based upon 

15 substantial evidence and even conflicts with his other findings. 

16 

17 

18 

19 

A. The rights provided to MVIC through the Muddy River Decree are 
expansive and go beyond the specific and limited allotment some 
parties refer to. 

The NSE acknowledges the Muddy River Decree of 1920 ("the Decree") as 

20 establishing water rights to the Muddy River and does not dispute that these decreed 

21 
rights are the oldest and most senior rights in the L WRFS.3 The NSE further 

22 
recognizes that MVIC owns most of the decreed rights in the Muddy River.4 

23 

24 

25 1 See NRS 533.0245. 
2 See Judgment and Decree, Muddy Valley Irrigation Company v. Moapa and Salt Lake Produce 

26 Company et al ("Muddy River Decree" or "Decree") (March 11, 1920) (SE ROA 33770-33816) at p. 
7, ,I 7 (SE ROA 33 777). 

27 3 See, e.g., NSE Answering Brief at 4:22-24. 

28 
4 NSE Answering Brief at 5:20-22. It should be noted that the NSE mistakenly refers to MVIC as 
"Moapa" Valley rather than "Muddy" Valley. 

5355 RENO CORPORATE DR. 
2 SUITE 11100 

RENO, NEV ADA 8951 I 
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Moreover, it does not appear that any other party has disputed these facts. However, 
2 

3 
despite this recognition, it is clear after reviewing the various parties' answering briefs 

4 as well as briefs by intervenors that the parties have an incorrect understanding, or at 

5 least advance an incorrect interpretation, of MVIC's rights under the Muddy River 

6 Decree and, as a result, fail to recognize MVIC's unique position and the impact it has 

7 and continues to experience. 
8 

9 
CSI undertakes a long and complicated analysis regarding diversion rates and 

10 
ultimately contends that the Decree limits the total amount of water that users can 

11 divert from the River.5 This conclusion is inconsistent with the plain language of the 

12 Decree. Lincoln County/Vidler (sometimes herein "Vidler") disputes that MVIC is 

13 entitled to any additional flow from the Muddy River from what it is currently 

14 

15 

16 

receiving and seems to argue that the flow of the river can be reduced even further 

without violation of the Decree which awarded all of the predevelopment water in the 

river. 6 Vidler contends that MVIC has no right to any water that is not specifically 
17 

18 delineated in and related to acreage identified in the Decree, disputing the right to put 

19 to beneficial use any water not otherwise allocated by specific awards to others in the 

20 Decree and suggesting that MVIC's allotment is limited to 36.2588 cfs of water as set 

21 forth in the determination tables provided in the Decree. 7 

22 

23 
What the parties refuse to acknowledge is that while MVIC does in fact have a 

specific diversion rate associated with its rights as set forth in part 1 of the Decree, 8 the 
24 

25 Decree further provides that MVIC has the rights to and is directed to put to beneficial 

26 
5 CSI Answering Brief at 16: 19-20. 

27 6 Lincoln County/Vidler Answering Brief to SNW A/MVIC at pp 9-16. 

28 
7 Lincoln County/Vidler Answering Brief to SNW A/MVIC at pp. 9-11. 
8 See Decree (SE ROA 33770 - 33816) at SE ROA 33798. 
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use any water that exists, even if that water is in excess of the specific sum decreed to 
2 

3 
MVIC. This sum of water, which is awarded to MVIC, is in addition to those specific 

4 sums and would be all water flowing in the Muddy River which is in excess of the 

5 quantity of water utilized through specific diversion rates of MVIC and all others 

6 which existed in the river at the time of the Decree, as well as any water which might 

7 not be utilized by others who hold decreed rights. In opposing the arguments of MVIC 
8 

9 
the parties simply seek to discount or ignore the language of the Decree awarding these 

10 
rights, which is very specific and clear. It provides: 

11 

12 

13 

14 

[T]he Muddy Valley Irrigation Company is declared and 
decreed to have acquired by valid appropriate and 
beneficial use and to be entitled to divert and use upon the 
lands ... all waters of said Muddy River, its head waters, 
sources of supply and tributaries save and except the 
several amounts and rights hereinbefore specified ... 9 

15 
The Decree goes on to confirm that "the total aggregate volume of the several amounts 

16 

17 
and quantities of water awarded and allotted ... is the total available flow of said Muddy 

18 River and consumes and exhausts all of the available flow of the said Muddy Valley 

19 River. .. " 10 How the parties can gloss over or minimize that language as general and 

20 non-specific is transparently self-serving. The "bottom line" is that MVIC is entitled 

21 to its specific allotment, as well as any additional flows beyond the specific allotments 
22 

particularly provided for in the Decree which would have otherwise have occurred in 
23 

24 
the past and the future and would and could have been put to beneficial use, in the past 

25 and the future. 11 The premise from which the NSE was understood to be approaching 

26 
9 Decree (SE ROA 33770 - 33816) at 20: 1-8 (SE ROA 33790) (emphasis added). 

27 10 Id. at 22:28-23: 1 ( emphasis added). 

28 
11 There is no suggestion here by any party that all of water that should come to be possessed by 
MVIC will not be put to beneficial use, indeed it all will. 

5355 RENO CORPORA TE DR. 4 SUITE #100 

RENO, NEVADA 89511 

JA_21499



DOTSON LAW 

the Order 1309 hearing was to determine/quantify the sum of water that otherwise 
2 

3 
would be flowing in the Muddy River but for its interception by pumping and a 

4 determination of the pumping which could occur while allowing the river to return to 

5 those flows. The predevelopment flows as they existed at the time of the Decree and 

6 upon which the Decree was based (33,900 afa) are the "Decreed Flows." 12 If there is a 

7 
reduction in the Decreed Flows it is axiomatic that there is a conflict with senior rights 

8 

9 
and a curtailment of MVIC's rights which needs to be addressed in the subsequent 

conflict hearings. 13 The appropriate conclusion should be that any pumping which 
10 

11 keeps the flow of the Muddy River from being anything less than the Decreed Flows 

12 conflicts with MVIC's decreed rights. Instead, the NSE determined that the flow has 

13 been reduced by approximately 3,000 afa yet he determined what pumping could be 

14 
allowed so that the situation would not worsen rather than what needed to occur to 

15 

16 

17 

18 

19 

20 

21 

reestablish those flows. 

B. Consideration of Muddy River conflicts was explicitly outside the 
scope of the hearing and should not have been included in Order 
1309. 

In its Opening Brief, MVIC argues that its due process rights were violated 

because a conflicts analysis was outside of the noticed scope of the hearing. There is 

22 
agreement and no party disputes that water rights are property rights subject to due 

23 process protection, that MVI C is a "person" whose due process rights must be 

24 protected, or the basic principles of notice and opportunity to be heard. However, the 

25 
12 See SNWA Report (June 2019) (SE ROA 41930-42072) at§ 3.4.1 (SE ROA 41962) describing 

26 the predevelopment flows as measured in 1946 as 33,900 afa and the average flow measured from 

27 July 1, 1913toJune30, 1915andOctoberl, 1916toSeptember30, 1917as34,000afa. TheNSE 
further recognizes 33,900 afa as the predevelopment flow. See Order 1309 (SE ROA 2-69) at p. 61 

28 (SE ROA 62). 
13 See SNWA Report (June 2019) (SE ROA 41930-42072) at§ 3.4.1 (SE ROA 41996-41997). 
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NSE and Vidler both contend that MVIC did in fact have the required notice and an 
2 

3 
opportunity to present evidence on conflicts. 

4 The NSE points out that one of the stated purposes of the hearing was to 

5 determine the amount of water that could be sustainably pumped in the L WRFS 

6 without conflicting with senior decreed rights, but acknowledges the hearing was not 

7 intended to resolve conflicts. 14 Indeed, the hearing officer stated: 
8 

9 
[T]he purpose of the hearing is not to resolve or address 
allegations of conflict between groundwater pumping 
within the L WRFS and Muddy River decreed rights. That 
is not the purpose of this hearing and that's not what we 
are going to be deciding at this point in time. 

The purpose of the hearing is to determine what the 
sustainability is, what the impact is on decreed rights, 15 

and then addressing and resolving allegations of conflict 
should that be a determination that will be addressed in, at 
a future point in time. 16 

10 

11 

12 

13 

14 

15 

16 
The NSE' s statements at the Prehearing Conference assured MVIC conflicts would not 

17 

18 
be discussed or, at best, create an ambiguity with respect to what the scope of the 

19 hearing would be. Order 1309 makes a specific finding regarding conflicts as it states 

20 that "capture or potential capture of flows of the waters of a decreed system does not 

21 constitute a conflict." 17 This is not only a clear conflict determination which reaches a 

22 conclusion and resolves the allegation of conflict between groundwater pumping and 
23 

decreed rights, finding capture of those waters to be no conflict, but also a clearly 
24 

25 14 NSE Answering Brief at 11: 19-22, citing Transcript from Prehearing Conference at SE ROA 522. 
15 Although MVIC interpreted this as language indicative of an intent to protect the decreed rights, 

26 some would suggest this was an indication to address conflicts. If so, that is in direct opposition to 

the other statements of the NSE. 
27 16 See Transcript of Proceedings, Public Hearing, Prehearing Conference, August 8, 2019 (SE ROA 

28 519-552) at 12 :6-15 (SE ROA 522) ( emphasis added). 
17 See Order 1309 (SE ROA 2 - 69) at p. 60 (SE ROA at 61). 
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erroneous legal conclusion in light of the language of the Decree in place governing 
2 

3 
this "system." The NSE further stated that "there is no conflict as long as the senior 

4 water rights are served." 18 This is similarly a clearly erroneous holding. Regardless of 

5 the legality of the determination, it is undisputable that the NSE made a conflicts 

6 determination despite having said he would not do so. Before making the blanket and 

7 unsupported determination that capture of Muddy River flows governed by the Decree 
8 

9 
somehow does not conflict with senior decreed rights to Muddy River flows, the NSE 

10 
should have specified that he would be considering that issue and might make that 

11 determination. Such a notice would have allowed MVIC to address that possible 

12 ruling at the hearing, which may have resulted in it retaining and presenting an expert 

13 and providing testimony and evidence on that particular issue, and at the very least 

14 

15 

16 

examining witnesses and presenting its own views on that topic. 

Lincoln County/Vidler is the other party who specifically tries to refute MVIC's 

17 
due process arguments. They state that "SNW A and MVIC were properly provided 

18 notice and an opportunity to participate in the Order 1309 proceedings." 19 However, 

19 the issue is not whether they were provided any notice at all regarding the hearing and 

20 had an opportunity to and even did participate; rather, it is whether they had proper 

21 

22 

23 

notice of the issues to be determined. In this case, proper notice would have been 

notifying MVIC that a determination of whether reduction in receipt of the quantity of 

water awarded to it under the Decree is a conflict and that such a determination was, in 
24 

25 
fact, going to be made. This would have significantly altered the level of and strategy 

26 surrounding MVIC's participation. It would have changed what MVIC understood to 

27 

28 1s Id. 
19 Lincoln County/Vidler Answering Brief to SNWA/MVIC at 28:18-19. 
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be at stake in the hearing. Though it participated, it did so as if conflicts were not 
2 

3 
going to be addressed and with the belief that the NSE was intending to protect its 

4 
decreed rights in a sum equal to the amounts awarded in the Decree. As a result, it did 

5 not have the opportunity to evaluate its position in that regard, determine whether to 

6 retain an expert to address conflicts, or otherwise submit evidence to address that 

7 

8 

9 

supremely important issue. 

Lincoln County/Vidler also argues that "SNW A and MVIC presented all 

10 
evidence they desired at the Order 1309 hearings" and that they in fact brought up the 

11 issue of conflicts themselves.20 While the apparent ability to clairvoyantly ascertain 

12 MVIC's desired evidence would be amazing, it is clear that Lincoln CountyNidler 

13 really does not know what MVIC "desired" at the hearing. In reality, those desires 

14 

15 

16 

were shaped by the type of notice MVIC received and therefore the type of evidence it 

believed needed to be presented. Unfortunately, MVIC incorrectly assumed that the 

17 
NSE would follow the law and limit the pumping so as to protect the Decreed Flows of 

18 the Muddy River. 

19 The NSE also used a consumptive use analysis to determine what MVIC's 

20 supposed "requirement" of water would be.21 This issue is clearly related to the 

21 conflicts analysis eventually undertaken and there was absolutely no notice that the 
22 

23 
NSE would be reviewing and calculating MVIC's water use needs, let alone 

24 
undertaking a consumptive use analysis using hypothetical crops to determine MVIC's 

25 supposed "requirement," and as a result MVIC did not have the opportunity to be 

26 

27 

28 
20 Lincoln County/Vidler Answering Brief to SNWA/MVIC at 28:22-26. 
21 See Order 1309 (Se ROA 2-69) at p. 61 (SE ROA 62). 
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heard on that issue from a factual or a legal basis. Accordingly, due process was 
2 

3 
indisputably violated in that regard as well. 

4 

5 

6 

7 

C. The determination that 8,000 afa can be pumped from the LWRFS 
violates Nevada law, including the prior appropriation doctrine, and 
is effectively a curtailment of MVIC's decreed rights. 

The NSE recognizes his "legislative prescribed duty to protect senior decreed 

8 
rights in the Muddy River" and contends that Order 1309 is a basic exercise of that 

9 duty. 22 He further claims that the determination that 8,000 afa can be pumped from the 

1 o L WRFS is "not legitimately challenged by SNW A and MVIC" and that MVIC instead 

11 is attacking an "incidental finding" that the current flow is sufficient to serve all 

12 
decreed rights and that reductions in flow do not conflict with decreed rights.23 Thus, 

13 
in one breath the NSE concedes that a conflict exists and then proceeds to dismiss that 

14 

15 
conflict as insignificant or non-actionable. However, this "incidental" finding based 

16 on a legally and factually faulty consumptive use analysis operates to reduce the 

17 allotment of Muddy River decreed rights of 33,933.63 afa set forth in the Decree a 

18 hundred years ago to 28,300 afa today, which is a reduction of nearly 6,000 afa.24 This 

19 
reduction is not insignificant and there is nothing "incidental" about such an action. 

20 

21 
Order 1309 acknowledges that the predevelopment baseflow of the river was about 

22 
33,900 afa but that flow has averaged only 30,600 afa since 2015.25 Given that 

23 MVIC's water rights are based upon predevelopment flows, pumping which keeps the 

24 river at anywhere less than that amount, 33,900 afa, is a curtailment. Further, as its 

25 shareholder Vidler has noted in its briefing, MVIC, as the senior decreed holder of 

26 
22 NSE Answering Brief at 18:27-19:2. 

27 23 NSE Answering Brief at 36: 19-24. 

28 
24 See Order 1309 (SE ROA 2-69) at p. 61 (SE ROA 62). 
25 See Order 1309 (SE ROA 2-69) at p. 61 (SE ROA 62). 
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those rights and the last to be served on the river, is the only party that is bearing the 
2 

3 
harm of whatever groundwater pumping is capturing. Based upon Order 1309 that 

4 harm is currently approximately 3,300 afa. 

5 With regard to the flows of the Muddy River it is important to note that no party, 

6 including CSI, Vidler or the NSE, is actually arguing that the Muddy River will at 

7 some point return to predevelopment flows if the pumping currently occurring and 
8 

9 
allowed under Order 1309 continues. In fact, the NSE describes the "remarkably 

10 
consistent and widespread" detrimental effects of pumping in the L WRFS, 

11 acknowledging it is the pumping rather than drought that has led to a decline in 

12 groundwater flows, and further acknowledges that the groundwater has not returned to 

13 pre-pumping levels but is instead reaching an equilibrium where levels are no longer 

14 declining, but they are not recovering further either. 26 If that premise is believed by 
15 

16 
the NSE it does not require a degree in hydrology to determine that continued pumping 

17 
at that level will not result in a return to prior flows. Indeed, a high school physics 

18 course provides the adequate education to reach the conclusion that any level of 

19 pumping which continues to lower water levels and fails to allow further recovery will 

20 not be sufficient to correct the condition. In order to protect decreed rights the 

21 

22 

23 

pumping allowed must be such that leads to the recovery of the river to 

predevelopment Decreed Flows. Order 1309 retreats from that as even a possibility 

and therefore cannot stand. 
24 

25 

26 26 NSE Answering Brief at 7:25-8:25. This is consistent with the evidence in the record, including 
evidence that over the last 27 years about 47% of the water pumped is captured from MRSA 

27 discharge and the rest from aquifer storage and that once capture of aquifer storage is reduced to zero 

28 
all of the water pumped will be captured MRSA discharge. See, SNWA Report (June 2019) (SE 
ROA 41930 - 42029) at § 3.4.1 (SE ROA 42003-42004). 
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2 

3 

1. NRS 533.3703 prohibits the NSE from undertaking a 
consumptive use analysis of MVIC's "requirements." 

The NSE contends that he used a "standard accepted method" in looking to "the 

4 consumptive use rate for a high-water use crop, alfalfa, based on a full cover, well-

s watered field."27 At the outset, it is important to note it would only be appropriate for 

6 
such an analysis to be done before a right is perfected, but these rights were perfected 

7 

8 
over 100 years ago through the Decree and that analysis should not be undertaken now. 

9 
It is only because the NSE did in fact engage in this improper analysis that MVIC is 

10 forced to address it now. 

11 While MVIC in its Opening Brief criticized this method and noted the lack of 

12 evidence upon which it is based, it is critical to point out that use of this method by the 

13 
NSE is illegal under Nevada law. Nevada statutes allow the NSE to consider 

14 

15 
consumptive use in some instances; however, this allowance " [does] not apply to any 

16 
decreed, certified or permitted right to appropriate water which originates in the Virgin 

17 River or the Muddy River."28 The NSE acknowledged that he used this method to 

18 estimate the actual water needed to satisfy the vested rights in the Decree. 29 In doing 

19 so, he clearly violated the law, making his findings that 8,000 afa can be pumped from 

20 
the L WRFS contrary to law and serving as a basis for remand. 

21 

22 

23 

2. Order 1309 violates NRS 533.0245. 

Nevada law prohibits the NSE from carrying out his duties in a manner that 

24 conflicts with any applicable portion of a decree or order issued by a state or federal 

25 court. 30 The NSE referenced this statute in arguing that Order 1309 was within his 

26 
27 NSE Answering Brief at 37:6-10. 

27 28 See NRS 533.3703(2)(b ). 

28 
29 NSE Answering Brief at 37:6-15. 
30 See NRS 533.0245. 
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authority to issue.31 He also acknowledges this statute's application to "ensure[] that 
2 

the prior decrees are complied with."32 The Nevada Supreme Court, citing this statute, 
3 

4 has acknowledged that Nevada's water law prohibits the reallocation of adjudicated 

5 water rights. 33 The Muddy River Decree is an Order through which rights were 

6 decreed to MVIC. As set forth above, the allowance of pumping at a rate that will not 

7 allow the Muddy River to recover to its pre-development flow of 33,900 afa is a 
8 

9 
curtailment of the rights provided to MVIC under the Decree in favor of the pumping 

10 
that is reducing the flow. This effectively constitutes a reallocation by a different 

11 name and, as Shakespeare correctly observed, changing the name of something does 

12 not change its essential qualities, or as he said it, "a rose by any other name would 

13 smell as sweet."34 The NSE is essentially claiming that he is not changing MVIC's 

14 water rights, just that the amount of water available from which MVIC can attempt to 
15 

16 
satisfy its rights is now less than what was provided for in the Decree. Thus, Order 

17 
1309 is contrary to law with respect to this determination. 

18 

19 

3. Order 1309 violates NRS 533.210. 

No party has disputed MVIC's contention that NRS 533.210 prohibits the rights 

20 provided to MVIC in the Muddy River Decree to be altered. Rather, the arguments 

21 advanced by the NSE and Lincoln County/Vidler are generally that Order 1309 does 
22 

23 
not modify MVIC's rights under the Decree. As stated above, MVIC's decreed rights 

24 
were based on the Decreed Flows of 33,900 afa. The NSE has recognized that it is 

25 pumping rather than other causes which has led to the decline in flow and that the flow 

26 
31 NSE Answering Brief at 30:8-14. 

27 32 NSE Answering Brief at 34:24-26. 

28 
33 Min. Cty. v. Lyon Cty., 136 Nev. Adv. Op. 58,473 P.3d 418,429 (2020). 
34 William Shakespeare, Romeo and Juliet act 2, sc. 2. 
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1 

2 
is not expected to recover to predevelopment levels.35 Thus Order 1309, while perhaps 

3 
not intending to alter MVIC 's decreed rights, has precisely that effect. 

4 

5 

6 

4. Order 1309 violates the non-impairment doctrine set forth in 
NRS 533.085. 

The NSE's determination that 8,000 afa can be pumped from the LWRFS is a 

7 violation of the non-impairment doctrine, which provides: 

8 

9 

10 

11 

12 

13 

Nothing contained in this chapter shall impair the vested 
right of any person to the use of water, nor shall the right 
of any person to take and use water be impaired or affected 
by any of the provisions of this chapter where 
appropriations have been initiated in accordance with law 
prior to March 22, 1913. 36 

This doctrine has explicitly been extended to protect against changes to decreed 

14 rights. 37 Lincoln County/Vidler argue that this doctrine has not been violated based 
15 

upon their belief that Order 1309 does not modify MVIC's rights under the Decree.38 

16 
However, as explained above, the State Engineer's actions do operate as a curtailment 

17 

18 
of MVIC's senior decreed rights. Thus, the inconvenient factual truth is that Order 

19 1309 itself is illegal as "[t]he statutory water scheme in Nevada ... expressly prohibits 

20 reallocating adjudicated water rights that have not been abandoned, forfeited, or 

21 otherwise lost pursuant to an express statutory provision. "39 

22 

23 

24 
35 NSE Answering Brief at 7:25-8:25. 

25 36 NRS 533.085(1). 
37 See Andersen Fam. Assocs. v. Hugh Ricci, P.E., 124 Nev. 182, 192, 179 P.3d 1201, 1207 (2008) 

26 ("[ a ]!though Carson City changed the use of its vested rights, those rights remained of the same 

27 
character - i.e., they remained vested and did not become solely permitted rights just because the 
holder obtained a permit changing the use of the rights."). 

28 38 See Lincoln County/Vidler Answering Briefto SNW A/MVIC at 8: 17-19. 
39 Mineral Cty., 136 Nev. Adv. Op. 58,473 P.3d at 429. 
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2 

3 

4 

5 

5. Order 1309 violates the Prior Appropriation Doctrine. 

The NSE and Lincoln County/Vidler seem to agree that the prior appropriation 

doctrine means "first in time, first in right."40 No other party seems to dispute this 

long-held understanding. Thus, there appears to be no dispute that "[w]ater rights are 

6 
given "subject to existing rights, NRS 533 .430( 1 ), given dates of priority, NRS 

7 533.265(2)(b ), and determined based on relative rights, NRS 533.090(1 )-(2)."41 The 

8 NSE further recognizes that there is nothing which limits his "duty to protect senior 

9 rights."42 The dispute, however, centers around the extent to which Order 1309 truly 

10 
protects MVIC's senior decreed rights as set forth in the Decree rather than 

11 

12 
redistributes them. For the reasons set forth above, MVIC contends that Order 1309 

13 
modifies its century-old rights under the Decree, thus violating the prior appropriation 

14 doctrine. 

15 

16 

17 

D. The determination that up to 8,000 afa could be pumped from the 
L WRFS was not based on substantial evidence. 

The NSE takes inconsistent positions in supporting Order 1309 and his 

18 determination that 8,000 afa can be pumped from the L WRFS. He recognizes his duty 

19 
to protect senior rights43 and that it is pumping rather than drought that leads to a 

20 

21 
decline in groundwater flows. 44 He acknowledged that current pumping is 

22 
approaching 8,000 afa and that this pumping appears to coincide with the system 

23 reaching steady state.45 However, he still finds that pumping up to 8,000 afa is 

24 appropriate despite the fact that the Muddy River is fully appropriated and having 

25 
40 NSE Answering Brief at 35: 10-13, citing Lincoln County/Vidler Opening Brief at p. 19. 

26 41 Mineral Cty., 136 Nev. Adv. Op. 58,473 P.3d at 426. 
42 NSE Answering Brief at 35: 17-18. 

27 43 NSE Answering Brief at 3:22-23. 

28 
44 NSE Answering Brief at 8:22-25. 
45 See Order 1309 (SE ROA 2-69) at p. 63 (SE ROA 64). 
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determined the current flows are about 3,000 afa less than at the time of the Decree. 
2 

3 
This determination is inconsistent and was clearly based on insufficient evidence. 

4 First, the NSE tacitly recognizes that his determination was based on insufficient 

5 evidence as he acknowledges that the actual amount could be less and that future 

6 reductions may be necessary. He states that Order 1303, the precursor to Order 1309, 

7 recognized that the '"precise extent' of pumping that can continue without 
8 

9 
jeopardizing senior rights or the Moapa dace was not yet determined."46 He further 

10 
stated that continued monitoring of the groundwater, the springs, and the Muddy River 

11 flow is "necessary to determine whether further reductions to the maximum pumping 

12 amount are required."47 Thus, ultimately the conclusion drawn by the NSE is that 

13 pumping cannot exceed 8,000 afa "and may be less."48 

14 

15 

16 

To be clear, MVIC does not dispute that the NSE's determination that anything 

greater than 8,000 afa cannot be pumped was correct and supported by sufficient 

17 
evidence. The question is what amount less than 8,000 afa does the evidence support 

18 can be pumped. The fact that the NSE admits that the precise extent of pumping that 

19 can occur is not yet known, that further monitoring must occur to determine whether 

20 further reductions are required, and that the amount "may be less" show there was 

21 

22 

23 

insufficient evidence to make a determination that up to the 8,000 afa can be pumped 

without jeopardizing senior rights or the habitat of the Moapa dace. One cannot meet 

the standard of relying on substantial evidence while at the same time recognizing that 
24 

25 there is still insufficient evidence to make the determination at this point. 

26 

27 46 NSE Answering Brief at 10:2-4 ( emphasis added). 

28 
47 NSE Answering Brief at 17:4-6. 
48 NSE Answering Brief at 37:24-38: 1. 
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The NSE claimed, and MVIC agrees, that if a larger sum than the 8,000 afa is 
2 

pumped it would significantly interfere with senior decreed rights.49 But again, there is 
3 

4 nothing identified as substantial evidence that supports a finding that pumping 8,000 

5 afa does not interfere with those rights. Given the acknowledgement that pumping in 

6 general gives rise to "remarkably consistent and widespread" detrimental effects 

7 

8 

9 

coupled with the recognition that Muddy River flows are already 3,300 afa below 

predevelopment flows with no indication that they will recover to predevelopment 

10 
levels, it is unclear how this conclusion can be drawn and it appears that the holding is 

11 nothing more than an attempt to compromise the desires of the various stakeholders. 

12 While claiming to have relied on sufficient evidence to support the finding that 

13 up to 8,000 afa could be pumped without interfering with senior decreed rights,50 the 

14 NSE does not specify in his brief what that evidence is. He simply cites to pages 58-
15 

16 
63, 41876, 41992-93, and 53733 of the record.51 However, pages 58-63, which are 

17 
part of Order 1309, simply describe in summary the positions taken by the various 

18 parties as to how much can be pumped before the NSE states his conclusion that 8,000 

19 afa is the maximum amount that can be pumped.52 There is no analysis to support the 

20 conclusion that was made. In fact, immediately before stating that conclusion, the 

21 
NSE states: 

22 

23 

24 

25 

26 

WHEREAS, there is an almost unanimous agreement 
among the experts that data collection is needed to further 
refine with certainty the extent of groundwater 
development that can be continually pumped over the long 
term. The State Engineer finds that the current data are 

49 NSE Answering Brief at 26: 16-20. 
27 50 See NSE Answering Brief at 27:9-11. 
28 51 Id. 

52 See Order 1309 (SE ROA 2-69) at SE ROA 58-63. 
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2 

3 

adequate to establish an approximate limit on the amount 
of pumping that can occur within the system, but that 
continued monitoring of pumping, water levels, and spring 
flow is essential to refine and validate this limit. 53 

4 In other words, the "substantial evidence" which should have been relied on before 

5 making this determination must still be gathered and analyzed, and therefore the 
6 

7 

8 

necessary evidence was not relied upon in reaching this determination. 

The NSE eventually notes in a parenthetical that the evidence found in 41876, 

9 41992-93, and 53733 is "evidence indicating that the LWRFS's groundwater and 

1 O spring flow are approaching equilibrium."54 That is it. That is apparently the full 

11 extent of the "substantial evidence" to support the finding that 8,000 afa could be 

12 pumped. The reference to 41876 is a reference to NV Energy's Order 1303 Rebuttal 
13 

14 
Report, which is found at SE ROA 41875-41886. The portion the NSE seems to be 

15 
referring to provides: 

16 

17 

18 

19 

20 

21 

22 

23 

Full recovery to the pre-test levels did not occur, and could 
not occur, because water levels regionally were still 
declining due to existing pumping as noted by SNW A. 
Contrary to the arguments made by SNWA and MBOP, 
NV Energy argues that there is significant data to support 
the conclusion that the system is approaching steady state 
in the Muddy River Springs Area (MRSA) and other 
locations, and that water levels, spring flow, and the 
Muddy River are nearly equilibrated with the current 
carbonate pumping rate of 7,000 to 8,000 acre-feet 
annually. 55 

24 This is not substantial evidence in support of the holding, but rather evidence that full 

25 recovery has not occurred, levels were still declining, but pumping 7,000 to 8,000 afa 

26 
53 See Order 1309 (SE ROA 2-69) at p. 62 (SE ROA 63). 

27 54 NSE Answering Brief at 27:28-28:2. 

28 
55 See NV Energy's Order 1303 Rebuttal Report (SE ROA 41875 - 41886) at p. 2 (SE ROA 41876) 

( emphasis added). 
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is almost bringing us back to level. This evidence simply does not explain or 
2 

3 
adequately support the finding that 8,000 can continue to be pumped without 

4 perpetuating the loss of flow that was acknowledged by the NSE. If anything, it would 

5 seem to perhaps support a finding that the sum of 7,000 afa will maintain the status 

6 quo; however, maintaining the status quo is insufficient since it does not allow 

7 

8 

9 

10 

recovery to the Decreed Flows. Indeed, the evidence does not even describe what 

might be required to address the reduced flows. 

41992-93 is found within SNW A's Assessment of the Lower White River Flow 

11 System Water Resource Conditions and Aquifer Response that was presented to the 

12 NSE.56 It is unclear how this provides substantial evidence to support 8,000 afa of 

13 pumping as it also provides that "[r]ecovery from the pumping stresses imposed during 

14 the aquifer test was less than expected, and never reached pre-test levels."57 The 
15 

16 
failure of the system to recover does not provide evidence that pumping at those levels 

17 
that have failed to result in recovery can continue - quite the contrary. Interestingly, 

18 the SNW A experts did offer an opinion that 4,000-6,000 might be appropriate so long 

19 as conflicts with senior water-right holders are addressed.58 This was clearly not 

20 adopted by the NSE and based upon the caveat it contained, even that pumping level 

21 
might not allow recovery of the flows. 

22 

23 
Finally, the NSE refers to 53733, which is found within the transcript of the 

hearing from October 4, 2019, Vol. X.59 The referenced pages come in the midst of 
24 

25 

26 56 See SNWA's Assessment of the LWRFS Water Resource Conditions and Aquifer Response (SE 
ROA 41930 - 42072). 

27 57 Id. at SE ROA 41992 ( emphasis added). 

28 
58 See SNWA Report (June 2019) (SE ROA 41930-42029) at§ 3.4.1 (SE ROA 41941) 
59 See Transcript of Proceedings, Vol. X (Oct. 4, 2019) (SE ROA 53709 - 53758). 
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questioning of NV Energy's expert witness, Richard Felling, regarding what 
2 

3 
constitutes a "steady state," which he defined as a state where things are neither 

4 increasing or decreasing. 60 Mr. Felling testified: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

I am saying that a system appears to be reaching steady 
state over - and over the last two or three years is roughly 
at steady state. But that is not to say that it will continue 
that way in the future. And that's why I say I think we 
actually need to observe the system for a bit longer. 

***** ***** ***** 

I'm saying that if we want to be certain that steady state 
conditions are in fact occurring now and forever in to the 
future under the current pumping regime, two or three 
years of observations aren't enough.61 

This also does not lend any evidentiary support to the NSE' s conclusion that 

15 8,000 afa can be pumped without interfering with senior decreed rights. If anything, it 

16 simply supports the conclusion that there is not enough evidence at this time to draw 

17 the conclusion that even the current water level, and with it presumably the current 

18 
flows of the river, can be maintained if the current pumping continues forever into the 

19 

20 

21 

future. 

In sum, the NSE has been unable to point to substantial evidence he relied on to 

22 support the finding that 8,000 afa can be pumped without interfering with senior 

23 decreed rights. The evidence regarding "steady state" and "equilibrium does nothing 

24 to support this finding. The critical thing about equilibrium is that is still does not 

25 

26 

27 

represent a recovery to pre-development flows; rather, it simply means that the water 

28 
60 Id. at 1803-1804 (SE ROA 53 732). 
61 Jd. at 1805:1-15 (SE ROA 53733) (emphasis added). 
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levels are no longer declining. The NSE recognizes this.62 As the only evidence upon 
2 

3 
which the NSE relies makes it clear that additional monitoring and analysis is 

4 
necessary before determining how much water can be pumped, substantial evidence 

5 did not exist for the NSE to rely on in finding that up to 8,000 afa could be pumped 

6 from the L WRFS. Rather, the evidence he cites to leads to the conclusion that the sum 

7 that can be pumped must be some amount less than 8,000 afa. 
8 

9 

10 

11 

12 

13 

14 

E. The arguments that more than 8,000 afa can be pumped without 
impacting the Muddy River defy Nevada law, the Decree, and the 
natural world. 

In their answering briefs both Vidler and CSI suggest that more than 8,000 afa 

can be pumped without interference with the Muddy River. 63 This makes no sense 

given that the evidence clearly shows that even pumping at 8,000 afa does not allow a 

15 
return to the Decreed Flows. In this round of briefing Vidler makes the argument in 

16 the course of countering the SNWA criticism of the consumptive use hypothetical 

17 applied by the NSE in Order 1309 to reach the conclusion that all of the decreed rights 

18 could be served so long as the flow is 28,300 afa.64 Vidler consumes approximately 7 

19 pages to eventually come to a mathematical conclusion that all that the holders of 
20 

21 
rights under the Decree need is 17,771.59 afa so therefore there is "significantly more 

22 
water than 8,000 afa [that] can be withdrawn from the LWRFS without impacting the 

23 Muddy River."65 This mathematical exercise doubles down on the improper and 

24 illegal analysis used by the NSE and for all of the reasons discussed above in section 

25 

26 62 See NSE Answering Brief at 8: 17-19. 
63 See Lincoln County/Vidler Answering Brief at 16: 17-18; CSI Brief in Intervention at 8:2-9. 

27 64 See Vidler Answering Brief to SNW A/MVIC at pp. 11-19; Order 1309 (SE ROA 2-69) at p. 62 

28 (SE ROA 63). 
65 See Vidler Answering Brief to SNWA/MVIC at 16:17-18. 
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"C" it is equally improper. Those arguments are incorporated herein by reference. 
2 

3 
What is more, Vidler' s mathematical exercise fails to prove that any water would 

4 actually flow from the critical headwaters of the Muddy River in the actual world if 

5 pumping at the levels implied by that exercise were to be allowed. In the real world it 

6 is very possible that flows would stop at some locations and no decreed right would be 

7 
served. 

8 

9 
Vidler' s latest submission also contains a number of arguments that appear to 

run to the issues of damage quantification and corporate governance of MVIC and 
10 

11 appear irrelevant to the issues currently before this Court. While MVIC disputes that it 

12 has treated SNW A, Vidler or any shareholder different from another and further 

13 disputes the mechanical contentions raised by Vidler in those sections, they have no 

14 bearing on the issues to be determined and, like Vidler' s multiple misstatements of the 
15 

16 
MVIC position, the corporate governance allegations appear to be included here 

simply to distract from the genuine issues before the Court at this time. 66 

17 

18 
CSI takes a slightly different approach. It seems to suggest that the quantity of 

19 water in the Decree is limited to the use of the water on the lands described in the 

20 66 Vidler misstates MVIC' s position in significant and insignificant ways. For example, Vidler states 
21 that it is the position ofMVIC that no ground water pumping can occur. See Lincoln County/Vidler 

Answering Briefto SNWA/MVIC at 4:25; 7:14; 7:19-23; 7:25-8:2; 31 :19-21. In reality, the MVIC 
22 position has been and continues to be that the NSE should preserve the flows of the Muddy River, a 

fully appropriated system and MVIC has not taken the position that no pumping can occur. (See 
23 MVIC Opening Brief at 19: 17, acknowledging the possibility that 8,000 afa could be appropriate; 

24 
MVIC Opening Brief at 19:23-20:2 (asking that allowed pumping protect the predevelopment flow 
levels; MVIC Opening Brief at 29:6-9 (asking that pumping in the LWRFS be regulated so as to 

25 prevent interference with predevelopment flows). To do that will require a limit to the pumping that 
restores and then maintains those flows. The NSE must make the determination of that quantity 

26 based upon substantial evidence. Vidler claims that MVIC has made arguments based upon acreage 
statements or the requirements to farm the lands. See for example, Lincoln County/Vidler Answering 

27 Brief to SNWA/MVIC at 14:1-4 and 17:19-21. In actuality, MVIC's position is that the consumptive 

28 
use and acres is at this point irrelevant as is the use so long as it is a permitted beneficial use. The 
diversion rates and the grant of additional flows define the MVIC decreed water rights. 
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Decree, implying some circumstance in support of the NSE hypothetical while 
2 

3 
simultaneously criticizing it to suggest reasonableness. The implication seems to be 

4 that, if the water cannot or is not used on those lands described its use is improper and 

5 the result, presumably, is there is additional water not used and available for pumping 

6 which allows for decreases in the flow of the Muddy River. 67 For all of the reasons 

7 

8 

9 

described herein above such an argument is inconsistent with the operation of the 

Decree which, as recognized in Andersen Fam. Assocs. v. Hugh Ricci, P.E., allows for 

a change of the use of a right without loss of priority or character.68 Consequently, the 
10 

11 water rights of MVIC or any other holder of Decreed rights can be diverted and used in 

12 a fashion that has a greater or lesser consumption than the use one hundred years ago 

13 without sacrificing the right. This is consistent with the statement of CSI that "[t]he 

14 Decree therefore allows Users to grow any crop---not just alfalfa as arbitrarily 
15 

16 
referenced by the NSE in Order 1309 - and it does not limit the consumptive use for a 

User. Rather, the Decree limits the total water that Users can divert from the river."69 

17 

18 Although not precisely adopting the NSE consumptive use hypothesis, CSI does, like 

19 Vidler, engage in a discussion of it, refashioning it for its purpose, and like Vidler and 

20 the NSE the application of any such analysis is legally and factual improper here and 

21 should be rejected as a means to modify the decreed rights of MVIC. 
22 

23 
Ill 

24 
Ill 

25 
67 See CSI Brief in Intervention at pp. 10-19. 

26 68 See Andersen Fam. Assocs. v. Hugh Ricci, P.E., 124 Nev. 182, 192, 179 P.3d 1201, 1207 (2008) 
("[a]lthough Carson City changed the use of its vested rights, those rights remained of the same 

27 character - i.e., they remained vested and did not become solely permitted rights just because the 

28 holder obtained a permit changing the use of the rights.") 
69 See CSI Brief in Intervention at 16: 17-20. 
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DOTSON LAW 

2 

3 

CONCLUSION 

For the reasons set forth above, MVIC respectfully requests that the Court 

4 reverse and remand Order 1309 and direct the State Engineer to ensure that the Muddy 

5 River predevelopment baseflow of 33,900 afa is not intercepted by any junior right 

6 

7 

8 

holders and that pumping in the L WRFS be likewise regulated so as to allow the flow 

to return to predevelopment levels and thereafter be regulated to prevent future 

9 
interception of Muddy River water sources or interference with those decreed surface 

10 water flows. 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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21 

22 
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27 

28 
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6 
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7 3. This reply brief complies with all applicable Nevada Rules of Appellate 

8 Procedure, in particular NRAP 28( e )( 1 ), which requires every assertion in the brief 

9 regarding matters in the record to be supported by a reference to the page and volume 

10 number, if any, of the transcript or appendix where the matter relied on is to be found. 
11 
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4. This reply brief complies with the formatting requirements of NRAP 

13 
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26 

27 
Ill 

28 Ill 

5355 RENO CORPORATE DR 
SUITE #100 

24 
RENO, NEVADA 89511 

JA_21519



I understand that I may be subject to sanctions in the event that the accompanying 
2 

3 
reply brief is not in conformity with the requirements of the Nevada Rules of Appellate 

4 Procedure. 

DOTSON LAW 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

5355 RENO CORPORATE DR 
SUITE #100 

RENO, NEVADA 89511 

DATED this _I_(_ day of January, 2022. 

25 

STEVEN D. KING 
Nevada State Bar No. 4304 
227 River Road 
Dayton, Nevada 89403 
(775) 427-5821 

ROBERT A. DOTSON 
Nevada State Bar No. 5285 
JUSTIN C. VANCE 
Nevada State Bar No. 11306 
DOTSON LAW 
5355 Reno Corporate Dr., Suite 100 
Reno, Nevada 89511 
(775) 501-9400 
Attorneys for Petitioner MVIC 

JA_21520



2 

3 

CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b ), I hereby certify that I am an employee of DOTSON 

4 LAW and that on this date I caused to be served a true and correct copy of the 

5 foregoing by electronic service to the participants in this case who are registered with 

6 the Eight Judicial District Court's Odyssey eFileNV File & Serve system to this 

DOTSON LA\\ 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

5355 RENO CORPORATE DR. 
SUITE #100 

RENO, NEVADA 895 l l 

matter. 

DATED this -1l___ day of January, 2022. 

L,~ 

26 

JA_21521



NOTC 
2 STEVEN D. KING 

Nevada State Bar No. 4304 
3 227 River Road 
4 Dayton, NV 89403 

5 
Tel: (775) 427-5821 
Email: ki_ngmont(Zi~charter.net 

6 

7 
ROBERT A. DOTSON 
Nevada State Bar No. 5285 

8 JUSTIN C. VANCE 

9 Nevada State Bar No. 11306 
DOTSON LAW 

1 O 5355 Reno Corporate Drive 
11 Suite #100 

Reno, Nevada 89511 
12 Tel: (775) 501-9400 
13 Email: 

j vancc(ii';dotsonlaw .legal 
14 Attorneys for Petitioner MVIC 
15 

16 

17 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

DO!'S01' LAW 

18 LAS VEGAS VALLEY WATER DISTRICT 
19 and SOUTHERN NEV ADA WATER 

AUTHORITY, 
20 

21 vs. 

Petitioners, 

22 ADAM SULLIVAN, P.E., Nevada State 
Engineer, DIVISION OF WATER 

23 RESOURCES, DEPARTMENT OF 
CONSERVATION AND NATURAL 

24 RESOURCES, 

25 Respondent. _______________ ____j 

26 IN THE MATTER OF THE PETITION OF 
COYOTE SPRINGS INVESTMENT, LLC 

27 

IN THE MATTER OF THE PETITION OF 
28 APEX HOLDING COMPANY, LLC 

5355 RENO CORPORATE DR 
SUTE#I00 

RENO, NEVADA 89511 

Case No.: A-20-816761-C (Lead Case) 
Dept. No.: I 

MUDDY VALLEY IRRIGATION 
COMP ANY'S NOTICE OF RECORD 
CITATIONS IN REPLY BRIEF 

Consolidated With: 
Case No.: A-20-817765-P (Sub Case) 
Dept. No.: 1 

Case No.: A-20-817840-P (Sub Case) 
Dept. No.: I 

Case Number: A-20-816761-C

Electronically Filed
1/11/2022 4:08 PM
Steven D. Grierson
CLERK OF THE COURT

JA_21522



DOTS01' LAW 

1 
IN THE MATTER OF THE PETITION OF 

2 CENTER FOR BIOLOGICAL DIVERSITY 

3 IN THE MATTER OF THE PETITION OF 
MUDDY VALLEY IRRIGATION COMPANY 

4 

IN THE MATTER OF THE PETITION OF 
5 NEV ADA COGEN ERA TION ASSOCIATES 

6 NOS. 1 AND 2 

7 IN THE MATTER OF THE PETITION OF 
GEORGIA-PACIFIC GYPSUM, LLC AND 

8 REPUBLIC ENVIRONMENTAL 
TECHNOLOGIES, INC. 

9 

IO IN THE MATTER OF THE PETITION OF 
LINCOLN COUNTY WATER DISTRICT 

I AND VIDLER WATER COMPANY, INC. 

12 

Case No.: A-20-817876-P (Sub Case) 
Dept. No.: 1 

Case No.: A-20-817977-P (Sub Case) 
Dept. No.: 1 

Case No.: A-20-818015-P (Sub Case) 
Dept. No.: 1 

Case No.: A-20-818069-P (Sub Case) 
Dept. No. 1 

Case No.: A-21-833572-J (Sub Case) 
Dept. No 1 

13 
PETITIONER MUDDY VALLEY IRRIGATION COMPANY'S 

NOTICE OF RECORD CITATIONS IN REPLY BRIEF 

14 For the convenience of the Cami, MUDDY VALLEY IRRIGATION 

15 
COMPANY, by and through its counsel, STEVEN D. KING and DOTSON LAW, 

16 
attaches hereto the following documents found within the Record which are cited to 

17 

18 
within its Reply Brief filed on January 11, 2022: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
Ill 

Ill 

EXHIBIT 

1 

2 

3 

4 

5 

6 

DESCRIPTION 

Order 1309 
Transcript of Proceedings, Public Hearing, Prehearing 
Conference, August 8, 2019 

Muddy River Decree 

NV Energy's Order 1303 Rebuttal Report 

SNW A Report (June 2019) 

Transcript of Proceedings, Vol. X ( Oct. 4, 2019) 

SE ROA 

2-69 

519-552 

33770-
33816 

41875 -
41886 

41930 
42072 

53709-
53758 

5355 RENO CORPORATE DR 
SCITE #JOO 2 

RENO, NEVADA 89511 

JA_21523



2 

3 

Affirmation Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding document does not 

4 contain the social security number of any person. 

DOTS01' LAW 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

5355 RENO CORPORATE DR 
SLII'E #100 

RENO, NEVADA 89511 

DATED this lL day of January 2022. 

3 

~-~ 
Nevada State Bar No. 4304 
227 River Road 
Dayton, Nevada 89403 
(775) 427-5821 

ROBERT A. DOTSON 
Nevada State Bar No. 5285 
JUSTIN C. VANCE 
Nevada State Bar No. 11306 
DOTSON LAW 
5355 Reno Corporate Dr., Suite 100 
Reno, Nevada 8951 I 
(775) 501-9400 
Attorneys for Petitioner MVIC 

JA_21524



CERTIFICATE OF SERVICE 
2 

Pursuant to NRCP 5(b ), I hereby certify that I am an employee of DOTSON 
3 

LAW and that on this date I caused to be served a true and correct copy of the 
4 

foregoing by electronic service to the participants in this case who are registered with 
5 

the Eight Judicial District Court's Odyssey eFileNV File & Serve system to this 
6 

7 matter~ATED this { I 
8 

day of January 2022. 

Dursor-. LAW 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

5355 RENO CORPORATE DR 
SCITE #100 

RENO, NEVADA 8951 I 

4 

JA_21525



TABLE OF JA LOCATION TO AVOID DUPLICATES 

1 

EXHIBIT DESCRIPTION SE ROA 

JA 

VOL JA BATES 

1 Order 1309 2-69 2 JA_326 JA_393 

2 

Transcript of Proceedings, Public 

Hearing, Prehearing Conference, 

August 8, 2019 519-552 2 JA_703 JA_736 

3 Muddy River Decree 

33770-

33816 13 JA_6634 JA_6680 

4 

NV Energy's Order 1303 Rebuttal 

Report 

41875 -

41886 27 JA_11786 JA_11797 

5 SNW A Report (June 2019) 

41930-

42072 27 JA_11813 JA_11955 

6 

Transcript of Proceedings, Vol. X ( 

Oct. 4, 2019) 

53709-

53758 44 JA_18106 JA_18155 

 

JA_21526



  

 

 

D
ye

r 
L

aw
re

nc
e,

 L
L

P 
28

05
 M

ou
nt

ai
n 

St
re

et
 

C
ar

so
n 

C
ity

, N
ev

ad
a 

89
70

3 
(7

75
) 8

85
-1

89
6 

 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

RPLY 
Francis C. Flaherty 
Nevada Bar No. 5303 
DYER LAWRENCE, LLP 
2805 Mountain Street 
Carson City, Nevada 89703 
(775) 885-1896 
fflaherty@dyerlawrence.com 
 
Attorneys for Nevada Cogeneration Associates 
Nos. 1 and 2  
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

LAS VEGAS VALLEY WATTER    ) Case No.: A-20-816761-C (Lead Case) 
DISTRICT, and SOUTHERN     )  
NEVADA WATER AUTHORITY,    ) Dept. No.: 1 
             )  
      Petitioners,    ) Consolidated With: 
             ) A-20-817765-P 
 vs.            ) A-20-818015-P 
             ) A-20-817977-P   
TIM WILSON, P.E., Nevada State Engineer,  ) A-20-818069-P  
DIVISION OF WATER RESOURCES,    ) A-20-817840-P 
DEPARTMENT OF CONSERVATION   ) A-20-817876-P 
AND NATURAL RESOURCES,     ) A-21-833572-J 
             ) 
      Respondent.    ) 
             ) PETITIONERS’ NEVADA 
             ) COGENERATION ASSOCIATES NO. 1  
_______________________________________) AND 2 REPLY BRIEF 
             ) 
And All Consolidated Cases       ) 
_______________________________________) 

 

 

 

 

 

 

 

Case Number: A-20-816761-C

Electronically Filed
1/11/2022 4:23 PM
Steven D. Grierson
CLERK OF THE COURT

JA_21527



  

i 

 

D
ye

r 
L

aw
re

nc
e,

 L
L

P 
28

05
 M

ou
nt

ai
n 

St
re

et
 

C
ar

so
n 

C
ity

, N
ev

ad
a 

89
70

3 
(7

75
) 8

85
-1

89
6 

 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

I. NRAP 26.1 DISCLOSURE 

The undersigned counsel of record certifies that the following are persons and entities as 

described in NRAP 26.1(a) and must be disclosed: 

1. Petitioners Nevada Cogeneration Associates Nos. 1 and 2 (“NCA”) are businesses located in 

Clark County, Nevada.  NCA may considered affiliates, or subsidiaries, of Northern Star 

Generation, LLC and Panamint Capital, LLC. 

2. Dyer Lawrence, LLP, by and through Francis C. Flaherty, is the law firm that represents 

NCA before this Court. 
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III. ARGUMENT 

A. The State Engineer’s Decision was Arbitrary and Capricious Because he Lacks 
Authority to Create a “Superbasin.” 
 

 The State Engineer’s authority is limited to that “which the legislature expressly or implicitly 

delegates.”  Wilson v. Pahrump Fair Water, LLC, 481 P.3d 853, 137 Nev. Adv. Rep. 2 (2021) 

(quoting Clark Cty. v. State, Equal Rights Comm’n, 107 Nev. 489, 492, 813 P.2d 1006, 1007 (1991); 

see Howell v. Ricci, 124 Nev. 1222, 1230, 197 P.3d 1044, 1050 (2008) (noting that the State 

Engineer cannot act beyond statutory authority).  Although the State Engineer’s view of his own 

authority may be persuasive in some circumstances, it is never “controlling.” See Town of Eureka v. 

Office of State Eng’r, 108 Nev. 163, 165-66, 826 P.2d 948, 949-50 (1992) (noting that the State 

Engineer’s interpretation of his authority may be persuasive but is not controlling).  The State 

Engineer has acknowledged this.  State Engineer’s Answering Brief (“SE AB”) at 31:14-17.  The 

limitations of the persuasive value of the State Engineer’s view of his own authority, or any rote 

references to “peak deference,” are amply illustrated in this case. 

 The State Engineer leans heavily on NRS 533.024(1)(e) in which the Legislature declared 

conjunctive management of all the waters of this State as a statement of policy, but despite the 

adoption of that policy declaration by the Legislature in 2017, the State Engineer appeared before the 

Legislature in 2019 and stated on the record that 

[w]hile the 2017 Legislative declaration [(NRS 533.024(1))(e))] helpfully recognizes 
the hydrological connection that often exists between groundwater and surface water 
sources, existing statute does not provide the framework necessary to effectively 
implement the Legislature’s policy direction.  Assembly Bill 51 seeks to incorporate 
conjunctive management into Nevada water law while balancing the interests of these 
formerly separately administered water sources in a legally defensible manner. 
 

Minutes of the Meeting of the Assembly Comm. on Nat. Res., Agric., and Mining, Feb. 27, 2019, 

2019 Leg., 80th Sess. (Nev. 2019) (testimony of Tim Wilson, Acting State Engineer) (bold italics 

added).  NCA’s Appendix of Exhibits for Reply Brief, Exhibit (“App. Ex.”) 1 at 30, 31-32.  Note 

that present with the State Engineer for the hearing on AB 51 was Micheline Fairbank, a Deputy 

Administrator at the Division of Water Resources.  App. Ex. 1 at 2, 3, 30, 35-36, 48-49.  Aside from 

being a Deputy Administrator at the Division of Water Resources, Ms. Fairbank is an active member 
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of the State Bar of Nevada, admitted in 2002.1  Ms. Fairbank did not in any way intervene, or “set 

the record straight,” in the wake of the State Engineer’s statement that essentially, without passage 

of AB 51, any efforts he made to engage in conjunctive management would be legally indefensible. 

 Thus, it was plain to the State Engineer in 2019 that NRS 533.024(1)(e) did not confer 

authority upon him to move forward with conjunctive management,2 and that lack of authority is 

even more acute when putatively forming a superbasin for conjunctive management.  In his 

answering brief, the State Engineer has not provided any persuasive explanation of what has 

changed since he made those statements to the Legislature in 2019, which somehow gives him the 

authority he has already stated that he lacks.  In fact, in an order he issued just a little over one 

month ago—Order #1329, the State Engineer again acknowledged his lack of authority to proceed in 

the manner he has in this case. 

 “Order #1329,” dated December 7, 2021, is entitled “Establishing Interim Procedures for 

Managing Groundwater Appropriations to Prevent the Increase in Capture and Conflict with Rights 

Decreed Pursuant to the Humboldt River Adjudication.”  A copy of Order #1329 is attached hereto 

for the Court.3  App. Ex. 2.  As its title indicates, Order #1329 addressed one of the same issues 

confronting the State Engineer in Order #1309—the potential capture of senior surface water rights 

by pumping junior groundwater rights.  In Order #1329 the State Engineer explains how he 

assembled a working group “to assist in developing draft regulations to resolve future conflict 

between surface and groundwater rights.”  Id. at 7.  The State Engineer describes how over the 

course of three years, the working group “developed a conjunctive management approach” to protect 

senior water interests while maximizing beneficial use of groundwater and surface water, which 

 

1 https://nvbar.org/for-the-public/find-a-lawyer/?usearch=fairbank.  The Court may take judicial 
notice of this fact pursuant to NRS 47.130.  Lest there be any doubt, the State Engineer referred to 
Ms. Fairbank as “our attorney” during the hearing and called upon her to address recent federal 
water law decisions.  Minutes of the Meeting of the Assembly Comm. on Nat. Res., Agric., and 
Mining, Feb. 27, 2019, 2019 Leg., 80th Sess. (Nev. 2019) (testimony of Tim Wilson, Acting State 
Engineer).  App. Ex. 1 at 30, 35. 
 
2 To the extent the Court may be “persuaded” by the State Engineer’s view of his own authority, it 
should be persuaded by the more candid view he presented to the Legislature in 2019. 
 
3 The Court may take judicial notice of Order #1329 pursuant to NRS 47.130 and 47.140. 

JA_21531

https://nvbar.org/for-the-public/find-a-lawyer/?usearch=fairbank
https://nvbar.org/for-the-public/find-a-lawyer/?usearch=fairbank


  

3 

 

D
ye

r 
L

aw
re

nc
e,

 L
L

P 
28

05
 M

ou
nt

ai
n 

St
re

et
 

C
ar

so
n 

C
ity

, N
ev

ad
a 

89
70

3 
(7

75
) 8

85
-1

89
6 

 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

“culminated in a set of draft regulations that relied upon a combination of mitigation plans and 

financial compensation to avoid future conflict.  Id.  But then, as explained by the State Engineer, 

However, in the 2019 Legislative session, the statutory revisions required to give the 
State Engineer authority to implement the draft regulation were unsuccessful. 

 
Id. at 7-8 (emphasis added).  As noted, the draft regulations were required to actually move forward 

with conjunctive management of groundwater and surface water rights, but the Legislature rejected 

the State Engineer’s request. 

 Yet, in Order #1309 the State Engineer purports to rule that seven, separate hydrographic 

basins are now just one, single superbasin and that the “maximum quantity of groundwater that may 

be pumped from the [LWRFS] Hydrographic Basin on an average annual basis without causing 

further decline in Warm Springs area spring flow in the Muddy River cannot exceed 8,000 afa and 

may be less.”  ROA No. 1 at 66, App. Ex.3.  In his Answering Brief, the State Engineer alleges 

numerous items that Order #1309 putatively did not do, such as: re-prioritize any water rights; 

change the priority date of any water right; or, curtail groundwater pumping.  SE AB at 17:27-18:11. 

But the State Engineer’s attempts at reassurance ring hollow, because nowhere does the State 

Engineer explain how NCA is not severely prejudiced and damaged when its senior groundwater 

rights in the Black Mountains Area (“BMA”) Hydrographic Basin are now “bumped down the line” 

to a yet to be determined priority position in a new superbasin that includes very senior surface water 

rights.  Order #1309 is a per se exercise of conjunctive management, which as discussed supra, the 

State Engineer was without authority to undertake. 

B. NCA was Prejudiced by the State Engineer’s Refusal to Allow Hugh Ricci to Testify 
Regarding the Boundary of the Lower White River Flow System, and an Offer of Proof 
was Not Required to Preserve the Issue. 
 

 The Lincoln County Water District and Vidler Water Company argue that because NCA 

failed to make an offer of proof at the hearing before the State Engineer regarding what Hugh 

Ricci’s testimony would have been, it has failed to perfect that argument for appeal, but this is not 

the case.  Prior to the actual hearing, the State Engineer conducted a separate hearing wherein the 

parties were afforded the opportunity to present their proposed experts and their testimony.  ROA 

No. 65 at 597-606, App. Ex. 4. 
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 Mr. Ricci would have testified regarding the NCA Rebuttal Report (ROA No. 580, App. Ex. 

5), which he co-signed, and his testimony would have aided the State Engineer in resolving 

conflicting submissions from the parties regarding the hydrology of the LWRFS, a process he had 

extensive experience with in his prior capacity as the State Engineer and a Deputy State Engineer.  

ROA No. 65 at 599-601 (93:22-94:10, 95:19-102:9); at 605 (117:20-118:9.), App. Ex. 4. 

 Given his unique experience, especially in the context of this hearing, Mr. Ricci would have 

been of great assistance to NCA and an “efficient witness,” in light of the fact that NCA was only 

allotted 2.5 hours to present its case to the State Engineer.  ROA No. 22 at 265, App. Ex. 6; ROA 

No. 60 at 553, App. Ex. 7.  This is especially so because Mr. Ricci was the State Engineer who 

issued Order #1169, which was the genesis of Orders #1303 and #1309.  ROA No. 65 at 601 

(102:18-104:16), App. Ex. 4; ROA No. 68 at 666, App. Ex. 8. 

C. The State Engineer’s Decision to Include NCA’s Wells in the New Superbasin was 
Arbitrary and Capricious and Not Supported by Substantial Evidence. 
 

 The State Engineer’s decision “must be supported by substantial record evidence.” Wilson v. 

Pahrump Fair Water, LLC, 481 P.3d 853, 858, 137 Nev. Adv. Rep. 2 at 12 (2021) (emphasis added) 

(citing King v. St. Clair, 134 Nev. 137, 139, 414 P.3d 314, 316 (2018) (stating that “factual findings 

of the State Engineer should only be overturned if they are not supported by substantial evidence”).  

As acknowledged by the State Engineer in Order #1309, and previously in Order # 1303, “NRS 

533.024(1)(c) directs the State Engineer ‘to consider the best available science in rendering 

decisions concerning the available surface and underground sources of water in Nevada.’”  ROA No. 

1 at 43, App. Ex. 3; ROA No. 66 at 643, 644, 652, App. Ex. 9 (emphasis added).  Taken together, the 

standard of review announced by the Nevada Supreme Court and NRS 533.024(1)(c) require that the 

State Engineer’s claim of entitlement to “peak deference” notwithstanding (SE AB 19:10-23),4 his 

decisions actually must be supported by substantial evidence comprised of the best available science 

in the record.  But the State Engineer’s decision in Order #1309 falls short. 

 

4  Indeed, taken to its illogical extreme, the State Engineer’s “peak deference” argument as applied in 
his Answering Brief degrades the substantial evidence standard to be: “any scrap of evidence in the 
record that produces a desired or easy outcome.”  See SE AB at 23:12-13 (“That was an adequate 
basis to find the NV Cogeneration’s wells should be included.”) (emphasis added). 
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 Indeed, the entire exercise leading up to the case sub judice, commencing with Order #1169, 

proceeding forward to Order #1303 and culminating in Order #1309, has not been merely the 

functions of an administrative agency, but a scientific quest.  Part of that quest was to ascertain the 

boundaries of the LWRFS, the uncertainty of which is particularly acute in the boundary between the 

Garnet Valley and California Wash Hydrographic Basins on the one hand and the BMA 

Hydrographic Basin on the other.  See ROA No. 1 at 69, App. Ex. 3. 

 In determining the boundaries of the LWRFS, the State Engineer indicates that he 

“considered [the] evidence and testimony on the basis of a common set of [six] criteria that are 

consistent with the original characteristics considered critical in demonstrating a close, hydrological 

connection requiring joint management in Rulings 6254-6261.”  Putatively, those criteria were: 

1) Water level observations whose spatial distribution indicates a relatively uniform 
or flat potentiometric surface are consistent with a close hydrologic connection. 
 

2) Water level hydrographs that, in well-to-well comparisons, demonstrate a similar 
temporal pattern, irrespective of whether the pattern is caused by climate, 
pumping or other dynamic is consistent with a close hydrologic connection. 
 

3) Water level hydrographs that demonstrate an observable increase in drawdown 
that corresponds to an increase in pumping and an observable decrease in 
drawdown, or a recovery, that corresponds to a decrease in pumping, are 
consistent with direct hydraulic connection and close hydrologic connection to the 
pumping location(s). 
 

4) Water level observations that demonstrate a relatively steep hydraulic gradient are 
consistent with a poor hydraulic connection and a potential boundary. 
 

5) Geologic structures that have caused a juxtaposition of the carbonate rock aquifer 
with low permeability bedrock are consistent with a boundary. 
 

6) When hydrogeologic information indicate a close hydraulic connection (based on 
criteria 1-5), but limited, poor quality, or low resolution water level data obfuscate 
a determination of the extent of that connection, a boundary should be 
established such that it extends out to the nearest mapped feature that juxtaposes 
the carbonate-rock aquifer with low-permeability bedrock, or in the absence of 
that, to the basin boundary. 
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ROA No. 1 at 48-49, App. Ex. 3 (emphasis added).5 

 The State Engineer seeks to evade accountability for the shortcomings in Order #1309 by 

claiming that NCA conceded in its brief that “multiple experts” testified regarding inaccuracies in 

the multiple linear regression (“MLR”) model utilized by SNWA and cited with approval by NCA, 

which demonstrated a very low correlation between NCA’s production wells and water levels in the 

LWRFS.  NCA Opening Brief (“NCA OB”) at 26:7-27:13.  But in reality, NCA pointed out to the 

Court that “two” experts criticized the MLR analysis, but the criticism was limited to the MLR 

analysis conducted by SNWA in the California Wash and Garnet Valley Hydrographic Basins, not in 

the BMA Hydrographic Basin.  Id. at 27:14-28:10. 

 And the State Engineer completely failed to respond to the fatal flaw pointed out by NCA 

regarding the State Engineer’s reliance on the Muddy Mountain Thrust to create his putative new 

boundary for the LWRFS within the BMA Hydrographic Basin and the lack of substantial evidence 

in support of that decision.  In his Answering Brief, the State Engineer failed to cite any substantial 

evidence in the record in support of that boundary, let alone substantial evidence comprised of the 

best available science in the record. 

 Moving beyond the due process implications of the six criteria utilized by the State Engineer, 

as previously discussed, the State Engineer simply did not apply those criteria as he stated, and his 

failure to do so was arbitrary and capricious.  At the hearing before the State Engineer, one of 

NCA’s experts—Jay Dixon—testified regarding “mapped geology” in the area of NCA’s production 

wells near the southeast boundary of the LWRFS.  ROA No. 1007 at 53663-64 (1617:9-1622:2), 

App. Ex. 11.  Mr. Dixon presented and explained a slide to the State Engineer demonstrating the 

presence of the Dry Lake Regional Thrust, and thus the presence of a thrust fault just west of NCA’s 

production wells.  ROA No. 1007 at 53633 (1618:4-13), App. Ex. 11; ROA No. 973 at 52605, App. 

Ex. 12.  Stated differently, the identified thrust fault is between NCA’s production wells and the 

 

5  NCA was a party to Ruling 6260 (ROA No. 85, App. Ex. 10), but nowhere in that ruling, or in 
Order #1303 (ROA No. 66, App. Ex. 9), did the State Engineer provide notice that these six criteria 
were to be utilized, thus depriving NCA of a meaningful opportunity to be heard regarding these 
criteria and application of those criteria to the BMA Hydrographic Basin.  See also NCA OB at 29:5-
20. 
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LWRFS.  Mr. Dixon also briefly mentioned the Muddy Mountains Thrust and the fact that it was 

east of NCA’s production wells.  ROA No. 1007 at 53633 (1618:13-16), App. Ex. 11.  Thus, in 

terms of mapped geologic features, Mr. Dixon’s testimony illustrated that the Muddy Mountain 

Thrust was further away from the LWRFS than the Dry Lake Regional Thrust, and thus it is the Dry 

Lake Regional Thrust, not the Muddy Mountain Thrust, that is the “nearest mapped [geologic] 

feature” to the LWRFS. 

 Mr. Dixon explained to the State Engineer that NCA’s production wells had been 

deliberately sited by NCA’s consultant, Marty Mifflin, “right in the middle of those slip-strike 

faults.”  Id. (1618:17-1619:7).  Mr. Dixon walked the State Engineer through the geologic data that 

was obtained when various wells in the immediate area, including failed wells, were drilled.  Id. at 

53663-64 (1619:14-1622:2).  Mr. Dixon highlighted features such as a “high angle fault,” “a series 

of high angle fractures,” “collapsing blocks,” “large open solution structure[s]” and “abundant 

limestone fractures,” and Mr. Dixon stated, “And this is really important.  Confirmation that [Marty 

Mifflin] was in the fault.”  Id. at 53664 (1621:3-14).  Mr. Dixon also showed the State Engineer 

pictures from actual well boreholes showing that Mr. Mifflin had drilled through “large caverns, 

right in that strike-slip fault area.”  ROA no. 1007 at 53634 (1621:11-22), App. Ex. 11; ROA No. 

973 at 52609, App. Ex. 12. 

 Yet despite the detailed testimony from Mr. Dixon supporting a conclusion that the strike-

slip faults in the area of NCA’s production wells are “a mapped feature that juxtaposes the 

carbonate-rock aquifer with low-permeability bedrock,” and despite “find[ing] logic in NCA’s 

position,” the State Engineer ignored that feature, continued east and relied on the Muddy Mountain 

Thrust as a mapped feature to form a boundary, claiming “a more inclusive approach was required.”  

ROA No. 1 at 52, App. Ex. 3.  A “more inclusive approach” is not enumerated or indicated in the six 

criteria quoted above.  To the contrary, criterion number six plainly states that when there is 

“obfuscation” (ambiguity) in the data, the “nearest mapped feature” should be relied upon to 

establish a boundary.  Id. 

 The State Engineer’s utilization of the Muddy Mountains Thrust as the southeastern 

boundary of the LWRFS at the expense of NCA’s senior water rights in the BMA Hydrographic 
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Basin is even more egregious in light of the fact that there was no meaningful discussion or 

presentation at the hearing that the Muddy Mountains Thrust should be used to that effect.  Thus, 

NCA was deprived of the opportunity to probe and test whether such an assumption was the best 

possible science in the record available to the State Engineer.  Stated differently, and bluntly, the 

State Engineer sandbagged NCA by utilizing the Muddy Mountains Thrust as the southeastern 

boundary of the LWRFS, and his decision to do so was arbitrary and capricious and not supported by 

the substantial evidence required in this case—the best possible science in the record available to the 

State Engineer. 

IV. CONCLUSION 

 Order #1309 is arbitrary and capricious, and key elements of the Order are not supported by 

substantial evidence.  As an initial matter, the State Engineer is simply without authority to engage 

in conjunctive management in any basin, let alone create a “superbasin” and impose conjunctive 

management thereon.  Despite the Legislature’s expression of a policy preference for conjunctive 

management (not superbasins) in NRS 533.024(1)(e), the State Engineer himself understood that he 

was lacking authority to actually move forward with conjunctive management in the absence of a 

grant of additional, express authority from the Legislature. 

 For that reason, the State Engineer went to the Legislature in 2019 seeking such authority in 

Assembly Bill 51, but his efforts were unsuccessful.  The State Engineer acknowledged that failure 

in Order #1329, which he issued just a little over one month ago.  In that Order, the State Engineer 

explained that he could not move forward with regulations implementing conjunctive management 

in the Humboldt River Basin because the Legislature had failed to enact AB 51.  Yet by designating 

the Lower White River Flow System a superbasin and stating that only 8,000 afa can be withdrawn 

from groundwater sources in the superbasin without impairing spring flow and senior surface water 

rights and in the Muddy River, the State Engineer did in Order #1309 what he conceded he was 

without authority to do in Order #1329.  That is plainly and simply arbitrary and capricious. 

 With regard to substantial evidence, specifically for NCA, that portion of the Order that 

establishes the Muddy Mountains Thrust as the southeast boundary of the LWRFS is not supported 

by substantial evidence.  The Muddy Mountain Thrust is not the nearest mapped feature establishing 
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a boundary for the LWRFS, one of the boundary criteria enunciated by the State Engineer in Order 

#1309.  To the contrary, the slip-strike faults near NCA’s production wells, related to the Dry Lake 

Regional Thrust, are the nearest mapped feature, and NCA presented ample evidence of that to the 

State Engineer through the testimony of Jay Dixon.  In contrast, the administrative record in this 

matter contains only passing references to the Muddy Mountains Thrust, and the State Engineer has 

adduced no substantial evidence to this Court from the record that supports utilization of the Muddy 

Mountains Thrust as the southeast boundary of the LWRFS, rather than the slip-strike faults 

identified by Mr. Dixon.  

 For all of the reasons stated herein and in NCA’s Petition for Judicial Review, Opening Brief 

and Answering Brief and Joinder in Certain Arguments, NCA urges this Court to reverse the 

decision of the State Engineer in its entirety, or in the alternative, remand this matter to the State 

Engineer for further findings regarding the appropriate southeast boundary of the LWRFS, thereby 

allowing NCA to fully address the contention that the Muddy Mountains Thrust, rather than the slip-

strike faults identified by NCA, are the nearest “mapped” feature and the appropriate boundary for 

the LWRFS. 

   RESPECTFULLY SUBMITTED this 11th day of January, 2022. 

          

 

              DYER LAWRENCE, LLP 

 

   /s/ Francis C. Flaherty 
   Francis C. Flaherty 
   2805 Mountain Street 
   Carson City, Nevada 89703 
 
   Attorneys for Nevada Cogeneration 
   Associates Nos. 1 and 2 
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CERTIFICATE OF SERVICE 

I hereby certify pursuant to NRCP 5(b), EDCR 8.05(a) and EDCR 8.05(f) that I am an 

employee of DYER LAWRENCE, LLP and that on the 11th day of January 2022, I caused a true and 

correct copy of the foregoing Petitioners’ Nevada Cogeneration Associates No. 1 and 2 Reply Brief 

to be sent electronically to each of the following counsel of record and/or parties by electronic 

transmission through the Eighth Judicial District Court’s electronic filing system to all parties 

appearing on the electronic service list in Odyssey E-File: 

 

James N. Bolotin  
Laena St-Jules  
Kiel B. Ireland  
Office of the Attorney General 
100 North Carson Street  
Carson City, Nevada 89701-4717 
Attorneys for Tim Wilson, P.E., 
Nevada State Engineer  
jbolotin@ag.nv.gov 
lstjules@ag.nv.gov 
kireland@ag.nv.gov 
keaston@ag.nv.gov 
dwright@ag.nv.gov  
mpizzariello@ag.nv.gov 
tplotnick@ag.nv.gov 
erueda@ag.nv.gov 
 
Bradley J. Herrema  
Brownstein Hyatt Farber Schreck 
100 North City Parkway, Suite 1600 
Las Vegas, Nevada 89106  
Attorneys for Coyote Springs 
Investment, LLC  
bherrema@bhfs.com 
 
Christian T. Balducci 
Marquis Aurbach Coffing 
10001 Park Run Drive 
Las Vegas, Nevada 89145 
Attorneys for Apex Holding Company, LLC 
And Dry Lake Water LLC 
cbalducci@maclaw.com 
 

Kent R. Robison  
Hannah E. Winston  
Robison, Sharp, Sullivan and Brust  
71 Washington Street  
Reno, Nevada 89503  
Attorneys for Coyote Springs 
Investment, LLC   
krobison@rssblaw.com 
hwinston@rssblaw.com 
tshanks@rssblaw.com 
 
Emilia K. Cargill  
COO, Senior Vice President-General Counsel  
Coyote Springs Investment, LLC  
P.O. Box 37010  
Coyote Springs, Nevada 89037  
Attorneys for Coyote Springs 
Investment, LLC  
Emilia.cargill@wingfieldnevadagroup.com 
Emilia.cargill@coyotesprings.com 
 
William L. Coulthard 
Coulthard Law  
840 South Rancho Drive, #4-627 
Las Vegas, Nevada 89106 
Attorneys for Coyote Springs 
Investment, LLC 
WLC@coulthardlaw.com 
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Greg H. Morrison  
Parsons Behle & Latimer  
50 West Liberty Street, Suite 750  
Reno, Nevada 89501  
Attorneys for Moapa Valley Water District 
gmorrison@parsonbehle.com 
 
Paul G. Taggart  
Thomas P. Duensing  
Taggart & Taggart  
108 North Minnesota Street 
Carson City, Nevada 89703  
Attorneys for Southern Nevada Water 
Authority and Las Vegas Valley Water District  
paul@legaltnt.com 
tom@legaltnt.com 
 
Robert A. Dotson  
Justin C. Vance  
Dotson Law  
5355 Reno Corporate Drive, Suite 100  
Reno, Nevada 89511  
Attorneys for Muddy Valley Irrigation 
Company  
rdotson@dotsonlaw.legal 
jvance@dotsonlaw.legal 
 
Lisa T. Belenky  
Center for Biological Diversity 
1212 Broadway, Suite 800 
Oakland, California 94612  
Attorneys for Center for Biological Diversity  
lbelenky@biologicaldiversity.org 
 
Steven C. Anderson  
Las Vegas Valley Water District  
1001 South Valley View Boulevard  
Las Vegas, Nevada 89153  
Attorneys for Southern Nevada Water 
Authority and Las Vegas Valley Water 
District  
Sc.anderson@lvvwd.com 
 
 
 
 

Steve D. King  
227 River Road  
Dayton, Nevada 89403  
Attorneys for Muddy Valley Irrigation 
Company  
kingmont@charter.net 
 
Severin A. Carlson  
Kaempfer Crowell  
50 West Liberty Street, Suite 700  
Reno, Nevada 89501  
Attorneys for Church of Jesus Christ of the 
Latter Day Saints  
scarlson@kcnvlaw.com 
sstice@kcnvlaw.com 
mmarsh@kcnvlaw.com 
 
Scott Lake #15765  
Center for Biological Diversity  
P.O. Box 6205  
Reno, Nevada 89513  
Attorneys for Center for Biological Diversity  
slake@biologicaldiversity.org 
 
Andy Moore  
City Attorney’s Office  
City of North Las Vegas  
2250 North Las Vegas Blvd., Suite 810 
North Las Vegas, NV 89030 
Attorneys for City of North Las Vegas  
moorea@cityofnorthvegas.com 
moorea@cityofnorthlasvegas.com 
 
Derek Muaina, 
General Counsel Western Elite  
2745 North Nellis Boulevard.  
Las Vegas, Nevada 89115  
Attorneys for Bedroc  
DerekM@WesternElite.com 
 
 
 
 
 
 

JA_21540

mailto:gmorrison@parsonbehle.com
mailto:gmorrison@parsonbehle.com
mailto:paul@legaltnt.com
mailto:paul@legaltnt.com
mailto:tom@legaltnt.com
mailto:tom@legaltnt.com
mailto:rdotson@dotsonlaw.legal
mailto:rdotson@dotsonlaw.legal
mailto:jvance@dotsonlaw.legal
mailto:jvance@dotsonlaw.legal
mailto:lbelenky@biologicaldiversity.org
mailto:lbelenky@biologicaldiversity.org
mailto:Sc.anderson@lvvwd.com
mailto:Sc.anderson@lvvwd.com
mailto:kingmont@charter.net
mailto:kingmont@charter.net
mailto:scarlson@kcnvlaw.com
mailto:scarlson@kcnvlaw.com
mailto:sstice@kcnvlaw.com
mailto:sstice@kcnvlaw.com
mailto:mmarsh@kcnvlaw.com
mailto:mmarsh@kcnvlaw.com
mailto:slake@biologicaldiversity.org
mailto:slake@biologicaldiversity.org
mailto:moorea@cityofnorthvegas.com
mailto:moorea@cityofnorthvegas.com
mailto:moorea@cityofnorthlasvegas.com
mailto:moorea@cityofnorthlasvegas.com
mailto:DerekM@WesternElite.com
mailto:DerekM@WesternElite.com


  

12 

 

D
ye

r 
L

aw
re

nc
e,

 L
L

P 
28

05
 M

ou
nt

ai
n 

St
re

et
 

C
ar

so
n 

C
ity

, N
ev

ad
a 

89
70

3 
(7

75
) 8

85
-1

89
6 

 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Sylvia Harrison  
Lucas Foletta  
Sarah Ferguson  
McDonald Carano  
100 West Liberty Street, 10th Floor 
Reno, Nevada 89501  
Attorneys for Georgia Pacific Corporation 
and Republic Environmental Technologies, 
Inc. 
sharrison@mcdonaldcarano.com 
lfoletta@mcdonaldcarano.com 
sferguson@mcdonaldcarano.com  
nhoy@mcdonaldcarano.com  
jsusskind@mcdonaldcarano.com  
cdavis@mcdonaldcarano.com 
 
Laura A. Schroeder  
Therese A. Ure Stix  
Schroeder Law Offices, P.C.  
10615 Double R Boulevard, Suite 100  
Reno, Nevada 89521  
Attorneys for City of North Las Vegas and 
Bedroc Limited, LLC  
counsel@water-law.com 
 
Justina A. Caviglia  
Michael Knox  
6100 Neil Road  
Reno, Nevada 89511  
Attorneys for Sierra Pacific Power Company 
dba NV Energy and Nevada Power Company 
dba NV Energy 
jcaviglia@nvenergy.com 
mknox@nvenergy.com 
 
Wayne O. Klomp  
Great Basin Law  
1783 Trek Trail  
Reno, Nevada 89521  
Attorneys for Lincoln County Water District  
wayne@greatbasinlawyer.com 
 
 
 
 
 

Karen A. Peterson  
Allison MacKenzie, Ltd.  
P.O. Box 646  
Carson City, Nevada 89702  
Attorneys for Lincoln County Water District 
and Vidler Water Company, Inc.  
kpeterson@allisonmackenzie.com 
 
Dylan V. Frehner  
Lincoln County District Attorney  
P.O. Box 60  
Pioche, Nevada 89043  
Attorneys for Lincoln County Water District 
and Vidler Water Company, Inc. 
dfrehner@lincolncountynv.gov 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
/s/ Kelly Gilbert 
Kelly Gilbert 

JA_21541

mailto:sharrison@mcdonaldcarano.com
mailto:sharrison@mcdonaldcarano.com
mailto:lfoletta@mcdonaldcarano.com
mailto:lfoletta@mcdonaldcarano.com
mailto:sferguson@mcdonaldcarano.com
mailto:sferguson@mcdonaldcarano.com
mailto:nhoy@mcdonaldcarano.com
mailto:nhoy@mcdonaldcarano.com
mailto:jsusskind@mcdonaldcarano.com
mailto:jsusskind@mcdonaldcarano.com
mailto:cdavis@mcdonaldcarano.com
mailto:cdavis@mcdonaldcarano.com
mailto:counsel@water-law.com
mailto:counsel@water-law.com
mailto:jcaviglia@nvenergy.com
mailto:jcaviglia@nvenergy.com
mailto:mknox@nvenergy.com
mailto:mknox@nvenergy.com
mailto:wayne@greatbasinlawyer.com
mailto:wayne@greatbasinlawyer.com
mailto:kpeterson@allisonmackenzie.com
mailto:kpeterson@allisonmackenzie.com
mailto:dfrehner@lincolncountynv.gov
mailto:dfrehner@lincolncountynv.gov





















































































































































































































































	2021-12-03 Minute Order
	2022-01-07 Amended ROA
	2022-01-11 APEX & and Dry Lake Reply (FOR JA)
	2022-01-11 CBD Reply ISO PJR
	2022-01-11 CBD Appendix (FOR JA)
	06_FWS-BLM-NPS_Order_1169_Report.pdf
	Summary of Analyses and Conclusions from the Order 1169 PumpingStudy/Test
	Summary of Analyses
	Summary of Conclusions

	Section 1 - Impacts of Pumping under the Order 1169 Pumping Test
	Impacts to Groundwater
	Data Sources
	Summary of Analytical Methods
	Results and Discussion
	Conclusions for Impacts to Groundwater

	Impacts to Springs
	Theoretical Groundwater Level/Spring Discharge Relationships
	Data Sources and Data Quality
	Methods
	Results and Discussion
	Conclusions for Impacts to Springs


	Section 2 – Modeling of Groundwater Pursuant to the PendingApplications
	Modeling Simulations of Pumping Impacts to Groundwater and Springs
	Tetra Tech Groundwater Flow Model
	Simulations of the Potential Effects of Pumping the Pending Applications
	Post-Audit of Second Year of the Order 1169 Test
	Conclusions from Modeling on the Availability of Groundwater Pursuant to thePending Applications


	Section 3 - Pumping Test Results and Groundwater Availability
	Water Budget Analysis
	Perennial Yield Analysis

	Section 4 - Public Interest Considerations and Federal Groundwater-Dependent Resources
	USFWS Moapa Valley National Wildlife Refuge
	The Moapa Dace and its Vulnerability to Environmental Stressors
	NPS and BLM Groundwater-Dependent Resources
	Conclusions from Public Interest Considerations

	Section 5 - Overall Report Conclusions
	Section 6 – References

	10_SNWA_2019_Assessment of LWRFS.pdf
	Assessment of Lower White River Flow System Water Resource Conditions and Aquifer Response
	Contents
	Figures
	Tables
	Acronyms
	Abbreviations
	1.0 Introduction
	1.1 Background
	1.1.1 1920 Muddy River Decree
	1.1.2 Order 1169
	1.1.3 2006 Memorandum of Agreement
	1.1.4 Order 1169 Aquifer Test and Order 1169A
	1.1.5 NSE Rulings Nos. 6254 through 6261
	1.1.6 CSWR GID Letter to NSE
	1.1.7 NSE Interim Order 1303

	1.2 Purpose and Scope
	1.3 Approach

	2.0 Sources of Information
	2.1 Previous Investigations
	2.1.1 Order 1169A Reports
	2.1.2 Annual Data Reports (2013-2019)
	2.1.3 Other Reports

	2.2 Data Sources

	3.0 LWRFS Description
	3.1 Physiography
	3.2 Climate
	3.3 Hydrogeology
	3.3.1 Structural Setting
	3.3.2 Hydrogeologic Setting

	3.4 Hydrology
	3.4.1 Surface Water
	3.4.2 Groundwater
	3.4.2.1 Aquifer Types and Conditions
	3.4.2.2 Occurrence and Movement



	4.0 Natural and Anthropogenic Stresses
	4.1 Natural Stresses
	4.2 Anthropogenic Stresses
	4.2.1 Surface-Water Diversions above Muddy River near Moapa, NV Gage
	4.2.2 Groundwater Production
	4.2.2.1 Muddy River Springs Area
	4.2.2.2 Carbonate Aquifer



	5.0 Hydrologic Responses
	5.1 Evaluation of Muddy River Streamflow Declines
	5.1.1 Climate Variability
	5.1.2 Historical Land Use in the MRSA
	5.1.3 MRSA Surface-Water Diversions
	5.1.4 MRSA Groundwater Production

	5.2 Carbonate-Aquifer Responses to Climate Variability and Pumping Stresses
	5.2.1 Comparison of Hydrologic Responses
	5.2.2 Responses to Climate Variability
	5.2.3 Groundwater Production - NSE Order 1169 Aquifer Test and Recovery
	5.2.3.1 Production Period
	5.2.3.2 Recovery Period



	6.0 Implications to Changes in Hydraulic Head of the Carbonate Aquifer
	6.1 Qualitative Assessment of Historical Responses
	6.1.1 Implications of Continued Pumping

	6.2 Quantitative Analysis
	6.2.1 Objective
	6.2.2 Approach
	6.2.3 Relationship between High-Elevation Spring Discharge and MRSA Discharge
	6.2.3.1 Ratio Calculations
	6.2.3.2 Ratio Verification

	6.2.4 Quantification of Limits on Carbonate Groundwater Production
	6.2.5 Capture Analysis of Carbonate-Aquifer Production

	6.3 Findings of Qualitative Assessment and Quantitative Analysis

	7.0 Depletion of Muddy River Streamflow and Impacts to SNWA
	7.1 Upper Muddy River
	7.2 Lower Muddy River
	7.3 SNWA Tributary Conservation ICS Credits
	7.3.1 Impacts to SNWA as a Result of Muddy River Streamflow Depletions

	7.4 Potential for Increased Damages due to Additional Carbonate Groundwater Production

	8.0 Responses to NSE Interim Order 1303
	9.0 References
	Appendix A Site Table for Wells
	Appendix B Surface Water Diversions above the MR Moapa Gage
	Appendix C Groundwater Production Data
	Appendix D Carbonate Production Capture Analysis



	2022-01-11 Georgia Pacific Reply Brief
	2022-01-11 LCWD.Vidler Reply Brief
	2022-01-11 LCWD.Vidler Master ROA - Volume 1 of 3
	2022-01-11 LCWD.Vidler Master ROA - Volume 2 of 3
	2022-01-11 LCWD.Vidler Master ROA - Volume 3 of 3
	2022-01-11 MVIC Reply Brief
	2022-01-11 MVIC Appendix (FOR JA)
	Notice of Record Citations - Reply Brief.pdf
	Ex 1-2-69 (1. Order #1309)
	Ex 2-519-552 (59. 2019-08-08 Prehearing Conference)
	Ex 3-33770-33816 (398. NSE_Ex_333_Muddy_River_Decree)
	Ex 4-41875-41886 (615. NVE Ex. 1 NV Energy Rebuttal Report)
	Ex 5-41930-42029 (623. SNWA_Ex_007_SNWA_2019_Assessment of LWRFS)
	Assessment of Lower White River Flow System Water Resource Conditions and Aquifer Response
	Contents
	Figures
	Tables
	Acronyms
	Abbreviations
	1.0 Introduction
	1.1 Background
	1.1.1 1920 Muddy River Decree
	1.1.2 Order 1169
	1.1.3 2006 Memorandum of Agreement
	1.1.4 Order 1169 Aquifer Test and Order 1169A
	1.1.5 NSE Rulings Nos. 6254 through 6261
	1.1.6 CSWR GID Letter to NSE
	1.1.7 NSE Interim Order 1303

	1.2 Purpose and Scope
	1.3 Approach

	2.0 Sources of Information
	2.1 Previous Investigations
	2.1.1 Order 1169A Reports
	2.1.2 Annual Data Reports (2013-2019)
	2.1.3 Other Reports

	2.2 Data Sources

	3.0 LWRFS Description
	3.1 Physiography
	3.2 Climate
	3.3 Hydrogeology
	3.3.1 Structural Setting
	3.3.2 Hydrogeologic Setting

	3.4 Hydrology
	3.4.1 Surface Water
	3.4.2 Groundwater
	3.4.2.1 Aquifer Types and Conditions
	3.4.2.2 Occurrence and Movement



	4.0 Natural and Anthropogenic Stresses
	4.1 Natural Stresses
	4.2 Anthropogenic Stresses
	4.2.1 Surface-Water Diversions above Muddy River near Moapa, NV Gage
	4.2.2 Groundwater Production
	4.2.2.1 Muddy River Springs Area
	4.2.2.2 Carbonate Aquifer



	5.0 Hydrologic Responses
	5.1 Evaluation of Muddy River Streamflow Declines
	5.1.1 Climate Variability
	5.1.2 Historical Land Use in the MRSA
	5.1.3 MRSA Surface-Water Diversions
	5.1.4 MRSA Groundwater Production

	5.2 Carbonate-Aquifer Responses to Climate Variability and Pumping Stresses
	5.2.1 Comparison of Hydrologic Responses
	5.2.2 Responses to Climate Variability
	5.2.3 Groundwater Production - NSE Order 1169 Aquifer Test and Recovery
	5.2.3.1 Production Period
	5.2.3.2 Recovery Period



	6.0 Implications to Changes in Hydraulic Head of the Carbonate Aquifer
	6.1 Qualitative Assessment of Historical Responses
	6.1.1 Implications of Continued Pumping

	6.2 Quantitative Analysis
	6.2.1 Objective
	6.2.2 Approach
	6.2.3 Relationship between High-Elevation Spring Discharge and MRSA Discharge
	6.2.3.1 Ratio Calculations
	6.2.3.2 Ratio Verification

	6.2.4 Quantification of Limits on Carbonate Groundwater Production
	6.2.5 Capture Analysis of Carbonate-Aquifer Production

	6.3 Findings of Qualitative Assessment and Quantitative Analysis

	7.0 Depletion of Muddy River Streamflow and Impacts to SNWA
	7.1 Upper Muddy River
	7.2 Lower Muddy River
	7.3 SNWA Tributary Conservation ICS Credits
	7.3.1 Impacts to SNWA as a Result of Muddy River Streamflow Depletions

	7.4 Potential for Increased Damages due to Additional Carbonate Groundwater Production

	8.0 Responses to NSE Interim Order 1303
	9.0 References
	Appendix A Site Table for Wells
	Appendix B Surface Water Diversions above the MR Moapa Gage
	Appendix C Groundwater Production Data
	Appendix D Carbonate Production Capture Analysis


	Ex 6-53709-53758 (1008. Hearing Transcript from 2019.10.04)

	2021-12-23 Notice of Entry of Order Denying Request for Judicial Notice iso G-P & R's Answering Brief-1.pdf
	Notice of Entry of Order Denying Request for Judicial Notice iso G-P & R's Answering Brief
	Exhibit 1
	LVVWD #761 - 12.23.21 - Order Denying Request for Judicial Notice iso G-P & R's Answering Brief. Filed - Copy




