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NRAP 26.1 DISCLOSURE STATEMENT

The undersigned counsel of record certifies that the following are persons
and entities described in NRAP 26.1(a), and must be disclosed. These
representations are made in order that the justices of the Court may evaluate
possibly disqualifications or recusal.

Respondent Coyote Springs Investment, LLC (“CSI”) is a Nevada limited
liability company. Wingfield Nevada Group Holding Company, LLC is a parent
company of CSI, and no publicly traded company owns 10% or more of its stock.

CSI is presently represented by Kent Robison and Hannah Winston of
Robison, Sharp, Sullivan & Brust; Bradley Herrema of Brownstein Hyatt Farber
Schreck, LLP; William Coulthard of Coulthard Law; and Emilia Cargill.

In the course of the proceedings leading up to this appeal, CSI was also
represented by Therese Shanks.

Dated this 9" day of January, 2023,

ROBISON, SHARP, SULLIVAN & BRUST
71 Washington Street
Reno, Nevada 89503

/s/ Hannah E. Winston

KENT R. ROBISON #1167
HANNAH E. WINSTON #14520
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IN ASSOCIATION WITH:

BRADLEY J. HERREMA #10368
BROWNSTEIN HYATT FARBER
SCHRECK, LLP

100 North City Parkway, Suite 1600
Las Vegas, Nevada 89106

WILLIAM L. COULTHARD #3927
COULTHARD LAW

840 South Ranch Drive, #4-627

Las Vegas, Nevada 89106

EMILIA K. CARGILL #6493
3100 State Route 168

P.O. Box 37010

Coyote Springs, Nevada 89037
Attorneys for Respondent
Coyote Springs Investment, LLC



NRAP 26.1 DISCLOSURE STATEMENT

The undersigned counsel of record certifies that the following are persons
and entities described in NRAP 26.1(a), and must be disclosed. These
representations are made in order that the justices of the Court may evaluate
possibly disqualifications or recusal.

Respondent, Lincoln County Water District (“Lincoln™), is a political
subdivision of the State of Nevada, created for the purpose of providing adequate
and efficient water service within Lincoln County, Nevada. Respondent, Vidler
Water Company, Inc. (“Vidler”), is a Nevada corporation authorized to conduct
business in the state of Nevada.

Respondent Vidler’s parent company is D.R. Horton, Inc., a Delaware
corporation and a publicly held company that owns 10% or more of Vidler’s stock.

Respondent Lincoln is presently represented by the Lincoln County District
Attorney and Great Basin Law. Vidler is represented by Allison MacKenzie, Ltd.
I
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Snell & Wilmer, L.L.P. has been substituted out of this case and no longer
represents Lincoln.
Dated this 9" day of January, 2023.

LINCOLN COUNTY DISTRICT ATTORNEY
181 North Main Street, Suite 205

P.O. Box 60

Pioche, Nevada 89043

Telephone: (775) 962-8073

/s/ Dylan V. Frehner
DYLAN V. FREHNER #9020

GREAT BASIN LAW
1783 Trek Trail

Reno, Nevada 89521
Telephone: (775)770-0386

/sl Wayne O. Klomp
WAYNE O. KLOMP #10109

Attorn%/_s for Respondent Lincoln County
Water District

ALLISON MacKENZIE, LTD.
402 North Division Street
Carson City, Nevada 89703
Telephone: (775) 687-0202

/s/ Karen A. Peterson

KAREN A. PETERSON #366
,IAttorneys for Respondent Vidler Water Company,
nc.




NRAP 26.1 DISCLOSURE STATEMENT

Pursuant to NRAP 26.1, the undersigned counsel of record certifies that the
following are persons and entities as described in NRAP 26.1(a) and must be
disclosed. These representations are made in order that the justices of the Supreme
Court and the judges of the Court of Appeals may evaluate possible
disqualification or recusal.

Respondent Georgia-Pacific Gypsum LLC (“Georgia-Pacific”) is a wholly-
owned subsidiary of Koch Industries, Inc.

Respondent Republic Environmental Technologies, Inc. (“Republic”) is a
wholly-owned subsidiary of Republic Services, Inc.

The following law firm has lawyers who appeared for Georgia-Pacific and
Republic in the case or are expected to appear on their behalf in this Court:
McDonald Carano LLP.

Dated this 9" day of January, 2023,

MCDONALD CARANO LLP
100 W. Liberty St., 10th Floor
Reno, Nevada 89505

/s/ Lucas Foletta
SYLVIA HARRISON #4106
LUCAS FOLETTA #12154
JANE SUSSKIND #15099 _ -
Attorneys for Respondent Georgia-Pacific
Gypsum LLC and Republic Environmental
Téchnologies, Inc.




NRAP 26.1 DISCLOSURE STATEMENT

The undersigned counsel of record certifies that the following are persons
and entities as described in NRAP 26.1(a) and must be disclosed:

Respondents Nevada Cogeneration Associates Nos. 1 and 2 (“NCA”) are
businesses located in Clark County, Nevada. NCA may be considered affiliates, or
subsidiaries, of Northern Star Generation, LLC and Panamint Capital, LLC.

Dyer Lawrence, LLP, by and through Francis C. Flaherty and Sue S.
Matuska, is the law firm that represents NCA before this Court.

NCA was previously represented before the State Engineer and in the district
court by Alex J. Flangas, Esqg. and the law firm of Kaempfer Crowell.

Dated this 9" day of January, 2023.

DYER LAWRENCE, LLP
2805 Mountain Street
Carson Clti/, Nevada 89703
(775) 885-1896

/s/ Francis C. Flaherty
FRANCIS C. FLAHERTY #5303
SUE S. MATUSKA #6051 ) _
Attorneys for Nevada Cogeneration Associates
Nos. 1 and 2
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NRAP 26.1 DISCLOSURE STATEMENT

The undersigned counsel of record certifies that the following are persons
and entities described in NRAP 26.1(a), and must be disclosed. These
representations are made in order that the justices of the Court may evaluate
possibly disqualifications or recusal.

Respondent Apex Holding Company, LLC (“Apex”) is a Nevada limited
liability company. Apex is a privately owned company and no publicly traded
company owns 10% or more of its stock. Respondent Dry Lake Water, LLC (“Dry
Lake”) is a Nevada limited liability company. Dry Lake is a privately owned
company and no publicly traded company owns 10% or more of its stock.

Apex and Dry Lake are presently represented by Christian T. Balducci of
Marquis Aurbach.

Dated this 9" day of January, 2023,

MARQUIS AURBACH
10001 Park Run Drive
Las Vegas, Nevada 89145

/s/ Christian T. Balducci
CHRISTIAN T. BALDUCCI #12688
Attorneys for Apex Holding Company, LLC and
Dry Lake Water, LLC

Vil
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INTRODUCTION

With Order 1309, the State Engineer, for the first time in history, combined
seven separate hydrographic basins into one. The State Engineer did so without
statutory authority and without regard to the due process rights of participants in
the Order 1309 proceedings. Indeed, Order 1309 contravenes Nevada’s long-
established statutory water law scheme, which requires the State Engineer to
manage Nevada’s hydrographic basins on an individual basis—a requirement the
State Engineer concedes he has historically followed. 49 JA 23299, 23304.

The District Court recognized as much, and this Court properly identified
the legal issues associated with his action as the appropriate basis for this appeal.
Notwithstanding this Court’s clear direction to identify specific statutory support
for the State Engineer’s consolidation of the seven basins, Appellants? failed to cite
a single statute or group of statutes that explicitly or implicitly authorized that

consolidation. Instead, Appellants, implicitly acknowledging the absence of any

1 The Respondents collectively refer to Southern Nevada Water Authority
(“SNWA?”), Center for Biological Diversity (“CBD”), and Muddy Valley Irrigation
Company (“MVIC”) as the Appellants given that each filed a notice of appeal and
joint opening brief. However, the Respondents refer to the State Engineer
individually throughout the brief given his direct role in issuing Order 1309 and
depriving the Respondents due process in doing so. Moreover, the Respondents
note that the State Engineer has admitted to violating SNWA'’s and MVIC’s due
process rights in issuing Order 1309 and has conceded that this Court should affirm
the District Court in that regard. Appellant’s Opening Brief (“AOB”), 3 n.6. Thus,
neither SNWA nor MVIC are properly considered appellants in this matter.
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such authority, posit that no such authority is necessary because Order 1309
constitutes nothing more than a set of “factual findings” regarding the delineation
of the purported “LWRFS aquifer”. In doing so, Appellants disingenuously
attempt to avoid the questions posed by this Court and gain access to a more
favorable standard of review.

As the District Court properly concluded, Appellants’ contention that Order
1309 constitutes mere factual findings is meritless; Order 1309 indisputably
constitutes a management directive with immediate and ongoing effect. Among
other things, it reordered the priority of water rights in the seven basins and
subjected them to a generally applicable pump limit, all on the basis of previously
undisclosed criteria. Thus, the State Engineer relegated senior groundwater right
holders in one basin to a more junior position to water right holders in formerly
separate basins, in contravention not only of Nevada law’s requirement that basins
be administered independently, but the prior appropriation doctrine and due
process as well.

Appellants’ newly created “aquifer by aquifer” groundwater management
requirement and their conflation of the terms “aquifer” and “basin” cannot save
their arguments. Nor can their misplaced defense of “conjunctive management”
and “joint administration” as used in Order 1309. Because no statute or set of

statutes explicitly or implicitly authorized the State Engineer’s consolidation of



basins and because he failed to comport with due process in issuing Order 1309,
this Court must affirm the District Court.
STATEMENT OF THE ISSUES

I. Statutory Authority

A. Whether the State Engineer had statutory authority to “delineate” seven
hydrographic basins as a single hydrographic basin for “joint administration” and
“conjunctive management” of the water rights therein.

I1. Due Process

A.  Whether the State Engineer’s notice and hearing procedure satisfied
due process.

B.  Whether the hearing satisfied due process and afforded the
Respondents a full and complete opportunity to address the implications of Order
13009.

C. Whether the State Engineer’s nondisclosure of the six criteria upon
which he relied in Order 1309 to evaluate the “connectivity of the basins” satisfied
due process.

STATEMENT OF THE CASE

This appeal stems from a district court order granting the Respondents’

petitions for judicial review and adjudicating the State Engineer’s Order 1309 void.

Order 1309 involves an area in Nevada referred to as the Lower White River Flow



System (“LWRFS”). Since approximately 2001, the State Engineer has entered
rulings and orders discussing the alleged hydraulic connection of the separate
basins in the LWRFS area. In Order 1309, the State Engineer, for the first time in
Nevada history, combined seven separate hydrographic basins into one single
hydrographic basin and applied a pump cap across all of the basins, regardless of
the specific basin’s impact vel non on spring flows and Muddy River flow. In so
doing, the State Engineer erased the boundaries among those separate basins,
thereby reordering the relative priority rights of the groundwater rights holders in
the seven basins. Worse, the State Engineer did not give the water rights holders
adequate notice of the management decisions he ultimately made in Order 1309,
and he did not disclose the evidentiary criteria he applied.

The District Court concluded that (1) the State Engineer does not have
statutory authority to issue Order 1309; (2) Order 1309 violates the prior
appropriation doctrine; and (3) Order 1309 was issued without due process.

Following the entry of the District Court’s order, the State Engineer, SNWA,
CBD, and MVIC appealed. The State Engineer concedes he violated SNWA’s and
MVIC’s due process rights and has agreed this Court should affirm the District
Court’s decision granting SNWA'’s and MVIC’s petitions for judicial review in
part. See AOB 3 n.6. Thus, there is no case or controversy remaining between

SNWA, MVIC, and the State Engineer.



STATEMENT OF THE FACTS
In Order 1309, the State Engineer combined seven separate hydrographic

basins into one basin, as shown on the following map:

18 JA 7927, 7976 Location Map of
the LWRFS (Kane Springs shown
In red; remaining basins shown in
dark brown)).

Order 1309 is the latest order in a string of orders and rulings issued by the
State Engineer over the past two decades concerning the basins in the LWRFS
area. Those orders and rulings comprise the context in which Order 1309 was
entered and demonstrate why the State Engineer’s reliance on statutes having
nothing to do with the issues in this case cannot authorize Order 1309.

I



I. The Prevailing Respondents.

A. CSI is the developer of the master planned community Coyote
Springs. CSI has certificated and permitted water rights in the amount of 4,140
acre feet annually (“afa”) in the Coyote Spring Valley Basin (Basin 210) (“Coyote
Spring Valley”). CSI also holds 246.96 afa of permitted water rights in Kane
Springs Valley Hydrographic Basin (Basin 206) (“Kane Springs”).

B. Lincoln is a political subdivision of the State of Nevada, created for
the purpose of providing adequate and efficient water service within Lincoln
County. Lincoln and Vidler hold permitted and most-senior groundwater rights
granted by the State Engineer in Kane Springs.

C. Both Georgia-Pacific and Republic are long-established businesses
located in Garnet Valley Hydrographic Basin (Basin 216) (“Garnet Valley”) that
use and rely on certificated, proven or otherwise fully used groundwater rights to
support their operations.

D. Nevada Cogeneration Associates Nos. 1 and 2 operate combined cycle
gas-fired cogeneration facilities located near the southeastern boundary of the
LWREFS area. The points of diversion for the fully certificated water rights owned
and utilized by NCA are located entirely within a narrow part of the Black
Mountains Area Hydrographic Basin (Basin 215) (“Black Mountains Area”).

E. Apex and Dry Lake hold water rights in Garnet Valley and in the

6



Black Mountains Area.
I1. Brief History of Water Applications Prompting the 1169 Pump Test.

In 2001, several parties, including SNWA, MVWD, and CSI, applied for
new and additional groundwater rights in Coyote Spring Valley, Black Mountains
Area, Garnet Valley, Hidden Valley, Muddy River Springs Area (“MRSA”), and
Lower Moapa Valley. See 3 JA 824, 827. The State Engineer issued Order 1169
on March 8, 2002, which held those applications in abeyance because he did not
have enough information to determine if additional water was available for
appropriation under these new applications. See id. at 829-30. Order 1169
described the thick layers of the dense carbonate rock aquifer system that underlies
Southern Nevada, north and east to White Pine County, and the Utah border. See
id. at 826.

In his order, the State Engineer acknowledged that significant research was
done, but found that several complicated factors needed to be addressed to
understand the availability of additional water in these basins. Id. at 826. Thus,
the State Engineer ordered the applicants to conduct a study on the availability of

water, pursuant to NRS 533.368.2 See id. at 829-30.3 As a result, the 1169 Pump

2 NRS 533.368(1) allows for the State Engineer to conduct a study prior to granting
new water rights under NRS 533.370.



Test was ordered and conducted to quantify the availability of unallocated
groundwater for additional appropriation, not to determine whether existing water
rights should be curtailed. See id. Pursuant to Ruling 5712, Kane Springs was
specifically excluded from the 1169 Pump Tests. See 3 JA 864, 867, 886. The
State Engineer concluded there was not substantial evidence that the appropriation
of a limited quantity of water in Kane Springs would have any measurable impact
on the Muddy River Springs given the physical characteristics of the aquifers in
Kane Springs. See id.
11, Order 1169A’s Pump Test.

Order 1169A described the pump test provided for in Order 1169 to “stress”
the Carbonate Aquifer through two years of pumping and examining water levels
in monitoring wells throughout the LWRFS area. 3 JA 819-23. Some Participants
in the Aquifer test included SNWA/Las Vegas Valley Water District (“LVVWD”),
MVWD, CSI, Moapa Band of Paiutes, and Nevada Power Company. Id. at 820.
Pumping included an average of approximately 5,300 afa in Coyote Spring Valley
and 14,535 afa total pumping, of which 3,840 afa was alluvial pumping from the

MRSA basin. See 2 JA 326, 330. The participants engaged in the 1169 Pump

% The Appellants claim the study was ordered “pursuant to NRS 534.110(2)(b).”
See AOB 14. But Order 1169 expressly authorizes the pump tests under NRS
533.368 and does not mention NRS 534.110(2)(b).
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Tests from 2010 to 2012. 3 JA 820. The participants submitted their pump test
results in 2013. 2 JA 326, 330.

Following the 1169 Pump Test, the State Engineer issued Rulings 6254-
6261, a series of rulings relying on the 1169 Pump Test results. See, e.g., 3 JA
920, 920-50 (denying pending applications for new water rights in Coyote Spring
Valley); 2 JA 399-400 (denying pending applications of certain Order 1169 study
participants in Coyote Spring Valley, Garnet Valley, Hidden Valley, California
Wash, MRSA and the Black Mountains Area). These orders function to protect
existing water rights holders, including Respondents. Notably, the State Engineer
denied all pending applications on a basin-by-basin basis notwithstanding his
determination that each basin had a hydrologic connection with the carbonate
aquifer,

V. Interim Order 1303.

On January 11, 2019, nearly 17 years after issuing Order 1169, the State
Engineer issued Interim Order 1303. See 2 JA 394, 408. Interim Order 1303
identified Coyote Spring Valley, MRSA, Hidden Valley, Garnet Valley, California
Wash, and a portion of the Black Mountains Area as a “joint administrative unit”.
See id. at 406. Kane Springs was not included in Interim Order 1303. See id.

Interim Order 1303 also imposed a temporary moratorium on approvals for



subdivisions pending another public process to determine the groundwater
availability in the LWRFS area. See id. at 407.
Interim Order 1303 directed that reports should be filed that address the
following matters:
a. The geographic boundary of the hydrologically connected
groundwater and surface water systems comprising the Lower White
River Flow System;
b. The information obtained from the Order 1169 aquifer test and
subsequent to the aquifer test and Muddy River headwater spring flow
as it relates to aquifer recovery since the completion of the aquifer
test;
C. The long-term annual quantity of groundwater that may be
pumped from the Lower White River Flow System, including the
relationships between the location of pumping on discharge to the
Muddy River Springs, and the capture of Muddy River flow;
d. The effects of movement of water rights between alluvial wells
and carbonate wells on deliveries of senior decreed rights to the
Muddy River; and,

e. Any other matter believed to be relevant to the State Engineer’s
analysis.

See id. at 406-07.
The State Engineer identified the LWRFS area as including the following
hydrographic basins: Coyote Spring Valley, a portion of Black Mountains Area,
Garnet Valley, Hidden Valley, California Wash, and the Muddy River Springs

Area. See id. Kane Springs continued to be excluded as part of the LWRFS area
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in Interim Order 1303. See id. NRS 534.110(6) was not cited or mentioned as
authority for the State Engineer’s request for reports or the further proceedings
stated in the Order.

In July and August 2019, reports and rebuttal reports were submitted
discussing the four matters set forth in Interim Order 1303. On July 25, 2019, the
State Engineer issued a Notice of Pre-Hearing Conference, which occurred August
9, 2019. See 2 JA 697, 697-736. On August 23, 2019, the State Engineer issued a
Notice of Hearing (amended August 26, 2019), noting the hearing would be “the
first step” in determining how to address future management decisions, including
policy decisions, relating to the LWRFS area. See 2 JA 464, 465 (Notice); see 2
JA 486, 487 (Amended Notice). Regarding Order 1303’s directive that reports be
filed on “any other matter believed to be relevant,” the Hearing Officer stated that
management or policy issues were not included in the directive. 44 JA 17359. The
State Engineer ordered the parties to participate in a two-week evidentiary hearing
related to these issues (the “1303 Hearing”).

V. The 1303 Hearing.

The 1303 Hearing was conducted for two weeks in the fall of 2019. At the
start of the administrative hearing, the State Engineer reiterated that the public

administrative hearing was not a “trial-type” or contested adversarial proceeding.
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See 44 JA 17357, 17359. The hearing consisted of expert testimony presented by
the various participants, including, among others, the Respondents.

In December 2019, following closing statements by the participating
stakeholders, the State Engineer neither engaged in any additional public process
nor solicited additional input regarding “future management decisions, including
policy decisions, relating to the [LWRFS] basins.” See 2 JA 486, 487. Thus, the
Order 1303 Hearing was not just the first step in the State Engineer’s decisions
concerning the basin management set forth in Order 1309, it was the only step.

VI. Order 1309 and the Resulting District Court Order.

The State Engineer issued Order 1309 on June 15, 2020.* See generally 2

JA 326, 326-93. The first three ordering paragraphs state as follows:

1. The Lower White River Flow System consisting of the Kane
Springs Valley, Coyote Spring Valley, Muddy River Springs Area,
California Wash, Hidden Valley, Garnet Valley, and the northwest
portion of the Black Mountains Area as described in this Order, is
hereby delineated as a single hydrographic basin. The Kane Springs
Valley, Coyote Spring Valley, Muddy River Springs Area, California
Wash, Hidden Valley, Garnet Valley and the northwest portion of the
Black Mountains Area are hereby established as sub-basins within the
Lower White River Flow System Hydrographic Basin.

2. The maximum quantity of groundwater that may be pumped from
the Lower White River Flow System Hydrographic Basin on an
average annual basis without causing further declines in Warm
Springs area spring flow and flow in the Muddy River cannot exceed
8,000 afa and may be less.

4 Because of its centrality to this dispute, Respondents attach Order 1309 as an
addendum to their Joint Answering Brief.
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3. The maximum quantity of water that may be pumped from the
Lower White River Flow System Hydrographic Basin may be reduced
If it is determined that pumping will adversely impact the endangered
Moapa dace.

Id. at 390.

In other words, for the first time in Nevada history, the State Engineer
combined separate hydrographic basins into one hydrographic basin. The Order
does not provide guidance about administration of the new “single hydrographic
basin” and provides no clear analysis to support the 8,000 afa number for the
maximum sustainable yield.

Regarding the parameters for the State Engineer’s consideration of evidence
regarding basin inclusion and basin boundary, the State Engineer stated he
“considered this evidence and testimony on the basis of a common set of criteria
that are consistent with the original characteristics considered critical in
demonstrating a close hydrologic connection requiring joint management in
Rulings 6254-6261.” Id. at 372-73. However, the State Engineer did not disclose
these criteria to the stakeholders before or during the Order 1303 proceedings nor
were those criteria even listed or disclosed in Rulings 6254-6261. See 3 JA 920,
920-50; 2 JA 399-400. Instead, he disclosed them for the first time in Order 1309,
after the stakeholders had engaged in extensive investigations, expert reporting,

and factual hearing requested by Order 1303.
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Based upon these previously undisclosed criteria, the State Engineer
combined the separate hydrographic basins into a single hydrographic basin. See
id. The State Engineer also added the previously excluded Kane Springs to the
combined basin and modified the included portion of the Black Mountains Area.
See 2 JA 390. As a result of the consolidation of the basins, the relative priority of
all water rights within the seven affected basins are reordered and the priorities are
considered in relation to all water rights holders in the consolidated basins, rather
than in relation only to the other users within the original separate basins.

Because Order 1309 constitutes a gross overreach of power where none
exists, its findings were not supported by substantial evidence, and it was the result
of several due-process violations, Respondents petitioned the District Court for
judicial review. Following substantial briefing and oral argument, the District
Court entered its Findings of Fact, Conclusions of Law, and Order Granting
Petitions for Judicial Review. It concluded that (1) the State Engineer does not
have statutory authority to jointly administer multiple basins by creating the
LWRFS “Superbasin”; (2) the State Engineer does not have legal authority to
conjunctively manage the “Superbasin”; (3) Order 1309 violates the prior
appropriation doctrine; and (4) the State Engineer violated the Petitioners’ due

process rights in failing to provide notice to Petitioners or an opportunity to
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comment on the administrative policies inherent in the basin consolidation. These
appeals followed.
SUMMARY OF THE ARGUMENT

First, the State Engineer does not have statutory authority to “delineate”
multiple basins as a single hydrographic basin. The statutes and case law in the
AOB do not support Order 1309. While the Appellants contend that Order 1309
was merely a “factual determination”, combining the seven separate basins into
one effectively reorders the relative priority rights in the seven basins and relegates
senior groundwater right holders in their basin to a much lower priority position
than groundwater right holders in the other basins. Thus, Order 1309 is not merely
a set of factual findings but rather a management directive that fails because the
State Engineer lacked the legal authority to issue it.

Second, the State Engineer deprived Respondents of due process in issuing
Order 1309 because Respondents were not provided adequate opportunity to
address the management decisions set forth therein. The State Engineer repeatedly
told the parties that management issues would not be discussed at the 1303 Hearing
(resulting in Order 1309), thus the State Engineer’s notice and hearing procedure
were insufficient. Moreover, the State Engineer failed to give sufficient notice of
the criteria relied upon to assess the connectivity of the separate basins in Order

1309. Accordingly, the District Court’s order should be affirmed.

15



STANDARD OF REVIEW
l. Statutory Authority.

“[T]he scope of the State Engineer’s authority . . . is a question of statutory
interpretation, subject to de novo review.” Wilson v. Pahrump Fair Water, LLC,
137 Nev. 10, 14, 481 P.3d 853, 856 (2021). The State Engineer cannot act beyond
the scope of his statutory authority. Howell v. Ricci, 124 Nev. 1222, 1230, 197
P.3d 1044, 1050 (2008). The State Engineer contends this Court should defer to
his interpretation of his statutory power; however, this Court “is free to decide
purely legal questions . . . without deference to the agency’s decision.” Town of
Eureka v. Off. of State Eng’r of State of Nev., Div. of Water Res., 108 Nev. 163,
165, 826 P.2d 948, 949 (1992). This is especially true here, where the State
Engineer’s interpretations are inconsistent with the plain language of the statutes.

While the Appellants rely on NRS 533.450(10), this Court has explained that
the presumption in NRS 533.450(10) “does not extend to purely legal questions,
such as the construction of a statute, as to which the reviewing court may
undertake independent review.” In re Nevada State Eng’r Ruling No. 5823, 128
Nev. 232, 239, 277 P.3d 449, 453 (2012) (internal quotations omitted).

I1.  Due Process.
This Court reviews constitutional challenges, including a violation of due

process rights, de novo. Eureka Cty. v. Seventh Judicial Dist. Court, 134 Nev. 275,
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279, 417 P.3d 1121, 1124 (2018) (citing Callie v. Bowling, 123 Nev. 181, 183, 160
P.3d 878, 879 (2007)). Contrary to the statement of the Standard of Review in the
AOB, the State Engineer’s interpretation of due process requirements for proper
notice and hearing are not considered persuasive because the issues in this appeal
involve legal questions only. And any applicable standard of review of State
Engineer decisions presupposes the fullness and fairness of the administrative
proceedings, a presupposition not appropriate in this case. See Revert v. Ray, 95
Nev. 782, 787, 603 P.2d 262, 264-65 (1979) (when procedures grounded in basic
notions of fairness and due process are not followed and the resulting
administrative decision is arbitrary, oppressive, or accompanied by a manifest
abuse of discretion, this court will not hesitate to intervene) (citing State ex rel.
Johns v. Gragson, 89 Nev. 478, 515 P.2d 65 (1973)).
ARGUMENT

I. THE STATE ENGINEER DOES NOT HAVE STATUTORY

AUTHORITY TO COMBINE MULTIPLE BASINS INTO ONE FOR

“JOINT ADMINISTRATION” OR “CONJUNCTIVE
MANAGEMENT”.

A. No Nevada Statute Authorizes the State Engineer to “Delineate”
Multiple Basins as One Basin for Any Purpose.

In Order 1309, the State Engineer “delineated” the seven basins as a single
hydrographic basin. 2 JA 326, 390. No Nevada statute authorizes the State

Engineer to redefine, combine, or “delineate” the 232 hydrographic basins that
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were established in the 1960s and have been relied upon since. The State
Engineer’s attorney admitted during oral argument before the lower court that there
was no explicit statutory authority for Order 1309. 49 JA 22412, 22586-89, 22605.
In fact, his counsel conceded that Order 1309 combined the basins into one basin
even though “the rest of his authority does apply to managing on a basin by basin
basis”. 1d. at 22589.

The Appellants’ use of the terms “joint administration” and “conjunctive
management” is intentionally misleading. As the District Court correctly
explained, taking into “account how water use in one basin may affect the water
use in an adjoining or closely related basin when determining how best to ‘actively
manage’ a basin” is “much different than how the State Engineer defines ‘joint
management’: erasing the borders of seven already established legal administrative
units and creating one legal superunit in the LWRFS superbasin.” 49 JA 23299,
23325.

The Appellants concede the State Engineer’s authority must derive from a
statute but make vague references to his “mosaic of powers” and “statutory duties”
directing him to protect senior rights, the “public resource”, the Moapa dace, and
“public trust” in an attempt to avoid their burden to identify the plain language of
the statutes. See AOB 27, 41. The Appellants cite NRS 534.110(6), NRS 534.030,

NRS 534.120, and NRS 534.024(1)(e), yet none of these statutes provide the
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authority they claim the State Engineer holds to issue Order 1309. See AOB 27; 2
JA 326, 326-91.

To determine whether the State Engineer has statutory authority to enter
Order 1309, “the plain meaning of the relevant text guides the answer.” Pahrump
Fair Water, 137 Nev. at 14, 481 P.3d at 856 (citing Coast Hotels & Casinos, Inc. v.
Nev. State Labor Comm’n, 117 Nev. 835, 840, 34 P.3d 546, 550 (2001)); Doolin v.
Dep’t of Corr., 134 Nev. 809, 811, 440 P.3d 53, 55 (Nev. App. 2018) (“To
ascertain the Legislature’s intent, we first focus our inquiry on the statute’s plain
language, avoid[ing] statutory interpretation that renders language meaningless or
superfluous.”) (alteration in original).

I.  NRS534.110(6) Does Not Authorize Order 1309.

The Appellants contend NRS 534.110(6) “mandated” the State Engineer’s
“action in Order 1309”. AOB 28. However, the plain language of the statute does
not authorize the State Engineer to combine multiple basins into one for any
purpose.

NRS 534.110(6) creates a two-step curtailment process. NRS 534.110(6),
like the entire statutory scheme for Nevada’s water law, provides for investigations
and curtailment on a basin-by-basin basis. NRS 534.110(6) does not authorize
Investigations to change the boundaries of established basins, combine those basins

into a single basin, and then curtail the groundwater rights based upon restructured
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priority dates in the consolidated basin. See NRS 534.110(6); see also 49 JA
23299, 23324-25.

Notably, even if the State Engineer had authority under NRS 534.110(6) to
investigate and curtail water rights across multiple basins, he was required to
follow the statutory procedure to commence such action. Order 1303 does not
even mention NRS 534.110(6). Accordingly, NRS 534.110(6) does not provide
statutory support for Order 1309.

ii.  Neither NRS 534.030 Nor NRS 534.120 Authorize Order
13009.

The Appellants contend the State Engineer “delineated the boundary of the
LWRFS based on his statutory authority provided by NRS 534.030(1)-(2)”, and
Order 1309 “was just a continuing regulation of the area that is authorized by NRS
534.120(1)”. AOB 32-33. The plain language of the statutes does not support this
argument.

NRS 534.030 allows the State Engineer to designate an area “in any
particular basin or portion therein” an “area of active management” if the water
right holders in the basin petition the State Engineer to do so or if the State

Engineer holds a hearing “within the basin” to determine whether administration of
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“that basin” is justified. NRS 534.030(1)-(2).° Thereafter, within the area of
active management, if “the groundwater basin is being depleted”, the State
Engineer may issue rules, regulations, and orders. Neither statute allows the State
Engineer to designate multiple basins as an area of active management or to enter
orders across multiple basins.

Further, the Appellants’ argument is belied by Order 1309 itself, which
explains that six of the seven basins affected by Order 1309 were designated
decades ago. See 2 JA 326, 326-27 (Kane Springs has never been designated).
The State Engineer designated six of the basins under NRS 534.030 individually,
at different times, and not in relation to the other basins. See 3 JA 835-63 (Orders
designating six of the basins). Moreover, the State Engineer did not designate
them for the reasons the State Engineer now asserts require consolidating them.
See id.

The Appellants concede that Kane Springs has never been designated under
NRS 534.030 and therefore, admit that NRS 534.120 cannot provide authority to
subject Kane Springs to Order 1309. AOB 33. Itis illogical that Order 1309 could
be considered an order under NRS 534.120 for some of the basins but not others.

Moreover, the subsections of NRS 534.120 list several tools that the State Engineer

> Neither of these procedural requirements occurred because neither Order 1169
nor Order 1303 were orders for designation of multiple basins under NRS 534.030.
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can use in an area of active management. Not one of those tools allows the State
Engineer to “delineate” multiple basins as one. Thus, the plain language of these
statutes does not provide support for Order 1309.

Ii.  NRS 533.024(1)(e) is a Legislative Declaration that Does Not
Provide the State Engineer Authority for Order 1309.

The Appellants argue the Legislature “has explicitly stated that it is the
policy” of Nevada to conjunctively manage surface water and groundwater in
Nevada, this policy “declaration” is entitled to great weight, and NRS
533.024(1)(e) constitutes a “ratification and confirmation of this Court’s and the
State Engineer practices of conjunctive management.” AOB 57-58, 60 (emphasis
added). However, NRS 533.024(1)(e) provides, in relevant part, that “[i]t is the
policy of this State . . . [tjo manage conjunctively the appropriation, use and
administration of all waters of this State, regardless of the source of the water.”
This statute does not authorize the combination of multiple basins for “joint
administration” or *“conjunctive management”, as the State Engineer uses those
terms.

In fact, the State Engineer has informed the Legislature that “although the
2017 Legislative declaration [(NRS 533.024(1)(e))] recognizes the hydrological
connection that often exists between groundwater and surface water sources, the

statute does not provide the framework necessary to effectively implement the
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Legislature’s policy direction.” 48 JA 21553, 21582-21584 (emphasis added)
(Minutes of the Meeting of the Assembly Comm. on Nat. Res., Agric., and Mining,
Feb. 27, 2019, 2019 Leg., 80th Sess. (Nev. 2019) (testimony of Tim Wilson,
Acting State Engineer)).® Indeed, the State Engineer recently testified similarly
before the Interim Subcommittee on Public Lands, specifically referencing the
District Court’s decision in this matter and lamenting the lack of clarity around his
authority: “[conjunctive management] is the policy directive of the Legislature, but
it is not explicit as to how we are to implement that policy directive, and there is no
explicit authority bestowed upon the state engineer to conjunctively manage water
resources.” See RJN, Exhibit 1 (Minutes of the Meeting of the Assembly
Subcommittee on Public Lands, May 23, 2022, 2022 Interim Legislature (Nev.
2022) at 21).

The Nevada Legislature’s Subcommittee on Public Lands approved the
request of a bill draft based on the State Engineer’s testimony. See RJN, Exhibit 5

(Minutes of the Meeting of the Assembly Subcommittee on Public Lands, August

® As set forth in the Respondents’ Joint Request for Judicial Notice (filed
contemporaneously herewith) (“RJIJN”), the State Engineer has conceded in Order
1329, an order entered subsequent to Order 1309, that his legislative efforts to
obtain the statutory authority to “conjunctively manage” groundwater and surface
water in the manner he desires failed in the 2019 session. See RJN, Exhibit 4
(Order 1329) (“However, in the 2019 Legislative session, the statutory revisions
required to give the State Engineer authority to implement the draft regulation
were unsuccessful.”) (48 JA 21606, 21612-13) (emphasis added).

23



22, 2022, 2022 Interim Legislature (Nev. 2022) at 11-12) (specifically requesting
“a bill to clarify the processes and authority for the conjunctive management of
surface and groundwater basins, including, without limitation, the public
notification processes, appeals processes, and the role of science in modifying
management practices within such basins.”).

Furthermore, as a statement of policy, the Legislature’s declaration does not
constitute a grant of authority under this Court’s case law, but rather merely offers
interpretive guidance. See, e.g, Pawlik v. Shyang-Fenn Deng, 134 Nev. 83, 85,
412 P.3d 68, 71 (2018). Even if one construes the statute as an express grant of
authority, the State Engineer’s interpretation would result in an unconstitutional
reading of the provision, as the Legislature has failed to provide “standards . . .
sufficient to guide the agency with respect to the purpose of the law and the power
authorized,” as required by this Court’s jurisprudence. Sheriff, Clark County v.
Lugman, 101 Nev. 149, 153, 697 P.2d 107, 110 (1985); State v. Castaneda, 126
Nev. 478, 481, 245 P.3d 550, 552-53 (2010) (construction of a statute that would
render that statute unconstitutional must be avoided). The statement of policy
simply does not authorize Order 1309, and the Court should reject the State

Engineer’s contention that it does.
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Iv. The State Engineer Interpretation of “Basin” is
Unreasonable.

For the first time on appeal, the Appellants contend that the word “basin” is
ambiguous and suggest that the term is synonymous with the word “aquifer”.
AOB 35. This Court should not consider these new arguments raised for the first
time on appeal. See Old Aztec Mine, Inc. v. Brown, 97 Nev. 49, 52, 623 P.2d 981,
983 (1981) (“A point not urged in the trial court, unless it goes to the jurisdiction
of that court, is deemed to have been waived and will not be considered on
appeal.”). The State Engineer did not argue the word “basin” was ambiguous in
the proceedings below because it is not. Further, the State Engineer specifically
admitted the basins in Nevada are used for “‘water planning and management
purposes’”. 47 JA19725, 19765.7

In 1943, the Legislature authorized the State Engineer to “enter into
agreements with the United States Geological Survey [(“USGS™)] . . . for
cooperation in making stream measurements, underground water studies, snow

surveys, or any investigations related to the development and use of the water

" In fact, the Appellants’ new argument that basins are aquifers and thus factual
determinations rather than administrative units is belied by their own argument that
the seven hydrographic basins were established with knowledge of the
“Interconnectedness of the LWRFS”. AOB 37.
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resources of Nevada.” NRS 532.170 (emphasis added).® In 1968, USGS and the
Nevada Division of Water Resources published an index of the hydrographic
basins in Nevada. See Rush, F.E., 1968, Index of hydrographic areas in Nevada:
Nevada Division of Water Resources Information Report (“Rush Report”).® The
map at the end of the Rush Report plainly shows that Nevada has 232 distinct
hydrographic basins that are used for water management. See id.; see also 5 JA
2302 (State Engineer Map — State of Nevada Water Resources and Inter-Basin
Flows). Thus, when the Nevada Legislature refers to a “basin” in Nevada’s water
law statutes, the only reasonable interpretation is that it is referring to the
administrative units used to manage water in Nevada-the 232 established
hydrographic basins.

The Appellants now claim the word “basin” is ambiguous because it can
have “separate meanings in separate contexts.” AOB 35. But the context at issue
Is what the Legislature intended the word “basin” to mean in drafting Nevada’s
water law statutes. Gold Ridge Partners v. Sierra Pac. Power Co., 128 Nev. 495,

500-01, 285 P.3d 1059, 1062-63 (2012). The Appellants cannot manufacture an

8 Citing NRS 532.170, the Appellants contend that “[t]he Legislature directed the
State Engineer distinguish those aquifers, with the help of the USGS.” AOB 36.
The statute does not say that. The statute does not even reference aquifers.

° http://images.water.nv.gov/images/publications/Information%?20series/6.pdf (last
visited December 30, 2022).

26


http://images.water.nv.gov/images/publications/Information%20series/6.pdf

ambiguity by suggesting unreasonable interpretations of the term “basin” that have
never been applied or adopted by the State Engineer, courts, or water right holders.
See Great Basin Water Network v. State Eng’r, 126 Nev. 187, 196, 234 P.3d 912,
918 (2010) (explaining “[a]n ambiguous statute is one that is capable of more than
one reasonable interpretation”) (emphasis added).

The Appellants also now claim a “[b]asin can refer to a definable aquifer,
which is a single source of water supply, and a single ‘geological formation or
structure that stores or transmits water, or both.”” AOB 35. This is blatantly false.
NRS 534.0105 defines “aquifer” as a “geological formation or structure that stores
or transmits water, or both.” NRS 534.0105 does not include “basin” within the
definition of an aquifer nor does it reference “a single source of water supply.”
Moreover, several statutes refer to a “system of aquifers” without requiring or
suggesting that such a system can, should, or must constitute a “basin”. See, e.g.,
NRS 534.0125, NRS 534.0145, NRS 534.015.

The fact that the Legislature specifically defined the term “aquifer” and
continued to use the distinct term “basin” demonstrates these are separate terms
that are not interchangeable. See Dezzani v. Kern & Assocs., Ltd., 134 Nev. 61, 65,
412 P.3d 56, 59-60 (2018) (explaining when the Legislature uses distinct terms,
one term cannot be implied within the meaning of a defined term); Allstate Ins. Co.

v. Fackett, 125 Nev. 132, 138, 206 P.3d 572, 576 (2009) (“We read statutes within
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a statutory scheme harmoniously with one another to avoid an unreasonable or
absurd result.”); McGrath v. State Dep’t of Pub. Safety, 123 Nev. 120, 123, 159
P.3d 239, 241 (2007) (concluding “the Legislature intended to use words in their
usual and natural meaning”); Davis v. Mich. Dep’t of Treasury, 489 U.S. 803, 809,
109 S.Ct. 1500, 103 L.Ed.2d 891 (1989) (“It is a fundamental canon of statutory
construction that the words of a statute must be read in their context and with a
view to their place in the overall statutory scheme.”).

The Appellants also claim that a “basin” can refer to (1) a river basin such as
the Truckee River Basin or the Colorado River Basin, (2) the 232 hydrographic
basins that have been established in Nevada, or (3) the entire Great Basin, which
encompasses the entire state of Nevada. AOB 35-36. As indicated supra, the only
reasonable interpretation is the second. It is illogical that the Legislature’s statutes
in NRS Chapter 533 and 534 could effectively be amended by referring to any of a
variety of terms in the State Engineer’s (administrative agency’s) own Water
Words Dictionary that include the word basin. The Appellants’ suggestion that the
term “basin,” as used throughout NRS Chapters 533 and 534, could mean the Great
Basin or the Truckee River Basin is nonsensical and would lead to absurd results.

The Appellants’ new attempts at statutory interpretation fail as they are
inconsistent with the plain language of the statutes, contrary to the practice of

water management over the past 50 years, and would create complete uncertainty
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for water right holders.*® Accordingly, this Court should reject the Appellants’
unreasonable interpretations and manufactured claims of ambiguity.
B. No Nevada Statute Authorizes the State Engineer to “Delineate”
Multiple Hydrographic Basins as a Single Hydrographic Basin
Due to Professed Concerns About the Public Welfare, Public
Trust, or the Endangered Species Act.

The State Engineer is a creature of statute, and his actions must be within a
statutory grant of authority. Wilson v. Pahrump Fair Water, LLC, 137 Nev. 10, 14,
481 P.3d 853, 856 (2021) (explaining “[t]he State Engineer’s powers thereunder
are limited to ‘only those . . . which the legislature expressly or implicitly
delegates’” (quoting Clark Cty. v. State, Equal Rights Comm’n, 107 Nev. 489, 492,
813 P.2d 1006, 1007 (1991)); see also Howell v. Ricci, 124 Nev. 1222, 1230, 197
P.3d 1044, 1050 (2008) (holding the State Engineer cannot act beyond his statutory

authority).

19 While the State Engineer and Appellants now deny that Nevada’s basins have
historically been managed on a basin-by-basin basis, the State Engineer’s office
admitted it to the Legislature and specifically asked for “express acknowledgement
to the Office of the State Engineer to administer water rights based upon the
resource of the water right, not artificial administrative boundaries.” RJN, Exhibit
1, 24 (Minutes of the Meeting of the Subcommittee on Pub. Lands of the Joint
Interim Standing Committee on Nat. Resources, May 23, 2022) (testimony of
Micheline Fairbank). In response, a legislator expressed concern that the State
Engineer was “almost calling for a revolution in Nevada water law by talking
about prior[ ] appropriation doctrine being either completely suppressed or turned
over to [the State Engineer] to do what you think is right in each basin based on the
scientific approach.” Id.
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To avoid the reality that no statute authorizes Order 1309, the Appellants
focus on broad issues they contend provide “independent” sources of authority for
Order 1309. According to the Appellants, Order 1309 is necessary to “fulfill [the
State Engineer’s] statutory duties to protect the public interest and the public trust”,
and his statutory authority should be interpreted “broadly” so that he can prevent
the state from liability under the federal Endangered Species Act (“ESA”). AOB
41. No Nevada statute authorizes the State Engineer to combine multiple basins
into one out of concern for an endangered species, to protect the public interest or
public trust, or to comply with the Endangered Species Act.

In support of their argument, the Appellants cite NRS 533.023, NRS 533.367,
and NRS 533.370(2). The plain language of these statutes simply does not
authorize the State Engineer to combine basins for any purpose and are not even
applicable to this case. See NRS 533.023 (defining the term “wildlife purposes”);
NRS 533.367 (applies to a person seeking a right to use water from a spring or
water which has seeped to the surface of the ground); NRS 533.370(2) (applies to
new water applications). Accordingly, none of the statutes cited by the Appellants
authorizes the State Engineer to combine separate hydrographic basins into a single
hydrographic basin to manage existing water rights.

I
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C. The State Engineer’s Claim that Order 1309 Simply Contains
Factual Findings is Contradicted by the Order Itself, Which
Concludes with Management Directives.

The Appellants’ refashioned defense of Order 1309 depends on the validity
of the assertion that the Order is simply a factual determination of the limits of the
“LWRFS aquifer.” AOB 4.1 This is a fiction created by the Appellants to obtain
a more (inapplicable) deferential standard of review and avoid having to identify
specific statutory authority for the actions taken by the State Engineer. The
Appellants blatantly mischaracterize Order 1309 in asserting that “[t]he findings in
Order 1309 are properly limited to Interim Order 1303’s specific list of factual
questions.” AOB 6. The findings in Order 1309 and “criteria” adopted therein
conclusively demonstrate Order 1309 did not simply define “the boundaries of the
shared aquifer” but rather applied previously undisclosed criteria to create the new
“LWREFS basin” as a management tool with immediate effect. AOB 81. The State
Engineer did not defer management decisions; he specifically undertook them.

I

I

11 Similarly, the Appellants’ representation that the State Engineer is “required”
and authorized to “define aquifers” as the first step of water management is
Iinconsistent with the statutes cited in the AOB. See, e.g, NRS 533.024(1)(c)
(legislative policy statement); NRS 533.364 (applies to interbasin transfers of
groundwater); NRS 533.3705 (applies to initial applications); NRS 534.030(4)
(supervision of wells); NRS 534.110(2) (permits the State Engineer to assess the
perennial yield of aquifers if overpumping is indicated).
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I. Order 1309 is an Administrative Tool.

Order 1309 changed the relative priorities of water rights holders within the
original hydrographic basins. The District Court properly concluded that “as a
result of the consolidation of the basins, the relative priority of all water rights
within the seven affected basins will be reordered and the priorities will be
considered in relation to all water rights holders in the consolidated basins, rather
than in relation only to the other users within the original separate basins.” 49 JA
23299, 23326. The Appellants contend this is incorrect because the State Engineer
supposedly has not changed priorities yet. See, e.g., AOB 5, 79.

The doctrine of prior appropriation has been part of Nevada’s common law
since the 1800’s. See Lobdell v. Simpson, 2 Nev. 274, 277-78 (1866). “Nevada’s
water statutes embrace prior appropriation as a fundamental principle. Water
rights are given ‘subject to existing rights,” NRS 533.430(1), given dates of
priority, NRS 533.265(2)(b), and determined based on relative rights, NRS
533.090(1)-(2).” Min. Cnty. v. Lyon Cnty., 136 Nev. 503, 513, 473 P.3d 418, 426
(2020) (emphasis added). Thus, “[i]n Nevada, the doctrine of prior appropriation
determines the priority of both pre-1905 vested water rights and modern statutory
water law.” Rand Properties, LLC v. Filippini, Docket No. 78319 (Unpublished
Disposition) WL 1619306 (Order Affirming in Part and Reversing in Part, April 9,

2021).
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It is universally understood that the priority of a water right is its most
valuable component. See Gregory J. Hobbs, Jr., Priority: The Most Misunderstood
Stick in the Bundle, 32 Envtl. L. 37, 43 (2002) (“Priority determines the value of a
water right”). It is fundamental in Nevada that “a loss of priority that renders
rights useless “certainly affects the rights’ value’ and ‘can amount to a de facto loss
of rights.”” Wilson v. Happy Creek, Inc., 135 Nev. 301, 313, 448 P.3d 1106, 1115
(2019) (quoting Andersen Family Assocs. v. State Eng’r. 124 Nev. 182, 190, 191,
179 P.3d 1201 (2008).

Order 1309 clearly violates the prior appropriation doctrine. The State
Engineer intended Order 1309 to immediately alter the effective priority of water
rights within the seven basins.!?  Appellants’ arguments to the contrary
nonsensically disregard the State Engineer’s decision to manage the separate
basins as a single hydrographic basin, a decision obviously intended to provide
(and in fact providing) the very “mechanism” to manage the priorities within the

basins in relation to previously unrelated “senior rights.”

12 Not only did the Legislature choose not to afford the State Engineer with
discretion to alter priority rights in this manner, but it also affirmatively requires
the State Engineer to preserve priority rights when performing his statutory duties.
See, e.g., NRS 534.110(6) (providing any curtailment “be restricted to conform to
priority rights”); NRS 534.110(7); NRS 533.040(2) (“If at any time it is
Impracticable to use water beneficially or economically at the place to which it is
appurtenant, the right may be severed from the place of use and be simultaneously
transferred . . . without losing priority of right.”) (emphasis added).
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Nothing could make this clearer than the State Engineer’s own assertion in
his brief before the District Court that the hydrographic area in which a junior right
holder stakes its claim is irrelevant under the prior appropriation doctrine. 47 JA
19725, 19766. He contended there that “[d]ue to the close hydrological connection
that the State Engineer has scientifically determined as a matter of fact,
[petitioners’] rights . . . were always subject to older (more senior) existing rights,
including those protected by the Muddy River Decree” regardless of which basin
to which they were originally attached. Id. This could not be further from the
truth and demonstrates the State Engineer’s callous and shocking disregard for the
doctrine of prior appropriation and priority of water rights.

Indeed, the District Court record contains other similar instances of the State
Engineer admitting Order 1309 was not intended to be merely factual in nature, but
rather was intended to and indeed does serve as a management tool. See e.g., id. at
19743 (admitting that Order 1309 determined pumping cap and allowed the State
Engineer to “jointly administer the LWRFS”); 49 JA 22738, 22791 (“Priority
curtailment is what we’re dealing with here where if there’s not enough water in
the system for all the water rights, then you start to cut people off who are the most
junior™).

The legal definition of “basin” further undermines the State Engineers’

assertion that establishment of a single superbasin was a purely factual exercise.
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Citing NRS 534.030(1)(b)’s plain meaning, the District Court concluded that “a
basin is intended to be an administrative unit, defined by boundaries described by
‘legal subdivision as nearly as possible.”” 49 JA 23299, 23324.

In subjecting the basins to a single 8,000 afa pump cap, the State Engineer
engaged in further management of the new basin. The application of the cap
across what were previously seven hydrographic basins is management of the new
basin. Like consolidating the basins, imposing this pumping cap across all the
basins means all of the water rights in the seven basins are subject to a new limit.
This new limit provides legal parameters for the rights themselves and informs the
usefulness and value of the right. It furthermore reflects that curtailment of water
rights in the new basin will occur in relation to the new pump limit regardless of
the security that senior rights holders may have previously enjoyed based on their
relative seniority within their original basins.

The State Engineer’s assessment of the pump data for the establishment and
application of the pump cap underscores the fact that applying the cap to the whole
of the seven basins was not merely a factual determination but rather a
management action based on the State Engineer’s view of practical imperatives.

The State Engineer acknowledged that pumping in different basins impacts
spring flow differently and that the direct effect of pumping in distinct basins is

still unknown given the structural complexity and heterogeneity of the basins. See
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2 JA 326, 384. Nevertheless, the State Engineer implemented an 8,000 afa pump
cap across all basins subject to Order 1309.

The State Engineer’s decision to apply the pump cap across the entirety of
the seven basins is inconsistent with his own conclusions regarding the
heterogeneity of the consolidated basins and the fact that pumping in the separate
basins impacts spring flows differently.

Accordingly, consolidating the separate basins into a new single
administrative unit or “super basin” was intended as a management decision to
subjugate carbonate water rights within the 1000 square mile area to “senior’ rights
along the Muddy River and Muddy River Springs Area for the purpose of
preserving the efficacy of those senior rights.

Thus, the Order had the immediate effect of creating super priority for
Muddy River and Muddy River Springs Area rights across previously separate
hydrographic basins, diminishing the value of the Respondents’ existing and
planned applications for this water and the economic value of these rights.

As a result, the Appellants’ argument that nothing has been curtailed yet

cannot be a legal basis for validating this crude management tool.

13 The cap applies not only to carbonate groundwater rights, but also to
groundwater rights sourced in the alluvial aquifer adjacent to the Muddy River.
Appellants disingenuously ignore this separate aquifer in their brief,
notwithstanding that the importance of the alluvial aquifer and its relationship to
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il In Order 1309, the State Engineer Selectively Utilized
Information Collected in the 1303 Hearing to Support
Administrative and Management Decisions, Not
Simply to Support Factual Conclusions.

The disingenuous contention that Order 1309 merely “defined the LWRFS
by delineating its exterior boundaries” is belied not only by the explicit
management directives included in the order but also the State Engineer’s
framework for considering the boundaries of the single basin.** The outcome of
Order 1309 was not a factual determination of a subsurface aquifer, but rather a
legally indefensible and confusing “designation” of a “joint administrative unit.”

The following excerpts from Order 1309 clearly reflect that the State

Engineer’s purpose in weighing the 1303 evidence was to support a decision to

the Muddy River and to the carbonate aquifer are identified in the fourth issue of
Order 1303 and much of the concluding pages of Order 1309. See e.g., 2 JA 326,
389. The inventory of LWRFS Groundwater Rights by Priority (3 JA 1665, 1665-
80) reveals that approximately 6,500 acre feet of water rights having among the
most senior priorities in the new “basin” are alluvial rights located in the MRSA.
Accordingly, the vast majority of water rights that could continue to be pumped
under the 8,000 acre foot cap are not carbonate rights at all, but alluvial rights in
the MRSA, which, by the State Engineer’s own assessment, have the most direct
impact on the Muddy River. 2 JA 326, 389.

14 Respondents dispute the evidence the State Engineer applied and relied upon to
reach the *“factual” conclusions underpinning Order 1309’s administrative
decisions and do not concede this evidence meets the substantial-evidence
standard. However, despite the Appellants’ reliance in the Opening Brief on the
purported validity of these “facts” to support a right to “deference,” Respondents
will respect the Court’s deferral of evaluation of the quality of the State Engineer’s
evidence until future briefing, should the Court conclude it necessary to consider
that question.
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combine the different basins into the newly created basin, not to simply define the
subsurface carbonate aquifer. Indeed, he carried through on this objective despite
also acknowledging that additional studies would be required to specifically
identify the extent of the carbonate aquifer and subsurface connectivity—an
identification he now contends was previously completed. And his principal tool
in this effort was, contrary to the State Engineer’s contention, the six criteria
identified in the Order for inclusion in the new basin.

As these excerpts make clear, the six criteria do not simply distill the “facts”
elicited in the Order 1303 Hearing, see, e.g., AOB 6, but rather selectively identify
information used by the State Engineer to justify the boundary of a consolidated
new hydrographic basin.

Regarding the decision to include the entirety of the Coyote Springs
Hydrographic Basin:

WHEREAS, limited evidence and testimony were
provided by participants advocating to either include or
exclude the northern portion of Coyote Spring Valley.
The State Engineer finds .....while information ...... IS
convincing and supports a finding that local, potentially
discrete aquifers may exist in parts of the northern
Coyote Springs Valley, his criteria for defining the
LWRFS calls for the inclusion of the entirety of the basin

in the LWRFS.

2 JA 326, 378 (emphasis added).
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Regarding the inclusion of a specific portion of the Black Mountains Area:

a more inclusive approach . . . places the boundary to the
south of the NCA production wells. . . . It also better
honors the State Engineer’s criteria by acknowledging
the uncertainty in the data while reflecting a recognized
physical boundary in the carbonate-rock aquifer.

Id. at 376 (emphasis added).
Regarding exclusion of Las Vegas Valley and the Lower Meadow Valley
Wash Hydrographic Basins and the result-oriented purpose of the criteria:

WHEREAS, the geographic extent of the LWRFS is
intended to represent the area that shares both a unique
and close hydrologic connection and virtually all of the
same source and supply of water, and therefore will
benefit from joint and conjunctive management. . . . For
other sub-basins such as Kane Springs Valley and the
area around the NCA production wells in the Black
Mountain Area, there is persuasive evidence to support
their inclusion or exclusion; however, the State
Engineer's criteria and available data mandate their
inclusion. . . . For other basins whose inclusion was
advocated, such as the northern portion of Las Vegas
Valley and the Lower Meadow Valley Wash, the State
Engineer finds that data do not exist to apply his criteria,
and therefore they cannot be considered for inclusion
into the LWRFS.

Id. at 379 (emphasis added).
What is obvious from these excerpts is that the State Engineer selectively

chose information presented in the 1303 Hearing to develop self-serving criteria
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that could be used to justify the creation of a single basin—a new administrative
unit with immediate regulatory, legal and economic ramifications.

D. Any Basis for the Conjunctive Management of Groundwater and
Surface Water Does Not Provide Legal Support for the Joint
Administration and Consolidation of Separate Hydrographic
Basins.

Curiously, Appellants devote considerable focus on the State Engineer’s
“authority to conjunctively manage groundwater and surface water”. See AOB 46-
60. If Order 1309 were merely factual, the Appellants would not need to attempt
to justify the decision to “conjunctively manage” the basins. Notwithstanding, the
Appellants attempt to incorporate irrelevant case law and distract the Court from
the only relevant issue here—whether the State Engineer has the statutory authority
to “delineate the LWRFS as a single hydrographic basin for joint administration™.
The Appellants conflate the conjunctive management of groundwater and surface
water with the unprecedented “joint administration” of pre-existing hydrographic
basins.

Indeed, Respondents were not concerned with the State Engineer’s authority
to conjunctively manage groundwater and surface water in a basin, and made this
distinction clear throughout the District Court proceedings. See e.g., 49 JA 22738,
22949 (argument distinguishing between the issue of whether the State Engineer

can conjunctively manage groundwater and surface flows and the “issue of first
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impression” central to Order 1309, which “is combining basins to make them
one”); 49 JA 23034, 23178 (argument describing the question of law as whether
the State Engineer has “authority to form this superbasin and engage in conjunctive
management”); 49 JA 22738, 22886 (argument indicating that the State Engineer
“sought input about the geographic boundary”). That notwithstanding, the
Appellants mischaracterize the term “conjunctive management” in the context of
this controversy, which focuses on the joint or conjunctive management of
hydrographic basins.

Appellants cite NRS 534.110(6) as providing authority for *“conjunctive
management” as they use the term. That provision does not explicitly reference
“conjunctive management” at all. As noted above, this provision in no way
provides statutory authority for the consolidation of multiple basins into one.
Indeed, it is not even clear how it could be interpreted to support “conjunctive
management” like that described by the Appellants.

That said, and what is perhaps most important, is that, as described above,
the 1303 Hearing was not merely an “investigation” into the separate basins, and
the result was not limited to curtailment within individual basins; instead, the State
Engineer consolidated seven basins into one and applied a pump cap across the

whole of the previously existing seven basins. This action was unprecedented and
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entirely beyond the scope of what is contemplated by the plain language of NRS
534.110(6).

The case law cited by the Appellants to contend the State Engineer has
authority to “conjunctively manage” is equally unavailing. Appellants’ reliance on
Cappaert v. United States, 426 U.S. 128, 96 S. Ct. 2062 (1976) and United States
v. Orr Water Ditch Co., 600 F.3d 1152 (2010) is misplaced. As the Cappaert court
highlighted, “[f]ederal water rights are not dependent upon state law or state
procedures.” 426 U.S. at 145, 96 S. Ct. at 2073. Thus, decisions of federal courts
concerning federal reserved water rights are irrelevant to the authority conferred by
the Nevada Legislature to the State Engineer regarding “conjunctive management”
as the State Engineer characterizes the term.

Orr did not concern federal reserved water rights. The court in Orr held that
because the federal district court was the decree court for the Truckee River, it had
jurisdiction over the Pyramid Lake Paiute Tribe’s claim that a State Engineer
ruling granting new groundwater applications adversely affected or conflicted with
their decreed Truckee River rights. Orr, 600 F.3d at 1159-60. Like the Cappaert
decision, the Orr decision did not address whether the State Engineer has the broad
authority he claims in Order 1309. Demonstrably, none of the decisions cited by

the State Engineer concerned the re-prioritization of existing (permitted and
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certificated) water rights or involved multiple hydrographic basins such as in Order
13009.

Citing Eureka County v. State Engineer, 131 Nev. 846, 359 P.3d 1114
(2015), without the accountability of a pinpoint citation, the Appellants claim that
the State Engineer “has a duty not to impair vested rights, and to protect senior
rights and the public interest, when issuing and managing groundwater rights” and
that “[t]his Court found that the State Engineer must manage groundwater
pumping to protect senior surface water right holders (i.e., conjunctive
management).” AOB 25 & n.107 (emphasis added); AOB 51-52 (emphasis added).

The word “manage” does not even appear in this Court’s Eureka County
decision. In contrast to the re-prioritization (“joint management™) of Respondents’
existing groundwater rights here, the “rights” at issue in Eureka County were
pending, new “applications to appropriate water” and “applications to change the
point of diversion, the place of use, and the manner of use of . . . existing water
rights.” 131 Nev. at 848, 359 P.3d at 1116. This Court focused on the lack of
substantial evidence for the State Engineer’s reliance on a yet-to-be-established
mitigation plan based upon the language of NRS 533.370(2), which concerns
approval or rejection of “applications” that conflict with existing rights, not the
management of existing water rights. 131 Nev. at 850, 852-53, 855, 359 P.3d at

1117, 1118-19, 1120.
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The actions of the State Engineer at issue in the Pyramid Lake Paiute v.
Washoe County case involved intra- and inter-basin “transfer applications”
regarding existing groundwater rights, applications for new water rights and
consideration of “the public interest” as required by NRS 533.370(2). Pyramid
Lake Paiute Tribe of Indians v. Washoe County, 112 Nev. 743, 918 P.3d 697
(1996). AOB 41 & n.172; AOB 42 & n.178. The Appellants’ reliance on this case
Is misplaced because it involved applications for a new water appropriation or a
new use of an existing water right that may conflict with existing rights, not an
attempt by the State Engineer to engage in “conjunctive management” in the
manner seen in Order 1309.

As discussed supra, the State Engineer has no statutory charge to protect
endangered species, such as the Moapa dace, nor does his obligation to consider
the public interest in approving or rejecting new applications to appropriate water,
or applications to change the manner or place of use of existing water rights,
equate to the expansive authority he seeks to engage in “conjunctive management”
in the manner done so in Order 1309. Nevada’s water right statutes do not permit
reallocation of adjudicated rights when implementing the public trust doctrine.
Mineral County v. Lyon County, 136 Nev. 503, 520, 473 P.3d 418, 431 (2020)
(holding the public trust doctrine “requires that allocations of water rights have

certainty and finality so that rights holders may effectively direct water usage to
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its beneficial use, without undue uncertainty or waste.”) (emphasis added). While
the Appellants contend “water rights are ‘subject to regulation for the public
welfare,”” Order 1309 undermines the “certainty and finality” that Respondents
and all water right holders rely upon. AOB 42 & n.177

Moreover, while this Court explained in Mineral County that our Legislature
“has established a comprehensive statutory scheme regulating the procedures for
acquiring, changing, and losing water rights in Nevada,” 136 Nev. 503 at 513, 473
P.3d at 426, that is a far cry from authority for the State Engineer to “regulate”
(here, manage/reprioritize) Respondents’ existing water rights in the manner done
so in Order 1309.

The Appellants have taken considerable license in expounding on the import
of this Court’s recent holding in In re Determination of the Relative Rights in & to
All Waters, Docket No. 84275 (Unpublished Disposition) WL 1421434 (Order
Dismissing Appeal, May 4, 2022). In that case, this Court determined an NRCP
54(b) certification was improper because “the legislature has determined that an
appeal may be taken only from the district court’s decree, and certification as to
only part of the whole matter necessarily results in piecemeal litigation and is
Improper in adjudication cases.” Id. at *2.

The Appellants claim that Griffin v. Westergard, 96 Nev. 627, 615 P.2d 235

(1980), demonstrates “before 1980, the State Engineer was engaging in what we
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now call conjunctive management.” AOB 52-53. Once again, Griffin involved
new applications for additional permits to appropriate water in a singular basin, the
grant of which would conflict with existing rights, not the creation of a new basin
or the curtailment of existing water rights like Order 1309. Griffin, 96 Nev.at 630,
615 P.2d at 237. Likewise, Pyramid Lake Paiute Tribe of Indians v. Ricci, 126
Nev. 521, 245 P.3d 1145 (2010), also cited by Appellants (AOB at 53), involved a
change application in a single hydrographic basin, and there was no management
(curtailment) of existing rights. 126 Nev. at 523, 245 P.3d at 1146. Thus, none of
the case law cited by the Appellants supports their arguments.
E. Appellants Have Existing Statutory Authority, the Muddy River
Decree, and the MOA to Adequately Administer and Manage
Surface and Groundwater.

The Legislature provided methods in the statutory scheme for the State
Engineer to curtail, forfeit, designate, and manage an over-appropriated basin—
and those provisions do not look like Order 1309. For example, the State
Engineer may designate “as a critical management area any basin in which
withdrawals of groundwater consistently exceed the perennial yield of the basin.”
NRS 534.110(7)(a). The designation of a basin is appealable. NRS 534.110(7).

Under the critical management area statute, once a basin has been

designated for at least 10 years, the State Engineer is then required to order

withdrawals be restricted unless a groundwater management plan has been

46



approved for that basin. Id. A groundwater management plan is developed by “a
majority of the holders of permits or certificates to appropriate water in the
basin” rather than by fiat of the State Engineer. NRS 534.037(1). Likewise, the
State Engineer has the authority to order mandatory curtailment of water rights in
a basin if he complies with NRS 534.110(6).

Moreover, once an area has been properly designated by the State
Engineer under relevant statutory provisions, only then is the State Engineer
authorized to “make such rules, regulations and orders as are deemed essential”
for the designated basin or portion of a basin. NRS 534.120(1).

The State Engineer did not follow the statutory scheme for designating
basins, initiating curtailment or declaring a basin a critical management area and
allowing stakeholders to develop a management plan. The Legislature has given
the State Engineer the tools to protect water supply in over-appropriated basins.*
The expression of such authority excludes alternative methods not expressly
adopted by the Legislature. See Slade v. Caesars Entm’t Corp., 132 Nev. 374,
380-81, 373 P.3d 74, 78 (2016) (citing Antonin Scalia & Bryan A. Garner,

Reading Law: The Interpretation of Legal Texts 107 (2012) (“The expression of

15 Notably, the State Engineer did not combine numerous hydrographic basins in
Order 1329 establishing Interim Procedures in the Humboldt River Region to
manage groundwater to prevent conflict with Humboldt River Decree surface
rights. Thus, consolidating basins is not necessary for “conjunctive management.”
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one thing implies the exclusion of others.”)). Rather than act within his statutory
authority, the State Engineer re-framed and deviated from existing Nevada water
law without Legislative mandate.

Likewise, Muddy River decree right holders are able to return to the
Decree court to enforce their rights if groundwater pumping is allegedly
diminishing their rights. See e.g., NRS 533.450(1) (Any person feeling himself
aggrieved by any order or decision of the State Engineer . . . when the order or
decision relates to the administration of determined rights). No Muddy River
decree right holder has initiated any action in the Decree court contending its
rights have been diminished by any specific groundwater pumping in any of the
subject seven groundwater basins.

Finally, the Appellants entirely dismiss the proactive steps certain water
right holders have taken for the protection of the Moapa dace. On February 14,
2005, Lincoln and Vidler filed applications to appropriate groundwater in Kane
Springs. See 3 JA 864, 864-65. The United States Department of the Interior,
Fish and Wildlife Service (“USFWS”) filed a protest contending that Kane
Springs should be included in the 1169 Pump Tests. See 18 JA 8262, 8262-73.
On August 1, 2006, Lincoln, Vidler, and USFWS entered into an Amended
Stipulation for Withdrawal of Protests for Applications 72218, 72219, 72220 and

72221. See id. This stipulation set forth triggers acceptable to USFWS to reduce
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Lincoln’s and Vidler’s groundwater pumping to protect the Moapa dace. See id.
at 8271-72. Additionally, the USFWS stipulated groundwater pumping from
Kane Springs subject to certain conditions such as direct payment of $50,000 to
USFWS for the restoration of the Moapa dace habitat. See id. at 8269-73. Since
2006, Lincoln, Vidler, and USFWS have performed and continue to perform
under the Amended Stipulation’s terms.

Also in 2006, CSI, MVWD, USFWS, SNWA, and the Moapa Band of
Paiutes, entered into a memorandum of agreement (the “MOA”) adopting
mitigation policies to support the Moapa dace while CSI developed the
Community. See 5 JA 2928, 2928-53. The MOA included mitigation measures
to reduce potential adverse effects on the Moapa dace and its habitat, i.e.,
voluntary pumping reductions to maintain minimum instream flows to protect
the Moapa dace, and financial payments by SNWA and CSI and CSI’s
relinquishment of 460 afa of its water rights to remain unpumped in the deep
aquifer. See id. at 2935-39. Such obligations have been satisfied and the parties
continue to work together under the MOA to promote the survival and recovery
of the Moapa dace and its habitat. The MOA has no expiration date. See id. at
2928-53, 44 JA 17827, 17843. Thus, there are substantial existing protections in
place for the Moapa dace, which the Appellants ignore.

I
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II. THE STATE ENGINEER VIOLATED THE RESPONDENTS’ DUE
PROCESS RIGHTS IN ISSUING ORDER 1309.

“Although proceedings before administrative agencies may be subject to
more relaxed procedural and evidentiary rules, due process guarantees of
fundamental fairness still apply.” Dutchess Bus. Serv.’s, Inc. v. Nev. State Bd. of
Pharmacy, 124 Nev. 701, 711, 191 P.3d 1159, 1166 (2008). “Administrative
bodies must follow their established procedural guidelines and give notice to the
defending party of ‘the issues on which decision will turn and . . . the factual
material on which the agency relies for decision so that he may rebut it.”” 1d.

With respect to notice and hearing, Nevada law requires that “the notice will
accurately reflect the subject matter to be addressed and that the hearing will allow
full consideration of it.” Public Serv. Comm’n of Nev. v. Southwest Gas Corp., 99
Nev. 268, 271, 772 P.2d 624, 626 (1983). “Notice must be given at an appropriate
stage in the proceedings to give parties meaningful input in the adjudication of
their rights.” Eureka County v. Seventh Jud. Dist. Ct., 134 Nev. 275, 280-281, 417
P.3d 1121, 1125-26 (2018) (citing Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004)).

The Nevada Constitution protects against the deprivation of property without
due process of law. Nev. Const. art 1, § 8(5). Water rights are regarded and
protected as real property in Nevada. Eureka County, 134 Nev. at 279, 417 P.3d at

1124 (quoting Application of Filippini, 66 Nev. 17, 21-22, 202 P.2d 535, 537
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(1949)). Respondents, as owners of existing water rights, are entitled to
constitutional protection of their property rights, including procedural due process.
See id. Here, the State Engineer violated the Respondents’ due process rights.

A. The State Engineer’s Notice and Hearing Procedure Failed to
Satisfy the Requirements of Due Process.

The notice and hearing procedure employed by the State Engineer grossly
failed to satisfy the requirements of due process. First, the State Engineer did not
put the Respondents on notice that he would make management decisions for the
seven basins at the conclusion of the 2019 hearing. Second, at the hearing, the
parties were not afforded a full and complete opportunity to address the
implications of the State Engineer’s decision to subject the basins to “conjunctive
management” and “joint administration”. See 49 JA 23299, 23327-32.

Nothing in the notice and hearing procedure indicated the State Engineer
would consider changing the boundaries of seven separate hydrographic basins (six
previously designated), delineate them as a single hydrographic basin with one
maximum quantity of groundwater that could be pumped from the single basin, or
reprioritize the priority rights in the basins.

Notably, even if the State Engineer had given notice of these topics, the
State Engineer expressly prevented the parties from addressing them at the hearing,

which compounds the due process violation. See, e.g., 2 JA 326, 390; 2 JA 703,
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706 (“This larger substantive policy determination is not part of the particular
proceeding. That’s part of later proceedings.”) (emphasis added); 2 JA 464, 464-
484; 2 JA 486, 486-503; 44 JA 17357, 17359 (hearing officer stating that
management decisions will be made in “subsequent decisions”); 43 JA 17198,
17198-17207 (Georgia Pacific and Republic Closing Argument, outlining policy
questions for consideration by the State Engineer at later proceedings, proceedings
that never took place); 2 JA 394, 406-07. The exclusion of these issues ensured
that the State Engineer’s decision was not based on a fully developed record.

The Appellants’ arguments that the State Engineer afforded the Respondents
due process in this case stem from their refusal to acknowledge the very obvious
and fundamental fact that consolidating multiple basins as one is a management
decision that reorders the priority rights of the Respondents’ water rights. The
State Engineer even acknowledged the Respondents’ concerns that “creating an
administrative unit at this time inherently directs policy without providing for
due process.” 2 JA 326, 378 (emphasis added). Staying true to form, the State
Engineer summarily disregarded this concern without genuine consideration.

This Court must reject the Appellants’ egregious mischaracterization of
Order 1309. The Appellants’ representations to this Court concerning the import
of Order 1309 are false and belied by Order 1309’s own language. The order

effectuates a management scheme with far reaching consequences that create grave
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uncertainty for Nevada water right holders. The State Engineer clearly violated
Respondents’ due process rights. The District Court should be affirmed.

B. The Respondents Did Not Have a Full and Complete Opportunity
to Address the Implications of Order 1309.

The Appellants alarmingly characterize due process as “an elusive concept”
which is incapable of being defined with precision and varies depending on
“specific factual contexts”. AOB 61. Apparently, due process is an “elusive
concept” to the State Engineer because he sees no issue with noticing a hearing on
a specific subject matter only to make a determination based on a standard that was
not disclosed, discussed, nor assessed at the hearing. The State Engineer plainly
did not comply with constitutional due process requirements in his Order 1303
proceedings.

The Appellants contend because the Order 1303 proceeding was
“investigative” with a limited fact-finding objective, due process rights were not
implicated and if any due process was required, the State Engineer provided notice
and an opportunity to be heard that far exceeded the flexible, concept-specific
demands of due process. AOB 18, 61-62. However, the State Engineer plainly
acknowledged in the lower court that procedural due process is satisfied by “notice
and an opportunity to be heard” citing Wilson v. Pahrump Fair Water, LLC, 137

Nev. 10, 17, 481 P.3d 853, 859 (2021). 47 JA 19773. The State Engineer
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acknowledged that property interests were involved by deeming water right
holders as “stakeholders” in the Interim Order 1303 proceedings and soliciting
input and participation from “any stakeholder with interests that may be affected
by water right development within the LWRFS” on the four topics listed in Interim
Order 1303. 2 JA 394, 406. That the State Engineer’s administrative record is
large, that the hearing was long, and that the State Engineer issued a lengthy 66
page decision does not mean that the State Engineer complied with due process.
See AOB at 62-63, 66-67.

The Appellants incorrectly apply the balancing test from Mathews v.
Eldridge in their due process analysis. AOB 66. In Mathews, the Court weighed
three factors to determine whether an evidentiary hearing was required prior to the
termination of Social Security disability benefits. Mathews v. Eldridge, 424 U.S.
319, 349, 96 S.Ct. 893, 910, 47 L.2d. 2d 18, 58 (1976). The factors included the
type of property interest at stake, “the risk of an erroneous deprivation of such
interest through the procedures used,” and the Government’s interest in the
procedural process it chose. Id. at 335, 96 S. Ct. at 903. These factors demonstrate
that the State Engineer was required to afford the Respondents the opportunity to
address the management decisions in Order 1309 during the 1303 Hearing.

First, the priority date of a water right is an essential component of the water

right that cannot be stripped away without damaging the right itself. Wilson v.
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Happy Creek, Inc., 135 Nev. 301, 312, 448 P.3d 1106, 1115 (2019). Moreover, “a
loss of priority that renders rights useless “certainly affects the rights’ value’ and
‘can amount to a de facto loss of rights.”” Andersen Family Assocs. v. Hugh Ricci,
P.E., 124 Nev. 182, 190-91, 179 P.3d 1201, 1206 (2008). Respondents are entitled
to constitutional due process protections when their water rights are involved
because water rights are vested property rights. Eureka Cty., 134 Nev. at 281, 417
P.3d at 1126.

Second, Respondents were entitled to give meaningful input in the
adjudication of their rights and to be notified before the management and policy
decisions were made by the State Engineer in Order 1309, even if the specific
“how” and “who” of the State Engineer’s management determination (curtailment
specifics) is decided in a future proceeding. Id. at 280-281, 417 P.3d at 1125. By
combining previously individual basins, which had relative priorities within their
respective basins, into one large basin, the State Engineer changed the priority
rights of all water right holders in those seven basins and put constitutionally
protected property rights in jeopardy. By failing to disclose this intention or the
criteria to be considered to address any property concerns, the procedures in place
were wholly insufficient.

Finally, Respondents’ property rights were certainly affected, and

Respondents deprived of their priority interests through the insufficient procedures
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used by the State Engineer in the Order 1303 proceedings. The government’s
interest in this particular procedure does not outweigh Respondents’ loss of their
property interests. The State Engineer unquestionably violated Respondents’ due
process rights in failing to provide notice or an opportunity to comment on the
administrative policies inherent in the basin consolidation.

Appellants’ citation to portions of the record in footnote 270 of their
Opening Brief does not support their contention that “findings that relate to joint
administration or conjunctive management were all within the scope of Interim
Order 1303 and addressed by parties.” AOB 70. All the citations in footnote 270
are to Order 1309 itself or the parties’ witness and exhibit lists, closing statements
and one rebuttal report addressing the four topics listed by the State Engineer in
Interim Order 1303. Suspiciously, the citations to the record stop short of actual
testimony and evidence in the proceeding showing that the parties addressed joint
administration or conjunctive management.

C. The State Engineer’s Nondisclosure of the Six Criteria He Used to
Evaluate the Connectivity of the Basins and Determine the “New
Consolidated Basin Boundary” Did Not Satisfy the Requirements
of Due Process.

Appellants contend the District Court erred when it held that the State

Engineer violated the Respondents’ due process rights by not disclosing the criteria

he used to evaluate hydrologic connection before the Order 1303 hearing. AOB
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70. Just as Appellants’ focus on conjunctive management undermines their
argument that Order 1309 is simply a factual finding, their defense of due process
in the use of these criteria depends on obscuring the distinction between factual
conclusions and management decisions.

In Order 1309, the State Engineer disclosed for the first time six criteria he
used to determine the basin boundary of the new consolidated basin. 2 JA 326,
372-73. Four of the six criteria depend on a comparison of water level data,
primarily collected during the Order 1169 Pump Tests. Criteria numbers 5 and 6
are based on inferences of subsurface geologic structures based on surficial
geologic maps.

Appellants contend Respondents had prior notice of these criteria because
the State Engineer stated in Order 1309 he developed the six “new” criteria based
on the considerations set forth in Rulings 6254-6261, which were based upon the
1169 Pump Tests, as the standard for determining the geographic boundary of the
new basin. 2 JA 326, 372. Notably, criteria 4, 5, and 6 were not even referenced

in Rulings 6254-6261.1% Of course, the meaningful moment to disclose the

16 1t is not clear criteria 2 was explicitly discussed in Rulings 6254-6261.
Moreover, criteria 4 would not apply to Rulings 6254-6261, and the State Engineer
specifically relied on criteria 4 in Ruling 5712 to exclude Kane Springs from the
new basin. Worse, it appears criteria 5 and 6 were created after the submission of
evidence and after the hearing specifically to include Kane Springs and the revised
portion of the Black Mountain Area into the new superbasin.
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criteria was not after the Respondents’ opportunity to present evidence ended.
But, during the process that led to the issuance of Order 1309, none of the
Respondents had access to the criteria the State Engineer ultimately used to
determine the boundary of this new basin—the State Engineer identified the
criteria for redrawing hydrographic basins for the first time when he issued Order
1309 based on the evidence presented at the hearing. This violated Respondents’
due process rights because they were given no notice of nor any opportunity to
address the State Engineer’s criteria.

Several Respondents included detailed criticisms of the evidentiary value of
the six criteria in their Petitions, arguing that the criteria failed to meet a standard
of substantial evidence and thus were arbitrary and capricious and a violation of
due process. See, e.g., 1 JA 21, 41-42 (CSI Petition); 1 JA 141, 149-50
(LincoIn/Vidler Petition); 47 JA 19205, 19221-23 (GP-R Opening Brief).
“Substantial evidence” is not at issue here; however, the State Engineer’s untimely
disclosure of the criteria plainly deprived Respondents of the “opportunity to offer
a contrary presentation” and “meaningful input in the adjudication of their rights,”
given the use of the criteria to create a management unit. AOB 70 (citations
omitted). The Appellants deliberately conflate “basin boundary” in a geologic
sense with the “basin boundary” of the newly created administrative basin. See,

e.g., AOB 72. The two are not synonymous.
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The United States Supreme Court has explained that “[a] party is entitled,
of course, to know the issues on which decision will turn and to be apprised of
the factual material on which the agency relies for decision so that he may rebut
it.” Bowman Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 288
n. 4 (1974). This Court has confirmed and reiterated the Supreme Court’s
discussion in Bowman: “[T]he Due Process Clause forbids an agency to use
evidence in a way that forecloses an opportunity to offer a contrary
presentation.” Eureka Cnty. v. State Engineer, 131 Nev. 846, 855, 359 P.3d
1114, 1120 (2015) (citing and quoting Bowman, 419 U.S. 281, 288 n.4, with
approval); see also Eureka Cty. v. Seventh Jud. Dist. Ct., 134 Nev. at 280, 417
P.3d at 1125 (“It is equally fundamental that the right to notice and an
opportunity to be heard must be granted at a meaningful time and in a
meaningful manner.” (quoting Fuentes v. Shevin, 407 U.S. 67, 80 (1972)
(quotation marks and citations omitted))).

The Amended Notice only provided an opportunity for the parties that
submitted Order 1303 reports to explain their positions and conclusions with
respect to the four questions posed for consideration in Order 1303. See 2 JA
464, 464-84 (Notice); 2 JA 486, 487 (Amended Notice). These questions did not

relate to management of the basins—*conjunctive or joint administration”—but
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rather appeared related to factual inquiries. Thus, the State Engineer failed to
notify the Respondents that management decisions would be made.

Thus, Order 1309 violates due process because it applies a standard that
Impacts Respondents’ water rights after the presentation of evidence and after the
hearing, thereby preventing Respondents from addressing the six criteria. Not
only did the Notice and Amended Notice not adequately notify the parties that
the State Engineer would enter a management decision, but the Hearing Officer
consistently directed the parties to avoid the subject, compounding the due-
process violation.

Had the State Engineer disclosed the six criteria during the Order 1303
proceedings, the participants would certainly have addressed the disparity
between the directive to avoid management and policy discussion and the
obvious purpose of the criteria to support a management decision. Participants
would have required an opportunity to address the administrative ramifications
of basin consolidation, or potentially could have dissuaded the State Engineer
from this decision before engaging in the arbitrary policy proceedings that the
parties had been led to believe would occur in due course.

By failing to disclose his criteria for joint administration, the State
Engineer precluded the participants from providing input that would have

allowed for the full consideration of the issue, an unquestionable violation of
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their due process rights. Accordingly, this Court should affirm the District

Court’s Order.

CONCLUSION

Order 1309 is void as it is contrary to Nevada law and the prior

appropriation doctrine. Moreover, the State Engineer violated the Respondents’

due process rights in issuing Order 1309.

Accordingly, the Respondents

respectfully request that this Court affirm the District Court’s Order.

Dated this 9" day of January, 2023,
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I

71 Washington Street
Reno, Nevada 89503

/s/ Hannah E. Winston

KENT R. ROBISON #1167
HANNAH E. WINSTON #14520

IN ASSOCIATION WITH:

BRADLEY J. HERREMA #10368
BROWNSTEIN HYATT FARBER
SCHRECK, LLP

100 North City Parkway, Suite 1600
Las Vegas, Nevada 89106
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Attorneys for Apex Holding Company, LLC and Dry Lake Water, LLC

67


mailto:rdotson@dotsonlaw.legal
mailto:jvance@dotsonlaw.legal
mailto:kingmont@charter.net
mailto:jmontet@maclaw.com

LUCAS FOLETTA, ESO.

JANE E. SUSSKIND, ESQ..

Attorneys for Georgia-Pacific Gypsum LLC
and Republic Environmental Technologies, Inc.

FRANCIS C. FLAHERTY, ESQ.
SUE MATUSKA, Esg. _ o
Attorneys for Nevada Cogeneration Association Nos. 1 and 2

SEVERIN A. CARLSON, ESQ.
SIHOMARA L. GRAVES, ESQ. _ _
Attorneys for The Church of Jesus Christ of Latter-Day Saints

JUSTINA A. CAVIGLIA, ESQ.

MICHAEL D. KNOX, ESQ.

NEVADA ENERGY

Attorneys for Sierra Pacific Power Company, dba NV Energy
Nevada Power Company, dba NV Energy

THERESE A. URE-STIX, ESQ.

LAURA A. SCHROEDER, ESQ.

CAITLIN R. SKULAN, ESQ.

Attorneys for Bedroc and City of North Las Vegas

KAREN A. PETERSON, ESQ.

ALLISON MacKENZIE o _

Attorneys for Lincoln County Water District and Vidler Water
Company, Inc.

DYLAN V. FREHNER, ESQ.

LINCOLN COUNTY DISTRICT ATTORNEY

Attorneys for Lincoln County Water District and Vidler Water
Company, Inc.

WAYNE O. KLOMP, ESQ.
GREAT BASIN LAW

Attorneys for Lincoln County Water District and Vidler Water
Company, Inc.

DATED: This 9" day of January, 2023.

/s/ Christine O’Brien

An Employee of Robison, Sharp, Sullivan & Brust
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