
IN THE SUPREME COURT OF THE STATE OF NEVADA

BRAD RESNIK, | No. 84751
Appellant, |

vs. |

QUALITY LOAN SERVICE CORPORATION; |
SATICOY BAY LLC, 4928 E. MONROE AVE.; |
NATIONSTAR MORTGAGE  LLC, D/B/A |
MR. COOPER; |
U.S. BANK TRUST NATIONAL ASSOCIATION, |
AS OWNER TRUSTEE FOR VRMTG ASSET TRUST; |
AND SHELLPOINT |

|
Respondents |

  
EMERGENCY MOTION FOR STAY UNDER NRAP 27(e)

RELIEF REQUIRED BEFORE August 3, 2022 at noon

[anticipated time Saticoy Bay will seek further entrance to the Subject

Property based on representations of it’s agent, Cecilio]

Pursuant to NRAP 8, Petitioner BRAD RESNIK [Resnik], by and

through his counsel, Benjamin B. Childs moves this honorable Court to

order a stay of Temporary Writ of Restitution. [Exhibit 11]   A stay was

requested in the District Court and the filed pleadings are Exhibits 12

through 15.    The district court issued a decision by filing a Minute Order

on July 30, 2022. [Exhibit 16]  Resnik’s stay was denied because the court
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found none of the Fritz Hansen A/S v. Dist. Ct. 116 Nev. 650, 657, 6 P.3d

982, 989 (2000) factors favor Resnik.  

It is undisputed that Resnik was under consideration for a foreclosure

prevention alternative when the foreclosure sale was conducted.  Thus the

sale is void.  Regardless of notice of the sale, his right to receive notice, or

any other facts, he was a successor borrower and the sale was conducted

in violation of NRS 107.530(1) and the sale is void under NRS 107.080(5).

I. DISTRICT COURT DECISION INACCURATELY STATES FACTS

AND MISAPPLIES THE LAW

A. Factual History recited in the Minute Order undeniably incorrect

In his motion, Resnik  accurately stated the facts with citations to

highlighted exhibits.  The district court still misstated certain key facts.

The very first sentence in the Factual Statement [Exhibit 16] is

inaccurate as it states the “loan secured by a deed of trust (APN ending in
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089) and it was recorded on August 22, 2008.”.  The August 22, 2008 deed

of trust  APN ended in 889. [Exhibit 5].

B. Decision ignores federal law

While the Minute Order correctly cites to Nevada law, it ignores 

federal law which is controlling under the supremacy clause.  The loan at

issue is a federally regulated loan.  A set forth in Resnik’s reply filed July

27, 2022, [Exhibit 15] Federal law defines Resnik as a successor in

interest, with all the rights of a borrower.  

The Supremacy Clause is a clause within Article VI of the U.S.

Constitution which dictates that federal law is the "supreme law of the

land." This means that judges in every state must follow the Constitution,

laws, and treaties of the federal government in matters which are directly or

indirectly within the government's control. Under the doctrine of

preemption, which is based on the Supremacy Clause, federal law

preempts state law when the laws conflict.  This is well settled law,
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beginning with Erie Railroad Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817

(1938) and it progeny.

1. FEDERAL LAW PROTECTS SUCCESSORS IN INTEREST

 "Successors in interest" get the same protections under federal

mortgage servicing laws as the original borrower.   12 C.F.R. § 1024.30(d)

states as follows:

(d) Successors in interest. A confirmed successor in

interest shall be considered a borrower for purposes of §

1024.17 and this subpart.

12 C.F.R. § 1024.31 defines a successor in interest as someone who

receives property through:

   (2) A transfer to a relative resulting from the death of a

borrower;

(3) A transfer where the spouse or children of the

borrower become an owner of the property;

2. PROTECTIONS FOR SUCCESSORS IN INTEREST

Resnik, as a successor in interest, is a “consumer” for TILA’s

mortgage servicing rules. See 12 C.F.R §§ 1024.30(d) and 1026.2(11).
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Thus, a confirmed successor in interest is entitled to the same rights as the

original borrower or consumer, including loan modifications, called Early

Intervention, pursuant to  12 C.F.R § 1024.39.

Because the servicer must treat a successor in interest as a

borrower, the servicer has to, among other things,  promptly identify and

communicate with surviving family members and others who have a legal

interest in the home and provide information about the loan and (if

appropriate) how to qualify for available loss mitigation options. These

protections and servicing obligations apply to the subject Deed of Trust

[Exhibit 5] as it is Fannie Mae loan. See 12 C.F.R. § 1024.30.

C. Recording Requirement was incorrect statement of law

NRS 111.312(1) requires an APN to record conveyances of interests

in real property. The minute order states that the purchaser, Saticoy Bay,

“is charged with notice of what that inquiry would have revealed”.  Thus,

Saticoy Bay knew there was a discrepancy in the APN.  Which is why an
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accurate  factual statement is critical to making a decision in this case. 

The district court started with the inaccurate statement that the “loan

secured by a deed of trust (APN ending in 089)”; but the APN ended in 889

[Exhibit 5].  Saticoy Bay was on notice of the discrepancy between the

2008 vesting deed [Exhibit 7], the deed of trust [Exhibit 5] and the

assignment of deed of trust, which also had the wrong APN [Exhibit 6].

D.  Resnik remains in the Subject Property

The district court finding that Resnik has vacated the property, and

therefore there is no harm to him, is another inaccuracy.  It was stated in

his  July 27, 2022 Reply [Exhibit 15, 2:18] that he as asking to “remain in his

home pending resolution of the appeal, and pending resolution of the entire

case”.  Plaintiff remains in the property and there are other tenants in the

property.  To alleviate any doubt, Brad Resnik’s declaration is attached as

Exhibit 18.  Even if he had moved out of the home, the object of the appeal
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would be defeated if the stay is denied because he will have been

dispossessed of his property.  

E. Lender acknowledged that Resnik is the successor in interest and

entitled to foreclosure prevention alternatives

Finally, finding that Plaintiff was not entitled to foreclosure prevention

alternative directly contradicts the June 20, 2020 and the October 15, 2021

communications from the loan servicer.  The June, 2020 letter states his

status was “the confirmed successor in interest in the real property securing

the above-referenced account” [Exhibit 9] and then in October, 2021 that he

being evaluated “for loss mitigation options”. [Exhibit 1]

Even if Resnik obtained title November 4, 2021, the loan servicer

admits he was under a review for “foreclosure prevention alternative”.   NRS

107.530(1) states plainly that, once under a review for foreclosure

prevention, 
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“then the mortgage servicer, mortgagee, trustee, beneficiary of the
deed of trust or an authorized agent of such a person may not
conduct a foreclosure sale until one of the following has occurred:

(a) The borrower fails to submit all the documents or information
required to complete the application within 30 calendar days
after the date of the initial acknowledgment of receipt of the
application sent to the borrower pursuant to NRS 107.520.
(b) The mortgage servicer, mortgagee or beneficiary of the deed
of trust makes a written determination that the borrower is not
eligible for a foreclosure prevention alternative, and any appeal
period pursuant to subsection 5 has expired.
(c) The borrower does not accept a written offer for a
foreclosure prevention alternative within 14 calendar days after
the date on which the offer is received by the borrower.
(d) The borrower accepts a written offer for a foreclosure
prevention alternative, but defaults on, or otherwise breaches
the borrower's obligations under, the foreclosure prevention
alternative.

None of these events occurred. [Exhibit 18]

NRS107.080(5) expressly states “a sale made pursuant to this section

must be declared void by any court of competent jurisdiction in the county

where the sale took place ...”

///

///
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II. DISCUSSION OF FACTORS

The factors to be considered when considering a stay under NRAP

8(c) are set forth in  Fritz Hansen A/S v. Dist. Ct. 116 Nev. 650, 657, 6 P.3d

982, 989 (2000).

(1) Whether the object of the appeal or writ petition will be

defeated if the stay is denied;

(2) Whether appellant/petitioner will suffer irreparable or serious

injury if the stay is denied;

(3) Whether respondent/real party in interest will suffer

irreparable or serious injury if the stay is granted; and

(4) Whether appellant/petitioner is likely to prevail on the merits

in the appeal or writ petition.

Contrary to the findings in the Minute Order, the factors all mitigate

toward granting the stay.   First, the object of the appeal will likely be

defeated if the stay is denied.  Resnik will be forced to move from his home

of many decades.  His personal property, which is substantial, [Exhibit 10]

will be lost.   When he eventually prevails in the case, the property will be

substantially altered.

Page 9 of  10



Second, if the stay is denied Resnik will suffer irreparable harm. He

will have been forced to leave his home of many decades and his personal

property, which is substantial will be lost. [Exhibit 10]

Third, Saticoy Bay suffers no irreparable injury because the status

quo will be maintained.    It will continue to have a contested title to the

Subject Property based on it’s highly speculative bid at the November 19,

2021 foreclosure sale.

Fourth, Resnik is likely to prevail on his appeal. 

III. CONCLUSION

Resnik is simply trying to keep his home.  To avoid irreparable harm

relief is requested in the form of a stay before he is removed from the

Subject Property.  Thus, he files this Emergency Motion to stay.

Exhibits are attached.

/s/ Benjamin B. Childs
Nevada Bar # 3946
Attorney for Petitioner
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EXHIBITS TO PLAINTIFF’S MOTION FOR STAY

Exhibit Description                                         Bates #

1 10/5/2021 Letter from Mr. Cooper 1 - 2

2 Resnik’s payments to Mr. Cooper and Shellpoint 3 - 18

3 11/04/2021 Deed from Robert Resnik 19 - 22

4 12/01/2021 [recorded date] Trustee Deed Upon Sale 23 - 27

5 8/22/2008 Deed of Trust 28 - 48

6 10/21/2021 Assignment of Deed of Trust 49 - 51

7 8/22/2008 GBS Deed [vesting deed] 52 - 56

8 Assessor Printout 57 - 60

9 06/20/20 Letter from Mr. Cooper 61 - 62

10 Google Earth satellite picture 63 - 64

11 Order Granting Temporary Writ of Restitution filed
April 29, 2022 

65 - 67

12 Resnik’s Motion for Stay filed July 22, 2022 68 - 82
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13 Saticoy Bay Opposition filed July 25, 2022 83 - 180

14 Saticoy Bay Supplement filed July 26, 2022 181 - 186

15 Resnick Reply filed July 27, 2022 187 - 199

16 Minute Order decision dated July 30, 2022 200 - 203

17 Declaration of Robert Resnik dated July 31, 2022 205 - 206

18 Declaration of Brad Resnick dated July 31, 2022 206 - 208
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ITEMIZATION OF PAYMENTS MADE BY BRAD RESNIK
8/20/2020 through 11/17/2021

Date Payee MO # Amount
08/20/20 Mr. Cooper 19147827731 $1,000.00

19147827732 $56.58
10/20/20 Mr. Cooper 19147909141 $1,000.00

19147909142 $200.00
12/18/20 Mr. Cooper 19205402572 $1,000.00

19205402573 $200.00
01/20/21 Mr. Cooper 19205450331 $1,000.00

19205450332 $400.00
02/18/21 Mr. Cooper 19205502384 $1,000.00

19205502385 $400.00
03/18/21 Mr. Cooper 19205505965 $1,000.00

19205505966 $500.00
04/20/21 Mr. Cooper 19241597507 $1,000.00

19241597508 $400.00
05/18/21 Mr. Cooper 19241669500 $1,000.00

19241669501 $600.00
07/20/21 Mr. Cooper 19268663931 $1,000.00

19268663932 $600.00
08/18/21 Mr. Cooper 19268722949 $1,000.00

19268722950 $600.00

Total Payments to Mr. Cooper $13,956.58

10/22/21 Shellpoint 19332095483 $1,000.00
19332095485 $100.00

10/21/21 Shellpoint 19332097933 $1,000.00
19332097934 $100.00

11/17/21 Shellpoint 19332138100 $1,000.00
19332138101 $400.00

Total Payments to Shellpoint $3,600.00

Total of all Payments $17,556.58

Resnik Motion For Stay
NSC Case # 84751
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Briana Johnson, Assessor

*Note: Only documents from September 15, 1999 through present are available for viewing.

Assessor Map Aerial View Building Sketch Ownership History Neighborhood Sales New Search

PARCEL NO.
140-29-510-089
OWNER AND MAILING ADDRESS
SATICOY BAY L L C
PO BOX 36208
LAS VEGAS
NV 89133

LOCATION ADDRESS
4928 E MONROE AVE
CITY/UNINCORPORATED TOWN
LAS VEGAS
ASSESSOR DESCRIPTION
HAPPY VALLEY RANCHO TRACT 1
PLAT BOOK 3 PAGE 69
PT LOT 29 BLOCK 2
& PT LOT 30

RECORDED DOCUMENT NO.
* 20211201:01368
RECORDED DATE
DEC 1 2021
VESTING
NS
COMMENTS

TAX DISTRICT
200
APPRAISAL YEAR
2021
FISCAL YEAR
2022-23
SUPPLEMENTAL IMPROVEMENT VALUE
0
INCREMENTAL LAND
0
INCREMENTAL IMPROVEMENTS
0
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Click here for Treasurer Information regarding real property taxes.

Click here for Flood Control Information.

FISCAL YEAR
2021-22
2022-23
LAND
26250
35000
IMPROVEMENTS
17595
18893
PERSONAL PROPERTY
0
0
EXEMPT
0
0
GROSS ASSESSED (SUBTOTAL)
43,845
53,893
TAXABLE LAND + IMP (SUBTOTAL)
125,271
153,980
COMMON ELEMENT ALLOCATION ASSESSED
0
0
TOTAL ASSESSED VALUE
43,845
53,893
TOTAL TAXABLE VALUE
125,271
153,980

ESTIMATED SIZE
0.51 ACRES
ORIGINAL CONST. YEAR
1963
LAST SALE PRICE
MONTH/YEAR
SALE TYPE
125271
11/2021
UR - UNDER REVIEW-RECORDED VALUE
LAND USE
20.110 - SINGLE FAMILY RESIDENTIAL
DWELLING UNITS
1

Resnik Motion For Stay
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1ST FLOOR SQ. FT.
1824
CASITA SQ. FT.
ADDN/CONV
2ND FLOOR SQ. FT.
CARPORT SQ. FT.
200
POOL
NO
3RD FLOOR SQ. FT.
STYLE
ONE STORY
SPA
NO
UNFINISHED BASEMENT SQ. FT.
0
BEDROOMS
3
TYPE OF CONSTRUCTION
FRAME-SIDING/SHINGLE
FINISHED BASEMENT SQ. FT.
0
BATHROOMS
1 FULL
ROOF TYPE
BUILT-UP
BASEMENT GARAGE SQ. FT.
0
FIREPLACE
1
TOTAL GARAGE SQ. FT.
0

MAP
140295

In order to view the Assessor map you must have Adobe Reader installed on your computer system.

If you do not have the Reader it can be downloaded from the Adobe site by clicking the following button. Once you
have downloaded and installed the Reader from the Adobe site, it is not necessary to perform the download a second
time to access the maps.

Note: This record is for assessment use only. No liability is assumed as to the accuracy of the data delineated hereon.
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Google Earth https://earth.google.com/web/search/4928+E.+Monroe+Ave/@36.18545014,-115.06630711,5...

1 of 1 7/22/2022, 8:27 AM
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ORDG 
MICHAEL F. BOHN, ESQ. 
Nevada Bar No.: 1641 
mbohn@bohnlawfirm.com  
LAW OFFICES OF  
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Suite 480 
Henderson, NV  89074 
 (702) 642-3113/ (702) 642-9766 FAX 
 
Attorney for defendants   

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

BRAD RESNIK 
 
                        Plaintiff, 
 
vs. 
 
QUALITY LOAN SERVICE CORPORATION; 
SATICOY BAY LLC SERIES 4928 E 
MONROE AVENUE; NATIONSTAR 
MORTGAGE LLC d/b/a MR. COOPER; US 
BANK TRUST NATIONAL ASSOCIATION, 
as OWNER TRUSTEE FOR VRMTG ASSET 
TRUST AND SHELLPOINT; DOES I through 
X 
 
                     Defendants 
  

 CASE NO.:     A-22-847283-C 
 DEPT NO.:       5 
 
 
  
 
 

 
ORDER GRANTING TEMPORARY WRIT OF RESTITUTION 

 
The hearing on the order to show cause having come before the court on the 21st day of April, 

2022, Michael F Bohn, Esq. appearing on behalf of defendant Saticoy Bay, and Benjamin B. Childs, 

Esq., appearing on behalf of the plaintiff 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that a 

Temporary Writ of Restitution regarding the property commonly known as 4928 East Monroe 

Avenue, Las Vegas, Nevada, 89110 shall issue. 

Electronically Filed
04/29/2022 6:16 PM

Case Number: A-22-847283-C

ELECTRONICALLY SERVED
4/29/2022 6:16 PM
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IT IS FURTHER ORDERED that the temporary writ of restitution shall immediately issue 

regarding the real property commonly known as 4928 East Monroe Avenue, Las Vegas, Nevada, 

89110 in favor of defendant Saticoy Bay LLC Series 4928 E Monroe Avenue commanding the 

Sheriff or Constable to remove defendant and any subtenants from the subject real property. 

IT IS FURTHER ORDERED that defendant Saticoy Bay shall post security with the clerk of 

the court in the sum of $1,100.00 for the temporary writ of restitution. 

IT IS FURTHER ORDERED that the plaintiff is prohibited from removing any fixtures and 

any other attached household items, or from causing or doing any damage to the property. 

 
 
 
                                                                     
      DISTRICT COURT JUDGE 
 
 
Respectfully submitted by: 

LAW OFFICES OF  
MICHAEL F. BOHN, ESQ., LTD 
 
 
By:   /s/ /Michael F. Bohn, Esq./          
       Michael F. Bohn, Esq. 
       2260 Corporate Circle, Suite 480 
       Henderson, NV 89074 
         Attorney for defendant Saticoy Bay 
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BENJAMIN B. CHILDS
Nevada Bar # 3946
318 S. Maryland Parkway
Las Vegas,  Nevada  89101
(702) 385-3865
Fax 385-1847
ben@benchilds.com
Attorney for Plaintiff/Counterdefendant

DISTRICT COURT
CLARK COUNTY, NEVADA

BRAD RESNIK }
} Case #  A-22-847283-C

Plaintiff } Dept # 5
vs. }

}   
QUALITY LOAN SERVICE CORPORATION and }
SOTICOY BAY LLC, 4928 E Monroe Avenue and }
NATIONSTAR MORTGAGE LLC d/b/a }
MR. COOPER, and  }
US BANK TRUST NATIONAL ASSOCIATION, as}
OWNER TRUSTEE FOR VRMTG ASSET TRUST,}
and SHELLPOINT, and }   PLAINTIFF’S MOTION
JOHN DOES 1 through 5 inclusive }    FOR STAY PENDING 
and ROE CORPORATIONS I through X }    APPEAL

}
Defendants }

}
============================== }
SOTICOY BAY LLC, 4928 E Monroe Avenue }

}
Counterclaimant }

vs. } Hearing Date Requested
}

BRAD RESNICK }
}

Counterdefendant }
=================================== }

Case Number: A-22-847283-C

Electronically Filed
7/22/2022 10:41 AM
Steven D. Grierson
CLERK OF THE COURT
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Plaintiff moves for a stay pending appeal pursuant to NRCP 62 and NRAP

8.    An Order Shortening Time will be submitted simultaneously. 

FACTUAL AND PROCEDURAL SUMMARY

The real estate at issue is 4928 E. Monroe   Las Vegas, Nevada 89110,

APN: 140-29-510-089 (hereinafter "Subject Property");

Plaintiff timely initiated this case on January 22, 2022 following a

foreclosure of his residence by a lender on November 19, 2021.   Following the

complaint,  over Plaintiff’s opposition an Order Granting Temporary Writ of

Restitution filed April 29, 2022 [Exhibit 11] was obtained by Saticoy Bay, the high

bidder at that foreclosure sale.  Saticoy Bay bid $.44 [yes, 44 cents] over the

outstanding mortgage balance of $123,304.56. [Exhibit 4]   Plaintiff timely filed an

appeal and the parties participated in the Supreme Court Settlement Program

without a resolution. 

The November 19, 2021 foreclosure sale was conducted while Plaintiff was

under review for a loan modification, as memorialized in the October 5, 2021

letter from Mr. Cooper, [Exhibit 1] the mortgage servicer.   The letter states in the

first sentence :

In response to your request for a loss mitigation review, this letter will

confirm that we have all of the information that we need from you to

evaluate you eligibility for loss mitigation options.

Resnik Motion For Stay
NSC Case # 84751

Page 70 of 208



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The October 5, 2021 letter from Mr. Cooper memorializes (1) Plaintiff

requested loss mitigation review and (2) the lender had all information need to

evaluate eligibility.  This followed a letter from Mr. Cooper dated June 20, 2020

confirming Brad Resnik’s “..status as the confirmed successor in interest ...”

[Exhibit 9]

Plaintiff now seeks a stay of the Order Granting Temporary Writ of

Restitution filed April 29, 2022.

POINTS AND AUTHORITIES

A. COURT RULES FOR STAY PENDING APPEAL

Rule 62 - Stay of Proceedings to Enforce a Judgment

...

(c)Injunction Pending an Appeal. While an appeal is pending from

an interlocutory order or final judgment that grants or refuses to

grant, or dissolves or refuses to dissolve, an injunction, the court

may stay, suspend, modify, restore, or grant an injunction on

terms for bond or other terms that secure the opposing party's

rights.

(d) Stay Pending an Appeal.

(1)By Supersedeas Bond. If an appeal is taken, the appellant may

obtain a stay by supersedeas bond, except in an action described

in Rule 62(a)(2). The bond may be given upon or after filing the

notice of appeal or after obtaining the order allowing the appeal.

The stay is effective when the supersedeas bond is filed.

(2)By Other Bond or Security. If an appeal is taken, a party is
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entitled to a stay by providing a bond or other security. Unless the

court orders otherwise, the stay takes effect when the court

approves the bond or other security and remains in effect for the

time specified in the bond or other security.

....

(g)Appellate Court's Power Not Limited. This rule does not limit the

power of an appellate court or one of its judges or justices:

(1) to stay proceedings-or suspend, modify, restore, or grant an

injunction-while an appeal is pending; or

(2) to issue an order to preserve the status quo or the

effectiveness of the judgment to be entered.

NRAP 8 requires an initial motion for stay be made to the district court.
(a) Motion for Stay.

       (1) Initial Motion in the District Court.  A party must ordinarily

move first in the district court for the following relief:

          (A) a stay of the judgment or order of, or proceedings in, a

district court pending appeal or resolution of a petition to

the Supreme Court or Court of Appeals for an extraordinary

writ;

             (B) approval of a supersedeas bond; or

         (C) an order suspending, modifying, restoring or granting

an injunction while an appeal or original writ petition is

pending.

B. FACTORS TO BE CONSIDERED FOR A STAY

An analysis of the factors to be considered when considering a stay under

NRAP 8( c) is set forth below under  Fritz Hansen A/S v. Dist. Ct. 116 Nev. 650,

657, 6 P.3d 982, 989 (2000).

In deciding whether to issue a stay, this court generally considers

the following factors:
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(1) Whether the object of the appeal or writ petition will be defeated

if the stay is denied;

(2) Whether appellant/petitioner will suffer irreparable or serious

injury if the stay is denied;

(3) Whether respondent/real party in interest will suffer irreparable

or serious injury if the stay is granted; and

(4) Whether appellant/petitioner is likely to prevail on the merits in

the appeal or writ petition.

No one factor is controlling.  See Mikohn Gaming Corp. V. McCrea, 120

Nev. 248, 251, 89 P.3d 36, 38 (2004) explaining that in evaluating a motion to

stay, no single factor is dispositive and a strong showing on some factors may

counterbalance weak factors.  The factors all mitigate toward granting the stay.   

First, the object of the appeal will likely be defeated if the stay is denied. 

Plaintiff will be forced to move from his home of many decades.  His personal

property, which is substantial, [Exhibit 10] will be lost.   When he eventually

prevails in the case, the property will be substantially altered.

Second, if the stay is denied Plaintiff will suffer irreparable harm. He will

have been forced to leave his home of many decades and his personal property,

which is substantial will be lost. [Exhibit 10]

Third, Saticoy Bay suffers no irreparable injury because the status quo will

be maintained.    It will continue to have a contested title to the Subject Property

based on it’s highly speculative bid at the November 19, 2021 foreclosure sale.

Fourth, Plaintiff is likely to prevail on his appeal. 
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C. SALE IS VOID

i. PLAINTIFF WAS UNDER A LOSS MITIGATION EVALUATION WHEN

FORECLOSURE SALE HAPPENED.

The foreclosure sale happened while Plaintiff was being evaluated for loss

mitigation.  At all relevant times, Shellpooint, Cooper, Quality and US Bank were

aware or should have been aware of the timing of the Notice of Trustee Sale of

the Subject Property, and it proceeded with the sale despite the knowledge that

the foreclosure sale was legally flawed and void under NRS 107.080, NRS

107.530, NRS 107.550 and NRS 107.560;

Defendants Shellpoint, Cooper, Quality and US Bank were actually aware

that the faulty time and illegal issuances of the Notice of Trustee Sale and the

actual foreclosure sale due to the pending foreclosure prevention alternative

under NRS 107.420 and NRS 107.530. Despite that knowledge, they proceeded

with the Trustee Sale of the Subject Property.

NRS 108.530 provides that if a homeowner files an application for a

“foreclosure prevention alternative” as defined in NRS 107.420, which definition

includes a mortgage note modification, the beneficiary, servicer and/or trustee

may not proceed to take any further action on the foreclosure until a final

determination has been made and appeal rights exhausted, including the

recordation of a Notice of Trustee Sale, conduct of a Trustee Sale, and

recordation of a Trustee’s Deed Upon Sale.
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ii. RECORDING STATUTE PROTECTS PLAINTIFF

Under Nevada law, a plaintiff may bring a quiet title action to determine

adverse claims to real property. Nev.Rev.Stat. § 40.010. The priority of

competing claims to real property generally is governed by Nevada's recording

statute, which provides that a recorded interest in property “impart [s] notice to

all persons of the contents thereof; and subsequent purchasers and mortgagees

shall be deemed to purchase and take with notice.” Nev.Rev.Stat. § 111.320.

However, an unrecorded property interest is “void as against any subsequent

purchaser, in good faith and for a valuable consideration” if the subsequent

purchaser's interest is “first duly recorded.” Id. § 111.325. “A subsequent

purchaser with notice, actual or constructive, of an interest in the land superior to

that which he is purchasing is not a purchaser in good faith, and not entitled to

the protection of the recording act.” Allison Steel Mfg. Co. v. Bentonite, Inc., 86

Nev. 494, 471 P.2d 666, 669 (1970).

The recording statutes provide constructive notice of a competing

property right. Id. at 668–69;see also Nev.Rev.Stat. § 247.190(1) (stating

that a properly recorded document “provides notice to all persons of the

contents thereof, and all third parties shall be deemed to purchase and

take with notice”). Additionally, a subsequent purchaser is not a good faith

purchaser without notice if he or she was under a duty to inquire. Berge v.

Fredericks, 95 Nev. 183, 591 P.2d 246, 249 (1979). A person is under a duty

to inquire when he or she possesses facts which would lead a reasonable
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person under the circumstances to investigate. Id. Even if the subsequent

purchaser does not actually conduct an investigation, the law deems him

or her to have constructive notice of whatever the investigation would

uncover. Id. However, a subsequent purchaser “may rebut the

presumption of notice by showing that he made due investigation without

discovering the prior right or title he was bound to investigate.” Id.

Whether the subsequent purchaser conducted an adequate investigation

generally is a question for the fact finder. Id.

To effectuate the priority rules set forth in sections 111.320 and 111.325,

Nevada law requires each county recorder to maintain alphabetical grantor and

grantee indices. Nev.Rev.Stat. §§ 247.120(1), 247.150(1), (4), (7). As Nevada

has described its system:

A prospective purchaser of land may search those indices to ensure

that the person attempting to sell the property has clear title to it. To

search the indices, the prospective purchaser would first search the

grantee index for the purported owner's name to ascertain when

and from whom the purported owner received the property. Using

that name, the purchaser would check the grantee index for the

names of each previous owner, thus establishing the “chain of title.”

The purchaser must then search the grantor index, starting with the

first owner in the chain of title, to see whether he or she transferred

or encumbered the property during the time between his or her

acquisition of the property and its transfer to the next person in the

chain of title. Whether or not a purchaser of real property performs

this search, he or she is charged with constructive notice of, and
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takes ownership of the property subject to, any interest such a title

search would reveal. Adaven Mgmt., Inc. v. Mountain Falls

Acquisition Corp., 124 Nev. 770, 191 P.3d 1189, 1195 (2008)

(footnotes omitted).

Plaintiff claims superior title to the Subject Property based on several

theories.   Movant purchased “without covenant or warranty”.    Movant  was not

a good faith purchaser without notice because even a cursory search of the

public records would have revealed that the 2008 Deed of Trust that was

purportedly being foreclosed had the wrong APN and did NOT encumber the

Subject Property.  The assignment less than 30 days before .the foreclosure

sale had the wrong APN and did NOT encumber the Subject Property.  Finally,

the foreclosure sale violated clear Nevada statute and was void.

ii. TRUSTEE’S DEED IS WITHOUT COVENANT OR WARRANTY,

EXPRESS OR IMPLIED

SOTICOY BAY LLC, 4928 E Monroe Avenue is the grantee on

Trustee’s Deed on Sale [Exhibit 4] recorded December 1, 2021 reciting that

Defendant Quality Loan Services purportedly sold the Subject Property under

terms of a 2008 Deed of Trust.  Representation in the Trustee’s Deed on Sale is

set forth below.

This conveyance is made in compliance with the terms and
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provisions of the Deed of Trust executed by JANET G. RESNIK, A

MARRIED WOMAN SOLE AND SEPARATE, as trustor, dated

8/11/2008, and recorded on 8/22/2008 as Instrument No. 20080822-

0003615 of Official Records in the office of the Recorder of CLARK,

Nevada, under the authority and powers vested in the Trustee

designated in the Deed of Trust or as the duly appointed trustee, ..

 

The referenced 2008 Deed of Trust is attached as Exhibit 5.  Clearly the

Assessor’s Parcel Number [APN] on the deed of trust is is APN: 140-29-510-889.

This is NOT the APN for the Subject Property.  Nor is it the APN for the Subject

Property which Janet Resnick owned in August, 2008; her vesting deed had the

correct APN of 140-29-510-089. [Exhibit 7].

iii SALE TO SATICOY BAY IS VOID

Statutes are given their plain meaning.  The clear meaning of the

foreclosure statutes referenced below are to protect the homeowner.  When the

statutes are violated, and the homeowner timely sues, this Court must declare the

sale void. 

 Platte River Ins. Co. v. Jackson, 137 Nev. Adv. Rep. 82,  500 P.3d 1257,

1258 (Dec 23, 2021) reiterates black letter law of statutory interpretation.  “In

interpreting a statute, we begin with its plain language. Arguello v. Sunset Station,

Inc., 127 Nev. 365, 370, 252 P.3d 206, 209 (2011)” id @ 1259   It goes on to

state “We strive to the extent possible to interpret a statute in a matter that avoids

‘unreasonable or absurd result[s]’ unintended by the Legislature.” id @ 1262 

  U.S. Bank v. Res. Grp., LLC,  135 Nev. 199, 205. 444 P.3d 442, 448

(2019), dealing with an HOA foreclosure case, states Nevada law as succinctly,   

“A void sale, in contrast to a voidable sale, defeats the competing title of even a
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bona fide purchaser for value.”  Surely the same logic applies with a trustee’s

deed after an illegal sale. 

The lender violated NRS 107.080(3) and (4).  NRS 107.080(5) expressly

states “a sale made pursuant to this section must be declared void by any court

of competent jurisdiction in the in county where the sale took place ...”

The purported Notice of Trustee Sale and the sale was void as violative of

NRS 107.530 prohibiting such notices and a sale while a “foreclosure prevention

alternative” is pending.  

The relevant portion of NRS 107.530 is set forth below.

 1. If a borrower submits an application for a foreclosure prevention

alternative offered by, or through, the borrower’s mortgage servicer

or mortgagee or the beneficiary of the deed of trust, then the

mortgage servicer, mortgagee, trustee, beneficiary of the deed

of trust or an authorized agent of such a person may not

commence a civil action for a foreclosure sale pursuant to NRS

40.430 involving a failure to make a payment required by a

residential mortgage loan, record a notice of default and

election to sell pursuant to subsection 2 of NRS 107.080 or a

notice of sale pursuant to subsection 4 of NRS 107.080, or

conduct a foreclosure sale until one of the following has

occurred:

(a) The borrower fails to submit all the documents or

information required to complete the application within 30

calendar days after the date of the initial acknowledgment of

receipt of the application sent to the borrower pursuant to NRS

107.520.

(b) The mortgage servicer, mortgagee or beneficiary of the
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deed of trust makes a written determination that the borrower

is not eligible for a foreclosure prevention alternative, and any

appeal period pursuant to subsection 5 has expired.

(c) The borrower does not accept a written offer for a

foreclosure prevention alternative within 14 calendar days after

the date on which the offer is received by the borrower.

(d) The borrower accepts a written offer for a foreclosure

prevention alternative, but defaults on, or otherwise breaches

the borrower’s obligations under, the foreclosure prevention

alternative.

2. Not later than 30 calendar days after the borrower submits a

complete application for a foreclosure prevention alternative,

the mortgage servicer shall submit to the borrower a written offer for

a foreclosure prevention alternative or the written statement of the

denial of the application described in subsection 4. The borrower

must accept or reject the offer within 14 calendar days after the

borrower receives the offer. If a borrower does not accept a written

offer for a foreclosure prevention alternative within 14 calendar days

after the borrower receives the offer for the foreclosure prevention

alternative, the offer is deemed to be rejected. 

Plaintiff NEVER receipt  “a written offer for a foreclosure prevention

alternative or the written statement of the denial of the application.”

D. GRANTING STAY IS WITHIN DISCRETION OF THE COURT

The discretion of a trial court under NRCP 62(d) includes the power to
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decide whether Defendants are entitled to a stay of judgment pending appeal. It

is not limited to a determination of the adequacy of a supersedeas bond. State ex

rel. Pub. Serv. Comm'n v. First Judicial Dist. Court, 94 Nev. 42, 574 P.2d 272

(1978).  

Regarding the amount of a bond, if any is required, “the focus is properly

on what security will maintain the status quo and protect the judgment creditor

pending an appeal, not how “unusual” the circumstances of a given case may

be.” Nelson v. Heer, 121 Nev. 832, at 834, 122 P.3d 1252 (2005).

Any relief must be to preserve status quo and relate to effectiveness of

judgment which might be rendered on appeal.  See Kassabian v. Jones, 72 Nev.

314, 304 P.2d 962 (1956), cited, White Pine Power Dist. v. Public Serv. Comm'n,

76 Nev. 263, at 265, 352 P.2d 256 (1960).  The court can easily issue an

injunction preserving the status quo until the appeal is completed by ordering

Plaintiff to maintain the property, insure the property, and pay all taxes until

further order of this court.

Plaintiff  is a simple person in the twilight of his life.  He has no extra

money, so requiring other than a nominal bond would deprive him of the ability to

maintain the status quo pending the appeal.  The Writ of Restitution required an

$1,100 bond, and Plaintiff submits that what is good for the goose is good for the

gander, and an $1,100 bond should be required.
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CONCLUSION

Plaintiff prays that the Order Granting Temporary Writ of Restitution filed

April 29, 2022  be stayed pending a decision on appeal upon Plaintiff posting an

$1,100 supersedeas bond.  Exhibits with index are attached.

/s/ Benjamin B. Childs
BENJAMIN B. CHILDS 
Nevada Bar # 3946
Attorney for Plaintiff

CERTIFICATE OF ELECTRONIC SERVICE

This PLAINTIFF’S MOTION FOR STAY PENDING APPEAL, with exhibits,

was served through the Odyssey electronic filing system to all parties on filing. 

Electronic service is in place of mailing.

/s/ Benjamin B. Childs
______________________________
BENJAMIN B. CHILDS, ESQ.
EVADA BAR # 3946
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OPPS
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
2260 Corporate Circle, Suite 480
Henderson, Nevada  89074
(702) 642-3113/ (702) 642-9766 FAX

Attorney for defendant Saticoy Bay

DISTRICT COURT

CLARK COUNTY, NEVADA

BRAD RESNIK

                        Plaintiff,

vs.

QUALITY LOAN SERVICE CORPORATION;
SATICOY BAY LLC SERIES 4928 E
MONROE AVENUE; NATIONSTAR
MORTGAGE LLC d/b/a MR. COOPER; US
BANK TRUST NATIONAL ASSOCIATION,
as OWNER TRUSTEE FOR VRMTG ASSET
TRUST AND SHELLPOINT; DOES I through
X

                     Defendants
                                                                               

SATICOY BAY LLC SERIES 4928 E
MONROE AVE.

                     Counterclaimant

vs.

BRAD RESNIK

                      Counterdefendant 

CASE NO.:   A-22-847283-C
DEPT NO.:    5

OPPOSITION TO MOTION FOR STAY ON APPEAL

Defendant, Saticoy Bay LLC Series 4928 E Monroe Avenue  by and through its attorney, Michael

F. Bohn, Esq., opposes the motion to stay on multiple grounds, including:

1.  The plaintiff has already been evicted by the constable;

2.  The appeal comes from an order that is not an appealable order; and

1

Case Number: A-22-847283-C

Electronically Filed
7/25/2022 11:25 AM
Steven D. Grierson
CLERK OF THE COURT
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3.  The plaintiff has a very slim chance of winning this case or the appeal. 

FACTS

Defendant/counterclaimant Saticoy Bay is the owner of the real property commonly known as

4928 E Monroe Avenue, Las Vegas, Nevada.  Saticoy Bay obtained title to the property by foreclosure

deed recorded on December 1, 2021. 

The chain of title and the order of recordation of the public documents is critical to this lawsuit.

The plaintiff did not obtain title until almost three months after the notice of trustee’s sale was recorded,

and only 15 days before the foreclosure sale was conducted.   

The property was originally owned by Janet Resnick, as alleged in the complaint.  A copy of her

vesting deed is attached as Exhibit A.

On August 22 ,2008, Janet Resnick took out a loan secured by a deed of trust.  Janet Resnick is

listed as Borrower on the deed of trust.  A copy of the deed of trust is attached as Exhibit B.

Janet Resnick died, and a probate order was entered on April 27, 2011, setting aside the property

of Janet Resnick to Bryant Stanley and Robert S. Resnick, trustees of the Gram and Gramps Family

Trust.  This order was recorded on May 4, 2011.  A copy of the recorded order is attached as Exhibit C.

The same order was re-recorded on May 26, 2011 to correct the legal description.  A copy of the

re-recorded order is attached as Exhibit D.

The property was transferred from the trust to Robert Resnick by deed recorded August 10, 2011.

Title remained in the name of Robert Resnick for over ten years.  A copy of this deed is attached as

Exhibit E.

On December 11, 2019, over 8 years after the property was deeded to Robert Resnick, the trustee

recorded a Notice of Breach and Default and Election to Sell.  A copy of this document is attached as

Exhibit F.  The notice states the breach occurred in that the payment due June 1, 2019 and all subsequent

payments have not been made.

Home Means Nevada issued it’s certificate on March 10, 2020.  The certificate was recorded on

March 10, 2020.  A copy of the certificate is attached as Exhibit G.

The Notice of Trustee’s Sale was recorded on August 13, 2021.  A copy of the notice is attached

as Exhibit H.

2
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The property was not transferred into the plaintiff’s name until November 4, 2021.  A copy of this

deed is attached as Exhibit I.

The foreclosure sale took place on November 19, 2021 and was purchased by defendant Saticoy

Bay for the price of $123,305.00.  These details are contained in the foreclosure deed recorded on

December 1, 2021.  A copy of this deed is attached as Exhibit J

This court already entered an order granting a writ of restitution, and the writ of restitution.  A

copy of the order is attached as Exhibit K.  A copy of the temporary writ of restitution is attached as

Exhibit L.  A copy of the required bond is attached as Exhibit M.

The order granting the writ and the temporary writ are not appealable orders.

As the plaintiff did not hold title until after the last notice for the foreclosure was recorded, he was

not entitled to any notice and he was not entitled to the protections of the Homeowners Bill of Rights or

the foreclosure mediation program.   The sale is proper, and the plaintiff has been evicted from the

property.

POINTS AND AUTHORITIES

A.   The appeal is from an order which is not an appealable order

An order granting a temporary writ of restitution is not an appealable order under NRAP 3A.  

Rule 3A provides:

   (a) Standing to Appeal.  A party who is aggrieved by an appealable judgment or order
may appeal from that judgment or order, with or without first moving for a new trial.
      (b) Appealable Determinations.  An appeal may be taken from the following
judgments and orders of a district court in a civil action:
      (1) A final judgment entered in an action or proceeding commenced in the court in
which the judgment is rendered.
      (2) An order granting or denying a motion for a new trial.
      (3) An order granting or refusing to grant an injunction or dissolving or refusing to
dissolve an injunction.
      (4) An order appointing or refusing to appoint a receiver or vacating or refusing to
vacate an order appointing a receiver.
       (5) An order dissolving or refusing to dissolve an attachment.
      (6) An order changing or refusing to change the place of trial only when a notice of
appeal from the order is filed within 30 days.
             (A) Such an order may only be reviewed upon a timely direct appeal from the
order and may not be reviewed on appeal from the judgment in the action or proceeding
or otherwise. On motion of any party, the court granting or refusing to grant a motion to
change the place of trial of an action or proceeding shall enter an order staying the trial
of the action or proceeding until the time to appeal from the order granting or refusing to
grant the motion to change the place of trial has expired or, if an appeal has been taken,
until the appeal has been resolved.
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             (B) Whenever an appeal is taken from such an order, the clerk of the district court
shall forthwith certify and transmit to the clerk of the Supreme Court, as the record on
appeal, the original papers on which the motion was heard in the district court and, if the
appellant or respondent demands it, a transcript of any proceedings had in the district
court. The district court shall require its court reporter to expedite the preparation of the
transcript in preference to any other request for a transcript in a civil matter. When the
appeal is docketed in the court, it stands submitted without further briefs or oral argument
unless the court otherwise orders.
      (7) An order entered in a proceeding that did not arise in a juvenile court that finally
establishes or alters the custody of minor children.
      (8) A special order entered after final judgment, excluding an order granting a motion
to set aside a default judgment under NRCP 60(b)(1) when the motion was filed and
served within 60 days after entry of the default judgment.
      (9) An interlocutory judgment, order or decree in an action to redeem real or personal
property from a mortgage or lien that determines the right to redeem and directs an
accounting.
      (10) An interlocutory judgment in an action for partition that determines the rights and
interests of the respective parties and directs a partition, sale or division.

An order granting a temporary writ of restitution and a temporary writ of restitution is not on this

list of appealable determinations. 

Saticoy Bay filed a motion to dismiss the appeal. The motion was denied without prejudice

pending the settlement proceedings.  A copy of the order is attached as Exhibit M.

The plaintiffs motion notes the settlement proceedings have been completed without resolution,

and Saticoy Bay intends to re-file the dismissal motion once the settlement judge files his report of no

settlement with the court.

The plaintiffs motion cites to Rule 62 regarding “stay of proceedings to enforce a judgment.” 

There is no judgment entered here.  The case law all cited by counsel regarding a stay applies only to a

properly filed appeal from an appealable order.

B.  The plaintiff has already been evicted

The plaintiff has already been formally evicted by the constable.  The plaintiff has been permitted

to return to the property for the sole purpose of removing his personal property from the yard area.  If

the plaintiff has re-taken possession in violation of the existing court order and the eviction proceedings

by the constable, he is liable for arrest and would be in contempt of this court’s order.   

The court should not reward this improper behavior by the plaintiff with a stay to permit him to

remain in the property which he no longer owns.

The notice of breach, Exhibit F, indicates that the plaintiff has not paid the mortgage since June,
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2019.   He should not be permitted to disobey court orders, the eviction of the constable, to remain in a

property which he hasn’t paid on in over three years.

C.   The burden of proof is on the plaintiff

The Nevada Supreme Court set out the standards to set aside a foreclosure sale in the cases of

Shadow Wood Homeowners Association v. NYCB 132 Nev. 49, 366 P.3d 1105 (2016) and  Nationstar

Mortgage v. Saticoy Bay LLC Series 2227 Shadow Canyon, 133 Nev. 740,  405 P.3d 641, (2017).

Although each of these cases involved HOA foreclosures, the Supreme Court noted in Shadow

Wood that that the principles applied equally to trust deed foreclosures.

The plaintiff in this case bears the burden of proof.  In Shadow Wood, the court stated:

The question remains whether NYCB demonstrated sufficient grounds to justify the
district court in setting aside Shadow Wood's foreclosure sale on NYCB's motion for
summary judgment. Breliant v. Preferred Equities Corp., 112 Nev. 663, 669, 918 P.2d
314, 318 (1996) (stating the burden of proof rests with the party seeking to quiet title in
its favor). As discussed above, demonstrating that an association sold a property at its
foreclosure sale for an inadequate price is not enough to set aside that sale; there must
also be a showing of fraud, unfairness, or oppression. Long, 98 Nev. at 13, 639 P.2d at
530.

Similarly, in Shadow Canyon, the Supreme Court held the party seeking to set a sale aside carries

the burden of proof, as there is a presumption in favor of the record title holder stating:

Nationstar has the burden to show that the sale should be set aside in light of Saticoy
Bay's status as the record title holder, see  Breliant v. Preferred Equities Corp., 112 Nev.
663, 669, 918 P.2d 314, 318 (1996) (“[T]here is a presumption in favor of the record
titleholder.”), and the statutory presumptions that the HOA's foreclosure sale complied
with NRS Chapter 116's provisions, NRS 47.250(16) (providing for a rebuttable
presumption “[t]hat the law has been obeyed”); cf. NRS 116.31166(1)-(2) (providing for
a conclusive presumption that certain steps in the foreclosure process have been
followed); Shadow Wood, 132 Nev., Adv. Op. 5, 366 P.3d at 1111 (observing that NRS
116.31166's language was taken from NRS 107.030(8), which governs power-of-sale
foreclosures). 
(footnotes omitted)

The Shadow Wood court held that there were four factors to be considered by the court in setting

aside a foreclosure sale:

1.  An unreasonably low price;

2.  The presence of fraud, oppression or unfairness that accounts for and leads to the unreasonably

low price;

3.  The actions or inactions of the complaining party before the foreclosure sale; and
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4.  The presence of a bona fide purchaser.

In Shadow Wood, the court noted   “When sitting in equity, however, courts must consider the

entirety of the circumstances that bear upon the equities.”

Here, the price and the presence of fraud, oppression or unfairness is not an issue. The two factors

present here which should be examined by the court are issues 3 and 4.  The plaintiff took no action prior

to the foreclosure sale.  The plaintiff knew the property was up for sale, received the statutorily required

notices and took zero action and permitted the title to the property to be acquired at foreclosure sale,

because the property has been obtained by a bona fide purchaser.

Discussing issue 3, the Shadow Wood court stated:

Against these inconsistencies, however, must be weighed NYCB's (in)actions. The NOS
was recorded on January 27, 2012, and the sale did not occur until February 22, 2012.
NYCB knew the sale had been scheduled and that it disputed the lien amount, yet it did
not attend the sale, request arbitration to determine the amount owed, or seek to enjoin
the sale pending judicial determination of the amount owed.. . . 

Here, the plaintiff had similar remedies available to it but failed to take any action.  The plaintiff

permitted the foreclosure to proceed and be purchased by a third party bona fide purchaser.   The

defendant here, Saticoy Bay, paid substantial and  valuable consideration, as stated in the foreclosure

deed to be $123,305.00.    As a result, the plaintiff is estopped from seeking to set the sale aside. 

“Equitable estoppel operates to prevent a party from asserting legal rights that, in equity and good

conscience, they should not be allowed to assert because of their conduct.” Nevada State Bank v. Jamison

Fam. P'ship, 106 Nev. 792, 799, 801 P.2d 1377, 1382 (1990) United Brotherhood v. Dahnke, 102 Nev.

20, 22, 714 P.2d 177, 178–179 (1986).

The court in Shadow Wood, noted  that equitable relief is not available to a party that was on

notice but failed to act.  Footnote 7 to the decision states:

Consideration of harm to potentially innocent third parties is especially pertinent here
where NYCB did not use the legal remedies available to it to prevent the property from
being sold to a third party, such as by seeking a temporary restraining order and
preliminary injunction and filing a lis pendens on the property. See NRS 14.010; NRS
40.060. Cf. Barkley's Appeal. Bentley's Estate, 2 Monag. 274, 277 (Pa.1888) (“In the
case before us, we can see no way of giving the petitioner the equitable relief she asks
without doing great injustice to other innocent parties who would not have been in
a position to be injured by such a decree as she asks if she had applied for relief at
an earlier day.”). (emphasis added)
The Shadow Wood court also cited the case of Nussbaumer  v. Superior Court in & for Yuma
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City, 107 Ariz. 504, 489 P.2d 843, 846 (Ariz. 1971) “Where the complaining party has access to all the

facts surrounding the questioned transaction and merely makes a mistake as to the legal consequences

of his act, equity should normally not interfere, especially where the rights of third parties might be

prejudiced thereby.” 

Also in Shadow Wood, the court cited several cases refusing to grant equitable relief where the

rights of third persons are affected, invoking the bona fide purchaser doctrine.

When sitting in equity, however, courts must consider the entirety of the circumstances
that bear upon the equities....
This includes considering the status and actions of all parties involved, including whether
an innocent party may be harmed by granting the desired relief.7 Smith v. United States,
373 F.2d 419, 424 (4th Cir.1966) (“Equitable relief will not be granted to the possible
detriment of innocent third parties.”); see also In re Vlasek, 325 F.3d 955, 963 (7th
Cir.2003) (“[I]t is an age-old principle that in formulating equitable relief a court must
consider the effects of the relief on innocent third parties.”); Riganti v. McElhinney, 248
Cal.App.2d 116, 56 Cal.Rptr. 195, 199 (Ct.App.1967) (“[E]quitable relief should not be
granted where it would work a gross injustice upon innocent third parties.”).

The plaintiff  received the foreclosure notices and failed to act, and the property was acquired by

a third party, the defendant herein.  The foreclosure deed notes that Saticoy Bay paid the sum of

$123,305.00, a substantial amount of money.  Saticoy Bay should not be deprived of the possession of

the property is lawfully purchased at a foreclosure sale, which is presumptively valid.    The plaintiff is

therefore not entitled to equitable relief from this court and is not likely to prevail.

D.  The plaintiff did not have title to the property until after the notice of sale was recorded and
as such, was never entitled to any notices.

NRS 107.080 requires that the notices for a trust deed foreclosure be sent to the “grantor or the

person who holds the title of record.”  The relevant portions provide:

NRS 107.080  Trustee’s power of sale: Power conferred; required notices; effect of
sale; circumstances in which sale must be declared void; civil actions for
noncompliance with certain requirements; duty to post; duty to record; fees.
. . .
2.  The power of sale must not be exercised, however, until:

. . .

      (a) In the case of any deed of trust coming into force:
             (2) On or after July 1, 1957, the grantor, the person who holds the title of
record, a beneficiary under a subordinate deed of trust or any other person who has
a subordinate lien or encumbrance of record on the property has, for a period of 35
days, computed as prescribed in subsection 3, failed to make good the deficiency in
performance or payment.
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      (b) The beneficiary, the successor in interest of the beneficiary or the trustee first
executes and causes to be recorded in the office of the recorder of the county wherein the
trust property, or some part thereof, is situated a notice of the breach and of the election
to sell or cause to be sold the property to satisfy the obligation.

  (c) The beneficiary or its successor in interest or the servicer of the obligation
or debt secured by the deed of trust has instructed the trustee to exercise the power of sale
with respect to the property.

      (d) Not less than 3 months have elapsed after the recording of the notice.

      3.  The 15- or 35-day period provided in paragraph (a) of subsection 2 commences on
the first day following the day upon which the notice of default and election to sell is
recorded in the office of the county recorder of the county in which the property is located
and a copy of the notice of default and election to sell is mailed by registered or
certified mail, return receipt requested and with postage prepaid to the grantor or,
to the person who holds the title of record on the date the notice of default and
election to sell is recorded, and, if the property is operated as a facility licensed under
chapter 449 of NRS, to the State Board of Health, at their respective addresses, if known,
otherwise to the address of the trust property or, if authorized by the parties, delivered by
electronic transmission. The notice of default and election to sell must describe the
deficiency in performance or payment and may contain a notice of intent to declare the
entire unpaid balance due if acceleration is permitted by the obligation secured by the
deed of trust, but acceleration must not occur if the deficiency in performance or payment
is made good and any costs, fees and expenses incident to the preparation or recordation
of the notice and incident to the making good of the deficiency in performance or
payment are paid within the time specified in subsection 2.
. . . .

      5.  Every sale made under the provisions of this section and other sections of this
chapter vests in the purchaser the title of the grantor and any successors in interest
without equity or right of redemption. Except as otherwise provided in subsection 7, a
sale made pursuant to this section must be declared void by any court of competent
jurisdiction in the county where the sale took place if:

      (a) The trustee or other person authorized to make the sale does not substantially
comply with the provisions of this section;

      (b) Except as otherwise provided in subsection 6, an action is commenced in the
county where the sale took place within 30 days after the date on which the trustee’s deed
upon sale is recorded pursuant to subsection 10 in the office of the county recorder of the
county in which the property is located; and

      (c) A notice of lis pendens providing notice of the pendency of the action is recorded
in the office of the county recorder of the county where the sale took place within 5 days
after commencement of the action.

The provisions of NRS 107.085 regarding owner occupied housing applies only to the grantor

or the person who holds title of record.”

The foreclosure mediation program under NRS 107.086 also applies only to “the grantor or the

person who holds the title of record.”
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The Homeowners Bill of Rights, NRS 107.500-560, does not even apply to the person “who holds

the title of record,” it applies only to “Borrowers.”   

Here, the plaintiff was not the trustor or the borrower on the deed of trust.  The plaintiff also did

not have title of record until after the notice of sale was recorded.  He therefore was not entitled to

receive the notice of default or the notice of sale, and he was not entitled to enter into the foreclosure

mediation program or have any rights under the Homeowners Bill of Rights.   The plaintiffs complaint

has no merit on these issues.

Additionally, once the notice of sale is recorded and published, the plaintiff is not entitled to

payoff information.  NRS 107.240 clearly provides:

Grounds for refusal to deliver statement.  If the debt secured by a deed of trust for
which a statement described in NRS 107.210 has been requested is subject to a recorded
notice of default or a filed complaint commencing a judicial foreclosure, the beneficiary
may refuse to deliver the statement unless the written request for the statement is received
before the publication of a notice of sale or the notice of the date of sale established by
a court.

As the plaintiff did not obtain title to the property until after the notice of sale was recorded, he

was not even entitled to a payoff of the mortgage.

The statute does not require “strict” compliance.  Section 5 of NRS 107.080, cited above, clearly

shows that “substantial compliance” is required.   The plaintiff has failed to show that the foreclosure sale

did not substantially comply with the statutes.

E.   An incorrect APN does not invalidate any recording

Counsel for the plaintiff fails to cite to any authority invalidating any recorded instrument because

of an incorrect assessors parcel number.   NRS 111.312 sets forth the requirement to be contained in a

document before the county recorder is required to record it.  The requirements include the address of

the grantee, the assessor’s parcel number, and a legal description.   The statute does not contain any

penalties or otherwise  invalidate any deed which may have a defect, it merely contains required content

before it can be recorded.  Once recorded, it is notice to all third persons.  See NRS 111.315.  

Moreover, a search of real property records is done by a search the grantor-grantee index with

the county recorder, and “Whether or not a purchaser of real property performs this search, he or she is

charged with constructive notice of, and takes ownership of the property subject to, any interest such a

9
Resnik Motion For Stay

NSC Case # 84751
Page 92 of 208



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

title search would reveal.”Adaven Mgmt., Inc. v. Mountain Falls Acquisition Corp., 124 Nev. 770, 779,

191 P.3d 1189, 1195 (2008)   A deed may be also be reformed to correct errors.  See NOLM, LLC v.

County. of Clark, 120 Nev. 736, 740, 100 P.3d 658, 661 (2004); Aja v. Appleton, 86 Nev. 639, 643, 472

P.2d 524, 526 (1970).

The fact that the parcel number had one incorrect digit does not change the fact that the plaintiff

and his predecessor failed to make any mortgage payments since June, 2019 on the mortgage, and that

the plaintiff and his predecessor failed to cure the default before the foreclosure date.

F.   The defendant must show prejudice to invalidate the sale   

In the Shadow Canyon case, the Supreme Court stated:

Nationstar's identified irregularities do not show that the HOA foreclosure sale was
affected by fraud, unfairness, or oppression
Nationstar points to three purported irregularities in the foreclosure process as evidence
that the sale was affected by fraud, unfairness, or oppression: (1) the HOA's lien included
fines in addition to monthly assessments even though NRS 116.31162(5) prohibits an
HOA from foreclosing on a lien comprised of fines; (2) the notice of sale listed the unpaid
lien amount as of the day the notice of sale was generated even though NRS
116.311635(3)(a) requires the notice of sale to list what the unpaid lien amount will be
on the date of the to-be-held sale; and (3) the person who signed the notice of default was
not the person who the HOA's president designated to sign the notice, which violated
NRS 116.31162(2). We consider each identified irregularity in turn.

 The court noted :

Significantly, there is no evidence in the record to suggest that Nationstar ever tried to
tender payment in any amount to the HOA, much less that Nationstar was confused or
otherwise prejudiced by the notice of sale. Thus, we conclude that this technical
irregularity does not amount to fraud, unfairness, or oppression.

The court also stated:

 However, Golden considered and rejected this same rationale, concluding there is no
reason to invalidate  a ‘ “legally made’ ” sale absent actual evidence of fraud,
unfairness, or oppression. 79 Nev. at 514, 387 P.2d at 995 (quoting Oller v. Sonoma
Cty. Land Title Co., 290 P.2d 880, 882 (Cal. Ct. App. 1955), in adopting California's
rule). (emphasis added)

In  West Sunset 2050 Trust v. Nationstar Mortgage 134 Nev.352, 420 P.3d 1032), the Supreme

Court noted:

While Nationstar is correct that Bank of America was not served the NOD, Nationstar
provides no explanation as to how Nationstar was affected–much less injured–by
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defective notice to Bank of America. . . .
Nationstar’s failure to allege prejudice resulting from defective notice dooms its
claim that the defective notice invalidates the HOA sale.

Similarly, in Golden v. Tomiyasu, 79 Nev. 503, 387 P.2d 989 (1963)  the court noted:

As to the release of the fire-acre parcel as noted when the notice of sale was read, we can
see no prejudice to any party involved.

In a trust deed foreclosure case, Schleining v. Cap One, Inc. 130 Nev. 323, 326 P.3d 4 (2014),

the court noted:

We conclude that the district court did not abuse its discretion when it determined that
Schleining's actual notice of the default and foreclosure sale, coupled with the lack of
prejudice, satisfied the purpose of NRS 107.095. Accordingly, we affirm the judgment
of the district court.

The plaintiff has failed to even allege any prejudice which resulted from the APN which has one

incorrect digit.  He has zero legal complaints about the foreclosure sale.

G.  The plaintiff was on actual notice of the foreclosure sale

As a matter of course, all foreclosure notices are mailed to the property address.  In addition to

the mailing, the notice of foreclosure sale is also required to post the notice of the property.   See NRS

107.080(4).

The plaintiff’s complaint alleges that he knew he was in default and that he contacted the

mortgage company about his default.   The plaintiffs current motion acknowledges that he was attempting

to modify his mortgage.   It is clear that the plaintiff was on notice of the foreclosure action.

Any complaints he may have regarding his dealings with the mortgage company are irrelevant,

because he was not entitled to negotiate on the mortgage because he was not on the mortgage or the title. 

He was also not entitled to any mortgage information because of financial privacy laws.  The plaintiffs

own declaration acknowledges that he was told by the mortgage servicer that he needed a deed from his

brother.  He was therefore on notice and has not alleged prejudice.

CONCLUSION

The plaintiff here was not the record title holder of the property until a few days before the

foreclosure sale.  He was not title holder until after the notice of sale was recorded.  He therefore was not

entitled to have any notices mailed to him, and he was not entitled to any statutory protections.
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The plaintiff has failed to allege any prejudice, and he admits he was on notice of the foreclosure

procedures because of his interactions with mortgage servicer.

The counterclaimant, as record title holder, is entitled to continued possession of the property.

DATED this 25 th day of July 2022.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:   / s / Michael F. Bohn, Esq. /           
        Michael F. Bohn, Esq.
        2260 Corporate Circle, Suite 480
        Henderson, Nevada  89074
        Attorney for defendant Saticoy Bay

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law

Offices of Michael F. Bohn., Esq., and on the 25th day of July, 2022, a  copy of the OPPOSITION TO

STAY was served  using the CM/ECF System for filing and transmittal of a Notice of Electronic Filing

to all counsel in this matter; all counsel being registered to receive Electronic Filing. 

Benjamin B. Childs, Esq.
318 S. Maryland Pkwy
Las Vegas, NV 89101

Nicholas E. Belay, Esq.
Akerman LLP
1635 Village Center Circle # 200
Las Vegas, NV 89134

  /s/ /Maggie Lopez/                                 
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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WRES 
MICHAEL F. BOHN, ESQ. 
Nevada Bar No.: 1641 
mbohn@bohnlawfirm.com  
LAW OFFICES OF  
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Suite 480 
Henderson, NV  89074 
 (702) 642-3113/ (702) 642-9766 FAX 
 
Attorney for defendants   

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

BRAD RESNIK 
 
                        Plaintiff, 
 
vs. 
 
QUALITY LOAN SERVICE CORPORATION; 
SATICOY BAY LLC SERIES 4928 E 
MONROE AVENUE; NATIONSTAR 
MORTGAGE LLC d/b/a MR. COOPER; US 
BANK TRUST NATIONAL ASSOCIATION, 
as OWNER TRUSTEE FOR VRMTG ASSET 
TRUST AND SHELLPOINT; DOES I through 
X 
 
                     Defendants 
  

 CASE NO.:     A-22-847283-C 
 DEPT NO.:       5 
 
 
  
 
 

 
TEMPORARY WRIT OF RESTITUTION 

 
TO:  THE SHERIFF OR CONSTABLE OF CLARK COUNTY, LAS VEGAS TOWNSHIP 

 
WHEREAS defendant Saticoy Bay LLC Series 4928 E Monroe Avenue, at a court of inquiry 

of an unlawful holding over of lands, tenements and other possessions, and the court having ordered 

restitution of the premises described as: 

 4928 East Monroe Avenue, Las Vegas, Nevada, 89110  

 

Electronically Filed
05/24/2022 8:44 PM

Case Number: A-22-847283-C

ELECTRONICALLY SERVED
5/24/2022 8:44 PM
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YOU ARE HEREBY COMMANDED that taking with you the force of the County, if 

necessary, you cause the said Brad Resnick and all persons claiming possession under him to be 

immediately removed from aforesaid premises and that the said Saticoy Bay LLC Series 4928 E 

Monroe Avenue to have peaceable restitution of the same. 

 

 
 
                                                                     
      DISTRICT COURT JUDGE 
 
 
Respectfully submitted by: 

LAW OFFICES OF  
MICHAEL F. BOHN, ESQ., LTD 
 
 
By:   /s/ /Michael F. Bohn, Esq./          
       Michael F. Bohn, Esq. 
       2260 Corporate Circle, Suite 480 
       Henderson, NV 89074 
         Attorney for defendant Saticoy Bay 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-22-847283-CBrad Resnik, Plaintiff(s)

vs.

Quality Loan Service 
Corporation, Defendant(s)

DEPT. NO.  Department 5

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Writ of Restitution was served via the court’s electronic eFile system to 
all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 5/24/2022

Kristin Schuler-Hintz DCNV@mccarthyholthus.com

E-Service BohnLawFirm office@bohnlawfirm.com

Michael Bohn mbohn@bohnlawfirm.com

Natalie Winslow natalie.winslow@akerman.com

Ariel Stern ariel.stern@akerman.com

Akerman LLP AkermanLAS@akerman.com

Maurice Mazza mazza@bohnlawfirm.com

Nicholas Belay nicholas.belay@akerman.com

Maggie Lopez maggie@bohnlawfirm.com

Kristin Schuler-Hintz Khintz@mccarthyholthus.com

Benjamin Childs ben@benchilds.com
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Res • ondents. 

FILED 
JUN 0 6 2022 

CLEmp reCTURT 
BY 

DEPUTY CLERK 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

No. 84751 BRAD RESNIK, 
Appellant, 

VS. 

QUALITY LOAN SERVICE 
CORPORATION; SATICOY BAY LLC, 
4928 E. MONROE AVE.; NATIONSTAR 
MORTGAGE LLC, D/B/A MR. COOPER; 
U.S. BANK TRUST NATIONAL 
ASSOCIATION, AS OWNER TRUSTEE 
FOR VRMTG ASSET TRUST; AND 
SHELLPOINT, 

ORDER DENYING MOTION 

Respondent, Saticoy Bay LLC, has filed a motion requesting 

this court to dismiss this appeal for lack of jurisdiction. The motion is 

denied. This denial is without prejudice to respondent's right to renew the 

motion, if necessary, upon completion of settlement proceedings. 

It is so ORDERED. 

C.J. 

cc: Ara H. Shirinian, Settlement Judge 
Benjamin B. Childs 
Akerman LLP/Las Vegas 
Troutman Pepper Hamilton Sanders LLP/Las Vegas 
McCarthy & Holthus, LLP/Las Vegas 
Law Offices of Michael F. Bohn, Ltd. 

SUPREME COURT 

OF 

NEVADA 

(0) 1447A 

-17 
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OPPS
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
2260 Corporate Circle, Suite 480
Henderson, Nevada  89074
(702) 642-3113/ (702) 642-9766 FAX

Attorney for defendant Saticoy Bay

DISTRICT COURT

CLARK COUNTY, NEVADA

BRAD RESNIK

                        Plaintiff,

vs.

QUALITY LOAN SERVICE CORPORATION;
SATICOY BAY LLC SERIES 4928 E
MONROE AVENUE; NATIONSTAR
MORTGAGE LLC d/b/a MR. COOPER; US
BANK TRUST NATIONAL ASSOCIATION,
as OWNER TRUSTEE FOR VRMTG ASSET
TRUST AND SHELLPOINT; DOES I through
X

                     Defendants
                                                                               

SATICOY BAY LLC SERIES 4928 E
MONROE AVE.

                     Counterclaimant

vs.

BRAD RESNIK

                      Counterdefendant 

CASE NO.:   A-22-847283-C
DEPT NO.:    5

SUPPLEMENT TO OPPOSITION TO MOTION FOR STAY ON APPEAL

Defendant, Saticoy Bay LLC Series 4928 E Monroe Avenue  by and through its attorney, Michael

F. Bohn, Esq., submits this opposition to the motion to stay on appeal as follows:

/ / /

1

Case Number: A-22-847283-C

Electronically Filed
7/26/2022 4:46 PM
Steven D. Grierson
CLERK OF THE COURT
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1.  Attached as Exhibit O is the report from the settlement judge that the case did not settle during

the Supreme Court settlement program.

In response to this report, Saticoy Bay on July 26, 2022 renewed it’s motion to dismiss the appeal

with the Supreme Court.

Also attached is the declaration of Iyad Haddad, the person most knowledgeable for Saticoy Bay,

stating that the plaintiff has been evicted and was permitted on the property solely for the purpose of

removing his personal property from the outside yard.

 DATED this 26th day of July 2022.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:   / s / Michael F. Bohn, Esq. /           
        Michael F. Bohn, Esq.
        2260 Corporate Circle, Suite 480
        Henderson, Nevada  89074
        Attorney for defendant Saticoy Bay

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law

Offices of Michael F. Bohn., Esq., and on the 26th day of July, 2022, a  copy of the SUPPLEMENT TO 

OPPOSITION TO STAY was served  using the CM/ECF System for filing and transmittal of a Notice

of Electronic Filing to all counsel in this matter; all counsel being registered to receive Electronic Filing. 

Benjamin B. Childs, Esq.
318 S. Maryland Pkwy
Las Vegas, NV 89101

Nicholas E. Belay, Esq.
Akerman LLP
1635 Village Center Circle # 200
Las Vegas, NV 89134

  /s/ /Maggie Lopez/                                 
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

2
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BENJAMIN B. CHILDS
Nevada Bar # 3946
318 S. Maryland Parkway
Las Vegas,  Nevada  89101
(702) 385-3865
Fax 385-1847
ben@benchilds.com
Attorney for Plaintiff/Counterdefendant

DISTRICT COURT
CLARK COUNTY, NEVADA

BRAD RESNIK }
} Case #  A-22-847283-C

Plaintiff } Dept # 5
vs. }

}   
QUALITY LOAN SERVICE CORPORATION and }
SOTICOY BAY LLC, 4928 E Monroe Avenue and }
NATIONSTAR MORTGAGE LLC d/b/a }
MR. COOPER, and  }
US BANK TRUST NATIONAL ASSOCIATION, as}   REPLY TO OPPOSITION
OWNER TRUSTEE FOR VRMTG ASSET TRUST,} TO
and SHELLPOINT, and }   PLAINTIFF’S MOTION
JOHN DOES 1 through 5 inclusive }   FOR STAY PENDING 
and ROE CORPORATIONS I through X }   APPEAL

}
Defendants }

}
============================== }
SOTICOY BAY LLC, 4928 E Monroe Avenue }

}
Counterclaimant }

vs. } Hearing : July 28, 2022
} 09:30

BRAD RESNICK } [OST]
}

Counterdefendant }
=================================== }

Case Number: A-22-847283-C

Electronically Filed
7/27/2022 1:40 PM
Steven D. Grierson
CLERK OF THE COURT

Resnik Motion For Stay
NSC Case # 84751

Page 188 of 208



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The Order Granting Temporary Writ of Restitution filed April 29, 2022 [the

Order] is on appeal based on Plaintiff’s timely filed Notice of Appeal.  Copy of the

Order is Exhibit K to the Opposition.

The Homeowner Bill of Rights [HOBAR] statutes are expressly designed

and intended to protect homeowners who are distressed.  Heck, Nevada’s license

plates say “Home Means Nevada”.  Not “Home Means Real Estate Speculators”.

As set forth in the Motion, Plaintiff’s house was foreclosed in violation of HOBAR. 

Which makes the sale void.  Not voidable.  Void.  It is worth repeating that NRS

107.080(5) expressly states “a sale made pursuant to this section must be

declared void by any court of competent jurisdiction in the in county where the

sale took place ...”

The high bidder that obtained a Trustee’s Deed Upon Sale, Saticoy Bay,

which is expressly “without covenant or warranty”. [Exhibit 4]

The Court should err on the side of the homeowner and allow Resnik to

remain in his home pending resolution of the appeal, and pending resolution of

the entire case.  Since the bond amount has been established for at $1,100 for

Resnik’s damages if the writ was issued wrongfully, that amount is reasonable for

Saticoy Bay’s damages.  As set forth in Iyad Haddad’s own undated declaration

attached to Saticoy Bay’s July 26, 2022 Supplement, “The property has a large

yard, and the plaintiff has an enormous amount of personal property located

throughout the outside of the property.”  There’s a lot of valuable personal

property inside the buildings, too.  Saticoy Bay will suffer irreparable or serious
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injury if the stay is granted.    Iyad Haddad certainly would have addressed this

factor in his declaration if he disputed Plaintiff’s assertion that there is “no

irreparable or serious injury” by granting the stay.

WRIT OF RESTITUTION IS AN APPEALABLE ORDER

Saticoy Bay argues that the order is not appealable.  Whether or not the

order on appeal is an appealable order is a matter for decision by the appellate

court, not this court.   The order is appealable under NRAP3A(3) as it is an

injunction, removing Plaintiff from his property and depriving him of his

possessory interest in the Subject Property.

 “[a] plea to quiet title does not require any particular elements, . . . each

party must plead and prove his or her own claim to the property in question.”

Chapman v. Deutsche Bank Nat'l Tr. Co., 129 Nev. 314, 318, 302 P.3d 1103,

1106 (2013) (internal quotation marks omitted).

 Chapman goes on to explain that an unlawful detainer order “is in rem or

quasi in rem”.  

The primary purpose of an unlawful detainer action is to restore the

possession of property to one from whom it has been forcibly taken or to

give possession to one from whom it is unlawfully being withheld. G.C.

Wallace, Inc. v. Eighth Judicial Dist. Court, 127 Nev. 701, 708, 262 P.3d

1135, 1140 (2011); Seitz, 2012 U.S. Dist. LEXIS 162927, 2012 WL

5523078, at *4 (citing Shorter v. Shelton, 183 Va. 819, 33 S.E.2d 643, 647
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(Va. 1945)). Consistent with this purpose, a person who obtains title to

property  at a trustee's sale may remove holdover tenants by means of an

unlawful detainer action under NRS 40.255(1)(c).

To initiate an action under NRS 40.255, the would-be plaintiff must

serve the property's occupants with a notice to quit. If the occupants do

not vacate the property within the time set by the notice, the owner may

file a written complaint for unlawful detainer, seeking restitution of the

premises. NRS 40.300. The plaintiff must serve the complaint with

summons on the occupants, id., and provide the court with proof of

service of the notice to quit as required by NRS 40.280(3) or (4).

Thereafter, a trial may ensue if the parties' pleadings demonstrate

an issue of fact. NRS 40.310. But the proceedings are summary and their

scope limited. See G.C. Wallace, 127 Nev. at 708, 262 P.3d at 1140

(explaining that evidence extrinsic to the issue of immediate possession

cannot be introduced at trial). Typically, the issues are whether the plaintiff

gave the statutorily required notice, Davidsohn v. Doyle, 108 Nev. 145,

150, 825 P.2d 1227, 1230 (1992), and who as between the plaintiff and

the defendant has a superior right to possession. NRS 40.320; Lachman

v. Barnett, 18 Nev. 269, 274, 3 P. 38, 41-42 (1884)  (holding that unlawful

detainer does not adjudicate title or an absolute right to possession of

property because "[t]he object of the [unlawful detainer] statute was not to

try titles, but to preserve the peace and prevent violence"); Seitz, 2012

U.S. Dist. LEXIS 162927, 2012 WL 5523078, at *7 (unlawful detainer

action limits court to determining possession between plaintiff and

defendant). Notably, a superior right to possession does not require proof

of title, although title can be evidence of the right to possession. Yori v.

Phenix, 38 Nev. 277, 282, 149 P. 180, 180-81 (1915) ("[I]t has universally

been held that title to property cannot be an issue in such actions . . .

even though such pleading and proof may incidentally involve the

question of title."). If after a trial, the court determines that the occupant

has no legal defense to the alleged unlawful detainer, it will issue a

summary order for restitution of the premises. NRS 40.360(1).

Although possession of property differs from ownership of property,
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possession is nonetheless a type of property interest. Loretto v.

Teleprompter Manhattan CATV Corp., 458 U.S. 419, 435, 102 S. Ct.

3164, 73 L. Ed. 2d 868 (1982) ("Property rights in a physical thing have

been described as the rights 'to possess, use and dispose of it.'" (quoting

United States v. General Motors  Corp., 323 U.S. 373, 378, 65 S. Ct. 357,

89 L. Ed. 311 (1945))); Seitz, 2012 U.S. Dist. LEXIS 162927, 2012 WL

5523078, at *5. In his Commentaries on the Laws of England, Blackstone

instructed that "there are four 'degrees' of title: (1) 'naked possession,' (2)

'right of possession,' (3) 'mere right of property,' and (4) 'complete title.'"

Seitz, 2012 U.S. Dist. LEXIS 162927, 2012 WL 5523078, at *5 (quoting 2

William Blackstone, Commentaries *195-99). Unlawful detainer actions

fall into the second "degree" of title in a property, "right of possession,"

and accordingly, are actions that affect interests in a thing—real property.

As such, unlawful detainer is in rem or quasi in rem. See G.C. Wallace,

127 Nev. at 708-09, 262 P.3d at 1140-41 (explaining in the analogous

summary eviction setting that the key elements and defenses of unlawful

detainer center on possession and property rights, rather than personal

rights or obligations); Seitz, 2012 U.S. Dist. LEXIS 162927, 2012 WL

5523078, at *8; see also Hepburn & Dundas' Heirs v. Dunlop & Co., 14

U.S. 179, 203 n.4, 4 L. Ed. 65 (1816) (describing ejectment as a

proceeding in rem); Scherbenske v. Wachovia Mortg., FSB, 626 F. Supp.

2d 1052, 1057 (E.D. Cal. 2009) (holding that the unlawful detainer action

plaintiff  sought to enjoin was a quasi-in-rem action).

Unlawful detainer actions fall into the second "degree" of title in a

property, "right of possession," and accordingly, are actions that affect

interests in a thing—real property. As such, unlawful detainer is in rem or

quasi in rem. See G.C. Wallace, 127 Nev. at 708-09, 262 P.3d at 1140-41

(explaining in the analogous summary eviction setting that the key

elements and defenses of unlawful detainer center on possession and

property rights, rather than personal rights or obligations); Seitz, 2012

U.S. Dist. LEXIS 162927, 2012 WL 5523078, at *8; see also Hepburn &

Dundas' Heirs v. Dunlop & Co., 14 U.S. 179, 203 n.4, 4 L. Ed. 65 (1816)

(describing ejectment as a proceeding in rem); Scherbenske v. Wachovia

Resnik Motion For Stay
NSC Case # 84751

Page 192 of 208



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Mortg., FSB, 626 F. Supp. 2d 1052, 1057 (E.D. Cal. 2009) (holding that

the unlawful detainer action plaintiff  [***14] sought to enjoin was a

quasi-in-rem action).

Id @ 320 - 321

Peck v. Crouser, 129 Nev. 120, 124, 295 P.3d 586, 590 (2013) defines an

injunction. 

An injunction is "[a] court order commanding or preventing an

action." Black's Law Dictionary 800 (8th ed. 2004).

The Order is an injunction since it deprives Plaintiff of his property rights by

preventing, “enjoining”, him from going onto his property.   An injunction is

appealable under NRAP 3A(a)(3).   If Plaintiff did NOT timely appeal the Order,

Saticoy Bay would be arguing that the Order was not timely appealed as it could

have been under NRAP 3A(a)(3).

PLAINTIFF WAS A BORROWER 

i. SUPREMACY CLAUSE

Plaintiff has rights under federal law which grants Plaintiff all rights as a

borrower.  Federal law trumps state law under the supremacy doctrine.

The Supremacy Clause is a clause within Article VI of the U.S. Constitution
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which dictates that federal law is the "supreme law of the land." This means that

judges in every state must follow the Constitution, laws, and treaties of the federal

government in matters which are directly or indirectly within the government's

control. Under the doctrine of preemption, which is based on the Supremacy

Clause, federal law preempts state law when the laws conflict.  This is well settled

law, beginning with Erie Railroad Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817

(1938) and it progeny.

.

ii. FEDERAL LAW PROTECTS SUCCESSORS IN INTEREST

 "Successors in interest" get the same protections under federal mortgage

servicing laws as the original borrower.   12 C.F.R. § 1024.30(d) states as

follows:

(d) Successors in interest. A confirmed successor in interest

shall be considered a borrower for purposes of § 1024.171 and

this subpart.2

12 C.F.R. § 1024.31 defines a successor in interest as someone who

receives property through:

1.  12 C.F.R. § 1024.17 deals with escrow accounts.

2.  This regulation is part of Subpart C, which deals with Mortgage Servicing
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   (1) A transfer by devise, descent, or operation of law on the
death of a joint tenant or tenant by the entirety;
(2) A transfer to a relative resulting from the death of a
borrower;
(3) A transfer where the spouse or children of the borrower
become an owner of the property;
(4) A transfer resulting from a decree of a dissolution of
marriage, legal separation agreement, or from an incidental
property settlement agreement, by which the spouse of the
borrower becomes an owner of the property; or
(5) A transfer into an inter vivos trust in which the borrower is
and remains a beneficiary and which does not relate to a
transfer of rights of occupancy in the property.

iii. PROTECTIONS FOR SUCCESSORS IN INTEREST

Plaintiff, as a successor in interest, is a “consumer” for TILA’s mortgage

servicing rules. See 12 C.F.R §§ 1024.30(d) and 1026.2(11). Thus, a confirmed

successor in interest is entitled to the same rights as the original borrower or

consumer, including loan modifications, called Early Intervention, pursuant to  12

C.F.R § 1024.39.

Because the servicer must treat a successor in interest as a borrower, the

servicer has to, among other things,   promptly identify and communicate with

surviving family members and others who have a legal interest in the home and  

provide information about the loan and (if appropriate) how to qualify for available

loss mitigation options, like a modification.
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These protections and servicing obligations apply to the subject Deed of

Trust [Exhibit D] as it is Fannie Mae loan. See 12 C.F.R. § 1024.30.

iv. DEFENDANTS ARE ESTOPPED FROM ARGUING THAT PLAINTIFF IS

NOT ENTITLED TO STATUTORY PROTECTIONS

Plaintiff is the successor in interest to the Subject Property after the death

of his mother, Janet Resnik, who was the “grantor of a deed of trust under a

residential mortgage loan” that is at issue in this case.   [Exhibit 5]  Thus, Plaintiff

has all the rights of the borrower.

Plaintiff received a letter dated June 4, 2020 from the then mortgage

servicer Mr. Cooper [Exhibit 9] stating as follows :

Dear Brad Resnik, 

We received your inquiry on 02/05/2020, related to your interest in the
above-referenced property.

We have received documentation that establishes your status as the

confirmed successor in interest in the real property securing the above-
referenced account. You are now entitled to request certain information

concerning the loan, including payoff information, and make inquiries
or complaints related to the servicing of the loan.

All required communication concerning the loan, such as periodic
statements, and mortgage servicing transfer notices will now be
addressed to the Estate Of Janet G. Resnik care of Brad Resnik and
mailed to the mailing address we have on file, unless you advise us that
you do not wish to receive these communications
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Please understand that we are not attempting to collect the debt from
you personally, and these communications ar for informational
purposes. Unless you assume the mortgage loan obligation under state
law, you are not liable for the mortgage debt and cannot be required to
use your assets to pay the mortgage debt. However, we have a security
interest in the property and a right to foreclose if the terms of the
mortgage loan contract are not met.

As a successor in interest, you are entitled to receive important loan

information. Please find account level information below for your

records:

   Current Loan Balance: $107,194.26
· Monthly Payment Amount: $1,072.65
· Current Interest Rate: 7.375%
· Interest Rate Reset Date (if N/A
· Reset Amount (if applicable): N/A
· Payoff Amount:* $119,848.30
· Loan Status: DELINQUENT
· Account Due for:. 06/01/2019

*Please note that this is not a payoff quote. If you would like to pay off
the loan please contact us for an exact quote as this amount may
frequently change.

This was followed by a letter from Mr. Cooper dated October 5, 2021

stating as follows :

In response to your request for a loss mitigation review, this
letter will confirm that we have all of the information that we need
from you to evaluate your eligibility for loss mitigation options. In the
event no documentation was necessary, we are considering your
application to be complete as of the date you requested the loss
mitigation review. If documentation or other information ( a
"Borrower Response Package") was required to conduct a loss
mitigation review, the date your application is considered to be
complete is the date we received all of the requested
documentation/information from you. Your application was deemed
to be complete on 10/4/2021
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"Equitable estoppel consists of the following elements: (1) the party to be

estopped must be apprised of the true facts, (2) that party must intend that his

conduct shall be acted upon or must so act that the party asserting estoppel has

the right to believe it was so intended, (3) the party asserting estoppel must be

ignorant of the true state of the facts, and (4) the party asserting estoppel must

have detrimentally relied on the other party's conduct." Las Vegas Convention &

Visitors Auth. v. Miller, 124 Nev. 669, 698, 191 P.3d 1138, 1157 (2008). 

The undisputed evidence in this case demonstrates that the only party

entitled to equitable estoppel in this matter is Plaintiff.   Naturally Plaintiff would

believe the statement made to him in a letter from the mortgage servicer,

especially as the statement is true under applicable federal law as set forth

above.   Plaintiff then detrimentally relied upon the representation, which resulted

in the subject lawsuit when the Subject Property was illegally foreclosed.

CONCLUSION

As the Chapman court cited, Lachman v. Barnett, 18 Nev. 269, 274, 3 P.

38, 41-42 (1884)  (holding that unlawful detainer does not adjudicate title or an

absolute right to possession of property because "[t]he object of the [unlawful
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detainer] statute was not to try titles, but to preserve the peace and prevent

violence").  

The Order is appealable.

Pursuant to NRS 107.080(5), the “sale ... must be declared void by any

court of competent jurisdiction in the in county where the sale took place ...”

/s/ Benjamin B. Childs
BENJAMIN B. CHILDS 
Nevada Bar # 3946
Attorney for Plaintiff

CERTIFICATE OF ELECTRONIC SERVICE

This REPLY TO OPPOSITION TO PLAINTIFF’S MOTION FOR STAY
PENDING APPEAL was served through the Odyssey electronic filing system to
all parties on filing.  Electronic service is in place of mailing.

/s/ Benjamin B. Childs
______________________________
BENJAMIN B. CHILDS, ESQ.
EVADA BAR # 3946
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

 

Other Title to Property COURT MINUTES July 29, 2022 

 
A-22-847283-C Brad Resnik, Plaintiff(s) 

vs. 
Quality Loan Service Corporation, Defendant(s) 

 
July 29, 2022 3:00 AM Minute Order  
 
HEARD BY: Barisich, Veronica M.  COURTROOM: Chambers 
 
COURT CLERK: Carolyn Jackson 
 
RECORDER:  
 
REPORTER:  
 
PARTIES  
PRESENT: 

 

 
JOURNAL ENTRIES 

 
- The Court notes that Plaintiff's Motion to Stay Pending Appeal was heard.  After hearing the oral 
arguments, the Court took the matter UNDER ADVISEMENT.  After carefully considering the 
evidence and arguments submitted, and good cause appearing, the COURT FINDS and ORDERS as 
follows:   
 
Relevant Factual and Procedural History 
Janet Resnik ("Janet"), who is Plaintiff's mother, executed a loan secured by a deed of trust (APN 
ending in 089) and it was recorded on August 22, 2008.  Janet was the only borrower listed under the 
deed of trust.  Janet died sometime in 2010 or 2011 and after her death, per April 27, 2011 probate 
court order, the subject property was conveyed to a trust, which named Bryant Stanley and Robert 
Resnik ("Robert") as the trustees.  On August 10, 2011, a deed was recorded which transferred the 
property from the trust to Robert.  On December 11, 2019, Quality Loan Service Corporation ("QLSC") 
recorded a breach and default and election to sell and on August 13, 2021, QLSC recorded a notice of 
trustee's sale.  On October 21, 2021, an assignment of deed of trust recorded, naming US Bank as the 
beneficiary under the deed of trust (APN ending in 889).  On November 4, 2021, quitclaim deed was 
recorded, which transferred the property from Robert to Plaintiff (APN ending in 089).  Foreclosure 
sale took place, wherein Saticoy Bay, LLC Series 4928 E Monroe Avenue ("Saticoy Bay") purchased 

Case Number: A-22-847283-C

ELECTRONICALLY SERVED
7/30/2022 12:28 PM
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the subject property for $123,305.  Foreclosure deed was recorded on December 1, 2021 (APN ending 
in 889).   
 
Relevant Law 
Motion to stay 
"In deciding whether to issue a stay, Supreme Court generally considers: (1) whether the object of the 
appeal or writ petition will be defeated if the stay is denied; (2) whether appellant/petitioner will 
suffer irreparable or serious injury if the stay is denied; (3) whether respondent/real party in interest 
will suffer irreparable or serious injury if the stay is granted; and (4) whether appellant/petitioner is 
likely to prevail on the merits in the appeal or writ petition."  Hansen v. Eighth Judicial Dist. Court ex 
rel. Cty. of Clark, 116 Nev. 650, 6 P.3d 982 (2000).  "Although, when moving for a stay pending an 
appeal or writ proceedings, a movant does not always have to show a probability of success on the 
merits, the movant must present a substantial case on the merits when a serious legal question is 
involved and show that the balance of equities weighs heavily in favor of granting the stay."  Id.; see 
also NRAP 8(c).  
 
Foreclosure prevention alternative 
If a borrower submits an application for a foreclosure prevention alternative to the borrower's 
mortgage servicer or the beneficiary of the deed of trust, the servicer or beneficiary cannot proceed 
with the foreclosure sale until they make a written determination regarding the eligibility for a 
foreclosure prevention alternative and the borrower does not accept a written offer for a foreclosure 
prevention alternative or accepts the offer, but later defaults on the foreclosure prevention 
alternative.  NRS 107.530(1).  The term "borrower", for the purposes of NRS 107.400 et. seq., is defined 
as a natural person who is a mortgagor or grantor of a deed of trust under a residential mortgage 
loan.   
 
Recording requirements.   
The assessor's parcel number, or APN, is not deemed to be a complete legal description of the real 
property conveyed.  NRS 111.312(4).  The county recorder must maintain grantor-grantee index.  NRS 
247.150.   The Nevada Supreme Court has ruled that NRS 111.312 requires deeds conveying real 
property interests to display the APN only for the transferred property.  Adaven Management, Inc. v. 
Mountain Falls Acquisition Corp., 124 Nev. 770, 191 P.3d 1189 (2008).  If a search of the grantee-
grantor would have revealed the deed of trust being encumbered, the purchaser had a duty to 
inquire concerning that encumbrance, and thus, the purchaser is charged with notice of what that 
inquiry would have revealed.  Id.   
 
Findings of Fact 
The Court FINDS that although Saticoy Bay argues that there is no appealable order under NRAP 3A, 
the District Court is not the proper Court to make such determination.  Such determination must be 
made by the Nevada Supreme Court.   
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The Court FINDS that under NRAP 8(a) and Hansen, the District Court must hear the initial motion 
for stay.  The court must consider the following factors: (1) whether the object of the appeal or writ 
petition will be defeated if the stay is denied, (2) whether appellant/petitioner will suffer irreparable 
or serious injury if the stay is denied, (3) whether respondent/real party in interest will suffer 
irreparable or serious injury if the stay is granted, and (4) whether appellant/petitioner is likely to 
prevail on the merits in the appeal or writ petition. 
 
The Court FINDS that first, second, and third factors do not favor Plaintiff.  Plaintiff does not dispute 
that he has already vacated the subject property.  The object of Plaintiff's appeal is now moot since he 
is no longer living at the property.  Any injury to the parties will now be purely monetary.   
 
The Court FINDS that as to the fourth factor, Plaintiff is unlikely to prevail on the merits.  Plaintiff 
did not obtain a title to the subject property until November 4, 2021, almost 3 months after QLSC 
recorded a notice of trustee's sale.  As he did not hold title at when the time he applied for foreclosure 
prevention alternative, he was not entitled to any notice under NRS 107.080 or protection under the 
foreclosure mediation program.  Even if he was exchanging correspondence with the beneficiary or 
trustee prior to November 19, 2021 sale date, Plaintiff lacked standing to obtain relief under the 
foreclosure mediation program as he was not the borrower for the purposes of NRS 107.400 et. seq.  
Further, he failed to show evidence that he was the successor in interest to the borrower, Janet, until 
he obtained title to the property on November 4, 2021, via quitclaim.  Nonetheless, Plaintiff still 
received notice of the foreclosure proceedings, which were sent to the subject property.   
 
The Court FINDS that with regards to the inconsistencies regarding the APN, they are irrelevant.  
Under Adaven and NRS 247.150, the Clark County Recorder's Office arranged the search via grantor-
grantee index and despite the APN inconsistencies, they would not have changed the ultimate 
outcome.       
 
Orders 
The COURT ORDERS that Plaintiff's motion shall be DENIED. 
 
Counsel for Saticoy Bay is directed to submit a proposed Order consistent with this Minute Order 
and the submitted briefing.  Counsel may add language to further supplement the proposed Order in 
accordance with the Court's findings and any submitted arguments.  All other counsels are to review 
and countersign as to form and content.  Counsel is directed to have the proposed Order submitted to 
chambers within 14 days consistent with AO 22-07 and EDCR 7.21. 
 
CLERK'S NOTE: This Minute Order was electronically served by Courtroom Clerk, Carolyn Jackson, 
to all registered parties for Odyssey File & Serve.  /cj 07/29/22  
 
 
 

Resnik Motion For Stay
NSC Case # 84751

Page 203 of 208



EXHIBIT    17   EXHIBIT     17

EXHIBIT    17 EXHIBIT    17

Resnik Motion For Stay
NSC Case # 84751

Page 204 of 208



Resnik Motion For Stay
NSC Case # 84751

Page 205 of 208



EXHIBIT    18 EXHIBIT    18

EXHIBIT    18 EXHIBIT    18

Resnik Motion For Stay
NSC Case # 84751

Page 206 of 208



DECLARATION OF BRAD RESNIK

I am residing in, and have always resided in, the home located at 4928 E.

Monroe   Las Vegas, Nevada 89110, APN: 140-29-510-089.  This home was

purchased by my mom, Janet Resnik in 2008.  I lived there and paid all bills

associated with the property.  My mom and my brother Robert were, and are, a

close family and the home was always my home and intended to be my home.

I’m a simple person who has no experience with real estate law or

mortgage lending law.  I and my family just always considered this house as my

home that I owned.

When I got behind in the mortgage payments due to the pandemic I

contacted Mr. Cooper and asked about doing a loan modification.  There was NO

dispute with them that I was the owner of the home and I was being treated as

the borrower for purposes of getting a loan modification.   It was a nightmare it

was dealing with Mr. Cooper as they were constantly losing the documents I sent

them and reassigning my point of contact, but there was never any indication that

I was anything other than the successor owner of the home and I was always

being treated as the borrower regarding the loan.   I relied on the letters dated

June 6, 2020 [Exhibit 9] and October 5, 2021 [Exhibit 1] from the loan servicer, Mr.

Cooper, and my other communications with Mr. Cooper, which were all the I was being

considered for a loan modification and I was being treated as the borrower on the loan. 

When I first contacted them, Mr. Cooper put me in a loan forebearance and told

Page 1 of  2
Resnik Motion For Stay

NSC Case # 84751
Page 207 of 208



me not to send payments, but I sensed that would be a problem, so I continued to send

payments as I could.  Those payments I sent starting in August, 2020 total at least

$17,556.58.  I first sent payments to Mr. Cooper, then to Shellpoint when I got notice

they were the new loan servicer. See Exhibit 2.

When they asked me to get a deed from my brother Robert Resnik, I did that

immediately and recorded it on November 4, 2021.

Nobody told me of the foreclosure sale date on November 19,. 2021 and if they

had told me I immediately would have either cured the arrearages and reinstated the

loan or paid the loan off in full.

I have not moved out because the Saticoy Bay employee Cecilio told me not to

move out several weeks ago because I have so much personal property at the home.  

I’ve talked to Cecilio off and on because they have a large dumpster in front of my

house and they come and put trash in it from another project they must have around

me.  The last time I talked to Cecilio was a week ago and he said to take two more

weeks to get as much of my stuff moved as possible.    There are other people residing

in the property now who are non-rent paying tenants.  The GoogleEarth satellite picture

from last week clearly shows all my personal property at the home.

Executed on July 31, 2022
(date) (signature)
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