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IN THE SUPREME COURT OF THE STATE OF NEVADA 
 
 
 

NEVADA GOLD MINES LLC,
 
 
   Petitioner, 
 
vs. 
 
 
NEVADA DEPARTMENT OF 
CONSERVATION AND NATURAL 
RESOURCES, OFFICE OF THE 
STATE ENGINEER OF THE STATE 
OF NEVADA, AND ADAM 
SULLIVAN, IN HIS CAPACITY AS 
STATE ENGINEER, 
 
 
   Respondents. 
 
 

Case No.  
 
 
 
 
 
APPENDIX IN SUPPORT OF 
PETITIONER NEVADA GOLD 
MINES LLC'S PETITION FOR 
WRIT OF PROHIBITION  
 
 
 
VOLUME II OF II 

 

DATED this 25th day of May, 2022. 

      
     PISANELLI BICE PLLC 
 
     By:   /s/ Todd L. Bice     
      Todd L. Bice, Esq., #4534 

 Dustun H. Holmes, Esq., #12776 
 Emily A. Buchwald, Esq., #13442 
 400 South 7th Street, Suite 300  
 Las Vegas, Nevada   89101 
 
Attorneys for Petitioner Nevada Gold Mines, LLC 
 
 
 
 
 
 

Electronically Filed
May 26 2022 10:22 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 84764   Document 2022-16751
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CHRONOLOGICAL INDEX 

  

DOCUMENT DATE VOL. PAGE 

Ruling of the Office of the State Engineer 09/27/2001 I 0001-0022 

Pershing County Water Conservation 
District Petition for Writ of Mandamus, or in 
the Alternative, Writ of Prohibition, 
Eleventh Judicial District Case No. 
CV 15-12019 

08/12/2015 I 0023-0044 

Assembly Bill No. 51 11/18/2018 I 0045-0050 

Minutes of the Meeting of the Assembly 
Committee on Natural Resources, 
Agriculture, and Mining, Eightieth Session 

02/27/2019 I 0051-0102 

Scheduling Order and Order on Intervention 
and Service 

12/02/2019 I 0103-0107 

Order of Dismissal With Prejudice 11/20/2020 I 0108-0116 

Comments of Nevada Gold Mines LLC in 
Response to The Nevada State Engineer's 
Draft Interim Order 

04/162021 I 0117-0147 

Office of the State Engineer of the State of 
Nevada Order #1329 Establishing Interim 
Procedures for Managing Groundwater 
Appropriations to Prevent the Increase of 
Capture and Conflict With Rights Decreed 
Pursuant to the Humboldt River 
Adjudication 

12/07/2021 I 0148-0160 

Petition for Judicial Review of Order #1329 
by Pershing County Water Conservation 
District 

01/05/2022 I 0161-0213 

Petition for Judicial Review by Buttonpoint 01/06/2022 I 0214-0240 

Complaint:  Breach of Contract Requesting 
Specific Performance; Pershing County 
Water Conservation District v. Adam 
Sullivan, P.E., et al., First Judicial District 
Case No. 22 OC 00001 1B 

01/06/2022 II 0241-0320 
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Petition for Judicial Review by U.S. Water 
and Land, LLC 

01/06/2022 II 0321-0347 

Notice of Appeal 05/13/2022 II 0348-0395 
 

ALPHABETICAL INDEX 

    

DOCUMENT DATE VOL. PAGE 
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Specific Performance; Pershing County 
Water Conservation District v. Adam 
Sullivan, P.E., et al., First Judicial District 
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01/06/2022 II 0241-0320 

Minutes of the Meeting of the Assembly 
Committee on Natural Resources, 
Agriculture, and Mining, Eightieth Session 

02/27/2019 I 0051-0102 

Notice of Appeal 05/13/2022 II 0348-0395 

Office of the State Engineer of the State of 
Nevada Order #1329 Establishing Interim 
Procedures for Managing Groundwater 
Appropriations to Prevent the Increase of 
Capture and Conflict With Rights Decreed 
Pursuant to the Humboldt River 
Adjudication 

12/07/2021 I 0148-0160 

Order of Dismissal With Prejudice 11/20/2020 I 0108-0116 

Pershing County Water Conservation 
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the Alternative, Writ of Prohibition, 
Eleventh Judicial District Case No. 
CV 15-12019 
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Petition for Judicial Review of Order #1329 
by Pershing County Water Conservation 
District 

01/05/2022 I 0161-0213 

Ruling of the Office of the State Engineer 09/27/2001 I 0001-0022 

Scheduling Order and Order on Intervention 
and Service 

12/02/2019 I 0103-0107 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of Pisanelli Bice PLLC, and 

that on this 25th day of May, 2022, I electronically filed and served via 

United States Mail, postage prepaid, a true and correct copy of the above and 

foregoing APPENDIX IN SUPPORT OF NEVADA GOLD MINES, LLC'S 

PETITION FOR WRIT OF PROHIBITION OR MANDAMUS UNDER 

NRAP 21 properly addressed to the following: 

 
Adam Sullivan, P.E. 
State Engineer 
Division of Water Resources 
901 South Stewart Street, Suite 2002 
Carson City, Nevada  89701 
 
State Engineer, Division of Water Resources, 
Department of Conservation and Natural Resources 
 
 
Aaron D. Ford, Esq. 
Attorney General 
Ian Carr, Esq. 
Deputy Attorney General 
STATE OF NEVADA 
Office of the Attorney General 
100 North Carson Street 
Carson City, Nevada  89701-4717 
 
Attorneys for the State Engineer, Division of Water 
Resources, Department of Conservation and 
Natural Resources 
 

 
  /s/ Kimberly Peets     

     An employee of Pisanelli Bice PLLC 
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SCHROEDER LAW OFFICES P.O.
Laura A. Schroeder, NSB #3595
Therese A. Stix, NSB #10255
Caitlin R. Skulan, NSB #15327
10615 Double R Blvd.. #100
Reno. Nevada 89521
PHONE (775) 786-8800
counsel@water-law.com
Attorneys for PCWCD

OFFICE OF THE ATTORNEY GENERAL
CARSON CrTY, NEVADA

JAN 0 6 2022

BUREAU OF GOVERNMENT AFFAIRS
GNR/BUAPPELLATE

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

PERSHING COUNTY WATER
CONSERVATION DISTRICT,

Plaintiff,

V.

ADAM SULLIVAN, P.E., State Engineer of
the State of Nevada, DIVISION OF
WATER RESOURCES, DEPARTMENT
OF CONSERVATION AND NATURAL

RESOURCES,

Defendant.

CASE NO.: IX PC OOQDl \6

DEPT. NO.: X

COMPLAINT: BREACH OF CONTRACT

REQUESTING SPECIFIC
PERFORMANCE

COMES NOW plaintiff, Pershing County Water Conservation District ("PCWCD" or

"District"), by and through Schroeder Law Offices, P.C. and its attorneys Laura A. Schroeder,

Therese A. Ure Stix, and Caitlin R. Skulan, and files this complaint for breach of contract under

the Settlement Agreement.

Plaintiff PCWCD alleges as follows:

JURISDICTION AND PARTIES

1. PCWCD is an irrigation district in Lovelock Nevada, formed under Chapter 539

of the Nevada Revised Statutes. PCWCD is a quasi-municipal agency that is led by a Board of

I - COMPLAINT

|B)}59I0»; 0213.I9LVI

SCHROEDER

l.WV'iFFI-.'ES Pi'

10615 Double: R Blvd.. Suite 100

Reno. NVS9521

PHONE iT'Si 786-8800 FAX(877)600-497|

FILED 01/06/22
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Directors and its manager Ryan Collins. PCWCD owns, controls, and operates a water

conveyance system that provides water to approximately 100 constituents with approximately

37,506 acres of irrigated agricultural lands within the District boundaries. PCWCD operates

diversion structures and dams along the Humboldt River, as well as delivery infrastructure within

the District's boundaries.

2. Defendant, Nevada State Engineer ("State Engineer") is an agent of the State of

Nevada who together with the Office of the State Engineer, Division of Water Resources,

Department of Conservation and Natural Resources, regulates the use of waters of the State.

PCWCD and the State Engineer entered into a Settlement Agreement dated October 19, 2020.

See Exhibit 1.

3. This Court has jurisdiction which is proper under NRS 13.010 and NRS 13.020,

as the contract includes a governing law clause setting the proceedings before the First Judicial

District Court in and for Carson City, however the case and controversy is the result of the State

Engineer's breach of a Settlement Agreement that was in response to litigation in the Eleventh

Judicial District Court in and for Pershing County in Case No. CV15-12019.

JURISDICTION AND VENUE

4. Venue is proper under NRS 13.010 and NRS 13.020 as the contract was entered

containing a clause a governing law clause setting the proceedings before the First Judicial

District Court in and for Carson City.

5. This case involves parties and subject matter before the Eleventh Judicial District

as part of a Petition for Judicial Review filed on January 5, 2022 as Case No. 27CV-JA6-2022-

0002. Exhibit 2.

BREACH OF CONTRACT

6. On or around October 19, 2020, the State Engineer and PCWCD entered into a

Settlement Agreement and Mutual Release ("Settlement Agreement"). See Exhibit 1.

26
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7. PCWCD upheld its contractual obligation under the Settlement Agreement when

it dismissed case CV15-12019 with prejudice on November 20, 2020.

8. On December 7, 2021, the State Engineer issued Order 1329, establishing

regulations to prevent the increase in capture by the exercise of State Engineer issued

groundwater rights of use that conflict with the surface water rights decreed in the Humboldt

River Adjudication. See Exhibit 3.

9. Order 1329 fails to include terms relating to Settlement Agreement paragraph

2(c), which states:

Addressing Future Conflicts. The Order will set out a mechanism
to address future conflicts between valid existing groundwater uses
and decreed Humboldt River rights within the Humboldt River
Region. This will include articulating a basis upon which to make
determination, based upon the best available science, as to issuing
future orders that would restrict withdrawals to confirm to priority
of rights, and the establishment of specific considerations that
would be reviewed by the State Engineer in determining whether
to invoke a curtailment order.

10. In failing to address future conflicts as required by paragraph 2(c) in Order 1329,

PCWCD will continue to have a portion of its surface water supply diverted for use by

unregulated junior groundwater appropriators.

11. Without the water supply to which it is entitled, PCWCD will continue to be

unable to supply its patrons with the water delivery to which the patron's lands are entitled

requiring PCWCD to take some or all of the following actions over multiple years:

a. Curtail the volume of irrigation water deliveries to its patrons at amount

less than the legal entitlement;

b. Require fallowing of patrons water righted lands;

c. Employing staff to secure water deliveries, prevent waste, water stealing,

and promote efficiency; and/or

d. Limit access to water delivery by rotating water delivery to discrete areas

of the district over the irrigation season.

;P0S59I(»10245.19 LV }

SCHROEDER

LAW OFFICES, P C

10615 Double R Blvd., Suile 100
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12. In taking such actions, PCWCD patrons will suffer continuing hardship and

economic loss over multiple years in one or more of the following ways:

a. Have insufficient irrigation water delivery to have a full harvest season

(e.g. more than one cutting of alfalfa hay);

b. Have insufficient irrigation water delivery to grow feed crops (e.g. com);

c. Lose feed crops already planted and fertilized including perennial feed

crops (e.g. alfalfa hay);

d. Require additional treatments to control dust and weeds; and/or

e. Employing personnel to monitor and manage water deliveries received at

irregular intervals.

13. The cost of implementation of the actions by PCWCD and its patrons as stated

above cannot be remedied by money damages, requiring the State Engineer to specifically

perform.

14. PCWCD is especially damaged by having to incur attomey fees and costs in

pursuing this action and the petition for judicial review action in the Eleventh Judicial Court as a

result of the State Engineer's breach of the Settlement Agreement as stated herein.

REQUEST FOR RELIEF

WHEREFORE, PCWCD requests the Court to:

1. Directing the State Engineer to address future conflicts as provided in paragraph 2(c)

of the Settlement Agreement;

2. Special damages in the form of attomey fees and costs related to enforcing the

contract;

3. Attomey fees and costs; and

4. For such other and further relief that this Court deems proper and just.

///

///
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AFFIRMATION

This document does not contain the social security number of any person.

DATED this of January, 2022.

SCHROEDER LAW OFFICES P.O.
Laura A. Schroeder, NSB #3595
Therese A. Stix, NSB #10255
Caitlin R. Skulan, NSB #15327
10615 Double R Blvd., #100
Reno, Nevada 89521
PHONE (775) 786-8800
counsel@water-law.com
Attorneys for PCWCD
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PERSHING COUNTY WATER CONSERVATION DISTRICT

ADAM SULLIVAN, P.E., State Engineer of the State of Nevada, DIVISION

OF WATER RESOURCES, DEPARTMENT OF CONSERVATION AND

NATURAL RESOURCES

Complaint: Breach of Contract Requesting Specific Performance

APPENDIX OF EXHIBITS
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SETTLmHyr AGBB3EMEWT ANPMDTDALRieLRASR

Has Setfleatait Agreement and Ri^ase(**Agreemgaf) is herehy entered nttn and

Ccmty Wstat Dmservatkm District CTCWCD^ and 1m W9soii, P£^ as State Engineer.
Dqtartniait Cmiservatkm and K^nral RescHsces, ̂ate ofNevada estate EagineeO.

RECTTALS

A  On August 12,2015. PCWCD filed its original P^itHBi&r Writ of Msidamns. or
in die Aheniative, Writ ofPrdiiiHtUm in Ifie Bevendi Judidal restrict Cmot of die State ofl<lev^
in and Ibrtibe Comity of Per^m^ CmsO in Case No. CV15-i2019 C*dieIMqiute'7-

B. (teJannaiy 2,2018, a^beii^ granted leave to do so by die Comt,PCW€D filed
its Amended Pmidmi fin: Writ of Mandamus, m in die AHemadve, Writ of Pndnbition
C*Ainended Writ P^on'O-

C  Cte June 14,2018, die Cmnt held an evidemiay hearing (m PCWCD's Amended
Writ Petition, wherein the Court provided PCWCD widi an t^qimtimity to {sovide evktence to
prove tq) die basis for hs Amended Writ P^tkm.

D. On Ochdier 23, 2018, the Comt issned its Order to Answer Writ of Mamiamns,
finding tfam PCWCD inesentedsnfi&^wgtevidiaice to meet its initial burdoidiat its Amended Writ
Portion was piq;)er and riuHdd go forward, and dierefore xeqinrii^ the Stme &^iiieer to Answer
PCWCD*s Amended Writ Petition to show vAsy a writ riundd not issim, with an evidentiary
heming to folfow.

E. On February 4, ̂19, die State Engineer filed his Answer to PCWCD^s Amendfid
Writ PetiliiHL

F. Daring a hearing befiRe the Court on Joty 28,2(^ the Court mdeted PCWCD to
IROvide notice of the Diqaite to boldets of water rig|ds in ̂  Hnmboldt Rivm Bmn by mail as
w^l as pnblirii nodce m newspaqpeis of goieial chodatioa in die HumboUk River Basin ity
C^ber 14,2020. TIk Court also set an evyentiaiy beaciDg for Match 22 through Mattdi 26,
2021, for the State Ei^neer to presoit evideiffie in oppoaticm to PCWCD's Amended Writ
Pedtion, as well as piovkbng m opportunity for intervening parties to present stg^deo^ntal
evidence in opposition to PCWCD's Amended Writ PedtiogL

G. Cto October 12,2020, pmsuaitt to a aipdmkaiimbmfltfidlty the State Fjigmeer and
PCWCD, die Court entered its Chder Staying Jitcfi^ Proceedings and All CatraRly Pending
Matters, staying an ̂Qceei&igs in the Diqinte for a period of 90 <htys so that die State l^igineer
and PCWCD conld engage in smdememcfiscusrions.

R  While the Dispnle has been proceeding in the Court, die State Engineer has
nmtertalDai dte foOowing endeavcRS in an effcat to proactive mamge d» Hnmbohk River Regkm
in an efikRt to balance die intmests of the seoMR demeed limits of die Hnmboldt River with diose
grmmdwaternsesmther^km. These efforts inchide, but axe not limited to:

Pagelofd
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in 2016, in an cERat to utilize Oie best avaifaWft soeoce to tnfiww dedskHis

relatmg to Ote mamgeiBeot ofOie Hoadnldt Riva BasQ, Oie St^
&)giseer inhiated wiak widi Oie XJmted State Geological Sarv^ C*OSGS^

Mod^") fin the GRuhboldt River Ri^on to axae accuratdy understmd the
td^ot^dps b^nreen grotBidwito eanl mzfitce water, and to (btenniro tb^
effects of gtooDdwaterrnmpingCTiIharibddt River flows. TheStiaeEi^iDeer
xetBined USC% and DRI to ctevek^ a sdeinifically-sociiid calila^ed nanttdcai
model and to (feveiop improved groundwater targets A the basin scale using
moitein methnds to update estimates fiom e&dy USGS Reconnaissance Secies
Rqpmts and Water Resource Bidletixis. TheModdwiUbeasciaioe-lfflsedtDol
to (toemwne to extrat groandwater widitowBis widm the Hmsboldt
RivgRi^kmcqptnte river flow, and to asstomdaennhiingefifectiveineasores
to avoid ctBiflict widi deliverks of Homboidt River water.

b. Recognitkm of tte faydiologic comKctioiis tetweoi the Humboldt River and
the tribotaiy gnnaidwi^basiiis, in accmdancewitii die Nevada L^is]atme*s
adqiticn of NRS 533.(^lXe) derlnring it the policy of the state to **in8xiage
conjtmctivefy die ^ipcpiKifiakm, nse and ndiuinivtraticm of all waters of
Nevada], r^aidless of die source of die water."

c. EstaMirigpentafapdMqrrdatingto evqparative tosses fiTOD|«tbkes,mchTding
requirements that evqxaative los^ be accounted for throng pamanenl
idinqoishmeat of gioiBxdwato rî ds and included wltlmi the Insin
groundw^er budget

d. Contimied commimkatkni ami stakpshoMw cmtreach rdating to the State
En^neer*s efifoils widan the Hnmfisoldt River Regioa to woric toward data
rimring aid onijfomiinaD^enient widnn die Ihanboldt River R^km.

e. Isniancer^anonierieqairingtheinstallatkHioftolalizxnginetBisaiHireqQiied
reporting of water me, snbsequrat verification of instaOatioii and
d^ accoratgr, and devdcqmmit of a database to mai^e and cqioit
groundwater iNm^ing data.

L  Throi^ n^miidioiis, the State Ei^nie« and PCWCD (together as *?aitie^ or
separately as a Tarty*^ have reached a c<Hn{HXHiri^diat will settle and resolve the Dispute.

NOW, THEREFORE, inoHisideiatkni of the sndoal promises mid agreemoits herein and
other good ami vsdnalde consideratkm, die leceqpt and snffickn^ of wfaldi die Pcaties
acfcaowiedge, the Parties her^iy agree to the fidlowing terms, aHKfiticms, and covenants:

TERMS OF SETTLEMENT

1. Recitals. The Recitals stated above are true aiul incorporated herein as though set
fordiinfiilL

F^2of6
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2, FdrtfurcHniag Admluistetive Ckder. The State Eoginea » in die process of
ifev^qm^madmimstiatwe draft flidgCthrieOth^ is intended to [govHte dear jpioceduiai and
standards fiff review of gromidwBlg q^dkaticHis vdddn the Hmnboldt River Reg^ as infonned
by the Model These {oocedures will laovide the ftdtowing:

a. New Gioundwater Apnr oorifftioos. The Order wiQ set out spedfic ftne^lds
fiff caiituie fiff new gpnmdwater q^gopriatinns, fndnding leqahemeots to
provide rgdaccmein water in a Tnarmer sufSdeot to svdd amffict lesntting
ftcan the q^Bcathm. The mitiBatHm lequiremeids will be qedfic as to
quantity, jsunity, and other crmsideeatifHis ̂  the State BiginBer to asanre that
Use iqdacement water is sofiBctent to avoid ccmffict wifti «dstii% rights.

b. Groundwster Change Appitgi^TOS. The Order will sd out qiedftc diresholds

consider the changes in cqnure, and resiihing potential &r conflict, caused by
a change in the pinirt of Overarm. Wtetesiidiadl»n^iesultsinanincrea%
in capture the Order will sg out qjedfic leq^nrements to o£^ my increase in
cqttuie with surface watg rqdacement or reHnqiri.shment of groundwater
Ti^htc Sndi terpriremons are mtended to be qiedfic and htfended to assure
any diat^ B sufBdanly mrtigBted so K to not imaease any lesnhing cq^ore
and potential ccmflkt

c. Addressing Pn^trtg The Order wfli set out a mechanism to address
{utnre confikte between vafid existing groundwater uses and Screed Hianboldt
Rivg limits vndun die HianboldtRrvg Region. Tliis wiH iiidnde articDlatmg
a basis qxni udncfa to make detennin^kai, based igKm &e best availaUe
sdertct^ as to issmng firtme orders would re^iict wididtawBls to corifbnn
to puirmty oflimits, rod the estaUidnneat of spedfic crmsi&tations that would
te reviewed by the Stale Engh^er in deteiiniiiing indtetfaer to invdce a
curtailment order.

d. Notice. The Ckder wiU sedc to notify all qgdkarts of new xi^rts, as well as
those ai^fying fig duu^ to existing lights, diA qiproval of die {^^catum
does not constitute an excqrtkm to any long-tenncrmjimctive management plan
detommed to be necessary die State Fngineer to inevem or avoid cox^ct
so as to meet die needs ofthe water users.

The Chder wni first be issued as a Draft Oder and will be subject to a poUic achninistimive process
that will include taking ccmmerns from intoested parties and the general jmblic on the Draft Order
as wdl as a pddic admrnistrativc hearing. A Final Order wfll be issued fdlowxng the public
adnmustrative hearing.

3. Issoance of the AdminiroBlive Order. The ̂ate Fngmeer hereby agrees to issite
the afigementioned Draft Order widnnnipety (90) days ofdieEgective Date of das Agreement
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Disniissal of PCWCD's Amended Writ Petitioa. In tarrhatf^ ^ stgte
Rnghtfief*s agtcemiatt to issue the afbieQSi^kned (^der withiii die afhrementwrn^H timg
pokid, PCWCD agrees to dianiss its AsKcded Pethicm widi jaundice.

5. Fnll and Finiil The Parties ̂ ree that dus Agreement is intended to be a
full and fiml compromise, release and settkmmxt of all daims, dwnswMfg lawsuits, expenses,
iiQnries, ^tmney fees, actkuB, suits, caiHes of actiiai, known or mdmown, snqiected or
unsu^iected, ̂ ah^ tire other lelatii^ in any manner to die Diqmte. Nothing herein ghan be
construed as a ideiee of or odrerwise affect tte rî  of any imity to eafince any under dns

6. IKgnissal of the Digmte. The Ptudes, dmn^ cfwnsel, s^ree to fiilfy execute dre
Stipolatkm and Order fin Dismissal widi Prguthce dtown in Exhflto 1 herdo sinndtaneous with
the erecutkm of this Agreemoit

7. Cmnolete Agreement The Parties undastand and agree that this Agreement sets

than diose comaiired herein, have been made or relied upon by the Parties as an inducement fixr
execidingtfalsAgreenreid. NopattitftiiisAgFeementiDaybe^ngedexceptinawiitingexecuted
by a duly andusized leisesaitative of eadi Party.

S. Reraesentetion bv Connse^. All Parties to dns agreement heidiy rq[aesettt and
acknowledge that Hbsy Ireve been represented by counsel Hoarding dre tains of this Agreement
snd that d^ cotm^ have fiiUy advised diem with respect to die consequoices assodated with
agreeing to its teotts.

9. Lhiealion Attorneys'Fees. The Parties herd^acknowledee and ̂ree to bear ti^
own dtotneys' toes and costs in cmmecdon widi dre litigatuHi aid dre ptepaiation of this

10. Nfiscellnneous:

a) Execution of Addititmal Docuroente: Each of the Parties herdo agrees to
perform any and all acts and to execute and ddiver aoy aoui all documeixts reasonably trecessory to
cany out dre intent and tire provisions of this Agreement

b) Governing Law and Choice of Venue: This Agreement is exectUed and
intended to be perfiamed in dre ̂ ate of Nevada, and dre laws of Ndrada ̂ tt govern its
intaiHddKHi and effect, and any dispute arising from this agreonent dial] be coum^oced before
dre Hrst Jmhdal District Court, in arui fia Carson City, Nevada.

c) Sevetairee: Srenki any temi, part, ptadon m [uovistmi of fids Agreement
be decided ca (kdlacd by the Courts to be, (a odrenvise found to be, S^al OT in conflict with my
law of the Stde of Nevada or die United States, ca odrerwise rendered mrenfiaceable or
inefifectoai, the valiiflty of tire lemaiinng parte, terms, pcatitMis and {aoviacms ghaH be (koned
sevecable and shall not be affected therdiy, providing such remaining parts, tains, portions or
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I«ovisiaiis can be ctrndmed in sobstasce to constitute the i^reement tluit the pactks tntraded to
enter into in the fizst instance.

d) SuccessfHsandAssinns: Tbis Agreeomitdiallbelnmfingandiniiretotiie

all ofBcers, directors, draeiioldas, members, agems, oi^doyees, aUuineys, asagns, successors.

tiKrewitfa.

e) Thiid-Paitv Fb^i^cffliv; This Agreeoiem is for die benefit of the Parties,
dieir successors mid a«igpi cmly. No other third-pmly beneficiary rig|its are intended by this
Agreement

f) NoPrecedeP*ifl'^^ffe<^ FArJinffhftpnTtTeahert^mJrnowteiifggandaprees
that certain negotiated provisicms of tins Agreenmot were agreed as an eccommodstion to the
Parties and m^ be miiqire to tiie &cts and snnoundiDg tins psticnlar
lelfltwnfthtp ̂  entering nitn this Agreement, it is not tile mtentkm of the State Hngmeg to
est^ili^ any poli^, procedure, ccmrse of dealh^ or {dan dTgeosal ai^ticaticm ineqiective of any
shnilaiity in &cts (» drcmnaances involving sndi odier peismi or party. This Agremnent ̂lall rmt
be ttindhi^ or controIlBig in ai^ (Hoceeding befine tiie State P^gnwar or any court reviewii^ tiie
State Engineer's dedsitms, otiiertiianto eniGnce the tmms of tins Agreemoti.

g) No Liahditv: This Agreement is a comiBomise and is not to be construed
asaornhnissumofliedHlity on tiie fffixt of any Party. Nothing in tins agremnent slmll be ccaistrued
as an admission agaimt ti» interest of any PaiQr.

h) C^nnntefpaTts: This Agreement mty be executed in coonteipmts, one or
mnm nf mKirK mny tw nr e^nr wmmri cnpipg hH nf ttlriA Aftll enngtitrtg one and
the same Agreemmit Facmmilet^ scanned agnatutesoftius Agreement diaU be accepted by tte
Parties to this Agreement as valul ami Nndix^ in lieu of ordinal sigi^uies.

IN WITNESS WHEREOF, this Agremnent is executed as o£

On Behalf of Neva<

riinWilsoii,Pi. ^
State Engineer

STCWATftPTiejS

of Water Resources:

Date:

By: Date:

James Bolotin, Esq.
Senior Deputy Attorney General

////f .

1^1 >'] •

2020

2020
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On Bdiaif of Coimty Walo'CfflBSOTirtioB Distmt:

By: , 2020
RtHmieBmrows
PCWCDPrestdotf

By: Etee: .2020
RyanCoifins
PCWCD Seaetary/Managa-

Bv: l/WljiiZv Date: /O / /S^ .2020
Therese A. Ure Stix, Esq
Attorney fior PCWCD
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ELECTRONICALLY FILED - NEVADA 11TH DISTRICT
2022 Jan 05 5:05 PM

CLERK OF COURT - PERSHING COUNTY
27CV-JA6-2022-0002

IN THE ELEVENTH JUDICIAL DISTRICT COURT

OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF PERSHING

PERSHING COUNTY WATER
CONSERVATION DISTRICT,

1  CASE NO.

2

4

5

6

7

8

9

10

11

12

13

14

15

16

17

IS

19

20

21

22

23

24

25

26

Page

ADAM SU

CO

Petitioner.

LLIVAN, P.E., State Engineer of
the State of Nevada, DIVISION OF
WATER RESOURCES, DEPARTMENT
OF CONSERVATION AND NATURAL
RESOURCES,

Respondent.

PETITION FOR JUDICIAL REVIEW

OF ORDER 1^1329

MES NOW Petitioner, Pershing County Water Conservation District ("PCWCD" or

"District"), by and through Schroeder Law Offices, P.C. and its attorneys Laura A. Schroeder,

Therese A. Ure Stix, and Caitlin R. Skulan, and files this petition for judicial re\ievv of

Respondent Nevada State Engineer's Order #1329 ("Order 1329") dated December 7,2021.

Petitioner PCWCD alleges as follows:

JURISDICTION AND PARTIES

1. PCWCD is an irrigation district in Lovelock Nevada, formed under Chqiter 539

of the Nevada Revised Statutes. PCWCD is a quasi-municipal agency that is led by a Board of

Directors and its manager Ryan Collins. PCWCD owns, controls, and operates a water

1 - PETITION FOR JUDICIAL REVIEW OF ORDER #1329

SCHROEDER

LA\VOFF!CES.P<'

■ 0615 Double R Blvd.. Suite 100

Reno. NV 89521
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1

2

3

4
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21

22

2^

24

25

26

conveyance system that provides water to approximately 100 constituents with approximately

37,506 acres of irrigated agricultural lands within the District boundaries. PCWCD operates

diversion structures and dams along the Humboldt River, as well as delivery infrastructure within

the District's boundaries.

2. Respondent, Nevada State Engineer ("State Engineer") is an agent of the State of

Nevada who together with the Office of the State Engineer, Division of Water Resources,

Department of Conservation and Natural Resources, regulates the use of waters of the State. The

Stale Engineer issued Order 1329 on December 7. 202\. See Exhibit 1.

3. This Court has jurisdiction to address the Petition for Judicial Review under NRS

533.450.

4. Jurisdiction is proper NRS 13.010 and NRS 13.020 because PCWCD's

boundaries are within Pershing County, and Order 1329 was entered, in part, as a response to a

proceeding before the Eleventh Judicial District Court.

5. Pursuant to NRS 533.450(3), a Notice of this Petition was served on the Stale

Engineer, and parties to the Eleventh Judicial District Court Proceeding, Case No. CV 15-12019

filed August 12, 2015.

VHENUE

6. Venue is proper under NRS 533.450 (Petition for Judicial Review) as Order 1329

was issued "Establishing Interim Procedures for Managing Groundwater Appropriations to

Prevent the Increase of Capture and Conflict with Rights Decreed Pursuant to the Humboldt

River Adjudication," and PCWCD holds Humboldt River Decreed rights appurtenant to lands

within its boundaries lying within Pershing County. NRS 533.450.

7. Venue is proper xmder NRS 13.010 and NRS 13.020 as the contract was entered

in response to a proceeding before the Eleventh Judicial District Court in and for Pershing

County.

///
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DECISION

8. On August 12, 2015, PCWCD filed an action in this court against the State

Engineer under Case No. CVl 5-12019, under a Petition for Writ of Mandamus, or in the

Alternative. Writ of Prohibition ("Original Writ Petition")-

9. Case CVl5-12019 proceeded on PCWCD's Amended Petition for Writ of

Mandamus, or in the Alternative, Writ of Prohibition (Jan. 2,2018) ("Amended Writ Petition"),

that concluded on or around October 19,2020, when the State Engineer and PCWCD entered

into a Settlement Agreement and Mutual Release ("Settlement Agreement"). See Exhibit 2.

10. On October 20, 2020, and pursuant to the Settlement Agreement, PCWCD and

the State Engineer stipulated to the dismissal of Case CVl 5-12019, which Order of Dismissal

was entered and filed on November 20, 2020.

11. On December 7,2021, the State Engineer issued Order 1329, establishing

regulations to prevent the increase in capture and conflict with the surface water rights decreed in

the Humboldt River Adjudication.

12. Order 1329 fails to include terms relating to the Settlement Agreement paragraph

2(c), which states:

Addressing Future Conflicts. The Order will set out a mechanism
to address future conflicts between valid existing groimdwaier uses
and decreed Humboldt River rights within the Humboldt River
Region. This will include articulating a basis upon which to make
determination, based upon the best available science, as to issuing
future orders that would restrict withdrawals to confirm to priority
of rights, and the establishment of specific considerations that
would be reviewed by the State Engineer in determining whether
to invoke a curtailment order.

13. This petition for judicial review is filed with this Court under the authority of

NRS 533.450 on the grounds that PCWCD is aggrieved by Order 1329.

GENERAL ALLEGATIONS

14. On August 12.2015, PCWCD filed Case CV15-12019, after years of drought

wherein the constituents received little to no water delivery pursuant to their decreed rights of

Page 3 - PETITION FOR JUDICIAL REVIEW OF ORDER #1329
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record while during the same irrigation season upstream groundwater appropriaiors continued to

pump their fiill delivery pursuant to their groundwater rights of record with the State Engineer

from the Humboldt River Basin.

15. On January 2, 2018, upon leave of the Court, PCWCD filed is Amended Writ

Petition to;

[Rjequire the State Engineer to use all statutory available tools in
order to: 1) bring all over-appropriated groundwater basins
surrounding the Humboldt River back to their perennial annual
yield; 2) eliminate the cone of depression caused by over-
allocation of groundwater pumping causing interference with
surface water flows in the Humboldt River, and 3) regulate water
used for mining and milling pursuant to Nevada statutory code.

16. On June 14,2018, upon bifurcation of the evidentiary hearing, PCWCD first

presented testimony and evidence on its Amended Writ Petition.

17. On October 23, 2018, the Court issued an Order to Answer Writ of Mandamus

(Exhibit 3) making the following findings;

A) PCWCD met its burden under a writ proceeding by showing that the State Engineer

has a legal duty to administer and regulate the waters of the Humboldt River Basin.

Order at 3.

B) PCWCD satisfied their initial burden in the writ proceedings of showing they had a

senior water right which the State Engineer failed to protect. Order at 4.

C) PCWCD has met its burden of showing that it has no other plain, speedy, or adequate

remedy at law. Order at 4.

18. The October 23,2018, Order also required the State Engineer to Answer the

Amended Writ Petition and ordered that the matter proceed to a second evidentiaiy hearing for

the State Engineer to present evidence to support his Answer. Order at 6.

19. On February 4,2019, the Slate Engineer filed his Answer to the Amended Writ

Petition.

SCHROEDER
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20. Before the matter could proceed to the evidentiary hearing on the State Engineer's

Answer, the State Engineer and PCWCD requested additional time to engage in settlement

discussions.

21. Based on these settlement discussions, PCWCD and the State Engineer entered

into the Settlement Agreement and Mutual Release. Exhibit 2.

6  22. The relevant terms of the Settlement Agreement for purposes of the petition are

7  found at paragraphs two and three;

8  2. Forthcoming Administrative Order. The State Engineer is in the
process of developing an administrative draft order ("Order") that is

9  intended to provide clear procedures and standards for review of
groundwater applications within the Humboldt River Region as informed

10 by the Model. These procedures will provide the following:

11 a. New Groundwater Appropriations. The Order will set out specific
thresholds for capture for new groundwater appropriations, including

12 requirements to provide replacement water in a manner sufficient to
avoid conflict resulting from the application. The mitigation

13 requirements will be specific as to quantity, priority, and other
considerations of the State Engineer to assure that the replacement

14 water is sufficient to avoid conflict with existing rights.

15 b. Groundwater Change Applications. The Order will set out specific
thresholds for capture for applications to change existing groundwater

16 appropriations that consider the changes in capture, and resulting
potential for conflict, caused by a ch^ge in the point of diversion.

17 Where such a change results in an increase in capture the Order will
set out specific requirements to offset any increase in capture with

18 surface water replacement or relinquishment of groundwater rights.
Such requirements are intended to be specific and intended to assure

19 any change is sufficiently mitigated so as to not increase any resulting
capture and potential conflict.

20
c. Addressing Future Conflicts. The Order will set out a mechanism to

21 address future conflicts between valid existing groundwater uses and
decreed Humboldt River rights within the Humboldt River Region.

22 This will include articulating a basis upon which to make
determination, based upon Ae best available science, as to issuing

23 future orders that would restrict withdrawals to conform to priority of
rights, and the establishment of specific considerations that would be

24 reviewed by the State Engineer in determining whether to invoke a
curtailment order.

25
d. Notice. The Order will seek to notify- all applicants of new rights, as

26 well as those applying for changes to existing rights, that approval of
the application does not constitute an exception to any long-term

Page 5 - PETITION FOR JUDICIAL REVIEW OF ORDER #1329
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conjunctive management plan determined to be necessar>' by the State
Engineer to prevent or avoid conflict so as to meet the needs of the
water users.

The Order will first be issued as a Draft Order and will be subject to a
public administrative process that will include taking comments from
interested parties and the general public on the Draft Order as well as a
public administrative hearing. A Finzd Order will be issued following the
public administrative hearing.

3. Issuance of the Administrative Order. The State Engineer hereby
agrees to issue the aforementioned Draft Order within ninety (90) days of
the Effective Date of this Agreement.

23. On November 20, 2020, based on the Settlement Agreement, litigation under

CV15-12019 was dismissed with prejudice.

24. On January 19,2021, the State Engineer issued a "Notice of Hearing and

Proposed Interim Order" with a "Draft Interim Order" "Establishing procedures for review of

applications to appropriate groundwater in the Humboldi River Region with regard to the

potential for capture of and conflict with decreed rights to the waters of the Humboldt River and

tributaries." See Exhibit 4.

25. On February 8,2021, PCWCD sent correspondence to the State Engineer

advising that the terms of the Settlement Agreement, and specifically Paragraph 2(c) were not

consistent with the Draft Interim Order. See Exhibit 5.

26. On February 22,2021, after PCWCD expressed to the State Engineer its concern

that the Draft Interim Order failed to address current conflicts, PCWCD and the State Engineer

engaged in a virtual discussion to consider the issue in light of the Settlement Agreement.

PCWCD made it clear to the State Engineer that it was not waiving enforcement of the terms of

the settlement agreement by not immediately contesting this failure.

27. On April 2,2021, a virtual public hearing was held to receive comments on the

Draft Interim Order, to which PCWCD attended and provided comments.

TAC ;
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28. On April 14,2021, PCWCD submitted comments to the Draft Interim Order

consistent with the Settlement Agreement specifically addressing the State Engineer's failure to

address regulation of existing and future conflicts. See Exhibit 6.

29. On August 30, 2021 and September 15,2021, PCWCD contacted the State

Engineer requesting updates on the Draft Interim Order. See Exhibit 6.

30. On September 21,2021, the State Engineer responded to PCWCD noting in part:

[A] complete immediate resolution will not be forthcoming
without the fmalized model. Once again, the State Engineer
reiterates this fact. The published groundwater models, and
additional public input on long-term management strategies
supported by those models, are necessary for such strategies to be
effective and defensible into the future. That being said, the
forthcoming interim order will indeed be just that: an actual
interim order and not another "proposed" order. This forthcoming
interim order is intended to have tangible effects and will guide foe
State Engineer's decision-making by providing more clarity and
certainty to all affected parties in foe interim until foe groundwater
models are published and foe State Engineer can move to foe next
phase of foe administrative process. Internal quotes omitted.

31. On December 7,2021, foe State Engineer issued Order 1329 that once again

failed to address foe terms of foe Settlement Agreement paragraphs 2(c).

PETITION FOR JUDICIAL REVIEW

32. Petitioner re-alleges paragraphs 1-31 and incorporate foe same herein by

reference.

33. PCWCD is aggrieved by foe December 7,2021, Order 1329 in one or more of foe

following ways:

a. Failing to include terms to address the Settlement Agreement, Paragraph

2(c);

b. Failing to address and provide a procedure to address current and future

conflicts between Humboldt River Decreed Rights and State Engineer

issued groundwater rights;

Page 7 - PETITION FOR JUDICIAL REVIEW OF ORDER #1329
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34.

c. Failing to provide a timeline for implementation of procedures to address

current and future conflicts between Humboldt River Decreed Rights and

State Engineer issued groundwater rights including issuance of future

orders; and

d. Failing to provide a timeline as to when a final order will be issued.

Order 1329 should be remanded in pan to require the State Engineer to provide a

procedure to address current and future conflicts between Humboldt River Decreed Rights and

groundwater rights issued by the State Engineer including a timeline for implementation of the

procedure

REQUEST FOR RELIEF

WHEREFORE, PCWCD requests the Court to:

1. Remand in part Order 1329 to the State Engineer with specific instruction to require

the State Engineer to provide a procedure to address current and future conflicts

between Humboldt River Decreed Rights and groundwater rights issued by the State

Engineer including a timeline for implementation of the procedure; and

2. For such other and further relief that this Court deems proper and just.

AFFIRMATION

This document does not contain the social security number of any person.

;5^DATED thisDj^y of January. 2022.

SCHROEDER LAW OFFICEST.C.
Laura A. Schroeder, NSB #3595
Therese A. Stix, NSB #10255
Caitlin R. Skulan, NSB #15327
10615 Double R Blvd., #100
Reno, Nevada 89521
PHONE (775) 786-8800
counsel@water-law.com
Attorneys for PCWCD
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ELECTRONICALLY FILED - NEVADA 11TH DISTRICT
2022 Jan 05 5.05 PM

CLERK OF COURT - PERSHING COUNTY
27CV-JA6-2022-0002

IN THE OFFICE OF THE STATE ENGINEER

OF THE STATE OF NEVADA

ORDER #1329

ESTABLISHING INTERIM PROCEDURES FOR MANAGING GROUNDWATER

APPROPRUTIONS TO PREVENT THE INCREASE OF CAPTURE AND CONFLICT
WITH RIGHTS DECREED PURSUANT TO THE HUMBOLDT RIVER

ADJUDICATION

1.

OVERVIEW

WHEREAS, it is well established that the source of water to a pumping well originates

from three primary smuces; first firom groundwaier storage, then increasing over time from capture

of streamflow (where present in a hydrographic system) and evapotranspiraiion.'^ The terms

"stream capture" or simply "capture," as used in this Order, refer to a reduction in streamflow

caused by groundwater pumping. Decades of groundwater pumping in the Humboldt River Region

(Region) has led to increasing capture of the Humboldt River and its tributaries, resulting in

growing conflict with rights of the Humboldt Decree.

WHEREAS, there are a range of actions or strategies that may be implemented by water

users, whether in cooperation with tte State Engineer or through other means, to mitigate or avoid

confUcL Regional groundwater models currently in development by tiffi United States Geological

Survey (USGS) and Desert Research Institute (DRI) are an important tool that will be used to

demonstrate the effectiveness of different management strategies and possible administrative

actions. Public participation throughout the process of developing a long-term management

strategy is an essential component for communication, transparency, and successful

implementation. Through the State Engineer's engagement with the community of water users

within the Humboldt Region, several viable strategies have come under consideration, and include:

•  Prohibition on pumping within a determined capture zone under certain thresholds of
predicted seasonal water supply ;

•  Credit systems that account for non-use or for return flow from artificial recharge;

' Charles V. Theis, 1940, The Source of Water Derivedfrom Wells -Essential factors controlling
the response of an aquifer to development. Civil Engineering, v. 10, no. 5, p. 277-280.
' Bariow, P.M., and Leake, S.A.. 2012, Streamflow Depletion by Wells - Understanding and

Managing the Effects of Groundwater Pumping on Streamflow, U.S. Geological Survey Circular
(Dec. 1,2021,1:06 p.m.) 1376,84 p., https://doi.org/10.3133/cirl 376
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Order#1329

Page 2

•  Enhanced storage capacity, including aquifer storage and recovery that benefits the
Humboldt River system;

•  Use of conservation funds to enact measures that benefit the Humboldt River such as
purchase of groundwater rights that are in immediate/frequent conflict with the
Humboldt decree;

• Other private party agreements to resolve conflict; and/or
• Withdrawal or abandonment of existing committed rights.'

WHEREAS, the primary mechanism available to the State Engineer to unilaterally address

conflict among water right holders is to order that withdrawals of groundwater be restricted to

conform to priority rights per NRS 534.110(6). However, it is also well established that

groundwater use in the Humboldt River Region is fundamental to the Region's culture,

communities and economic vitality. Strict curtailment would be a draconian measure resulting in

significant and lasting economic harm. It is further recognized that permitted groundwater use is a

beneficial use. Additionally, a varying amount of the source of water to pumping wells originates

from sources other than stream capture and this use is not in conflict widi the Humboldt Decree.

For these reasons, among others, strict curtailment is not a preferred option. Rather,

implementation of a management framework based on the quantifiable impact of each

groundwater well's capture of strcamflow will more precisely address harm from any conflict with

Humboldt decreed rights.

WHEREAS, the State Engineer recognizes that any comprehensive solution will require

extensive outreach to those impacted by any future decisions and management strategies, including

water right holders, tribal communities, water users, representatives of conservation and

environmental interests, and other interests (collectively referred to as "stakeholders"). The State

Engineer seeks to collaborate with stakeholders on the development of long-term management

strategics, supported by groundwater models that are currently in development, to address conflict

caused by stream capture without arbitrary curtailment or other administrative restrictions on

groundwater use. The State Engineer anticipates that any future management framework shall

consider active water replacement plans carried out by groundwater right holders, local water

resource plans developed in accordance with NRS 278.0228, implementation of Water

Conservation Plans pursuant to NRS 540.131, preferred uses of water in the interest of public

' See generally, comments received from the draft interim order; notes from Working Group
meetings, notes from Humboldt River Basin Water Authority meetings, official records of the
Nevada Division of Water Resources.
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welfare pursuant to NRS S34.120(2), and domestic well protections under NRS 533.024(b). It is

also anticipated that any such framework will be supported by the use of the USGS and DRI

models to demonstrate effectiveness in preventing conflict resulting from groundwater use within

the Humboldt River Region.

WHEREAS, the State Engineer recognizes that under the current conditions there ate

substantial implications for the water users in the Humboldt River Region. The State Engineer also

acknowledges and appreciates that the water users understand the issue and share in the desire to

see an effective management strategy that addresses the issues relating to groundwater use that

conflicts with senior decreed rights and the need for a defensible outcome. While the science that

will be used to inform those long-term management strategies is being finalized, an interim

protocol is necessary to avoid exacerbating existing problems. This Order establishes the

management framework that the State Engineer is adopting for this period to avoid additional harm

to water rights above what is already occurring.

n.

BACKGROUND OF THE HUMBOLDT RTVER REGION

WHEREAS, the Humboldt River Region is delineated by the topographic boundary of the

Humboldt River watershed, extending over 11.000 square miles, including 34 hydrographic basins

in eight Nevada counties. Hydrographic basins within the Humboldt River Region include Marys

River Area (042), Starr Valley Area (043). North Fork Area (044), Lamoillc Valley (045), South

Fork Area (046), Huntington Valley (047), Dixie Creek-Tenmile Creek Area (048), Elko

Segment (049). Susie Creek .Area (050), Maggie Creek Area (051), Marys Creek Area (052), Pine

Valley (053), Crescent Valley (054), Carico Lake Valley (055), Upper Reese River Valley (056),

Antelope Valley (057), Middle Reese River Valley (058), Lower Reese River Valley (059),

Whirlwind Valley (060), Boulder Rat (061), Rock Creek Valley (062), Willow Creek Valley

(063), Clovers Area (064), Pumpernickel Valley (065), Kelly Creek Area (066), Little Humboldt

Valley (067), Hardscrabble Area (068), Paradise Valley (069), Witmeraucca Segment (070), Grass

Valley (071), Imlay Area (072), Lovelock Valley (073). Lovelock Valley-Oreana Subarea (073.A).

and White Plains (074).
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WHEREAS, the Baitlett Decree^ dated October 20, 1931, in die Sixth Judicial Court of

the State of Nevada, establishes relative rights to the use of the waters of the Humboldt River and

setting forth the dates of priority and duties of water for the decreed claims. The Bartlett Decree

determined the waters of the stream system to be fully appropriated, and that in an average year

there existed no surplus water for irrigation. Subsequent decrees, orders and writs made corrections

to the Bartlett Decree, collectively forming the Humboldt River Adjudication, hereafter referred

to as the "Humboldt Decree." This process was complete by 1938. The most senior decreed surface

water right in the Humboldt River system has a priority date of 1861 and the most junior right has

a priority date of 1921.^ The Humboldt Decree does not include the Little Humboldt River

adjudication or Reese River vested claims.

WHEREAS, Humboldt River flow measured at the Palisade gage is the primary tool

utilized for determining and scheduling delivery amounts of Humboldt River decreed rights.^

Deliveries are scheduled during the irrigation season based on the daily flow measurement at the

gage.' When daily flows at the Palisade gage are sufficient to deliver all decreed rights on the

Humboldt River and its tributaries, all water rights irrespective of location above or below the gage

arc scheduled to receive their full duty of water. When flows are not sufficient to deliver all decreed

rights, those rights with senior priority dates are served first. In practice, aaual deliveries over the

expanse of the Humboldt River Region may be ditTereoi than exaa scheduled deliveries due to a

wide range of variables including water distribution and management practices and climatic

variations that affect riparian evapotranspiration rates, streambank storage, and baseflow.

WHEREAS, during the 2012-20IS period the Humboldt River Region experienced one

of the worst droughts since 1902.^ Annual flow at the Palisade gage for that 4-year period averaged

82,872 acre-feet, which is 30% of the historical average armual flow of 287.846 acre-feet for the

* Bartlett Decree, incorporated as Section 1 into the Decree entered In the Matter of the
Determination of the Relative Rights of Claimants and Appropriators of the Waters of the
Humboldt River Stream System and its Tributaries, Case No. 2804, Sixth Judicial District Court
of the State of Nevada, In and For the County of Humboldt (October 20,1931).
^ In the Matter of the Determination of the Relative Rights of Claimants and Appropriators of the
Waters of the Humboldt River Stream System and Tributaries, Case No. 2804. Sixth Judicial
District Court of the State of Nevada. In and For the County of Humboldt (October 20,1931).
^ Bartlett Decree, the decreed irrigation season begins March 15th downstream of Palisade and
April 15th upstream of Palisade and ends on varying dates depending on location and culture.
' United States Geological Survey (USGS) Gage 10322500, Humboldt River at Palisade.
' Period of record for the Palisade gage begins in 1902.
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period of record spanning i 12 years.' At the headwaters of the Humboldt River system during

2012-2015, upstream of any significant groundwater pumping, Lamoille Creek also experienced

its lowest 4-year Sow since at least 1944 when continuous flow measurements on Lamoille Creek

started." By the end of the irrigation seasons in 2014 and 2015 the Humboldt River at Imlay was

dry and water was unavailable to allocate to downstream surface water users in the Lovelock area.

In the midst of the unprecedented drought, senior decreed water right holders alleged that junior

groundwater appropriators were capturing surface flows of the Humboldt River and that

groundwater use conflicted with the delivery of their surface water rights. In a writ petition filed

in the 11th Judicial District Court for Pershing County in 2015. senior water right holders requested

that the Court require the State Engineer to take action within his statutory authority to address the

alleged conflict."

WHEREAS, nearly all groundwater uses within the Humboldt River Region are junior to

decreed surface water rights in the Humboldt River and its tributaries. There are only four active

groundwater permits having a priority date earlier than 1921, the date of the most junior Humboldt

Decree right'* Groundwater development began to increase more substantially in the 1960s and

has gradually increased in the decades since. Groundwater is now extensively relied upon for all

marmers of use, supporting communities Mid industry throughout the Region. Groundwater rights

were approved in accordance with existing Nevada law over the years by the State Engineer based

upon findings that unappropriated water was available and its use would not conflict with existing

rights or the public interest.

WHEREAS, it is scientifically understood that groundwater pumping has the potential to

capture streamflow when surface water and groundwater are bydraulically connected, either by

inducing greater infiltration losses from the stream channel or by reducing the amount of

' For water years between 1902-1906 and 1912-2019.
USGS Gage 10316500, Lamoille Creek Near Lamoille. Note that flow measurements also

exist for a period between 1915 and 1923.
" Petition for Writ of Mandamtts, or in the Alternative, Writ of Prohibition. In the Eleventh
Judicial District Court of the State of Nevada In and For the County of Pershing, (Case No. CV
15-12019), Pershing County Conservation District v. Jason King, P.E., State Engineer of the
State of Nevada, Division of Water Resources, Department of Conservation and Natural
Resources.

See Permit 1843, Certificate 139; Permit 2397, Certificate 399; Permit 3520, Certificate 995;
and Permit 4589, Certificate 749, Nevada Division of Water Resources' Water Rights Database,
official records of the Nevada Division of Water Resources,
http://water.nv.gov/hvdrograDhicab.stract.aspx
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groundwater Aat would oiberwise discharge as baseflow to the stream." The potential for

hydraulic connectivity and capture by itself does not necessarily demonstrate that conflict is

occurring or will occur in the future, or that surface water deliveries cannot be nwt. However,

because stream capture due to pumping necessarily reduces streamflow, any amount of capture in

a fully appropriated river system when not in full priority will reduce surface >vater that would

otherwise have been delivered to surface water right holders. In addition, with climate models

forecasting a continuing pattern of increasing frequency and intensity of droughts and flood

events.'^ drought-accentuated natural losses ftom the river, combined with the likelihood for

greater drawdown due to increased reliance on groundwater during drought, may increase the

future potential for insufBcient surface flow to fully serve decreed rights. The hydrologic

connection between surface water and groundwater was not a consideration in the Humboldi

Decree, but these long-term dynamics underscore the difficulty in developing and implemendng

conjunctive management strategies for future administration of groundwater and surface water in

the Humboldi River Region.

in.

ACTIONS TAKEN SINCE THE 2012-2015 DROUGHT

WHEREAS, a basic tenet of prior appropriation is that if there is not enough water to serve

all users then senior water right holders are entitled to water before Junior right holders." During

the drought period of 2012-2015 available data were insufficient to identify to what extent

groundwater pumping was causing the inadequacy of water supply for Humboldt River senior

decreed right holders and to what extent it was the result of natural low flow because of drought.

" Charles v. Theis, 1940. The Source of Water Derived front Wells—Essential factors
controlling the response of an aquifer to development. Civil Engineering, v. 10, no. 5, p. 277-
280.

" USGCRP, 2017, Climate Science Special Report: Fourth National Climate Assessment,
Volume I [Wuebbles, D.J., D.W. Fahey, K.A. Hibbard, DJ. Dokken, B.C. Stewart, and T.K.
Maycock (eds.)]. U.S. Global Change Research Program, Washington, DC. USA. 470 pp.. See
Chapter 8, page 237.
" Sec NRS 534.110, providing for curtailment by priority. See also Wilson v. Pahrump Fair
Water, LLC, 481 P. 3d 853,860 (2021) ("That some water rights must necessarily acquiesce to
senior water rights is a natural consequence of the prior appropriation doctrine" quoting Fox v.
Skagit Ciy., 372 P.3d 784,796 (Wash. App. 2016)); U.S. v. Orr Water Ditch Co., 600 F.3d 1152,
1158-59 (9th Cir. 2010) ("Surface water contributes to groundwater, and groundwater
contributes to surface water.. .[Surface rights granted by decree] cannot be defeated by allocation
of water to othcrs-whether by allocation of surface water or groundwater.").
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Analysis of the data at the time indicated that curtailing junior groundwater pumping to protect

senior decreed rights would result in a negligible addition to flow in the River and that such action

would not likely be legally defensible without additional data and scientiflc analysis. However,

such action would have had devastating and severe impacts to the conununities and economies

throughout the Region that rely on groundwater.'^ Consequently, no curtailment was imposed.

WHEREAS, in the years since the end of the 2012-20IS drought, the State Engineer

initiated several measures to improve the available data in the Region and thus provide an informed

and sound basis to render decisions with regard to avoiding potential conflict Among these

measures'.

1. All non-designated basitrs within the Region were designated pursuant to NRS
534.030;

2. Totalizing meter installation and reporting were required by State Engineer's Order
1251;

3. Field investigations were completed to verify installation and meter data;
4. The Nevada Division of Water Resources enhanced its database capacity to maintain

and manage the pumping data in a publicly accessible manner,
5. The State Engineer established a policy requiring water rights for pit lake evaporation;

and,

6. Applications to appropriate groundwater or to change the point of diversion (POD) of
existing groundwater rights were denied if granting the application would conflict with
existing senior rights due to stream capture.

WHEREAS, in 2016, the State Engineer assembled the Humboldt River Working Group"

to assist in developing draft regulations to resolve future conflict between surface aitd groundwater

rights. The Working Group members included both surface water and groundwater users

representing municipalities, agriculture, mining, and other community interests across the

Humboldt River Region. Over die course of the next three years, the Working Group developed a

conjunctive management approach whose objective was to protect senior water interests while at

the same time maximizing beneficial use of surface water and groundwater. This effort culminated

in a set of draft regulations that relied on a combination of mitigation plans and financial

compensation to avoid future conflict. However, in the 2019 Legislative session, the .statutory

Nevada Division of Water Resources, public presentations on the Humboldt River in
Lovelock. Winnemucca, and Elko. February 12-13.2015. Analysis available in the files of the
Nevada Division of Water Resources.

" The Humboldt River Working Group consists of representatives from key stakeholder and
water user groups from within the Humboldt River Region with the common purpose to propose,
negotiate, and provide feedback on conjunctive use management regulations.
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revisions required to give the State Engineer the authority to implement the draft regulations were

unsuccessful.'® Surface water users expressed no interest in financial mitigation in lieu of water.

Groundwater users likewise expressed no interest in being assessed fees for capture that had yet to

be quantified by best available science.

WHEREAS, since 2016, the State Engineer has worked with the USGS and DRI to

develop improved groundwater budgets at the basin scale and to develop numerical groundwater

capture models for the Humboldt River Region. These peer-reviewed products arc intended to

serve as a basis for determining the effect of groundwater pumping on flows in the Humboldt River

and its tributaries.^ When published, and made publicly available, this model study will provide

a consistent basis and a scientifically sound measure to evaluate different management strategies.

These products will allow for the development of capture maps, which identify the relative

potential for the capture of surface water flow at any given well location and the potential for the

capture of surface water flow over different durations of time. This study will also serve as a

foundation for review of the perennial yield"' values for the Region, first estimated from the early

USGS Reconnaissaitce Series Reports and Water Resource Bulletins, which are the primary

guidelines used by the State Engineer to determine the water budget for any particular basin.^

WHEREAS, while the completion of the Humboldt lUver Region groundwater tiKxlel

study is expected in 2022, preliminary findings from that effort provide insight into the dynamics

of stream capture by groundwater pumping. These findings indicate that there may be important

non-linear, climate-driven behaviors that influence interactions between the surface water and

'®AB51 (2019).
" See Minutes of the Meeting of the Assembly Committee on Natural Resources, Agriculture and
Mining. February 27,2019, (Dec. 2,2021,1:08 p.m.)
https://www.leg.state.nv.us/Session/80th2019/MinutesyAssemblv/NRAM/Fmal/309.odf
^ See Nevada Water Science Center: Evaluation ofStreamflow Depletion Related to
Groundwater Withdrawal, Humboldt River Basin, (December 2. 2021, 1:10 p.m.)
https://nevada.usgs.gov/humboldtdepletion/index.html

Perennial yield is defined as the maximum amount of groundwater that can be withdrawn each
year over the long term without depleting the groundwater reservoir. Perennial yield is ultimately
limited to the maximum amount of natural discharge that can be utilized for beneficial use. The
perennial yield cannot be more than the natural recharge to a groundwater basin and in some
cases is less. See Office of the State Engineer, Water for Nevada, State of Nevada Water
Planning Report No. 3, p. 13. Oct. 1971.
^ See, e.g. Hydrographic Area Summary for Marys River Area, (042), (December 2.2021, 1:10
p.m.) https://nevada.usgs.gov/humboldtdenletion/HumboldtDepletionProposal Public.pdf
official records in the Nevada Division of Water Resources.
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groundwater systems. These behaviors suggest that puxnping-related capture of surface wruer tends

to increase during wet years when excess water is available and decrease during dry years when

the potential for conflict is greater.^ Understanding these phenomena is necessary to accurately

define both the timing and distribution of capture so that conflict attributable to groundwater

pumping can be characterized and quantified. Long-term management strategy will rely on

completion of the modeling effort and a process of public review and deliberation to determine

best practices that satisfy legislative directives of prior appropriation, beneficial use and the public

interest. Until then, the interim management practices described herein focus on statutorily

available mechaiusms for avoiding conflict due to increased capture caused by new appropriations

or changes to existing groundwater permits.

WHEREAS, as of the date of this Order (Fall 2021) the Region is two years into a Severe

to Extreme Drought.^'' Humboldt River flows for the summer of 2021 were running at or below

lOth percentile flow levels,^ very little decreed water was served during the 2021 irrigation

season, and current Rye Patch Reservoir storage is approximately 7,000 acre-feet, which is 4% of

the reservoir's capacity. This current condition highlights the difficult issues that face the water

users in the Region, which are especially apparent during droughts like these.

IV,

AUTHORITY AND NECESSITY

WHEREAS, NRS 533.024(1 )(c) directs the State Engineer "to consider the best available

science in rendering decisions concerning tlw availability of surface and underground sources of

water in Nevada."

WHEREAS, NRS 533.024(1) was amended in 2017 adding a new subsection declaring

that it is the policy of Nevada "[ijo manage conjunctively the appropriation, use and administration

of all waters of this State, regardless of the source of the water."^

WHEREAS, NRS 532.120 authorizes the State Engineer to make such reasonable rules as

^ Steven Jepsen, Kip Allander, and Kyle Davis, "Behavior and prediction of stream capture
under varying streamflow conditions," presentation at Nevada Water Resources Association
Annual Conference, Jan. 26.2021, (Dec. 2,2021 1:11 a.m.)
httDs://www.voutube.com/watch?v=2vLal hesE E

U.S. Drought Monitor, Nevada Map, October 5,2021. (Dec. 2,2021, 1:12 p.m.)
httt)s-7/droughtmonitor.unl.edu/data/t»lf/20211005/20211005 nv trd.pdf

uses gaging stations (10318500, 10321000,10325000,10327500, 10333000).
26NRS533.024(l)(e).
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may be necessary for the proper and orderiy execution of the powers conferred by law.

WHEREAS, MRS S34.020 provides that all underground waters of the State belong to the

public and are subject to all exisdng rights.

WHEREAS, NRS 533.370(2) requires that, in review of an application to appropriate

water or to change water already appropriated, the Stale Engineer must consider whether there is

unappropriated water in the source of supply, whether the uncommitted groundwater has been

reserved pursuant to NRS 533.0241, whether the proposed use or change conflicts with existing

rights or protectable interests in existing domestic wells, and whether it threatens to prove

detrimental to the public interesL

WHEREAS, the State Engineer's procedures to evaluate applications to appropriate water

or to change existing appropriations must be applied in a tnanner that is consistent and

understandable to water right holders and their representatives.

WHEREAS, the State Engineer is responsible for establishing procedures to evaluate

applications that provide clarity to water users about how to meet the needs of communities and

local economies while avoiding conflict with senior decreed water rights.

WHEREAS, procedures established by this Order are intended to allow for efficient

administration of groundwater rights, with {^visions for in-stream replacement water and

withdrawal or duty limitation of groundwater permits, when necessary. The intent is to provide

needed flexibility for water right holders without increasing conflict by adding to any capture

impacts above what is already occurring. In the short term, these procedures will make progress

toward avoiding conflicts and preserving the availability of surface water in the Humboldi River

Region to serve senior priority rights.

WHEIREAS, during this interim period before the USGS and DRl models are published

and while long-term strategies are being developed with involvement from the stakeholder

community, the State Engineer may adopt further conjunctive management measures necessary to

address capture impacts.

ORDER

NOW THEREFORE, IT IS HEREBY ORDERED, that in addition to those

considerations required by NRS 533.370 and established by previous State Engineer's Orders

discussed herein, the following procedures are being implemented by the State Engineer for the

review of applications for groundwater rights in the Humboldt River Region:

1. Applications for groundwater rights will be reviewed for increases to stream capture.
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and cannot increase conflict along the Humboldt River or its tributaries. C^ture shall be

determined by the State Engineer using established analytical or numerical methods along with

any available icnowledge of aquifer properties associated with the points of diversion. These rules

apply to:

A. New appropriations of groundwater where annual capture is predicted to exceed 10%

of duty for any year during 50 years of continual pumping. ̂  Continual pumping is defined as the

annualized duty amount requested under the application. Where there is a non-consumptive return

flow component of the application, the annualized duty amount only applies to the consumptive

portion.

B. Applications to change the point of diversion of existing rights that are predicted to

result in an imsease of net capture on the system or a tributary, defined as the difference between

capture at the proposed POD and capture at the existing POD, and where annual capture at the

proposed POD is predicted to exceed 10% of the permitted duty in any year during 50 years of

continual pumping.

C. Temporary applications filed under NRS 533.345 to change the point of diversion of an

existing groundwater right and applications for new groundwater appropriations filed under the

provisions of NRS 533.371.

2. Capture shall be offset by not diverting an existing decreed rigbt (in-stream replacement

water), or by the withdrawal of an existing groundwater permit (meaning that the groundwater

permit is no longer active, in part or in Its entirely) so the resulting availability of streamflow is

not less than it was prior to the appropriation or the change in the point of diversion.

A. In-stream replacement water or withdrawn groundwater rights shall be sufficient to

equal or exceed the predicted annual capture amount if there is a reasontiblc probability

that the replacement water will be available, in both time and quantity, as determined

by the State Engineer. The State Engineer finds that "reasonable probability" would be

an 80% probability threshold, which is established to ensure a replacement surface

water right or a groundwater withdrawal right is of sufficient quantity and priority to

reliably offset annual capture in 40 out of 50-years after an application is approved. In

the case of replacement water, probabilities can be determined based on historical

^ This threshold is considered to represent the range of certainly of the methods currently being
used to calculate capture.
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Humboldt River flow and diversion records. In the case of withdrawal of a groundwater

right, probabilities can be determined based on analytical or numerical model

predictions of recovered capture amounts.

B. If in-stream replacement water is used to offset capture, then the following applies;

i. If a decreed water right is the source of replacement water, it shall be for a crop-

type, duty amount, and priority date that is sufficient to equal or exceed the

predicted total capture amount of the new appropriation over a 50-year period of

use, as determined by the State Engineer.

ii. Replacement water shall have an existing place of use that can and will be stripped

of use. Water use on areas of natural flooding and other areas where water cannot

be physically removed from the land will not be considered for replacement water.

C. If withdrawal of an existing groundwater right is used to offset capture, whether

withdrawn in its entirety or an adequate portion of the existing right, the predicted total

capture amount of the withdrawn right shall be sufficient to equal or exceed the

predicted total capture amount of the new appropriation over a 50-year period of use,

as determined by the State Engineer.

D. Where a change application moves an existing POD capture source from the Humboldt

River or a tributary to either an u[»tream reach or to a different tributary, offset will be

required for capture impacts on the new reach or tributary as well as for net capture on

the Humboldt River. If capture impacts occur on a new reach or tributary, the applicant

will have to offset the entire amount of capture on the new reach or tributar>'.

E. If either temporary in-siream replacement water or temporary withdrawal of a

groundwater permit is used to offset capture, the predicted capture offset amount of the

replacement water or withdrawn ri^t must equal or exceed the predicted 50-year total

capture amount of the temporary application within 10 years of the application's

approval, as determined by the State Engineer.

3. These procedures do not apply:

A. to any application where pumping at the proposed POD results in capture less than 10%

of the permitted duty every year during 50 years of continual pumping.

B. to change applications where capture at the proposed POD is less than or equal to

capture at the existing POD.

C. to any application for grouiKlwater where annual capture associated with pumping at
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the proposed place of use does not exceed 5 acre-feet during a SO-year period of use.^

D. to temporary applications to change PODs within an area designated by State Engineer

order allowing for multiple PODs from a single representative POD for mining,

milling, and dewatering operations.

4. Uncommon or unforeseeable circumstances will be treated on a case-by-case basis, as

detennined by the State Engineer, with the same overall objective of preventing additional

stream capture.

5. This order is in effect until it is rq>laced by a subsequent order establishing long term

management practices addressing conflict caused by capture to the satisfaction of the State

Engineer, or it is superseded by another order or decision.

ADAM SULL^AN, P.E.
State Engineer

Dated at Carson City, Nevada this

^ day of . 2jO^ i.

^ This exemption is equivalent to a capture rate of less than 0.01 cfs and would effectively
exempt all domestic use. much stockwater u.se. and other pumping resulting in nominal capture.
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Tlris SdtimcntAyeement aid Rekase ("AgreemcoO is hereby catered into aaid eSEcctive

CoxsSj Wster Cmsovaikm IKsliict CTCWOr). and Ina WSsoa, as &aie Enproe,
Dqmtmeot of CoBservakm £sd Naorail Resotnces, Stak ofNevada ("Sate EngiQea^

REQTALS

A. OaAagastl2,2015, PCWCDfikdits(adgiBalPediicmfbrWiit(tfMaDdaiaas,or
m the AlteacEtive» Wnt ofPxdi3HtkMi in lite Eleweitfh Jutficial IKstnct Coort ofthe St^ (rflkvsda
in ffitd &r the Cora^ of Peeing ("the CaalfO in Case Na CVlS-12019 C*d)e Disfsae").

B. Cte Janoay 2,201 S,8&rbes% granted leave to do so 19^ die Coo^PCWQ) filed
its Hist Amended Petition fin: Wm of Maadanms, m- in the Ahemaiive, Wcit of Pitdnbitkm
("Amended Wih Pethion").

C  Ob Jmtt 14,2018, the CotBt held an evhkctiaiy faeanng <m PCWCD's Amended
Writ Petiiioo. wherein die Cooit provided PCWCD with an opfxstmiy to {aovhie evidence to
prove op die basis fin its Amended Writ Petkkm.

D. On October 23,2018, the Court issced its Older to Answer Writ of Mmdemns,
fiafegttoPCWO) presented snffidcntevMtenoe to meet its ggdalbigkatigt its Amended
Pedtam was jaryerg^sfamM go fiaward, and therefiaerequmng the Sale Eogineer to Answer
PCWCD's Asmnded Wnt Petition to duiw vdiy a writ skjuld imt issue, with an evidentiary
hesdng to fiiQow.

£. On Fdauary 4,2019, the State Pngrnwr filed his Answer to PCWCD's Ananded
Writ Petition.

F. Dising a hearing befiae the Court on Jufy 28,2020, ds Court mdeied PCWCD to
laovide notice of the Dispute to boldea of water ri^us in the Kmobtddt River Bam by mail as
well as pil^^ nmice in newiqsapets of general cireidatiiai in dm Hnadioldt River Basin by
October 14, 2020. The Court dso set an evidemiaiy heattsg fia Match 22 through Match 26,
2021, fia the State En^neer to jaesetd evidence in qiposilion to PCWCD's Amended Writ
Pedtioo, as well as pzovt£ng an cyportniuty fia interverung parties to present suppleniemai
evidence in opposition to PCWCD's Amfnderi Writ Peddon.

G. On October 12,2020, ptasuam to a sdpniaiionsidB&ittcd by the State Engrneer and
PCWCD, the Court entered its Order Staying Jur&kaJ Proceedings and All Curxeody Pending
Matters, storing all {Boceet&igs in the Di^mte fia a period of 90 days so that die State Engirmer
and PCWCD could engage in smlwneot ritsmsstons.

H. While the Dispute has been proceeding in the Court, the State Fngmeea- has
(BBlertaken the fiiOowing endeavors in an effiat to proactivdy manage dm Uamboidt River Region
in an ̂ Kat to balaace ̂  intBtesis of dm senior decreed n^as dm Ihimboiih River with diose
grouodwater uses in the region. These eSatsincfaaie, but are imt Banted to;

Pasel(^6

Exhibit 2 Page 01

Exhibit 2 Page 22

NGM0276



a. M 2016, in an effint to Os best available to nvfnrm iWigMw;

Td^ing to (be q^aqmate ms^eiBest of tbe HtBidxdt& River Bean, the &Bte
Btgnieer initiated mnk the l&uted St^ Geological Sttrvqr niSGS^
and the DesenIleseaidiIi)S&i^n3itr)oaa@taaadwatercaptate model C*tibe
K£odd*0 fin- the Hnnabofdt River Regum to mote accnratsiy anderstand die
lei^ioisiii^ heemeo. groundwatcr and sm&ce water; and to drtenrnre die
effecisofgroasidwaterpan^fangonHiaidHddtRiverflows. The State Engineer
retained USGS and DR] to develop a sdeotificaDf-soaQd califasated manencal
modd sod to develf^ inqnoved gtotsidwater bndg^ at the basin scale Qsing
m/vWn irwftimfa {o wptfatp fiom easly RmHTOvsaBce Series
Reports sod Water ReamEceBaOetms. TheModdwiUbeascieQce-basedtooi
to Hptwroiwi. to vdiat exteot gioandwster widuhswals widim die Humboldt
River Regkacaptnte river flow, and to assist mitewTnining effective measores
to avtsd CQnf&t widi ddiveiies (^Hmnboidt River water.

b. RecognitHHi of die faydrotogib coimecdocs between die Hundioldt Rivff and
tfe tribntaiy gnamdwger bagns, in accoidancc widi the Nevada Irgislatine^s
adqidoQ of hfllS 533.024{lXe) dedanng it &e pdicy of the state to '^tanage
coujuuctively the typn^iriatKin, ose and adnsni^iaticn of all waters of
(Kevods^ regardless of the source of die water."

c. . . _ . . - _

leqtBremeiiis tb^ evs^xsative losses be accoGnted Ra tfarougb permanent
rdinqoidmienr of gnnmdwmer tights and iiKhided widdn the badn
groimdwBter budget.

d. OmtBQKd cmnnnancation and sldcdiolder odreach relying to the State
Eagoeer*s efiGmts widiin die Hcmbcddt River Region to work toward data

T<?3tang<» of an order reggjiH^ die mstnllBtirei oftotalizing meters and retpiired
repiBting of wder ise, snbsequeot fidd vetiflcalion of meter installation and

accuracy, and devdi^mteot of a datRhasft to manage and report

L  Through n^otiations, the State Pngitwi^j- and PCWCD (mgether as 'Tardes" or
separately as a Tarty") have readied a con^Homisetfaa will settle and resolve the Dispme.

NOW, THEREFORE, in consideratian of the mntnal {nrnnises mid agreements herein and
other good taid vahialde die receipt and snfficiency of vdodi the Pmties
adcnowiedge, (he Fsttks hereby agree to the Mkswing tenns, ccmc&itms, and coveoaos:

TERh£S (H? Srm£M0rr

1. Redtals. The Recitals stated diove are tme mid iimoipcaamd herein as tborgh set
fordiinfliU.
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2. FmriiOHiimg Atfaninisualive ftder. The Stale is jq the psocess of
devd0DiaganmfrnnmlTafivediaft<aderf'(tofcOtiiMgiBttndedtopmvtdectearpTn«diiTg<ifmri
Staadads figOivifcW (rf^nmndWHtef fljUin&atkBa the Htnnhnkh River Regrrm as infKiiiwi
bytheModeL These{Hocednzeswin{oovidedielcdlfnraDg:

a. New Gniundwater AagorariakHis. The Chder wiU set oat specific duesholds
for C8|itaxe Sa new gioisBiw^ appropriatkas, indsding lequaemeots to
provide iqrincement water in a mamer snfBckitf to ovdd obi^ resohisg
fom the qg^cotion. The aritigfltrnn retpdreaieats vnH be ̂ tedSc as to
quandty, priMhy, and other amatfemtioiis rf the Stae Engineer to assure that
the leptMeaaent water is snfRdent to avoid conflict with erisdngn^tas.

b. Owmpf AjipiifstfifHis. The Older Will ̂  out Specific thresholds
i to existag giDiBtdwater aiqar^makms that

;m cqftae, and lesidtag potential for otaffid. cased by
a change in the point of cfiversion. Where snch a change results in an mcrease
in captae the Oiider will sdortt^iecificretpiiremeds to of&etaiy increase in
capture with stsfoce water r^dacemeoi or lefinquidtmest of grooodwater
rî rts. Soch letparements are mteoded to be qtedfic and haeaded to assure
any change is safBdenlly mitigBted so as a not increase any resoltms c^tcre

c. The Orte-will set ont a mechaiBsm to address

fidnre conflicts between valid existiDg gronztdwater nses and (feoeed Humboldt
River li^ns widoQ foe Hinnholdt River Re^ta. This wOl indode aiticalating
a lasis epoa whkfa to rnake (tetemunstka, based upta the best available
sdeoce, as to issnii^ fiase (Hdezs thd woold lestzkt wifochawals to confian
to jgiority of rights. Mid the estsMrfoment of qiedficaaaderaatkms that wonld
be reviewed by tia Stae Bagaeer in ddermhnng v^foefosr to invdce a
curtailment onto.

d. Notice. The Onto wffl sedt a notify all qqfocffitis of new rights, as well as
foose ajgifying for dffii^ a existing r^os, tisr qptrval of die i^qjUcaioQ

a be necessary by tite State PnEimH-j to prevent or avoid confiia
so as a meet tiie neer^ ofthe water users.

The Onto win first be issicd as a Draft Onto fflod will be solgcct a a paMk afoninistrative process
that wni inchide taking conuueots from baereaed parties and the getEetal public oa the Draft Order
as weQ as a ptfolic admhustzative bearing. A Final Ortto will be iss^ followizig die public
administiadve hearing.

3. Issoanoe of foe Adnunisttative Onto. The State Fngnwrr hexdiy ̂ rees a issue
die a&rementiotffid Draft Order widnnniney (90) d^oftfaeEfiectivel^te of das Agreement.
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4. Dismwisri of PCWCD's Aroended Writ Petiikm. In fin- gje State
Engineer's agreenmt to issoe tiie HRHwntattkmed Order vsMdn dte afozemestusMd time
poiod, FCWCD agrees to ifismiss its Amcsded Writ Pesition wiifa jBtjiuSce.

5. Foil «id Final Release. The Parlies agree tto tys Agaeineat is intended to be a
fhn and final ennymmk^^ idesse and setttonegt of all dakos, demands, lawsuits, expenses,
injuries, ^tozn^ fees, ectkms, suits, caoses of actum, kaoom or mdmown, su^KCted or
unsospeeted, gainst the ofiier relating in ax^ maimer to dre Di^pite. Kotiong heron ̂ rall be
eonst^ as a idease of or o&etwise affect the right of any parly to eifiace aiqr onckr tins
AgieemecL

6. Disaaissal of the Disppte;. Hie Psties, throc^ coimsel, agree to fiiOy execute the
StqxdatuHi and Order fis Dianissal -vridi PrgmSce sltown in EidiSiit 1 her^ sinadtaiieous with
the orecotkm of dns AgreeoteDL

7. PniTtpirtft Agreement. Tte Parties oodeistand and agree that this Agreement sets
figth die fiill and c(Hnjdeteagteegteotofd» Parties, and diet DO statement or represematicm, other
than thngft contained herein, have been made or relied upon by the Parties as an indncement for
execiah^dBsAe^eemey. No pat r^dns Agreement may be dosgBdexcepa is a writii^ executed
by adnlygutboriaedrepnweotHttveofeadiPat^.

8. RasesetOationbvCotmseL All Parties to this agreentest hereby icfoesent ami
acknowledge that diey have been represented by counsel regatfing the tenns of this Agresmeni
ffid that their cmmsel have fully advised diem with respect to the ctmsequences assodated with
freeing to its tenas.

9. UtierakmAitonigvs'Ftees. The Parties tgrebyacknowtedge and agree to bear thetr
own atiom^s' fees arai costs in axBtectuHi widi die l.itiBniHm and the prepasatum of dns
Agreement

10. hCscdteneoDs:

a) Execplitm AiMitiftoai Docameots: Eadi of the Patties hereto agrees to
perfbnn any ffid all acts and to execute sni defiver any asd all docmnents reasonably necessary to
cany out the intent and de provisions of tlus Agreement

b) Govenung Law and nf Vftnuft- "Hus Agreement is exectSsd and
intended u> be petfinmed in die State of Nevada, and the Imvs of Nevada dtall govetn hs
inteiia^atioo and efferx, and any di^pate arisms ficmi this agreanent diaD be commenced before
the Fhst Juffidal Distitet Court, in and for Caxsoaa Gty, Nevada.

c) Severance: Sbxildffijy tenn,pait, portion or jxoviskHi of this Agreement
be deeded or dedaed die Courts to be, (te otherwise found to be, iS^al or in conflict with my
Imv of die St^ of Nevada or d» United St^cs, or otherwise be rendered tmenfixceable or
inefecfnal, tire v^rfity of die rftmAmiag tenns, pmtkms and provisknis ̂ laH be deemed
severable and dall set be affected thereby, [mmding sodi lenmimg laits, terms, pmthms or
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pravistops can he ep»an»d fn fn cnnstitHfe the Bgreemgnt tfert rtte partw^ inw^M trt
w»f#r wrfn in tt» firtf

d) Successors and Assigns: HBsAgreeoaeotsiiaObelsBfingsQdiBQzetotte
bea^offee Parties lmtp,tiieir predecessors, parenis,s«d)0(fiaiy gad aflnwtyidbagnessaaities,
all ofScers, duectois, sfffiTiJmkfets, memben, agsals, enqdcQFees, mtonttys, assigns, saccesscHS,

tbeiewilk

e) nrird-Paitv Benggdwv: Has Agreement is fig the benefit of die Parties,
zs eaid assigns foiy. No oidier tbad-party beoefidsiy tigfils axe intended by thisdietr

AgteemcoL

Q  No Precedential Effecc Each of die parties hereto adnwwfedees and agrees
thai certain itegtdkiBd proviskms of das Agieemem were agreed as m accmranodtiion to the
pjoties and mzy be unique to die &sts and cirwmiHtBiices suooumfisg das paticQlar
lehaionsh^. By entering into this Agreemeol, it b not die nilfgitkm t£ the State Kngmeer to
est^tilsfa aiqr poli^, ptoceduie, coarse of dealiz^ or plan of geooal ̂ilicatitai izre^Kctive of any
similaiity IB &cts (g circcmstaBces invrdving sudi oto person or party. Thb Agreexneot skill not

htwKng nr <wtlTnttfng in cmy th#> PngtwtHH- nr any reviewing the
State Eogioeer*s dfcWons, a&a than to enfiace die terms oi fins Agteeaeitt.

g) No Liabilitv: Has Agreemerg b a compfombe and b not to be cccstnad
asanadrrusskmoflblaE^tmdiepatofsnyParQr. Nothing in tins ̂ leement shall be coastiTted
as an

h) Coanteipaits: Has Agreemenl be executed in eoiHEteiparts, (hk or
more ofudgchnaqr be facsmines or color sfgrnneri copies to an of wMcfaafaafl cousliiulegie and
d» sante Agieemcrrf. Facshnile (g scanned si^mtiaes of dib Agreement riiaS be acc^xed by the
Parties to tbb Agreentent as valid and brndrng in lieu of origina] signatities.

IN WTTNESS WHEREOF, tins Agreement b executed as o£

SIGNATORIES

On Betmlf of of Water Resources:

Dam: ̂  ̂Dale;

Tim Wason, P^
State Engineer

Bv-By. Date: /s//-j

^2020

.2020

y  Seokg Deputy Attorrt^Geseral

PaseSoTS
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Ob B^alf (rfPosiiiBg Coa^ Wate-CfBssxvsdioB IHstrieb

By: Dale: hifS ,2020
RiBHoeBmcows

PCWCD Preadei^

By: T>bSs: /a-/S- ,2020
K^Cdfiss
PCWCD SecretaryyManager

/D / /S' .2020
Hiexese A. lice Stix, Esq
Aaoiney forPCWCI)
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ELECTRONICALLY FILED - NEVADA IITfl DISTRICT
2018 0ct23 11.23 AM

CLERK OF COURT - PERSHING CCjUNTY
CV5-12019

1

2

3

4

5

6

7

8

9

10

1!

12

13

14

15

16

17

18

19

20

21

22

24

25

26

27

28

CASE NO. CV 15-12019

Pursuant to NRS 2398.030, the

uadersigned her^y affirms this document
docs not contain the social security number
of any person.

IN THE ELEVENTH JL'DICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF PERSHING

PERSHING COUNTY WATER

conservation district,

Plaintiff,

JASON KING. P.E., STATE ENGLNEER OF
THE NEVADA DIVISION OF WATER

RESOURCES, DEPARTMENT OF

conservation and NATUR.AL

RESOURCES.

Defendant

ORDER TO .ANSWER WRIT OF
MANDAMUS

THE ABOVE-ENTITLED VIATTER came before the Court on June 14, 201S. for a

hearing on Plaintiffs First Amended Petition for Writ of.Vfandaimis. or in the Alternate. Writ of

Prohibition. Laura A. Schroeder and Therese A. Ure, attorneys at law. were present on behalf of

Platntilf. the Pershlng County Water District C'PCWCD")- James N. Bolotin, Deputy Attorney

Genera], and Tori N. Sundheim, Deputy .Attorney General, were present on behalf of DefendanU ;

Jason King, the State Engineer ("State Engineer"'), who was not present Tne Court previously

bifurcated the briefing and argument on Plaintiff s Petition such that Plaintiff was required to

present its case, and if PCWCD was able to satisfy* its initial burden then the Court would order

the State Engineer to respond and present his case.

I, BACKGROUND

"PCWCD is an irrigation district in Lovelock, Nevada that owns, controls, and operates a

water conveyance system that provides water to approximately 100 constituents holding

approximately 37,506 acres of irrigated agricultural lands within the District boundaries." Legal

Order to .Answer Writ of Mandamus -1
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1  Issues Brief at I. PC WCD holds in trust senior water rights for its constituents for use of the

2  Huraboldt River water. at 2. In 2014 and 2015. PCWCD delivered 0% of its allocated water

to constituents. Id, I*CWCD believed that the absence of water was due to the actions of the State

4  Engineer.

5  On Januarj- 4. 2018. Plaintiff filed a First Amended Petition for Writ of Mandamus, or in

6  the Aliemate. Writ of Prohibition. The Writ was supported by the Affidavit of Bennie B.

7  Hodges. The central issue identified in the Petition is whether the Court should intervene to

8  require the State Engineer to "sustainabiy manage groundwaier in the Humboldt River Basin

9  according to Nevada law." Writ at 4. The Writ sedts a Writ of Mandamus, or Prohibition in

10 order to (1) Bring all over-appropriated ground water basins surrounding the Humboldt River

11 back to their perennial annual yield; (2) Eliminate the cone of depression caused by over-

12 allocation of ground water pumping, causing interference with surface wrucr flows in the

13 Humboldt River; and t.3) Regulate water used for mining and milling pursuant to Nevada

14 Statutory Code." Writ at 1 -2, 3. 21. In justification for the second portion of the request, the

15 Petition alleges that the State Engineer has failed to comply with numerous statutory duties, to

16 wit: State Engineer has violated his statutory dudes (1) By allowing ground water allocauon in

17 basins in which there is no unappropriated water, (2) By allov/ing ground water pumping that

18 conflicts with exisdng rights; (3) By allowing groimd water pumping that is detrimental to the

19 public imeresi; (4) By finding that groundwater use for mining and milling is not appropriaxive,

20 and issuing peraianent water rights; and (5) By allowing groundwater pumping in conflict with a

21 State issued cour. decree.

II. LEG.AL ST.AND.ARD

23 A writ of mandamus is available to compel the performance of an act that the law

requires as a duty resuldng from an office, trust, or station or to control an arbitrary or capricious

25 exercise of discredon. See NRS 54.160; Int'l Game Tech.. Inc. v. Second Judicial Dist. Court.

26 i 124 Nev. 193, 197, 179 P.3d 556, 558 (2008). "Mandamus will not lie to control discretionary

27 action, unless discretion is manifestly abused or is exercised arbitrarily or capriciously." Rourtd

28 Hill Gen. Improvement Dist v. Newman. 97 Nev. 601, 603-04,637 P.2d 534. 536 (1981)

Order lo .Answer Wrh of Mandamus - 2
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(citation omitted). An exercise of discretion is considered arbitrary if it is "founded on prejudice

or preference rather than on reason*" and capricious if it is '"contrary to the evidence or

established rules of law." State v. Eighth Judicial Dist Court f Armstrongt. 127 Nev. 927.931-

32. 267 P.3d 777. 780 (2011) (quoting .Arbitrarv' and Capricious. Black's Law Dictionary (9th

ed. 2009)). Further, mandamus is an extraordinaiy remedy, and it is within the discretion of this

Coun to determine if a petition will be considered. See Smith v. Eighth Judicial Dist. Court. 107

Nev. 674.677, 818 P.2d 849, 851 (1991). A writ of mandamirs will not issue if the petitioner has

a plain, speedy, and adequate remedy at law. See NRS 34.170; Int'l. Game Tech.. 124 Nev. at

197. 179 P.3d at 558. Petitioner bears the burden of demonstrating thai e.xtraordinary relief is

warranted. See Pan v. Eighth Judicial Dist. Court. 120 Nev. 222. 228. 88 P.3d 840. 844 (2004).

III. AN.ALYSIS

State Engineer has a Legal Duty to .Admhibter Water Rights

The State Legislature has conferred upon the Stale Engineer the authority and duty to

regulate groundwater and surface water rights in the State of Nevada. See NRS 532, NRS 533.

and NRS 534. The Slate Engineer must consider several factors when determining whether to

approve or deny applications for new appropriations of water. See e.g NRS 533370(2) and NRS

533.371. Specifically. NHS 534 which governs underground water and wells provides that the

State Engineer may grant permits "so long as any protectable interests in existing domestic wells

j as set forth in NRS 533.024 and the righis ofholders of existing appropriations can be satisfied
j under such express conditions'" NTIS 534.110(5) (emphasis added). Moreover, the Legislature

[ has declared as the policy of the State "[t]o encourage the State Engineer to consider the best

available science in rendering decisions concerning the available surface and undergrcund

sources of water in Nevada." NRS 533.024(1 Xc).

.\s such, the Court fmds that PlainlifThas ma its burden under a writ {^-oceeding by

showing that the State Engineer has a legal duty to administer and regulate the waters of the

Humboidt River Basin.

Ut

28 in
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B. PCWCD has a Senior Water Right Which the State Engineer Failed to Protect

Based upon the evidence presented at the hearii^, the Court finds that PCWCD satistled

their initial burden in the writ procccdii^ of showing they had a senior water right which the

State Engineer failed to protect.

First, PCWCD demonstrated that they had an adjudicated right to a certain amotint of

water based upon the Bartlctt and Edward Decrees. Based upon those decrees, the Humboldt

River has an established system of delivery. Benitie Hodges testified to the following:

the Palisade gauge is the most critical stream flow gauge in the entire Humboldt River
system, because the stream flow gauge in the entire Humboldt River system, because the
stream flow gauge in Palisade is what sets die priority of flow each and every day during
the irrigation season on the Humboldt system. It determines how much water all
constituents and landowners of the Humboldt River system arc entitled for that day....
.'\nd then also the final gauge at Imlay, which is the gauge that our water is measure at
and we get our water distributed to.

The testimony of Dwghi Smith, an expert in hydrogeology, added to and clarified the

testimony of Bcnnic Hodges. He testified that below the Palisade gauge there are 277.027 acre

feed of decreed rights, of which PCW CD is responsible (or managing approximately 144,835

acre feel. As such, if the water rights arrive at Palisade. PCWCD is entitled, under their decree,

to receive approximately 144,833 acre feet.

Second, PCWCD made a call on their senior water ri^ts. Mr. Hodges testified that m

PCWCD noticed that the flows of water they were enfltled to, based upon the system described

above, began to taper off in 2012 and 2013. Consequcniiy, Mr. Hodges staled that in 2014 and

2015, PCWCD received no water because there was not enough water to release from Rye Patch.

Due to the lack of water. PCWCD met with die State Engineer to express their concerns about

the lack of water and requested that something be done. Additionally, PCWCD began opposing

new- applications to appropriate water in the Humboldt River Basin.

Third, PCWCD showed that the State Engineer continued to grant applications, which

affected the senior water rights, after PCWCD made the call on the water. Mr. Smith's report and

testimony illustrate thai several reports, which were in the possession of the State Engineer and

at limes funded by the State Engineer, showed a connection between pumping groundwater and

Order to Answer Writ of Mandamus - 4
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the potential impacts to PCWCD's senior water rights. Specifically, one of the reports which Mr.

Smith analyzed staled;

The possibility of increased groundwater developracni is of m^or interest to almost
everyone in the basin. Water users in the Lovelock area have long been aware of the fact
that groundwater from Grass and Paradise Valleys discharges into the Humboldt River.
They have been concerned that groundwater development in these basins would decrease
the amount of seepage gain in the river, and thereby decrease the downstream supply of
surface water. Their concern, of course, has been justified. ... development of
groundwater from the aquifer may partly deplete the flow of the Humboldt River and thus
bfringe on established downstream surface water ri^ts.

PCWCD presented evidence that despite the State Engineer's knowledge of the

connection between groundwater pumping and the potential to deplete the Humboldt River, the

Slate Engineer continued to grant applications after PCWCD made a call on the water and fauled

to lake actions to inhibit or stop the interference with the senior water rights in the basin. See Ex.

3A.

The CouTl finds that the State Engineer cannot grant an application to appropriate water

that conflicts with existing ri^ts. NRS 533.370(2). Indeed, ''[alH appropriation of water in the

State of NcN-ada ... is subject to e.\isiing rights. " NRS 533.030. Furthermore, where an

applicauon "threatens to prove detrimental to the public interest, the Slate Engineer shall reject

the application and refuse to issue the requested perraiL" NRS 533.370. Black's Law Dictionary

defines "public interest** as is "[t]he general welfare of a populace considered as warranting

recognition and protection*' or "[slomcthing in which the public as a whole "nas a stake.** Public

Interest, Black's Law Dictionary (lOth ed. 2014). PCWCD presented evidence that the lack of

water in 2014 and 2015 had a detrimental effect on the agricultural production of Plaintiffs

constituents and argues that this fact shows the actions taken by the State Engineer to approve
new appropriations and to regulate existing wells was detrimental to the public inlercs:.

Consequently, the Court finds PCWCD presented enough evidence to satisfy their initial

burden in this writ proceeding.

C. Plaintiff Has no Other Plain, Speedy, or .Adequate Remedy at Law

The Court finds thai PCWC has met its burden of showing that it has no other plain,

speedy, or adequaie remedy at law. Plaintiff has met and conferred with the State Engineer and

Order to Answer Writ of .Viandamus - 5
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filed individual protests against applications within the Humboldt River Basin, thereby making a

call on the water that the Slate Engineer had a duty to act upon. There is no adequate, speedy, or

plain remedy at law because a lawsuit against the State Engineer is not tenable.

Based upon the findings of fact outlined above, the Court makes the following

conclusions oflaw and orders:

THE COURT CONCLUDES that Plaintiff presented enough evidence to meet its initial

burden of showing that their Petition for Writ of Mandamus, or in the Alternative. Writ of

Prohibition is proper and should go forward.

THE COURT HEREBY ORDERS the State Engineer to Answer PlainiifTs Writ of

Mandamus, showing cause why a writ should not issue, within 45 days of the date of this order.

THE COU^RT FURTHER ORDERS that an evidentiary hearing will be held at the

request of the State Engineer to present evidence to support his Answer.

...•

DATED, this day of October 2018.

^ C. ShW^
Seventh District Court Jmgc

/  /

Order to Answer Writ of Mandamus • 6
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STEVE SISOLAK

CcireTiar

STATE OF NEVADA
3RADI.EY CROftXLL

Director

ADAM SLLLIV.AN. ? E

Acar.g State Sr^jieer

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES

Sooth Stewart Street, Suite 2002

Carson City, Nevajda S9701<S2S0

(775) 684-2800 • Fax (775) 684-2811

htta:/ /waterjtv.gov

NOTICE OF HEARING ON PROPOSED INTERIM ORDER

WITHIN THE HUMBOLDT RIVER REGION

The Nevada Division of Water Resources will hold a public hearing on a proposed interim order
within the Humboldt River Region. The hearing is open to the public and will convene at 9:30
a.m., Friday, April 2, 2021. Due to restrictions on the operation of the State of Nevada office
buildings and limitations on public gatherings established under the state of emergency declared
by Governor Sisolak on March 12, 2020, the Nevada Division of Water Resources will conduct
the hearing through a video conference link.

WHO: Nevada Division of Water Resources

WHAT: Hearing on Proposed Interim Order

WHERE: Videoconfercncc link, https:/.'cail.lifcsizccloud.com/7315362 and via telephone at
(877) 422-8614. meeting code 7315362.
Pursuant to Governor Steve Sisolak's Emergency Directive 006 and as extended by-
Emergency Directive 21. section 37. there -ivill be no physical location for this
hearing. The hearing can be viewed or listened to live over the Internet or through
the telephone. Any person planning to participate in the hearing must participate
either by using the videoconference link or teleconference number.

WHEN: 9:30 a.m.. Friday. April 2.2021

WHV'; The public hearing will be held to proAidc notice and to take public comment on
the proposed interim order to establish procedures for the review of applicatiotts to
appropriate groundwatcr in the Humboldt River Region with regard to the potential
for capture of and conflict with decreed rights to the waters of the Hvimboldt River
and tnbutaries, in Marys River .Area (042), Starr Valley Area (043). North Fork
Area (044), Lamoillc Vallc>' (045), South Fork Area (046). Humington Valle>'
(047), Dixie Creek-Tenmile Creek Area (048). Elko Segment (049). Susie Creek
Area (050), Maggie Creek Area (051), Marys Creek Area (052), Pine Valley (053),
Crescent Valley (054). Carico Lake Valley (055), Upper Reese River Valley (056),
Antelope Valley (057), Middle Reese River Valley (058), Lower Reese River
Valley (059). Whirlwind Valley (060), Boulder Flat (061), Rock Creek Valley-
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Notice of Hearing on Proposed Interim Order Within the Humboldt River Region
Page 2

(062), Willow Creek Valley (063), Clovers Area (064). Purapcmtckel Valley (065),
Kelly Cteek Area (066), Little Humboldt Valley (067), Hardscrabble Area (068),
Paradise Valley (069), Winncmucca Segment (070), Grass Valley (071), Imlay
Area (072), Lovelock Valley (073), Lovelock Valley-Oreana Subarea (073A), and
White Plains (074), located in Elko, White Pine, Eureka, Lander, Nye, Humboldt,
Pershing, and Churchill counties.

COMMENT; Oral public comment will be accepted during the hearing; a sign-in sheet will be
posted the week before the hearing and you can indicate whether you would like to
make public comment Written public comments will be accepted until Friday,
April 9, 2021, and may be mailed to the Nevada Division of Water Resources at
the above address.

The Nevada Division of Waier Resources is pleased to make reasonable accommodations for
members of the public 'who are disabled and wish to participate in the hearing. If special
arrangements for the hearing are necessary, please call (775} 684-2800.

Notice of this hearing was provided via electronic means as follows:
To all persons on the NDWR e-mail list for the Humboldt River
Division of Water Resources website: http://water.nv.gov

And via publication in Lahontan Valley News (Churchill County), Battle Mountain Bugle (Lander
County), Humboldt Sun (Humboldt Coimty), Lovelock Review Miner (Pershing County), Elko
Daily Free Press (Elko County), Ely Times/Eureka Sentinel (Eureka and White Pine Counties),
and Tonopah Times- Bonanza & Goldfield News (Nye County).

And via e-mail to participants in Pershing County Water District v. State Engineer, Eleventh
Judicial District, CV15-12019.
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IN THE OmCE OF THE STATE ENGINEER

OF THE STATE OF NEVADA

DRAFT INTERIM ORDER

ESTABLISHING PROCEDURES FOR REVIEW OF APPLICATIONS TO

APPROPRIATE GROUNDWATER IN THE HUMBOLDT RIVER

REGION WITH REGARD TO THE POTENTIAL FOR CAPTLTIE OF

AND CONFLICT WITH DECREED RIGHTS TO THE WATERS OF THE

HUMBOLDT RIVER AND TRIBLTARIES

L BACKGROUND OF THE HUMBOLDT RIVER REGION

WHEREAS, the Humboldt River Region is delineated by the topographic boundary of the
Humboldt River watershed, extending over 11.000 square miles, including 34 hydrographic basins
in eight Counties. Hydrographic basins within the Humboldt River Region are .Marys River
.4rea (042), Starr Valley Area (043). North Fork Area (044). Lamoiile Valley (045). South Fork
.Area (046), Huntington Valley (047). Dixie Creek-Tenmile Creek .Area (048), Elko
Segment (049). Susie Creek Area (050). Maggie Creek .Area (051). Mary.s Creek Area (052), Pine
Valley (053), Crescent Valley (054). Carico Lake Valley (055), Upper Reese River Valley (056),
Antelope Valley (057), Middle Reese River Valley (058). Lower Reese River Valley (059),
Whirlwind Valley (060), Boulder Flat (061). Rock Creek Valley (062). Willow Creek Valley
(063). Clovers Area (064), Pumpernickel Valley (065). Kelly Creek Area (066). Little Humboldt
Valley (067), Hardscrabble Area (068). Paradise Valley (069). Winnemucca Segment (070), Grass
Valley (071), Imlay Area (072), Lovelock Valley (073). Lovelock Valley-Oreana Subarea (073A),
and White Plains (074).

WHERE.AS, the Bartlett Decree was filed on October 20. 1931, in the Sixth Judicial Court

of the State of Nevada, establishing relative rights to the use of the waters of the Humboldt River
and setting forth the dates of priorit>' and duty of wjitcr for existing claims. The Bartlett Decree
determined the waters of the stream system to be fully appropriated, and that in an average year
there existed no surplus water for irrigation. Subsequent decrees, orders and writs made corrections
to the Bartlett Decree, and collectively form the Humboldt River .Adjudication. This process was
complete by 1938. The most senior decreed surface water right in the Humboldt River system has

a priority date of 1861 and the most junior right has a priority date of 1921.'

WnEREAS, Humboldt River flow measured at the Palisade gage is the primary tool
utilized for determining and scheduling delivery amounts of Humboldt River decreed rights.^

' In the Matter of the Determination of the Relative Rights of Claimants and Aprropriators of the
Waters of the Humboldt River Stream System and Tributaries, Case No. 2804, Sixth Judicial
District Coun of the State of Nevada, In and For the County of Humboldt (October 20, 1931).
- United States Geological Survey (USGS) Gage 10322500, Humboldt River at Palisade.
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Deliveries are scheduled during the irrigation season based on the daily flow measuretnem at the
gage/ When daily flows at the Palisade gage are sufficient to deliver all decreed rights on the
Humboldt River and its tributaries, all water righcs irrespective of location above or below the gage
arc scheduled to receive their ftill duty ofwater. When flows arc not sufficient to deliver all decreed
rights, those rights with senior priority dates are served first. In practice, actual deliveries over the
expanse of the Humboldt River Region may be difTereni than exact scheduled deliveries due to a
wide range of variables including water distribution and management practices, and climatic
variations that affect riparian evapotranspiration rates, streambank storage, and baseflow. Figure 1
shows the ratio ofacrual deliveries to scheduled deliveries at the Imlay gage, which is the furthest
downstream point of diversion."* The ratio is generally higher in wet years and lower in dry years.
Scheduled deliveries for the irrigation seasons were exceeded in all but six years since 1936.

1.000,000

O 100,000

10,000 -m

ol a» s^ s> Cl Sl CT̂ e^ o^ OlWC1 doooo

Figure I. Humboldt River in-scason flow volume (bars corresponding to left axis) at the Palisade
gaac and water delivery ratio of actual to scheduled (solid line corresponding to right ixlsl at Imlay
from 1936 to 2019. Scheduled delivcric.s forihe irrigation .seasons thai exceeded allocations occur
when black line is above the !00"o allocation tine (dashed line corresponding to right axisV
Convcrsciy. years that did not meet allocations occur below the 100®/o allocation line (dashed line).'

' Barleit Decree, the decreed irrigation season begins March 15th downstream of Pahsade and
April 15th upstream of Palisade, and ends on varying dates depending on location and culture.
" USGS Gage 10333000. Humboldt River Near Imlay.
- USGS Gage 10322500. Humboldt River at Palisade: Annual Tabul^ion ofDciivcry Records for
the Humboldt River Decree, official records in the Office of the State Engineer.
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WHERElAS, during ihc 2012-2015 period the Humboldt River Region experienced one of
the worst droughts since 1902.* Annual flow at the Palisade gage for that 4-ycar period averaged
82,871 acrc-fcct, which is 30% of the historical average annual flow of 287,846 acre-feet for the
period of record spanning the 112 years.' At the headwaters of the Humboldt River system during
2012-2015, upstream of any significant groundwater pumping, Lamoille Creek also experienced
its lowest 4-year flow since at least 1944 when continuous flow measurements on Lamoille Creek
started." By the end of the irrigation seasons in 2014 and 2015 the Humboldt River at Imlay was
dry and water was unavailable to allocate to downstream surface water users in the Lovelock area.

While this occurred during the unprecedented drought, decreed water right holders alleged that
junior groimdwater appropriators were capturing surface flows of the Humboldt River and that
groundwater use conflicts with the senior surface water rights. In a writ filed in Pershing County
District Court in 2015, Pershing County Water Conservation District requested that the Court
require the State Engineer to take action within his statutory authority to address the alleged
conflict.''

WHEREAS, nearly all groundwater vested claims and appropriations within the
Humboldt River Region arc Junior to decreed surface water rights in the Humboldt River and its
uibutarics. The most senior groundwater permit has a priority date of 1912.'^' Groundwater
development began to increase more substantially in the 1960s and has gradually increased in the
decades since. Groundwater is now extensively relied upon for all manners of use supporting
communities and industiy throughout the Region. Groundwater rights were approved over the
years by the State Engineer upon findings that unappropriated water was available and its use
would not conflict with existing rights or the public interest, given the best data available to the
State Engineer at the time.

WHEREAS, it is scientifically understood that groundwater pumping has the potential to
capmre stream flow in a hydraulically connected system, either by inducing greater infiltration
losses from the stream channel or by reducing the amount of groundwater that would otherwise

discharge as baseflow to the stream.'' Although this principle has factored into numerous Slate
Engineer decisions, site-specific capture data is generally not available to accurately quaniily
potential conflict pursuant to Nevada Revised Statute (NRS) 533.370.'- The potential for
hydraulic connectivity and capture by itself does not demonstrate tliat conflict is occurring or will

* Period of record for the Palisade gage begins in 1902.
'For water years between 1902-1906 and 1912-2019.
" USGS Gage 10316500, Lamoille Creek Near Lamoille.
' Petition for Writ ofMandamus, or in the A Iternative, Writ of Prohartion, In the Elev enth Judicial

District Courth of the State of Nevada In and For the County of Pershing, (Case No. CV 15-12019),
Pershing County Conservation District V. Jason King, P.E., State Engineer of the State of Nevada.
Division of Water Resources, Departemnt of Conservation and Natural Resources.
Nevada Division of Water Resources' Water Rights Database. ofTiciat records in the Office of

the Slate Engineer, available at http://water.nv.gov/hydrographicabstract.aspx.
' Charles V. Theis, 1940, The Source of Water Derivedfrom Wells -Essential factors controlling
the response ofan aquifer to development. Civil Engineering, v. 10. no. 5, p. 277-280.
" See e.g.. State Engineer's Ruling 55, Ruling 790. Ruling 2197, Ruling 2593. Ruling 4036.
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occur in the future, unless it is shown that scheduled surface water deliveries cannot be met, and

those unmet deliveries are caused by grcundwater pumping.

WHEREAS, since the end of the 2012-2015 drought, all scheduled deliveries at Imlay
were fiilly served through the 2020 irrigation season. However, with climate models forecasting a
continuing pattern of increasing frequency and intensity of droughts and flood events,'^ drought-
accentuated natural losses from the river, combined with greater drawdown due to increased
reliance on groundwater during drought, may increase the future potential for insufficient surface
flow to fully ser\c decreed rights. Conversely, larger or more frequent flood events may
episodically replenish the groundwater system, helping to offset any natural or pumping-induced
depletion during drought periods. These long-term hydrologic uncertainties were not explicitly
foreseen in the Barlcti Decree and underscore the difficulty in developing and implementing
management strategies for future administration of groundwater and surface water in the Humboldi
River Region.

II. ACTIONS TAKEN SINCE THE DROUGHT

WHEREAS, a basic tenet of prior appropriation is that if there is not enough water to serve
all users then senior right holders are entitled to water before junior right holders. Thi.s principle
originated at a time when surface water was the only significant source of supply, but it has been
preserved in water law to also apply to groundwater. N'RS 534.110 provides that where
groundwater supply is not adequate for the needs of all permittees and vested-right holders, the
State Engineer may order that withdrawals be restricted to conform to priority rights. This is the
regulatory mechanism established in statute for the State Engineer to address conflict due to
inadequate supply of groimdwater or unreasonable lowering of the water table. During the drought
period of 2012-2015 there were insufficient data to identify to what e.xtent groundwater pumping
was causing the inadequacy of water supply for Hiunboldt River senior decreed right holders, and
to what extent it was the resuh of natural low flow because of drought. .Analysis of the data at the
time indicated that curtailing junior groundwato- pumping to protect senior decreed rights would
result in a nominal addition to flow in the River, but would have had devastating and severe

impacts to the communities and economics throughout the Region that rely on groundwater."'
Consequently, no curtailment was imposed.

WHEREAS, in the years since the end of the 2012-2015 drought, the State Engineer
initiated several measures to improve the available data in the Region and thus provide a sound
basis to render defensible decisions with regard to avoiding potential conflict. .Among these
measures: all non-da»ignatcd basins within the Region were designated pursuant to NRS 534.030:
totalizing meter installation and reporting were required by State Engineer's Order 1251; field

USGCRP. 2017, Climate Science Special Report: Fourth National Climate Assessment, Volume
I [Wuebbles, D.J., D.W. Fahcy, K.A. Htbbard, D.J. Dokkcn, B.C. Stewart, and T.K. Vlaycock
(cds.)]. U.S. Global Change Research Program. Washington, DC. US.A, 470 pp.. See Chapter 8.
page 237.
Nevada Division of Water Resources, public presentations on the Humbodll River in Lovelock.

W'innemucca. and EIko, February 12-13. 2015.
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invescigatioQS were completed to verify the meter data; the State Engineer enhanced its database
capacity to maintain and manage the pumping data in a publicly accessible manner; the State
Engineer established a policy requiring water rights for pit lake evaporation; and applications to
appropriate groundwater or to change the point of diversion were denied if granting the application
would result in an increase in capture that conflicts with existing rights.

WHEREAS, in 2016, the Humboldt Working Group was assembled to assist in developing
draft regulations to resolve future conflict. The working group members included both surface
water and groundwater users representing municipalities, agriculture, mining, and other
community interests across the Humboldt River Region. Over the course of the next three years,
the group developed a conjunctive management approach whose objective was to protect senior
water rights while at the same time maximizing beneficial use of surface water and groundwater.
This effort culminated in a set of draft regulations that relied on a combination of augmentation
and mitigation through financial compensation to avoid future conflict. Howc\cr. in the 2019
Legislative session, the supporting statutoiy revisions lacked unanimous support and failed.
Surface water users expressed no interest in financial mitigation in lieu of water. Groundwater
users express no interest in being asscs.scd fees for capture that had yet to be quantified by best
available science.

WHERE.\S, in 2016. the State Engineer initiated work with the United States Geological
Survey (USGS) and the Desert Research Institute (DRI) to develop improved groundwater budgets
at the basin scale and to develop numerical groundwater capture models for the Humboldt River
Region. These efforts are intended to .serve as a basis for determining the ctTcci of groundwater
pumping on flows in the Humboldt River and its tributaries. This work will also serve to review
the perennial yield values for the Region, first estimated from the early USGS Reconnaissance
Series Reports and Water Resource Bulletins, which are the primary guideline used by the State
Engineer to determine the availability of groundwater in any particular basin.

WHEREAS, while the completion of the Humboldt River Region groundwater model
study is expected in 2021, preliminary findings from that effort provide insight into the dynamics
of surface water capture by groundwater pumping. These findings indicate that there may be
important non-linear, climate-driven behaviors that influence interactions between the surface
water and groundwater systctns. These behaviors suggest that pumping-relaied capture of surface
water tends to increase during wet years when excess water is available and decrease during dry
years when the potential for conflict is greater. Understanding these phenomena is necessary to
accurately define both the timing and distribution of capture so that conflict attributable to
groundwater pumping can be characterized and quantified. Long-term management will rely on
completion of the modeling effort and a process of public review and deliberation to determine
best practices that satisfy legislative directives of prior appropriation, beneficisd use and the public
interest. Until then, interim management described herein must focus on avoiding increased
capture caused by new appropriations or changes to existing groundwater permits.
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III. AUTHORITY AND NECESSITY

WHEREAS, NRS 533.024 directs the State Engineer "to consider the best available
science in rendering decisions concerning the availability of stuface and underground sources of
water in Nevada."'^

WHEREAS, NRS 533.024 was amended in 2017 adding a new subsection declaring that
it is the policy of Nevada "[t]o manage conjunctively the apprt>priation. use and administration of
all waters of this State, regardless of the source of the water."

WHEREAS, NRS 534.020 provides that all underground waters of the State belong to the
public and are subject to all existing rights.

WHEREAS, NRS 533.370 requires that, in review of an application to appropriate water
or to change water already appropriated, the State Engineer must consider whether there is
unappropriated water in the source of supply, whether the uncommitted groundwater has been
reserved pursuant to NRS 533.0241. whether the proposed use or change conflict.s with existing
rights or protectable interests in existing domestic wells, and whether it threatens to prove
detrimcnul to the public interest.

WHERE.4S, the State Engineer's procedures to evaluate applications to appropriate
groundwater or to change existing appropriations must be applied in a manner that is consistent
and understandable to water right holders and their representatives, and that provide clarity to
water users about how to meet the needs of communities and local economies while avoiding
conflict with senior decreed water rights.

WHERE.AS, procedures established herein allow for efficient administration of
groundwater rights, with provisions for in-stream replacement water and withdrawal of
groundwater permits, when necessary. The intent is to provide the needed flexibility for water right
holders withoiu adding to any capture impacts above what is predicted for the existing base right.
Over time these procedures will result in a reduction in total groundwater commitments, an
increase in availability of surface water in the Humboldt River Region to serve senior priority
rights, and a reduced potential for conflict between groundwater use and Humboldt Ri\ er decreed
rights.

WHEREAS, these procedures do not restrict the State Engineer from adopting funhcr
conjunctive management measures neccssarv to address capture impacts.

IV. ORDER

NOW THEREFORE, IT IS HEREBY ORDERED, that the following considerations
will be implemented by the State Engineer for the review of applications for groundwater rights in
the Humboldt River Region, in addition to those considerations required by NRS 533.370 and

'^NRS 533.024(1 He).
"'N'RS 533.024(1 He).
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established by previous State Engineer's Orders.'^ As used herein, "capture" refers to modeled
capture of surface water of the Humboldt River and its tributaries by groundwater pumping, as
simulated by USGS and DRI groundwater models.

I. Aoplications for New Groundwater .Appropriations

Applications for new appropriations of groundwater where capture, as a percentage of
pumping rate, exceeds 10% after 50 years of continual pumping, may be considered if
capture is offset by providing in-stream replacement water or withdrawing a portion of an
cxi.sting groundwater right. Applications for new appropriations of groundwater where
capture is less than 10% after 50-ycars of continual pumping may be evaluated without the
requirement to offset capture.

A. If in-strcam replacement is used to offset capture:

i. Replacement water using a senior decreed >*'ater right shall be for a crop-type, duty
amount, and priority date that is sutTicient to equal or exceed the predicted cumulative
capture amount of the new appropriation over a 50-year period of use. as determined
by the State Engineer."

ii. Replacement water shall be sufficient to equal or exceed the predicted annual capture
amoimt of the new appropriation during 80% of the years over a 50-year period, as
determined by the State Engineer, and,

iii. Replacement water shall be demon.strated to have an existing place of use that can and
will be stripped of use. Water used in areas of flooding or other areas that cannot be
isolated from die natural or man-caused application of that water will not be considered
for repiacetsent water.

B. If withdrawal of an existing groundwater right is used to offset capture:

i. The amount of the withdrawn right shall be sufficient to equal or exceed the predicted
cumulative capture amount of the new appropriation over a 50-ycar period of use, as
determined by the State Engineer: and

ii. The amount shall be suffident to equal or exceed the predicted annual capture amount
of the new appropriation during 90% of the years over a 50-year period, as determined
bv the Stale Engineer.

.Applications to Change Existing Groundwater Appropriations

Applications to change the point of diversion (POD) of an existing groundwater right will
be considered based on net capture, defined as the difference between capture at the

" Nevada Division of Water Resources' Orders Database, official records in the Office of the State
Engineer, available at http:/hvaier.nv.gov/Stat<iEnginersOrdersLisl.aspx.
" For the purposes of this draft interim order, the mechanism to be used by the State Engineer to
make this determination will be demonstrated in public workshops and available for public review.
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proposed POD and capture at the existing POD. Net capture is commonly described either
in terms of a percentage of the pumping rate, or as a volume of captured water, after a

specified period of continuous pumping.

Change applications where capture at the proposed POD is greater than capture at the
existing POD may be considered if the net capture is offset by providing replacement water
or withdrawing a portion of an existing groundwater right. Change applications where

capture at the proposed POD is less than or equal to capture at the existing POD may be
considered on their merits without the requirement to offisct capture.

If cither replacement water or withdrawn groundwater rights are used they shall be subject

to the same conditions as for new appropriations (as described in Section 1) but the amount
shall correspond to the net capture.

In instances where a change application moves an existing POD cither to a new location
that is upstream of its existing location or nearer to a different tributary, the reach-speciftc
capture impacts to senior decreed water rights who divert their water from those reaches
will be determinative irrespective of the net capture.

3. Addressing Futtm? Conflict Between Existina Valid Groundwater Rights and Decreed

Humboldt River Surface Water Rights

The principle statutoiy mechanism available to the State Engineer to address conflict
among water users is curtailment of junior-priority water use pursuant to NRS 534.110.
The State Engineer finds that the data currently av'ailable do not demonstrate that
curtailment of junior rights could be implemented in a manner that would eliminate
potential future conflict widiout unduly restricting valid existing groundwater rights.

This Order provides mechanisms to prevent the increased potential for conflict over time
in an effort to avoid the severe and devastating potential effects of curtailment of
groundwater rights that support communities and economies throughout the Region.
However, the State Engineer is not precluded from ordering that withdrawals be restricted
to conform to priority rights when necessary : if conflict due to inadequate water supply is
determined to be imminent, and prevention or avoidance cannot be accomplished.

The State Engineer may consider tlie following factors before making any decision
regarding curtailment pursuant to NRS 534.110:

A. Statutory protections:
i. Domestic well protections under NRS 533.024(b).

ii. Preferred uses of water in the interest of public welfare per NRS 534.120(2).
B. Hydrologic conditions:

i. Effectiveness of any curtailment to increase actual flow in the decreed source and
thereby avoid conflict caused by non-dclivcry of senior rights.

ii. Drought conditions as measured by available snowpack data, runoff forecast for the
season, prior years' condition and cumulative water deficiu

iii. Well location and potential for capture as demonstrated by USGS and DRI models
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a. Capture as a percent of pumping rate within the time frame of potential conflict
b. Hydraulic connectivity between a decreed surface water source and a specific well

location and screen depth.
iv. Storage in surface water reservoirs or aquifer storage and recovery projects and the

capacity for this storage to meet scheduled deliveries.
Active management measures:
i. Implementation of Water Conservation Plans developed in accordance with

NRS 540.131.

ii. Active water replacement plans carried out by groundwater right holders.

ADAM SULLIVAN, P.E.

Acting State Engineer

Dated at Carson City. Nevada this

day of . _
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VIA as. MAIL & EMAIL

Deputy Attorney General James Boiotin
do Office of the Attorney General
100 North Carson Street

Carson City. NV 89701
jboiotin@ag.nv.gov

R£: Amended Settlement Agreement & Proposed Order
Pershing County Water Conservation District v. State Engineer
Pershing County District Court, Case No. CV 15-12019

Dear Mr. Bololin:

Wc have reviewed the Draft Interim Order (Order) issued in response to our Scniemenl
Agreement and Mutual Release ("Senlementl with our clicnL Pershing County Water
Conservation District ("PCWCD").

PCWCD advises that the Settlement terms as .set out at page 3. paragraph 2(c), are not
consistent with the Order at page 8. paragraph 3. In good faith, rather than litigate what could be
construed as a breach of the Settlement, PCWCD is willing to enter into an .Amended Settlement
.Agreement as follows:

The Slate Engineer would withdraw the terms of the Order at page 8, paragraph 3.
moving forward with the public process as agreed with the remainder of the Order.
(PCWCD would continue to engage in final good faith with comments and approval of
the same): and

Extend the timeline for the State Engineer to issue a Draft Order addressing the
Settlement terms as set out at page 3. paragraph 2(c) to June 1. 2021.

If such an amendment to the Settlement .Agreement would be acceptable as an alternative.
PCWCD would, at the State Engineer's requesL work with the State Engineer or it's attorney in
the interim on the language for a second draft Order that complies with the Settlement terms at
page 3, paragraph 2(c).

,t>CUOI.QUUL»l.
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Deputy Attorney General James Boloiin
February 8,2021
Page 2 of2

All other terms of the Settlement Agreement would remain unchanged. We look forward
to your response.

Very truly yours.
SCHROEDER LAW OFFICES, P.O.

Thcresc .A. Urc Stix

T.Mj:tau

cc: Client
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April 14,2021

VIA US, MAIL

Division of Water Resources

do Michelirte N. Fairbank, Esq.
Deputy Administrator
901 S. Steward St. 2002

Carson City. NV 89701

RE: Pershing County Water Conservation District
Comments to Proposed Interim Order within the Humboldt River Region

Dear Ms. Fairbank:

On behalf of the Pershing County Water Conservation District f'PCWCD'" or "District").
Schroeder Law Offices submits the following comments regarding the Nevada Division of Water
Resources' ("NDWR's") Proposed Interim Order within the Humboldt Rher Region ("Proposed
Order").' PCWCD's comments and pardcipaiion in the public bearing for the i>roposcd Order
do not constitute a waiver of any claim to which PCWCD may be entitled under the settlement
agreement entered into in Pershing County Water Conservation District v. Tim Wilson. Case No.
CV5-12019 in the Eleventh Judicial District Court of the State of Nevada in and for the County
of Pershing.

Comment 1: The Proposed Order provides incomplete and at times misleading facts. The last
paragraph of Section 1 (Background of the Humboldt River) refers to scheduled deliveries and
states that they have been fully served except at the end of the 2012-2013 drought Proposed
Order, p. 4. However, the scheduled deliveries are impacted in all years, due to capture that
occurs up-stream of the Palisades gage, which impacts the flow rates upon which delivery
scheduling is determined. Additionally, the portion of the river flows that are captured down-
sueam of the Palisades gage are not serving decreed water rights on the river system, they are
serving junior groundwater users. To the extent stream flow capture occurs on the system, the
Decreed rights are not being folly served the amoimt that these rights are entitled. The only
exception would be a year when the river flows are sufficient for deliveries to not be "on
priority" and all Decree rights arc being fully served for die entire irrigation season.

- PCWCD's commcnis to the Proposed Order were developed in conjunction with Consultant Dwighi Smith of
McGinley and .Associates: and Consultant Bennie Hodges, formerly of PCWCD.

1915 NE Cosar E Chavez Boulevard Portland. Oregon 97212 (503) 231-aiOO

10615 Double R Boulevard. Sutte 100. Reno Nevada S9S21 (775) 78S-3SOO

www.water-iavf oom counaetQiM3Uf-taw com
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Comment 2: The last paragraph of Section i also states that certain "long-term hydrologic
uncertainties were not explicitly foreseen in the Bartlett Decree" citing this as the reason for
difRculty developing and implementing management strategies for water use. Id. This statement
is entirely irrelevant and incorrect. The 1931 Bartlett Decree understood that there would be
"climatic variations" resulting in wet years and periods of drought See Bartlett Decree, p. 28; see
also Bartlett Decree, p. 242. Later additions to the Humix)ldt Decree also recognized
hydrographic uncertainties that would require management by priority. See Humboldt River
Water Distribution, Parts I & II. PCWCD agrees that no amount of forecasting can accurately
predict future variabiliqr, however, this is the exact purpose for which the prior appropriation
system was developed and implemented.

Comment 3: The explanatory clauses of the Proposed Order should be more fully developed to
include a complete and accurate factual background for the Proposed Orders. The explanatory
clauses should better set the stage for the management mechanisms provided in the Proposed
Order and therefore aid in any challenges to the adopted Order and provide future interpretations
of those mechanisms and their purposes. These clauses should include:

WHEREAS, in 1964, the Division of Water Resources Published "Humboldt River
Water Distributiort," Part 1 (Problems) and Part II (Priority Tables) to address already
existing distribution issues with Humboldt River Decree water rights.^

WHEREAS, while the completion of the Hiunboldt River Region groimdwater model
study is expected in 2021, preliminaiy findings from the effort, and thus the best
available science to date, supports a determination that groundwater pumping captures
Humboldt River surface water.'

WHEREAS, the preliminary findings from the effort also provide insight into the
dvTtamics of surface water capture by groundwater pumping. These findings indicate that
there may be additional non-linear, climate driven behaviors that influence interactions
between the surface water and groundwater systems. Understanding these behaviors are
necessary to accurately define both the timing and distribution of capture so that conflict
attributable to groundwater pumping can be characterized and quantified. Long-term
management will rely on completion of the modeling effort, a process of public review
and deliberation to determine best practices that satisfy legislative directives of prior
appropriation, beneficial use and public interest, and proposed legislation to develop
l^ter management directives and tools not contemplated prior to conjunctive
management. Until then, interim management described herein will focus on avoiding

- Proposed co be inserted in Section I. after paragraph 2.

' Proposed to be Inserted in Section [I in place of paragraph S and followed by graphics showing the same from
Slides 111 and 112 of February 4.2021 Humboldt River Region Modeling Update.

tDoa;
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capture under the best available science and legislative directives and tools already in
place/

Comment 4: The last paragraph of Section II (Actions Taken Since the Drought) states that
long-term management will rely on completion of the modeling effort, public review, and
determination of best practices, but until then ''interim management described herein must focus
on avoiding increased capture caused by new appropriations and changes to existing
groundwater permits." Proposed Order, p. 5. This suggests that Section 3 of the Proposed Order
should not be included and that NDWR does not intend to manage existing and future conflicts
between existing junior groundwater withdrawals and senior decreed surface water rights until
some unknown future time.

Comment S: Further, the Proposed Order is not consistent with the fnesentation and summary
NDWR provided on February 4,2021 as part of the Humboldt River modeling update. The
presentation discussed legacy effects of pre-existing permits (slides 112 and 114); goals to
prevent, avoid, reduce, and mitigate conflicts due to capture (slide 113), and focused curtailment
(slides 118 and 123). Ycl none of these mechanisms are contemplated in the Proposed Order.

Comment 6: ND^Ml's threshold for new groundwater appropriations that require capture offsets
is not sufficiently specific. The proposed threshold of 10% after 50 years of continual pumping
fails to recognize large groundwater appropriations that would result in significant and impactful
captures after 50 years, but that may still f^l below the 10% threshold. As such, NDWR should
provide an additional voliunetric threshold and require that capture not exceed that volume or
10% after 50 years of continual pumping, whichever is less.

Comment 7: .Alternatively. NDWR should consider other thresholds that are more equitable to
different water users, especially small appropriaiors who may trigger mitigation of a couple acre-
feet when large appropriators with significantly more impact avoid mitigation due to the blanket
10% threshold. For example. NDWR may consider a tiered volumetric or percentage approach
that recognizes more tolerance for small sqjpropriations and less for large appropriations.
However, large appropriations should include multiple small appropriations that have a
combined total duty to avoid users breaking up appropriations as a loophole to trigger mitigation.

Comment 8: "New appropriations" should be defined. Specifically, NDWR should clarify if
"new appropriations" include "temporary" (traditiottal 1-year applications) and limited duration
appropriations, such as those granted for mining and milling, and mine dewatering. PCWCD
would encourage NDWR to include "temporary" and limited duration mining applications
among "new appropriations" that could require replacement water pursuant to the order.

Comment 9: In addition to including limited duration mining applications as "new
appropriations," the analysis for new appropriations to require capture offset should be
expanded. Limited dioation raining appropriation may not include 50 years of continual

* Revision of e.xisiing Section II. par^raph 5, proposed lo follow the proceeding proposed paragraph.
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pumping. However, the analysis for these appropriations should adequately consider the post-
pumping implications as capture effects may not be experienced until pumping ceases.

Comment 10: The Proposed Order should clarify if the mitigadon requirements stated will affect
the current process for mitigating pit lake evaporation loss.

Comment 11: The term 'priority date" should be clarified in paragraph 1 .A.i of the Order. The
inclusion of "priority date" in the features of in-stream replacement water as it relates to a new
appropriation* is unclear.

Comment 12: NDWR should require additional proof from applicants regarding the water
provided for offset. For example. NDWR should require applicants to show that the existing
groundwatcr rights proposed to offeet new appropriations is "wet water." This will prevent the
use of "paper" water rights as offset water, creating additional pressure on the Humboldl River
Region water availability and resulting in greater impacts to senior surface water rights. PC WCD
encourages NDWR to consider the factors outlined in Idaho for acquisitions of water to the
Water Supply Bank and to utilize similar criteria for offset water.*

Comment 13: FCWCD urges NDWR to remove Section 3 of the Proposed Order in its entirety
and develop the mechanisms for mitigating conflicts between existing groundwater rights and
decreed surface water rights into a more robust and independent Interim Order. .As dr^ed.
Section 3 of the Proposed Order feils to adequately create any concrete mitigation strategics for
conflicts between existing water rights.

Comment 14: The Proposed Order feiis to address the mechanism NDWR will employ to
regulate existing and future conflicts between Decreed Huraboldt River surface water rights and
"valid" groundwater rights. The Proposed Order claims that "data currently available do not
demonstrate that curtailment of junior rights could be implemented in a manner that would
eliminate potential future conflict without unduly restricting valid existing groundwater rights."
While PC WCD understands that strict priority-based curtailment of Humboldt River Region
groundwater rights will not have a linear effect on impacts to sem'or surface water rights, it does
not agree with ND WR's assertion that curtailment will "unduly [restrict] valid existing
groundwatcr rights."

Any determination that groundwater rights are valid under Nevada siamtory law would require
them to have been issued without injury or effect on senior water rights, including surface water
rights. Further, the permits and certificates for ground water rights are issued with the condition
that such rights of use are subject to c.xisting rights. Additionally. NDWR is legislatively

' This section is incorporated by reference into paragraph 2, Appiication to Change Existing Groundwater
Appropriations. Piesumabty, an ̂ plication to change an existing groundwater appropriation is where the inclusion
of a superior pritnity date truly applies as any existing senior decreed water right forfeited as capture off-set water
would always pred^ an application for a tiew appropriation absent an application for a vested water right.
^ The requirements for Acquisitions of Water for the Idaho Water Supply Bank (Rule 25) can be found at the
following link at page 4; hnps://3dminrules.id3ho.gov/mles/cunent/37/370203.pdf.

;w:rvii ttat :
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mandated to manage groundwaier and surface water rights conjunctively. As is clearly evident
from the Proposed Order, previously issued groundwater rights continue to affect senior decreed
surface water rights which is especially evident in certain years. Thus, the assertion that these
groundwater rî its are "valid" is in question. As such, it may be necessary for NDWR to review
existing rights and validity in light of statutoiy requirements for issuance of water rights, the
permit/certificate terms, and conjunctive management In addition, a mechanism must be
employed now to address these existing conflicts whether it be those tools already available to
NDWR such as strict curtailment or a more technical solution.

Qjmment 15: NDWR's assertion that it "is not precluded from ordering that withdrawals be
restricted to conform to priority rights when necessary: if conflict due to inadequate water supply
is determined to be imminent does not sufficiently protect senior decreed surface water rights.
Nevada law prohibits the appropriation of groundwater that conflicts with existing rights. See
NRS 533.370(2). Such conflicts are not limited to those that are 'imminenL" .As NDWR stated in
its order "a basic tenant of prior appropriation is that if there is not enough water to serve all
users then senior right holders are entided to water before junior right holders." Proposed Order.
p. 4. .As such, NDWR's qualification requiring junior conflicts with senior right holders be
"inuninent" prior to restricting withdrawals is not a condition precedent for NDWR's regulation
as required by Nevada law.

Comment 16: The Proposed Order fails to provide a concrete mechanism by which NDWR will
order withdrawal restrictiorus. PCWCD recognizes NDWR's hesitation for outright curtailment
of groundwater that only influences decreed surface water rights in droi^ht years or under
certain hydrographic conditions that may change from year to year. However, it is already a
customary practice in Nevada to "turn ofT junior water users to facilitate delivery of water to
senior water right holders. As such, the order should describe the concrete mechanisms NDWR
will use to facilitate turning off water users that conflict with senior decreed surface water rights
in low water years. The current language that NDWR "is not precluded from ordering that
withdrawal be restricted" and those factors it "may consider" does not provide a specific enough
process and system by which NDWH will enstrre that such withdrawals that affect senior decreed
surface water rights will be restricted. Given that NDWR has many years of measuremeius along
the various stream segments at critical locations, it has at its disposal many optimal locations at
wiiich it could measure "affect" These measurements could act as the "yardstick" to allow calls
on the Humboldt River by senior surface water users early in the season to be regulated by
NDWR in the upper reaches to avoid a situation wherein the available water has already been
appropriated upstream so as not to be available to fulfill the senior surface water users' cali.

Comment 17: Additionally, the Proposed Order fails to address how NDWR will use those tools
it has under Nevada statutes to address impacts to senior water users. These tools include: (1)
designating over appropriated basins in the Humboldt River Region as critical management
areas; (2) ̂ginning forfeiture proceedings of unused w ater rights: (3) cancelling permits where
applicant is not developing infrastructure and therein not proceeding in good feith as required by
N^ 533.395; and (4) exploring the creation and designation of an additional hydrographic area

e:ti .«au i
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or designation area along the Humboldt River corridor to facilitate more targeted management
within the area providing the most significant impacts.

Comment 18: Given the numerous delays and the fact that the groundwaler capture mode! will
always be "a work in progress," such a feel, cannot preclude the development of clear
mechanisms to manage existing conflicts between groundwater rights and decreed Humboldt
River surface water rights. The State Engineer has succeeded in developing clear mechanisms for
mitigating new appropriations and change applications that will rely on the groundwater capture
model. The mechanisms for both of these future conflicts relies on a determination of "capture"
which is defined in the Proposed Order as "modeled capture of surface water of the Humboldt
River and its tributaries by groundwater pumpii^ as is simulated by USGS and DRI
groundwaler models.'" Proposed Order, p. 7 (Emphasis added). .■\s such. NDWR has
demonstrated its ability to develop clear mechanisms to combat conflicts, even though "capture"
or similar measurements are dependent on the "completion" of the groundwater capture model.
Therefore, NDWR should act now to create a clear mechanism for combating the conflicts of
more immediate concern to senior right holders, those feat already exist The incomplete model
should not be used as an excuse to do nothing given the ongoing drought and the 2021 water
budget. The incomplete model has collected much data that is available as a tool for regulation.
This data should be used by NTDIMI to regulate junior groundwater withdrawals.

Comment 19: NDWR should consider alternative forms of water conservation and mitigation.
Dut>- based curtailment is one example. Increased efficiency through use of sprinkler irrigation
could result in curtailment of duty from 4 acre-feet to 3 acre-feet without "unduly rcsuicting
valid existing groundwater rights." Proposed Order, p. 8.

Comment 20: Further. NDWR's legislative mandate to conjunctively manage the state's water
resources, requires NDWR to consider reducing groundwater duties to conform to the Humboldt
River Decree. For example, in recognizing the limited water resource, the Bartlett Decree limits
the duty of Humboldt River water for harvest crops (cultivate crops and native or other grass
lands sufficient to produce hay) to 3 acre-feet, meadow pasture to 1.5 acre-feet, and diversified
pasture to .75 acre-foot. See Bartlett Decree, p. 52. Under conjunctive management,
groundwater rights in the region should be similarly limited.

Comment 21: The Proposed Order should bar interbasin transfers to conserve the already
stretched water resources within their respective basins and the Humboldt River Region.

Comment 22: NDWR should consider working with interested parties such as PCWCD to draft
jointly sponsored legislation for the 2023 legislature. This proposed legislation would provide
legally defensible opportunities to regulate groundwater uses and pumping. This would allow
the state to have clear and separate regulatory tools to reqiure curtailment for individual
groundwater rights that are conflicting with senior surface water rights, based on marmer of use
and proximity to the river or tributaries. Curtailment could then be enforced on the river corridor
wells, while still protecting municipal, industrial, and domestic water sources. The proposed
legislation could also include a capture reduction credit system for projects or transfers that make
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a notable reduction to river capture. For example, 50% of reduction could be applied as a credit
that could be leased or sold to provide incentives for lower-value wells near to the river to cease
pumping and provide an easier mechanism for offsetting impacts. Lastly, the legislation could
include a system to penalize, monetarily or otherwise, unus^ water rights.

We thank you for considering PC WCD's comments during the development of the
Proposed Order. Please contact our office at (775)786-8800 if you have any questions.

Very truly yours,
SCHROEDER LAW OFFICES, P.C.

Laura A. Schroeder

Therese A. Ure Stix

LAS:crs

cc: Client
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IN THE OFFICE OF THE STATE ENGINEER

OF THE STATE OF NEVADA

ORDER #1329

ESTABLISHING INTERIM PROCEDURES FOR MANAGING GROUNDWATER

APPROPRIATIONS TO PREVENT THE INCREASE OF CAPTURE AND CONFLICT
WITH RIGHTS DECREED PURSUANT TO THE HUMBOLDT RIVER

ADJUDICATION

I.

OVERVIEW

WHEREAS, it is well established that the source of water to a pumping well originates

from three primary sources; first from groundwater storage, then increasing over time from capture

of streamflow (where present in a hydrographic system) and evapotranspiration.'-^ The terms

"stream capture" or simply "capture," as used in this Order, refer to a reduction in streamflow

caused by groundwater pumping. Decades of groundwater pumping in the Humboldt River Region

(Region) has led to increasing capture of the Humboldt River and its tributaries, resulting in

growing conflict with rights of the Humboldt Decree.

WHEREAS, there are a range of actions or strategies that may be implemented by water

users, whether in cooperation with the State Engineer or through other means, to mitigate or avoid

conflict. Regional groundwater models currently in development by the United States Geological

Survey (USGS) and Desert Research Institute (DRI) are an important tool that will be used to

demonstrate the effectiveness of different management strategies and possible administrative

actions. Public participation throughout the process of developing a long-term management

strategy is an essential component for communication, transparency, and successful

implementation. Through the State Engineer's engagement with the community of water users

within the Humboldt Region, several viable strategies have come under consideration, and include:

•  Prohibition on pumping within a determined capture zone under certain thresholds of
predicted seasonal water supply;

•  Credit systems that account for non-use or for return flow from artificial recharge;

' Charles V. Theis, 1940, The Source of Water Derivedfrom Wells -Essential factors controlling
the response of an aquifer to development. Civil Engineering, v. 10, no. 5, p. 277-280.
^ Barlow, P.M., and Leake, S.A., 2012, Streamflow Depletion by Wells - Understanding and
Managing the Effects of Groundwater Pumping on Streamflow, U.S. Geological Survey Circular
(Dec. 1,2021,1:06 p.m.) 1376, 84 p., https://doi.org/10.3133/cirl376
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•  Enhanced storage capacity, including aquifer storage and recovery that benefits the
Humboldt River system;

• Use of conservation funds to enact measures that benefit the Humboldt River such as

purchase of groundwater rights that are in immediate/frequent conflict with the
Humboldt decree;

• Other private party agreements to resolve conflict; and/or
• Withdrawal or abandonment of existing committed rights.^

WHEREAS, the primary mechanism available to the State Engineer to unilaterally address

conflict among water right holders is to order that withdrawals of groundwater be restricted to

conform to priority rights per NRS 534.110(6). However, it is also well established that

groundwater use in the Humboldt River Region is fundamental to the Region's culture,

communities and economic vitality. Strict curtailment would be a draconian measure resulting in

significant and lasting economic harm. It is further recognized that permitted groundwater use is a

beneficial use. Additionally, a varying amount of the source of water to pumping wells originates

from sources other than stream capture and this use is not in conflict with the Humboldt Decree.

For these reasons, among others, strict curtailment is not a preferred option. Rather,

implementation of a management framework based on the quantifiable impact of each

groundwater well's capture of streamflow will more precisely address harm from any conflict with

Humboldt decreed rights.

WHEREAS, the State Engineer recognizes that any comprehensive solution will require

extensive outreach to those impacted by any future decisions and management strategies, including

water right holders, tribal communities, water users, representatives of conservation and

environmental interests, and other interests (collectively referred to as "stakeholders"). The State

Engineer seeks to collaborate with stakeholders on the development of long-term management

strategies, supported by groundwater models that are currently in development, to address conflict

caused by stream capture without arbitrary curtailment or other administrative restrictions on

groundwater use. The State Engineer anticipates that any future management framework shall

consider active water replacement plans carried out by groundwater right holders, local water

resource plans developed in accordance with NRS 278.0228, implementation of Water

Conservation Plans pursuant to NRS 540.131, preferred uses of water in the interest of public

^ See generally, comments received from the draft interim order; notes from Working Group
meetings, notes from Humboldt River Basin Water Authority meetings, official records of the
Nevada Division of Water Resources.
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welfare pursuant to NRS 534.120(2), and domestic well protections under NRS 533.024(b). It is

also anticipated that any such framework will be supported by the use of the USGS and DRI

models to demonstrate effectiveness in preventing conflict resulting from groundwater use within

the Humboldt River Region.

WHEREAS, the State Engineer recognizes that under the current conditions there are

substantial implications for the water users in the Humboldt River Region. The State Engineer also

acknowledges and appreciates that the water users understand the issue and share in the desire to

see an effective management strategy that addresses the issues relating to groundwater use that

conflicts with senior decreed rights and the need for a defensible outcome. While the science that

will be used to inform those long-term management strategies is being finalized, an interim

protocol is necessary to avoid exacerbating existing problems. This Order establishes the

management framework that the State Engineer is adopting for this period to avoid additional harm

to water rights above what is already occurring.

11.

BACKGROUND OF THE HUMBOLDT RIVER REGION

WHEREAS, the Humboldt River Region is delineated by the topographic boundary of the

Humboldt River watershed, extending over 11,000 square miles, including 34 hydrographic basins

in eight Nevada counties. Hydrographic basins within the Humboldt River Region include Marys

River Area (042), Starr Valley Area (043), North Fork Area (044), Lamoille Valley (045), South

Fork Area (046), Huntington Valley (047), Dixie Creek-Tenmile Creek Area (048), Elko

Segment (049), Susie Creek Area (050), Maggie Creek Area (051), Marys Creek Area (052), Pine

Valley (053), Crescent Valley (054), Carico Lake Valley (055), Upper Reese River Valley (056),

Antelope Valley (057), Middle Reese River Valley (058), Lower Reese River Valley (059),

Whirlwind Valley (060), Boulder Flat (061), Rock Creek Valley (062), Willow Creek Valley

(063), Clovers Area (064), Pumpernickel Valley (065), Kelly Creek Area (066), Little Humboldt

Valley (067), Hardscrabble Area (068), Paradise Valley (069), Winnemucca Segment (070), Grass

Valley (071), Imlay Area (072), Lovelock Valley (073), Lovelock Valley-Oreana Subarea (073A),

and White Plains (074).
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WHEREAS, the Bartlett Decree** dated October 20, 1931, in the Sixth Judicial Court of

the State of Nevada, establishes relative rights to the use of the waters of the Humboldt River and

setting forth the dates of priority and duties of water for the decreed claims. The Bartlett Decree

determined the waters of the stream system to be fully appropriated, and that in an average year

there existed no surplus water for irrigation. Subsequent decrees, orders and writs made corrections

to the Bartlett Decree, collectively forming the Humboldt River Adjudication, hereafter referred

to as the "Humboldt Decree." This process was complete by 1938. The most senior decreed surface

water right in the Humboldt River system has a priority date of 1861 and the most junior right has

a priority date of 1921.^ The Humboldt Decree does not include the Little Humboldt River

adjudication or Reese River vested claims.

WHEREAS, Humboldt River flow measured at the Palisade gage is the primary tool

utilized for determining and scheduling delivery amounts of Humboldt River decreed rights.®

Deliveries are scheduled during the irrigation season based on the daily flow measurement at the

gage,' When daily flows at the Palisade gage are sufficient to deliver all decreed rights on the

Humboldt River and its tributaries, all water rights irrespective of location above or below the gage

are scheduled to receive their full duty of water. When flows are not sufficient to deliver all decreed

rights, those rights with senior priority dates are served first. In practice, actual deliveries over the

expanse of the Humboldt River Region may be different than exact scheduled deliveries due to a

wide range of variables including water distribution and management practices and climatic

variations that affect riparian evapotranspiration rates, streambank storage, and baseflow.

WHEREAS, during the 2012-2015 period the Humboldt River R,egion experienced one

of the worst droughts since 1902,® Annual flow at the Palisade gage for that 4-year period averaged

82,872 acre-feet, which is 30% of the historical average annual flow of 287,846 acre-feet for the

** Bartlett Decree, incorporated as Section 1 into the Decree entered In the Matter of the
Detennination of the Relative Rights of Claimants and Appropriators of the Waters of the
Humboldt River Stream System and its Tributaries, Case No. 2804, Sixth Judicial District Court
of the State of Nevada, In and For the County of Humboldt (October 20,1931).
^ In the Matter of the Determination of the Relative Rights of Claimants and Appropriators of the
Waters of the Humboldt River Stream System and Tributaries, Case No. 2804, Sixth Judicial
District Court of the State of Nevada, In and For the County of Humboldt (October 20,1931).
® Bartlett Decree, the decreed irrigation season begins March 15th downstream of Palisade and
April 15th upstream of Palisade and ends on varying dates depending on location and culture,
' United States Geological Survey (USGS) Gage 10322500, Humboldt River at Palisade,

® Period of record for the Palisade gage begins in 1902,
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period of record spanning 112 years.^ At the headwaters of the Humboldt River system during

2012-2015, upstream of any significant groundwater pumping, Lamoille Creek also experienced

its lowest 4-year flow since at least 1944 when continuous flow measurements on Lamoille Creek

started.'® By the end of the irrigation seasons in 2014 and 2015 the Humboldt River at Imlay was

dry and water was unavailable to allocate to downstream surface water users in the Lovelock area.

In the midst of the unprecedented drought, senior decreed water right holders alleged that junior

groundwater appropriators were capturing surface flows of the Humboldt River and that

groundwater use conflicted with the delivery of their surface water rights. In a writ petition filed

in the 11th Judicial District Court for Pershing County in 2015, senior water right holders requested

that the Court require the State Engineer to take action within his statutory authority to address the

alleged conflict."

WHEREAS, nearly all groundwater uses within the Humboldt River Region are Junior to

decreed surface water rights in the Humboldt River and its tributaries. There are only four active

groundwater permits having a priority date earlier than 1921, the date of the most junior Humboldt

Decree right.'^ Groundwater development began to increase more substantially in the 1960s and

has gradually increased in the decades since. Groundwater is now extensively relied upon for all

manners of use, supporting communities and industry throughout the Region. Groundwater rights

were approved in accordance with existing Nevada law over the years by the State Engineer based

upon findings that unappropriated water was available and its use would not conflict with existing

rights or the public interest.

WHEREAS, it is scientifically understood that groundwater pumping has the potential to

capture streamflow when surface water and groundwater are hydraulically connected, either by

inducing greater infiltration losses from the stream channel or by reducing the amount of

® For water years between 1902-1906 and 1912-2019.
'® USGS Gage 10316500, Lamoille Creek Near Lamoille. Note that flow measurements also
exist for a period between 1915 and 1923.
'' Petition for Writ of Mandamus, or in the Alternative, Writ of Prohibition, In the Eleventh
Judicial District Court of the State of Nevada In and For the County of Pershing, (Case No. CV
15-12019), Pershing County Conservation District v. Jason King, P.E., State Engineer of the
State of Nevada, Division of Water Resources, Department of Conservation and Natural
Resources,

See Permit 1843, Certificate 139; Permit 2397, Certificate 399; Permit 3520, Certificate 995;
and Permit 4589, Certificate 749, Nevada Division of Water Resources' Water Rights Database,
official records of the Nevada Division of Water Resources,
http://water.nv.gov/hvdrographicabstract.aspx
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groundwater that would otherwise discharge as baseflow to the stream.'' The potential for

hydraulic connectivity and capture by itself does not necessarily demonstrate that conflict is

occurring or will occur in the future, or that surface water deliveries cannot be met. However,

because stream capture due to pumping necessarily reduces streamflow, any amount of capture in

a fully appropriated river system when not in full priority will reduce surface water that would

otherwise have been delivered to surface water right holders. In addition, with climate models

forecasting a continuing pattern of increasing frequency and intensity of droughts and flood

events,*'' drought-accentuated natural losses from the river, combined with the likelihood for

greater drawdown due to increased reliance on groundwater during drought, may increase the

future potential for insufficient surface flow to fully serve decreed rights. The hydrologic

connection between surface water and groundwater was not a consideration in the Humboldt

Decree, but these long-term dynamics underscore the difficulty in developing and implementing

conjunctive management strategies for future administration of groundwater and surface water in

the Humboldt River Region.

III.

ACTIONS TAKEN SINCE THE 2012-2015 DROUGHT

WHEREAS, a basic tenet of prior appropriation is that if there is not enough water to serve

all users then senior water right holders are entitled to water before junior right holders." During

the drought period of 2012-2015 available data were insufficient to identify to what extent

groundwater pumping was causing the inadequacy of water supply for Humboldt River senior

decreed right holders and to what extent it was the result of natural low flow because of drought.

" Charles v. Theis, 1940, The Source of Water Derived from Wells—Essential factors
controlling the response of an aquifer to development. Civil Engineering, v. 10, no. 5, p. 277-
280.

USGCRP, 2017, Climate Science Special Report: Fourth National Climate Assessment,
Volume I [Wuebbles, D.J.. D.W. Fahey, K.A. Hibbard, D.J. Dokken, B.C. Stewart, and T.K.
Maycock (eds.)]. U.S. Global Change Research Program, Washington, DC, USA, 470 pp.. See
Chapter 8, page 237.
" See NRS 534.110, providing for curtailment by priority. See also Wilson v. Pahrump Fair
Water, LLC, 481 P. 3d 853,860 (2021) ('That some water rights must necessarily acquiesce to
senior water rights is a natural consequence of the prior appropriation doctrine" quoting Fox v.
Skagit Cty., 372 P.3d 784,796 (Wash. App. 2016)); U.S. v. Orr Water Ditch Co., 600 F.3d 1152,
1158-59 (9th Cir. 2010) ("Surface water contributes to groundwater, and groundwater
contributes to surface water...[Surface rights granted by decree] cannot be defeated by allocation
of water to others-whether by allocation of surface water or groundwater.").
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Analysis of the data at the time indicated that curtailing junior groundwater pumping to protect

senior decreed rights would result in a negligible addition to flow in the River and that such action

would not likely be legally defensible without additional data and scientific analysis. However,

such action would have had devastating and severe impacts to the communities and economies

throughout the Region that rely on groundwater.'^ Consequently, no curtailment was imposed.

WH£R£AS» in the years since the end of the 2012-2015 drought, the State Engineer

initiated several measures to improve the available data in the Region and thus provide an informed

and sound basis to render decisions with regard to avoiding potential conflict. Among these

measures;

1. All non-designated basins within the Region were designated pursuant to NRS
534.030;

2. Totalizing meter installation and reporting were required by State Engineer's Order
1251;

3. Field investigations were completed to verify installation and meter data;
4. The Nevada Division of Water Resources enhanced its database capacity to maintain

and manage the pumping data in a publicly accessible manner;
5. The State Engineer established a policy requiring water rights for pit lake evaporation;

and,

6. Applications to appropriate groundwater or to change the point of diversion (POD) of
existing groundwater rights were denied if granting the application would conflict with
existing senior rights due to stream capture.

WHEREAS, in 2016, the State Engineer assembled the Humboldt River Working Group"

to assist in developing draft regulations to resolve future conflict between surface and groundwater

rights. The Working Group members included both surface water and groundwater users

representing municipalities, agriculture, mining, and other community interests across the

Humboldt River Region. Over the course of the next three years, the Working Group developed a

conjunctive management approach whose objective was to protect senior water interests while at

the same time maximizing beneficial use of surface water and groundwater. This effort culminated

in a set of draft regulations that relied on a combination of mitigation plans and financial

compensation to avoid future conflict. However, in the 2019 Legislative session, the statutory

Nevada Division of Water Resources, public presentations on the Humboldt River in
Lovelock, Winnemucca, and Elko, February 12-13,2015. Analysis available in the files of the
Nevada Division of Water Resources.

The Humboldt River Working Group consists of representatives from key stakeholder and
water user groups from within the Humboldt River Region with the common purpose to propose,
negotiate, and provide feedback on conjunctive use management regulations.
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revisions required to give the State Engineer the authority to implement the draft regulations were

unsuccessful.'^ Surface water users expressed no interest in financial mitigation in lieu of water.

Groundwater users likewise expressed no interest in being assessed fees for capture that had yet to

be quantifted by best available science.'^

WHEREAS, since 2016, the State Engineer has worked with the USGS and DRI to

develop improved groundwater budgets at the basin scale and to develop numerical groundwater

capture models for the Humboldt River Region. These peer-reviewed products are intended to

serve as a basis for determining the effect of groundwater pumping on flows in the Humboldt River

and its tributaries.^® When published, and made publicly available, this model study will provide

a consistent basis and a scientifically sound measure to evaluate different management strategies.

These products will allow for the development of capture maps, which identify the relative

potential for the capture of surface water flow at any given well location and the potential for the

capture of surface water flow over different durations of time. This study will also serve as a

foundation for review of the perennial yield^' values for the Region, first estimated from the early

USGS Reconnaissance Series Reports and Water Resource Bulletins, which are the primary

guidelines used by the State Engineer to determine the water budget for any particular basin.^^

WHEREAS, while the completion of the Humboldt River Region groundwater model

study is expected in 2022, preliminary findings from that effort provide insight into the dynamics

of stream capture by groundwater pumping. These findings indicate that there may be important

non-linear, climate-driven behaviors that influence interactions between the surface water and

'®AB51 (2019).
See Minutes of the Meeting of the Assembly Committee on Natural Resources, Agriculture and

Mining, February 27,2019, (Dec. 2,2021,1:08 p.m.)
https://www.leg.state.nv.us/Session/80th2019/Minutes/Assemblv/NRAM/Final/309.pdf
^ See Nevada Water Science Center: Evaluation of Streamflow Depletion Related to
Groundwater Withdrawal, Humboldt River Basin, (December 2, 2021,1:10 p.m.)
httDs://nevada.usgs.gov/humboldtdeDletion/index.html

Perennial yield is defined as the maximum amount of groundwater that can be withdrawn each
year over the long term without depleting the groundwater reservoir. Perennial yield is ultimately
limited to the maximum amount of natural discharge that can be utilized for beneficial use. The
perennial yield cannot be more than the natural recharge to a groundwater basin and in some
cases is less. See Office of the State Engineer, Water for Nevada, State of Nevada Water
Planning Report No. 3, p. 13, Oct. 1971.
^ See, e.g. Hydrographic Area Summary for Marys River Area, (042), (December 2,2021,1:10
p.m.) https://nevada.usgs.gov/humboldtdepletion/HuinboldtDeDletionProDosal Public.pdf
official records in the Nevada Division of Water Resources.
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groundwater systems. These behaviors suggest that pumping-related capture of surface water tends

to increase during wet years when excess water is available and decrease during dry years when

the potential for conflict is greater.^^ Understanding these phenomena is necessary to accurately

define both the timing and distribution of capture so that conflict attributable to groundwater

pumping can be characterized and quantified. Lx)ng-term management strategy will rely on

completion of the modeling effort and a process of public review and deliberation to determine

best practices that satisfy legislative directives of prior appropriation, beneficial use and the public

interest. Until then, the interim management practices described herein focus on statutorily

available mechanisms for avoiding conflict due to increased capture caused by new appropriations

or changes to existing groundwater permits.

WHEREAS, as of the date of this Order (Fall 2021) the Region is two years into a Severe

to Extreme Drought.^"* Humboldt River flows for the summer of 2021 were running at or below

10th percentile flow levels,^ very little decreed water was served during the 2021 irrigation

season, and current Rye Patch Reservoir storage is approximately 7,000 acre-feet, which is 4% of

the reservoir's capacity. This current condition highlights the difficult issues that face the water

users in the Region, which are especially apparent during droughts like these.

IV.

AUTHORITY AND NECESSITY

WHEREAS, NRS 533.024(l)(c) directs the State Engineer "to consider the best available

science in rendering decisions concerning the availability of surface and underground sources of

water in Nevada."

WHEREAS, NRS 533.024(1) was amended in 2017 adding a new subsection declaring

that it is the policy of Nevada "[t]o manage conjunctively the appropriation, use and administration

of all waters of this State, regardless of the source of the water."^

WHEREAS, NRS 532.120 authorizes the State Engineer to make such reasonable rules as

^ Steven Jepsen, Kip Allander, and Kyle Davis, "Behavior and prediction of stream capture
under varying streamflow conditions," presentation at Nevada Water Resources Association
Annual Conference, Jan. 26,2021, (Dec. 2,2021 1:11 a.m.)
https://www.voutube.com/watch?v=2vLa 1 hesE E
U.S. Drought Monitor, Nevada Map, October 5, 2021, (Dec. 2,2021, 1:12 p.m.)

https://droughtmonitor.unl.edu/data/pdf/20211005/20211005 nv trd.pdf
uses gaging stations (10318500, 10321000, 10325000, 10327500, 10333000).
NRS 533.024(l)(e).

Exhibit 3 Page 09

NGM0316



Order #1329

Page 10

may be necessary for the proper and orderly execution of the powers conferred by law.

WHEREAS, NRS 534.020 provides that all underground waters of the State belong to the

public and are subject to all existing rights.

WHEREAS, NRS 533.370(2) requires that, in review of an application to appropriate

water or to change water already appropriated, the State Engineer must consider whether there is

unappropriated water in the source of supply, whether the uncommitted groundwater has been

reserved pursuant to NRS 533.0241, whether the proposed use or change conflicts with existing

rights or protectable interests in existing domestic wells, and whether it threatens to prove

detrimental to the public interest.

WHEREAS, the State Engineer's procedures to evaluate applications to appropriate water

or to change existing appropriations must be applied in a manner that is consistent and

understandable to water right holders and their representatives.

WHE^REAS, the State Engineer is responsible for establishing procedures to evaluate

applications that provide clarity to water users about how to meet the needs of communities and

local economies while avoiding conflict with senior decreed water rights.

WHEREAS, procedures established by this Order are intended to allow for efficient

administration of groundwater rights, with provisions for in-stream replacement water and

withdrawal or duty limitation of groundwater permits, when necessary. The intent is to provide

needed flexibility for water right holders without increasing conflict by adding to any capture

impacts above what is already occurring. In the short term, these procedures will make progress

toward avoiding conflicts and preserving the availability of surface water in the Humboldt River

Region to serve senior priority rights.

WHEREAS, during this interim period before the USGS and DRI models are published

and while long-term strategies are being developed with involvement from the stakeholder

community, the State Engineer may adopt further conjunctive management measures necessary to

address capture impacts.

ORDER

NOW THEREFORE, IT IS HEREBY ORDERED, that in addition to those

considerations required by NRS 533.370 and established by previous State Engineer's Orders

discussed herein, the following procedures are being implemented by the State Engineer for the

review of applications for groundwater rights in the Humboldt River Region:

1. Applications for groundwater rights will be reviewed for increases to stream capture.
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and cannot increase conflict along the Humboldt River or its tributaries. Capture shall be

determined by the State Engineer using established analytical or numerical methods along with

any available knowledge of aquifer properties associated with the points of diversion. These rules

apply to:

A. New appropriations of groundwater where annual capture is predicted to exceed 10%

of duty for any year during 50 years of continual pumping. Continual pumping is defined as the

annualized duty amount requested under the application. Where there is a non-consumptive return

flow component of the application, the annualized duty amount only applies to the consumptive

portion.

B. Applications to change the point of diversion of existing rights that are predicted to

result in an increase of net capture on the system or a tributary, defined as the difference between

capture at the proposed POD and capture at the existing POD, and where annual capture at the

proposed POD is predicted to exceed 10% of the permitted duty in any year during 50 years of

continual pumping.

C. Temporary applications filed under NRS 533.345 to change the point of diversion of an

existing groundwater right and applications for new groundwater appropriations filed under the

provisions of NRS 533.371.

2. Capture shall be offset by not diverting an existing decreed right (in-stream replacement

water), or by the withdrawal of an existing groundwater permit (meaning that the groundwater

permit is no longer active, in part or in its entirety) so the resulting availability of streamflow is

not less than it was prior to the appropriation or the change in the point of diversion.

A. In-streara replacement water or withdrawn groundwater rights shall be sufficient to

equal or exceed the predicted annual capture amount if there is a reasonable probability

that the replacement water will be available, in both time and quantity, as determined

by the State Engineer. The State Engineer finds that "reasonable probability" would be

an 80% probability threshold, which is established to ensure a replacement surface

water right or a groundwater withdrawal right is of sufficient quantity and priority to

reliably offset annual capture in 40 out of 50-years after an application is approved. In

the case of replacement water, probabilities can be determined based on historical

This threshold is considered to represent the range of certainty of the methods currently being
used to calculate capture.

Exhibit 3 Page 11

NGM0318



Order #1329

Page 12

Humboidt River flow and diversion records. In the case of withdrawal of a groundwater

right, probabilities can be determined based on analytical or numerical model

predictions of recovered capture amounts.

B. If in-stream replacement water is used to offset capture, then the following applies:

i. If a decreed water right is the source of replacement water, it shall be for a crop-

type, duty amount, and priority date that is sufficient to equal or exceed the

predicted total capture amount of the new appropriation over a 50-year period of

use, as determined by the State Engineer.

ii. Replacement water shall have an existing place of use that can and will be stripped

of use. Water use on areas of natural flooding and other areas where water cannot

be physically removed from the land will not be considered for replacement water.

C. If withdrawal of an existing groundwater right is used to offset capture, whether

withdrawn in its entirety or an adequate portion of the existing right, the predicted total

capture amount of the withdrawn right shall be sufficient to equal or exceed the

predicted total capture amount of the new appropriation over a 50-year period of use,

as determined by the State Engineer.

D. Where a change application moves an existing POD capture source from the Humboidt

River or a tributary to either an upstream reach or to a different tributary, offset will be

required for capture impacts on the new reach or tributary as well as for net capture on

the Humboidt River. If capture impacts occur on a new reach or tributary, the applicant

will have to offset the entire amount of capture on the new reach or tributary.

E. If either temporary in-stream replacement water or temporary withdrawal of a

groundwater permit is used to offset capture, the predicted capture ofrset amount of the

replacement water or withdrawn right must equal or exceed the predicted 50-year total

capture amount of the temporary application within 10 years of the application's

approval, as determined by the State Engineer.

3. These procedures do not apply:

A. to any application where pumping at the proposed POD results in capture less than 10%

of the permitted duty every year during 50 years of continual pumping.

B. to change applications where capture at the proposed POD is less than or equal to

capture at the existing POD.

C. to any application for groundwater where annual capture associated with pumping at
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the proposed place of use does not exceed 5 acre-feet during a 50-year period of use.^^

D. to temporary applications to change PODs within an area designated by State Engineer

order allowing for multiple PODs from a single representative POD for mining,

milling, and dewatering operations.

4. Uncommon or unforeseeable circumstances will be treated on a case-by-case basis, as

determined by the State Engineer, with the same overall objective of preventing additional

stream capture.

5. This order is in effect until it is replaced by a subsequent order establishing long term

management practices addressing conflict caused by capture to the satisfaction of the State

Engineer, or it is superseded by another order or decision.

State Engineer

day of . 20fL I.

ADAM SULL^^, P.E.

Dated at Carson City, Nevada this

^ This exemption is equivalent to a capture rate of less than 0.01 cfs and would effectively
exempt all domestic use, much stockwater use, and other pumping resulting in nominal capture.
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1 PAUL G. TAGGART, ESQ.

Nevada State Bar No 6136 1
2 TIMOTHY D O’CONNOR, ESQ. L

Nevada State Bar No. 14098
TAGGART & TAGGART, LTD.
108 North Minnesota Street
Carson City, Nevada 89703
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6 Attorneys for Petitioner

7
IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

8
IN AND FOR THE COUNTY OF HUMBOLDT

9

10 U.S. Water and Land, LLC,

* *

)11 Petitioner, )
) CASENO.: QJOO12°tt12 vs. )
) DEPT. NO.:13 ADAM SULLIVAN, P.E., Nevada State )

Engineer, DIVISION OF WATER )14 RESOURCES, DEPARTMENT OF )
CONSERVATION AND NATURAL )15 RESOURCES, )

)16 Respondent. )
17

18 PETITION FOR JUDICAL REVIEW

19 COMES NOW, Petitioners, U.S. Water and Land, LLC, (hereinafter “Petitioners”), by and

20 through their attorney of record, PAUL G. TAGGART, Esq. and TIMOTHY D. O’CONNOR, ESQ. of

21 the law firm of TAGGART & TAGGART, LTD., and hereby petitions the Court to reverse or remand

22 his Order 1329, attached hereto as Ex 1.

23 This Petition for Judicial Review as well as Notice of Appeal is filed pursuant to NRS 53 3.450.

24 The State Engineer’s findings of fact and conclusions of law in Order 1329 will injuriously affect

25 Petitioners because Order 1329 is vague and overbroad, is unclear as to its regulation on existing change

26 applications for water rights, is unclear as to its approach to determining ‘capture,’ and makes findings

27 of conflict unsupported by evidence. Petitioners have water rights which will be affected by Order

28 1329, and request judicial review of the Order.
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1 JURISDICTIONAL STATEMENT

2 Pursuant to NRS 533.450(1), rulings of the State Engineer are subject to judicial review “in the

3 proper court of the county in which the matters affected or a portion thereof are situated.” The real

4 property to which the water at issue in this appeal is appurtenant lies within Humboldt County.

5 Therefore, the Sixth Judicial District Court of the State of Nevada in and for Humboldt County is the

6 proper venue for judicial review of Order 1329.

7 REQUEST FOR REVIEW

8 The State Engineer’s Order 1329 attempts to set new regulations for the movement of water

9 rights along the Humboldt River. However, Order 1329 leaves the regulations vague and overbroad,

10 leaving Petitioners without an understanding of how the regulations would be implemented, if at all, to

11 Petitioner’s existing change applications and future applications. Order 1329 simply states that “the

12 State Engineer using established analytical or numerical methods along with any available knowledge

13 of aquifer properties associated with the points of diversion” but Petitioners do not know what the

14 methods are, how they will be implemented, and what considerations the State Engineer will have

15 regarding “[u]ncommon or unforeseeable circumstances will be treated on a case-by-case basis” as stated

16 inOrder 1329.

17 Additionally, the State Engineer made improper findings of conflict in Order 1329. Order 1329

18 states without evidence or reasoning that “[d]ecades of groundwater pumping... has led to increasing

19 capture of the Humboldt River and its tributaries, resulting in growing conflict with rights of the Humboldt

20 Decree.” Order 1329 fails to identify the source of the ‘conflict,’ which rights are ‘conflicted’ with, and

21 whether the chosen remedy would adequately address the conflict. Order 1329 canies no discussion of how

22 the State Engineer determined a ‘conflict’ to exist, nor does it address what portion of the water shortage is

23 occurring from pumping, and what portion is climate-driven. The Order admits the State Engineer’s

24 “Humboldt River Region groundwater model study is expected in 2022, preliminary fmdings from that

25 effort provide insight into the dynamics of stream capture by groundwater pumping. Thesefindings indicate

26 that there nwy be important non-linea, climate-driven behaviors that influence” Humboldt River system.

27 Without adequate evidence on the effects on climate and pumping, the State Engineer has not relied on

28 substantial evidence to determine that the groundwater pumping has resulted “in growing conflict with
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1 rights of the Humboldt Decree.”

2 Finally, the State Engineer’s Order 1329 should be overturned because it does not comply with

3 the State Engineer’s settlement agreement in earlier litigation, making the decision necessarily arbitrary

4 and capricious. In 2015, the Pershing County Water Conservation District (“PCWCD”) initiated an

5 action calling for regulation on the Humboldt River due to a lack of water in the system. Petitioners

6 were party to that action. On November 20, 2020, the Court dismissed PCWCD’s action pursuant to a

7 filed situation that was approved by the Court. The stipulation required that the State Engineer, among

$ other items, would develop an administrative order for “groundwater applications within the Humboldt

9 River Region as informed by the Model.” The Model is not complete, yet the State Engineer was

10 bound to produce a Draft Order reliant on the Model by February 2021 by the terms of the settlement

11 agreement.2 Order 1329 admits that it does not employ the Model, yet attempts to set regulations for

12 the Humboldt River anyway — long after the settled upon timeftame.

13 CONCLUSION

14 For the reasons explained above, and others that may be discovered during the pendency of thi

15 appeal, Petitioners respectfully request this Court to grant their Petition for Judicial Review and revers

16 or remand Order 1329.

17

18

19

20

21

22

23

24

25

26

27

28 ‘ Exhibit 1 at 3.
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AFFIRMATION
1 Pursuant to NRS 239B.030

2
The Undersigned does hereby affirm that the preceding document does not contain the social

3
security number of any persons.

4

DATED this 4day of Januaiy, 2022.

7
TAGGART & TAGGART, LTD.

8 108 North Minnesota Street
Carson City, Nevada 89703

9 (775)882-9900 — Telephone
(775)883-9900 — Facsimile

12 PAUL G. TAGGART, ESQ.
Nevada State Bar No. 6136

13 TIMOTHY D O’CONNOR, ESQ.
Nevada State Bar No. 14098

14 Attorneys for Petitioners
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CERTIFICATE OF SERVICE
1

Pursuant to NRCP 5(b) and NRS 533.450,1 hereby certify that I am an employee of TAGGART
2 & TAGGART, LTD., and that on this date I served, or caused to be served, a true and correct copy of

this Petition for Judicial Review, as follows:
3

[ ] By U.S. CERTIFIED, RETURN RECEIPT POSTAL SERVICE: I deposited for
4 mailing in the United States Mail, with postage prepaid, an envelope containing

the above-identified document, at Carson City, Nevada, in the ordinary course of
5 business, addressed as follows:

6
[ x ] By HAND DELWERY, via:

7

8 Reno-Carson Messenger Service

LJ Interoffice-type messenger
9 [ I other type of delivery service:_________________________________________

10
by placing a true and correct copy of the above-identified document in an envelope

11 addressed as follows:

12 Adam Sullivan, P.E.
Nevada Division of Water Resources

13 901 South Stewart Street, Suite 2002

14 Carson City, Nevada 89701

15 DATED this 6 day of January, 2022.

16

17
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19

20

21

22

23

24

25

26

27

Employee of TAGGART & TAGGART, LTD.

28
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IN THE OFFICE Of TUE STATE ENGINEER
OF THE STATE Of NEVADA

ORDER #1329

ESTABLISHING INTERIM PROCEDURES FOR MANAGING GROUNDWATER
APPROPRIATIONS TO PREVENT THE INCREASE OF CAPTURE AND CONFLICT

WITH RIGHTS DECREED PURSUANT rio THE hUMBOLDT RIVER
ADJUDICATION

I I

‘ OVERVIEW

WHEREAS, it is well established that the ‘source of water to a pumping well originates
j, —

fiom three primary sources, first fiom groundwatei stofage, then increasing over time fiom aptule

of streamfiow (where present in a hdrogi aphic system and evapotranspn ation 1 The tel ms

“stream capture” or simply “capture,” as used in this Order, refer to a reduction in streamfiow

caused by groundwater pumping. Decades of groundwater pumping in the Humboldt River Region

(Region) has led to increasing capture of the Humboldt River and its trihutaries, resulting in

growing conflict with rights of the Humboldt Decree.

WHEREAS, there area i ange of actions oi strategies that may be implemented by water

ueis, whethei in cooperation with the State Engineei or through othet means, to mitigate oi avoid

conflict. Regional groundwater models currently in development by the United States Geological

Survey (USGS) and Desert Research Institute (DRI) are an important tool that will be used to

demonstrate the effectiveness of different management strategies and possible administrative

actions. Public participation throughotit4the process of developing a long-term management

strategy is an essential component for communication, transparency, and successful

implementation. Through the State Engineer’s engagement with the community of water users

within the Humboldt Region, several viable strategies have come under consideration, and include:

• Prohibition on pumping within a determined capture zone under certain thresholds of
predicted seasonal water supply;

• Credit systems that account for non-use or for return flow from artificial recharge;

Charles V. Theis, 1940, The Source of Water Den wedfrom Wells -Essentialfactoic controlling
the response ofan aquifer to dei’elopment, Civil Engineering, v. 10, no, 5, p. 277-280.
2Barlow, P.M., and Leake, S.A., 2012, Streamfiow Depletion by Wells — Understanding and
Managing the Effects of Groundwater Pumping on Streamfiaw, U.S. Geological Survey Circular
(Dec. 1,2021, 1:06 p.m.) 1376,84 p., jps://doi,org/l0.3l33/cirl376
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• Enhanced storage capacity, including aquifer storage and recovery that benefits the
Humboldt River system;

• Use of conservation funds to enact measures that benefit the Humboldt River such as
purchase of groundwater rights that are in immediate/frequent conflict with the
Humboldt decree;

• Other private party agreements to resolve conflict; and/or
• Withdrawal or abandonment of existing committed rights.3

WHEREAS, the primary mechanism available to the State Engineer to unilaterally address

conflict among water right holders is to order that withdrawals of groundwater be restricted to

conform to priority rights per NRS 534.110(6). However, it is also well established that

gioundwatei use in the Hurnboldt River Region is fundamental to the Region’s cultuic,

communities and economic vitality. Strict curtailment would be a draconian measure resulting in

significant and lasting economic harm. It is further recognized that permitted groundwater use is a

beneficial use, Additionally, a varying amount of the source of water to pumping wells originates

horn somces other than stream capture and this use is not in conflict with the Humboldt Decree

For these reasons, among others, stiict curtailment is not a piefened option Rathei,

implementation of a management framework based on the quantifiable impact of each

groundwater well’s capture of streamfiow will more precisely address harm from any conflict with

Humboldt decreed rights. /
WHEREAS, the State Engineer recognizes that any comprehensive solution will require

extensive outreach to those impacted by any future decisions and management strategies, including

water right holde’s tribal communities, water users, representatives of conservation and

environmental interests, and other interests (collectively referred to as “stakeholders”). The State

Engineer seeks to collaborate with stakeholders on the development of long-term management

strategies, supported by groundwater models that are currently in development, to address conflict

caused by stream capture without arbitra;y curtailment or other administrative restrictions on

groundwater use. The State Engineer anticipates that any future management framework shall

consider active water replacement plans carried out by groundwater right holders, local water

resource plans developed in accordance with NRS 278.0228, implementation of Water

Conservation Plans pursuant to NRS 540,131, preferred uses of water in the interest of public

See generally, comments received from the draft interim order; notes from Working Group
meetings, notes from Humboldt River Basin Water Authority meetings, official records of the
Nevada Division of Water Resources.
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welfare pursuant to NRS 534.120(2), and domestic well protections under NRS 533.024(h). II is

also anticipated that any such framework will be supported by the use of the USGS and DRI

models to demonstrate effectiveness in preventing conflict resulting from groundwater use within

the Humboldt River Region.

WHEREAS, the State Engineer recognizes that under the current conditions there are

substantial implications for the water users in the Humboldt River Region. The State Engineer also

acknowledges and appreciates that the water users understand the issue and share in the desire to

see an effective management strategy that addresses the issues relating to groundwater use that

conflicts with senior decreed rights and the need for a defensible outcome. While the science that

will be used to inform those long-term management strategies is being finalized, an interim

protocol is necessary to avoid exacerbating existing problems. This Order establishes the

management framework that the State Engineer is adopting for this period to avoid additional harm

to water rights above what is already occurring.

II.

BACKGROUND Of THE HUMBOLDT RIVER REGION

WHEREAS, the Humboldt River Region is delineated by the topographic boundary of the

Humboldt River watershed, extending over 11,000 square miles, including 34 hydrographic basins

in eight Nevada counties. Hydrographic basins within the Humboldt River Region include Marys

River Area (042), Starr Valley Area (043), North fork Area (044), Lamoifle Valley (045), South

fork Area (046), Huntington Valley (047), Dixie Creek-Tenmile Creek Area (04$), Elko

Segment (049), Susie Creek Area (050), Maggie Creek Area (051), Marys Creek Area (052), Pine

Valley (053), Crescent Valley (054), Carico Lake Valley (055), Upper Reese River Valley (056),

Antelope Valley (057), Middle Reese River Valley (058), Lower Reese River Valley (059),

Whirlwind Valley (060), Boulder Flat (061), Rock Creek Valley (062), Willow Creek Valley

(063), Clovers Area (064), Pumpernickel Valley (065), Kelly Creek Area (066), Little Humboldt

Valley (067), Hardscrabble Area (068), Paradise Valley (069), Winnemucca Segment (070), Grass

Valley 071), Imlay Area t072), Lovelock Valley (073), Lovelock Valley-Oreana Subarea (073A),

and While Plains (074).
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WHEREAS, the Bartlett Decree4 dated October 20, 1931, in the Sixth Judicial Court of

the State of Nevada, establishes relative rights to the use of the waters of the Humboldt River and

setting forth the dates of priority and duties of water for the decreed claims. The Bartlett Decree

determined the waters of the stream system to be fully appropriated, and that in an average year

there existed no surplus water for irrigation. Subsequent decrees, orders and writs made corrections

to the Bartlett Decree, collectively forming the Humboldt River Adjudication, hereafter referred

to as the “Humboldt Decree.” This process was complete by 1938. The most senior decreed surface

water fight in the Humboldt River system has a priority date of 1861 and the most junior right has

a priority date of 192l. The Humboldt Decree does not include the Little Humboldt River

adjudication or Reese River vested claims.

WHEREAS, Humboldt River flow measured at the Palisade gage is the primary tool

utilized for determining and scheduling delivery amounts of Humboldt River decreed rights.6

Deliveries are scheduled during the irrigation season based on the daily flow measurement at the

gage.7 When daily flows at the Palisade gage are sufficient to deliver all decreed rights on the

Humboldt River and its tributaries, all water rights irrespective of location above or below the gage

are scheduled to receive their full duty of water. When flows are not sufficient to deilver all decreed

rights, those rights with Senior priority dates are served first. In practice, actual deliveries over the

expanse of the Humboldt River Region may be different than exact scheduled deliveries due to a

wide range of variables including water distribution and management practices and climatic

variations that affect riparian evapotranspiration rates, streambank storage, and baseflow,

WHEREAS, during the 2012—2015 period the Humboldt River Region experienced one

of the worst droughts since I 902. Annual flow at the Palisade gage for that 4-year period averaged

82,872 acre-feet, which is 30% of the historical average annual flow of 287,846 acre-feet for the

Bartlett Decree, incorporated as Section 1 into the Decree entered In the Matter of the
Determination of the Relative Rights of Claimants and Appropriators of the Waters of the
Humboldt River Stream System and its Tributaries, Case No. 2804, Sixth Judicial District Court
of the State of Nevada, In and for the County of Humboldt (October 20, 1931).

In the Matter of the Determination of the Relative Rights of cladmants and Appropriators of the
Waters of the Humboldt River Stream System and Tributaries, Case No. 2804, Sixth Judicial
District Court of the State of Nevada, In and for the County of Humboldt (October 20, 1931).
6 Bartlett Decree, the decreed irrigation season begins March 15th downstream of Palisade and
April 15th upstream of Palisade and ends on varying dates depending on location and culture.
‘ United States Geological Survey (USGS) Gage 10322500, Humboldt River at Palisade.
$ Period of record for the Palisade gage begins in 1902.
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period of record spanning 11% yearsY At the headwaters of the Humboldt River system during

2012—2015, upstream of any significant groundwater pumping, Larnoille Creek also experienced

its lowest 4-year flow since at least 1944 when continuous flow measurements on Larneille Creek

started.’° By the end of the irrigation seasons in 2014 and 2015 the Humboldt River at Imlay was

dry and water was unavailable to allocate to downstream surface water users in the Lovelock area.

In the midst of the unprecedented drought, senior decreed water right holders alleged that junior

groundwater appropriators were capturing surface flows of the Humboldt River and that

groundwater use conflicted with the delivery of their surface water rights. In a writ petition filed

in the 11th Judicial District Court for Pershing County in 2015, snior water right holders requested

that the Court require the State Engineer to take action within his statutory authority to address the

alleged conflict’

WHEREAS, nearly all groundwater uses within the Humboldt River Region are junior to

decreed surface watel nghts in the Humboldt Rivei and its tiibutaHes Theu ate only fout active

g[oundwatei permits having a prioi ity date eailiei than 1921, the date of the mostJ unto; Humboldt

Decree iight 12 Gioundwatei development began to increase more substantially in the 1 960s and

has gradually increased in the decades since. Groundwater is now extensively relied upon for all
r

manners of use, supporting communities and industry throughout the Region. Groundwater rights

were approved in accordance with existing Nevada law over the years by the State Engineer based

upon findings that unppropriated water was available and its use would not conflict with existing

rights or the public interest.

WHEREAS, it is scientifically understood that groundwater pumping has the potential to

capture streamfiow when surface water and groundwater are hydraulically connected, either by

inducing greater infitation losses from the stream channel or by reducing the amount of

9For water years between 1902—1906 and 19 12—2019.
‘°USG$ Gage 103 16500, Lamoille Creek Near Lamoille. Note that flow measurements also
exist for a period between 1915 and 1923.
H Petitionfor Writ ofMandwnus, or in the Alternative, Writ ofProhibition, In the Eleventh
Judicial District Court of the State of Nevada In and for the County of Pershing, (Case No. CV
15-12019), Pershing county Conservation District v. Jason King, P.E., State Engineer of the
State ofNevada, Division of Water Resources, Department of conservation and Natural
Resources.
‘2See Permit 1343, certificate 139; Permit 2397, Certificate 399; Permit 3520, Certificate 995;
and Permit 4589, Certificate 749, Nevada Division of Water Resources’ Water Rights Database,
official records of the Nevada Division of Water Resources,
http://water.nv.yoiliicabstract.ipx
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groundwater that would otherwise discharge as baseflow to the stream.13 The potential for

hydraulic connectivity and capture by itself does not necessarily demonstrate that conflict is

occurring or will occur in the future, or that surface water deliveries cannot be met. However,
because stream Capture due to pumping necessarily reduces streamfiow, any amount of capture in

a fully appropriated river system when not in full priority will reduce surface water that would

otherwise have been delivered to surface water tight holders. In addition, with climate models

forecasting a continuing pattern of increasing frequency and intensity of droughts and flood

events,t4 drought-accentuated natural losses from the river, combined with the likelihood for

greater drawdown due to increased felianCe on groundwater during drought, may increase the

future potential for insufficient surface flow to fully serve decreed rights. The hydrologic

connection between surface water and groundwater was not a consideration in the Humboldt

Dec;ee, but these long-term dynamics underscoie the difficulty in developing and implementing

conjunctive management strategies for future administration of groundwater and surface water in

the Humboldt River Region.

IlL

ACTIONS TAKEN SINCE THE 2012-2015 DROUGHT

WHEREAS, a basic tenet of prior appropriation is that if there is not enough water to serve

all users then senior water right holders are entitled to water before junior right holders. During

the drought period of 2012—2015 available data were insufficient to identify to what extent

groundwater pumping was causing the inadequacy of water supply for Humboldt River senior

decreed right holders and to what extent it was the result of natural low flow because of drought.

13 Charles v. Theis, 1940, The Source of Water Derivedfrom Wells—Essential factors
controlling the response of an aquifer to development, Civil Engineering, V. 10, no. 5, p. 277-
280.
14 USGCRP, 2017, Climate Science Special Report: fourth National Climate Assessment,
Volume I [Wuebbles, D.I., D,W. fahey, K.A. Hibbard, DI Dokken, B.C. Stewart, and T,K,
Maycock (edsjj. U.S. Global Change Research Program, Washington, DC, USA, 470 pp., See
Chapter 8, page 23?.
‘ See NRS 534.110, providing for curtailment by priority. See cilso Wilson v. Pahrump fair
Water, LLC, 481 P. 3d 853, 860 (2021) (“That some water rights must necessarily acquiesce to
senior water rights is a natural consequence of the prioi appropriation doctrine” quoting fox v,
Skagit Cty., 372 P.3d 784,796 (Wash. App. 2016)); U.S. v. Orr Water Ditch C’o., 600 f.3d 1152,
It 58.-59 (9th Cir. 2010) (“Surface water contributes to groundwater, and groundwater
contributes to surface water... [Surface rights granted by decree] cannot be defeated by allocation
of water to others—whether by allocation of surface water or groundwater.”).

NGM0333



Order #1329
Page 7

Analysis of the data at the time indicated that curtailing junior groundwater pumping to protect

senior decreed rights would result in a negligible addition to flow in the River and that such action

would not likely be legally defensible without additional data and scientific analysis. However,

such action would have had devastating and severe impacts to the communities and economies

throughout the Region that rely on groundwater. Consequently, no curtailment was imposed.

WHEREAS, in the years since the end of the 2012—2015 drought, the State Engineer

initiated several measures to improve the available data in the Region and thus provide an informed

and sound basis to render decisions wjth regard to avoiding potential conflict. Among these

measures:

1. All non-designated basins withIn the Region were designated pursuant to NRS
534.030;

2. Totalizing meter installation and reporting were required by State Engineer’s Order
1251;

3. field investigations were completed to verify installation and meter data;
4 The Nevada Division of Water Resouies enhanced its database capacity to imuntam

and manage the pumping data in a publicly accessible manner;
5. eState Engineer established a policy requiring water rights for pit lake evaporation;

and,
6. Applications to appropriate groundwater or to change the point of diversion (POD) of

existing groundwater rights were denied if granting the application would conflict with
existing senior rights due to stream capture.

WHEREAS, in 2016, the State Engiaeei assembled the Humboldt Rwei Woiking Group17

to assist in developing draft regulations to resolve future conflict between surfac and groundwater

rights. The Working Group members included both surface waters and groundwater users

representing municipalIties, agriculture, mining, and other community interests across the

Humboldt River Region. Over the course of the next three years, the Working Group developed a

conjunctive management approach whose objective was to protect senior water interests while at

the same time maximizing beneficial use of surface water and groundwater. This effort culminated

in a set of draft regulations that relied on a combination of mitigation plans and financial

compensation to avoid future conflict. However, in the 2019 Legislative session, the statutory

6 Nevada Division of Water Resources, public presentations on the Humboldt River in
Lovelock, Winnemucca, and Elko, February 12—13, 2015. Analysis available in the files of the
Nevada Division of Water Resources.
17 The Humboldt River Working Group consists of representatives from key stakeholder and
water user groups from within the Humboldt River Region with the common purpose to propose,
negotiate, and provide feedback on conjunctive use management regulations.
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revisions required to give the State Engineer the authority to implement the draft regulations were

unsuccessful. Surface water users expressed no interest in financial mitigation in lieu of water.

Groundwater users likewise expressed no interest in being assessed fees for capture that had yet to

be quantified by best available science.19

WHEREAS, since 2016. the State Engineer has worked with the USGS and DRI to

develop improved groundwater budgets at the basin scale and to develop numerical groundwater

capture models for the Humboldt River Region. These peer-reviewed products are intended to

serve as a basis for determining the effect of groundwater pumping on flows in the Humboldt River

and its tributaries.20 When published, and made publicly available, this model study will provide

a consistent basis and a scientifically sound measure to evaluate different management strategies.

These products will allow for the development of capture maps, which identify the relative

potentiiI fo the capture of suiface Water flow at any given well location and the potential foi the
, I

captme of smface watel flow ovei diffetent durations of time This study will also seive as a

foundation for revie of the perennial yield2’ values for the Region, first estimated from the early
I

USGS Reconnaissance Series Reports and Water Resource Bulletins, which are the primary

guidelines used by the State Engineer to determine the water budget for any particular basin.22

WHEREAS, while the completion of the Humboldt River Region groundwater model

study is expected in 2022, preliminary findings from that effort Provide insight into the dynamics

of stream capture by roundater pumping. These findings indicate that there may be important

rton-linear, climate-driven behaviors that influence interactions between the surface water and

‘8AB 51(2019)
See Minutes of the Meeting of the Assembly coinmiuee on Natural Resources, Agriculture and

Mining, February 27, 2019, (Dec. 2, 2021, 108 p.m.)
https:f/wwwieg.state.nv.usiScssion/80th2019/MInutes/AssembliNRAM/Fi nal/309.pdf
20See Nevada Water Science center. Evaluation ofStreamfiow Depletion Related to
Groundwater Withdrawal, Humboldt RIver Basin, (December 2, 2021, 1:10 p.m.)
https://nevacla. usgs..gov/humboldtdepietion/index .htrnl
21 Perennial yield is defined as the maximum amount of groundwater that can be withdrawn each
year over the long term without depleting the groundwater reservoir. Perennial yield is ultimately
limited to the maximum amount of natural discharge that can be utilized for beneficial use. The
perennial yield cannot be more than the natural recharge to a groundwater basin and in some
cases is less. See Office of the State Engineer, Waterfor Nevada. State ofNevada Water
Planning Report No. 3, p. 13, Oct. 1971.
22 See, e.g. Hydrographic Area Summary for Marys River Area, (042), (December 2, 2021, 1:10
p.m.) https:llnevada.usgs.govimnboldtdep1etionfHumboldtDepletioiiProposa1 Publlc.pdf
official records in the Nevada Division of Water Resources.
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groundwater systems. These behaviors suggest that pumping-related capture of surface water tends

to increase during wet years when excess water is available and decrease during dry years when

the potential for conflict is greater.23 Understanding these phenomena is necessary to accurately

define both the timing and distribution of capture so that conflict attributable to groundwater

pumping can be characterized and quantified. Long-term management strategy will rely on

completion of the modeling effort and a process of public review and deliberation to determine

best practices that satisfy legislative directives of prior appropriation, beneficial use and the public

interest, Until then, the interim management practices described erein focus on statutorily

available mechanisms for avoiding conflict due to increased capture caused by new appropriations

or changes to existing groundwater permits,

WHEREAS, as of the date of this Ofder (fall 2021) the Region is two years into a Severe

to Extreme DroughL24 Humboldt River flows for the summer of 2021 were running at or below

10th percentile flow levels,25 very little decreed water was served during the 2021 irrigation

season, and current Rye Patch Reservoir storage is approximately 7,000 acre-feet, which is 4% of

the reservoir’s capacIty. This current condition highlights the difficult issues that face the water

users in the Region, which are especially apparent dtiring droughts like these.

Iv,

AUTHORITY AND NECESSITY

WHEREAS, NRS 533.024(1 )(c) directs the State Engineer “to consider the best available

science in rendering decisions concerning the availability of surface and underground sources of

water in Nevada.”

WHEREAS, NRS 533.024(1) was amended in 2017 adding a new subsection declaring

that it is the policy ofNevada “[tb manage conjunctively the appropriation, use and admimti ation

of all waters of this State, regadless of the source of the water.”26

WHEREAS, NRS 532.120 authorizes the State Engineer to make such reasonable rules as

23 Steven Jepsen, Kip Allander, and Kyle Davis, “Behavior and prediction of stream capture
under varying streamiow conditions,” presentation at Nevada Water Resources Association
Annual Conference, Jan. 26, 2021, (Dec. 2,20211:11 n.m.)
https://www.youtuhe.com/watch?v=2vLa I hesE
24 U.S. Drought Monitor, Nevada Map, October 5, 2021, (Dec. 2,2021, 1:12 p.m.)
https://droughtmonkor.unl .edu/data/pdfY2O2 1 1.005/20211005 nv trd.pdf
25 USGS gaging stations (10318500, 10321000, 10325000, 10327500, 10333000).
26NRS 533.024(1)(e).
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may be necessary for the proper and orderly execution of the powers conferred by law.

WHEREAS, NRS 534.020 provides that all underground waters of the State belong to the

public and are subject to all exIsting rights.

WHEREAS, NRS 533.370(2) requires that, in review of an application to appropriate

water or to change water already appropriated, the State Engineer must consider whether there is

unappropriated water in the source of supply1 whether the uncommitted groundwater has been

reserved pursuant to NRS 533.0241, whether the proposed use or change conflicts with existing

rights or protectable interests in existing domestic wells, and whether it threatens to prove

detrimental to the public interest:

WHEREAS, the State Engineer’s procedures to evaluate applications to appropriate water

oi to £hange existing appiopriations must be applied in a mannei that is consistent and

unde;standable to water tight holdeis and theii iepiesentativec

WHEREAS, the State Engineer is responsible for establishing procedures to evaluate

applications that proide clarity to water users about how to meet the needs of communities and

local economies while avoiding conflict with senior decreed water rights.

WHEREAS, procedures established by this Order are intended to allow for efficient

administration of groundwater rights, with provisions for in-stream replacement water and

withdrawal or duty limitation of groundwater permits, when necessary. The intent is to provide

needed flexibility for water right holders without increasing conflict by addin to any capture

impacts above what is alteady occuwng In the short term, these proceduics will make progiess

toward avoiding conflicts an preserving the availability of surface water in the Humboldt River

Region to serve senior priority rights.

WHEREAS, during this interim period before the USGS and DRI models are published

and while long-term strategies are being developed with involvement from the stakeholder

community, the State Engineer may adopt further conjunctive management measures necessary to

address capture impacts.

ORDER

NOW THEREFORE, IT IS IIEREBY ORDERED, that in addition to those

considerations required by NR$ 533.370 and established by previous State Engineer’s Orders

discussed herein, the following procedures are being implemented by the State Engineer for the

review of applications for groundwater rights in the Humboldt River Region:

1. Applications for groundwater rights will be reviewed for increases to stream capture,
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and cannot increase conflict along the Humboldt River or its tributaries. Capture shall be

determined by the State Engineer using established analytical or numerical methods along with

any available knowledge of aquifer properties associated with the points of diversion. These rules

apply to:

A. New appropriations of groundwater where annual capture is predicted to exceed 10%

of duty for any year during 50 years of continual pumping.27 Continual pumping is defined as the

annualized duty amount requested under the application. Where there is a non-consumptive return

flow component of the application, the annualized duty amount only applies to the consumptive

portion.

B Applications to change the point of diveision of existing rights that are piedicted to

result in an mc; ease of net captme on the system or a tributary, defined as the difference between

captule at the p;oosed POD and cature at the existing POD, and wheie annual aptuIe at the

proposed POD is predicted to exceed 10% of the permitted duty in any year during 50 years of

continual pumping.

C Tempo;aty applications filed unde; NRS 533 345 to change the point of diversion of an

existing gioundwater iight and applications fot new gioundwatei appiopilatlons filed undei the

provisions of NRS 533.371. /
2. Capture shall be offset by not diverting an existing decreed right fin-stream replacement

watet) ot by the w;thdiawal of an existing groundwatei pelmit (meaning that the groundwatei

permit is no longei active, in palt oi in its entliety) so the resulting availability of stieamflow is

not less than it was piioi to the appropriation oi the change in the point of diveision

A In-stteam ieplacement watet 01 withdiawn gioundwater iights shall be sufficient to

equal or exceed the predicted annual capture amouit if there is a reasonable probability

that the replacement water will be available, in both time and quantity, as determined

by the State Engineer. The State Engineer finds that “reasonable probability” would be

an 80% probability threshold, which is established to ensure a replacement surface

water right or a groundwater withdrawal right is of sufficient quantity and priority to

reliably offset annual capture in 40 out of 50-years after an application is approved. In

the case of replacement water, probabilities can be determined based on historical

27 This threshold is considered to represent the range of certainty of the methods cunently being
used to calculate capture.
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Humboldt River flow and diversion records. In the case of withdrawal of a groundwater

right, probabilities can be determined based on analytical or numerical model

predictions of recovered capture amounts.

B. If in-stream replacement water is used to offset capture, then the following applies:

i. If a decreed water right is the source of replacement water, it shall be for a crop-

type, duty amount, and priority date that is sufficient to equal or exceed the

predicted total capture amount of the new appropriation over a 50-year period of

use, as determined by the State Engineer.

ii. Replacement water shall have an existing place ouse that can and will be stripped

of use. Water use on areas of natural flooding and other areas where water cannot

be physically removed fiom the land will not be considered for teplacement watet

C If withdiawal of an existing groundwatei right is used to offset captule, whethei

withdiawn m it entirety or an adequate portion of the existing light, the p;ed;etecl total

capture amount of the withdrawn right shall be sufficient to equal or exceed the

predicted total capture amount of the new appropriation over a 50-year period of use,

as determined by the State Engineer.

D. Where a change application moves an existing POD capture source from the Humboldt

River or a tributary to either an upstream reach or to a different tributary, offset will be

required for capture impacts on the new reach or tributary as well as for net capture on

the Humboldt River If captule impacts occut on a new ;each or ti tbutaiy, the dpphcant

will have t offset the entire amount of capture on the new reach or tributary.

B, If either temporary in-stream replacement water or temporary withdrawal of’ a

groundwater permit is used to offset capture, the predicted capture offset amount of the

replacement water or withdrawn right must equal or exceed the predicted 50-year total

capture amount of the temporary application within 10 years of the application’s

approval, as determined by the State Engineer.

3. These procedures do not apply:

A. to any application where pumping at the proposed POD results in capture less than 10%

of the permitted duty every year during 50 years of continual pumping.

B. to change applications where capture at the proposed POD is less than or equal to

capture at the existing POD.

C. to any application for groundwater where annual capture associated with pumping at
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the proposed place of use does not exceed 5 acre-feet during a 50-year period of use.28

D. to temporary applications to change PODs within an area designated by State Engineer

order allowing for multiple PODs from a single representative POD for mining,

milling, and dewatering operations.

4. Uncommon or unforesecable circumstances will be treated on a case-by-case basis, as

determined by the State Engineer, with the same overall objective of preventing additional

stream capture.

5. This order is in effect until it is replaced by a subsequent order establishing long term

management practices addressing conflict caused by capture to the satisfaction of the State

Engineer, or it is superseded by another order or decision.

ADAM suWyN. P B
?. State Engineer

Dated at Carson City, Nevada this

day of j)g7b
i vi I
,

C,
‘V ‘‘

.1’ - -‘ __t

__J

28 This exemption is equivalent to a capture rate of less than 0.01 cfs and would effectively
exempt all domestic use, much stockwater use, and other pumping resulting in nominal capture.
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SEULEMENT AGREEMENT AND MUTUAL RELEASE

This Settlement Agreement and Release (“Agreement’) is hereby entered into and effective
upon the date ofthe full execution ofthis Agreement (“Effective Date’), by and between Pershing
County Water Conservation District (‘PCWCD”), and Tim Wilson, P.E., as $tate Engineer,
Department of Conservation and Natural Resources, State ofNevada (“State Engineer”).

RECITALS

A. On August 12,2015, PCWCD filed its original Petition for Writ ofMandamus, or
in the Alternative, Writ ofProhibition in the Eleventh Judicial District Court ofthe State ofNevada
in and for the County ofPershing (“the Court’) in Case No, CVI5-12019 (“the Dispute”).

B. On January 2,2018, after being granted leave to do so by the Court, PCWCD filed
its First Amended Petition for Writ of Mandamus, or in the Alternative, Writ of Prohibition
(“Amended Writ Petition”).

C. On June 14, 2018, the Court held an evidentiary hearing on ?CWCD’s Amended
Writ Petition, wherein the Court provided PCWCD with an opportunity to provide evidence to
prove up the basis for its Amended Writ Petition.

D. On October 23, 201$, the Court issued its Order to Answer Writ of Mandamus,
finding that PCWCD presented sufficient evidence to meet its initial burden that its Amended Writ
Petition was proper and should go forward, and therefore requiiing the State Engineer to Answer
PCWCD’s Amended Writ Petition to show why a writ should not issue, with an evidentiaxy
hearing to follow.

E. On February 4,2019, the State Engineer filed his Answer to PCWCD’s Amended
Writ Petition.

F. During a hearing before the Court on July 28, 2020, the Court ordered PCWCD to
provide notice of the Dispute to holders of water tights in the Humboldt River Basin by mail as
well as publish notice in newspapers of general circulation in the Humboldt River Basin by
October 14, 2020. The Court also set an evidentiaiy hearing for March 22 through March 26,
2021, for the State Engineer to present evidence in opposition to PCWCD’s Amended Writ
Petition, as well as providing an opportunity for intervening parties to present supplemental
evidence in opposition to PCWCD’s Amended Writ Petition.

G. On October 12, 2020, pursuant to a stipulation submitted by the State Engineer and
PCWCD, the Court entered its Order Staying Judicial Proceedings and All Currently Pending
Matters, staying all proceedings in the Dispute for a period of 90 days so that the State Engineer
and PCWCD could engage in settlement discussions.

H. While the Dispute has been proceeding in the Court the State Engineer has
undertaken the following endeavors in an effort to proacthely manage the Humboldt River Region
in an effort to balance the interests of the senior decreed rights of the Humboldt River with those
groundwater uses in the region. These efforts include, but are not limited to:
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a. In 2016, in an effort to utilize the best available science to inform decisions
relating to the appropriate management of the Humboldt River Basin, the State
Engineer initiated work with the United States Geological Survey (“USGS”)
and the Desert Research Institute (“DRP’) on a groundwater capture model (“the
Model”) for the Humboldt River Region to more aecuiately understand the

relationships between groundwater and surface water, and to determine the
effects ofgroundwater pumping on Humboldt River flows. The State Engineer
retained USGS and DRI to develop a scientifically-sound calibrated numerical

model and to develop improved groundwater budgets at the basin scale using

modem methods to update estimates from early USGS Reconnaissance Series

Reports and Water Resource Bulletins. The Model will be a science-based tool

to determine to what extent groundwater withdrawals within the Humboldt

River Region capture river flow, and to assist in determining effective measures

to avoid conflict with deliveries of Humboldt River water.

b. Recognition of the hydrologic connections between the Humboldt River and

the tributary groundwater basins, in accordance with the Nevada Legislature’s

adoption of NRS 533.024(l)(e) declaring it the policy of the state to “manage

conjunctively the appropriation, use and administration of all waters of

[Nevada], regardless of the source of the water.”

c. Establishment ofa policy relating to evaporative losses from pit lakes including

requirements that evaporative losses be accounted for through permanent

relinquishment of groundwater rights and included within the basin

groundwater budget.

d. Continued communication and stalceholder outreach relating to the State

Engineer’s efforts within the Humboldt River Region to work toward data

sharing and uniform management within the Humboldt River Region.

e. Issuance ofan order requiring the installation of totaft’ing meters and required

reporting of water use, subsequent field verification of meter installation and

data accuracy, and development of a database to manage and report

groundwater pumping data.

Through negotiations, the State Engineer and PCWCD (together as “Parties” or

separately as a “Party”) have reached a compromise that will settle and resolve the Dispute.

NOW, THEREFORE, in consideration of the mutual promises and agreements herein and

other good and valuable consideration, the receipt and sufficiency of which the Parties

acknowledge, the Parties hereby agree to the following terms, conditions, and covenants:

TERMS OF SETTLEMENT

Recitals. The Recitals stated above are true and incorporated herein as though set

forth in flu].
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2. Forthcoming Administrative Order. The State Engineer is in the process of
developing an administrative draft order (“Order”) that is intended to provide clear procedures and
standards for review of groundwater applications within The Humboldt River Region as informed
by the Model. These procedures will provide the following:

a. New Groundwater Appropriations. The Order will set out specific thresholds
for capture for new groundwater appropriations, including requirements to
provide replacement water in a manner sufficient to avoid conflict resulting
from the application. The mitigation requirements will be specific as to
quantity, priority, and other considerations of the State Engineer to assure that
the replacement water is sufficient to avoid conflict with existing rights.

b. Groundwater Change Aptlicaiions. The Order will set out specific thresholds
for capture for applications to change existing groundwater appropriations that
consider the changes in capture, and resulting potential for conflict, caused by
a change in the point ofdiversion. Where such a change results hi an increase
in capture the Order will set out specific requirements to offset any increase In
capture with surface water replacement or relinquishment of groundwater
rights. Such requirements are intended to be specific and intended to assure
any change is sufficiently mitigated so as to not increase any resulting capture
and potential conflict

c. Addressing future Conflicts. The Order will set out a mechanism to address
firtire conflicts between valid existing groundwater uses and decreed Humboldt
River rights within the Humboldt River Region. This will include articulating
a basis upon which to make determination, based upon the best available
science, as to issuing future orders that would restrict withdrawals to conform
to priority of rights, and the establishment ofspecific considerations that would
be reviewed by the State Engineer in determining whether to invoke a
curtailment order.

d. Notice The Order will seek to notify all applicants of new rights, as well as
those applying for changes to existing rights, that approval of the application
does not constitute an exception to any long-term conjunctive management plan
determined to be necessary by the State Engineer to prevent or avoid conflict
so as to meet the needs ofthe water users.

TheOrderwill flrstbe issued as aDraft Orderand willbesubjectto apublicadministrativeprocess
that will include taking comments from interested parties and the general public on the Draft Order
as well as a public administrative hearing. A final Order will be issued following the public
administrative hearing.

3. Issuance of the Administrative Order. The State Engineer hereby agrees to issue
the aforementioned Draft Order within ninety (90) days ofthe Effective Date of this Agreement.

Page3 of 6

NGM0344



4. Dismissal of PCWCD’s Amended Writ Petition. In exchange for the State
Engineer’s agreement to issue the aforementioned Draft Order within the aforementioned time
period, PCWCD agrees to dismiss its Amended Writ Petition with prejudice.

5. full and Final Relcasa. The Parties agree that this Agreement is intended to be a
full and final compromise, release and settlement of all claims, demands, lawsuits, expenses,,
injuries, attorney fees, actions, suits, causes of action, known or unknown, suspected or
unsuspected, against the other relating in any manner to the Dispute. Nothing herein shall be
construed as a release of or otherwise affect the jight of any party to enforce any right under this
Agreement.

6. Dismissal of the Dispute. The Parties, through counsel, agree fo fully execute the
Stipulation and Order for Dismissal with Prejudice shown in Exhibit I hereto simultaneous with
the execution of this Agreement.

7. Complete A%reement. The Parties understand and agree that this Agreement sets
forth the full and complete agreement of the Parties, and that no statement or representation, other
than those contained herein, have been made or relied upon by the Parties as an inducement for
executing this Agreement. No part ofthis Agreement may be changed except in a writing executed
by a duly authorized representative of each Party.

8. Representation by Counsel. All Parties to this agreement hereby represent and
acknowledge that they have been represented by counsel regarding the terms of this Agreement
and that theft counsel have fully advised them with respect to the consequences associated with
agreeing to its terms.

9. Litigation Attorneys’ fees. The Parties hereby acknowledge and agree to bear their
own attorneys’ fees and costs in connection with the Litigation and the preparation of this
AgreemenL

10. Miscellaneous:

a) Execution of Additional Documents: Each of the Parties hereto agrees to
perform any and all acts and to execute and deliver any and all documents reasonably necessary to
carry out the intent and the provisions of this Agreement.

b) Governing Law and Choice of Venue: This Agreement is executed and
intended to be performed in the State of Nevada, and the laws of Nevada shall govern its
interpretation and effect, and any dispute arising from this agreement shall be commenced before
the First Judicial District Court, in and for Carson City, Nevada.

c) Severance: Should any term, part, portion or provision of this Agreement
be decided or declared by the Courts to be, or otherwise found to bç, illegal or in conflict with any
law of the State of Nevada or the United States, or otherwise be rendered unenforceable or
ineffectual, the validity of the remaining parts, terms, portions and provisions shall be deemed
severable and shall not be affected thereby, providing such remaining parts, terms, portions or
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provisions can be construed in substance to constitute the agreement that the parties intended to
enter into in the first instance.

d) Successors and Assigns: This Agreement shall be binding and inure to the
benefit of the Parties hereto, their predecessors, parents, subsidiary and affiliated business entities,
all officers, directors, shareholders, members, agents, employees, attorneys, assigns, successors,
heirs, executors, administrators and legal representatives ofwhatsoever kind or character in privily
therewith.

e) Third-Party Beneficiary: This Agreement is foT the benefit of the Parties,
their successors and assigns only. No other third-party beneficiary rights are intended by this
Agreement

f) No Precedential Effect: Each of the parties hereto acknowledges and agrees
that certain negotiated provisions of this Agreement were agreed as an accommodation to the
Parties and may be unique to the facts and circumstances swTounding this particular
relationship. By entering into this Agreement, it is not the intention of the State Engineer to
establish any policy, procedure, course ofdealing or plan of general application irespective ofany
similarity in facts or circumstances involving such other person or party. This Agreement shall not
be binding or controlling in any proceeding before the State Engineer or any court reviewing the
State Engine&s decisions, other than to enforce the terms of this Agreement.

g) No Liability: This Agreement is a compromIse and is not to be construed
as an admission of liability on the part of any Party. Nothing in this agreement shall be construed
as an admission against the interest of any Party.

h) Counterparts: This Agreement may be executed in counterparts, one or

more ofwhich may be facsimiles or color scanned copies but all ofwhich shall constitute one and
the same Agreement. Facsimile or scanned signatures of this Agreement shall be accepted by the

Parties to this Agreement as valid and binding in lieu of original signatures.

IN WITWESS WHEREOF, this Agreement is executed as of:

SIGNATORIES

On Behalf ofNeva iv” of Water Resources

By:

_______________________

Date:__________ 2020
Tim Wilson, P.E.
State Engineer

1’ /
By: cLaZ> Date: / C)]’ I 2020

7/ James Bolotui, Esq.
V Senior Deputy Attorney General
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On Behalf ofPershing County Water Conservation District:

______________________________ _______________

2020
Ronnie .tsuffows
PCWCD President

By:
-

/2 Date:

______________

kyan Collins
PCWCD SecretaylManager

By: J%i’’_ t47UJ(Z% Date:__________
Therese A. Ure Sti,ç Esq
Attorney for PCWCD

By Date: i’Iic

2020/-/5 --

io/ 2020
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NOAS 
AARON D. FORD 
  Attorney General 
STEVE SHEVORSKI (Bar No. 8256) 
  Chief Litigation Counsel 
JAMES N. BOLOTIN (Bar No. 13829) 
  Senior Deputy Attorney General 
KIEL B. IRELAND (Bar No. 15368) 
  Deputy Solicitor General 
LAENA ST-JULES (Bar No. 15156) 
  Deputy Attorney General 
Office of the Attorney General 
100 North Carson Street 
Carson City, Nevada 89701-4717 
T: (775) 684-1231 
E: sshevorski@ag.nv.gov  
 jbolotin@ag.nv.gov  
 kireland@ag.nv.gov  
 lstjules@ag.nv.gov  
Attorneys for Respondent State Engineer 
 
 

DISTRICT COURT  
CLARK COUNTY, NEVADA 

 
 
LAS VEGAS VALLEY WATER 
DISTRICT, and SOUTHERN NEVADA 
WATER AUTHORITY, 
 
 Petitioners, 
 
 vs. 
 
ADAM SULLIVAN, P.E., Nevada 
State Engineer, DIVISION OF 
WATER RESOURCES, DEPARTMENT 
OF CONSERVATION AND NATURAL 
RESOURCES, 
 
 Respondent. 

 Case No. A-20-816761-C 
 

Dept. No. 1 
 
 

Consolidated with: 
A-20-817765-P 
A-20-818015-P 
A-20-817977-P 
A-20-818069-P 
A-20-817840-P 
A-20-817876-P 
A-21-833572-J 

 
And All Consolidated Cases. 
 

 

 
 

NOTICE OF APPEAL 

 Adam Sullivan, P.E., in his capacity as the Nevada State Engineer, Department of 

Conservation and Natural Resources, Division of Water Resources (hereafter “State 

Engineer”), by and through counsel, Nevada Attorney General Aaron D. Ford, Chief 

Litigation Counsel Steve Shevorski, Senior Deputy Attorney General James N. Bolotin, 

Case Number: A-20-816761-C

Electronically Filed
5/13/2022 3:34 PM
Steven D. Grierson
CLERK OF THE COURT
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Deputy Solicitor General Kiel B. Ireland, and Deputy Attorney General Laena St-Jules, 

pursuant to NRS 533.450(9), hereby appeals to the Nevada Supreme Court from the Court’s 

Findings of Fact, Conclusions of Law, and Order Granting Petitions for Judicial Review, 

filed by this Court on April 19, 2022.  The first Notice of Entry of Findings of Fact, 

Conclusions of Law, and Order Granting Petitions for Judicial Review was served on 

April 19, 2022, a copy of which is attached hereto as Exhibit 1.   

AFFIRMATION 

The undersigned does hereby affirm that the foregoing Notice of Appeal does not 

contain the social security number of any person. 

DATED this 13th day of May, 2022. 

 
 AARON D. FORD 
 Attorney General 
 
 By: /s/ James N. Bolotin  
 STEVE SHEVORSKI 
   Chief Litigation Counsel 
 JAMES N. BOLOTIN 
   Senior Deputy Attorney General 
 KIEL B. IRELAND 
   Deputy Solicitor General 
 LAENA ST-JULES 
   Deputy Attorney General 
 Attorneys for Respondent, State Engineer 
 
 

CERTIFICATE OF SERVICE 

 I certify that I am an employee of the State of Nevada, Office of the Attorney General, 

and that on this 13th day of May, 2022, I served a true and correct copy of the foregoing 

NOTICE OF APPEAL, by electronic service to the participants in this case who are 

registered with the Eighth Judicial District Court’s Odyssey eFileNV File & Serve system 

to this matter. 

 
 
 /s/ Dorene A. Wright  
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NEFF 
 
DYLAN V. FREHNER, ESQ. 
Nevada State Bar No. 9020 
LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada 89043 
Telephone: (775) 962-8073 
Email: dfrehner@lincolncountynv.gov 
 
WAYNE O. KLOMP, ESQ. 
Nevada State Bar No. 10109 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
Email: wayne@greatbasinlawyer.com 
 
KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 366 
ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, Nevada 89703 
Telephone: (775) 687-0202 
Email: kpeterson@allisonmackenzie.com 
 
Attorneys for Petitioners, LINCOLN COUNTY 
WATER DISTRICT and VIDLER WATER 
COMPANY, INC. 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 
LAS VEGAS VALLEY WATER DISTRICT,  Case No. A-20-816761-C 
and SOUTHERN NEVADA WATER 
AUTHORITY, et al.,      Dept. No. 1 
 
  Petitioners,     Consolidated with Cases: 
        A-20-817765-P 
 vs.       A-20-818015-P 
        A-20-817977-P 
ADAM SULLIVAN, P.E., Acting     A-20-818069-P 
Nevada State Engineer, et al.,     A-20-817840-P 
        A-20-817876-P 
  Respondent.     A-21-833572-J 
      / 
 

NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER GRANTING PETITIONS FOR JUDICIAL REVIEW 

 
 
/// 

Case Number: A-20-816761-C

Electronically Filed
4/19/2022 1:36 PM
Steven D. Grierson
CLERK OF THE COURT
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 YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that the Findings of Fact, 

Conclusions of Law, and Order Granting Petitions for Judicial Review was entered on the 19th day 

of April, 2022 in the above captioned and consolidated cases, a copy of which is attached hereto. 

 DATED this 19th day of April, 2022. 

LINCOLN COUNTY DISTRICT ATTORNEY 
181 North Main Street, Suite 205 
P.O. Box 60 
Pioche, Nevada 89043 
Telephone: (775) 962-8073 
 
 
   /s/ Dylan V. Frehner    
DYLAN V. FREHNER, ESQ.  
Nevada State Bar No. 9020 
Email: dfrehner@lincolncountynv.gov 
 
~ and ~ 

 
GREAT BASIN LAW 
1783 Trek Trail 
Reno, Nevada 89521 
Telephone: (775) 770-0386 
 
 

            /s/ Wayne O. Klomp     
      WAYNE O. KLOMP, ESQ. 

Nevada State Bar No. 10109 
Email: wayne@greatbasinlawyer.com 
 
Attorneys for Petitioner, LINCOLN COUNTY  
WATER DISTRICT 

 
ALLISON MacKENZIE, LTD. 

      402 North Division Street 
      Carson City, NV  89703 
      Telephone: (775) 687-0202   
       
 

         /s/ Karen A. Peterson     

      KAREN A. PETERSON, ESQ. 

      Nevada State Bar No. 366 

      Email: kpeterson@allisonmackenzie.com 

 

      Attorneys for Petitioner VIDLER WATER 

      COMPANY, INC.   
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I hereby certify that I am an employee of ALLISON MacKENZIE, 

LTD., Attorneys at Law, and that on this date, I caused a true and correct copy of the foregoing 

document to be served on all parties to this action by electronic service to the participates in this case 

who are registered with the Eighth Judicial District Court’s Odyssey eFileNV File & Service system 

to this matter. 

 DATED this 19th day of April, 2022. 

 
 
          /s/ Nancy Fontenot     
       NANCY FONTENOT 
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FFCO 
 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
LAS VEGAS VALLEY WATER DISTRICT, 
and SOUTHERN NEVADA WATER 
AUTHORITY, 
 
 Petitioners, 
 
vs. 
 
TIM WILSON, P.E., Nevada State Engineer, 
DIVISION OF WATER RESOURCES, 
DEPARTMENT OF CONSERVATION AND 
NATURAL RESOURCES, 
 
 Respondent. 
 
And All Consolidated Cases. 

Case No.  A-20-816761-C 
Dept. No. I 

 
 

Consolidated with Cases: 
A-20-817765-P 
A-20-818015-P 
A-20-817977-P 
A-20-818069-P 
A-20-817840-P 
A-20-817876-P 
A-21-833572-J 
 

 
 

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER GRANTING PETITIONS 
FOR JUDICIAL REVIEW 

 

This matter comes before this Court on consolidated petitions for judicial review of State 

Engineer’s Order 1309 filed by Petitioners: 

 Southern Nevada Water Authority and Las Vegas Valley Water District  

 Coyote Spring Investment, LLC  

 Apex Holding Co. and Dry Lake Water, LLC  

 The Center for Biological Diversity  

 Muddy Valley Irrigation Company  

 Nevada Cogeneration Associates Nos. 1 and 2  

 Georgia-Pacific Gypsum LLC and Republic Environmental Technologies, Inc.  

 Lincoln County Water District and Vidler Water Company. 

 

 

Electronically Filed
04/19/2022 12:07 PM

Case Number: A-20-816761-C

ELECTRONICALLY SERVED
4/19/2022 12:08 PM
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The parties stipulated to permit the following Intervenors into this matter: 

 Sierra Pacific Power Company d/b/a NV Energy and Nevada Power Company 

d/b/a NV Energy  

 Moapa Valley Water District  

  The Church of Jesus Christ of Latter-Day Saints 

 City of North Las Vegas  

 Western Elite Environmental, Inc. and Bedroc Limited, LLC.  

In addition, some Petitioners intervened to respond to other petitions for judicial review. The 

Parties appeared by and through their respective counsels of record. The Court held oral argument 

from February 14, 2022 to February 17, 2022. 

The Court having considered the evidence, the pleadings, together with opening and closing 

arguments presented at the hearing for these matters, and good cause appearing therefor, makes the 

following Findings of Fact, Conclusions of Law, and Order: 

I. 

PROCEDURAL HISTORY 

On June 15, 2020, the Nevada State Engineer issued Order No. 1309 as his latest 

administrative action regarding the Lower White River Flow System (“LWRFS”)1.   

On June 17, 2020, the Las Vegas Valley Water District and the Southern Nevada Water 

Authority (collectively, “SNWA”) filed a petition for judicial review of Order 1309 in the Eighth 

Judicial District Court in Clark County, Nevada.2 Subsequently, the following petitioners filed 

petitions for judicial review in the Eighth Judicial District Court:  Coyote Spring Investments, LLC 

(“CSI”); Apex Holding Company, LLC and Dry Lake Water LLC (collectively, “Apex”); the 

Center Biological Diversity (“CBD”); Muddy Valley Irrigation Company (“MVIC”); Nevada 

                                              
1 SE ROA 2 – 69. The LWRFS refers to an area in southern Nevada made up of several hydrological basins that share 
the same aquifer as their source of groundwater.  The Nevada State Engineer determined that this encompasses the area 
that includes Coyote Spring Valley, Muddy River Springs Area, California Wash, Hidden Valley, Garnet Valley, Kane 
Springs Valley and the northwest portion of the Black Mountains Area. 
 
2 LVVWD and SNWA Petition for Judicial Review, filed June 17, 2020. 
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Cogeneration Associates Numbers 1 and 2 (“Nevada Cogen”); and Georgia-Pacific Gypsum LLC, 

and Republic Technologies, Inc. (collectively, “Georgia-Pacific”).  All petitions were consolidated 

with SNWA’s petition.3   

Later, Sierra Pacific Power Company d/b/a NV Energy (“Sierra Pacific”) and Nevada 

Power Company d/b/a NV Energy (“Nevada Power” and, together with Sierra Pacific, “NV 

Energy”), Moapa Valley Water District (“MVWD”), the Church of Jesus Christ and of Latter-Day 

Saints (the “Church”), the City of North Las Vegas (“CNLV”), and Western Elite Environmental, 

Inc. and Bedroc Limited (collectively, “Bedroc”) 4 were granted intervention status in the 

consolidated petitions for judicial review of Order 1309.  

On July 13, 2020, Lincoln County Water District and Vidler Water Co. (collectively, 

“Vidler”) timely filed their Petition for Judicial Review of State Engineer Order 1309 in the 

Seventh Judicial District Court in Lincoln County, Nevada, identified as Case No. CV-0702520.  

On August 26, 2020, the Seventh Judicial District Court issued an Order Granting Motion to 

Change Venue, transferring this matter to the Eighth Judicial District Court in Clark County, 

Nevada. Vidler appealed the Order Granting Motion to Change Venue to the Nevada Supreme 

Court, and on April 15, 2021, the Nevada Supreme Court entered its Order of Affirmation.  On 

May 27, 2021, per verbal stipulation by the parties, the Court ordered this matter consolidated into 

Case No. A-20-816761-C.  When transferred to the Eighth Judicial District Court, Vidler’s action 

was assigned Case No. A-21-833572-J.  Notwithstanding the consolidation of all of the cases, each 

case retained its individual and distinct factual and legal issues. 

Petitioners in all the consolidated actions filed their Opening Briefs on or about August 27, 

2021.  Respondents State Engineer, Intervenors, and Petitioners who were Respondent-Intervenors 

filed their Answering Briefs on or about November 24, 2021.  Petitioners filed their Reply Briefs on 

or about January 11, 2022.   

                                              
3 Stipulation for Consolidation, A-20-816761-C, May 26, 2021. 
 
4 Bedroc and CNLV did not file briefs and did not participate in oral argument. 
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II. 

FACTUAL HISTORY  

A. The Carbonate Groundwater Aquifer and the Basins  

 Much of the bedrock and mountain ranges of Eastern Nevada are formed from a sequence 

of sedimentary rocks lain down during the Paleozoic Era.  These formations are limestones or 

dolomites, commonly referred to as “carbonates,” due to the chemical composition of the minerals 

composing the rocks.  These formations have been extensively deformed through folding and 

faulting caused by geologic forces.  This deformation has caused extensive fracture and fault 

systems to form in these carbonate rocks, with permeability enhanced by the gradual solution of 

minerals.  The result is an aquifer system that over time has accumulated large volumes of water 

with some apparent degree of connection throughout the much of area.5  The valley floors in the 

basins of Eastern Nevada are generally composed of alluvium comprised largely of relatively 

young (<5 million years) unconsolidated sands, gravels, and clays.   This sequence is loosely 

referred to as the “Alluvial Aquifer,” the aquifer for most shallow wells in the area.  Most of the 

water in the Carbonate Aquifer is present due to infiltration of water thousands of years ago; 

recent recharge from present day precipitation may represent only a fraction of the water stored. 

Approximately 50,000 square miles of Nevada sits atop of this geologic layer of carbonate 

rock, which contains significant quantities of groundwater.6 This carbonate-rock aquifer system 

contains at least two major “regional flow systems” - continuous, interconnected, and transmissive 

geologic features through which water flows underground roughly from north to south: the Ash 

Meadows-Death Valley regional flow system; and the White River-Muddy River Springs system.7 

These flow systems connect the groundwater beneath dozens of topographic valleys across distances 

exceeding 200 miles.8 The White River-Muddy River Springs flow system, stretching approximately 

                                              
5 State Engineer Record on Appeal (“SE ROA”) 36062-67, Ex. 14;  SE ROA 661, Ex. 8. 
 
6 SE ROA 659. 
 
7 SE ROA 661. 
 
8 SE ROA 661. 
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240 miles from southern Elko County in the north to the Muddy River Springs Area in the south, 

was identified as early as 1966.9 The area designated by Order 1309 as the LWRFS consists 

generally of the southern portion of the White River-Muddy River Springs flow system.10. 

The Muddy River runs through a portion of the LWRFS before cutting southeast and 

discharging into Lake Mead.11 Many warm-water springs, including the Muddy River Springs at 

issue in this litigation, discharge from the regional carbonate groundwater aquifer.12  The series of 

springs, collectively referred to as the “Muddy River Springs” in the Muddy River Springs Area 

hydrographic basin form the headwaters of the Muddy River and provide the only known habitat for 

the endangered Moapa dace.13   

The Muddy River Springs are directly connected to, and discharge from, the regional 

carbonate aquifer.14 Because of this connection, flows from the springs are dependent on the 

elevation of groundwater within the carbonate aquifer, and can change rapidly in direct response to 

changes in carbonate groundwater levels.15 As carbonate groundwater levels decline, spring flows 

decrease, beginning with the highest-elevation springs.16 

As early as 1989, there were concerns that sustained groundwater pumping from the 

carbonate-rock aquifer would result in water table declines, substantially deplete the water stored in 

the aquifer, and ultimately reduce or eliminate flow from the warm-water springs that discharge 

from the aquifer.17  

                                              
9 SE ROA 11349-59. 
 
10 See SE ROA 11350. 
 
11 SE ROA 41943. 
 
12 SE ROA 660-61, 53056, 53062. 
 
13 SE ROA 663-664, 41959, 48680. 
 
14 SE ROA 73-75, 34545, 53062. 
 
15 SE ROA 60-61, 34545. 
 
16 SE ROA 46, 34545. 
 
17 See SE ROA 661. 
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 The general rule in Nevada is that one acquires a water right by filing an application to 

appropriate water with the Nevada Division of Water Resources (“DWR”).  If the DWR approves 

the application, a “Permit to Appropriate” issues.  Nevada has adopted the principle of “first in 

time, first in right,” also known as “priority.”  The priority of a water right is determined by the 

date a permit is applied for. Nevada’s water resources are managed through administrative units 

called “hydrographic basins,” which are generally defined by topography, more or less reflecting 

boundaries between watersheds. Nevada is divided into 232 hydrographic basins (256 

hydrographic basins and sub-basins, combined) based upon the surface geography and subsurface 

flow.  

 The priority of groundwater rights is determined relative to the water rights holder within 

the individual basins. If there is not enough water to serve all water right holders in a particular 

basin, “senior” appropriators are satisfied first in order of priority: the rights of “junior” 

appropriators may be curtailed. Historically, The Nevada State Engineer has managed 

hydrographic basins in a basin-by-basin manner for decades,18 and administers and manages each 

basin as a discrete hydrologic unit.19  The State Engineer keeps and maintains annual pumping 

inventories and records on a basin-by-basin basis.20          

This administrative structure has worked reasonably well for basins where groundwater is 

pumped from “basin fill” aquifers or alluvium, where the annual recharge of the groundwater 

historically has been estimated based upon known or estimated precipitation data - establishing the 

amount of groundwater that is recharged annually and can be extracted sustainably from a basin, 

known as the “perennial yield.” In reality, many hydrographic basins are severely over-appropriated, 

due to inaccurate estimates, over pumping, domestic wells, changing climate conditions, etc.  

Administration of groundwater rights is made particularly complex when the main source of 

                                                                                                                                                       
 
18SE ROA 654, 659, 699, 726, 755. 
 
19 SE ROA 949-1069.   
 
20 SE ROA 1070-1499. 
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groundwater is not “basin fill” or alluvium, but aquifers found in permeable geologic formations 

lying beneath the younger basin fill, and which may underlie large regions that are not well defined 

by the present-day hydrographic basins.  This is the case with Nevada’s “Carbonate Aquifer.”  

When necessary, the State Engineer may manage a basin that has been designated for 

administration. NRS 534.030 outlines the process by which a particular basin can be designated for 

administration by the State Engineer.  In the instant case, six of the seven basins affected by Order 

No. 1309 had already been designated for management under NRS 534.030, including: 

a. Coyote Spring Valley Hydrographic Basin (“Coyote Spring Valley”), Basin No. 210, since 

1985; 

b. Black Mountains Area Hydrographic Basin (“Black Mountains Area”), Basin No. 215, since 

November 22, 1989; 

c. Garnet Valley Hydrographic Basin (“Garnet Valley”), Basin No. 216, since April 24, 1990; 

d. Hidden Valley Hydrographic Basin (“Hidden Valley”), Basin No. 217, since October 24, 

1990; 

e. California Wash Hydrographic Basin (“California Wash”),  Basin No. 218, since August 24, 

1990; and 

f. Muddy River Springs Area Hydrographic Basin (“Muddy River Springs Area”), Basin No. 

219, since July 14, 1971.21 

Kane Springs Valley (“Kane Springs Valley”), Basin 206, which was also affected by 

Order No. 1309, had not been designated previously for administration.22   

 

                                              
21 See SE ROA 2-3, 71-72. 
 
22 The Court takes judicial notice of Kane Springs Valley Basin’s status of not being designated for administration per 
NRS 534.030. http://water.nv.gov/StateEnginersOrdersList.aspx (available online at the Division of Water Resources. 
“Mapping& Data” tab, under “Water Rights” tab, “State Engineer’s Orders List and Search”).  Facts that are subject to 
judicial notice “are facts in issue or facts from which they may be inferred.” NRS 47.130(1). To be judicially noticed, a 
fact must be “[g]enerally known” or “capable of accurate and ready determination by resort to sources whose accuracy 
cannot reasonably be questioned.” NRS 47.130(2); Andolino v. State, 99 Nev. 346, 351, 662 P.2d 631, 633-34 (1983) 
(courts may take judicial notice of official government publications); Barron v. Reich, 13 F.3d 1370, 1377 (9th Cir. 
1994) (courts may take judicial notice of documents obtained from administrative agencies); Greeson v. Imperial Irr. 
Dist., 59 F.2d 529, 531 (9th Cir.1932) (courts may take judicial notice of “public documents”). 

NGM0363



 

 8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

B
ita

 Y
ea

ge
r 

E
ig

ht
h 

Ju
di

ci
al

 D
is

tr
ic

t C
ou

rt
 

C
la

rk
 C

ou
nt

y,
 N

ev
ad

a 
D

ep
ar

tm
en

t 1
 

B. The Muddy River Decree 

 Over one hundred years ago, this Court issued the Muddy River Decree of 1920 (sometimes 

referred to herein as the “Decree” or “Muddy River Decree”), which established water rights on the 

Muddy River.23  The Muddy River Decree recognized specific water rights,24  identified each water 

right holder on the Muddy River, and quantified each water right.25  MVIC specifically owns certain 

rights “. . . to divert, convey, and use all of said waters of said River, its head waters, sources of 

supply and tributaries, save and except the several amounts and rights hereinbefore specified and 

described . . . and to divert said waters, convey and distribute the same to its present stockholders, 

and future stockholders, and other persons who may have acquired or who may acquire temporary or 

permanent rights through said Company. . .”26.   The Decree appropriates all water of the Muddy 

River at the time the Decree was entered, which was prior to any other significant development in 

the area.  The predevelopment flow averaged approximately 33,900 acre feet per annum (“afa”).27  

The rights delineated through The Muddy River Decree are the oldest and most senior rights in the 

LWRFS. 

C. The Moapa Dace 

 The Moapa dace (Moapa coriacea) is a thermophilic minnow endemic to the upper spring-

fed reaches Muddy River, and has been federally listed as endangered since 1967.28  Between 1933 

                                              
 
23 See Judgment and Decree, Muddy Valley Irrigation Co. v. Moapa and Salt Lake Produce Co. (the “Muddy River 
Decree” or “Decree”) (March 11, 1920) (SE ROA 33770-33816). 
 
24 SE ROA 33770-816.  Specifically, the Muddy River Decree finds  “[t]hat the aggregate volume of the several 
amounts and quantities of water awarded and allotted to the parties . . . is the total available flow of the said Muddy 
River and consumes and exhausts all of the available flow of the said Muddy River, its headwaters, sources of supply 
and tributaries.” SE ROA 33792-33793. 
 
25 SE ROA 33798-806. 
 
26 SE ROA 33775. 
 
27 See SNWA Report (June 2019) (SE ROA 41930 – 42072) at § 3.4.1 (SE ROA 41962) describing the predevelopment 
flows as measured in 1946 as 33,900 afa and the average flow measured from July 1, 1913 to June 30, 1915 and October 
1, 1916 to September 30, 1917 as 34,000 afa.  The NSE further recognizes 33,900 afa as the predevelopment flow.  See 
Order 1309 (SE ROA 2-69) at p. 61 (SE ROA 62).   
 
28 SE ROA 5. 

NGM0364



 

 9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

B
ita

 Y
ea

ge
r 

E
ig

ht
h 

Ju
di

ci
al

 D
is

tr
ic

t C
ou

rt
 

C
la

rk
 C

ou
nt

y,
 N

ev
ad

a 
D

ep
ar

tm
en

t 1
 

and 1950, the Moapa dace was abundant in the Muddy River and was estimated to inhabit as many 

as 25 individual springs and up to 10 miles of stream habitat. However, by 1983, the species only 

occurred in springs and two miles of spring outflows.  Currently, approximately 95 percent of the 

total Moapa dace population occurs within 1.78 miles of one major tributary system that flows from 

three high-elevation spring complexes within the Muddy River Springs Area.29  

 Threats to the Moapa Dace include non-native predatory fishes, habitat loss from water 

diversions and impoundments, wildfire risk from non-native vegetation, and reductions to surface 

spring-flows resulting from groundwater development.30 Because the Moapa dace is entirely 

dependent on spring flow, protecting the dace necessarily involves protecting the warm spring 

sources of the Muddy River.31 

D. Order 1169  

Significant pumping of the Carbonate Aquifer in the LWRFS began in the 1980s and 

1990s.  Initial assessments of the water available in the Aquifer suggested it would provide a new 

abundant source of water for Southern Nevada.  Because the prospective water resources of the 

LWRFS carbonate appeared to be substantial, nearly 100 water right applications for over 300,000 

acre feet were filed in State Engineer’s office.32   

By 2001, the State Engineer had granted more than 40,000 acre feet of applications in the 

LWRFS.  The State Engineer considered additional applications for groundwater in Coyote Spring 

Valley and adjacent hydrographic basins.  However, concerned over the lack of information 

regarding the sustainability of water resources from the Carbonate Aquifer, the State Engineer 

began hearings in July and August 2001 on water right applications.33  

                                              
29 SE ROA 47169. 
 
30 SE ROA 47160. 
 
31 SE ROA 42087. 
 
32 SE ROA 4, Ex. 1. 
 
33 Id. 
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On March 8, 2002, the State Engineer issued Order 1169 to delay consideration of new 

water right applications and require the pumping of existing groundwater to determine what impact 

increased groundwater pumping would have on senior water rights and the environment at the 

Muddy River (“Aquifer Test”).34  Order 1169 held in abeyance all applications for the 

appropriation of groundwater from the carbonate-rock aquifer system located in the Coyote Spring 

Valley Basin (Basin 210), Black Mountains Area Basin (Basin 215), Garnet Valley Basin (Basin 

216), Hidden Valley Basin (Basin 217), Muddy River Springs aka Upper Moapa Valley Basin 

(Basin 210), and Lower Moapa Valley Basin (Basin 220).35  California Wash (Basin 218) was 

subsequently added to this Order.36  

Notably, Kane Springs was not included in the Order 1169 study area.  In Ruling 5712, the 

State Engineer specifically determined Kane Springs would not be included in the Order 1169 

study area because there was no substantial evidence that the appropriation of a limited quantity of 

water in Kane Springs would have any measurable impact on the Muddy River Springs that 

warranted the inclusion of Kane Springs in Order 1169.37  The State Engineer specifically rejected 

the argument that the Kane Springs rights could not be appropriated based upon senior 

appropriated rights in the down gradient basins.38  

Order 1169A, issued December 21, 2012, set up a test to “stress” the Carbonate Aquifer 

through two years of aggressive pumping, combined with examination of water levels in monitoring 

wells located throughout the LWRFS.39  Participants in the Aquifer test were Southern Nevada 

Water Authority (“SNWA”), Las Vegas Valley Water District (“LVVWD”), Moapa Valley Water 

District, Coyote Springs Investments, LLC (“Coyote Springs”), Moapa Band of Paiutes, and Nevada 

                                              
34 SE ROA 654-669.   
 
35 See SE ROA 659, 665. 
 
36 SE ROA 659-69, Ex. 8; see also SE ROA 654, Ex. 7. 
 
37 SE ROA 719. 
 
38 SE ROA 713. 
 
39 SE ROA 654-58, Ex. 7. 
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Power Company.  Pumping included 5,300 afa in Coyote Spring Valley, 14,535 afa total carbonate 

pumping, and 3,840 afa alluvial pumping.40  Pumping tests effects were examined at 79 monitoring 

wells and 11 springs and streamflow monitoring sites.41  The Kane Springs basin was not included in 

the Order 1169 aquifer testing, and Kane Springs basin water right holders were not involved, not 

provided notice, and did not participate in the aquifer testing, monitoring or measurements, 

submission of reports, proceedings and actions taken by the State Engineer pursuant to Order 1169.42 

 The State Engineer’s conclusions from the pump test found an “unprecedented decline” in 

high-altitude springs, an “unprecedented decline” in water levels, and that additional pumping in 

the central part of Coyote Spring Valley or the Muddy River Spring Area could not occur without 

conflict with existing senior rights, including decreed surface water rights on the Muddy River, or 

the habitat of the Moapa Dace.  The State Engineer attributed observed decreases in water levels in 

other areas of the basins to the pumping during the Order 1169 test and concluded that the test 

demonstrated connectivity within the Carbonate Aquifer of the LWRFS.  On this basis, the State 

Engineer determined that the five basin LWRFS should be jointly managed. 

In 2014, and based on the results of the Aquifer Test, the State Engineer issued Rulings 

6254–6261 on January 29, 2014 denying all the pending groundwater applications in Coyote 

Springs Valley, Muddy River Springs Area, California Wash, Hidden Valley, Garnet Valley, and 

certain portions of the Black Mountains Area.43  His rationale in each ruling was the same: 

“because these basins share a unique and close hydrologic connection and share virtually all of the 

same source and supply of water, unlike other basins in Nevada, these five basins will be jointly 

managed.”44   

                                              
 
40 The Order uses the term acre-foot per year (afy), but for consistency with common usage, this Court uses the 
equivalent term acre feet per annum. 
 
41 SE ROA 6, Ex. 1. 
 
42 SE ROA 36230 - 36231. 
 
43 SE ROA 726 – 948.   
 
44 See e.g., SE ROA 479. 
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E. Interim Order 1303 and proceedings 

 On January 11, 2019 -- nearly 17 years after issuing Order 1169, then-State Engineer Jason 

King issued Interim Order 1303 to start a two-phased administrative process to resolve the 

competing interests for water resources in the LWRFS.45  He created the LWRFS as a joint 

administrative unit and invited stakeholders to participate in an administrative hearing to address 

the factual questions of what the boundary of the LWRFS should be, and what amount of 

groundwater could be sustainably pumped in the LWRFS.46  The LWRFS is the first multi-basin 

area that the Nevada State Engineer has designated in state history.  The ordering provisions in 

Interim Order 1303 provide in pertinent part: 
 

1.  The Lower White River Flow System consisting of the Coyote Spring Valley, 
Muddy River Springs Area, California Wash, Hidden Valley, Garnet Valley, 
and the portion of the Black Mountains Area as described in this Order, is 
herewith designated as a joint administrative unit for purposes of 
administration of water rights. All water rights within the Lower White River 
Flow System will be administered based upon their respective date of 
priorities in relation to other rights within the regional groundwater unit. 

  
 Any stakeholder with interests that may be affected by water right 

development within the Lower White River Flow System may file a report in 
the Office of the State Engineer in Carson City, Nevada, no later than the 
close of business on Monday, June 3, 2019. 

 
 Reports filed with the Office of the State Engineer should address the 

following matters: 
 

 a. The geographic boundary of the hydrologically connected groundwater 
and surface water systems comprising the Lower White River Flow 
System; 

 
 b. The information obtained from the Order 1169 aquifer test and 

subsequent to the aquifer test and Muddy River headwater spring flow as 
it relates to aquifer recovery since the completion of the aquifer test; 

 
 c. The long-term annual quantity of groundwater that may be pumped 

from the Lower White River Flow System, including the relationships 
between the location of pumping on discharge to the Muddy River 
Springs, and the capture of Muddy River flow; 

 

                                              
45 SE ROA 635-53, Ex. 6. 
 
46 SE ROA 82-83. 
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 d. The effects of movement of water rights between alluvial wells and 
carbonate wells on deliveries of senior decreed rights to the Muddy River; 
and, 

 
 e. Any other matter believed to be relevant to the State Engineer's 

analysis.  
 

SE ROA 647-48, Ex. 6. 

The State Engineer identified the LWRFS as including the following hydrographic basins: 

Coyote Spring Valley, a portion of Black Mountains Area, Garnet Valley, Hidden Valley, 

California Wash, and the Muddy River Springs Area.47 Kane Springs continued to be excluded as 

part of the LWRFS multi-basin area in Interim Order 1303.48  

In July and August 2019, reports and rebuttal reports were submitted discussing the four 

matters set forth in Interim Order 1303. On July 25, 2019, the State Engineer issued a Notice of 

Pre-Hearing Conference, and on August 9, 2019, the State Engineer held a prehearing conference. 

On August 23, 2019, the State Engineer issued a Notice of Hearing (which it amended on August 

26, 2019), noting that the hearing would be “the first step” in determining how to address future 

management decisions, including policy decisions, relating to the LWRFS.49 He also indicated that 

the legal question of whether groundwater pumping in the LWRFS conflicts with senior water 

rights would be addressed in Phase 2 of the LWRFS administrative process.50  

The Hearing Officer made it clear that “any other matter believed to be relevant” as 

specified in ordering paragraph 1(e) of Order 1303 would not include discussion of the 

administrative impacts of consolidating the basins or any policy matters affected by its decision.  

The State Engineer conducted a hearing on the reports submitted under Order 1303 between 

September 23, 2019, and October 4, 2019.  At the start of the administrative hearing, the State 

Engineer reminded the parties the public administrative hearing was not a “trial-type” proceeding, 

                                              
47 SE ROA 70-88. 
 
48 Id. 
 
49 SE ROA 263, Ex. 2 (Notice); SE ROA 285, Ex. 3 (Amended Notice). 
 
50 SE ROA 522. 
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not a contested adversarial proceeding.51  Cross-examination was limited to between 4-17 minutes 

per participant depending on the length of time given to a participant to present its reports.52   

Following the submission by the participating stakeholders of closing statements at the 

beginning of December 2019, the State Engineer engaged in no additional public process and 

solicited no additional input regarding “future management decisions, including policy decisions, 

relating to the Lower White River Flow System basins.”53   

F. Order 1309 

On June 15, 2020, the State Engineer issued Order 1309.54  The first three ordering 

paragraphs state as follows: 

1.  The Lower White River Flow System consisting of the Kane Springs Valley, 
Coyote Spring Valley, Muddy River Springs Area, California Wash, Hidden 
Valley, Garnet Valley, and the northwest portion of the Black Mountains Area 
as described in this Order, is hereby delineated as a single hydrographic basin. 
The Kane Springs Valley, Coyote Spring Valley, Muddy River Springs Area, 
California Wash, Hidden Valley, Garnet Valley and the northwest portion of 
the Black Mountains Area are hereby established as sub-basins within the 
Lower White River Flow System Hydrographic Basin. 

 
2.  The maximum quantity of groundwater that may be pumped from the Lower 

White River Flow System Hydrographic Basin on an average annual basis 
without causing further declines in Warm Springs area spring flow and flow in 
the Muddy River cannot exceed 8,000 afa and may be less. 

 
3.  The maximum quantity of water that may be pumped from the Lower White 

River Flow System Hydrographic Basin may be reduced if it is determined 
that pumping will adversely impact the endangered Moapa dace.  

 
SE ROA 66, Ex. 1.  

The Order does not provide guidance about how the new “single hydrographic basin” will 

be administered and provided no clear analysis as to the basis for the 8000 afa number for the 

maximum sustainable yield.  

                                              
51 SE ROA 52962, Transcript 6:4-6, 24 to 7:1 (Sept. 23, 2019) (Hearing Officer Fairbank). 
 
52 SE ROA 52962, Transcript 7:5-7 (Sept. 23, 2019) (Hearing Officer Fairbank). 
 
53 See SE ROA 285, Ex. 3. 
 
54 SE ROA 2-69. 
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In its Order, the State Engineer indicated that it “considered this evidence and testimony 

[regarding basin inclusion and basin boundary] on the basis of a common set of criteria that are 

consistent with the original characteristics considered critical in demonstrating a close hydrologic 

connection requiring joint management in Rulings 6254-6261.”55 However, the State Engineer did 

not disclose these criteria to the stakeholders before or during the Order 1303 proceedings.  

Instead, he disclosed them for the first time in Order 1309, after the stakeholders had engaged in 

extensive investigations, expert reporting, and factual hearing requested by Order 1303. The 

criteria are: 
 
1. Water level observations whose spatial distribution indicates a relatively 

uniform or flat potentiometric surface are consistent with a close hydrologic 
connection. 

 
2. Water level hydrographs that, in well-to-well comparisons, demonstrate a 

similar temporal pattern, irrespective of whether the pattern is caused by 
climate, pumping, or other dynamic is consistent with a close hydrologic 
connection. 

 
3. Water level hydrographs that demonstrate an observable increase in drawdown 

that corresponds to an increase in pumping and an observable decrease in 
drawdown, or a recovery, that corresponds to a decrease in pumping, are 
consistent with a direct hydraulic connection and close hydrologic connection 
to the pumping location(s). 

 
4. Water level observations that demonstrate a relatively steep hydraulic gradient 

are consistent with a poor hydraulic connection and a potential boundary. 
 
5. Geological structures that have caused a juxtaposition of the carbonate-rock 

aquifer with low permeability bedrock are consistent with a boundary. 
 
6. When hydrogeologic information indicate a close hydraulic connection (based 

on criteria 1-5), but limited, poor quality, or low resolution water level data 
obfuscate a determination of the extent of that connection, a boundary should 
be established such that it extends out to the nearest mapped feature that 
juxtaposes the carbonate-rock aquifer with low-permeability bedrock, or in the 
absence of that, to the basin boundary. 

                                              
55 SE ROA 48-49, Ex. 1. 
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After consideration of the above criteria, the State Engineer decided to finalize what was 

preliminarily determined in Interim Order 1303, and consolidated several administrative units into 

a single hydrographic basin, designated as the “Lower White River Flow System” or “LWRFS.”  

The State Engineer also added the previously excluded Kane Springs Hydrographic Basin to the 

LWRFS,56 and modified the portion of the Black Mountains area that is in the LWRFS.  Although 

Order 1309 did not specifically address priorities or conflict of rights, as a result of the 

consolidation of the basins, the relative priority of all water rights within the seven affected basins 

will be reordered and the priorities will be considered in relation to all water rights holders in the 

consolidated basins, rather than in relation only to the other users within the original separate 

basins. 

G. Petitioners and Their Respective Water Rights or Interests 

a. Southern Nevada Water Authority and Las Vegas Valley Water District are government 

agencies serving Southern Nevada’s water needs, and own water rights in Coyote Springs 

Valley, Hidden Valley, Garnet Valley, and a significant portion of the Muddy River decreed 

rights. 

b. Coyote Spring Investments, LLC is a developer who owns water rights in Coyote Spring 

Valley, Kane Springs Valley, and California Wash; 

c. Apex Holding Company, LLC and Dry Lake Water LLC own real estate and water rights to 

the area of land commonly referred to as the Apex Industrial Park, in Garnet Valley and 

Black Mountains Area; 

d. The Center Biological Diversity is a national nonprofit conservation organization which does 

not hold any water rights, but has educational, scientific, biological, aesthetic and spiritual 

interests in the survival and recovery of the Moapa Dace; 

e. Muddy Valley Irrigation Company is a private company that owns most of the decreed rights 

                                              
56 The Court notes that the Nevada State Engineer determined that Kane Springs should be included in this joint 
management area, even though the Kane Springs Basin had not been designated previously for management through the 
statutory process delineated in under NRS 534.030. 
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in the Muddy River; 

f. Nevada Cogeneration Associates Numbers 1 and 2, who operate gas-fired facilities at the 

south end of the LWRFS and have water rights in the Black Mountain Area; 

g. Georgia-Pacific Gypsum LLC, and Republic Technologies, Inc. are industrial companies that 

have water rights in the Garnet Valley Hydrographic Basin; 

h. Lincoln County Water District and Vidler Water Co. are a public water district and a private 

company, respectively, and own water rights in Kane Springs Valley. 

III. 

DISCUSSION 

STANDARD OF REVIEW 

An aggrieved party may appeal a decision of the State Engineer pursuant to NRS 533.450(1). 

The proceedings, which are heard by the court, must be informal and summary, but must afford the 

parties a full opportunity to be heard.  NRS 533.450(2).  The decision of the State Engineer is 

considered to be prima facie correct, and the burden of proof is on the party challenging the 

decision.  NRS 533.450(10).    

A. Questions of Law 

Questions of statutory construction are questions of law which require de novo review.  

The Nevada Supreme Court has repeatedly held courts have the authority to undertake an 

independent review of the State Engineer’s statutory construction, without deference to the State 

Engineer’s determination.  Andersen Family Assoc. v. Ricci, 124 Nev. 182, 186, 179 P.3d 1201, 

1203 (2008) (citing Bacher v. State Engineer, 122 Nev. 1110, 1115, 146 P.3d 793, 798 (2006) and 

Kay v. Nunez, 122 Nev. 1100, 1103, 146 P.3d 801, 804 (2006).  

 Any “presumption of correctness” of a decision of the State Engineer as provided by NRS 

533.450(10), “does not extend to ‘purely legal questions,’ such as ‘the construction of a statute,’ 

as to which ‘the reviewing court may undertake independent review.’”  In re State Engineer 

Ruling No. 5823, 128 Nev. 232, 238-239, 277 P.3d 449, 453 (2012) (quoting Town of Eureka v. 

State Engineer, 108 Nev. 163, 165, 826 P.2d 948, 949 (1992)).  At no time will the State 
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Engineer’s interpretation of a statute control if an alternative reading is compelled by the plain 

language of the statute.  See Andersen Family Assoc., 124 Nev. at 186, 179 P.3d at 1203. 

 Although “[t]he State Engineer’s ruling on questions of law is persuasive… [it is] not 

entitled to deference.”  Sierra Pac. Indus. v. Wilson, 135 Nev. Adv. Op. 13, 440 P.3e 37, 40 

(2019).  A reviewing court is free to decide legal questions without deference to an agency 

determination.  See Jones v. Rosner, 102 Nev. 215, 216-217, 719 P.2d 805, 806 (1986); accord 

Pyramid Lake Paiute Tribe v. Ricci, 126 Nev. 521, 525, 245 P.3d 1145, 1148 (2010) (“[w]e 

review purely legal questions without deference to the State Engineer’s ruling.”). 

B. Questions of Fact  

The Court’s review of the Order 1309 is “in the nature of an appeal” and limited to the 

record before the State Engineer.  Revert v. Ray, 95 Nev. 782, 786, 603 P.2d 262, 264 (1979).  On 

appeal, a reviewing court must “determine whether the evidence upon which the engineer based 

his decision supports the order.” State Engineer v. Morris, 107 Nev. 699, 701, 819 P.2d 203, 205 

(1991) (citing State Engineer v. Curtis Park, 101 Nev. 30, 32, 692 P.2d 495, 497 (1985)).   

As to questions of fact, the State Engineer’s decision must be supported by “substantial 

evidence in the record [.]” Eureka Cty. v. State Engineer, 131 Nev. 846, 850, 359 P.3d 1114, 1117 

(2015) (quoting Town of Eureka, 108 Nev. at 165, 826 P.2d at 949). Substantial evidence is “that 

which a reasonable mind might accept as adequate to support a conclusion.”  Bacher, 122 Nev. at 

1121, 146 P.3d at 800 (finding that a reasonable person would expect quantification of water 

rights needed and no evidence of such quantification or calculations by the State Engineer is 

included in the record).  The Court may not substitute its judgment for that of the State Engineer, 

“pass upon the credibility of the witness nor reweigh the evidence.” Revert, 95 Nev. at 786, 603 

P.2d at 264.   

Where a decision is arbitrary and capricious it is not supported by substantial evidence.  

See Clark Cty. Educ. Ass’n v. Clark Cty. Sch. Dist., 122 Nev. 337, 339-40, 131 P.3d 5, 7 (2006) 

(concluding that an arbitrator’s award was “supported by substantial evidence and therefore not 

arbitrary, capricious, or unsupported by the arbitration agreement”). 

In Revert, 95 Nev. at 787, 603 P.2d at 264–65, the Nevada Supreme Court noted:   
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The applicable standard of review of the decisions of the State Engineer, limited 
to an inquiry as to substantial evidence, presupposes the fullness and fairness of 
the administrative proceedings: all interested parties must have had a ‘full 
opportunity to be heard,’ See NRS 533.450(2); the State Engineer must 
clearly resolve all the crucial issues presented, See Nolan v. State Dep't. of 
Commerce, 86 Nev. 428, 470 P.2d 124 (1970) (on rehearing); the decisionmaker 
must prepare findings in sufficient detail to permit judicial review, Id.; Wright v. 
State Insurance Commissioner, 449 P.2d 419 (Or.1969); See also NRS 233B.125. 
When these procedures, grounded in basic notions of fairness and due process, are 
not followed, and the resulting administrative decision is arbitrary, oppressive, or 
accompanied by a manifest abuse of discretion, this court will not hesitate to 
intervene. State ex rel. Johns v. Gragson, 89 Nev. 478, 515 P.2d 65 (1973).  

Thus, in order to survive review, Order 1309 must be statutorily authorized, resolve all 

crucial issues presented, must include findings in detail to permit judicial review, and must be 

based on substantial evidence. 

CONCLUSIONS OF LAW 

 
A. The State Engineer Did Not Have the Authority to Jointly Administrate Multiple 
Basins by Creating the LWRFS “Superbasin,” Nor Did He Have the Authority to 
Conjunctively Manage This Superbasin. 

 The powers of the State Engineer are limited to those set forth in the law.  See, e.g.,City of 

Henderson v. Kilgore, 122 Nev. 331, 334, 131 P.3d 11, 13 (2006); Clark Cty. School Dist. v. Clark 

Cty. Classroom Teachers Ass’n, 115 Nev. 98, 102, 977 P.2d 1008, 1011 (1999) (en banc) (An 

administrative agency’s powers “are limited to those powers specifically set forth by statute.”); 

Clark Cty. v. State, Equal Rights Comm’n, 107 Nev. 489, 492, 813 P.2d 1006, 1007 (1991)); Wilson 

v. Pahrump Fair Water, LLC, 137 Nev. Adv. Op. 2, 481 P.3d 853, 856(2021) (The State Engineer’s 

powers thereunder are limited to “only those . . . which the legislature expressly or implicitly 

delegates.”); Andrews v. Nevada State Bd. of Cosmetology, 86 Nev. 207, 208, 467 P.2d 96, 97 

(1970) (“Official powers of an administrative agency cannot be assumed by the agency, nor can they 

be created by the courts in the exercise of their judicial function.  The grant of authority to an agency 

must be clear.”) (internal citation omitted).  

 The Nevada Supreme Court has made clear that the State Engineer is a creature of statute and 

his or her actions must be within a statutory grant of authority.  Pahrump Fair Water LLC, 481 P.3d 
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at 856 (explaining that “[t]he State Engineer’s powers thereunder are limited to ‘only those . . . 

which the legislature expressly or implicitly delegates’” (quoting Clark Cty., 107 Nev. at 492, 813 

P.2d at 1007)); see also Howell v. Ricci, 124 Nev. 1222, 1230, 197 P.3d 1044, 1050 (2008) (holding 

that the State engineer cannot act beyond his or her statutory authority).  

 The State Engineer’s authority is outlined in NRS Chapters 532, 533 and 534.  Chapter 533 

deals generally with “water rights,” which addresses surface water as well as groundwater, and 

chapter 534 is limited to groundwater, dealing specifically with “underground water and wells.”  

 In the instant case, the State Engineer relied on the following specific statutes as authority for 

combining prior independently designated basins as a superbasin newly named the LWRFS, and 

then conjunctively managing57 this superbasin: 
 

 NRS 533.024(1)(c), which is a legislative declaration “encourag[ing] the State Engineer to 
consider the best available science in rendering decisions concerning the available surface 
and underground sources of water in Nevada.”58  

 
 NRS 534.024(1)(e), another legislative declaration that states the policy of Nevada is “[t]o 

manage conjunctively the appropriation, use and administration of all waters of this State, 
regardless of the source of the water.” 59 
 

 NRS 534.020, which provides that all waters of the State belong to the public and are subject 
to all existing rights.60 

 
 NRS 532.120, which allows the State Engineer to “make such reasonable rules and 

regulations as may be necessary for the proper and orderly execution of the powers conferred 
by law.61 
 

                                              
57 The Nevada Water Words Dictionary, defines “Conjunctive (Water) Use” in part, as “the integrated use and 
management of hydrologically connected groundwater and surface water.” Water Words Dictionary, Nevada Division of 
Water Planning (2022) (available online athttp://water.nv.gov/WaterPlanDictionary.aspx)  The same dictionary 
separately defines “Conjunctive Management” as, “the integrated management and use of two or more water resources, 
such as a (groundwater) aquifer and a surface body of water.”  Id. 
 
58 SE ROA 43. 
 
59 Id. 
 
60 Id. 
 
61 SE ROA 44. 
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 NRS 534.110(6), which allows the State Engineer to conduct investigations into any basin 
where average annual replenishment is not adequate for the needs of all water rights holders, 
and then subsequently restrict withdrawals to conform to priority rights.62  

 
 NRS 534 and specifically NRS 534.120, which allows the State Engineer to make such rules, 

regulations and orders as are deemed essential for the welfare of an area where the 
groundwater basin is being depleted.”63    

 However, as further discussed below, the State Engineer’s reliance on these statutes for 

authority is misplaced, and his actions upend the bedrock principles of the prior appropriation 

doctrine. 

 1. The Prior Appropriation Doctrine  

 The doctrine of prior appropriation has been part of Nevada’s common law since the 1800’s,  

and is a fundamental principle of water law in Nevada. See Lobdell v. Simpson, 2 Nev. 274, 277-78 

(1866).  “An appropriative right ‘may be described as a state administrative grant that allows the use 

of a specific quantity of water for a specific beneficial purpose if water is available in the source free 

from the claims of others with earlier appropriations.’” Desert Irr., Ltd. v. State, 113 Nev. 1049, 

1051 n.1, 944 P.2d 835, 837 (1997) (quoting Frank J. Trelease & George A. Gould, Water Law 

Cases and Materials 33 (4th ed. 1986)).   

  “Water rights are given ‘subject to existing rights,’ NRS 533.430(1), given dates of priority, 

NRS 533.265(2)(b), and determined based on relative rights, NRS 533.090(l)-(2).”  Mineral Cty. v. 

Lyon Cty., 136 Nev. 503,513, 473 P.3d 418, 426 (2020).  Thus, “[i]n Nevada, the doctrine of prior 

appropriation determines the priority of both pre-1905 vested water rights and modern statutory 

water law.”  Rand Properties, LLC v. Filippini, 484 P.3d 275, Docket 78319 at 2 (Nev. 2021) 

(unpublished disposition). It is universally understood that the priority of a water right is its most 

valuable component.  See Gregory J. Hobbs, Jr., Priority: The Most Misunderstood Stick in the 

Bundle, 32 Envtl. L. 37, 43 (2002) (“Priority determines the value of a water right”).    

 “A priority in a water right is property in itself”; therefore, “to deprive a person of his 

                                              
62 Id. 
 
63 Id. 
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priority is to deprive him of a most valuable property right.” Colorado Water Conservation  

Bd. v. City of Cent., 125 P.3d 424, 434 (Colo. 2005) (internal quotation marks omitted).  “A loss of 

priority that renders rights useless ‘certainly affects the rights’ value’ and ‘can amount to a de facto 

loss of rights.’”  Wilson v. Happy Creek, Inc., 135 Nev. 301, 313, 448 P.3d 1106, 1115 (2019) 

(quoting Andersen Family Assocs., 124 Nev. at 190-1, 179 P.3d at 1201). 

 Nevada’s statutory water law reflects the importance of priority.  Not only did the 

Legislature choose not to bestow the State Engineer with discretion to alter priority rights, but it also 

affirmatively requires the State Engineer to preserve priority rights when performing the State 

Engineer’s statutory duties.  See, e.g., NRS 534.110(6) (providing that any curtailment “be restricted 

to conform to priority rights”); NRS 534.110(7) (same); NRS 533.040(2) (“If at any time it is 

impracticable to use water beneficially or economically at the place to which it is appurtenant, the 

right may be severed from the place of use and be simultaneously transferred and become 

appurtenant to another place of use, in the manner provided in this chapter, without losing priority of 

right.”).   

 The prior appropriation doctrine in Nevada, “the driest state in the Nation”64 becomes 

particularly critical when, as in the instant case, there is not enough water to satisfy all of the 

existing rights of the current water right holders, and the threat of curtailment looms ominously in 

the near future.  One of the greatest values of a senior priority right is the assurance that the holder 

will be able to use water even during a time of water shortage because junior water right holders will 

be curtailed first.  Thus, senior right holders rely on their senior priority rights when developing 

businesses, entitling and permitting land development, negotiating agreements, making investments, 

obtaining permits and various approvals from State and local agencies, and generally making 

financial and other decisions based on the relative certainty of their right.   

 Priority in time of a right is only as valuable as where the holder stands in relation to others 

in the same situation, or more specifically in this case, in the same basin.  As the statutes are written, 

                                              
64 United States v. State Engineer, 117 Nev. 585, 592, 27 P.3d 51, 55 (2001)( Becker, J., concurring in part and 
dissenting in part). 
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water right holders only compete in time for their “place in line” with other water right holders in 

their same basin.  Therefore, the year that one acquires a priority right is only as important as the 

year that other water right holders in your basin acquired theirs. It is in this setting that State 

Engineer has issued Order 1309.   

 2. Joint Administration 

 The State Engineer’s position is that the “best available science” demonstrates that the 

seven65 named hydrographic basins are so hydrologically interconnected that science dictates they 

must be managed together in one superbasin.   However, NRS 533.024(1)(c) is a policy declaration 

of the Legislature’s intent that simply “encourages” the State Engineer “to consider the best 

available science in rendering decisions” that concern water he has authority to manage. NRS 

533.024(1)(c).     

 Statements of policy from the Legislature do not serve as a basis for government action, but 

rather inform the interpretation of statutes that authorize specific action.  See, Pawlik v. Deng, 134 

Nev. 83, 85, 412 P.3d 68, 71 (2018).  In Pawlik, the Nevada Supreme Court expressed the relevance 

of statements of policy in terms as follows: “if the statutory language is subject to two or more 

reasonable interpretations, the statute is ambiguous, and we then look beyond the statute to the 

legislative history and interpret the statute in a reasonable manner ‘in light of the policy and the 

spirit of the law.’”  Id. (quoting J.E. Dunn Nw., Inc. v. Corus Constr. Venture, LLC, 127 Nev. 72, 79, 

249 P.3d 501, 505 (2011)). 

 While such statements of policy are accorded deference in terms of statutory interpretation, 

the Nevada Supreme Court has specifically held that they are not binding.  See McLaughlin v. Hous. 

Auth. of the City of Las Vegas, 227 P.2d 206, 93 (1951) (“It has often been said that the declaration 

of policy by the legislature, though not necessarily binding or conclusive upon the courts, is entitled 

to great weight, and that it is neither the duty nor prerogative of the courts to interfere in such 

legislative finding unless it clearly appears to be erroneous and without reasonable foundation.”); see 

                                              
65 More accurately, the LWRFS is comprised of six hydrographic basins and a portion of a seventh.  
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also Clean Water Coal. v. M Resort, LLC, 127 Nev. 301, 313, 255 P.3d 247, 255 (2011) (“The State 

acknowledges that when legislative findings are expressly included within a statute, those findings 

should be accorded great weight in interpreting the statute, but it points out that such findings are not 

binding and this court may, nevertheless, properly conclude that section 18 is a general law despite 

the Legislature's declaration to the contrary.”). 

 Statements of policy set forth by the Legislature are therefore not operative statutory 

enactments, but rather tools to be used in interpreting operative statutes—and only then where such 

statutes are ambiguous on their face.  See Pawlik, 134 Nev. at 85, 412 P.3d at 71; see also Cromer v. 

Wilson, 126 Nev. 106, 109-10, 225 P.3d 788, 790 (2010) (if the plain language of a statute “is 

susceptible of another reasonable interpretation, we must not give the statute a meaning that will 

nullify its operation, and we look to policy and reason for guidance”).  

 This statement of policy is not, in and of itself, a grant of authority that allows the State 

Engineer to change boundaries of established hydrographic basins as science dictates.  This Court 

certainly acknowledges that since the time the 256 hydrographic basins and sub-basins were 

delineated, that science and technology have made great strides.  While certain navigable waters and 

topography were more easily identifiable at the time the basins were established, the complexity lies 

in the less obvious interconnectivity and formations of sub-surface structures that were more 

difficult to detect at that time.  There is no doubt that scientific advancements allow experts to more 

accurately assess sub-surface formations and groundwater than they have in the past, and certainly 

technology will continue to improve accuracy in the future.  However, this Court notes that the 

Legislature specifically used the word “encourages” to describe how the Nevada State Engineer 

should utilize the best available science. NRS 533.024(1)(c).  The statute does not declare that the 

best available science should dictate the decisions.   

 Indeed, if science was the sole governing principle to dictate the Nevada State Engineer’s 

decisions, there would be a slippery slope in the changes that could be made in the boundaries of the 

basins and how they are managed; each time scientific advancements and discoveries were made 

regarding how sub-surface water structures are situated or interconnected, under this theory of 
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authority, the Nevada State Engineer could change the boundaries of the existing basins.  Each 

boundary change would upend the priority of water right holders as they relate to the other water 

right holders in the new, scientifically-dictated “basin.” This would lead to an absurd result as it 

relates to the prior appropriation doctrine.  Every water right holder would be insecure in their 

priority, as their relative priority could change at any moment that science advances in determining 

further interconnectivity of water below the surface. In the administration of water rights, the 

certainty of those rights is particularly important and prior appropriation is “largely a product of the 

compelling need for certainty in the holding and use of water rights.”  Mineral Cty. v. Lyon Cty., 136 

Nev. at 518, 473 P.3d at 429 (quoting Arizona v. California, 460 U.S. 605, 620 (1983)).   Science in 

and of itself cannot alter common law and statutes.  Thus, the State Engineer’s reliance on NRS 

533.024(1)(c) for giving him authority to create a superbasin out of seven existing basins is 

misplaced.    

 While NRS 532.120 allows the State Engineer to make reasonable rules and regulations as 

may be necessary for proper and orderly execution, this authority is not without its limits, and is 

only authorized for those “powers conferred by law.” Nothing in Chapters 532, 533 or 534 gives the 

State Engineer direct authority to eliminate, modify, or redraw the boundaries of existing 

hydrographic basins, or to consolidate multiple, already established, hydrographic basins into a 

single hydrographic superbasin.  For at least 50 years, holders of groundwater rights in Nevada have 

understood a “hydrographic basin” to be an immutable administrative unit.  This has been the case 

regardless of whether the boundaries of the unit accurately reflected the boundaries of a particular 

water resource. The Nevada Legislature has adopted a comprehensive scheme that provides the 

framework for the State Engineer to administer surface water and groundwater.  Moreover, the State 

Engineer has, for decades, administered water on the basis of hydrographic basins identified, 

described, and released to the public and relied upon by the Legislature, former State Engineers, and 

the public.  Applications to appropriate water are and have been on the basis of each hydrographic 

basin.  Protests, agreements, and resolutions of water applications have been on the basis of each 

basin.  Furthermore, statutes require that the State Engineer consider available water and 
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appropriations based on the basins already defined. 

 It is interesting to note that in the statutes that do confer authority on the Nevada State 

Engineer to manage water, they specifically mention the management as being done on a basin-by-

basin (or a sub-basin within a basin) basis.   NRS 534.030 is the original source of authority for the 

State Engineer’s designation of an “administrative area” by “basin.”  NRS 534.030.  Through NRS 

534.030 and NRS 534.011, the State Engineer has authority to designate “any groundwater basin, or 

portion therein” an “area of active management,” which refers to an area “[i]n which the State 

Engineer is conducting particularly close monitoring and regulation of the water supply because of 

heavy use of that supply.”   Under the statute’s plain meaning, a basin is intended to be an 

administrative unit, defined by boundaries described by “legal subdivision as nearly as possible.”  

NRS 534.030(1)(b). In other words, a hydrographic basin so designated was synonymous with an 

administrative unit—a legal construct, defined thereafter by a geographic boundary.  Water rights 

within these basins are to be administered according to the laws set forth in NRS Chapters 533 and 

534, and the principles of prior appropriation are applied to water uses within each basin.  

 Moreover, the Legislature consistently refers to a singular basin throughout the statute.  See, 

e.g., 534.030(1) (describing a petition under NRS Chapter 534 as one that requests the State 

Engineer “to administer the provisions of this chapter as relating to designated areas, … in any 

particular basin or portion therein”); NRS 534.030(2) (“a groundwater basin”); NRS 534.030(2) 

(“the basin”). In fact, in the State Engineer’s prior rulings and orders, including Order 1169, Order 

1169A, and Rulings 5712 and 6455, the State Engineer employs a basin-by-basin management 

approach. 

 NRS 534.110(6) sets forth the State Engineer’s ability to make basin-specific determinations 

and provides the authority to curtail water rights where investigations into specific basins 

demonstrate that there is insufficient groundwater to meet the needs of all permittees and all vested-

right claimants. NRS 534.110 plainly applies to investigations concerning administration and 

designation of critical management areas within a basin. If the State Engineer conducts an 

investigation as set forth in NRS 534.110(6) and determines that the annual replenishment to the 
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groundwater supply is not adequate for the permittees and vested-right claimants, he has the 

authority to either (1) order that withdrawals from domestic wells be restricted to conform to priority 

rights, or (2) designate as a critical management area the basin in which withdrawals of groundwater 

consistently exceed the perennial yield. NRS 534.110(6)-(7).  It is important to note, however, that 

the statute does not provide authority to change the boundaries of established basins, combine 

multiple basins into one unit or superbasin, and then modify or curtail groundwater rights based 

upon restructured priority dates in this newly created superbasin.  

 The Court acknowledges that the State Engineer can and should take into account how water 

use in one basin may affect the water use in an adjoining or closely related basin when determining 

how best to “actively manage” a basin.  However, this is much different than how the State Engineer 

defines “joint management”: erasing the borders of seven already established legal administrative 

units and creating one legal superunit in the LWRFS superbasin.  If the Legislature intended for the 

State Engineer to designate areas across multiple basins for “joint administration,” it would have so 

stated.  See Slade v. Caesars Entm’t Corp., 132 Nev. 374, 380-81, 373 P.3d 74, 78 (2016) (citing 

Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal Texts, 107 (2012) 

(“The expression of one thing implies the exclusion of others.”)). Thus, under NRS 534.030, while 

the State Engineer can administer basins individually, the statute does not allow the State Engineer 

to combine basins for joint administration, nor do NRS 532.120, NRS 533.024, or NRS 534.110(6) 

confer express authority on the State Engineer to do so. 

 3. Conjunctive Management  

 The Nevada State Engineer relies on NRS 534.024(1)(e), as the source of authority that 

allows him to manage both surface and groundwater together through “conjunctive management.” 66  

Historically, surface water and ground water have been managed separately.  In fact, the term 

“conjunctive management” was only introduced in the statutes in the 2017 session of the Nevada 

Legislature when it added subsection 1(e) to NRS 533.024. However, as discussed previously, this 

                                              
66 SE ROA 43. 
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statute is a declaration of legislative intent, and as a statement of policy, it does not constitute a grant 

of authority to the State Engineer, nor is it a water management tool in and of itself.  

 In fact, there is no authority or guidance whatsoever in the statutes as to how to go about 

conjunctively managing water and water rights.  While the Court agrees that it makes sense to take 

into account how certain groundwater rights may affect other surface water rights when managing 

water overall, as this Court noted previously, the powers of the State Engineer are limited to those 

set forth in the law.  While Nevada law provides certain tools for the management of water rights in, 

for example, over appropriated basins, e.g., NRS 534.110(7) (authorizing the State Engineer to 

“designate as a critical management area any basin in which withdrawals of groundwater 

consistently exceed the perennial yield of the basin”), nothing  in Chapters 532, 533 or 534 gives the 

State Engineer express authority to conjunctively manage, in this proceeding, both the surface and 

groundwater flows he believes are occurring in the LWRFS superbasin.  

 This Court finds that as a result of the consolidation of the basins, the relative priority of all 

water rights within the seven affected basins will be reordered and the priorities will be considered 

in relation to all water rights holders in the consolidated basins, rather than in relation only to the 

other users within the original separate basins.67  By redefining and combining seven established 

basins for “joint administration,” and “conjunctive management,” the State Engineer essentially 

strips senior right holders of their priority rights by deciding that all water rights within the LWRFS 

superbasin should be administered based upon their respective dates of priority in relation to other 

rights “within the regional groundwater unit.”  

 The State Engineer’s position is that the determination of conflicts and priorities has not yet 

occurred since that is to occur in the second step of the proceeding.  However, by the very nature of 

erasing the existing basins and putting all of the water rights holders in one superbasin, he has 

                                              
67 This Court rejects the State Engineer’s argument that Order 1309 did not change priorities merely because it did not 
change priority dates.  His argument conflates the meaning of priority as defined by the date of a water right application, 
and the common meaning of priority, as defined by one’s “place in line.”  While it is true that the Order does not change 
priority dates, this Court finds that it does change the relative priorities, as petitioners who previously held the most 
senior rights within their singular basin may now be relegated to more junior status within the “superbasin.”   
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already reprioritized certain rights as they relate to one another, even if their priority dates remain 

the same.68  As a result of creating this superbasin, water rights holders with some of the most senior 

priority rights within their basin are now relegated to a much a lower priority position than some 

water right holders in basins outside of their own.  Such a loss of priority would potentially render 

certain water rights valueless, given the State Engineer’s restrictions on pumping in the entire 

LWRFS. The Court concludes that the State Engineer does not have authority to redefine Nevada 

basins so as to reorder the priority rights of water right holders through conjunctive management 

within those basins. Accordingly, Order 1309 stands at odds with the prior appropriation doctrine. 

 The Court determines that the question of whether the State Engineer has authority to change 

the boundaries of basins that have been established for decades, or subject that newly created basin 

to conjunctive management, or not, is a legal question, not a factual one.  The State Engineer has 

failed to identify a statute that authorizes him to alter established basin boundaries or engage in 

conjunctive management. Based upon the plain language of the applicable statutes, the Court 

concludes that the State Engineer acted outside the scope of his authority in entering Order 1309. 
 
B. The State Engineer Violated Petitioners’ Due Process Rights in Failing to Provide 
Notice to Petitioners or an Opportunity to Comment on the Administrative Policies Inherent 
in the Basin Consolidation. 
 

 The Nevada Constitution protects against the deprivation of property without due process of 

law.  Nev. Const. art. 1, § 8(5).  “Procedural due process requires that parties receive notice and an 

opportunity to be heard.”   Eureka Cty. V. Seventh Jud. Dist. Ct., 134 Nev. 275, 279, 417 P.3d 1121, 

1124 (2018)(internal quotation marks omitted).  “In Nevada, water rights are ‘regarded and 

protected as real property.’” Id.(quoting  Application of Filippini, 66 Nev. 17, 21-22, 202 P.2d 535, 

                                              
68 Although this Court refrains from analyzing whether or not 1309 is supported by substantial evidence, the Court notes 
that part of the State Engineer’s 1309 decision of limiting use to 8,000afa or less is based on the concern of adversely 
impacting the endangered Moapa Dace, located in the Muddy River Springs.  This decision does not appear to take into 
account more nuanced effects of  how pumping in each separate basin affects the Muddy River flows, no matter how far 
away the basin is from the river.  In other words, reprioritization of each water rights holder in relation to the other (by 
prioritization date in the newly created superbasin) means that their standing (and more importantly, their potential for 
curtailment) is only by date.  Water use in one basin may not have the same effect as another in reducing Muddy River 
flows; however, these distinguishing factors are all erased by combining all of the basins together for joint 
administration.  
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537 (1949)).  Therefore, holders of water rights in Nevada are entitled to constitutional protections 

regarding those property rights, including procedural due process. See id.  

 The Nevada Supreme Court has held that “[a]lthough proceedings before administrative 

agencies may be subject to more relaxed procedural and evidentiary rules, due process guarantees of 

fundamental fairness still apply.”  Dutchess Bus. Serv.’s, Inc. v. Nev. State Bd. of Pharmacy, 124 

Nev. 701, 711, 191 P.3d 1159, 1166 (2008).  In Dutchess, the Nevada Supreme Court noted further 

that “[a]dministrative bodies must follow their established procedural guidelines and give notice to 

the defending party of ‘the issues on which decision will turn and . . . the factual material on which 

the agency relies for decision so that he may rebut it.”  Id. 

 With respect to notice and hearing, the Nevada Supreme Court has held that “[i]nherent in 

any notice and hearing requirement are the propositions that the notice will accurately reflect the 

subject matter to be addressed and that the hearing will allow full consideration of it.”  Public Serv. 

Comm’n of Nev. v. Southwest Gas Corp., 99 Nev. 268, 271, 772 P.2d 624, 626 (1983). “Notice must 

be given at an appropriate stage in the proceedings to give parties meaningful input in the 

adjudication of their rights.” Seventh Jud. Dist. Ct., 134 Nev. at 280-81, 417 P.3d at 1125-26  (citing 

Hamdi v. Rumsfeld, 542 U.S. 507, 533, 124 S.Ct. 2633, 159 L.Ed.2d 578 (2004) (“It is equally 

fundamental that the right to notice and an opportunity to be heard must be granted at a meaningful 

time and in a meaningful manner.”). A party’s due process rights attach at the point at which a 

proceeding holds the possibility of curtailing water rights, and due process necessitates notice of that 

possibility to the party potentially affected.69  

 For the reasons that follow, this Court concludes that (a) the notice and hearing procedure 

employed by the State Engineer failed to satisfy the requirements of due process because the notice 

failed to put the parties on notice that the State Engineer would decide on a management protocol for 

                                              
69 “[B]ecause the language in the show cause order indicates that the district court may enter an order forcing curtailment 
to begin, junior water rights holders must be given an opportunity to make their case for or against the option of 
curtailment. Notice must be given at an appropriate stage in the proceedings to give parties meaningful input in the 
adjudication of their rights…Thus, junior water rights holders must be notified before the curtailment decision is made, 
even if the specific “how” and “who” of curtailment is decided in a future proceeding.”  Seventh Jud. Dist. Ct., 134 Nev. 
275, 280–81, 417 P.3d 1121, 1125 (2018).  
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the LWRFS at the conclusion of the proceeding; (b) the hearing itself failed to satisfy due process 

because the parties were not afforded a full and complete opportunity to address the implications of 

the State Engineer’s decision to subject the LWRFS to conjunctive management and joint 

administration, and (c)  the State Engineer’s nondisclosure, before or during the Order 1303 

proceedings of the six criteria he would use in evaluating the connectivity of the basins and 

determining the new consolidated basin boundary, failed to satisfy the requirements of due process. 

 Specifically, the notice of hearing and amended notice of hearing (“Notice”) noticed an 

opportunity for the parties that submitted Order 1303 reports to explain their positions and 

conclusions with respect to the questions posed for consideration in Order 1303.70 71  But the 

questions posed in Order 1303 did not relate to management of the LWRFS, such as issues of 

conjunctive or joint administration, but rather related to factual inquiries.  Instead, Order 1303 

specifically authorized stakeholders to file reports addressing four specific areas, none of which 

related to the management of the LWRFS.72   

 In noticing the hearing to consider the reports submitted pursuant to Order 1303, there was 

no mention of consideration of the prospective management of the LWRFS, i.e., whether it would be 

appropriately managed conjunctively and as a joint administrative unit. Indeed, this was consistent 

with the Hearing Officer’s opening remarks at the August 8, 2019, prehearing conference in which 

                                              
70 See SE ROA 262-82, Ex. 2; SE ROA 284-301, Ex. 3 
 
71 The Notice included the following summary:  
 

On August 9, 2019, the State Engineer held a pre-hearing conference regarding the hearing on the 
submission of reports and evidence as solicited in Order 1303…. The State Engineer established that 
the purpose of the hearing on the Order 1303 reports was to provide the participants an opportunity to 
explain the positions and conclusions expressed in the reports and/or rebuttal reports submitted in 
response to the Order 1303 solicitation. The State Engineer directed the participants to limit the offer of 
evidence and testimony to the salient conclusions, including directing the State Engineer and his staff 
to the relevant data, evidence and other information supporting those conclusions. The State Engineer 

further noted that the hearing on the Order 1303 reports was the first step in determining to what 

extent, if any, and in what manner the State Engineer would address future management decisions, 

including policy decisions, relating to the Lower White River Flow System basins. On that basis, the 

State Engineer then addressed other related matters pertaining to the hearing on the Order  1303 

reports, including addressing the date and sequence of the hearing, as set forth in this Notice of 

Hearing.  SE ROA 285, Ex. 3 (emphasis added). 
 

72 SE ROA 647-48. Ex. 6. 
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the State Engineer actively discouraged participants from providing input regarding that very 

question.  The hearing officer stated as follows at the August 8 prehearing conference:  
 
And so, and I’m going to talk about this and we’ve spoken about this before, is 
that really this is a threshold reporting aspect, that this is part of a multi-tiered 
process in terms of determining the appropriate management strategy to the 
Lower River Flow System. 

 
This larger substantive policy determination is not part of the particular 
proceeding.  That’s part of later proceedings…. 

SE ROA 522, Ex. 5 (Hr’g Tr. at 10:6-20). 

The hearing officer gave additional consistent guidance at the outset of the September 23 

hearing, further directing the parties not to address policy issues even in relation to the fact that 

Order 1303 authorized stakeholders to include in their reports “[a]ny other matter believed to be 

relevant to the State Engineer's analysis.”73  Specifically, the Hearing Officer directed as follows:  
 
And while that fifth issue is [as set forth in Ordering Paragraph 1(e) of Order 
1303] not intended to expand the scope of this hearing into making policy 
determinations with respect to management of the Lower White River Flow 
System basin’s individual water rights, those different types of things, because 
those are going to be decisions that would have to be made in subsequent 
proceedings should they be necessary.   
 
SE ROA 52962, Ex. 26 (Hr’g Tr. 6:4-15). 

Not only did the notice not adequately notify the parties of the possibility of the 

consideration and resolution of policy issues, but the Hearing Officer consistently 

directed the parties to avoid the subject, compounding the due process violation.  

Notwithstanding the Hearing Officer’s admonitions and the plain language of the notice, the 

State Engineer ultimately issued a dramatic determination regarding management of the LWRFS.  In 

doing so, the State Engineer precluded the participants from providing input that would have 

allowed for the full consideration of the issue. Specifically, participants and experts did not have the 

opportunity to, and were actively discouraged from addressing policy issues critical to the 

                                              
73 SE ROA 648, Ex. 6.   
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management of the LWRFS.74  The refusal to consider these issues ensured that the State Engineer’s 

decision was not based on a fully developed record. 

The State Engineer acknowledged as much in Order 1309 itself.  There, the State Engineer 

noted the fact that Georgia-Pacific and Republic raised concerns over the sufficiency of the scope of 

the proceedings at hearing but inexplicably asserted that a to-be-determined management scheme 

would be developed to address “management issues” in the LWRFS:   
 
Georgia-Pacific and Republic asserted that boundaries are premature without 
additional data and without a legally defensible policy and management tools in 
place. They expressed concern that creating an administrative unit at this time 
inherently directs policy without providing for due process. The State Engineer 
has considered these concerns and agrees that additional data and improved 
understanding of the hydrologic system is critical to the process. He also believes 
that the data currently available provide enough information to delineate LWRFS 
boundaries, and that an effective management scheme will provide for the 
flexibility to adjust boundaries based on additional information, retain the ability 
to address unique management issues on a sub-basin scale, and maintain 
partnership with water users who may be affected by management actions 
throughout the LWRFS.   
 
SE ROA 54, Ex. 1. 

 This language reflects a serious misunderstanding of the effect of Order 1309.  Insofar as 

Order 1309 subjects the LWRFS to conjunctive management and joint administration, resulting in 

effectively reordering of priority of water rights in the LWRFS superbasin, the order effectuates a 

management scheme with far reaching consequences.  Thus, agreeing on the one hand that an 

“effective management scheme” will be necessary to address challenges in the LWRFS, but 

                                              
74 These issues include, but are not limited to: whether Nevada law allows the State Engineer to conjunctively manage 
multiple hydrographic basins in a manner that modifies the relative priority of water rights due to the administration 
consolidation of basins; whether the State Engineer would establish a “critical management area” pursuant to NRS 
534.110 and, if so, whether he would develop a groundwater management plan or defer to the stakeholders to develop 
one; whether Nevada law gives the State Engineer authority to designate a management area that encompasses more than 
one basin; whether “safe-yield” discrete management areas should be established within the proposed administrative 
unit; whether water rights holders enjoy a “property right” in the relative priority of their water rights such that impairing 
that right may constitute a “taking”; whether unused (or only sporadically used) senior water rights take precedence over 
certificated or fully used junior rights, particularly where these junior rights are in continuous use to support 
economically significant enterprises; whether States compel quantification of federal reserved rights by a date certain; 
and whether the State Engineer should approach the legislature to seek different or additional management tools or 
authority.  See SE ROA 52801-8, Ex. 25 (Georgia Pacific and Republic Closing Argument, outlining policy questions 
for consideration by the State Engineer at later proceedings, proceedings that never took place).   
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contending it will be developed in the future, reveals a lack of appreciation of the implications of the 

order to the detriment of not only the participants but all water rights holders in the LWRFS basins. 

Without consideration of the implications of the management decision contained in the order, it 

cannot be based on a full consideration of the issues presented.  In affirmatively limiting the scope of 

the proceeding to include a full consideration of the issues, the State Engineer violated the 

stakeholders’ due process rights.  Both the notice and the hearing procedures employed failed to 

comport with due process. 

 Finally, as noted above, the State Engineer did not give notice or disclose before or during 

the Order 1303 proceedings, the six specific criteria that he would use in evaluating the connectivity 

of the basins and determining the new consolidated basin boundary.  Although the State Engineer 

asserted that he considered the evidence and testimony presented in the public hearing “on the basis 

of a common set of criteria that are consistent with the original characteristics conserved critical in 

demonstrating a close hydrologic connection requiring joint management in Rulings 6254-6261,”75  

a review of these rulings reveals that none of the six criteria or characteristics were previously 

identified, examined in the hydrological studies and subsequent hearing that followed the 

completion of the Order 1169 aquifer test, or expressly disclosed in Rulings 6254-6261.76  These 

criteria were instead explicitly disclosed for the first time in Order 1309, which means the 

participants had no opportunity to directly address these criteria in their presentations, or critically, 

to address the appropriateness of these criteria.   

 This Court is unpersuaded by the State Engineer’s argument that it could develop the criteria 

only after it heard all the evidence at the hearing.  Even if it did, this does not justify a deprivation of 

the right to due process.  In order to provide the parties due process and a meaningful opportunity to 

present evidence on these issues, the State Engineer should have included these factors in the Notice 

of Pre-Hearing Conference.  See Eureka Cty., 131 Nev. at 855, 359 P.3d at 1120; Revert,  95 Nev. at 

787, 603 P.2d at 265 (criticizing the state engineer for engaging in post hoc rationalization).  This 

                                              
75 See SE ROA 48. 
 
76 SE ROA 726-948. 
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due process violation is particularly harmful to water rights holders in Kane Springs, the sole basin 

that had not been previously designated for management under NRS 534.030, had not been included 

in the Order 1169 aquifer test, and had not been identified as a basin to be included in the LWRFS 

superbasin in Order 1303.    

 Accordingly, this Court concludes that revealing the criteria only after stakeholders had 

engaged in the extensive investigations, expert reporting, and the intense factual hearing requested 

by Order 1303 further violates the participants’ due process rights. 

 As this Court has determined that the Nevada State Engineer exceeded his statutory authority 

and violated the participants’ due process rights in issuing Order 1309, it declines to reach further 

analysis on whether his factual findings in Order 1309 were supported by substantial evidence.  

IV. 

CONCLUSION 

The Court FINDS that the Nevada State Engineer exceeded his statutory authority and had 

no authority based in statute to create the LWRFS superbasin out of multiple distinct, already 

established hydrographic basins.  The Nevada State Engineer also lacked the statutory authority to 

conjunctively manage this LWRFS superbasin.   

The Court ALSO FINDS that the Nevada State Engineer violated the Petitioners’ 

Constitutional right to due process by failing to provide adequate notice and a meaningful 

opportunity to be heard.  

As a result, Order 1309 is arbitrary, capricious, and therefore void.     

Good cause appearing, based upon the above Findings of Fact and Conclusions of Law, the 

Court ORDERS, ADJUDGES AND DECREES as follows: 

 IT IS HEREBY ORDERED that the petition for review of the Nevada State Engineer’s 

Order No. 1309 filed by Petitioners Lincoln County Water District and Vidler Water Company, Inc. 

is GRANTED. 

 IT IS FURTHER ORDERED that the petition for review of the Nevada State Engineer’s 

Order No. 1309 filed by Petitioners Coyote Springs Investment, LLC is GRANTED. 
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 IT IS FURTHER ORDERED that the petition for review of the Nevada State Engineer’s 

Order No. 1309 filed by Petitioners Apex Holding Company, LLC and Dry Lake Water, LLC is 

GRANTED. 

 IT IS FURTHER ORDERED that the petition for review of the Nevada State Engineer’s 

Order No. 1309 filed by Petitioners Nevada Cogeneration Associates Nos. 1 and 2 is GRANTED. 

 IT IS FURTHER ORDERED that the petition for review of the Nevada State Engineer’s 

Order No. 1309 filed by Petitioners Georgia-Pacific Gypsum LLC, and Republic Environmental 

Technologies, Inc. is GRANTED. 

 IT IS FURTHER ORDERED that the State Engineer’s Order 1309 is VACATED in its 

entirety. 

 
IT IS SO ORDERED. 
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