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11 Dee Court S I M
Smith, NV 89430 I
Tel No. 775-465-2981 Lt UF THE COURT
Plaintiff In Proper Person By S. Martensen

fEruTy

IN THE SECOND JUDICIAL DISTRICT COURT
OF THE STATE OF
NEVADA IN AND FOR THE
COUNTY OF WASHOE
GREGORY GARMONG, )
Plaintiff )

vs. ) Case No. C\/12 01271

WESPAC, GREG CHRISTIAN, ) Dept. No. (7

and Does 1-10 )

Defendants )

COMPLAINT
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COMES NOW Plaintiff, GREGORY GARMONG, appearing In Proper
Person, as and for claims for relief against Defendants Wespac,

Greg Christian (“Christian”), and Does 1-10 (collectively,

“Defendants”), alleges as follows:

1. At all times relevant hereto, Plaintiff was a resident
of Douglas County Nevada and Lyon County Nevada.

2. At all times relevant hereto, Defendants held
themselves out to the public as investment advisors and
investment managers performing fiduciary and other services for
Customers; Christian was affiliated with Wespac.

3. Does 1-10 are owners/shareholders and/or employees
and/or are otherwise associated with Defendants whose identities
are unknown to Plaintiff at this time. Plaintiff will ascertain
the identities of Does 1-10 during discovery and will move to
add these persons to the list of named Defendants.

4. At all times relevant hereto, Defendants did business
in Washoe County, Nevada.

5. The Second Judicial District Court in and for Washoe
County, Nevada is a proper venue for this action because of the
place of business of Defendants.

6. The Second Judicial District Court in and for Washoe
County, Nevada has subject matter jurisdiction of this matter
because of the dollar amount of damages alleged.

7. At a time prior to 2007, Plaintiff entered a contract
("Contract”) with Defendants and became a client of Defendants.
Plaintiff entrusted a major portion of his 1life savings and
retirement savings to Defendants to manage. The life savings

and retirement savings were held in accounts at Schwab, and

-1-
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Defendants had signature authority and control over these
accounts for management purposes. Plaintiff had other accounts
with Schwab with which Defendants had no involvement.

8. In late 2007 and early 2008, Defendant Christian
solicited, urged, and begged Plaintiff to allow Defendants to
take over the sole management of Plaintiff’s accounts because of
their investment expertise, leaving all discretionary actions to
Defendants. Defendant Christian proposed that Plaintiff should
not be involved in the active management of his life savings and
retirement accounts, and that ultimate investment decisions
should be made by Defendants. Plaintiff accepted the proposal.

9. In conjunction with Defendants taking over sole
management  of Plaintiff’'s accounts, Plaintiff informed
Defendants that he had recently retired. Plaintiff further
established general investment guidelines with Defendants that
it was therefore important that his accounts be managed to
conserve capital, and that Defendants’ management should be
within those gquidelines. Plaintiff instructed the Defendants
that it was preferable to sacrifice potential gains so as not to
lose capital. When losses first appeared, Defendant Christian
assured Plaintiff that Defendants were following their plan to
manage Plaintiff’s 1life savings and retirement accounts to
conserve Plaintiff’s capital, and that Defendants should be
given the opportunity to allow their plan to work out.

10. Despite Defendants’ assurances to Plaintiff that they
would follow his investment guidelines and manage Plaintiff’s
life savings and retirement accounts to conserve capital,

Defendants failed to do so. Defendants mismanaged Plaintiff’s

2.
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life savings and retirement accounts, and caused the loss of and

wasted a significant portion of Plaintiff’s life savings and
retirement accounts. When it became apparent in late 2008 that
Defendants were not properly managing Plaintiff’s life savings
and retirement accounts within Plaintiff’s guidelines and had
misled Plaintiff, Plaintiff ended Defendants’ management of

Plaintiff’s life savings and retirement accounts.

FIRST CLAIM FOR RELIEF
{Breach of Contract)
11. Plaintiff incorporates the allegations of Para. 1-10,
12. Plaintiff fulfilled all of his obligations under the

Contract.

13. The Defendants breached their obligations under the
Contract, causing damage to Plaintiff.
14. Plaintiff was damaged in an ~amount in excess of

$10,000 of general damages and special damages.

SECOND CLAIM FOR RELIEF

(Breach of Nevada Deceptive Trade Practices Act)

15. Plaintiff incorporates the allegations of Para. 1-10.

16. At all times relevant hereto, Plaintiff was at least
60 years of age.

17. When the Defendants induced Plaintiff to enter the
Contract, and thereafter, Defendants failed to disclose material
information to Plaintiff. Specifically, Defendants did not
disclose to Plaintiff that they would not follow his investment

guidelines, would conceal the fact that they would not follow

-3-
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his investment guidelines, and would concentrate their energies
on obtaining and providing services to other clients to the
exclusion of Plaintiff’s interests. Had Plaintiff known this
material information, he would not have entered the Contract.
18. Plaintiff was damaged as a result of the breach by
Defendants of the Nevada Deceptive Trade Practices Act in an

amount in excess of $10,000.

IHIRD CLAIM FOR RELIEF
(Breach of Implied Covenant of Good Faith and Fair Dealing)

19. Plaintiff incorporates the allegations of Para. 1-10.

20. By failing to follow Plaintiff’s investment guidelines
and not properly managing Plaintiff’'s life savings and
retirement accounts, Defendants breached their covenant of good
faith and fair dealing implied under the Contract.

2l. Plaintiff was damaged as a result of the breach by
Defendants of the covenant of good faith and fair dealing in an

amount in excess of $10,000.

FOURTH CLAIM FOQR RELIEF

(Unjust Enrichment)
22. Plaintiff incorporates the allegations of Para. 1-10.
23. Plaintiff made payments to Defendants during their
business relationship, which payments were accepted and retained
by the Defendants.
24. Defendants failed to provide the services for which
Plaintiff was paying Defendants. Defendants were unjustly

enriched by the payments that Plaintiff made to them.

4-
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25. Plaintiff was damaged as a result of the unjust

enrichment of Defendants in an amount in excess of $10,000.

LAIM
(Breach of Fiduciary Duty)

26. Plaintiff incorporates the allegations of Para. 1-10.

27. Defendants had a fiduciary duty to Plaintiff arising
from their investment advisory and management relation to
Plaintiff.

28. Defendants breached their fiduciary duty to Plaintiff
by failing to exercise a fiduciary responsibility to their
management of Plaintiff’s life savings and retirement accounts
and by deceiving Plaintiff as to their actions and inaction.

29. Plaintiff was damaged as a result of the Defendant’s

breach of their fiduciary duties in an amount in excess of

$10,000.

SIXTH CLAIM FOR RELIEF
(Malpractice)

30. Plaintiff incorporates the allegations of Para. 1-10.

31. Defendants owed Plaintiff a duty of care as a result
of their relationship. Defendants committed malpractice against
Plaintiff in their mismanagement of his 1life savings and
retirement accounts by breaching that duty, causing damage to
Plaintiff.

32. Plaintiff was damaged as a result of the Defendant’s

malpractice in an amount in excess of $10,000.
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SEVENTH CLAIM FOR RELIEF

(Negligence)
33. Plaintiff incorporates the allegations of Para. 1-10.
34. Defendants had a duty of care to Plaintiff.
Defendants breached that duty of care, in that they failed to
represent Plaintiff at the level of skill expected from those

managing life savings and retirement accounts.

35. Plaintiff was damaged as a result of the Defendant’s

negligence in an amount in excess of $10,000.

Prayer and Demand for Relief.

WHEREFORE, Plaintiff prays for the Court’s order, judgment

and decree against the Defendants as follows:

LIRST CLAIM FOR RELIEF

1. For general and special damages according to proof in

excess of TEN THOUSAND DOLLARS ($10,000).

2. For punitive and exemplary damages.
3. For Plaintiff’s costs of suit and attorney’'s fees.
4. For such other and further relief as the Court may

deem proper.

SECOND CLAIM FOR _RELIEF

1. For general and special damages 1in excess of TEN

THOUSAND DOLLARS ($10,000) according to proof.

2. For punitive and exemplary damages.

3. For Plaintiff’s costs of suit and attorney’s fees.

4. For such other and further relief as the Court may
-6-

JAT




O 0 =~ O v = WN =

b pend pemd pmd Pk Bk el ed
NRRBEB 2 03 0 - o0 a s

24

26
27
28

deem proper.

ITHIRD CLAIM FQR RELIEF

1. For general and special damages in excess of TEN

THOUSAND DOLLARS ($10,000) according to proof.

2. For punitive and exemplary damages.
3. For Plaintiff’s costs of suit and attorney’s fees.
4. For such other and further relief as the Court may

deem proper.

FQURTH CLAIM FOR RELIEF

1. For general and special damages in excess of TEN

THOUSAND DOLLARS ($10,000) according to proof.

2. For punitive and exemplary damages.
3. For Plaintiff’s costs of suit and attorney’s fees,
4. For such other and further relief as the Court may

deem proper.

FIFTH CLAIM FOR RELIEF

1. For general and special damages in excess of TEN

THOUSAND DOLLARS ($10,000) according to proof.

2. For punitive and exemplary damages.
3. For Plaintiff’s costs of suit and attorney’s fees.
4, For such other and further relief as the Court may

deem proper.

SIXTH CLAIM FOR RELIEF

1. For general and special damages in excess of TEN

7.
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THOUSAND DOLLARS ($10,000) according to proof.

2. For punitive and exemplary damages.
3. For Plaintiff’s costs of suit and attorney’s fees,
4. For such other and further relief as the Court may

deem proper.

SEVENTH CLAIM FOR _RELIEF

1. For general and special damages in excess of TEN

THOUSAND DOLLARS ($10,000) according to proof.

2. For punitive and exemplary damages.
3. For Plaintiff’s costs of suit and attorney’s fees.
4, For such other and further relief as the Court may

deem proper.

The undersigned hereby affirms that this document does not

contain a social security number.

Dated this 8th day of y, 2012

\

1 “ K;
GREGORY GARMDNG
In Proper Person
11 Dee Court, Smith, NV 89430
775-465-2981 (voice)
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IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOE, STATE OF NEVADA

Gregory GARMONG,
CASE NO.: Cv12-01271

Plaintiff,

Vs DEPT. NO.: 6
AFFIDAVIT of Service re:
WESPAC, Greg CHRISTIAN,
WESPAC

Defendants

STATE OF NEVADA )
Ss.

)
COUNTY OF WASHOE )

PATRICK J. PEREGRIN, hereby states that affiant is over 18 years of age, licensed to serve civil process in the State

of Nevada under Nevada License #903, and not a party to, nor interested in, the above-captioned action.

the WESPAC office, 698 Sierra Rose Dr., Ste A-2, Reno, NV.

WESPAC, accepted by Julie L. Miller, WESPAC Office Manager, Receptionist and Assistant to Greg Christian as

Resident Agent for WESPAC at 698 Sierra Rose Drive, Suite A-2, in the City of Reno, County of Washoe, State of

Nevada.

AFFIRMATION PURSUANT TO NRS 239B.030, the undersigned does hereby affirm that the preceding document

August 29, 2012, affiant received the Summons and Complaint for service upon WESPAC ¢/o Greg Christian at

September 4, 2012 at 11:30 a.m., Affiant served a true and correct copy of the Summons and Complaint upon

I declare under penatty of perjury under the law of the State of Nevada that the foregoing is true and correct.

FURTHER YOUR AFFIANT SAYETH NAUGHT

does not contain the social security number of any person.

EXECUTED September 7, 2012

SUBSCRIBED and SWORN to before me, September 7, 2012 by Patrick J. Per,

LN
B NI PHA A~
Patrick Peregrin  Nevada Judicial Serices  Lic # 903
9732 State Rte. 445, Sparks, Nv. 89442
Office: 775-329-9944  FAX 329-3055

JA10
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Electronically
1 || CODE 1067 09-08-2012:06:39:25% PM

Affidavit of Service Joey Orduna Hastifgs
2 Clerk of the Coutt
Transaction # 3203349
3
4
5
6 IN THE SECOND JUDICIAL DISTRICT COURT
7 IN AND FOR THE COUNTY OF WASHOE, STATE OF NEVADA
8 Gregory GARMONG,
CASE NO.: CVv 12- 01271
Plaintiff,
9 livs DEPT. NO.: 6
10 AFFIDAVIT of Service re:
WESPAC, Greg CHRISTIAN,
11 Greg Christian
Defendants
12

STATE OF NEVADA )

13 ) Ss:
COUNTY OF WASHOE )

14

15 PATRICK J. PEREGRIN, hereby states that affiant is over 18 years of age, licensed to serve civil process in the State!

16 of Nevada under Nevada License #903, and not a party to, nor interested in, the above-captioned action.

17 August 29, 2012, affiant received the Summons and Complaint for service upon Greg Christian at the WESPAC
18 office, 698 Sierra Rose Dr., Ste A-2, Reno, NV.
19 September 6, 2012 at 8:40 a.m., Affiant personally served a true and correct copy of the Summons and Complaint

20 || uPon Greg Christian at the WESPAC office, 698 Sierra Rose Drive, Suite A-2, in the City of Reno, County of Washoe,

State of Nevada.

21

22 1 declare under penalty of perjury under the law of the State of Nevada that the foregoing is true and correct.
FURTHER YOUR AFFIANT SAYETH NAUGHT

23

AFFIRMATION PURSUANT TO NRS 2398B.030, the undersigned does hereby affirm that the preceding document
24 || does not contain the social security number of any person.

25 || EXECUTED September 7, 2012

SUBSCRIBED and SWORN to before me, September 7, 2012 by Patrick J. Pe

26
e SN
27 /Z/JZL // Nl Ban g/ JONQ A NI
NQTARY PU@ZFC" Patrick Peregrin ~ Nevdda Judicial Serviges  Lic # 903
28 9732 State Rte. 445, Sparks, Nv. 83442

Office: 775-329-9944  FAX 329-3055

/" N 1284842 - Expires October 25, 2015
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FILED
Electronically
CV12-01271

2017-03-27 12:17:07 PM
Jacqueline Bryant

Clerk of the Court
ﬁé\g&y BgrE;q?z%%T’ ESQ. Transaction # 6018228 : pmsews

202 California Avenue
Reno, NV 89509
(775) 323-5556

Attorney for plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
GREGORY O. GARMONG,
Plaintiff,
VvS. CASE NO. :CV12-01271

WESPAC; GREG CHRISTIAN; DEPT.NO. :6
DOES 1-10, inclusive,

Defendants.

PLAINTIFF'S OBJECTION PURSUANT TO NRS 38.231(3) AND
38.241(1)(e) THAT THERE IS NO AGREEMENT TO ARBITRATE;
NOTIFICATION OF OBJECTION TO THE COURT

Plaintiff objects to the arbitral proceeding ordered in above-captioned
case on the basis that there was no agreement to arbitrate. This objection
is made pursuant to NRS 38.241(1)(e) and NRS 38.231(3).

NRS 38.241(1)(e) provides:

(1) Upon motion to the court by a party to an arbitral
proceeding, the court shall vacate an award made in the arbitral
proceeding if:

" (e) There was no a%reement to arbitrate, unless the
movant participated in the arbitral proceedlnq without raising the
objection under subsection 3 of NRS 38.231 not later than the
beginning of the arbitral hearing;

An objection that there was no agreement to arbitrate must be raised

"not later than the beginning of the arbitral hearing." Plaintiff raises the
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objection in this paper, filed before the beginning of any arbitral hearing.

THE UNDERSIGNED DOES HEREBY AFFIRM THAT THIS DOCUMENT
[P)ICE)ESSONOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

DATED this 27" day of March, 2017.

/S/ Carl M. Hebert

Counsel for plaintiff

JA 13
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CARL M. HEBERT, ESG.
Nevada Bar #250

202 California Avenue
Reno, NV 89508

(775) 323-5556

car |@cmhebert|aw. com

Attorney for plaintiff Gregory Garmong

JAMS ARBITRATION
LAS VEGAS, NEVADA

GREGORY GARMONG,
Plaintiff, # 1260003414

VS,
DISCOVERY PLAN AND

SCHEDULING ORDER
WESPAC; GREG CHRISTIAN,

Defendants.

Counsel for the parties and the arbitrator held a telephonic case
management conference on August 9, 2017.  After consideration of the issues
raised by counsel the following Discovery Plan and Scheduling Order is entered:

1. The parties have agreed that Rules 6, 16.1(a) (1) (A-D), 30, 33, 34 and
37 of the Nevada Rules of Civil Procedure and the deadlines for filing
oppositions and replies to motions found in Washoe District Court Rule 12 will
generally govern this case unless the Arbitrator rules otherwise.

2. Within 30 days from the date this Order is signed the parties will
exchange the documents and information required by NRCP 16.1(a) (1) (A-D).
Neither an early case conference nor a joint case conference report are required.

3. The parties may serve written discovery no sooner than 20 days after
the exchange of documents required by # 2 above. No requests for admissions

may be served. Interrogatories, including sub-parts, and requests for

JA 14
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production of documents are limited to 25 each. This limit is per party. If
any party later desires to serve requests for admissions, that party may file
a motion requesting leave to do so. There will only be one period allowed for
discovery unless a party can show that additional discovery is needed on a
particular issue.

4. The parties are directed to serve opening arbitration briefs, limited
to 10 pages maximum, within 21 days of the entry of this order.

5. The depositions of the parties may be taken. Further, the plaintiff
may take one or more depositions of the officers, directors, managing agents or
employees of defendant Wespac, however, any Wespac depositions must be taken in
Qakland, California, if reguested by defendants.

6. The parties may bring motions for summary judgment, pursuant to NRCP
56.

7. The parties may file one pre-hearing brief prior to the arbitration
hearing.

8. Counsel are directed to file a joint status report on or before
Wovember 8, 2017

9. Within 20 days after the entry of this Discovery Plan and Scheduling

Order, the plaintiff may file an amended complaint. The defendants will then
have 20 additional days to file an answer.
10. The setting of an arbitration hearing date is reserved for future

determination.
IT IS SO-BRDERED.

Arbitrator

DATED: _L%,Q_xﬁ;f,j 2017

JA 15






SINA], SCHROEDER, MOONEY, BOETSCH,

BRADLEY & PACE
AN ABSOCIATION OF LAW OFFICES

448 HILL STREET

RENO, NEVADA 89501
{778) 323-B178 + (778) 323-0709 FACSIMILE

A U W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

28

Code: 2635

Thomas C. Bradley, Esq.
Bar No. 1621

448 Hill Street

Reno, Nevada 89501
Telephone (775) 323-5178
Fax: (775) 323-0709
Counsel for Defendants

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

GREGORY GARMONG,

Plaintiff, Case No. CV 12-01271
V. Dept. No. 6
.WESPAC, GREG CHRISTIAN, and
Does 1-10,

Defendants.

/
OFFER OF JUDGMENT

COMES NOW, Defendants WESPAC and GREG CHRISTIAN, by and through their
attorney of record, THOMAS C. BRADLEY, ESQ., of Sinai, Schroeder, Mooney, Boetsch,
Bradley & Pace, pursuant to NRCP Rule 68, hereby offer to allow judgment to be taken against
them and in favor of Plaintiff, Greg Garmong, for the total sum of TEN THOUSAND
DOLLARS ($10,000), which sum shall include any and all legally taxable costs, pre-judgment
interest, and attorneys’ fees incurred by Plaintiff to date in said action, and any other sums or
remedies that could be claimed by Plaintiff against Defendants in the above-captioned action.

This written Offer of Judgmént to Plaintiff is made pursuant to and for the purposes
specified in Rule 68 of the Nevada Rules of Civil Procedure and is not to be construed either as
an admission that Defendants are liable for Plaintiff’s alleged injuries in this action or that
Plaintiff is entitled to, or has suffered, any damages. Defendants waive no defense by virtue of

this offer.
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If you accept this Offer and give written notice thereof within ten (10) days, Defendants
demand that this action be dismissed with prejudice.

You are further notified that if notice of acceptance is not given as provided in Rule 68
of the Nevada Rules of Civil Procedure within ten (10) days from the date of service of the
Offer upon you, this Offer will be automatically withdrawn. You will then be responsible for
Defendants’ costs, expert fees and attorneys’ fees incurred from this day forward in the event

you fail to obtain judgment in an amount greater than that offered herein.

The undersigned affirms that this document does not include the Social Security

Number of any persons pursuant to NRS 239B.030.

DATED this /,Aday of . % 12017,

Sinai, Schroeder, Mooney,
Boetsch, Bradley & Pace

7=

THoma$T. Bradley, Esq.
Attorney for Defendants

s
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of SINAI, SCHROEDER, MOONEY,
BOETSCH, BRADLEY & PACE, and that on this day I caused to be served a true and correct
copy of the attached document OFFER OF JUDGMENT (Second Judicial District) to the
following parties by

___using the Court’s CM/ECF Electronic Notification System:

X placing an original or true copy thereofin a sealed envelope, with sufficient postage
affixed thereto, in the United States mail (USPS) at Reno, NV addressed to:
ATTORNEY PARTY(IES)

Carl Hebert, Esq.
202 California Avenue
Reno, NV 89509

Dated this l;(ﬂ;i\ay of ;'P&gmg L ,2017.

Plaintiff Gregory Garmong

Dot ML

An Employee of Thomas C. Bradley, Esq.

S—
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FILED
Electronically
CV12-01271

2017-09-18 02:50:32 PM
Jacqueline Bryant

Clerk of the Court
ﬁé\g&y BgrE52E5%T, ESQ. Transaction # 6304598 : swillia

202 California Avenue
Reno, NV 89509
(775) 323-5556

Attorney for plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
GREGORY O. GARMONG,

Plaintiff,
VS. CASE NO. :CV12-01271
WESPAC; GREG CHRISTIAN;
DOES 1-10, inclusive, DEPT.NO. :6
Defendants.

AMENDED COMPLAINT

Plaintiff GREGORY GARMONG, by and through his counsel of record,
Carl M. Hebert, Esq. and for his First Amended Complaint against Defendants
Wespac Advisors, LLC (“Wespac”), Greg Christian (“Christian”), and Does 1-
10 (collectively, “Defendants”), alleges:

1. Atall times relevant, Plaintiff was a resident of Douglas County
Nevada and Lyon County, Nevada.

2. Atalltimesrelevant, Defendants held themselves out to the public
as investment advisors and investment managers performing fiduciary and
other services for customers; Christian was affiliated with Wespac.

3. Does 1-10 are owners/shareholders, joint venturers, partners,
parent corporations and/or employers and/or are otherwise associated with
Defendants who are responsible for the actions or omissions of the named
defendants by operation of law or through agency principles, whose identities
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are unknown to Plaintiff at this time. Plaintiff will ascertain the identities of
Does 1-10 during discovery and will move to add these persons to the list of
named Defendants.

4. Atalltimesrelevant, Defendants did business in Washoe County,
Nevada.

5.  The Second Judicial District Court in and for Washoe County,
Nevada is a proper venue for this action because of the place of business of
Defendants.

6. The Second Judicial District Court in and for Washoe County,
Nevada has subject matter jurisdiction of this matter because of the dollar
amount of damages alleged.

7.  Atatime prior to 2007, Plaintiff became a client of Defendants.
Plaintiff entrusted a major portion of his life savings and retirement savings to
Defendants to manage. The life savings and retirement savings were held in
accounts at Schwab, and Defendants had signature authority and control over
these accounts for management purposes. Plaintiff had other accounts with
Schwab with which Defendants had no involvement.

8. Inlate 2007 and early 2008, Defendant Christian solicited, urged
and pleaded with Plaintiff to allow Defendants to take over the sole
management of Plaintiff’'s accounts because of their investment expertise,
leaving all discretionary actions to Defendants. Defendant Christian proposed
that Plaintiff should not be involved in the active management of his life
savings and retirement accounts, and that ultimate investment decisions
should be made by Defendants. Plaintiff accepted the proposal.

9.  In conjunction with Defendants taking over sole management of
Plaintiff’s accounts, Plaintiff informed Defendants that he had recently retired.
Plaintiff further established general investment guidelines with Defendants
that it was important that his accounts be managed to conserve capital, and

.
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that Defendants’ management should be within those guidelines. Plaintiff
instructed the Defendants that it was preferable to sacrifice potential gains so
as not to lose capital. When losses first appeared, Defendant Christian
assured Plaintiff that Defendants were following their plan to manage
Plaintiff’s life savings and retirement accounts to conserve Plaintiff’'s capital,
and that Defendants should be given the opportunity to allow their plan to
work out.

10. Despite Defendants’ assurances to Plaintiff that they would follow
his investment guidelines and manage Plaintiff's life savings and retirement
accounts to conserve capital, Defendants failed to do so. Defendants
mismanaged Plaintiff’s life savings and retirement accounts, and caused the
loss of and wasted a significant portion of Plaintiff’s life savings and retirement
accounts. When it became apparent in late 2008 that Defendants were not
properly managing Plaintiff’'s life savings and retirement accounts within
Plaintiff's guidelines and had misled Plaintiff, Plaintiff ended Defendants’
management of Plaintiff’s life savings and retirement accounts.

FIRST CLAIM FOR RELIEF
(Breach of Contract)

11. Plaintiff here incorporates paragraphs 1-10 by reference.

12.  Plaintiff fulfilled all of his obligations under his contract with the
defendants..

13. The Defendants breached their obligations under the contract,
causing damage to Plaintiff.

14. Defendants’ breach wasthe proximate cause of general damages
and special damages to Plaintiff in an amount in excess of $10,000.

SECOND CLAIM FOR RELIEF
(Breach of implied warranty in contract)

15. Plaintiff here incorporates the preceding paragraphs of the

_3-
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complaint by reference.

16. Animplied warranty existed for Defendants under the contract, to
perform their duties properly, with care, skill, reasonable expediency, and
faithfulness.

17. Defendants breached the implied warranty by failing to perform
their duties properly.

18. Defendants’ breach was the proximate cause of general damages
and special damages to Plaintiff in an amount in excess of $10,000.

THIRD CLAIM FOR RELIEF
(Contractual Breach of Implied Covenant

of Good Faith and Fair Dealing)

19. Plaintiff here incorporates the preceding paragraphs of the
complaint by reference.

20. There is an implied covenant of good faith and fair dealing
associated with all contracts.

21. Defendants went through the motions of performing the contract,
but they did so in a manner completely unfaithful to the purpose of the
contract and the investment objectives and instructions of Plaintiff.

22. Defendants contractually breached theirimplied covenant of good
faith and fair dealing. As a result of Defendants’ contractual breach, the life
savings and retirement accounts under Defendants' management ("managed
accounts") lost a large amount of capital and Plaintiff was charged for work
that was either not performed or not performed properly.

23. Defendants’breach was the proximate cause of general damages
and special damages to Plaintiff in an amount in excess of $10,000.
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FOURTH CLAIM FOR RELIEF
(Tortious Breach of Implied Covenant

of Good Faith and Fair Dealing)

24. Plaintiff here incorporates the preceding paragraphs of the
complaint by reference.

25. At all times relevant, Plaintiff was at least 60 years of age.

26. By failing to follow Plaintiff's investment guidelines and not
properly managing Plaintiff's accounts, and by concealing information that
should have been disclosed to Plaintiff, Defendants tortiously breached their
covenant of good faith and fair dealing implied under the contract. Such
breach was grievous and perfidious in nature.

27. Defendants’ breach was the proximate cause of general damages
and special damages to Plaintiff in an amount in excess of $10,000.

FIFTH CLAIM FOR RELIEF
(Breach of Nevada Deceptive Trade Practices Act)

28. Plaintiff here incorporates the preceding paragraphs of the
complaint by reference.

29. When the Defendants induced Plaintiff to enter a contract, and
thereafter, Defendants failed to disclose material information to Plaintiff.
Specifically, Defendants did not disclose to Plaintiff that they would not follow
his investment objectives and guidelines, would conceal the fact that they
would not follow his investment objectives and guidelines, and would
concentrate their energies on obtaining and providing services to other clients
to the exclusion of Plaintiff's interests. These acts constitute acts of
consumer fraud by the Defendants.

30. Defendants’ breach and consumer fraud were the proximate
cause of general damages and special damages to Plaintiff in an amount in
excess of $10,000.
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SIXTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty)

31. Plaintiff here incorporates the preceding paragraphs of the
complaint by reference.

32. Defendants had a fiduciary duty to Plaintiff arising from their
investment advisory, financial planning, and management relationship with
Plaintiff.

33. Defendants breached their fiduciary duty to Plaintiff by failing to
exercise a fiduciary responsibility in their management of Plaintiff's life
savings and retirement accounts and by deceiving Plaintiff as to their actions
and inaction.

34. Defendants’breach was the proximate cause of general damages
and special damages to Plaintiff in an amount in excess of $10,000.

SEVENTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty of Full Disclosure)

35. Plaintiff here incorporates the preceding paragraphs of the
complaint by reference.

36. Defendants had fiduciary duties to Plaintiff arising from their
investment advisory, financial planning, and management relationship to
Plaintiff.

37. Defendants breached their fiduciary duty to Plaintiff by failing to
make full disclosure to Plaintiff that Defendants were not properly registered
and licensed to make investment recommendations, as they were not properly
registered pursuantto NRS 86.544 and licensed pursuant to NRS 90.330(1)),
and that they had not fulfilled their obligations to him under federal law.

38. Defendants’breach was the proximate cause of general damages
and special damages to Plaintiff in an amount in excess of $10,000.
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EIGHTH CLAIM FOR RELIEF
(Breach of agency)

39. Plaintiff here incorporates the preceding paragraphs of the
complaint by reference.

40. Defendants were Plaintiff's agents in the management of the
managed accounts.

41. Defendants breached their duties as agents by, among other
things, failing to follow Plaintiff's investment objectives and instructions; by
failing to act in good faith and with due regard to the interests of Plaintiff; by
failing to make full disclosure to Plaintiff; by breaching their fiduciary duties of
loyalty, and good faith and fair dealing; by making promises to Plaintiff and
then not attempting to implement those promises, and by deceiving Plaintiff
as to their actions and inactions.

42. Defendants’ breach was the proximate cause of general damages
and special damages to Plaintiff in an amount in excess of $10,000.

NINTH CLAIM FOR RELIEF
(Negligence)

43. Plaintiff here incorporates the preceding paragraphs of the
complaint by reference.

44. Defendants owed Plaintiff a duty of care as a result of their
relationship. Defendants breached their duty of care by their mismanagement
of his life savings and retirement accounts, causing damage to Plaintiff.

45. Defendants’ beach was the proximate cause of general damages
and special damages to Plaintiff in an amount in excess of $10,000.

TENTH CLAIM FOR RELIEF
(Breach of NRS 628A.030)
46. Plaintiff here incorporates the preceding paragraphs of the

complaint by reference.

JA 26




oo ~1 N B~ W

\O

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

47. Defendants breached their fiduciary duties to Plaintiff by, among
other things, failing to exercise a fiduciary responsibility in their management
of Plaintiff's managed accounts; failing to follow Plaintiff's investment
objectives and instructions; failing to act in good faith and with due regard to
the interests of Plaintiff; failing to make full disclosure to Plaintiff; breaching
their fiduciary duties of loyalty, good faith, and fair dealing; making promises
to Plaintiff and then not attempting to implement those promises,
concentrating on obtaining and providing services to other clients to the
exclusion of Plaintiff’'s interests; deceiving Plaintiff as to their actions and
inactions; and deceiving Plaintiff by not disclosing that they were not in
conformance with Nevada and federal law.

48. Defendants were grossly negligent in light of Plaintiff's
circumstances of being more than 60 years old and having recently retired,
and his express investment objectives and instructions to them to manage
his accounts conservatively and not to lose capital, when they were fully
aware of a management procedure that would have met Plaintiff's investment
objectives and instructions and elected not to implement that management
procedure.

49. Defendants violated laws of the State of Nevada in recommending
and taking the course of action they pursued. Defendants were not properly
registered and licensed to make investment recommendations, as they were
not properly registered pursuant to NRS 86.544 and not licensed pursuant to
NRS 90.330(1)).

50. Defendants are liable to Plaintiff in the amount of the economic
loss and all costs of litigation and attorney’s fees.

51. Defendants’ breach, negligence, and violations of law were the
proximate cause of general damages and special damages to Plaintiff in an
amount in excess of $10,000.
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ELEVENTH CLAIM FOR RELIEF
(Intentional infliction of emotional distress)

52. Plaintiff here incorporates the preceding paragraphs of the
complaint by reference.

53. Defendants knew that Plaintiff had placed his trust in them, that
they had contractual and fiduciary obligations to Plaintiff, and that Plaintiff had
stated investment objectives and instructed them to manage his accounts
conservatively so as not to lose capital. Defendants were fully aware that
Plaintiff was of a financially conservative state of mind, did not need to
increase his capital in order to have sufficient funds to last him the rest of his
life, was over the age of 60, was retired, was unable to make up the capital
losses they caused his accounts to incur, had no pension other than social
security, and therefore was particularly susceptible to emotional distress.

54. Defendants had solicited Plaintiff's trust, and were aware that they
were in an entrusted, superior position over Plaintiff, particularly after they had
assumed total management control over Plaintiff’'s managed accounts in late
2007.

55. Defendants knowingly wasted a significant portion of Plaintiff's
managed accounts. This conduct by Defendants was extreme and
outrageous, either with the intention of, or reckless disregard for, causing
Plaintiff emotional distress.

56. Plaintiff suffered severe and extreme emotional distress as a
direct causal result of these actions by Defendants, especially the fear of the
wasting of his managed accounts that had to last him for the rest of his life.

57. Plaintiff was damaged in an amount in excess of $10,000 of

general damages and special damages.
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TWELFTH CLAIM FOR RELIEF
(Unjust Enrichment)

58. Plaintiff here incorporates the preceding paragraphs of the
complaint by reference.

59. Plaintiff made payments to Defendants during their business
relationship, which payments were accepted and retained by the Defendants.

60. Defendants failed to provide the services for which Plaintiff was
paying Defendants. Defendants were unjustly enriched by the payments that
Plaintiff made to them.

61. Plaintiff was damaged as a result of the unjust enrichment of
Defendants in an amount in excess of $10,000.

DOUBLING OF DAMAGES PURSUANT TO NRS 41.1395
62. Plaintiff here incorporates the preceding paragraphs of the

complaint by reference.

63. Plaintiff was, at all relevant times, over 60 years old and is
therefore an “older person” as defined by NRS 41.1395(4)(d).

64. Defendants exploited plaintiff by obtaining control, through
deception, misrepresentation and undue influence, over the money, assets
and property of Plaintiff with the intention of permanently depriving plaintiff of
the ownership, use, benefit or possession of plaintiff's’s money, assets and
property. Defendants also converted money, assets and property of plaintiff
with the intention of permanently depriving plaintiff of the ownership, use,
benefit or possession of plaintiff's money, assets and property.

65. Defendants acted with recklessness, oppression, fraud or malice.

66. As a result of Defendants' exploitation of Plaintiff, all damages
awarded to Plaintiff under the First through Twelfth Claims for Relief should
be doubled.

-10 -
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WHEREFORE, Plaintiff prays for the Court’s order, judgment and

PRAYER AND DEMAND FOR RELIEF

decree against the Defendants as follows:

1. For general and special damages.

N o o R~ 0D

The undersigned hereby affirms that this document does not
contain a social security number or other restricted personal identifying

information.

For return of the “advisor fees” that Defendants charged Plaintiff.
For punitive and exemplary damages.

For Plaintiff's costs of suit and attorney’s fees.
For a doubling of the damages.

For an award of interest according to law.

For such other and further relief as the Court may deem proper.

Dated this 18th day of September, 2017.

/S/ Carl M. Hebert

Counsel for plaintiff Garmong

-11 -
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Thomas C. Bradley, Esq.
Bar No. 1621

448 Hill Street

Reno, Nevada 89501
Telephone (775) 323-5178
Fax: (775) 323-0709
Counsel for Defendants

Judicial Arbitration and Mediation Services

Las Vegas, Nevada

GREGORY GARMONG,
Plaintiff, Case No. 1260003474
V.
WESPAC, GREG CHRISTIAN, and
Does 1-10,
Defendants.

/

OPENING ARBITRATION BRIEF

L. The Worldwide Financial Crisis of 2008-2009

Claimant’s allegations are nothing more than the complaint of an investor who was,
unfortunately, caught in an unprecedented worldwide financial crisis and is upset his investments
did not turn out as well as he hoped. Indeed, Claimant was invested while the financial markets
were experiencing unprecedented volatility during the midst of a deep financial crisis that
affected the credit markets, the housing market, and the financial markets alike, not just in the
United States, but worldwide.

The financial devastation changed the face of Wall Street beyond anyone’s wildest
expectations. It led to the United States government taking on ownership roles like never before
in several public companies, including bailing out some of Wall Street’s largest financial

institutions while others went out of business, in efforts to avoid the collapse of entities that were
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“too big to fail,” because their failure would have had devastating consequences on the United
States and world economies. The financial crisis led to the disappearance of such investment
banking icons as Bear Stearns and Lehman Brothers, and led to the conservatorship and control
of two government sponsored enterprises, Fannie Mae (Federal National Mortgage Association)
and Freddie Mac (Federal Home Loan Mortgage Corporation), by the Federal Housing Finance
Agency (FHFA). These historic events were all beyond Wespac’s control and were certainly
unforeseeable by Mr. Christian.

Yet, Claimant’s Statement of Claim seeks to make Wespac, and Mr. Christian in
particular, responsible for the declines in the value of Claimant’s portfolio occasioned by the
collapse of the financial markets in 2008 through early 2009 on account of these unprecedented
events. It is unfortunate that Claimant invested in securities during this time, however, the
evidence will show that during the financial crisis of 2008 and 2009, where the values of assets,
whether stock, real estate, or commodities, plummeted as the world faced a major recession,
neither Wespac nor its Financial Advisors were in a position to foresee these events or the
number of companies that were close to collapsing without government intervention. In fact, as
set forth below, the evidence will show that Mr. Christian always discussed the nature of the
investments he was recommending and Claimant always made the final decision as to whether or
not he wanted to make the investments. In any event, Claimant’s allegations are without merit
and should be dismissed in their entirety.

IL. BACKGROUND OF PARTIES

A) Claimant

Claimant Gregory Garmong is a very wealthy retired lawyer. He is a frequent litigant. In
this case, Judge Brent Adams ordered him to submit to arbitration. Mr. Garmong then filed a
Motion for Reconsideration that was denied. Mr. Garmong then filed a Writ of Mandamus which
was denied. He subsequently filed a request for a Rehearing before the Nevada Supreme Court
which was denied. He then filed a Petition for Rehearing En Banc which was denied.

He then filed a Motion for a Court-Appointed Arbitrator because he did not like the

2
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manner in which JAMS arbitrators were selected. Judge Simon granted the Motion and
subsequently appointed Judge Pro to serve as the JAMS arbitrator.

In 2007, Mr. Garmong filed suit against Rogney and Sons Construction and other
defendants alleging construction defects on doors he purchased for his home, including claims
for breach of fiduciary duty, fraud, and civil coﬁspiracy. The Nevada District Court Judge
granted Summary Judgment against Mr. Garmong. Mr. Garmong then filed a Writ of Mandamus
or in the Alternative an Order Prohibiting the District Judge from Entering the Summary
Judgement Order. In 2008, the Nevada Supreme Court ruled against Mr. Garmong. The Nevada
District Court also ordered Mr. Garmong to pay Defendant’s attorney fees and costs. The District
Court found he violated Rule 11 of Nevada Rules of Civil Procedure by filing motions with the
improper purposes of harassing defendants, causing unnecessary delay, and needlessly increasing
litigation costs. Mr. Garmong then appealed that issue to the Nevada Supreme Court. The
Nevada Supreme Court also ruled against him on that issue.

Following his divorce in 2009, Mr. Garmong also filed suit against his ex-wife, Linda
Garmong, alleging that she failed to maintain real property to which Mr. Garmong had
ownership and remainder interests. Ms. Garmong then sought the protection of the Bankruptcy
Court. In Bankruptcy Court, Mr. Garmong asked the Trustee to order a sale of the property. The
Trustee and the Bankruptcy Judge refused to do so. Mr. Garmong then appealed the case to the
Federal District Court, which also ruled against him. Mr. Garmong then appealed to the Ninth
Circuit which also ruled against him.

In 2013, Mr. Garmong sued his divorce attorney Gary Silverman and his law firm
essentially alleging legal malpractice. The District Court granted Summary Judgment on nine (9)
claims for relief because Mr. Garmong_failed to present expert evidence as required by Nevada
law. The District Court later granted Summary Judgment on the remaining claims. The District
Court also ordered Mr. Garmong to pay substantial attorney fees to the Defendants. Mr.
Garmong appealed the case twice to the Nevada Supreme Court, which ruled against him both

times. He also unsuccessfully sought Rehearings and En Banc hearings.

3
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In 2016, Mr. Garmong has filed a Complaint against the Lyon County Planning
Commission allegedly because the Commissioners badgered him. Mr. Garmong contended that
the planning Commission violated the open meeting laws. This claim was summarily rejected by
the Nevada Attorney General.

In 2016, Mr. Garmong filed suit in the United States District Court for the District of
Nevada against the members of the Nevada Supreme Court including Justices Hardesty,
Pickering, Gibbons, Cherry, Douglas, Saitta, and Parraguirre. He claims they violated his civil
rights by failing to consider jurisdictional issues and failing to consider applicable law in four (4)
different cases. United States District Court Judge Gordon granted a Motion to Dismiss the
Complaint because the case amounted to “de facto” appeals of prior cases. Mr. Garmong has
appealed the case to the Ninth Circuit Court of Appeals.

In 2017, Mr. Garmong filed suit against the Tahoe Regional Planning Agency (TRPA)
and its officers and members based upon TRPA’s approval of a permit for Verizon to install a
cellular tower in the Tahoe National Forest. Mr. Garmong claims, in part, that his civil rights
were violated because the proposed cellular tower would be placed in an area in which Mr.
Garmong enjoys hiking. In fact, Mr. Garmong alleged twenty eight (28) different claims
including violations of his civil rights.

In short, Mr. Garmong has a track record of filing meritless lawsuits and claims. The
evidence in this arbitration will prove that Mr. Garmong’s claims are also without merit and
should be summarily dismissed.

B) Greg Christian

Mr. Christian is an experienced financial advisor with over 30 years experience advising
investors on how to invest their securities portfolios. He passed his securities examination in
1987 and has worked at several different brokerage firms and banks. He has been employed with
Wespac Advisors, LLC, a SEC registered Investment Advisor, since 2004.

Mr. Christian has a fairly clean, but not perfect, record as a financial advisor. In 1992, his
then employer, Wedbush Morgan Securities, approved the sale of Crown Gold Companies, Ltd.

4
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stock. Mr. Christian traded some of these securities. Unfortunately, Wedbush did not perform its
due diligence and failed to discover that the stock was not properly registered. The SEC initiated
an action against Mr. Christian and his branch manager. Mr. Christian agreed to accept a
suspension of ninety days to resolve the matter.

A former client of Mr. Christian brought an arbitration claim against Mr. Christian in
2009. The dispute proceeded to arbitration and all claims were denied.

Apart from his professional life, Mr. Christian has been married for 28 years and has
three children. He has been a member of Rotary International and volunteer ski patrolman at
Squaw Valley for several decades. He also served as an assistant football coach at Truckee High
School.

Currently, Mr. Christian is the President of two foundations to benefit youth sports and is
the head coach for the girl’s varsity lacrosse team at Truckee High School.

O Wespac Advisors, LLC

Wespac has been a SEC Registered Investment Advisor for the past 22 years and has
never been the subject of a regulatory complaint. Wespac utilizes a sophisticated systematic
approach to implementing tactical asset allocation across asset classes and across investment
horizons. This approach helps identify market leadership to keep portfolios allocated to the right
asset classes and the right securities at the right time. Wespac’s investment strategy participates
in asset classes that are leading the market, and, when safe assets lead, tactically shifts its
allocations to that new leadership. The Wespac approach is a disciplined process that has been
deployed across all types of market environments and is tailored to each investor’s individual
goals and objectives.

III. INVESTMENTS AT ISSUE

Greg Christian and Wespac Advisors have been members of the Charles Schwab Advisor
Network for many years. This network is difficult to join and its members must continually meet
the stringent requirements of Charles Schwab. In 2005, a Charles Schwab representative

recommended Greg Christian and Wespac to Mr. Garmong. Charles Schwab apparently

5
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determined that Mr. Christian and Wespac were suitable advisors for Mr. Garmong. In the
summer of 2005, Mr. Garmong followed the advice of the Charles Schwab representative and
contacted Mr. Christian. Mr. Garmong set an appointment and interviewed Mr. Christian.
Following the interview, Mr. Garmong elected to retain him.

During their face to face meeting, Mr. Garmong explained to Mr. Christian that he was a
wealthy retired attorney. He also explained that he wanted to be fully involved in all investment
decisions and wanted to pre-approve the purchase and sale of all securities. In fact, Mr. Garmong
insisted that investment decisions would be jointly made by him and Mr. Christian.

Accordingly, in or about September 2005, Mr. Garmong transferred securities into five
new accounts at Charles Schwab that were managed by Wespac Advisors and Mr. Christian. The
five accounts consisted of two Qualified Retirement Accounts, a defined benefit account, an
IRA, and an individual account.

Specifically, in September 2005, Mr. Garmong transferred a number of securities into the
two Qualified Retirements Accounts. Throughout the life of the accounts, a number of securities
were sold and the proceeds were held in cash. There were no purchases of securities in the
Qualified Retirement Accounts. Over the life of these accounts, the accounts were profitable.

In September 2005, Mr. Garmong also transferred a number of securities into his
individual account. Mr. Christian recommended, and Mr. Garmong agreed, to sell a number of
securities and to purchase other securities. All of these investment decisions were jointly made
after full consideration by Mr. Garmong.

In October 2005, Mr. Garmong also transferred a number of securities into his Defined
Benéﬁt account. Throughout the life of this account, a number of securities were sold and some
bonds matured. The proceeds from the sales of the securities and maturation of the bonds were
held in cash. There were no purchases of securities in this account. Over the life of this account,
the account was also profitable.

In July 2007, Mr. Garmong transferred the Defined Benefit account into his IRA.
Throughout the life of this account, a number of securities were sold and bonds matured. Again,

6
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the proceeds were held in cash and there were no purchases of securities in this account.

Initially, the IRA and the individual account enjoyed an increase in value and performed
well. The gains were consistent with the performance of the overall stock market. These two
accounts, like the rest of the overall stock market, began to suffer large declines in the fall of
2007. Mr. Garmong carefully followed the declining values of these accounts and frequently
spoke with Mr. Christian. Throughout the decline in value of his accounts, Mr. Garmong sought
Mr. Christian’s advice.

IV. DAMAGES

To the extent that there were losses in some accounts, the losses were directly attributable
to the sharp declines in the overall stock market. In 2008, Mr. Christian explained to Mr.
Garmong that although the overall market was declining. Mr. Christian believed that his clients
should not panic by converting all securities investments into cash. However, Mr. Christian did,
in fact, suggest reducing Mr. Garmong’s exposure by selling only a portion of his securities.

On September 26, 2008, Mr. Garmong sent a fax to Mr. Christian which stated, in part, “I
told you that I wanted no losses” in my investment accounts. Mr. Christian categorically denies
that Mr. Garmong had previously made such a statement to him. Moreover, Mr. Christian sent
Mr. Garmong a letter stating,

Regarding the specific allegation in your letter, I respectfully disagree with your

recollection of events. You never told me that “there could not be losses from my

accounts in 2008.” If any client had told me that I would have offered you two
alternatives; (1) go to 100% cash or (2) to close your accounts.

See Exhibit 1.

Mr. Garmong ultimately fired Mr. Christian on March 9, 2009. Presumably, if Mr.
Garmong truly wanted to ensure that his investment accounts would not have any losses, then he
would have immediately sold all of his remaining securities on or before March 9, 2009.
Notably, it turns out that March 9, 2009, was the very bottom of the bear market. Thus, Mr.
Garmong could not have selected a worse time to stop following Mr. Christian’s advice and to

7
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terminate his services.

A historical look at the overall market conditions is instructive. First, attached is a chart
showing the values of the S&P 500 and NASDAQ during the time period Mr. Christian gave
investment advice to Mr. Garmong - September 1, 2005 to March 9, 2009. See Exhibit 2, which
shows that the SP500 and NASDAQ, after a lengthy period of appreciation, decreased in value
approximately 45% during this period of time.

The next chart depicts the market conditions from the day Mr. Garmong terminated Mr.
Christian’s services until the present time. See Exhibit 3, which shows that the S&P 500 has
increased in value approximately 275% and NASDAQ has increased in value almost 400%.
Clearly, had Mr. Garmong followed Mr. Christian’s advice to stay in the market and not panic,
Mr. Garmong’s accounts would likely have tripled in value since March 2009.

One of the critical issues in this case will be to determine exactly what changes Mr.
Garmong made in his investment accounts after he terminated the services of Mr. Christian. If
Mr. Garmong did not make substantial changes to his holdings, then he can hardly complain that
Mr. Christian’s advice was not suitable. If, however, Mr. Garmong panicked, sold all his
securities, and remained in cash, then Mr. Garmong caused his damages by not following Mr.
Christian’s advice.

V. CONCLUSION

Essentially, Mr. Garmong contends that Mr. Christian failed to have a crystal ball and
accurately predict the market crash of 2008. No one, including the best and brightest investment
professionals can predict short term market fluctuations. Predicting short term fluctuations is also
knovwn as market timing strategies.

Jack Bogle, the founder of Vanguard, has famously said, “after nearly fifty years in this
business, I do not know of anybody who has done it [market timing] successfully and
consistently. I don’t even know anybody who knows anybody who has done it successfully and
consistently.” Yet, Mr. Garmong apparently holds Mr. Christian to this impossible standard.

In conclusion, Mr. Garmong’s claims are without merit and should be summarily

8
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dismissed. Moreover, Mr. Garmong caused his own damages by panicking and not following the
Mr. Christian’s advice. Indeed, had Mr. Garmong maintained his relationship with Wespac and
Mr. Christian, his accounts would have experienced substantial gains and his claim would not

have been brought.

Submitted this 18" day of September, 2017

Y7

Thomas C.ﬁradley, Esq.
Attorney for Respondents
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Tuesday, September 30, 2008

Dear Greg,

We are in receipt of your letters sent via fax on Sunday, September 28, 2008 and Friday,
September 26th. I understand and empathize with your concern over your losses. No one enjoys
losing money. However, everyone knows that there is risk in the financial markets and to gain
the long term benefits associated with investing in the markets, an investor must be willing to
accept the risk of loss from time to time.

Regarding the specific allegations in your letter, I respectfully disagree with your
recollection of events. You never told me that “there could not be losses from my accounts in
2008.” If any client had told me that I would have offered you two alternatives; (1) go to 100%
cash or (2) to close your accounts.

My understanding of our past conversations was that you did want me to take steps to be
more conservative if the stock market declines. I complied with those instructions by raising
cash and selling what we believed were weak holdings. Unfortunately, due to unusual financial
times in which we find our country today, these steps were not sufficient to protect your accounts
from loss of capital.

Regarding the requirements you have demanded in order to maintain our professional
relationship, I cannot comply. However, if you wish to continue our relationship I would
recommend that in the near term we stay with our current allocations and continue to monitor
your accounts. During our conversation yesterday at lunch you mentioned that the market would
probably rally through the election and then run into trouble again. If this is the case then you
would afford yourself the opportunity to recoup some of the losses and hopefully allow the
markets to start trading in a more normal fashion. I am more than happy to meet with you on
Wednesday as discussed and map out a workable solution. |

Thank you for the opportunity to manage your funds.

Sincerely, y ;
Lt

Greg Christian
P
MEMBER ;
I
SCHWAB dfl,l/l}()f" ﬂé’twor/ﬁ" CONFIDENTIAL WESPAC000567 :
g * Schwaob hos not prepared, reviewed: or verified the informotion contained in this document, and Schwob
indugandert oxhdss: p 3 o énverescn evchuotion oid selection * makes no represeniction o waianly abiout iis tccurocy o completzness. Ask advisor for more imponant inksrmation.
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Thomas C. Bradley, Esq.
Bar No. 1621

448 Hill Street

Reno, Nevada 89501
Telephone (775) 323-5178
Fax: (775) 323-0709
Counsel for Defendants

Judicial Arbitration and Mediation Services

Las Vegas, Nevada

GREGORY GARMONG,
Plaintiff, Case No. 1260003474
V.
WESPAC, GREG CHRISTIAN, and
Does 1-10,
Defendants.

/

ANSWER OF DEFENDANTS

DEFENDANTS WESPAC and GREG CHRISTIAN (collectively referred to as
“Defendants”) answers the Amended Complaint filed by Gregory Garmong (hereinafter
“Plaintiff””) and hereby denies and alleges as follows:

1. Defendants lack sufficient information to form a belief as to the allegations of
Paragraph 1, and basing its denial on that ground, deny generally and specifically each and all of
the allegations contained in that paragraph.

2. Defendants admit that Defendants held themselves out to the public as investment
advisors and managers, that they performed services for their customers, and that Christian was
affiliated with Wespac but deny the remaining allegations contained in Paragraph 2.

3. Defendants lack sufficient information to form a belief as to the allegations of
Paragraph 3, and basing its denial on that ground, deny generally and specifically each and all of
the allegations contained in that paragraph.

4. Defendants admit the allegations contained in Paragraph 4.
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5. As to Paragraph 5, Defendants deny generally and specifically each and all of the
allegations contained in that paragraph.

6. As to-Paragraph 6, Defendants deny generally and specifically each and all of the
allegations contained in that paragraph.

7. As to Paragraph 7, Defendants admit that Plaintiff became a client prior to 2007,
and the accounts were held at Schwab where Defendants had authority and control over some of
the accounts. Defendants lack sufficient information to form a belief as to the remaining
allegations of Paragraph 7, and basing its denial on that ground, deny generally and specifically
each and all of the remaining allegations contained in that paragraph.

8. As to Paragraph 8, Defendants deny generally and specifically each and all of the
allegations contained in that paragraph.

9. As to Paragraph 9, Defendants deny generally and specifically each and all of the
allegations contained in that paragraph.

10. As to Paragraph 10, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

FIRST CLAIM FOR RELIEF

(Breach of Contract)

11.  Defendants reincorporate and reallege their previous answers to the allegations in
Plaintiff’s Complaint, as if the same were fully set forth herein.

12. As to Paragraph 12, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

13. As to Paragraph 13, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

14. As to Paragraph 14, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

SECOND CLAIM FOR RELIEF

(Breach of Implied Warranty in Contract)

15. Defendants reincorporate and reallege their previous answers to the allegations in
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Plaintiff’s Complaint, as if the same were fully set forth herein.

16.  As to Paragraph 16, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

17. As to Paragraph 17, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

18. As to Paragraph 18, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

THIRD CLAIM FOR RELIEF

(Contractual Breach of Implied Covenant of Good Faith and Fair Dealing)

19.  Defendants reincorporate and reallege their previous answers to the allegations in
Plaintiff’s Complaint, as if the same were fully set forth herein.

20.  The allegations in Paragraph 20 call for a legal conclusion, and basing its denial
on that ground, Defendants deny generally and specifically each and all allegations contained in
that paragraph.

21.  As to Paragraph 21, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

22.  As to Paragraph 22, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

23.  As to Paragraph 23, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

FOURTH CLAIM FOR RELIEF

(Tortious Breach of Implied Covenant of Good Faith and Fair Dealing)
24, Defendants reincorporate and reallege their previous answers to the allegations in
Plaintiff’s Complaint, as if the same were fully set forth herein.
25. Defendants admit the allegations in Paragraph 25.
26.  As to Paragraph 26, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

27.  As to Paragraph 27, Defendants deny generally and specifically each and all of
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the allegations contained in that paragraph.
1
FIFTH CLAIM FOR RELIEF

(Breach of Nevada Deceptive Trade Practices Act)
28. Defendants reincorporate and reallege their previous answers to the allegations in
Plaintiff’s Complaint, as if the same were fully set forth herein.
29. As to Paragraph 29, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.
30. As to Paragraph 30, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

SIXTH CLAIM FOR RELIEF

(Breach of Fiduciary Duty)
31.  Defendants reincorporate and reallege their previous answers to the allegations in
Plaintiff’s Complaint, as if the same were fully set forth herein.
32.  As to Paragraph 32, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.
33. As to Paragraph 33, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.
34. As to Paragraph 34, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

SEVENTH CLAIM FOR RELIEF

(Breach of Fiduciary Duty of Full Disclosure)
35. Defendants reincorporate and reallege their previous answers to the allegations in
Plaintiff’s Complaint, as if the same were fully set forth herein.
36. As to Paragraph 36, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.
37.  As to Paragraph 37, Defendants deny generally and specifically each and all of

the allegations contained in that paragraph.
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38. As to Paragraph 38, Defendants deny generally and specifically each and all of

the allegations contained in that paragraph.

EIGHTH CLAIM FOR RELIEF

(Breach of Agency)

39.  Defendants reincorporate and reallege their previous answers to the allegations in
Plaintiff’s Complaint, as if the same were fully set forth herein.

40.  As to Paragraph 40, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

41. As to Paragraph 41, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

42.  As to Paragraph 42, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

NINTH CLAIM FOR RELIEF

(Negligence)
43.  Defendants reincorporate and reallege their previous answers to the allegations in
Plaintiff’s Complaint, as if the same were fully set forth herein.
44.  As to Paragraph 44, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.
45.  As to Paragraph 45, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

TENTH CLAIM FOR RELIEF

(Breach of NRS 628A.030)
46. Defendants reincorporate and reallege their previous answers to the allegations in
Plaintiff’s Complaint, as if the same were fully set forth herein.
47.  As to Paragraph 47, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.
48.  As to Paragraph 48, Defendants deny generally and specifically each and all of

the allegations contained in that paragraph.
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49.  As to Paragraph 49, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

50.  As to Paragraph 50, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

51.  As to Paragraph 51, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

ELEVENTH CLAIM FOR RELIEF

(Intentional Infliction of Emotional Distress)

52 Defendants reincorporate and reallege their previous answers to the allegations in
Plaintiff’s Complaint, as if the same were fully set forth herein.

53.  As to Paragraph 53, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

54.  As to Paragraph 54, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

55.  As to Paragraph 55, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

56.  As to Paragraph 56, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

57. As to Paragraph 57, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

TWELFTH CLAIM FOR RELIEF

(Unjust Enrichment)
58.  Defendants reincorporate and reallege their previous answers to the allegations in
Plaintiff’s Complaint, as if the same were fully set forth herein.
59. Defendants admit the allegations in Paragraph 59.
60. As to Paragraph 60, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

61.  As to Paragraph 61, Defendants deny generally and specifically each and all of
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the allegations contained in that paragraph.
11
DOUBLING OF DAMAGES PURSUANT TO NRS 41.1395

62.  Defendants reincorporate and reallege their previous answers to the allegations in
Plaintiff’s Complaint, as if the same were fully set forth herein.

63. Defendants admit that Plaintiff was over 60 years old during the relevant period.
The remaining allegations in Paragraph 63 call for a legal conclusion, and basing its denial on
that ground, Defendants deny generally and specifically each and all of the remaining allegations
contained in that paragraph.

64. As to Paragraph 64, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

65.  As to Paragraph 65, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

66. As to Paragraph 66, Defendants deny generally and specifically each and all of
the allegations contained in that paragraph.

AFFIRMATIVE DEFENSES

By way of affirmative defenses, Defendants allege that Plaintiff’s claims are barred in
whole and in part by the following:

First Defense: The Amended Complaint fails to state a claim upon which relief can be
granted.

Second Defense: Defendants’ actions did not cause any loss to Plaintiff.

Third Defense: Plaintiff’s claims are barred in whole, or in part, by the applicable statutes
of limitation.

Fourth Defense: The claims alleged in, and relief sought by, the Amended Complaint
are barred, in whole or in part, because Defendants acted in good faith and in conformity with all
applicable statutes, regulations, laws, rules, and industry standards based upon the state of
knowledge existing at the time alleged in the Statement of Claim.

Fifth Defense: The claims alleged in, and relief sought by, the Amended Complaint are
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barred, in whole or in part, because Plaintiff knowingly assumed the risk of any injury or damage
alleged in the Amended Complaint.

Sixth Defense: The claims alleged in, and relief sought by, the Amended Complaint are
barred, in whole or in part, because Plaintiff’s alleged injuries, if any, were caused in whole or
in part by a supervening or intervening cause.

Seventh Defense: The claims alleged in, and relief sought by, the Amended Complaint
are barred, in whole or in part, by the doctrine of estoppel and/or quasi-estoppel.

Eight Defense: The claims alleged in, and relief sought by, the Amended Complaint are
barred, in whole or in part, by the doctrine of waiver.

Ninth Defense: The claims alleged in, and relief sought by, the Amended Complaint are
barred, in whole or in part, by the doctrine of laches.

Tenth Defense: Plaintiff has unclean hands.

Eleventh Defense: Plaintiff has failed to mitigate any alleged damages.

Twelfth Defense: There is not factual basis for Plaintiff’s claim for punitive damages nor
has Plaintiff properly pled a claim for punitive damages.

Thirteenth Defense: Upon information and belief, Plaintiff conducted himself
negligently and carelessly in and about the matters referred to in the Amended Complaint, which
said negligence proximately caused and contributed to the matters referred to in the Amended
Complaint and any and all injuries or damages resulted therefrom.

Fourteenth Defense: The Plaintiff has committed fraud.

Additional Defenses: Defendants reserve the right to assert additional affirmative

defenses once additional facts are made known through discovery.

WHEREFORE, Defendants pray for judgment as follows:

1. That Plaintiff’s Amended Complaint be dismissed with prejudice and that
Plaintiff take nothing by way of his Amended Complaint.

2. That Defendants be awarded their reasonable attorney fees and costs incurred

herein.
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3. For such other and further relief as the Arbitrator may deem appropriate.

Submitted this/_é day of October, 2017.

Sinai, Schroeder, Mooney,
Boetsch, Bradley & Pace

Thomas C. Bradl€y, Esq.
Attorney for Defendants
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that [ am an employee of Thomas Bradley, Esq,

and that on October 16, 2017, I served the foregoing ANSWER via USPS to the following:

Carl Hebert, Esq. for Plaintiff Gregory Garmong

David MclIntosh
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Hon. Philip M. Pro (Ret.)
JAMS

3800 Howard Hughes Parkway
11% Floor

Las Vegas, NV 89169

Phone: (702) 457-5267

Fax: (702) 437-5267
Arbitrator

JAMS ARBITRATION CASE REFERENCE NO. 1260003474

GREGORY GARMONG,
Claimant,

Vs. SECOND ORDER RE SCHEDULING

WESPAC, and GREG CHRISTIAN,

Respondents.

Having reviewed the recent series of emails from counsel, the Arbitrator finds it is
appropriate to revise the Order Re Scheduling entered September 19, 2017, to reflect recent
adjustments to scheduling in this case.

On November 13, 2017, the Honorable Lynne K. Simons, entered an Order in the Second
Judicial District Court of the State of Nevada granting Respondents Motion to Strike Claimant’s
Amended Complaint in that Court, and directed Claimant to file his Amended Complaint in these
arbitration proceedings in accordance with the directions of the undersigned Arbitrator. Judge
Simons Order further provided that the underlying proceedings between the parties remains
stayed pending the outcome of this arbitration.

The Arbitrator deems the copy of the Claimant/Plaintiffs Amended Complaint received
by JAMS on or about September 18, 2017, to be sufficient filing in these arbitration proceedings,
and considers Respondents’ Answer submitted to JAMS on October 16, 2017, also to be
sufficient. The parties shall proceed accordingly.

Additionally, the stipulation of counsel to extend the deadline of November 9, 2017, by
which to file a Joint Status Report is approved, and the deadline for filing the Report is hereby

JA 56



extended to and including December 11, 2017.

Finally, counsel for Claimant has advised in his email of November 13, 2017, that he
intends to file 2 Motion for Summary Judgment in the immediate future. To ensure the orderly
progress of these proceedings, the Arbitrator hereby sets November 30, 2017, as the deadline for
filing dispositive motions by either party. In the event dispositive motions are filed by either
party, the opposing party shall have 21 days within which to file a response, and the moving
party shall thereafter have 10 days within which to reply.

IT IS SO ORDERED.

Dated: November 22, 2017

Hon. Philip
Arbitrator

4. Pro (Ret)
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multiple claims are not in dispute, and Plaintiff is entitled to judgement as a
matter of law.

The MSJ is also prompted by a startling admission first made in
Defendants’ Opening Arbitration Brief at 4:26-5:4:

Mr. Christian has a fairly clean, but not perfect, record as a

financial advisor. In 1992, his then empIOéer, Wedbush_MorEan

Securities, approved the sale of Crown Gold Companies, Ltd.

stock. r. Christian traded some of these securities.

Unfortunately, Wedbush did not perform its due diligence and

failed to discover that the stock was not properly regisiered. The

SEC initiated an action against Mr. Christian and his branch

manager. Mr. Christian agreed to accept a suspension of ninety

days to resolve the matter.

Spin-free translation: Defendant Christian was personally and directly
involved in illegal securities fraud to deceive clients. His activities were
discovered, and the SEC, the preeminent governmental authority regulating
the securities and investment business, disciplined and suspended him.

Neither Defendant disclosed this information until now.

But if there was any doubt previously of Defendants’ intentional
deception of Plaintiff, this disclosure decisively resolves it.

A financially conservative potential customer such as Plaintiff would
certainly wanted to have known such information about those who were
soliciting him to become a customer in a relation built upon “trust,” as
Defendants represented their mode of doing business.

Summary Judgment for Plaintiff is proper at this time, and will avoid
needless discovery and further diversionary tactics by Defendants.

As demonstrated by the Opening Briefs, the parties have completely
divergent views. Plaintiff believes that Defendants had a contractual duty
under the Investment Management Agreement (“Agreement”) and afiduciary
duty under statute and common law. Defendant did not discuss the

governing law, contending that it was bad luck for Plaintiff that in just 13
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months Defendants wasted $580,649.82 in capital losses from his managed
accounts, directly contrary to Plaintiff's objectives and instructions, while
charging him $21,283.29 in “advisor fees.” Defendants refused to discuss
the legal issues.

The present MSJ should force the Defendants to address the legal
issues and present their opposing position, if any. They declined to do so in
their Answer to the Amended Complaint. If the legal issues are not
addressed now, both Plaintiff and the Arbitrator will have to deal with a mass
of discovery, much of it irrelevant as already indicated by Defendants.

Il. STANDARD FOR GRANTING SUMMARY JUDGMENT

NRCP 56(a) permits a plaintiff or other claimant to move for summary
judgment, with or without supporting affidavits, “upon all or any part thereof.”
NRCP Rule 56(c) sets forth the standard for evaluating a summary judgment
motion:

'(Ij'ge judgment sought shall be rendered forthwith if the pleading?s,

fogethor wih 1n Bifdavite. . ahow (A (hard 15 1o gonUIng

issue as to any material fact and that the moving party is entitled

to a judgment'as a matter of law.

See Cuzze v. University and Community College System of Nevada, 123
Nev. 598, 602-603, 172 P.3d 131, 134 (2007); Wood v. Safeway, Inc., 121
Nev. 724, 729, 121 P.3d 1026 (2005).

lll. UNDISPUTED MATERIAL FACTS

NRCP 56(c) provides in relevant part:

Motions for summary judgment and responses thereto shall
include a concise statement setting forth each fact material to the
disposition of the motion which the party claims is or is not
genuinely in issue, citing the particular portions of any pleading,
affidavit, deposition, intérrogatory, answer, admission, or other
evidence upon which the party relies.

The following Argument refers to these Undisputed Material Facts
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(“UMFs”). In each case, the reference to “Evidentiary Source” is to the
Garmong Declaration and Exhibits. The referenced paragraphs of the
Garmong Declaration also refer to Exhibits. All Exhibits are documents
produced by the parties earlier.

UMFE 1. In August , 2005, Plaintiff and Defendant Wespac signed
an Investment Management Agreement whereby Defendant Wespac
[calling itself “WA”] would act as Plaintiff's fiduciary and agent, and would
provide financial advice, planning and management services to Plaintiff for a
specified group of “managed accounts” held at Charles Schwab Co.

Evidentiary Source: Garmong Declaration, Exhibit 22, 9 6-9; Exhibit
18.

UMF 2. Defendant Christian was at all relevant times associated
with Defendant Wespac. Plaintiff's sole contact with Defendants was
Defendant Christian.

Evidentiary Source: Garmong Declaration q 6; Answer of Defendants
to Amended Complaint, 9§ 2.

UME 3. Defendants had an obligation and fiduciary duty under
Investment Management Agreement § 5 to manage Plaintiff's managed
accounts according to the following provision of the Investment Management
Agreement: “Although WA may make investment decisions without prior
consultation with or further consent from Client, all such decisions shall be
made in accordance with the investment objectives of which Client has
informed, and may inform, WA from time to time in writing.”

Evidentiary Source: Garmong Declaration q§ 6, 10, 19; Exhibit 18,
q 5.

UMF 4. In August, 2005, Plaintiff provided Defendants with an
initial set of financially conservative investment objectives and instructions in
a Confidential Client Profile. At that time, Plaintiff was working full time in his

4-

JA 62




oo ~1 N B~ W

\O

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

profession.

Evidentiary Source: Garmong Declaration {9 6, 11; Exhibit 17.

UME 5.  Two years later, at the end of August, 2007, Plaintiff’s
circumstances changed. Plaintiff commenced retirement. He could no
longer earn money to replace any capital losses of principal from the
managed accounts.

Evidentiary Source: Garmong Declaration § 12, Exhibit 3.

UME 6. On October 22, 2007, effective immediately, Plaintiff
informed Defendants in writing and orally of his changed financial
circumstances and of additional investment objectives and instructions.
Plaintiff’s stated objectives and instructions were: “Itis really important to me
that you structure and manage my accounts so that they do not lose capital
if the markets decline, as | believe they may, and if the markets do decline,
to sell out the losers. | want to confirm to you what | said at the meeting, and
to instruct you that | am willing to sacrifice potential gains to avoid losses.”
Defendants would assume sole responsibility for the management of
Plaintiffs managed accounts, as proposed by Defendants. But, as a
condition to Defendants’ being solely responsible for the management of
Plaintiff's managed accounts, Plaintiff set forth an objective and instruction
which was even more conservative than those of the Confidential Client
Profile: Defendants were instructed to manage Plaintiff's accounts so as not
to lose capital and that it was preferable to forego potential gains than to risk
losses. Defendants never objected to these objectives and instructions or
suggested that they would not or could not adhere to them, until September
30, 2008, when nearly all of their wasting of Plaintiff’'s managed accounts had
already occurred.

Evidentiary Source: Garmong Declaration 9 12-18; (Exhibit 3, at page
GG 0004); Exhibit 18, q 5.
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UME 7.  To ensure that Defendants would have no uncertainty,
Plaintiff repeated in writing his objective and instruction that Defendants were
not to lose capital from the managed accounts and that it was preferable to
forego potential gains than to risk losses, in additional communications after
the letter of October 22, 2007. Prior to September 30, 2008, Defendants
never asserted that they could not, or would not, follow Plaintiff’s written
objectives and instructions.

Evidentiary Source: Garmong Declaration {9 13-18; Exhibits 4-8.

UME 8.  After Defendants took over sole management of Plaintiff’s
managed accounts in October 2007, Defendants failed to follow Plaintiff's
investment objectives and instructions, with the result that the managed
accounts lost $580,649.82 in value of invested capital in the 13 month
period from October 2007 to November 2008, inclusive.

Evidentiary source: Garmong Declaration § 22; Exhibits 9, 10.

UMEF 9. During the same 13-month period, Defendants were paid
$21,283.29 in “advisor fees” by transfer from Plaintiff’s managed accounts.
Evidentiary source: Garmong Declaration § 22; Exhibits 9, 11.

UMFE 10. Plaintiff fulfilled all of his obligations and duties under the
Investment Management Agreement.

Evidentiary Source: Garmong Declaration 9 20-21; Exhibit 18.

UME 11. To induce Plaintiff to become a client, Defendants
represented to Plaintiff that they were financial advisors, financial planners,
and financial managers, that their services were of outstanding quality, and
that Plaintiff should trust them.

Evidentiary Source: Garmong Declaration §5; Exhibits 1, 2, 12, 18.

UME 12.  Atalltimes relevant to this matter, Plaintiff was over the age
of 60, and Defendants knew he was over the age of 60.

Evidentiary Source: Garmong Declaration § 4.

-6-
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UMF 13. Defendant Wespac failed to obey the Rules of the
Securities Exchange Commission by failing to adopt by January 7, 2005 a
Code of Ethics.

Evidentiary Source: Garmong Declaration {9 24-29; Exhibits 14-15.

UMF 14. Defendant Wespac failed to obey the rules of the Securities
Exchange Commission by failing to inform Plaintiff in its Form ADV-II that
Defendant Wespac had a Code of Ethics, and that a copy of the Code of
Ethics was available to Plaintiff upon request.

Evidentiary Source: Garmong Declaration 99 24-29; Exhibits 14-15.

UMF 15. Defendants failed to register as investment advisors as
required by Nevada statute, until nearly the end of the period they dealt with
Plaintiff.

Evidentiary Source: Garmong Declaration {9 32-33; Exhibit 13.

UMF 16. Defendants concealed from, and never disclosed to,
Plaintiff that they did not comply with Nevada statute by failing to register as
investment advisors until September 24, 2007.

Evidentiary Source: Garmong Declaration {9 32-33; Exhibit 13.

UMFE 17. Defendant Wespac failed to register as a foreign LLC in
violation of Nevada statute, until nearly the end of the period it dealt with
Plaintiff.

Evidentiary Source: Garmong Declaration {9 30-31; Exhibit 16.

UMF 18. Defendant Wespac concealed from, and never disclosed
to, Plaintiff that it had failed to register as a foreign LLC in violation of Nevada
statute until October 22, 2008.

Evidentiary Source: Garmong Declaration 9 30-31; Exhibit 16.

UMFE 19. Defendants concealed from Plaintiff, during the entire
period he was their client, that Defendant Christian had previously been
disciplined and suspended by the Securities Exchange Commission in 1992

-7-
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for violations directly related to his dealings with customers. Defendants
made this disclosure only on September 18, 2017.

Evidentiary Source: Garmong Declaration § 34; Defendants’ Opening
Arbitration Brief, page 4:26-5:4.

UME 20. If Defendants had not concealed from him, and instead had
disclosed to Plaintiff that they did not meet the requirements of federal SEC
law and Nevada state law, or that Defendant Christian had been previously
disciplined and suspended by the SEC, Plaintiff would have been on notice
and would never have dealt with them.

Evidentiary Source: Garmong Declaration § 35.

IV. ARGUMENT
GROUNDS FOR SUMMARY JUDGMENT FOR PLAINTIFF

The grounds for summary judgment for Plaintiff are presented
according to the claims for relief of the Amended Complaint.

1 First Claim for Relief, Breach of Contract.

A. Elements of Breach of Contract
The elements of breach of contract are:

1. t Trt1e parties entered into a valid and enforceable
contract; o _

2.  Plaintiff performed all obligations required under the
contract or was excused from performance;

3. The defendant breached its obligations under the
contract; o

4.  The plaintiff suffered damages as a result.

Mason v. Artwork Pictures, 2007 WL 1100826 (D.Nev. 2007), citing Nevada
Contract Services, Inc. v. Squirrel Companies, Inc., 119 Nev 157, 68 P.3d
896, 899 (Nev. 2003)(“A breach of contract may be said to be a material
failure of performance of a duty arising under or imposed by agreement.”);
Brown v. Kinross Gold U.S.A., Inc., 531 F.Supp.2d 1234 (D.Nev. 2008).
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B. Application to the present facts
To prove the breach, the evidence establishes the following elements:

1. There was a Contract between the parties. (UMF 1).
2.  Plaintiff performed all of his obligations under the Contract. (UMF

10). Further, there are no counterclaims by Defendants suggesting that
Plaintiff had any breach. Answer of Defendants to Amended Complaint.

3. Defendant breached its obligations. (UMFs 8-9, 13-19)
Defendants had an obligation under the Contract to manage Plaintiff’s

managed accounts according to investment objectives and instructions given
by Plaintiff to Defendants in writing. (UMF 3) Plaintiff provided investment
objectives and instructions to Defendants in writing. (UMF 4-7) In August
2005, Plaintiff initially instructed Defendants to manage the managed
accounts generally conservatively, as he expected to retire in 1-5 years and
his principal objective was to provide for his retirement. (UMF 4) Two years
later, in August, 2007, Plaintiffs circumstances changed when he
commenced retirement and could no longer earn money to replace any
capital losses in the principal amount of the managed accounts. (UMFs 5, 6)

Shortly thereafter, Plaintiff informed Defendants orally and in writing on
October 22, 2007 of his changed circumstances. (UMF 6) At Defendants’
urging Plaintiff appointed Defendants as solely responsible for managing his
managed accounts. Plaintiff would no longer be involved in the management
(UMF 6). Instead, Defendants would manage the managed accounts solely
at their discretion but in strict accordance with the objectives and instructions
given them by Plaintiff (UMF 3; Exhibit 18, § 5). Plaintiff provided Defendants
in writing an objective and instruction that they were not to lose capital (i.e.,
principal) from the managed accounts. (UMF 6; Exhibit 3)

To be certain that Defendants understood the objective and instruction
of not losing capital from the managed accounts, Plaintiff repeated the

9-
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objective and instruction in several subsequent faxes. (UMF 7; Exhibits 4-8)

4.  Damages and causation. During October, 2007-November, 2008,
Defendants failed to manage Plaintiff's managed accounts according to his
investment objective and instructions not to lose capital. Under Defendants’
sole management, Plaintiff's managed accounts lost $580,649.82 in capital
in about 13 months from October,2007 to November, 2008. (UMFs 9, 10)
Defendants’ breach was the proximate cause of Plaintiff’s loss, inasmuch as
Defendants had sole responsibility for managing the managed accounts
(UMF 6). Defendants charged Plaintiff $21,283.29 in unearned “advisor
fees.” (UMFs 9, 11) The total damages is $580,649.82 + $21,283.29 =
$601,933.11.

Plaintiff has demonstrated the four elements required to prevail under
this First Claim for Relief for breach of contract.

2. Second Claim for Relief; Breach of implied warranty in contract

A. Basis of claim

A contract to perform services includes an implied warranty of
workmanship to perform the contract with care, skill, reasonable expediency,
and faithfulness. As held by Robert Dillon Framing, Inc. v. Canyon Villas

Apartment Corp., 2013 WL 3984885 at *3 (Nevada 2013),

An implied warranty of workmanship accompanies a service
contract as a matterof law. In this covenant, the performing party
promises he will perform with care, skill, reasonable expediency
and faithfulness. 23 Richard A. Lord, Williston on Contracts 11
63:25, at 525 (4" ed.2002). And because the warranty o
workmanshlp addresses the quality of workmanship expected of
a promisor, the warranty sounds in contract.

B. Elements of claim for breach of warranty
Nevada Contract Services, Inc. v. Squirrel Companies, Inc., 119 Nev.
157, 161, 68 P.3d 896, 899 (2003) held,

-10-
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In a breach of warranty cause of action, a Blamtlff must prove that

1) a warranty existed, (2) the defendant breached the warranty,
and (3) the defendant's breach was the proximate cause of the
loss sustained. [numbered identifiers added]

~

C. Application to the present facts
The evidence establishes these elements:
1. Warranty existed. There was a contract between Defendant

Wespac and Plaintiff. (UMF 1) As a matter of law, that Contract carried an
implied warranty to perform the contracted-for services in a workmanlike,
professional manner and with care, skill, expediency, and faithfulness.
Plaintiff instructed Defendants in writing that they were to manage his
managed accounts so as not to lose capital. (UMF 6, 7).

2. Defendant breached the implied warranty. Defendant failed to

perform its duties with care, skKill, reasonable expediency, and faithfulness,
thereby breaching the warranty. Specifically, Defendants failed to manage
the managed accounts so as to avoid loss of capital, the objective and
instruction that Plaintiff had given them. (UMF 6-8)

3. Damages and causation. Under Defendants’ sole management,
Plaintiff's managed accounts lost $580,649.82 in about 13 months. (UMF 9,

10) Defendants’ breach was the proximate cause of Plaintiff’s loss, inasmuch

as Defendants had sole responsibility for managing the managed accounts
(UMF 6). During that same period Defendants charged Plaintiff $21,283.29
in unearned “advisor fees”. (UMF 9, 11) The losses and fees were incurred
because Defendants failed to honor the implied warranty of the Contract.
Plaintiff has demonstrated the three elements required to prevail under
this Second Claim for Relief for breach of implied warranty.
3. Third Claim for Relief; Contractual Breach of Implied

Covenant of Good Faith and Fair Dealing.

“[A]ln implied covenant of good faith and fair dealing exists in all

-11-
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contracts.” [italics in original]. A.C. Shaw Construction v. Washoe County,
105 Nev. 913, 914, 784 P.2d 9, 11 (1989). “Every contract imposes upon
each party an implied duty of good faith and fair dealing in its performance

and its enforcement.” J.A. Jones Constr. v. Lehrer McGovern Bovis, 120
Nev. 277, 286, 89 P.3d 1009, 1015 (2004). See also State. University and
Community College System v. Sutton, 120 Nev. 972, 989-90, 103 P.3d 8
(2004). The implied covenant prohibits arbitrary or unfair acts by one party

that work to the disadvantage of the other. The parties must make a full and
fair disclosure of material facts.

Hilton Hotels Corp. v. Butch Lewis Productions, Inc., 109 Nev. 1043,
1046, 862 P.2d 1207, 1209 (1993) held, “Moreover, it is recognized that a
wrongful act which is committed during the course of a contractual

relationship may give rise to both tort and contractual remedies[.]” In the
present case, Defendants contractually and tortiously breached the
covenant. The Third Claim for Relief addresses the contractual breach, and
the Fourth Claim for Relief addresses the tortious breach.
A. Basis of claim for contractual breach of the implied covenant
As held in Andreatta v. Eldorado Resorts Corporation,
F.Supp.3d___ , 2016 WL 5867413 (D. Nev. 2016), applying Nevada law,

A contractual claim for breach of the implied covenant of
good faith and fair dealing exists where ‘one party performs a
contract in a manner that is unfaithful to the purpose of the
contract and the justified expectations of the other party are thus
denied[.] Hilton Hotels Corp. v. Butch Lewis Productions, Inc.,
107 Nev. 226, 808 P.2d 919, 923 (1991).

“Where one party to a contract ‘deliberately contravenes the intention and

spirit of the contract, that party can incur liability for breach of the implied

covenant of good faith and fair dealing.” Morris v. Bank of American
Nevada, 110 Nev. 1274, 1278, 886 P. 2d 454, 457 (1994).

-12-
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B. Elements of claim for contractual breach
Based upon Andreatta and Hilton Hotels, the elements of contractual

breach of the implied covenant of good faith and fair dealing are:

1. A contract between the parties.

2.  “One party performs the contract in a manner that is unfaithful to
the purpose of the contract and the justified expectations of the other party
are thus denied[.]”;

3. The other party performed all obligations required under the
contract or was excused from performance.

4.  The party who performed all of his obligations was damaged as
aresult of the performance of the contract in a manner that is unfaithful to the
purpose of the contract.

C. Application to the present facts.
The evidence establishes the following elements:
1. There was a contract between Plaintiff and Defendants. (UMF 1)

2. Defendants were unfaithful to the purpose of the contract and

Plaintiff's expectations. Pursuant to the terms of the contract, Defendants

were to manage Plaintiff's managed accounts according to the objectives and
instructions that Plaintiff gave Defendants in writing. (UMF 3, 6; Exhibit 18,
9 5) In the Confidential Client Profile prepared in August 2005, Plaintiff
expressly instructed that his accounts were to be managed conservatively
because he was close to retirement. (UMF 4) Plaintiff's circumstances
changed two years later in August 2007, when he commenced retirement.
(UMF 5) In October 2007, Plaintiff turned over sole management of his
accounts to Defendants on the condition that they manage the accounts
even more conservatively, with an objective and instruction in writing that
Defendants manage the accounts so as not to lose capital. (UMF 6) Plaintiff

-13-
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repeated and emphasized that objective and instruction in writing to
Defendants on several subsequent occasions. (UMF 7) Defendants took
over sole management on that condition, never suggesting or objecting that
they could not or would not manage the accounts as instructed by Plaintiff
until after nearly all of the losses to Plaintiff’'s managed accounts had already
occurred. (UMF 6)

The Agreement, Exhibit 18 § 5, was not the only legal basis upon
which Defendants were required to follow Plaintiff's objectives and
instructions. As investment advisors and managers, Defendants had a
contractual, statutory and common-law fiduciary duty to Plaintiff (see authority
discussed in §§ IV.4 and IV.6) and had a contractual and common-law
agency relation to Plaintiff (see authority discussed subsequently in § 1V.8).
Under these fiduciary duty and agency relations, Defendants were required
to perform according to Plaintiff’s instructions.

Defendants performance, such as it was, under the contract was
unfaithful to the purpose of the contract as Plaintiff had instructed
Defendants, which was to conserve and not to lose the capital that was to
sustain him in retirement. Under Defendants’ sole management Plaintiff's
managed accounts lost capital of $580,649.82 in 13 months. (UMF 9, 10)
Defendants did substantially nothing to stem the tide of losses, while charging
Plaintiff $21,283.29 in unearned “advisor fees.” (UMFs 9, 11) Defendants’
breach was the proximate cause of Plaintiff’s loss, because Defendants had
sole responsibility for managing the managed accounts according to
Plaintiff’s written objectives and instructions. (UMFs 3, 6, 7)

3. Plaintiff performed all of his obligations under the contract. (UMF
10)
4. Damages and causation. Plaintiff was damaged, as a result of

-14-
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Defendants’ failure to follow Plaintiff's written investment objectives and
instructions, in an amount of $580,649.82 of capital losses (UMFs 9, 10) plus
$21,283.29 in unearned “advisor fees” (UMFs 9, 11), a total of $601,933.11.
These losses were proximately caused by Defendants’ failure to follow
Plaintiff’'s written investment objectives and instructions because Defendants
had sole responsibility for the performance of the managed accounts. (UMF
3,6,7)

Plaintiff has demonstrated the four elements required to prevail under
this Third Claim for Relief.

4. Fourth Claim for relief; Tortious Breach of Implied Covenant

of Good Faith and Fair Dealing.
A. Legal basis of claim and contrast with contractual breach

This tort originated in actions against insurance companies, but has
since been extended to a range of other injuries that arise from a contract.
K Mart Corp. v. Ponsock, 103 Nev. 39, 49-50, 732 P.2d 1364, 1371 (1987),
which deals with tortious deprivation of retirement benefits, provides the

reasoning underlying the claim:

One of the underlying rationales for extending tort liability in the
described kinds of cases is that ordinary contract damages do
not adequately compensate the victim because they do not
require the party in the superior or entrusted position, such as the
insurer, the partner, or the franchiser, to account adequately for
grievous and perfidious misconduct; and contract damages do
not make the aggrieved, weaker, “trusting” party “whole.” If we
are to be consistent in trying to ‘protect the weak from the insults
of the stronger’ (Blackstone, above), we should in the present
case be asking ourselves these questions:

1. Is there, as_in the insurance cases, such a
superior-inferior power differential as to create a ‘special element
of reliance’ resulting from the employee's reliance on the
emplo%/er's credibility and the employer's promise and powerfully
expecfant guaranteé of retirement benefits? _

2. Would contract damages hold employers like K Mart
accountable for this kind of misconduct?

3. Would contract damages, under circumstances such as
these, make an aggrieved employee ‘whole’?
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More recently, Shaw v. CitiMortgage, Inc., 201 F.Supp. 3d 1222, 1254
(D. Nev. 2016), applying Nevada law, confirmed Ponsock’s approach:

[A] breach of the implied covenants can give rise to tort liability
when there is a special relationship between the contracting
parties. Id. (stating that a tort action for an implied covenants
claim requires a special element of reliance or fiduciary dUtK);
see also Sutton, 103 P.3d at 19 (tort liability for breach of the
implied covenants of good faith and fair dealing is appropriate
where ‘the party in the superior or entrusted position has en%aged
in grievous and perfidious misconduct.’); Max Baer Prods., Lid. v.
Riverwood Partners, LLC, 2010 WL 3743926, t *5, 2010 U.S. Dist.
LEXIS 100325, at *14 (D.Nev.2010) (“Although every contract
contains an implied covenant of good faith and fair dealing, an
action in tort for breach of the covenant arises only ‘in rare and
exceptional cases' when there is a special relationship between
‘he victimand tortfeasor.’). A special relationship is ‘characterized
by elements of public interest, adhesion, and fiduciar

responsibility.” Id. Under a tortious breach, ‘a successful plaintiff
is entitled t0 compensation for all of the natural and probable
consequences of the wrong, including injury to the feelings from
Bu?r’wéllle%taog, indignity and disgrace to the person.” Sutton, 103

.3d at 19.

Tortious breach of the covenant is a tort, not a breach of contract.
Ponsock, 103 Nev. at 48-51, 732 P.2d at 1370-1.
B. Elements of claim for tortious breach of covenant of good
faith and fair dealing.

The elements of tortious breach of the covenant are:
1. The existence of a contract between the parties.
2. A special element of reliance or fiduciary duty associated
with the contract.
3. Breach by a party of the implied duty of good faith and fair
dealing in the contract's performance and enforcement,
specifically where the party in the superior or entrusted position
has engaged in grievous and perfidious misconduct.’
4.  The other party fulfilled his obligations under the contract.
5.  The breach is the cause of damage to the non-breaching
party.
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C. Application to the present facts.

To prove the tort, the evidence establishes the following elements:

1.  Contract. There was a Contract between the parties. (UMF 1)
2.  Fiduciary duty. Contract, statute and case authority establish the

special element of reliance and fiduciary duty of an investment advisor to his
client (see also authority discussed subsequently in §§ IV.6 and [V.8). The
Agreement acknowledges that Defendants had a fiduciary duty to Plaintiff.
Exhibit 18, § 3(3), WESPAC 00049.

3.  “Grievous and perfidious” misconduct

Defendants had the specific intent of defrauding and deceiving Plaintiff
by concealing the prior discipline and suspension of Defendant Christian at
the outset of the relation in 2005 when they were attempting to persuade
Plaintiff to enter the Investment Management Agreement and to become a
customer, and thereafter during 2005-2008 when he did become a customer.
(UMF 19) When they set out to defraud and deceive him, Defendants knew
that Plaintiff was over 60 years of age (UMF 12), was soon to retire (and had
retired at the time they took over sole management of Plaintiff’s retirement
accounts in October 2007 (UMFs 4-7)), had instructed Defendants to manage
his accounts conservatively and so as not to lose capital, and that Plaintiff
had relinquished to Defendants sole management authority over his
managed accounts on the condition that they not lose capital. (UMFs 3, 6, 7)
Defendants knew that they had made sweeping claims in their advertising to
induce Plaintiff to become their Client and trust them. (UMF 11)

Defendants knew they had contractual, fiduciary, and agency duties to
Plaintiff.

Nevertheless, Defendants knowingly engaged in misconduct and
breach of their contractual, fiduciary and agency duties by failing to follow
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Plaintiff's  investment  objectives and instructions, costing Plaintiff
$580,649.82 in capital losses and $21,283.29 in unearned “advisor fees” in
just 13 months. (UMFs 6, 8-9)

The inquiry into “grievous and perfidious misconduct” expresses the
result of a mixed factual and legal investigation by the Arbitrator. A primary
guide to whether Defendants engaged in such “grievous and perfidious
misconduct” is prior decisions assessing that term under Nevada law. The
Courts have recognized circumstances resulting in “grievous and perfidious”
misconduct, considering both the nature of the wrongdoing and the person
against whom it is perpetrated.

The nature of the contractual relation must first be considered, and the
effect of Defendants’ breach on Plaintiff. The Agreement does not deal with
a merchant sale of a crate of eggs. It deals with the funds that Plaintiff had
earned and saved to support himself after retirement, for the rest of his life.
Defendants were well aware of this. The breach relates to the intentional
deprivation of an older person’s retirement benefits by his fiduciary and
agent, who was bound to act according to investment objectives and
instructions provided by Plaintiff.

Defendants could have easily earned the over-$20,000 a year that they
charged Plaintiff, and he paid them, to avoid the disaster they imposed upon
Plaintiff’s life savings. At Exhibit 2, page GG 0345, Defendants’ sales
brochure touts “Wespac’s hi-tech recordkeeping system. Participants’
accounts can be valued as often as you wish: quarterly, monthly, weekly, or
daily.” Defendant Christian had only to check the value of the managed
accounts and determine how they were doing. Presumably, Wespac’s “hi-
tech recordkeeping system” could even have been instructed to signal
automatically changes in the value of capital in the accounts. Defendants had
only to instruct their “hi-tech recordkeeping system” to signal capital losses,
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and respond. Apparently they did not bother to do even that to earn their
“advisor fees.”

If Defendants’ failure to do the job they contracted to perform and were
fully paid for is not sufficient, five additional circumstances reflect Defendants’
callous attitude and their “grievous and perfidious misconduct.”

First, when Plaintiff began to question their failure to follow his
instructions, Defendants talked him out of taking action. Defendant Christian
said that so much new business came into Wespac that he didn’t have time
to devote attention to Plaintiff’'s accounts, and that Plaintiff had not griped
sufficiently forcefully to get his attention. He rubbed salt into the wounds by
bragging that other Wespac clients were doing well. (Garmong Declaration,
9 23) Of course, Defendants should have fulfilled their fiduciary duty to
Plaintiff before taking on new business.

Second, after Plaintiff did become vociferous in August, 2008,
Defendants did nothing to stem the tidal wave of losses, and instead focused
on talking Plaintiff into remaining as a Client. (Exhibits 20-21) As seen by
reviewing the financial summary results of Exhibit 10 (GG 0334), in the last
three months of the relationship Defendants wasted Plaintiff's managed
accounts of over $321,000, while blithely continuing to collect their “advisor
fees” of over $5,000 (document GG 0335) for that three months. Even when
Plaintiff did complain, Defendants did nothing to stop the losses.

Third, as Plaintiff has himself discovered in the last year and as
set forth in UMFs 13-19 and discussed more fully in § IV.5 and § IV.7 below,
during this entire period Defendant Wespac was a scofflaw, refusing to follow
the federal SEC rules and the Nevada state laws governing their company
and their business.

Fourth, Defendants even concealed Defendant Christian’s prior
lawbreaking, and discipline and suspension by the SEC. (UMF 19) Defendant
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Christian’s prior lawbreaking and disciplining by the SEC was first revealed
in Defendants’” Opening Arbitration Brief, page 4:26-5:4. (Garmong
Declaration, § 34). Despite the fact of this lawsuit being filed in May 2012,
Defendants kept this shocking information secret until now to induce the
District Court and the Nevada Supreme Court to allow them to continue the
fraud. This concealment is particularly “grievous and perfidious” misconduct.

The purpose of full disclosure by fiduciaries and agents is that the client
may make informed decisions. Had Defendants informed Plaintiff that they
were not obeying federal and state laws, or that Defendant Christian had been
disciplined and suspended by the SEC for misconduct with earlier clients,
Plaintiff would have had the information required to make an informed
decision. Plaintiff would have been on notice that Defendants likely would
not honor a private Contract and their legal obligations, and he never would
have dealt with them. (UMF 20)

Fifth, Defendants had and have no remorse or concern for their
having deprived their elderly Client, Plaintiff, of a significant fraction of his life
savings for retirement, over $600,000 in just 13 months. On April 23, 2013,
Defendant Christian sent a letter on behalf of Defendant Wespac to Schwab.
(Exhibit 21, Document WESPAC 000579) This letter was unknown to Plaintiff
until the recent document production by Defendants. Defendants continue
to conceal the other documents associated with WESPAC 000579, but it can
be surmised from the context that Schwab inquired of Wespac about its
treatment of Plaintiff, and Wespac responded that “We have no plans of
entering into a settlement offer with Mr. Garmong. We acted completely
within our fiduciary duties to manage his assets in accordance with the stated
objectives.” and “We have not and do not intend to reimburse management
fees.” In the minds of Defendants, their “fiduciary duties” included

concealing significant material information from Plaintiff and refusing to
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follow their customer’'s written objectives and instructions, costing Plaintiff
over $600,000. Neither Schwab nor Wespac informed Plaintiff of this
exchange. Defendants were not only dishonest with Plaintiff, but also
dishonest with their source of business, Schwab.

So if Defendants were not using the more than $20,000 a year that
Plaintiff was paying them to manage his accounts according to his objectives
and instructions, what were they doing with that money? Apparently some of
it—the amount has not yet been disclosed by Defendants—was being paid as
kickbacks to Schwab for referring yet more potential victims to Defendants.
See Exhibit 12 at GG 0372, one page of the SEC Form ADV-II of Wespac.
Wespac discloses “Wespac pays Schwab fees to receive client referrals
through the Service.” Spin-free translation: Kickbacks.

Another factor bearing on establishing “grievous and perfidious
misconduct” is whether the behavior of the Defendants was manifested in a
single act, or there were multiple acts, see State, University and Community
College System v. Sutton, 120 Nev. 972, 989-90, 103 P.3d 8, 19-20 (2004).
Had Plaintiff expressed only a single time his instructions to be conservative

and not to lose capital from his accounts, there might be some argument that
Defendants did not understand, and were not ignoring his instructions
intentionally. But in view of Plaintiff's repeated instructions to manage
conservatively and not to lose capital, Defendants’ repeated failure to obey
his instructions, extending over a period of time, evidences bad faith,
grievous and perfidious misconduct. (UMFs 4-7) Moreover, the losses were
not confined to a single month, but occurred repeatedly, month after month.
(Exhibits 9, 10)

These factual circumstances, including intentional and willful breach of
contractual, fiduciary, and agency duties and refusal to follow the client’s
express, written objectives and instructions, must be viewed in the context of
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prior Court decisions on what constitutes “grievous and perfidious
misconduct.” In Ponsock, where the defendant had no fiduciary or agency
relation and the plaintiff was in his 50's, the intentional dishonest deprivation
of retirement benefits constituted “grievous and perfidious misconduct.” In
the present case, Defendants knew that Plaintiff was elderly, that he was
already retired, that he had no pension other than social security, and that he
relied upon the managed accounts for support throughout the rest of his life.
(UMFs 3-7; Garmong Declaration {9 4, 6, 11-19.) And in the present case,
as discussed above, Defendants were particularly callous in their dealings
with Plaintiff.

In Ponsock, the employee was in his 50's and had the opportunity to
recover from the defendant’s deceit by earning more money before
retirement, not 10-15 years older as in the present case and already retired.
K-Mart did not owe a fiduciary duty to the employee. Breach of a fiduciary
duty to an already-retired elderly person, costing him a significant amount of
his retirement savings, is “grievous and perfidious misconduct” by its very
nature.

The courts have begun to take a special interest in protecting the
elderly from physical and financial abuse. See, for example, Evans v. Dean
Witter Reynolds, Inc., 116 Nev. 598, 5 P.3d 1043 (2000) and Estate of
Wildhaber ex rel. Halbrook v. Life Care Centers, 2012 WL 5287980 (D. Nev.
2012). Asthe U.S. Supreme Court has stated in Washington v. Glucksberg,
521 U.S. 702,731,117 S.Ct. 2258, 2273 (1997), "[T]he State has an interest
in protecting vulnerable groups-including the poor, the elderly, and disabled

persons-from abuse, neglect, and mistakes.”
In Parsons v. First Investors Corp., 122 F.3d 525, 530 (8" Cir. 1997),
the Eighth Circuit quoted with approval the district court in upholding punitive

damages: “Fraudulent representations which put the life savings of the
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elderly at risk are reprehensible and deserve punishment.”

Never once did Defendants notify Plaintiff that they would not, or could
not, manage his managed accounts as he had instructed them. (UMFs 6,7).
In a letter of September 30, 2008, when under Defendants’ fiduciary
management Plaintiff had lost over $500,000 in capital value, Defendant
Christian calmly informed Plaintiff that he knew all along how to have avoided
the wasting of Plaintiff’s life savings: “Go to 100% cash” for the duration of the
decline in the stock markets. (Exhibit 19) But he did not do that, contrary to
his contractual, fiduciary, and agency duties.

Defendants” misconduct is properly considered “grievous and
perfidious.”

4.  Plaintiff fulfilled all of his obligations under the contract. (UMF 10)

5. Damage and causation. Plaintiff, the party who performed all of

his obligations, was damaged as a result of Defendants’ failure to follow
Plaintiff's written investment objectives and instructions in an amount of
$580,649.82 (UMFs 9, 10) plus $21,283.29 in unearned “advisor fees” (UMFs
9, 11). These losses were proximately caused by Defendants’ failure to
follow Plaintiff's written investment objectives and instructions because
Defendants had sole responsibility for the performance of the managed
accounts. (UMF 3, 6, 8)

D. The appropriate measure of damages.

As quoted above from Andreatta, “This additional tort liability is allowed
only in cases where ‘ordinary contract damages do not adequately
compensate the victim because they do not require the party in the superior
or entrusted position . . . to account adequately for grievous and perfidious
misconduct, and contract damages do not make the aggrieved, weaker,
‘trusting’ party ‘whole.” ”

Contract damages of $580,649.82 plus $21,283.29 do not make
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Plaintiff whole nor hold Defendants to account for their “grievous and
perfidious misconduct.” Defendants will likely do the same thing to others
unless they are properly penalized.

The authority quoted above allows the Arbitrator to award special and
general damages for the tortious breach of the covenant of good faith and fair
dealing.

Nevada law allows for a doubling of the damages for injury to the elderly
pursuant to NRS 41.1395, see subsequent discussion in § 1V.11.

Additionally, Nevada law allows the assessment of punitive damages.
Ponsock, 103 Nev. at 53, 732 P. 2d at 1373, endorses the appropriate award
of punitive damages and affirmed the jury’s award of punitive damages,
stating,

The use of punitive damages in appropriate cases of breach of
the duty o g?ood faith and fair dealing expresses society's
disapproval of exploitation by a superior power and creates a
strong incentive for employers to conform to clearly defined legal
duties. Such duties are so explicit and so subject of common
understanding as to justify the punitive award.

Shaw v. GitiMortgage. Inc., 201 F.Supp. 3d 1222, 1263-1265 (D. Neuv.
2016), applying Nevada law, reviewed in detail the criteria for awarding

punitive damages:

~Under Nevada law, in order to recover punitive damages, a
plaintiff must show the defendant acted with oppression, fraud or
malice. Pioneer Chlor Alkali Co. v. National Union Fire Ins. Co.,
863 F.Supp. 1237, 1250 (D.Nev.1994). Oppressionis a conscious
disregard for the rights of others constituting cruel and unjust
hardship. Id. at 1251 (citing Ainsworth v. Combined Ins. Co. of
America, 104 Nev. 587, 763 P.2d 673, 675 (1988)). ‘Conscious
disregard’ is defined as ‘the knowledge of the probable harmful
consequences of a wrongful act and a willful and deliberate failure
to act to avoid those Conseguenc_e_s.’ NRS §42.001(1). Malice is
conduct which is intended to injure a person or despicable
conduct which is engaﬂed in_with"a_conscious disregard of the
rights and safety of others. See NRS § 42.005(1). Tn order to
establish that a defendant's conduct constitutes conscious
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disregard, the conduct must at a minimum ‘exceed mere
recklessness or gross nePhgence.’ Pioneer Chlor Alkali Co., 863
F.S_ugp. at 1251; see also Countrywide Home Loans, Inc. v.
Thitchener, 124 Nev. 725, 192 P.3d 243, 255 (2008) ghol_dlng that
conscious disregard requires a ‘culpable state of mind™ and
therefore ‘denotes conduct that, at a minimum, must exceed mere
recklessness or gross negligence.’). _ o _

Based upon the substantial factual history in this action, and
reco r_uzm%thatCMllsaIarge home loan serwcmgcom any, the
court finds by clear and convincing evidence that CMI's business
practices and its specific conduct toward Shaw constituted
oppression and a conscious disregard for Shaw's nghts
warrantlnég (gyunltlve damages. Given the fact that Shaw's debt of
over $900,000 was for his home, that a home is most Americans
greatest asset and also greatest liability and is such an integral
part of any homeowner's personal well being, the court finds that
a homeowner is particularly vulnerable as a result of a tortious
breach of the implied covénant of good faith and fair dealing
oppresswel\y committed by a large corporate servicing company
such as CMI. _ _ _ _

Here, there was a willful and unconscionable failure to avoid
needless and harmful consequences in refusing to honor or
recognize the May 2011 Moditication Agreement (executed by
CMI's Vice-President in May 2011). CMI's conduct in recognizing
then continuously dlsavowm% that agreement—despite a
resolving document from CMI's Assistant General Counsel—was
made with a conscious disregard for the harm that it was causing
Shaw. Further, there was a willful and deliberate failure by CMI to
avoid these consequences. Accordingly, the court finds that this
is an appropriate case for punitive damages.

Given the obvious effects such a position would have u_?on
any borrower/homeowner and the lack of any bargaining position
to "challenge CMl's position, it is clear that there would be
dramatic and harmful consequences to a borrower which would
cause feelings of utter frustration, worthlessness, and
shame—shame and fear over losing a home—at the very time
that the borrower was likely experiencing an insurmountable
burden of debt. A non-attornéy borrower would likely have caved
in to CMI while an attorney like Shaw chose instead to rely upon
his contract, though not without obvious compensable injury.

In Nevada, an award of punitive damages is limited to
“Lt]hree_ times the amount of compensatory damages awarded to
the plaintiff if the amount of compensatory damages is $100,000
or more.” NRS € 42.005(a). Here, the compensatory damages
under Shaw's tortious breach of the implied covenants claim is
$239,850.00 and the court finds that an appropriate amount of
unitive damages for the conduct outlined above is the statutory
imit. Thus, tre Ilnggthls amount, the court shall enter 1ud?ment in
the amount of $719,550.00 in favor of Shaw and against CMI for
punitive damages.

In the present case, Defendants’ misconduct in the wasting the
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retirement savings of an elderly, already-retired person is even more
blameworthy than the lender’s conduct in Shaw.

Because Defendants’ misconduct is particularly reprehensible, and
“grievous and perfidious,” punitive damages, assessed in addition to actual
and general damages, equal to three times the actual damages should be
awarded, per NRS 42.005.

Plaintiff has established the five elements required to prevail under this
Fourth Claim for Relief.

5. Fifth Claim for Relief; Breach of Nevada Deceptive Trade
Practices Act, NRS Ch. 598.

NRS Ch. 598 includes many of the considerations discussed in relation
to the Fourth Claim, but adds a further consideration, explicit special
protection for the elderly. That Plaintiff falls within the specially protected
class of elderly persons is sufficient to invoke protection under NRS Ch. 598.
The protection afforded by NRS Ch. 598 does not require “grievous and
perfidious conduct.”

A. Basis of claim—consumer protection under NRS Ch. 598.

NRS Ch. 598, the Nevada Deceptive Trade Practices Act, defines
deceptive trade practices used to damage consumers, establishes private
civil actions as remedies, and defines penalties. Its significance in this action
is that it provides special remedies for, and special penalties against,
deceptive trade practices perpetrated against the elderly, including deceptive
trade practices by financial planners and investment advisors such as
Defendants.

NRS 598.0915 defines two pertinent types of deceptive trade practices:

NRS 598.0915 “Deceptive trade practice” defined. A person

engages in a “deceptive trade practice” if, in the course of his or

her business or occupation, he or she:
7. Represents that goods or services for sale or lease are
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of a particular standard, quality or grade, or that such goods are
of a Fartlcular style or model, if he or she knows or should know
that they are of another standard, quality, grade, style or model.
15. Knowingly makes any other false representation in a
transaction.

NRS 598.092 defines another pertinent type of deceptive trade
practice:

NRS 598.092 “DeceFtive trade practice” defined. A person

engages in “deceptive trade practice” when in the course of his or

her business or occupation he or she: _

) Fails to comply with any law or regulation for the
marketing of securities of other invéstments.

NRS 598.0923 defines three other pertinent types of deceptive trade
practices:

“NRS 598.0923. ‘Deceptive trade practice’ defined. A person

engages in a ‘deceptive trade practice’ when in the course of his

business or occupation he knowingly: _ _
1. Conducts the business or occupation without all

required state, county, or city licenses. . . .

2.  Failsto disclose a material fact in connection with the

sale or lease of goods or services. . . . _

3. Violates a state or federal statute or regulation
relating to the sale or lease of goods or services.

B. Special application to deceptive trade practices against the
elderly.

NRS 598.0933 defines an “Elderly’ person”: “Elderly person’ means a
person who is 60 years of age or older.”

NRS 598.0977 creates a private civil action against those who
perpetrate deceptive trade practices against the “elderly,” and also provides
for the assessment of actual damages, punitive damages, and attorney’s
fees:

NRS 598.0977. Civil action by elderly person or person with

disability against person who engaged in deceptive trade

practice; remedies. If an elderly person or a person with a

disability suffers damage or injury as a result of a deceptive trade
practice, he or his legal representative, if any, may commence a
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civil action against any person who engaged in the practice to

recover the actual damages suffered by the elderly person or

person with a disability, punitive damages, if appropriate, and
reasonable attorney’s fees. The collection of any restitution
awarded pursuant to this section has a priority over the collection

of any civil penalty imposed pursuant to NRS 598.0973.

C. Elements and burden of proof.

Nevada state courts have not addressed the elements and burden of
proof of a private civil action under NRS Ch. 598. The Nevada federal district
court has, ininterpreting NRS Ch. 598 of Nevada law, predicted how Nevada
courts would rule. See Picus v. Wal-Mart Stores. Inc., 256 F.R.D. 651, 658
(D.Nev. 2009) and Sobel v. Hertz Corporation, 698 F.Supp.2d 1218, 1230

(D.Nev. 2010). Picus states,

The Court therefore concludes that for a private NDTPA [Nevada
Deceptive Trade Practices Act] claim for damages, the Nevada
Supreme Court would require, at a minimum, a victim of
consumer fraud to prove that (1) an act of consumer fraud by the
defendant (2) caused (3) damage to the plaintiff.
Bracketed explanation added).
The burden of proof in a private deceptive trade practices action under
NRS 598.0977, as with all civil matters in the absence of legislative intent to
the contrary, is “preponderance of evidence.” Betsinger v. D.R. Horton, 126
Nev. 162, 165, 232 P.3d 433, 436 (2010).

D. Application to the present facts.

Standing to pursue a private-remedy civil action. Plaintiff is, and

was at all relevant times, an “elderly person” as defined in NRS 598.093.
(UMF 12)

A preponderance of the evidence must establish the following
elements:

1. Act of consumer fraud. Defendants engaged in multiple

deceptive trade practices in their dealings with Plaintiff.
Defendants violated NRS 598.0915(7) and (15), most significantly by
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representing and contractually agreeing that they would and did follow
Plaintiff’s instructions, and would provide competent investment advice and
management to Plaintiff, when they were fully aware that was not the case.
Indeed, they admitted that they had taken on so much work that they could
not properly advise Plaintiff and manage his accounts that he had entrusted
to the Defendants. (Garmong Declaration §23) More generally, Defendants
represented in their sales materials that they would provide personalized
service to clients, of the highest quality. (UMFs 3, 6, 11).

Defendants conducted a deceptive practice as defined in NRS
598.092(f) by failing to comply with laws or regulations for the marketing of
securities or other investments, specifically the rules of the Securities
Exchange Commissioner (UMFs 13-14)

Defendants perpetrated a deceptive trade practice as defined by NRS
598.0923(1) by conducting their business without all required state, county,
and city licenses. Defendants were not licensed as investment advisors as
required by NRS 90.330 (UMF 15-16) and were not registered as a foreign
LLC as required by NRS 86.544. (UMF 17-18).

Defendants perpetrated a deceptive trade practice as defined by NRS
598.0923(2) by failing to disclose material facts in connection with the sale or
lease of goods or services. . . , specifically Defendant Christian’s prior illegal
conduct resulting in discipline and suspension by the SEC (UMF 19). Also,
Defendants did not disclose that they were not properly managing Plaintiff’'s
accounts according to his written objectives and instructions, and that they
had overcommitted themselves so that they did not have the time to properly
manage his accounts (UMF 6, 7; Garmong Declaration § 23). They also
were not in compliance with the rules of the SEC (UMFs 13, 14) and the
statutory law of Nevada (UMFs 15-18). Defendants concealed the fact that
they did not make the mandatory disclosure of a Code of Ethics in their Form
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ADV-Il (UMF 14).

Defendants perpetrated deceptive trade practices as defined by NRS
598.0923(3) by violating the rules of the SEC concerning adopting a Code of
Ethics and by failing to disclose a Code of Ethics in their Form ADV-II (UMFs
13-14), by not complying with NRS 90.330 requiring registration of
investment advisors (UMFs 15-16), and by not complying with NRS 86.544
requiring registration of a foreign LLC (UMFs 17-18).

2. Causation of damages. Defendants were in sole management of

Plaintiff's managed accounts during October 2007-November 2008, and
failed to follow his written objectives and instructions. (UMFs 3, 6, 7)
Additionally, if Defendants had made the disclosures of their failure to obey
federal and state laws as required by their fiduciary and agency duties to
Plaintiff, and the fact that the SEC had previously disciplined and suspended
Defendant Christian, Plaintiff would never have dealt with Defendants in the
first instance. (UMF 20)

3. Damage to the plaintiff. As a direct result of Defendants’
violations of the provisions of NRS 598.0915, NRS 598.092, and NRS
598.0923, Plaintiff's accounts under the sole management of Defendants lost

$580,649.82 in value of invested capital in the 13 month period from October
2007 to November 2008, inclusive. (UMF 8). During the same 13-month
period, Defendants collected about $21,283.29 in unearned “advisor fees.”
(UMF 9) Plaintiff should be awarded the total of these damages, $601,933.11.
These damages should be doubled pursuantto NRS 41. 1395, see
§IV.11.
Plaintiff should also be awarded punitive damages (NRS 598.0977) in
an amount of three times the actual damages (NRS 42.005).
Plaintiff is also entitled to an award of attorney’s fees, NRS 598.0977.
Plaintiff has demonstrated the three elements required to prevail under
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this Fifth Claim for Relief.
6. Sixth Claim for Relief; Breach of Fiduciary Duty

A. Legal Basis

Defendant financial planners/investment advisors/agents had a
fiduciary duty to Plaintiff. The fiduciary duty arises out of statute, common
law, and the provisions of the Agreement.

As to the statutory duty, see NRS 628A.010(3) and NRS 628A.020,
providing that a financial planner has a fiduciary duty to his client.

The common law expressed in case authority states that an investment
advisor/financial planner has a confidential relation, and thence a fiduciary
duty, to his client, including duties of full and fair disclosure, loyalty, and good
faith and fair dealing. Randono v. Turk, 86 Nev. 123, 129, 466 P.2d 218, 222
(Nev. 1970).

The Agreement prepared by Defendants, Exhibit 18, § 3(3) (document
page WESPAC 000049), provides that Defendants have a fiduciary
responsibility to Plaintiff, referring to “its fiduciary obligations to Client[.]” See
also Exhibit 12, the Form ADV-II provided by Defendants to Plaintiff,
document page GG 0371, stating that “The Advisor understands his fiduciary

responsibility. . . .”

B. Some legal consequences of the determination that
Defendants had a fiduciary duty to Plaintiff.

The determination that Defendants had a fiduciary duty to Plaintiff has
important consequences.

Perry v. Jordan, 111 Nev. 943, 946-7, 900 P.2d 335, 337-8 (1995) held

that the duty of a fiduciary requires “the person to act in good faith and with

due regard to the interests of the other” party. Jory v. Bennight, 91 Nev. 763,
768, 542 P.2d 1400, 1404 (1975) found that fiduciary duties “include
obligations of the utmost good faith, diligence, loyalty, fair dealing, and
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disclosure of material facts.”

The case authorities take an exceedingly dim view of a fiduciary who
breaches his fiduciary duties. Randono v. Turk, 86 Nev. at 129, 466 P.2d at
222, held: “This civil wrong, the breach of trust, is as reprehensible as the

criminal act of embezzlement, from the point of view of equity.”

C. Elements of the tort
The elements of breach of fiduciary duty or constructive fraud are
therefore

1.  the existence of a confidential or fiduciary duty. and

2 a breach of that confidential or fiduciary duty.

There are no elements of intent, moral guilt, or justifiable reliance. Clark
v. Lubritz, 113 Nev. 1089, 1096, 944 P.2d 861, 865 (1997).

Peardon v. Peardon, 65 Nev. 717, 767, 201 P.2d 309, 333 (1948),
states “Where an antecedent fiduciary relation exists, a court of equity will

presume confidence placed and influence exerted.” (Emphasis in original).
Defendants are presumed to exert influence over Plaintiff.

D. Application to the present facts.

The evidence establishes the following elements:

(1) A _confidential or fiduciary duty of Defendants to Plaintiff.
Defendants meet the definition of “financial planner.” NRS 628A.010(3). A
“financial planner” has a fiduciary duty to his customer. NRS 628A.020.

The case authority holds that an investment advisor has a confidential
relation to his client, with consequent fiduciary duties. Randono v. Turk, 86
Nev. at 129, 466 P.2d at 222.

The Investment Management Agreement Exhibit 18 § 3(3) (document

page WESPAC 00049) prepared by Defendants expressly provides for a
fiduciary obligation of Defendants to Plaintiff.

32

JA 90




oo ~1 N B~ W

\O

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

(2) Breach of the fiduciary duty. On September 18, 2017,
Defendants first disclosed to Plaintiff that Defendant Christian, Plaintiff’s sole

contact with Defendants, had been disciplined and suspended by the SEC in
1992 for a violation directly related to his illegal dealings with customers.
(UMF 19) Defendants had not previously disclosed these highly material
facts to Plaintiff. Had Defendants disclosed these events to Plaintiff in a
timely manner during the period August 2005-November 2008, he would
never have dealt with Defendants, because Defendant Christian’s
deceptions raised too many doubts about his honesty. (UMF 20). These
doubts, as it turns out, would have been well-founded.

When Defendants Wespac and Christian solicited Plaintiff in 2005 to
select them as investment advisors, they both knew full well that Defendant
Christian had been disciplined and suspended by the SEC in 1992 for
dishonesty, but concealed this information from Plaintiff. Their concealment
of this information from Plaintiff was part of a deliberate, intentional, willful,
and conscious program of dishonesty, deceit, and fraud, planned and
perpetrated even from before the first meeting of Defendants and Plaintiff,
and continuing after the Investment Management Agreement, Exhibit 18, was
signed. Defendants’ objective was to persuade Plaintiff to become their
customer and pay them for “investment advice” that they did not earn.

That is, the entire relation between Defendants and Plaintiff was
poisoned by the intentional breach of fiduciary duty by Defendants.

Plaintiff has demonstrated the two elements required to prevail under
this Seventh Claim for Relief.

E. Damages

The arbitrator may award damages both in contract and in fraudulent

breach of fiduciary duties, plus punitive damages. See Clark v. Lubritz, 113
Nev. at 1099-1100, 944 P.2d 861 at 867, where the jury found that the
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appellants were liable for breach of contract and awarded compensatory
damages in the amount of $195,942.17. The jury also found that the
appellants breached their fiduciary duty to Lubritz, and awarded
compensatory damages in tort in the amount of $195,942.17. The jury
awarded Lubritz $200,000 in punitive damages, which award was upheld on
appeal.

Powers v. United Services Auto Assn, 114 Nev. 690, 703-704, 962
P.2d 596, 604-605 (1998) provides for the award of punitive damages for bad
faith exercised in a fiduciary relationship.

NRS 42.005 requires a finding of clear and convincing evidence of
oppression, fraud or malice to sustain an award of punitive damages. There
could be no more clear and convincing evidence of oppression, fraud, and
malice than Defendants’ conduct in concealing Defendant Christian’s prior
discipline and suspension, with the goal of deceiving Plaintiff into becoming
a customer of Defendants.

7. Seventh Claim for Relief; Breach of Fiduciary Duty of Full

Disclosure

This Seventh Claim is founded upon the same legal theory as the Sixth
Claim, with a different set of facts. The Sixth Claim is based upon the truly
reprehensible concealment by Defendants of Defendant Christian’s discipline
and suspension by the SEC for securities violations, a tort aimed directly and
specifically at Plaintiff (and possibly other customers, as will be determined
in discovery, if discovery is necessary). The Seventh Claim relates to
Defendants’ failure to follow requirements of SEC rules and Nevada statutes.

The legal basis, consequences, and elements of the tort are the same
as for the Sixth Claim, and that discussion is incorporated here.

A. Application to the present facts.

The evidence establishes the following elements:
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(1) Existence of a confidential or fiduciary duty of Defendants to

Plaintiff. The same facts as cited for the Sixth Claim are applicable here, and

that discussion is incorporated by reference.
(2) Breach of the fiduciary duty. The failures of Defendants’

disclosure include the following:

a. Defendants’ concealment of their violation of federal SEC
law.

Defendants emphasized in the very first sentence of their Investment
Management Agreement, Exhibit 18, that “WESPAC Advisors, LLC [is] an
investment advisor registered with the Securities Exchange Commission[.]”
It was therefore reasonable for Plaintiff to expect that Defendants complied
with the rules promulgated by the SEC for the protection of consumers, and
made a full disclosure concerning SEC matters. Notably, Defendants relied
upon this Agreement to bring this lawsuit to arbitration, see Defendants’
Motion to Dismiss and to Compel Arbitration, filed September 19, 2012, and
particularly Exhibit 1 thereto. Defendants cannot now disavow their
representations made in the present Exhibit 18.

In 2004, the SEC amended 17 CFR parts 270, 275, and 290, to require
that investment advisors must adopt Codes of Ethics, must include notice of
their Codes of Ethics in their Form ADV Part Il that is provided to clients, and
must notify the clients in Form ADV that the Code of Ethics is available upon
request. The effective date was August 31, 2004, and the mandatory
compliance date was January 7, 2005. Exhibit 14 is the SEC rule and
explanation, and Exhibit 15 is the interpretation and advisory by an industry
trade group. (UMF 13-14)

Exhibit 12 (GG 0358-GG 0373) is a copy of the SEC Form ADV-II,
dated March 22, 2005, that Plaintiff received from Defendants on or before
August 31, 2005. The Investment Management Agreement of that date,

-35-

JA 93




oo ~1 N B~ W

\O

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

Exhibit 18, includes an acknowledge of the receipt by Plaintiff of Form ADV
Part Il (Exhibit 18, §2 (WESPAC 000048)). There is no disclosure at all in
Exhibit 12 or Exhibit 18 (WESPAC 000048-WESPAC 000054) of the required
Codes of Ethics, in direct violation of the SEC Order mandating compliance
no later than January 7, 2005. (UMFs 13-14)

Nor did Defendants later disclose to Plaintiff their concealment of their
Code of Ethics, if any, and their violation of the SEC rule requiring disclosure
of a Code of Ethics. Plaintiff learned about the SEC requirement only in
November 2016 when he found the requirement on the SEC’s internet site.
(Garmong Declaration § 25)

Plaintiff cannot be sure whether Defendants violated others of the SEC
rules. But violation, and concealment of the violation, of the rule concerning
Codes of Ethics is particularly significant, because it would appear that
Defendants had no Code of Ethics in dealing with Plaintiff.

b. Defendants’ concealment of their violation of Nevada state
laws—duty of a foreign LLC to register.

Defendant Wespac is a California LLC. (Exhibit 16, document page
GG 0337) ltis a “foreign” LLC under Nevada law. NRS 86.051. A “foreign”
LLC must register with the Nevada Secretary of State. NRS 86.544. For
most of the time that Plaintiff dealt with Defendants, from August 2005 to
November 2008, Defendant Wespac had not registered with the Nevada
Secretary of State as a foreign LLC in direct violation of NRS 86.544, and
had concealed that fact from Plaintiff. (UMFs 17, 18) Defendant Wespac
registered with the Nevada Secretary of State as a foreign LLC effective
October 22, 2008 (Exhibit 16, GG 0338-0339), shortly before Plaintiff fired
Defendants. Defendants did not disclose to Plaintiff at that time, or at any
time, that they were and had been in violation of NRS 86.544. Plaintiff does
not know how long prior to October 22, 2008 that Defendants learned they

-36-

JA 94




oo ~1 N B~ W

\O

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

were not in compliance with NRS 86.544, but in any event they did not notify
Plaintiff at any time, in violation of their fiduciary duty of full disclosure of all
material facts to Plaintiff.

c. Defendants’ concealment of their violation of Nevada state
laws—duty of an investment advisor to register.

NRS 90.330 requires that investment advisors must register with the
State of Nevada. During the period August 2005 to November 2008,
Defendants acted as "investment advisors” to Plaintiff; see the first sentence
of the “Agreement” Exhibit 18 quoted above (WESPAC 000048). However,
Defendants willfully refused to become licensed as required by NRS 90.330
until the very end of that period, with an effective date of September 24, 2008
(UMF 15, Exhibit 13, GG 0336). When Defendants finally did decide to obey
NRS 90.330, they concealed and failed to disclose to Plaintiff that they had
refused to obey the law up to that point, contrary to their fiduciary duty of full
disclosure to Plaintiff. (UMF 16).

Defendants violated laws of the State of Nevada in recommending and
taking the course of action they pursued in wasting Plaintiff's account,
because they were not properly registered pursuant to NRS 86.544 and were
not properly licensed pursuant to NRS 90.330. See NRS
598.0923(1)(“Conducts the business or occupation without all required state,
county, or city licenses”).

Plaintiff has demonstrated the two elements required to prevail under
this Seventh Claim for Relief.

Damages are as discussed for the Sixth Claim, § IV.6 above.

8. Eighth Claim for Relief; Breach of agency.

A. Basis of Claim
An agency relationship bears some similarities to a fiduciary
relationship, but they are distinct. An agency relation may exist when there
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is no fiduciary relation.

Restatement (Second) Agency § 14 provides "A principal has the right
to control the conduct of the agent with respect to matters entrusted to him,"
cited by Hunter Min. Laboratories. Inc., 104 Nev. 568, 570, 763 P.2d 350, 352
(1988). As stated in Restatement (Second) Agency § 14 comment a, "The

right of control by the principal may be exercised by prescribing what the
agent shall or shall not do before the agent acts, or at the time when he acts,
or at both times." Plaintiff stated in writing what the agent was to do before
the agent acted (UMF 4), and reiterated the written instructions at several
times thereafter (UMF 7). As set forth in Restatement (Second) Agency §
385(1), "Unless otherwise agreed, an agent is subject to a duty to obey all
reasonable directions in regard to the manner of performing a service that he
has contracted to perform.”

B. Elements of tort for breach of agency

As discussed in Hunter Min. Laboratories, Nevada recognizes the

Restatement of Agency as defining the law of agency. The Restatement of
Agency (Second) §§ 12-14, 383 and 385 provides the following four

elements:

An agency relationship exists.
The Principal gave instructions to the Agent.
The Agent failed to follow the instructions.

W N

The Principal suffered damages as a result.

C. Application to the present facts.

To prove the breach, the evidence establishes the following elements:

1.  An agency relationship exists.

The Agreement that Defendants wrote, Exhibit 18, states, § 5
(WESPAC 000051), “Client appoints WA [Wespac Associates] as agent. . .
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(UMF 1) Defendants acted as agents by transacting trades in the
managed accounts.

2.  Plaintiff gave written instructions to Defendants in the form
of investment objectives and instructions.

The initial written instructions were given in the Confidential Client
Profile (UMF 4). Thereafter, NRS 628A.020, “A financial planner shall make
diligent inquiry of each client to ascertaininitially, and keep currently informed
concerning, the client’s financial circumstances and obligations and the
client’s present and anticipated obligations to and goals for his or her family.”
In accordance with this statute and the Agreement, Plaintiff gave Defendants
updated written objectives and instructions not to lose capital when he
commenced retirement and Defendants took over sole management of
Plaintiff’'s managed accounts. (UMFs 5-7)

3. Defendant-agents failed to follow Plaintiff’'s written
instructions not to lose capital.

Defendant agents did not follow the investment objectives and
instructions not to lose capital, given to them in writing by Plaintiff. Under
Defendants’ sole management from October 2007 to November 2008,
Plaintiff’'s managed accounts lost $580,649.82 in about 13 months. (UMFs
8) During that period Defendants did substantially nothing to stem the tide of
losses, while charging Plaintiff $21,283.29 in “advisor fees”. (UMF 9)

4. Plaintiff suffered damages as a result. During the period from
October 2007 to November 2008, Defendants were in sole control of Plaintiff’s
managed accounts. (UMFs 6-8) Defendants did not follow the objectives and
instructions that Plaintiff gave them. (UMFs 8, 9) As a result of Defendants’
failure to follow Plaintiff's instructions and investment objectives, Plaintiff lost
a total of at least $601,933.11.

Plaintiff has demonstrated the four elements required to prevail under
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this Eighth Claim for Relief.
9. Tenth Claim for Relief; Breach of NRS 628A.030
Because financial planners and investment advisors hold such a

powerful position over their clients, particularly elderly clients, and because
there has been such great abuse of that position, Nevada has enacted an
entire chapter of the Nevada Revised Statutes to govern their behavior. NRS
Ch. 628A specifies the standards for financial planners and provides for
injured clients a private civil action for violation of Chapter 628A. Although it
includes some of the same bases for recovery as found in other statutes and
common law, NRS Ch. 628A is a separate ground of recovery.

A. Basis of Claim

NRS Ch. 628A sets forth the statutory framework governing financial
planners, including their duties, the breach of those duties, and the
consequences of breaching those duties.

NRS 628A.010(3) defines “financial planner”.

‘Financial planner’ means a person who for compensation

advises others upon the investment of money or upon provision

for income to be needed in the future, or who holds himself or

herself out as qualified to perform either of these functions, but

does not include: . _

(d) An investment adviser licensed pursuant to NRS 90.330 or

exempt under NRS 90.340.

Defendants are "financial planners" as defined by NRS 628A.010(3),
and are not exempt from licensing.

NRS 628A.020 provides that a financial planner has a fiduciary duty:

Duties of financial planner. o _

A financial planner has the duty of a fiduciary toward a client. A

financial planner shall disclose to a client, at the time advice is

given, any gain the financial planner may receive, such as profit

or commission, if the advice is followed. A financial planner shall

make diligent inquiry of each client  to ascertain initially, and

keep currently ‘informed concerning, the client's financial

circumstances_and obligations and the client's present and
anticipated obligations to and goals for his or her family.
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NRS 628A.030 defines a breach of duty by the financial planner and the
private civil action to recover losses:

Liability of financial planner, _ _ _

1. Ifloss results from following a financial planner’s advice under

any of the circumstances listed in subsection 2, the client may

recover from the financial planner in a civil action the amount of

the_economic loss and all costs of litigation and attorn_eY’s fees.

2. The circumstances giving rise to liability of a financial planner

are that the financial planner: T

a) Violated any element of his or her fiduciary duty; _

b) Was grossly negligent in selecting the course of action
advised, in the light of all the client’s circumstances known to the
flnan_C|al planner; or . . . .

(c) Violated any law of this State in recommending the investment

or service.

A breach of fiduciary duty by a financial planner under NRS 628A.030
permits recovery of “the amount of the economic loss and all costs of litigation
and attorney’s fees.”

B. Elements of claim

NRS 628A.030 has not been interpreted in case law. However, based

upon the statutes, the elements of liability are:

1. The entity is a financial planner.
2.  The financial planner meets any one or more of the following:

(a) Violated any element of his or her fiduciary duty;

(b) Was grossly negligent in selecting the course of action
advised, in the light of all the client’s circumstances known to the
financial planner; or

(c) Violated any law of this State in recommending the
investment or service.

3.  The financial planner's advice resulted in a loss to the client.

C. Application to the present facts
The evidence establishes the following elements:

41-

JA 99




oo ~1 N B~ W

\O

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

1. Defendants are “financial planners” as defined by NRS
628A.010(3), because for compensation they advise others upon the
investment of money or upon provision for income to be needed in the future,
or hold themselves out as qualified to perform either of these functions.
(UMF 1).

2. Defendants are liable under each of the grounds 2(a) and 2(c)
set forth in NRS 628A.030(2):

2(a). Defendants violated their fiduciary duty to Plaintiff as discussed
previously, including but not limited to failing to make full disclosure to him of
material information (UMFs 13-19), by failing to follow his investment
objectives and instructions (UMF 8), and by failing in their duties of loyalty,
good faith, and fair dealing. Defendants breached their fiduciary duty of full
disclosure by concealing Defendant Christian’s discipline and suspension by
the SEC. (UMF 19)

2(c) In doing business in Nevada and thence making investment
recommendations, Defendants violated the laws including not being properly
registered pursuant to NRS 86.544 and not being properly licensed pursuant
to NRS 90.330(1)). (UMF 15-18)

Note. Defendants are liable under ground 2(b) as well, but this ground
is not suitable for decision by summary judgment.

3. Defendants actions resulted in Plaintiff’s loss of $580,649.82
(UMF 8), plus $21,283.29 (UMF 9) in “advisor fees”. Ironically, as
Defendants were wasting Plaintiff's managed accounts, they knew of an
approach that would have avoided the wasting: specifically “go to 100%
cash.” (Exhibit 19; WESPAC 000567) But they did not do that, or advise
Plaintiff to do it, until the wasting had occurred.

Accordingly, Defendants are liable to Plaintiff in "the amount of the
economic loss and all costs of litigation and attorney’s fees."
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Plaintiff has demonstrated the three elements required to prevail under
this Tenth Claim for Relief.

10. Twelfth Claim for Relief; Unjust Enrichment

A. Basis of the Claim

This claim is an alternative to breach of contract, in the event that the
Arbitrator finds that there is no written contract. An action based on a theory
of unjust enrichment is not available when there is an express, written
contract, because no agreement can be implied when there is an express
agreement. LeasePartners Corp. v. Brooks Trust, 113 Nev. 747, 756, 942
P.2d 182, 187 (1997).

B. Elements of the Claim

Unionamerica Mtg. v. McDonald, 97 Nev. 210, 212, 626 P.2d 1272-3

(1981) states “The terms ‘restitution” and ‘unjust enrichment’ are the modern

counterparts of the doctrine of quasi-contract. [citation omitted]. The purpose
of quasi-contractual relief is to do justice to the parties regardless of their
intention.” That is, there is no element of intent. McDonald lists the elements
of proof of unjust enrichment or “quasi contract”:

The essential elements of quasi contract are a benefit conferred

on the defendant by the plaintiff, appreciation by the defendant of

such benefit, and acceptance and retention b%the defendant of

such benefit under circumstances such fthat it would be

inequitable for him to retain the benefit without payment of the

value thereof. . . [citation omitted]. . .Unjust enrichment occurs

whenever a person has, and retains a benefit which in equity and

good conscience belongs to another. [citation omitted].

C. Application to the present facts

The evidence establishes the following elements:

Defendants charged Plaintiff $21,283.29 in “advisor fees”, while
ignoring his investment objectives and instructions to them (UMFs 4, 6, 7),

and wasting $580,649.82 from his managed accounts. (UMFs 8, 9)
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Defendants should not be able to retain the "advisor fees" in good
conscience in view of their complete failure to do the work for which they were
hired.

Plaintiff has demonstrated the elements required to prevail under this
Twelfth Claim for Relief, and the amount of recovery.

11. Doubling of Damages Pursuant to NRS 41.1395.

A. Legal Basis

As part of its protection of older or elderly persons, Nevada has
provided for the doubling of damages in certain situations where an older or
elderly person is exploited. NRS 41.1395 is not a separate cause of action,
but provides for doubling of damages incurred under other causes of action
in appropriate factual situations.

According to Doe v. Clark County School District, 2016 WL 4432683 at
*13 (D. Nev. 2016), interpreting Nevada law,

This statute does not create an independent claim, Rather itis a
means to recover special damages under certain circumstances.
Findlay Mgmt. Grp. v. Jenkins, No. 60920, 2015 WL 5728870, at
*2 (Nev. Sept. 28, 2015) (describing this statute as one for special
damages that must be specifically pleaded under Nevada law);
Phipps v. Clark Cty. Sch. Dist., F. Supp. 3d. , No.
2:13-CV-0002-GMN-PAL, 2016 WL 730728, at *7 (D. Nev. Feb.
22, 2016) (referring to this section as providing “enhanced
damages”).

NRS 41.1395 sets the legal requirements for a doubling of damages:

NRS 41.1395 Action for damages for injury or loss suffered by
older or vulnerable person from abuse, neglect or exploitation;
double damages; attorney’s fees and costs.” _
1. Except as otherwise provided in subsection 3, if an older
Fers_on or a vulnerable person suffers a Personal injury or death
hat is caused by abuse or neglect or suffers a loss of money or
property caused by exploitation, the person who caused ‘the
Injury, death or loss is liable to the older person or vulnerable
person for two times the actual damages incurred by the older
erson or vulnerable person. _

. If it is established by a preponderance of the evidence that a
person who is liable for damages pursuant to this section acted
with recklessness, oppression, fraud or malice, the court shall
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order the person to ﬁay the attorney’s fees and costs of the
erson who initiated the lawsuit.

. The provisions of this section do not apply to a person who
caused injury, death or loss to a vulnerable pérson if the person
did not know or have reason to know that the harmed person was
a vulnerable person. _ _

4. For the purposes of this section:

(b) “Exploitation” means any act taken by a person who has the
trust and confidence of an older person or a vulnerable person or
any use of the power of attorney or guardianship of an older
person or_a vulnerable person to: L

_ (1) Obtain control, through deception, intimidation or undue
influence, over the money, assets or property of the older person
or vulnerable person with the intention of permanently depriving
the older person or vulnerable person of the ownership, use,
benefit or possession of that person’s money, assets or property;

_ (2) Convert money, assets or property of the older person
with the intention of permanently depriving the older person or
vulnerable person of the ownership, use, benefit or possession of
that person’s money, assets or property.
“[O]lder person” is defined in NRS 41.1395(4)(d) the same as “elderly
person’, i.e., “a person who is 60 years of age or older.”
B. Elements of Doubling Damages
The statutory elements of proof for a doubling of damages in the
present circumstances are:
1. Plaintiff must be an older or vulnerable person.
2. The older person suffers a loss of money caused by
exploitation, where
3.  “exploitation” means any act taken by a person who
has the trust and confidence of the older person t6 obtain control,
through deception, intimidation or undue influence, over the
money, assets or pr_opert%/ of the older person with the intention
of permanently depriving the older person of the ownership, use,
benefit or possession of that person’s money, assets or property.
C. Application to the present case
1.  “Older person”
Plaintiff was over 60 years of age at all times relevant hereto, and
therefore is an “older person” under NRS 41.1395(4)(d). (UMF 12).
2. Loss of money

Plaintiff suffered a loss of money in the amount of $580,649.82 (UMF
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8) plus $21,283.29 (UMF 9) in “advisor fees”, a total of $601,933.11.

3. The loss resulted from “exploitation.”

The Defendants exerted control through deception and undue influence
over Plaintiff’'s money, $21,283.29 (UMF 9) in “advisor fees”, with the intention
of permanently depriving Plaintiff of its ownership, use, benefit or possession.

Plaintiff has demonstrated the elements required to prevail under this
Eighth Claim for Relief.

V. NUMERICAL AMOUNTS OF DAMAGES;
OTHER DAMAGE ISSUES
A. Categories and amounts of damages

The Arbitrator may award special and general damages both in contract
and in tort, costs, and attorney’s fees, plus punitive damages. See earlier
discussion, and Clark v. Lubritz, 113 Nev. 1089, 1099, 944 P.2d 861, 867
(1997), where the jury found that the appellants were liable for breach of

contract and awarded compensatory damages in the amount of $195,942.17.
The jury also found that the appellants breached their fiduciary duty, and
awarded compensatory damages in tort in the amount of $195,942.17. The
jury awarded $200,000 in punitive damages. The awards were upheld on
appeal.

In the present case, the Arbitrator may award contract damages for
Breach of Contract (First Claim), Breach of Implied Warranty in Contract
(Second Claim), or Contractual Breach of Implied Covenant (Third Claim).
These contract damages are $580,649.82 plus $21,283.29 in “advisor fees,”
a total of $601,933.11.

However, the contract damages do not make Plaintiff whole and hold
Defendants to account for their misconduct. The tort claims allow the
Arbitrator to award such damages.

The Tortious Breach of the Implied Covenant (Fourth Claim) allows the
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Arbitrator to award special and general damages. The total of loss of capital
plus “advisor fees,” $601,933.11, may also be awarded as special tort
damages, as in Clark. Plaintiff urges that the Arbitrator also award general
damages in an amount at least as large as the total of the capital loss plus the
“advisor fees,” $601,933.11. This award would be specified as general tort
damages designed to compensate Plaintiff for the mental anguish that he has
suffered due to the wasting by Defendants of Plaintiff's hard-earned savings
of a lifetime. If the Arbitrator follows this approach, the total tort damages
would be $601,933.11 + $601,933.11, or $1,203,866.22.

NRS 41.1395 allows this amount to be doubled, to $2,407.732.44.

NRS 42.005 allows an additional award of punitive damages of three
times the actual damages, or $2,407.732.44 x 3 = $7,223,197.32.

The Fifth Claim, Breach of the Nevada Deceptive Trade Practices Act,
allows under NRS 598.0977 “actual damages suffered by the elderly
person,...punitive damages, if appropriate, and reasonable attorney’s fees.
The same damages set forth for the Fourth Claim, $2,407.732.44 plus
punitive damages of $7,223,197.32 = $9,630,929.76 are applicable here.

The Sixth and Seventh Claims, Breach of Fiduciary Duty, allow the
same actual damages and punitive damages. See Clark. The same
damages set forth for the Fifth Claim, $2,407.732.44 plus punitive damages
of $7,223,197.32 = $9,630,929.76 are applicable here.

Plaintiff has not yet identified case authority for the measure of
damages in the Eighth Claim, Breach of Agency. Because of its similarity to
the Sixth and Seventh Claims, Breach of Fiduciary Duty, Plaintiff believes that
the measure of damages would be the same. Plaintiff will continue to
research this point.

The Tenth Claim, Breach of NRS 628A.030, provides for damages
according to NRS 628A.030, “the client may recover from the financial
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planner in a civil action the amount of the economic loss and all costs of
litigation and attorney’s fees.” The amount of damages are therefore the
same as for the Fourth-Seventh Claims.

The Twelfth Claim, Unjust Enrichment, comes into play if the Arbitrator
decides that the was no contract under which damages may be awarded
under the First-Third Claims. The Amount of unjust enrichment is the “advisor
fees,” $21,283.29.

B. Punitive or exemplary damages

Statute and case law allow punitive damages in certain instances.

Under the Fourth-Seventh Cause of Action, statutory and/or case law
allows the Arbitrator to award punitive damages. The punitive damages may
be as much as three times the amount of actual damages, NRS 42.005. For
example, Ponsock, 103 Nev. at 53, 732 P. 2d at 1373, allowed punitive
damages for Tortious Breach of the Implied Covenant.

The Courts are now taking action against those, like Defendants, who
use their positions to defraud the elderly from their savings. In Parsons v.
First Investors Corp., 122 F.3d 525, 530 (8" Cir. 1997), the Eighth Circuit

quoted with strong approval the district court in upholding punitive damages,

[f]raudulen_t representations which put the life savings of the
elderly at risk are reprehensible and deserve punishment.

Because of the particularly dishonest misconduct of the Defendants,
Plaintiff urges the arbitrator to award to Plaintiff punitive damages in an
amount of three times the actual damages, or $7,223,197.32.

C. Total Damages

An award of contract or tort damages only is $601,933.11.

An award of tort damages for actual loss plus general tort damages of
an equal amount is $1,203,866.22.
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An award of doubled tort damages is $2,407.732.44

An award of doubled tort damages plus punitive damages is
$2,407.732.44 + $7,223,197.32 = $9,630,929.76.

While this total is large, it is appropriate to compensate Plaintiff and to
discourage Defendants from perpetrating their approach on others,
particularly seniors.

Interest is also awarded as provided by law.

D. Duplicate awards are not permitted

Plaintiff wishes to be clear that the Arbitrator may not make duplicate
tort awards under different Claims for Relief. Plaintiff has listed the awards
for the various Claims in the event that the Arbitrator were to find liability
under some Claims but not others.

E. Other liabilities of Defendants

The costs of the entire litigation are awarded pursuant to NRS
628A.030 and also NRS 18.020.

The reasonable attorneys fees for the entire lawsuit (not just the
arbitration) may be awarded pursuant to NRS 598.0977 and NRS 628A.030,
according to proof.

F. Taxissues

Some of the total loss of capital, $580,649.82, caused by Defendants
was from tax-sheltered accounts. The Arbitrator should require the
Defendants to restore the losses, plus interest, to those accounts in their
original form, so that Plaintiff does not incur tax liability at this time. The
whole point of having a tax-sheltered account is that the owner may withdraw
his savings after retirement and at the rate he chooses. Plaintiff should not
incur premature tax liability due to Defendants’ wrongful acts.

Some of the total loss of capital was from non-tax-deferred,
conventional accounts on which Plaintiff had already paid taxes. Similarly,
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Plaintift had already paid taxes on some of the "advisor fees” that Defendants
charged. Plaintiff should not have to pay taxes again on that same savings
and “advisor fees” when they are restored to Plaintiff,

It appears to Plaintiff that the tax problem is not a simple one. Plaintiff
asks that the Arbitrator include in his award to Plaintiff an amount sufficient
to pay a CPA tax accountant, an actuary if necessary, and a tax lawyer if
necessary, of Plaintiff's choosing, so that he does not suffer further from
Defendants’ wrongdoing.

VI. CONCLUSION

Plaintiff is entitled to Summary Judgment in his favor at this time, and
urges the Arbitrator to make that determination now.
DATED this 30™ day of November, 2017.

ol . Ydeets

CARL M. HEBERT, BESQL
Counsel for plaintiff
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A Declaration of Gregory Garmong 11
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3 Letter dated October 22, 2007 (GG 0003-0020) 18
4 Fax dated January 21, 2008 (GG 0023) 1
5 Fax dated March 17, 2008 (GG 0025) 1
6 Fax dated July 15, 2008 (GG 0026-0027) 2
7 Fax dated September 26, 2008 (GG 0029-31) 3
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11 Compilation of advisor fees paid from Exhibit 9 (GG 1
0335)
12 SEC Form ADV-II for Wespac (GG 0358-0373) 16
13 “Notice Filing Status” for Wespac (GG 0336) 1
14 SEC “Investment Advisor Code of Ethics” (GG 0378- 26
0403)
15 Best Practices for Investment Advisor (GG 0404-0433) 30
16 Two documents, “Wespac Advisors, LLC” (GG 0337- 3
0339)
17 “Confidential Client Profile” (WESPAC 000039-000047) 9
18 Investment Management Agreement (WESPAC 0048- 8
0055)
19 Letter dated September 30, 2008 (WESPAC 000567) 1
20 Letter dated October 29, 2008 (WESPAC 000573) 1
21 Letter dated April 23, 2017 (WESPAC 000579) 1
22 Declaration of Gregory Garmong 11
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an employee of CARL M.

HEBERT, ESQ., and that on November 30, 2017, |
hand-delivered

X __ mailed, postage pre-paid U.S. Postal Service in Reno, Nevada

X __ e-mailed
telefaxed, followed by mailing on the next business day,
a copy of the attached
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT
addressed to:

Hon. Phillip Pro (Ret.) Arbitrator
JAMS

3800 Howard Hughes Parkway
11" Floor
Las Vegas, NV 89168
702-457-5267

Thomas C. Bradiey, Esqg.
448 Hill Street

Reno, NV 89501
775-323-5178

Counsel for defendants

Il M. Kbt

An employee of Carl M. Hebert, Esq.
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WESPAC ADVISORS,LLC

WESPAC Advisors, LLC is committed to protecting your privacy. To conduct regular
business, we may collect non-public personal information from sources such as:

Information reported by you on applications or other
forms you provide to us; and/or

Information about your transactions with us, our affil-
iates, or others.

WESPAC Advisors, LLC shares non-public information solely to service our client
accounts. We do not disclose any non-public personal information about our cus-
tomers or former customers to anyone, except as permitted by [aw. If you decide to
close your account(s) or become an inactive client, we will adhere to the privacy poli-
cies and practices as described in this notice.

Information Safeguarding

WESPAC Advisors, LLC will internally safeguard your non-public personal information
by restricting access to only WESPAC Advisors, LLC employees. WESPAC Advisors,
LLC employees provide products or services to you and need access to your infor-
mation fo service your account. In addition, we will maintain physical, electronic, and
procedural safeguards that meet federal and/or state standards to guard your non-
public personal information.
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CERTIFICATE OF SERVICE

Pursuant to NRAP 25(c), | certify that | am an employee of CARL M. HEBERT,

ESQ., and that on January 10, 2022, |

hand-delivered

mailed, postage pre-paid U.S. Postal Service in Reno, Nevada

e-mailed

telefaxed, followed by mailing on the next business day,
_ X served through use of the court’s electronic filing system pursuant Nevada
EFCR 9(c),
a copy of the attached
APPELLANT’S APPENDIX VOLUME 1
addressed to:
THOMAS C. BRADLEY, ESQ.
Bar No. 1621
435 Marsh Ave.
Reno, NV 89509

775-323-5178
tom@tombradleylaw.com

Counsel for defendants/respondents
WESPAC; Greg Christian

[S/ Carl M. Hebert
An employee of Carl M. Hebert, Esq.
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