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I hereby certify and affirm that this document was filed electronically with

the Nevada Supreme Court 10th  day of December, 2021. Electronic Service of the

foregoing document shall be made in accordance with the Master Service List as

follows:

AARON FORD
Nevada Attorney General

STEVE WOLFSON
Chief Deputy District Attorney

CHRISTOPHER R. ORAM, ESQ.

BY:

/s/ Nancy Medina                                          
An Employee of Christopher R. Oram, Esq.
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PHILIP J. KOHN, PUBLIC DEFENDER 
NEVADA BAR NO. 0556 
ELAINE ODEH, DEPUTY PUBLIC DEFENDER 
NEVADA BAR NO. 14099 
PUBLIC DEFENDERS OFFICE 
309 South Third Street, Suite 226 
Las Vegas, Nevada 89155 
Telephone: (702) 455-4685 
Facsimile: (702) 455-5112 
elaine.odeh@clarkcountynv.gov 
Attorneys for Defendant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
THE STATE OF NEVADA, ) 
 ) 
 Plaintiff, ) CASE NO.  C-17-324805-1 
 ) 

v. ) DEPT. NO. XVIII 
 ) 

TOYER EDWARDS, ) 
 ) DATE: May 10, 2018 
 Defendant, ) TIME:  9:00 a.m. 
 ) 
  

DEFENDANT'S SENTENCING MEMORANDUM 

 COMES NOW, the Defendant, TOYER EDWARDS, by and through ELAINE ODEH, 

Deputy Public Defender and hereby submits this memorandum for the Court's consideration. 

STATEMENT OF FACTS 

On June 18, 2017, the Defendant, Toyer Edwards had just taken medication for a heart 

condition, which makes him drowsy, and he fell asleep while sitting at a table at the outdoor 

Hawaiian Marketplace on the Las Vegas Strip. Within minutes of his arrival, he was approached 

by security guards, Allison and Lovato. They woke Mr. Edwards up, and when he did not 

immediately leave the area, the situation was escalated. When Mr. Edwards stood from his chair 

he was sprayed with pepper spray by Lovato. As Mr. Edwards backed up with his hand in his 

pocket clutching his knife, Allison moved in to take Mr. Edwards down. As Allison put his 

hands upon Mr. Edwards, Mr. Edwards cut Allison and then as Lovato moved in, Mr. Edwards 

cut him as well. As a result, Mr. Edwards was charged with two counts of Battery with a Deadly 

Case Number: C-17-324805-1

Electronically Filed
5/4/2018 10:26 AM
Steven D. Grierson
CLERK OF THE COURT
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Weapon Resulting in Substantial Bodily Harm. After a jury trial before this Court, Mr. Edwards 

was found guilty of both counts.  
ARGUMENT 

The Department of Parole and Probation prepared a Pre-Sentence Report (PSR) in this 

case detailing Mr. Edwards background. It appears from the PSR that Mr. Edwards has an 

extensive criminal background. However, the defense believes that when the details of the PSR 

are looked at more closely, Mr. Edwards history is not as egregious as it seems. 

The State, in its Sentencing Memorandum, lists some of Mr. Edward’s criminal history. 

Presumably, the State presents the worst of his offenses to support their argument for the 

imposition of a habitual sentence of life without the possibility of parole. The State chose to 

highlight the following from Mr. Edward’s history: 

1987 – Misdemeanor Battery 

1998 – Misdemeanor Assault 

2003 – Robbery - Case dismissed 

2005 – Misdemeanor Trespass and Misdemeanor Possession of Drug Paraphernalia 

2006 - Battery – No charges filed 

2007 – Misdemeanor Battery 

2007 – Misdemeanor Battery and Disorderly Conduct 

2008 – Consuming Liquor, Possessing Imitation Controlled Substance – No charges filed 

2008 – Burglary – for stealing bleach and insecticide from Albertson’s 

2010 – Assault with a Deadly Weapon – The “weapon” being fingernail clippers 

2010 – Injury to Property of Another – Case dismissed 

2012 – Misdemeanor Assault and Trespass 

2013 – Conspiracy Burglary – for selling a stolen bottle of liquor. 
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This is not the type of offender background the legislature had in mind when it enacted 

the habitual offender statute. “The purpose of the habitual criminality statute is to allow the 

criminal justice system to deal determinedly with career criminals who seriously threaten public 

safety”. (emphasis added).  Johnson v. State, 131 Nev. Adv. Op. 58, 354 P.3d 667, 677 (Nev. 

App. 2015) citing Sessions v. State, 106 Nev. 186, 191, 789 P.2d 1242, 1245 (1990). It is within 

this Court’s discretion to decide whether or not to treat Mr. Edwards as a habitual criminal under 

NRS 207.010, and to disregard the enhanced sentencing when the prior offenses are stale or 

trivial, or in other circumstances where an adjudication of habitual criminality would not serve 

the purposes of the statute or the interests of justice. French v. State, 98 Nev. 235, 237, 645 P.2d 

440, 441 (1982).  

 In this case, justice would not be served by treating Mr. Edwards as a habitual criminal. 

His PSR reflects the history of a homeless drug user and not a serious threat to the public safety. 

58-year-old Toyer Edwards has been on his own since the age of 13. It appears that in his 100+ 

contacts with the criminal justice system (for mostly petty nuisance offenses), rather than being 

assisted or provided services so that he could be a productive member of our society, he was 

instead repeatedly locked up. Mr. Edwards history is a reflection of the failings of our criminal 

justice system. 

 The purpose of the PSR is to aid this Court in its sentencing decision. The defense 

is asking this Court to not rely on the PSR entirely in making its sentencing decision. First, the 

offenses for which Mr. Edwards has been convicted are not as serious as their titles would 

suggest. For example, he was convicted in 2010 of Assault with a Deadly Weapon – that weapon 

being a fingernail clipper, Burglary in 2008 for stealing household necessities (bleach and 

insecticide) from Albertson’s, and Conspiracy Burglary in 2013 for selling a stolen bottle of 

liquor. Second, Parole and Probation utilizes a points system to determine their recommended 

sentencing structure: x amount of points means x amount of time. However, Parole and 

Probation was not there when this Defendant had to face the world alone at 13, and they were not 

there for his trial in this case. The PSR points system does not even begin to tell the story. 
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 Mr. Edwards’ past behavior, as well as his behavior in this case, certainly does not 

warrant habitual criminal treatment, and the defense argues that it does not even warrant the 66-

18- month sentence recommended by Parole and Probation. 

 Mr. Edwards lives on the streets of Las Vegas, which is no doubt a dangerous situation.It 

is not unreasonable for him to carry a weapon (a kitchen knife here) in the event that he needs to 

protect himself. Additionally, it would be fair to assume that Mr. Edwards’ experience with 

police officers and Las Vegas Strip security, over mostly petty homeless person crimes, does not 

include being offered assistance or being treated with human kindness. So, it should be no 

surprise that when confronted by such authority, he would be defensive. On the day of this 

offense, Mr. Edwards was not causing any trouble. He was sound asleep. Perhaps he should not 

have taken a nap at the Hawaiin Marketplace, but everything that happened after he fell asleep 

happened because security guards Allison and Lovato were either not properly trained, were on a 

power trip, or both. 

 Allison and Lovato immediately escalated the situation. Before Mr. Edwards was fully 

awake or even knew what was happening he was maced. In the scuffle that followed, Allison and 

Lovato were cut. They characterized their injuries as “stabs”, but even the police officer who 

took their statements and made the report in this case called their injuries “minor”. In fact, when 

asked by Parole and Probation if they wanted to include an impact statement or make a claim for 

restitution, Allison and Lovato declined. 

 Mr. Edwards was found guilty, he respects the jury’s verdict, and he understands that 

there must be consequences. But this Court’s duty is not to rubber-stamp the PSR. In considering 

an appropriate sentence, the court “may consider facts such as a defendant's criminal history, 

mitigation evidence, victim impact statements and the like.” O'Neill v. State, 123 Nev. 9, 15, 153 

P.3d 38, 42 (2007). The Court has the ability to look at the human being behind the charge and at 

the circumstances and to make a thoughtful decision as to the appropriate sentence. A sentence 

where the punishment fits the crime. 
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CONCLUSION 

 Mr. Edwards’ behavior under these circumstances does not justify a severe penalty. An 

appropriate penalty considering Mr. Edwards’ background and the circumstances of this case 

would be 24 to 60 months in the Nevada Department of Corrections. 

DATED this 4th day of May, 2018. 

      Respectfully submitted,     

      PHILIP J. KOHN 
CLARK COUNTY PUBLIC DEFENDER 
 
 

     By:     /s/Elaine Odeh     
             ELAINE ODEH, #14099 
             Deputy Public Defender 
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 CERTIFICATE OF ELECTRONIC SERVICE 

 I hereby certify that service of the above and foregoing Sentencing Memorandum was 

served via electronic e-filing to the Clark County District Attorney’s Office at 

motions@clarkcountyda.com on this 4th day of May, 2018. 

 

By: __/s/Chapri Wright  
An employee of the 
Clark County Public Defender’s Office 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 
THE STATE OF NEVADA, 

                             
                         Plaintiff(s), 
 
       vs. 
 
TOYER EDWARDS, 

                             
                        Defendant(s). 

 
) 
) 
) 
) 
) 
) 
)
) 
) 
)  

 
 
   
 
Case No. C-17-324805-1 
 
Department XXI       
 
 
 

BEFORE THE HONORABLE MARK B. BAILUS,  
DISTRICT COURT JUDGE 

 
 

 
THURSDAY, MAY 10, 2018 

 

 

 
TRANSCRIPT OF PROCEEDINGS RE: 

SENTENCING 
 
 

APPEARANCES:   
     For the Plaintiff(s):  EKATERINA DERJAVINA, ESQ. 
     Deputy District Attorney 
       

For the Defendant(s): ELAINE ODEH, ESQ. 
     Deputy Public Defender 
       

   

RECORDED BY:  ROBIN PAGE, COURT RECORDER 
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LAS VEGAS, NEVADA, THURSDAY, MAY 10, 2018  

[Proceeding commenced at 9:22 a.m.]  

 

THE COURT:  C-17-324805, State versus Edwards.   

Counsel, state your appearances, please. 

MS. DERJAVINA:  Katie Derjavina on behalf of the State. 

MS. ODEH:  Elaine Odeh on behalf of Toyer Edwards, 

who's present and in custody. 

THE COURT:  This time is set for enter a judgment 

position sentence, is there any legal cause or reason why judgment 

should not be pronounced at this time? 

MS. ODEH:  No. 

MS. DERJAVINA:  No, Your Honor. 

THE COURT:  Sir, by virtue of your-- of the verdict of the 

jury, I hereby judge you guilty of the offenses Count 1 and 2, 

Battery With Use of a Deadly Weapon Resulting in Substantial 

Bodily Harm.  

State, what's your position on sentencing? 

MS. DERJAVINA:  And, Your Honor, State at this time is 

requesting defendant to be sentenced under the Large Habitual.  I 

do have with me four certified judgment convictions.  Before I 

approach, just for the record, they're all out of the Eighth District 

Court.  One is a 1994 felony conviction for attempt grand larceny, 

Case Number C-117388; 1999 felony conviction for attempted 

burglary, C-158661; a 2007 felony conviction for burglary, Case 
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C248058; and a 2010 felony conviction for assault with a deadly 

weapon, Case C-264910.  And copies were provided to defense 

counsel. 

May I approach? 

THE COURT:  Is that correct, Ms. Odeh? 

MS. ODEH:  Yes.  I did get copies. 

THE COURT:  And do you have any objection to the 

filing of the certified copies of judgment convictions? 

MS. ODEH:  No. 

MS. DERJAVINA:  May I approach, Your Honor? 

THE COURT:  You may. 

MS. DERJAVINA:  And, Your Honor, the State did submit 

a sentencing memorandum in this case.  One of the reasons is we 

did want to provide to Your Honor some of the police reports from 

Defendant's other case.  But I do have some points that I'd like to 

highlight. 

First, obviously, as a memorandum mentions -- 

THE COURT:  Counsel? 

UNIDENTIFIED SPEAKER:  Apologize. 

THE COURT:  That's all right.  

Go ahead. 

MS. DERJAVINA:  In this case, the State is requesting 

that you adjudicate him under the Large Habitual and you sentence 

him to life without the possibility of parole.   

Now, State realizes that is a high sentence.  But in this 
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case, it is warranted.  If you look at the PSI, it actually does 

recommend that if this Honor is to adjudicate Defendant under the 

Large Habitual, that he be sentenced to life without parole.  And, as 

Your Honor knows, that is rare for parole and probation to 

recommend such a sentence.  But they realize what a danger this 

defendant is.  

First, if you just look at the length of his criminal history, 

it's appalling.  First, the defendant actually has two Scope IDs 

because of the length of his criminal history.  And even though I 

haven't been a deputy for that long, this is the first time that I've 

ever seen somebody have such a lengthy criminal history where 

they need to give him a second Scope ID.  His first Scope ID has 48 

pages. 

Now, he has six felonies, four gross misdemeanors, 97 

misdemeanors, and I'll talk about the concern for those 

misdemeanors.  Because if you look closely, those misdemeanors 

should have been filed as felonies, because they weren't just 

trespasses or batteries, they were assaults with deadly weapons, 

they were battery with deadly weapons.  He's been in prison six 

times and he's been in jail 101 times.  And again, as I'll talk about it, 

a lot of those should have been felonies in the first place. 

Now, one thing that I found interesting is that in 

defense's sentencing memorandum, they talk about what the intent 

of the Habitual Criminal Statute was, and that's -- it's to determine 

and deal with career criminals who are a serious threat to public 
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safety.  And they argue the defendant is not that.  And the State 

would respectfully totally disagree.  The defendant is the definition 

of somebody that the Large Habitual Statute was meant for. 

Now, a lot of the things that defense mentions in their 

sentencing memorandum and the fact that was elicited at trial, the 

fact the defendant is homeless, and that's a sad fact.  It's sad that he 

had a rough life, it's sad the fact that he's living on the streets.  

But with all due respect to Defendant, a lot of the crimes 

that he's committing are more than just sleeping in public or 

trespassing or petty larcenies.  If you look deeply into the fact of all 

his criminal history, it relates to the fact that he has total disregard 

for the law.  He does not care what the law is, he has full disregard 

for authority, full disregard for peoples' safety.  And that is a very 

big concern for the State. 

Now, in their sentencing memorandum, I believe what 

defense writes is if you look at the details of the PSI more closely, 

Defendant's criminal history is not as egregious as it seems.  And 

the State would respectfully disagree. 

I think when you look at that criminal history closely, it's 

the total opposite, that it actually is a lot more egregious than what 

it appears.  Because as they mentioned in their sentencing 

memorandum, they list a lot of the charges Defendant was charged 

with, which was battery misdemeanor, assault misdemeanor, 

trespass, things like that, what are just misdemeanors.  But if you 

look closely at the facts, and which is the reason we did a 
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sentencing memorandum, in order to be able to highlight those 

facts, in order for Your Honor to be able to read the police reports 

and realize that this defendant has gotten break after break after 

break.  He commits serious offenses that are felonies, when you 

read the facts.  But he gets cited for trespass or he gets cited for a 

simple misdemeanor.  And he doesn't face the consequences. 

I believe this is the first time where he committed a 

serious offense and he was charged properly for that offense when 

it relates to assaulting security officers or assaulting officers in 

general. 

And that again, is a very, very big concern for the State.  

I'm not going to go into the details, because you had a sentencing 

memorandum and I know Your Honor does a wonderful job of 

reading everything in detail.  But as you saw in those, he batters 

police officers, he batters security guards, he assaults customers in 

stores, he assaults employees in stores, he is a threat to visitors on 

the Strip, because when he's trying to sell alcohol to them and they 

refuse it, he starts threatening them.   

He is not just a nuisance, and that's not the reason that 

the State is seeking Large Habitual; he's somebody who is a serious 

threat.  And in this case, he started off with first having the knife in 

his pocket and then using it.   

And the concern the State has is eventually he's going to 

kill somebody.  And it's obvious in this case that he has no problem 

using a deadly weapon on somebody, and that's a very big concern 
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for the State.  

Now, one of the things I know defense counsel mentions 

in their sentencing memorandum, and I think that was a clear thing 

that they argued at trial is the fact that this case would have never 

happened if it wasn't for the security officers, that they're the ones 

who escalated this, that if they didn't bother him, he would have 

never pulled the knife, that he did it in self-defense.  Which I think is 

an argument maybe you can make at trial.  But now that we have 

his criminal history, that argument goes out the door, because his 

criminal history is totally counterintuitive to that.   

Because as Your Honor saw, there are two cases that we 

mention in our sentencing memorandum.  One is on page 3, that, 

basically, are the exact same facts of this case, where he's asked to 

leave the Mirage, he refuses, and he tells them, Fuck you, you 

broke-ass niggers, I'll cut you from your navel to your throat, I will 

cut you, boy.  Which is exactly what he did in this case and pretty 

much exactly what he was threatening the security guards in this 

case.  And this case was from 2005.  And in that case, all he got 

charged with was trespass and possession of drug paraphernalia.   

But, ultimately, that's not a misdemeanor case.  That is 

an assault with a deadly weapon, because I believe he had 

something in his hand.  But, again, that just goes to show that this 

theory of all he's doing is trying to protect himself, that they 

escalated this, that if they didn't think they are wanna-be cops, none 

of this would have happened.  And his criminal history shows the 
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opposite.  It shows that this is his pattern, this is what he does. 

And the other big concern the State has, and we 

mentioned in our sentencing memorandum, is he's never going to 

stop.  And how do we know that?  We know it by his own words.  In 

this case, first of all, he tells the officers and you -- Your Honor got 

to see the video when the jury's watching the video, got to see his 

demeanor, this wasn't somebody who was scared or remorseful.  

This is somebody who did not care.   

And as he is yelling profanities at the two people that he 

stabbed, what does he tell them?  He tells them, Hey, I know where 

you work, and when I get out, I'm coming right back here.  Which is, 

basically, telling us that he's never going to stop.  And the concern 

with that is that's not the first time he's said that.  Because if you 

look in one of the cases that we mention in our sentencing 

memorandum, he basically tells the cops the same thing.  He tells 

them that I steal and I sell alcohol, because that's my hustle, that's 

what I do.  Go ahead, arrest me.  That's a waste of time, because 

I'm going to get credit time served and I'll be back out here, 

because I don't care about the consequences. 

And his criminal history shows that's exactly what he 

does.  Because the only time since 1987 that he's not committed 

crimes is when he's been incarcerated.  And that, Your Honor, is a 

definition of somebody who needs to be sentenced by a Large 

Habitual.  This is not somebody who's going to stop.  This is 

somebody, by his own words and by his criminal history, as soon 
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as he's let out, he's going to commit more crimes.  And for the 

safety of this community and with the intent of the Large Habitual 

Statute is, is for Defendant to be sentenced to life without parole. 

THE COURT:  Thank you. 

MS. DERJAVINA:  We'll submit with that. 

THE COURT:  Mr. Edwards, before your attorneys speak, 

is there anything you'd like to tell the Court in your own behalf 

before I pronounce sentence? 

THE DEFENDANT:  No. 

THE COURT:  Defense, any argument in mitigation? 

MS. ODEH:  Yes.  Thank you, Judge. 

So I'll agree, on paper, on the PSI, Toyer Edwards looks 

terrible.  He has a long criminal history and the PSI makes him look 

very bad.  But the reason that we're all here, the reason that Your 

Honor is here, is because there's more to sentencing than what we 

see on the PSI. 

And I'm going to reiterate, when we look closer at it, it's 

not what it seems.  His history isn't what it seems.  Now, the State 

is asking you to lock him up for the rest of his life.  And they filed a 

sentencing memorandum to support that.  

And in their sentencing memorandum, they included a 

whole list of prior offenses, presumably, the worst ones that they 

could pick out of his hundred-plus contacts with police to show 

Your Honor what a bad guy he is.  And that list is: 

1987, misdemeanor battery. 
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1998, misdemeanor assault. 

2003, robbery, case dismissed. 

2005, misdemeanor trespass, misdemeanor possession 

of drug paraphernalia. 

A 2006 battery, no charges filed. 

2007, misdemeanor battery. 

2007, a misdemeanor battery. 

2008, consuming liquor and possessing an imitation 

controlled substance, no charges even filed. 

2008, burglary, which is one of the JOCs they submitted.  

This is a burglary for stealing bleach and insecticide from 

Albertson's. 

2010, assault with a deadly weapon.  Another JOC.  The 

deadly weapon was a pair of nail clippers.  

2010, injury to property of another, case dismissed. 

2012, misdemeanor assault and trespass. 

2013, conspiracy burglary for selling a stolen bottle of 

liquor. 

Is this is the worst the State can pick out, the -- his 

history is not as bad as it appears on paper. 

This is a PSI of a homeless drug user, not a dangerous 

criminal that needs to be removed from the streets.  Mr. Edwards, 

as you see from the PSI, has been on his own since he was 13 years 

old.  And I'm going to ask, as a society, what have we done for this 

man in all the contacts he's had with the police?  Have we offered 
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him any assistance?  Any kind of rehabilitation?  As a society, what 

have we done to help our fellow human being?  It looks like 

nothing.   

And then we're going to turn around and blame him for 

what he's become.  He is a product of our criminal justice system.  

And I think blaming him for what he's turned out to be at 58 years 

old is wrong.  And asking Your Honor to lock him up and throw 

away the key is just wrong.  

Now, the purpose of the PSI is to give Your Honor 

information, and it's to aid you in making your sentencing decision.  

I'm going to ask you to not rely entirely on the PSI for a couple of 

reasons.   

First, the offenses are not as serious as they seem.  

Assault with a nail clipper, stealing bleach from Albertson's. 

And secondly, what Parole and Probation does when 

they recommend a sentence is they have some kind of point 

system.  And in this case, 31 points equals x-amount of time, 

whether Your Honor treats it as nonhabitual, small habitual, or 

large, the point system just -- they recommend a certain amount of 

time.  

But P&P wasn't here for the trial.  They didn't hear all the 

circumstances.  They're not here right now.  They didn't see the 

videos.  Your Honor is in a better position to make a reasoned 

judgment as to sentencing. 

I would submit that Mr. Edwards' behavior does not 
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warrant habitual treatment.  I don't even think it warrants the 66 

to 180 months that Probation recommends. 

So I wanted to say a few words about what happened in 

this case in the context of Mr. Edwards' personal history and his 

experience.  So, as we know, he's had I think over 100 interactions 

with police and probably many more with Strip security.  And as I 

said before, I think it's fair to say that he wasn't treated with -- he 

wasn't given assistance, treated with kindness, or even basic 

respect in those interactions. 

So he comes into this with an idea of how he feels about 

authority, about security, and about the police, and how he's 

treated when he has interactions with them.  

Secondly, Judge, I ask you to remember that he's 

homeless.  And being homeless in Las Vegas is very dangerous.  I 

don't think it's unusual to expect that a person would carry a 

weapon for self-protection.  I can say that when I count my 

blessings, at the top is that I have a roof over my head.  I can't 

imagine what it's like to live on the streets.  So I don't think it's 

unreasonable to expect that he would be carrying a weapon to 

protect himself. 

So on this day, as we saw in the trial, he wasn't 

bothering anybody.  He -- you know, was it wrong for him to take a 

nap outside?  I don't know.  It was 7:00 in the morning, there was 

nobody around.  He didn't hurt or interfere with anybody.   

And I think it's true, everything that happened, from the 

0790



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
13 

 
Shawna Ortega ▪ CET-562 ▪ Certified Electronic Transcriber ▪ 602.412.7667 

 
Case No. C-17-324805-1 / Jury Trial - Sentencing 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

point he fell asleep, was because of what these security guards did.  

They either were not properly trained, they were on a power trip, or 

it was a combination of both.  But they're the ones that came upon 

a sleeping man and escalated the situation.  

In the scuffle, these guards were cut.  They weren't 

stabbed.  And I understand he was charged with that.  But the 

testimony at trial was, from the State's own witness, that these 

injuries were minor.  

MS. DERJAVINA:  And, objection.  That's not what the 

testimony came out.  They didn't testify to it being minor. 

THE COURT:  Okay.  I heard the trial, counsel. 

MS. DERJAVINA:  Thank you.  

MS. ODEH:  And I'm -- just so I'm clear, the officer 

testified he made the report that the injuries were minor.  

I believe, as the State says, if Mr. Toyer wanted to kill 

them, I think he certainly could have.  He had the weapon, he had 

the ability.  He didn't.  He cut them and got them off of him. 

And then the State's going to ask you to look at his 

statements that he made afterwards, after he was in custody, 

handcuffed to a chair, he starts yelling.  Well, why is he yelling?  Is 

that wrong?  He's worked up.  He -- a few minutes earlier, he had 

just been sleeping.  Now he's sitting there in handcuffs and he's the 

one who was the most injured, Judge.  I would ask if you recall, 

Toyer Edwards was the one that was the most injured, even when 

the paramedics got there, Your Honor, they went straight to 
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Mr. Edwards.  And the police officers told them, No, not him.  Go 

treat these people.  

So, of course, he was angry.  Of course he was upset.  

And we're going to stand here and say Toyer Edwards, how dare 

you be mad that you got knocked in the side of your head, that your 

face was bleeding, and that nobody offered you assistance. 

THE COURT:  Counsel. 

MS. ODEH:  How dare you be angry? 

THE COURT:  Counsel, if you could -- counsel -- 

MS. DERJAVINA:  I think he -- 

THE COURT:  He got -- if you all could speak a little bit 

lower.  Thank you.  

I'm sorry, go ahead, counsel. 

MS. ODEH:  So, Judge, I think to fault him for being 

angry after what happened to him, again, is just wrong.  He's not 

even being treated with the most basic human dignity.   

He was found guilty after trial, and we do respect the 

verdict.  And he understandings that there has to be consequences.  

But the reason that there's a person here, the reason Your Honor is 

here is because you have the ability to look at the circumstances, to 

look at the man, to look at his history, and to make a reasoned, 

rational judgment, and not just rubber-stamp the PSI. 

His behavior on that day, under these circumstances, I 

believe warrants a sentence of 24 to 60 months in the Department 

of Corrections.  That's what I'm going to ask Your Honor to impose.  
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Consequences that are appropriate, punishment that fits the crime.  

Thank you.  

THE COURT:  Thank you, counsel. 

In accordance with the law of the State of Nevada, this 

Court does now sentence you as to Count -- I am going to --  

Counsel, I am going to adjudicate him on -- under the 

Large Habitual Criminal Statute.   

In accordance with the law of the State of Nevada, this 

Court does now sentence you to confinement in the Nevada 

Department of Corrections for a definite term of 25 years with 

eligibility for parole beginning when a minimum of 10 years has 

been served in the Nevada Department of Corrections.  That is as to 

Count 1. 

As to Count 2, I sentence you to confinement in Nevada 

Department of Corrections for a definitely term of 25 years with 

eligibility for parole beginning with a memo that 010 years has 

been served.  County 1 will run concurrent to Count 2 -- I'm sorry, 

Count 2 will run concurrent to Count 1. 

In addition, there will be a $25 as administrative 

assessment fee, $150 for a DNA analysis, fee, $3 for a DNA 

administrative assessment fee, no fine is imposed, no restitution is 

owed.  You'll be given 313 days credit for time served. 

MS. DERJAVINA:  And, Your Honor, I believe we can -- I 

don't know if you said we can waive the DNA, I believe it's been 

taken already. 
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THE COURT:  DNA fee will be waived. 

MS. DERJAVINA:  Thank you, Your Honor. 

THE COURT:  Thank you, counsel.  

[Court recessed at 9:41 a.m.] 
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the attached Points and Authorities in State’s Response to Defendant’s Supplemental Petition 

for Writ of Habeas Corpus. 

This response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

/// 

/// 

/// 

/// 

Case Number: A-19-793729-W

Electronically Filed
10/2/2019 3:01 PM
Steven D. Grierson
CLERK OF THE COURT
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POINTS AND AUTHORITIES 

STATEMENT OF THE CASE 

On July 6, 2017, the State filed an Information, charging Toyer Edwards with two 

counts of Battery With Use Of A Deadly Weapon Resulting in Substantial Bodily Harm. On 

March 2, 2018, the jury found Edwards guilty on all counts. On May 10, 2018, the District 

Court sentenced Edwards to the following: Count one – a maximum of twenty-five (25) years 

and a minimum of ten (10) years; Count two – maximum of twenty-five (25) years and a 

minimum of ten (10) years, concurrent with Count one, with 315 days credit for time served. 

On May 22, 2018 the Court filed Edwards’ Judgment of Conviction. Edwards filed a pro se 

appeal on October 29, 2018. On November 16, 2018, the Nevada Supreme Court filed an Order 

of Dismissal due to untimeliness. On April 25, 2019, Edwards filed a Post-Conviction Petition 

for Writ of Habeas Corpus.  

STATEMENT OF FACTS 

 On June 18, 2017, Defendant Toyer Edwards, was sleeping in a public area on Las 

Vegas Boulevard at Hawaiian Marketplace. Two security officers approached him and asked 

Edwards to leave. Edwards argued with the officers and reached for a knife. One of the security 

officers pepper sprayed Edwards. Edwards thereafter stabbed both officers with the knife. The 

officers wrestled the knife away from Mr. Edwards and ultimately took him into custody. 

Metropolitan Police Officers arrived, and body camera video revealed Defendant was 

belligerent and obnoxious. Edwards was screaming, laughing, and taunting the injured security 

officers, yelling “you can’t fuck with me on your best day and my worst day,” “they 

underestimate me, I took they bitch ass down,” and “I tore his ass up.” Defendant continued 

to brag shouting racial slurs and odd phrases. Police officers located the knife in Mr. Edwards’ 

right front pocket. Mr. Edwards was arrested and transported to the Clark County Detention 

Center.  

/// 

/// 

/// 
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ARGUMENT 
 

I. DEFENDANT HAS A RIGHT TO A LIMITED EVIDENTIARY 
HEARING  

 
 

Under Hathaway v. State, 119 Nev. 248, 254-55, 71 P.3d 503, 507-08 (2003), the 

deprivation of a right to appeal may constitute good cause if the defendant actually believed 

an appeal was pending, such belief was objectively reasonable, and the defendant brought his 

post-conviction request for relief within a reasonable time after discovering no appeal was 

pending. Such a claim of ineffective assistance of counsel was available to Defendant within 

the statutory time period provided by NRS 34.726. See Hathaway, 119 Nev. at 253-54, 71 P.3d 

at 507 (distinguishing between claims that counsel refused to file a requested direct appeal 

from circumstances where counsel promises to file a requested appeal but fails to do so and 

finding the former must be brought within one year after the Judgment of Conviction). The 

Court in Hathaway held: “A petitioner’s mistaken but reasonable belief that his or her attorney 

was pursuing a direct appeal is good cause if the petitioner raises the claim within a reasonable 

time after learning that his or her attorney was not in fact pursuing a direct appeal on the 

petitioner’s behalf.” Hathaway, 119 Nev. at 251, 71 P.3d at 505. (Emphasis added). 

Moreover, the Nevada Legislature has given courts the discretion to appoint post-

conviction counsel so long as “the court is satisfied that the allegation of indigency is true and 

the petition is not dismissed summarily.”  NRS 34.750. NRS 34.750 reads: 
 
A petition may allege that the Defendant is unable to pay the costs of 
the proceedings or employ counsel. If the court is satisfied that the 
allegation of indigency is true and the petition is not dismissed 
summarily, the court may appoint counsel at the time the court orders 
the filing of an answer and a return. In making its determination, the 
court may consider whether: 

(a) The issues are difficult; 
(b) The Defendant is unable to comprehend the proceedings; 
or  
(c) Counsel is necessary to proceed with discovery. 

 
(emphasis added).  Under NRS 34.750, it is clear that the court has discretion in determining 

whether to appoint counsel.   
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Here, Defendant’s timely Petition claims counsel failed to file a requested appeal. 

Defendant’s claims, while suspect, are not strictly belied by the record, and Defendant may be 

entitled to file an appeal. See Hathaway v. State, 119 Nev. 248, 71 P.3d at 503. Even though 

Defendant’s appeal deprivation claims are presented in a bare and naked fashion, this issue 

should be decided by an evidentiary hearing. Consequently, the Court should hold an 

evidentiary hearing strictly limited to the appeal deprivation claim per Hathaway v. State, 119 

Nev. 248, 71 P.3d at 503 Lozada v. State, 110 Nev. 349, 871 P.2d 944 (1994), and Roe v. 

Ortega, 528 U.S. 470, 120 S.Ct. 1029 (2000). Since Defendant is currently a pro se litigant, 

this Court has the discretion under NRS 34.750 to appoint counsel for the purpose of an 

evidentiary hearing.  

CONCLUSION 

Based on the foregoing, the State suggests a limited evidentiary hearing on Defendant’s 

appeal deprivation claim. The State submits Defendant’s request for counsel to the Court’s 

discretion. 

DATED this 2nd day of October, 2019. 

Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #1565 

 
 
 BY /s/ KAREN MISHLER 
  KAREN MISHLER 

Deputy District Attorney 
Nevada Bar #13730 
 

/// 
/// 

/// 

/// 

/// 

/// 

/// 
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    CERTIFICATE OF MAILING 

 I hereby certify that service of the above and foregoing was made this 2nd day of 

October, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

 
     TOYER EDWARDS, BAC #61957 
     S.D.C.C. 
     P.O. BOX 208 
     INDIAN SPRINGS, NV, 89070 
 
             
             BY_/s/ J. MOSLEY_____________________________________ 
            Secretary for the District Attorney's Office 
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NEOJ 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

TOYER EDWARDS, 

 

                                 Petitioner, 

 

 vs. 

 

STATE OF NEVADA, 

 

                                 Respondent, 

  

Case No:  A-19-793729-W 
                             
Dept. No:  XXIX 
 

                
 
 
 NOTICE OF ENTRY OF ORDER 

 
PLEASE TAKE NOTICE that on December 11, 2019, the court entered a decision or order in this 

matter, a true and correct copy of which is attached to this notice. 

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you 

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is 

mailed to you. This notice was mailed on December 13, 2019. 

 
      STEVEN D. GRIERSON, CLERK OF THE COURT 

 

 

 

 

 

CERTIFICATE OF E-SERVICE / MAILING 

 

 I hereby certify that on this 13 day of December 2019, I served a copy of this Notice of Entry on the 

following: 

 

� By e-mail: 

  Clark County District Attorney’s Office  

  Attorney General’s Office – Appellate Division- 

     

 

� The United States mail addressed as follows: 

Toyer Edwards # 61957             

P.O. Box 208             

Indian Springs, NV 89070             

                  

 
 

/s/ Amanda Hampton 

Amanda Hampton, Deputy Clerk 

/s/ Amanda Hampton 

Amanda Hampton, Deputy Clerk 

Case Number: A-19-793729-W

Electronically Filed
12/13/2019 1:04 PM
Steven D. Grierson
CLERK OF THE COURT
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Case Number: A-19-793729-W

Electronically Filed
12/11/2019 10:27 AM
Steven D. Grierson
CLERK OF THE COURT
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1 

ORDR 
JESSIE L. FOLKESTAD, ESQ. 
Nevada Bar No. 14518 
Law Office of Christopher R. Oram 
520 South 4th Street, Second Floor 
Las Vegas, Nevada 89101 
Telephone: (702) 384-5563 

Attorney for Petitioner 
TOYER EDWARDS 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TOYER EDWARDS, 

Petitioner, 

-vs- 

STATE OF NEVADA, 

 Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO: A-19-793729-W 

DEPT NO: 2 

AMENDED ORDER GRANTING PETITIONER’S WRIT OF HABEAS CORPUS 

DATE OF HEARING: March 11, 2021 
TIME OF HEARING: 12:30 p.m. 

THIS CAUSE having come on for hearing before the Honorable Carli Kierny, 

District Judge, on the 11th day of March, 2021, the Petitioner represented by JESSIE L. 

FOLKESTAD, the Respondent being represented by STEVE WOLFSON, District 

Attorney, and the Court having considered the matter, reviewing all documents on file 

herein, including the December 11, 2019, Order Granting Petitioner’s Writ of Habeas 

Corpus, now therefore, the Court makes the following additional findings: 

FINDINGS OF FACT 

Petitioner Toyer Edwards previously filed a Post-Conviction Petition for Writ of 

Habeas Corpus on April 25, 2019. Following a response by the State, an evidentiary 

hearing was set. The district court held an evidentiary hearing on December 3, 2019. 

Electronically Filed
03/12/2021 9:48 AM

Related Case 
C-17-324805-1

0836
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Thereafter, the district court granted the Petition, finding Mr. Edwards was deprived of his 

right to a direct appeal and the Order was filed December 11, 2019. The December 11, 

2019 Order found: 
 “A petitioner’s mistaken but reasonable belief that his attorney was 
pursuing a direct appeal is good cause if the petitioner raises the claim within 
a reasonable time after learning that his attorney was not in fact pursuing a 
direct appeal on the petitioner’s behalf.” Hathaway v. State, 71 P.3d 503, 
505—07 (Nev. 2003). Here, Petitioner argues that his trial and direct appeal 
counsel was ineffective because she failed to file a notice of appeal. 
Petitioner contends that he voiced his desire to appeal the conviction and 
believed counsel was appealing the case. He discovered that belief was 
wrong when he filed a notice of appeal on October 29 2018, which the 
Supreme Court of Nevada dismissed as untimely. At the evidentiary hearing, 
Shana Brouwers, second chair at the trial, testified that anytime a guilty 
verdict comes back subsequent to a jury trial it is the Public Defenders 
Office’s policy to send the file to the appellate team for review. It is also the 
Office’s policy to send the file for review regardless of whether the defendant 
requests counsel to pursue an appeal. Ms. Brouwers further testified that lead 
trial counsel never sent the file to the appellate team for review. Ultimately, 
Ms. Brouwers admitted that lead trial counsel failing to file a notice of appeal 
was ineffective. 
 Petitioner was clearly deprived of his right to appeal. Accordingly, the 
Court finds that there is good cause for Petitioner’s delay in filing his notice 
of appeal. The Court further finds that lead trial counsel was ineffective in 
not sending Petitioner’s file to the appellate team and failing to file a notice 
of appeal. 

  The district court also ordered appointment of counsel to assist Mr. Edwards. On 

March 11, 2021, counsel was appointed to assist Mr. Edwards with his direct appeal. 

Therefore:  

/// 

/// 

/// 

/// 

/// 
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IT IS ORDERED that the district court clerk is to prepare and file, within 7 days 

of the entry of the instant order, a Notice of Appeal from the judgment of conviction and 

sentence on the petitioner’s behalf in substantially the form provided in Form 1 in the 

Appendix of Forms in accordance with NRAP 4(c). 

 

 

 DATED this _____ day of _____________, 2021. 

 

   

  
DISTRICT JUDGE 

SUBMITTED BY: 

/s/ Jessie L. Folkestad, Esq.  
JESSIE L. FOLKESTAD, ESQ. 
NEVADA BAR NO. 4349 
LAW OFFICE OF CHRISTOHPER R. ORAM 
520 SOUTH 4TH STREET, 2ND FLOOR 
LAS VEGAS, NEVADA 89101 
TELEHPONE: (702) 598-1471 
 
Attorney for Petitioner 
TOYER EDWARDS 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-19-793729-WToyer Edwards, Plaintiff(s)

vs.

State of Nevada, Defendant(s)

DEPT. NO.  Department 2

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's 
electronic filing system, but there were no registered users on the case. The filer has been 
notified to serve all parties by traditional means.
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NOASC 

 

 

 

 

 

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE 

STATE OF NEVADA IN AND FOR 

THE COUNTY OF CLARK 

 

THE STATE OF NEVADA, 

 

  Plaintiff, 

 

 vs. 

 

TOYER EDWARDS  

aka TOYER FIDEL EDWARDS, 

 

  Defendant, 
 

  

Case No:  C-17-324805-1 
                  Related Case A-19-793729-W 
Dept No:  II 
 
 

                
 
 

 

 

NOTICE OF APPEAL 

 

Notice is hereby given that the Defendant above named, hereby appeals to the Supreme 

Court of Nevada from the Judgment of Conviction (Jury Trial) entered in this action on May 22, 

2018. 

 

     STEVEN D. GRIERSON, CLERK OF THE COURT 

 

 

 

 
CERTIFICATE OF E-SERVICE / MAILING 

 

 I hereby certify that on this 17 day of March 2021, I served a copy of this Notice of Entry on the following: 

 

 By e-mail: 

  Clark County District Attorney’s Office  

/s/ Heather Ungermann 

Heather Ungermann, Deputy Clerk 

Case Number: C-17-324805-1

Electronically Filed
3/17/2021 9:58 AM
Steven D. Grierson
CLERK OF THE COURT
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  Attorney General’s Office – Appellate Division- 

     
 

 The United States mail addressed as follows: 

Toyer Edwards # 61957 Jessie L. Fokestad, Esq.       

P.O. Box 208 520 S. 4
th

 St., Second Floor       

Indian Springs, NV  89070 Las Vegas, NV  89101       

 

 This appeal was electronically submitted to the Clerk of the Supreme Court. 

 

 

/s/ Heather Ungermann 

Heather Ungermann, Deputy Clerk 
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NEOJ 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
TOYER EDWARDS, 
 
                                 Petitioner, 
 
 vs. 
 
THE STATE OF NEVADA, 
 
                                 Respondent, 

  
Case No:  C-17-324805-1 
                             
Dept. No:  II 
 

                
 
 
 NOTICE OF ENTRY OF ORDER 

 
PLEASE TAKE NOTICE that on March 12, 2021, the court entered a decision or order in this matter, a 

true and correct copy of which is attached to this notice. 

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you 

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is 

mailed to you. This notice was mailed on March 17, 2021. 
 
      STEVEN D. GRIERSON, CLERK OF THE COURT 

 

 
 
 
 

CERTIFICATE OF E-SERVICE / MAILING 
 
 I hereby certify that on this 17 day of March 2021, I served a copy of this Notice of Entry on the 
following: 
 

 By e-mail: 
  Clark County District Attorney’s Office  
  Attorney General’s Office – Appellate Division- 
     
 

 The United States mail addressed as follows: 
Toyer Edwards # 61957 Jessie L. Folkestad, Esq.       
P.O. Box 208 520 S. 4th St., Second Floor       
Indian Springs, NV  89070 Las Vegas, NV  89101       
                  

 
 

/s/ Heather Ungermann 
Heather Ungermann, Deputy Clerk 

/s/ Heather Ungermann 
Heather Ungermann, Deputy Clerk 

Case Number: C-17-324805-1

Electronically Filed
3/17/2021 9:47 AM
Steven D. Grierson
CLERK OF THE COURT
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1 

ORDR 
JESSIE L. FOLKESTAD, ESQ. 
Nevada Bar No. 14518 
Law Office of Christopher R. Oram 
520 South 4th Street, Second Floor 
Las Vegas, Nevada 89101 
Telephone: (702) 384-5563 

Attorney for Petitioner 
TOYER EDWARDS 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TOYER EDWARDS, 

Petitioner, 

-vs- 

STATE OF NEVADA, 

 Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO: A-19-793729-W 

DEPT NO: 2 

AMENDED ORDER GRANTING PETITIONER’S WRIT OF HABEAS CORPUS 

DATE OF HEARING: March 11, 2021 
TIME OF HEARING: 12:30 p.m. 

THIS CAUSE having come on for hearing before the Honorable Carli Kierny, 

District Judge, on the 11th day of March, 2021, the Petitioner represented by JESSIE L. 

FOLKESTAD, the Respondent being represented by STEVE WOLFSON, District 

Attorney, and the Court having considered the matter, reviewing all documents on file 

herein, including the December 11, 2019, Order Granting Petitioner’s Writ of Habeas 

Corpus, now therefore, the Court makes the following additional findings: 

FINDINGS OF FACT 

Petitioner Toyer Edwards previously filed a Post-Conviction Petition for Writ of 

Habeas Corpus on April 25, 2019. Following a response by the State, an evidentiary 

hearing was set. The district court held an evidentiary hearing on December 3, 2019. 

Electronically Filed
03/12/2021 9:48 AM

Related Case 
C-17-324805-1

0843



2 
 

Thereafter, the district court granted the Petition, finding Mr. Edwards was deprived of his 

right to a direct appeal and the Order was filed December 11, 2019. The December 11, 

2019 Order found: 
 “A petitioner’s mistaken but reasonable belief that his attorney was 
pursuing a direct appeal is good cause if the petitioner raises the claim within 
a reasonable time after learning that his attorney was not in fact pursuing a 
direct appeal on the petitioner’s behalf.” Hathaway v. State, 71 P.3d 503, 
505—07 (Nev. 2003). Here, Petitioner argues that his trial and direct appeal 
counsel was ineffective because she failed to file a notice of appeal. 
Petitioner contends that he voiced his desire to appeal the conviction and 
believed counsel was appealing the case. He discovered that belief was 
wrong when he filed a notice of appeal on October 29 2018, which the 
Supreme Court of Nevada dismissed as untimely. At the evidentiary hearing, 
Shana Brouwers, second chair at the trial, testified that anytime a guilty 
verdict comes back subsequent to a jury trial it is the Public Defenders 
Office’s policy to send the file to the appellate team for review. It is also the 
Office’s policy to send the file for review regardless of whether the defendant 
requests counsel to pursue an appeal. Ms. Brouwers further testified that lead 
trial counsel never sent the file to the appellate team for review. Ultimately, 
Ms. Brouwers admitted that lead trial counsel failing to file a notice of appeal 
was ineffective. 
 Petitioner was clearly deprived of his right to appeal. Accordingly, the 
Court finds that there is good cause for Petitioner’s delay in filing his notice 
of appeal. The Court further finds that lead trial counsel was ineffective in 
not sending Petitioner’s file to the appellate team and failing to file a notice 
of appeal. 

  The district court also ordered appointment of counsel to assist Mr. Edwards. On 

March 11, 2021, counsel was appointed to assist Mr. Edwards with his direct appeal. 

Therefore:  

/// 

/// 

/// 

/// 

/// 
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IT IS ORDERED that the district court clerk is to prepare and file, within 7 days 

of the entry of the instant order, a Notice of Appeal from the judgment of conviction and 

sentence on the petitioner’s behalf in substantially the form provided in Form 1 in the 

Appendix of Forms in accordance with NRAP 4(c). 

 

 

 DATED this _____ day of _____________, 2021. 

 

   

  
DISTRICT JUDGE 

SUBMITTED BY: 

/s/ Jessie L. Folkestad, Esq.  
JESSIE L. FOLKESTAD, ESQ. 
NEVADA BAR NO. 4349 
LAW OFFICE OF CHRISTOHPER R. ORAM 
520 SOUTH 4TH STREET, 2ND FLOOR 
LAS VEGAS, NEVADA 89101 
TELEHPONE: (702) 598-1471 
 
Attorney for Petitioner 
TOYER EDWARDS 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-19-793729-WToyer Edwards, Plaintiff(s)

vs.

State of Nevada, Defendant(s)

DEPT. NO.  Department 2

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's 
electronic filing system, but there were no registered users on the case. The filer has been 
notified to serve all parties by traditional means.
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