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NEVADA COMMISSION ON JUDICIAL DISCIPLINE 
(“NCJD”) 

 
OPPOSITION TO AB20 

 
 

I. Current Commission Statutes and Procedural Rules Reflect a Careful 
Balancing of Competing Interests 

  

 Competing Interests 
• Rights of judges to fair treatment 
• Judges’ interest in confidentiality of complaints 
• Public’s concern that complaints against judges are given serious 

consideration and that judges are held to high standards of behavior 
• Interests of judges and the public in having judicial disciplinary 

complaints resolved promptly and accurately 

II. The Procedural Rules of the Commission were first adopted by the 
Nevada Supreme Court and were included in the Supreme Court Rules 
for decades 

III. Article 6 Commission 

 Nevada Supreme Court formed the Article 6 Commission in 2006 
 Members and Participants of Article 6 Commission 

• Experts throughout the U.S. 
• Members of the public, judiciary and legal profession 
• Nevada Press Association 
• ACLU of Nevada 
• Non-profit organizations 
• Full NCJD cooperation and participation 

 Goals of Article 6 Commission 
• Increase transparency of the NCJD 
• Improve timeliness of NCJD proceedings 
• Improve NCJD effectiveness 
• Ensure fair treatment of judges 
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 Examined for over 2 years the entire court structure and judicial 
discipline system in Nevada 

  Investigated all topics and issues that the members of the Article 6 
Commission believed should be investigated for the good of justice in 
Nevada 

 Examined the Nevada Constitution; applicable laws and rules of courts; 
information from the National Center for State Courts, the National 
Judicial College, the National Council on Juvenile and Family Court 
Judges, and the American Bar Association; among others 

 Outcome (2009 Legislative Session)  
• Sweeping changes to Commission’s statutes and Procedural Rules 

enacted and adopted by the Nevada Legislature and NCJD, respectively 
(See AB496) 

• These changes reflect national standards for judicial conduct and are in 
conformity with judicial discipline commissions throughout the U.S. 

 
IV. Analysis of AB20 
 

 Section 1 
• Granting advice authority to limited jurisdiction judges for judicial 

appointments to NCJD 
- Constitutionality questionable 
- Nevada Supreme Court is appointing authority under Nevada 

Constitution 
- Nevada Constitution does not grant advice authority to limited 

jurisdiction judges 
- Sets bad precedent – other groups will petition the Legislature for 

advice authority to influence appointing authorities with respect to 
the selection of members to a multitude of boards and commissions 
throughout Nevada 

 Section 2 
• Deletion of application of Nevada Revised Statutes and Procedural 

Rules of Commission 
- Constitutionality questionable 
- Nevada Constitution empowers NCJD to adopt procedural rules to 

govern its proceedings and carry out its duties 
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- AB20 seeks to negate decades of judicial precedent and judicial 
disciplinary jurisprudence 

• Application of Nevada Rules of Civil Procedure to all stages of judicial 
discipline proceedings 
- AB20 would negate decades of judicial precedent and judicial 

disciplinary jurisprudence 
- AB20 would be a radical departure from what is normal and 

customary in the rules applicable to judicial discipline commissions 
throughout the U.S. 

- AB20 would require the wholesale revamping of NRS Chapter 1 and 
the Commission’s Procedural Rules 

- AB20 would require the doubling of NCJD staff and resources at 
taxpayers’ expense (See NCJD Fiscal Note) 

• Requiring NCJD Procedural Rules to provide due process to judges 
- Not necessary – The Nevada Constitution, NRS Chapter 1, NCJD 

Procedural Rules, and Nevada Supreme Court case law already 
provide judges with due process rights 

 Section 3 
• Revises the standard of proof required in judicial discipline proceedings 

- Current standard of proof is consistent with the standards of proof 
found in all jurisdictions throughout the U.S. 

- AB20 would be a radical departure from what is normal and 
customary in rules applicable to judicial discipline commissions 
throughout the U.S. 

• Eliminates NCJD’s ability to consider all “evidence available for 
introduction at a formal hearing.” 
- AB20 would force the Commission to only consider the 

investigative report and no other evidence. 
 Section 4 

• Refer to Section 2 above 
 Section 5 

• Refer to Section 3 above regarding changes to current standard of proof 
• Not compelling a judge to respond to a complaint during the 

investigative stage of judicial discipline proceedings 
- AB20 would constitute an obstruction and impediment to the 

completion of NCJD investigations 
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- AB20 would be a radical departure from what is normal and 
customary in rules applicable to judicial discipline commissions 
throughout the U.S. 

- Nevada Supreme Court will hear en banc oral arguments on April 2, 
2019, with respect to the sole issue of whether the NCJD can require 
a judge to answer written questions during the investigative stage of 
a judicial discipline proceeding 

 Section 6 
• Refer to Section 3 regarding changes to current standard of proof 

 
V. Commission’s statutes and Procedural Rules being challenged by 

proponents of AB20 are the same as they existed in 2009 following the 
implementation of the Article 6 Report (See AB496, 2009 Legislative 
Session) 

 
VI. Current Judicial Discipline Due Process Protections for Judges 
 

 18-24 months of due process prior to filing of public charges 
• NCJD review of confidential complaint.  Preliminary investigation 

commences 
• NCJD holds meeting to review confidential complaint and other 

documents and evidence, and votes to proceed to full investigation (1st 
NCJD Meeting) 

• Confidential investigation performed by independent investigator 
- Judge and witness interviews 
- Review of documentary and video evidence 
- Preparation of Investigation Report 
- Commission holds meeting, reviews investigation report and all 

evidence available for introduction at a formal hearing, and votes to 
require judge to respond (2nd NCJD Meeting) 

- All evidence considered by NCJD delivered to judge 
- Judge responds to complaint and follow up investigative questions 

by Commission to address new evidence obtained during 
investigative process, correct misstatements during investigative 
interviews, reconcile conflicting testimony and documentary 
evidence, provide additional evidence and legal arguments to NCJD, 
etc. 
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- NCJD holds meeting to review judge’s responses and additional 
information and arguments, and votes to proceed to formal charges 
(3rd NCJD meeting) 

• Judge has a right to file a Writ Petition with the Nevada Supreme Court 
regarding perceived due process violations prior to and after the filing 
of a public complaint which rise to the level of actual prejudice as 
defined by the Nevada Supreme Court 

 After public charges are filed, judge has a right to a trial on the merits  
 Judge has a right to appeal to the Nevada Supreme Court after an adverse 

decision by the NCJD 
 
VII. Judges avail themselves of substantially greater due process in judicial 

discipline cases than any civil or criminal litigant receives in any court in 
the U.S. 
 Litigants are not notified 18-24 months in advance prior to a public 

complaint being filed against them 
 Litigants are not provided with all evidence gathered against them prior to 

a public complaint being filed against them  
 Litigants are not given an opportunity to respond or provide evidence, legal 

arguments, etc. prior to a public complaint being filed against them  
 Litigants do not have the option to file a Writ Petition with the Nevada 

Supreme Court regarding perceived violations of due process rights prior 
to a public complaint being filed against them  

 
VIII. NCJD introduced legislation during the 2017 Legislative Session to 

expand due process protections for limited jurisdiction judges. See AB28 
 Testified before the Judicial Council 
 Drafted AB28 
 Worked with the Administrative Office of the Courts 
 Testified in favor of AB28 before the Assembly and Senate Judiciary 

Committees 
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IX. Discipline imposed on limited jurisdiction judges for numerous violations 
of the Code of Judicial Conduct and the law have been by unanimous 
decision 
 Judges in these cases either admitted that they committed violations of the 

Code of Judicial Conduct and the law or were found to be in violation of 
the same by the NCJD after a trial on the merits 

 Two of the seven Commissioners on the NCJD are limited jurisdiction 
judges and colleagues of these disciplined judges 

 
X. No consensus regarding lack of due process protections among the 

Nevada judiciary, including limited jurisdiction judges 
 

 See attached NCJD Pretrial Orders denying motions to dismiss on 
constitutionality grounds (refer to highlighted sections) 

 
XI. Unintended and Adverse Consequences 
 

 Confidentiality of NCJD complaints would be compromised 
 Endless discovery and legal actions causing significant delays 
 Investigations would be twice as lengthy and costly 
 Chilling effect on the filing of complaints by the public and participation 

by witnesses in the judicial discipline process 
 Public transparency and accountability would be significantly diminished 
 AB20 would have a dramatic fiscal impact on both the Commission and 

Nevada taxpayers 
 
XII. Conclusions 
 

 Discipline systems seek to protect the public and the integrity of judicial 
discipline proceedings, deter future misconduct, promote public 
confidence in the judicial system, and reassure the public that judicial 
misconduct is not tolerated or condoned 

 If a jurisdiction is to have a judicial system that has the confidence of its 
citizens, it must have a judicial discipline system that is effective 

 
 

Swafford ROA - 919



  

Swafford ROA - 920



January 3, 2019 
 

Steve Yeager 
Assembly Judiciary Chair  
10120 West Flamingo Road, Suite 4162 
Las Vegas, NV  89147-8392 
 

RE: Assembly Bill 20 
 
Dear Assemblyman Yeager: 
 

I am the Executive Director and General Counsel of the Nevada Commission on Judicial 
Discipline (“Commission”).  The Commission is comprised of district court judges, attorneys and 
lay citizens appointed by the Nevada Supreme Court, the State Bar of Nevada and the Governor, 
respectively.  I am writing this letter to you and each of your fellow colleagues on both the 
Assembly and Senate Judiciary Committees on behalf of the Commission regarding AB20. 

 
If enacted into law, this bill would dramatically undermine judicial disciplinary 

enforcement in Nevada, thereby significantly impacting the administration of justice and causing 
harm to the public – your constituents – on a state-wide basis.  AB20 was submitted for filing with 
the Legislature by the Nevada Judges of Limited Jurisdiction (“NJLJ”), which is a Domestic 
Nonprofit Cooperative Corporation whose members consist of justices of the peace and municipal 
court judges throughout the State. This bill is not supported by the Commission and many others, 
including those among the judiciary, for many of the same reasons set forth below. 
 
AB20 will significantly impact the Commission’s ability to carry out its constitutional and 
statutory mandates to protect the public from judicial misconduct. 
 

If AB20 is enacted into law, confidential complaints filed by the public for alleged judicial 
misconduct warranting formal charges would never see the light of day as they will be bogged 
down and encumbered by endless writs, interlocutory appeals and legal actions before both the 
Commission and the Nevada Supreme Court prior to the filing of a formal statement of charges 
(“formal complaint”) against a judge.   

 
Currently, it is not until the Commission’s filing of a formal complaint that the public is 

first made aware of pending allegations of judicial misconduct stemming from the previous filing 
of a confidential complaint by a member of the public.  The long-standing public policy behind 
maintaining confidentiality of judicial disciplinary proceedings before the filing of a formal Swafford ROA - 921



complaint is to protect judges from unfounded and/or frivolous complaints prior to the completion 
of an investigation to determine whether such complaints have merit.  Consequently, AB20 will 
substantially undermine judicial economy, as well as further delay the public dissemination of 
allegations of judicial misconduct warranting formal charges. 
 

Commission investigations will also be greatly delayed and thwarted by means of 
excessive objections and attacks on the judicial discipline process, thereby frustrating the 
Commission’s efforts to simply gather information to determine whether judicial misconduct 
occurred.  This will result in endless discovery, multiple follow-up investigations, witness 
interviews and Commission meetings, as well as countless legal actions, all at taxpayers’ expense.  
Consequently, cases will remain in limbo for an inordinate amount of time while these delay tactics 
play out and public transparency takes a back seat.  This in turn will invite public criticism of not 
only the efficacy of the judicial discipline process, but also of any newly enacted laws, such as 
AB20, that would seemingly undermine it.   
 
AB20 is contrary to existing law, Nevada Supreme Court precedent and judicial disciplinary 
jurisprudence throughout the United States. 
 
 The proponents of AB20 not only ignore existing Nevada law and Nevada Supreme Court 
precedent, but also seek to re-write critical components of judicial disciplinary jurisprudence 
which have developed over and existed for many decades throughout this country.  No jurisdiction, 
including Nevada, permits the Rules of Civil Procedure to apply prior to the filing of a formal 
complaint against a judge.  This is true even outside the area of judicial discipline as it relates to 
other licensed professionals appearing before their respective disciplinary authorities for alleged 
misconduct, such as doctors, accountants, lawyers, etc. 
 

The effect of such a change would result in the discipline process becoming mired in the 
time and expense of endless discovery and legal actions which can and has been used by counsel 
as a means of delay. This eventuality has already been thoroughly considered and is buttressed by 
a detailed body of legislative history dating back to the 1970s, as well as by innumerable decisions 
among the highest courts throughout the country, including the Nevada Supreme Court, where 
such existing laws have been repeatedly upheld and any attempts to revise them in the manner 
proposed by AB20 rejected.   

 
Additionally, AB20 seeks to minimize and effectively negate the existing Procedural Rules 

of the Commission that were first promulgated and adopted by the Nevada Supreme Court upon 
the creation of the Commission over 40 years ago, and which have undergone further development 
and revisions by both the Nevada Supreme Court and the Commission over the ensuing decades 
up to the present time.   
 
AB20 will make it more difficult for the Commission to bring formal (public) complaints 
against judges. 

 
The proponents of AB20 seek to change the standard of proof by which the Commission 

determines whether a judge has committed misconduct warranting public disclosure and the 
commencement of formal proceedings.  The existing standard of proof to determine if a formal 
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complaint is filed against a judge and, thus, made public is “whether there is a reasonable 
probability that the evidence available for introduction at a formal hearing could clearly and 
convincingly establish grounds for disciplinary action against a judge.”   Importantly, this standard 
of proof has existed in its current form for over 40 years and is akin to the standards of proof 
applied in judicial discipline cases in every jurisdiction throughout the country. 
 

A plain reading of the proposed statutory change in AB20 highlights an inherent 
contradiction of terms and legal outcomes which leave more questions than answers.  On the one 
hand, there must be a reasonable probability to file a formal complaint; but on the other hand, such 
reasonable probability must be supported by “clear and convincing evidence,” which happens to 
be the standard of proof required to determine if discipline is warranted after a judicial discipline 
trial, which has not yet occurred.  

 
Consequently, this proposed change in law would require the Commission to prove its 

entire case against a judge prior to the filing of a formal complaint, prior to the case being made 
public and, most importantly, prior to the presentation of evidence and witness testimony during a 
disciplinary trial on the merits.  By way of example, and to analogize to a more familiar area of 
law falling outside the system of judicial discipline, this would be tantamount to a district 
attorney’s office in a criminal case being required to make a showing of “beyond a reasonable 
doubt” (a much higher standard), in lieu of “probable cause” (a much lesser standard), prior to 
taking a case to trial.   

 
No court, tribunal, board, agency or adjudicative authority in Nevada or elsewhere requires 

such a high standard of proof merely to proceed to a trial or hearing, irrespective of the nature of 
the proceeding or whether it arises in a civil, criminal or administrative context, or otherwise.  
Accordingly, for many of the foregoing reasons and concerns, certain renowned experts in the field 
of judicial discipline have already been contacted and will be called upon to testify before both the 
Senate and Assembly Judiciary Committees, if necessary, to oppose this bill on behalf of the 
Commission and the public. 
 
AB20 will require the doubling of the Commission’s budget and staff at taxpayers’ expense.   
  
 AB20 was submitted to the Legislature claiming that there would be no fiscal impact on 
the State.  To the contrary, the Commission’s budget and staff would need to be doubled, at a 
minimum, at taxpayers’ expense if AB20 becomes law. Accordingly, the Commission will be 
submitting fiscal notes to the bill at the appropriate time, which will detail at length the fiscal 
impact on both the Commission and Nevada taxpayers. 
 

AB20 will require the wholesale revamping of NRS Chapter 1 and the Commission’s 
Procedural Rules, thus negating decades of legal precedent in Nevada, which will further result in 
the public having to endure years of future litigation, uncertainty and unwarranted delays in 
addressing judicial misconduct in this State.  Thus, this bill will effectively tie the hands of the 
Commission in determining in a thorough but timely manner whether misconduct occurred 
warranting formal (public) proceedings, all at the expense of transparency, judicial economy and 
public accountability.  
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The NJLJ neither consulted with nor made the Commission aware of its intent to file this 
bill.  The Commission has viewed this very inquisitively, particularly given that AB20 directly 
relates to and impacts the Commission, which is one of the smallest agencies in the State of Nevada 
in terms of its budget, staff and resources, as well as considering that the bill would require 
overhauling the entire judicial discipline enforcement structure in Nevada, thereby resulting in the 
expungement of decades of judicial jurisprudence and precedent. 
 
The Commission has been granted broad constitutional authority to protect the public.   

 
In carrying out this enormous responsibility, the Commission’s fair and balanced, but no-

nonsense approach to judicial disciplinary accountability and enforcement in this State has 
complied with the law and judicial precedent in all respects. The primary benefactors of such an 
approach have been your own constituents, the very people the Constitution of this State has 
empowered the Commission to protect.  
 

The Commission is performing the job it was created to do and doing it well.  AB20 will 
weaken the Commission and make it infinitely more difficult to protect the public in the years 
ahead, not to mention the numerous unintended, adverse consequences that would follow. 

 
 Thank you for your time and consideration.  I would be happy to meet with you at your 

convenience to further discuss this bill and answer any questions that you may have. 
 

Respectfully submitted, 
 
 
 
Paul C. Deyhle 
General Counsel and Executive Director 
Nevada Commission on Judicial Discipline 

 
Submitted on behalf of the Commission: 
 
Gary Vause, Chairman – Appointed by the Governor 
Stephanie Humphrey, Vice-Chair – Appointed by the Governor 
John F. Krmpotic – Appointed by the Governor  
District Court Judge Jerome Polaha - Appointed by the Nevada Supreme Court 
District Court Judge Mark R. Denton – Appointed by the Nevada Supreme Court 
District Court Judge Thomas L. Stockard – Appointed by the Nevada Supreme Court 
Karl W. Armstrong, Esq. – Appointed by the State Bar of Nevada 
Bruce C. Hahn, Esq. – Appointed by the State Bar of Nevada 
 
cc: Assembly and Senate Judiciary Committee Members via U.S. Mail and Email
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BEFORE THE NEV ADA COMMISSION ON JUDICIAL DISCIPLINE 

STATE OF NEV ADA FILED 

In the Matter of ) 
) 

THE HONORABLE RENA G. HUGHES, ) 
Eighth Judicial District Court, Family Division, ) 
Department J, County of Clark County, State of ) 
Nevada, ) 

) 
Respondent. ) 

) 
) 

PUBLIC 

MAY 2 5 2018 

CASE NO. 2016-113-P 

ORDER DENYING MOTION TO DISMISS COMPLAINT 

Currently before the Commission on Judicial Discipline ("Commission") is a Motion to Dismiss 

Complaint ("Motion"), which was filed by counsel to the Honorable Rena G. Hughes, District Court 

Judge, Eighth Judicial District Court, Family Division, Department J, for Clark County, Nevada 

("Respondent") on May 11, 2018. Opposition to Respondent's Motion to Dismiss Complaint was filed 

by the Prosecuting Officer to the Commission ("Prosecuting Officer") on May 21, 2018. No reply to 

the Prosecuting Officer• s Opposition was filed by the counsel for Respondent. 

I. Statement of Facts 

The underlying complaint alleges that Respondent acted in violation of the Judicial Canons. 

Welthy Silva ("Mother") and Rogerio Silva ("Father") were divorced in 2013 in Clark County, Nevada. 

The parties had one minor child. In the original Decree of Divorce, the Court granted the Mother 

primary physical custody of the child and the Father weekend visitation. 

Beginning in May 2015, the parties began litigating a number of issues concerning the well­

being of their child and whether the Mother was interfering with the Father•s visitation rights. During 

the next twelve months, Respondent held a number of hearings on these issues. 

On May 12, 2016, an in-person hearing was held. During the hearing, the parties argued whether 

the Mother was interfering with the Father's rights of visitation. Respondent then advised the Mother 
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that she was close to being held in contempt and being incarcerated. At the conclusion of the hearing, 

the Respondent ordered that the Father shall have visitation with the child on the upcoming weekend 

and that the parties shall exchange the child under the supervision of Donna's House Central. 

Subsequently, the Father alleged that the Mother failed to comply with the recently ordered 

visitation. On May 17, 2016, the Father's counsel filed a motion to place the matter back on calendar 

regarding the visitation. On June 8, 2016, Respondent issued a Minute Order detailing the visitation 

issues. The Respondent concluded that, "[t]his Court finds that Plaintiff [Mother] is in contempt of the 

Court's order to facilitate visitation on weekends with the Father, AN ORDER TO SHOW CAUSE 

SHALL ISSUE." 

The Minute Order further stated, "[m]other shall bring the minor child to Dept. J, Court room 

[sic] #4, on June 15, 20 I 6 at 1 :30 p.m. If the Mother fails to deliver the minor child to the courtroom 

on June 15, 2016, she shall be deemed in further contempt of Court, and sentenced to twenty-five (25) 

days incarceration. If the Mother fails to appear, a bench warrant shall issue." The Minute Order also 

addressed other Order to Show Cause issues that were not related to visitation, and stated in closing, 

"[t]he Order to Show Cause Hearing shall be scheduled for July 28, 2016 at 1 :30 p.m." 

The Mother arrived with her minor child at the scheduled hearing on June 15, 2016. 

Respondent ordered all parties and counsel, except the minor child, to leave the courtroom, and 

Respondent addressed the child for nine (9) minutes off the record. The Mother was not allowed to 

return to the courtroom and was escorted off the Courthouse property. In the Mother's absence, 

Respondent awarded the Father temporary sole legal and physical custody, terminated the Father's child 

support obligation, ordered the Mother to pay the statutory minimum child support to the Father, and 

ordered the Mother to have no contact with the minor child. 

The minor child was clearly distressed and cried during the entire process while the Father 

remained impassive at his counsel table. Respondent addressed the crying minor child by stating that 

the change in custody occurred because the Mother and minor child were not cooperative with the Court 

ordered visitations. Respondent further stated that if the minor child refused to go with the Father she 

would end up in Child Haven, which Respondent referred to as a jail for kids. 

2 
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1 At the court proceeding on June 15, 2016, no evidence or testimony was entered into the record 

2 regarding the change of custody, change in child support or the finding of contempt. No Order to Show 

3 Cause issued regarding the failure to facilitate visitation or notice regarding the change of custody 

4 and/or child support, and no hearing was held. 

5 II. 

6 

Motion 

Respondent filed her Motion to Dismiss the Complaint on May 11, 2018. In her Motion, 

7 

8 

9 

10 

11 

12 
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Respondent cited to Judge Weller's motion to dismiss1 arguing that the Commission's procedures 

regarding investigating complaints are in contravention of the Rules of the Commission, Nevada Rules 

of Civil Procedure, and Respondent's due process rights. Regarding due process violations, Respondent 

states that the Commission improperly wears multiple hats as it executes the investigation, prosecution, 

hearing, and decision in judicial discipline matters. Furthermore, Respondent questions who is making 

the determination as to whether a rule violation has occurred and whether those same judges or 

individuals are on the ultimate hearing panel. Respondent argues if they are the same individuals, then 

in effect they have already prejudged the case without hearing Respondent's witnesses, mitigating 

evidence and defenses. Pertaining to civil procedure violations, Respondent notes that pursuant to the 

Nevada Rules of Civil Procedure, interrogatories are sent out only after a formal complaint has been 

filed; however, the Commission sends out interrogatories before a case is assigned to a prosecuting 

officer. 

Respondent cites to Judge Weller's points and authorities which argued that the Commission 

failed to follow applicable procedural rules, and thus acted in excess of its jurisdiction and denied Judge 

Weller his Fourteenth Amendment due process rights. Moreover, Respondent cites to the Whitehead 

decisions and the ABA Model Rules that Judge Weller used in his motion to highlight the need for 

separate investigative a~d adjudicative functions of the commission members. Respondent 

acknowledges that the Nevada Supreme Court has the ultimate authority to review the Commission's 

findings de novo. Assad v. Nevada Commission on Judicial Discipline, 124 Nev. 391 (2008). 

27 1 Respondent attached and incorporated by reference Exhibit A, a copy of Judge Weller's untiled points and authorities for 
Case No. 2017-025-P. Respondent noted that the cases are the same on a procedural level even though the cases are 

28 factually distinct. 

3 
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Finally, Respondent agrees with Judge Weller's points and authorities that there is no basis set 

forth within the interrogatories to justify the use of interrogatories prior to the filing of a fonnal 

statement of charges. 

III. Opposition 

The Prosecuting Officer argues that Respondent inappropriately integrated an untiled, twenty­

nine page pleading from an entirely different case in her Motion. The Prosecuting Officer notes that 

Respondent incorporated the entire motion as her own by stating that her case and Judge Weller's are 

almost identical. However, the Prosecuting Officer attests that even if Judge Weller's arguments were 

applicable to Respondent, her Motion exceeds the Commission's Pre-Hearing Order page limits of 

fifteen (15) pages for the motion. While the limitation does not apply to exhibits, Respondents use of 

the "exhibit" as a pleading causes Respondent's Motion to be thirty-five pages. Furthennore, he notes 

that Respondent did not seek pennission to file a motion in excess of the page limits. 

Moreover, the Prosecuting Officer notes that Judge Weller's arguments are not applicable to 

Respondent. Judge Weller argues that the allegations against him lack merit and thus the Commission's 

decision was arbitrary and capricious in violation of Judge Weller's Fourteenth Amendment rights. 

However, the Prosecuting Officer further notes that no such argument has been made by Respondent, as 

Respondent's case centers upon a hearing that was recorded on the Court's JAVS system, with the 

exception of nine (9) minutes, and related court filings. 

The Prosecuting Officer noted that in Mosely v. Nevada Commission on Judicial Discipline, the 

Nevada Supreme Court analyzed the combination of the Commission's investigative, prosecutorial and 

adjudicative functions in regards to a judge's due process rights. 177 Nev. 371, 22 P. 3d 655 (2001). 

The Prosecuting Officer states that the Court rejected that argument, and noted that the Commission is 

authorized to play multiple roles through the legislative intent manifested in the amendment process to 

the Constitution. See Mosley at 379 (citing to Withrow v. Larkin, 421 U.S. 35 (1975) (holding that a 

medical disciplinary board's process of investigating and then holding a hearing on the same issues did 

not deny the doctor his procedural due process rights). The Prosecuting Officer declares that judicial 

discipline proceedings wherein there is a combination of adjudicative and prosecutorial functions is not 

biased per se, and without more, does not violate a judge's due process rights. Mosley, 117 Nev. At 

4 
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1 380. 

2 The Prosecuting Officer further argues that pursuant to Mosely. Respondent has the burden of 
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showing actual bias to prove a violation of her due process rights. The Prosecuting Officer notes that 

Respondent claims that the Commission is inherently biased because the Commission had made a 

probable cause determination; however, he opines that this argument was rejected by the Nevada 

Supreme Court in Matter of Davis, 113 Nev. 1204, 1218 (1997) (holding that probable cause 

determinations are not determinations of guilt, and that proof by clear and convincing evidence is 

required at the formal adjudicatory level, thus Commissioners who found probable cause were not 

disqualified from participating in the formal hearing). 

The Prosecuting Officer emphasizes that the Commission is presumed to be comprised of people 

who are capable of judging a controversy fairly on the basis of its own circumstances. Mosley, 117 

Nev. At 381 (citing to Withrow, 421 U.S. at 54). Therefore, the Prosecuting Officer argues that the 

burden rests upon Respondent to overcome the presumption that the Commission is unbiased. Id. 

The Prosecuting Officer further argues that Respondent's contention that Nevada should adhere 

to the 1994 ABA Model Rules for Judicial Discipline Enforcement ("Model Rules") of a two-panel 

system, separating investigative and adjudicative functions, is without merit as those rules were rejected 

in Nevada when the Nevada Constitution was amended in 1997 to create the modem Commission. 

Moreover, he notes, that decisions of the Commission are reviewed de novo; therefore, any risk of harm 

to Respondent is minimal. 

ISSUES 

Whether the combination of the Commission's investigative, prosecutorial and adjudicative 

functions violate the due process rights of Respondent. 

STANDARD OF LAW 

The Nevada Rules of Civil Procedure provide that the defense of lack of jurisdiction over the 

subject matter may, at the option of the defendant. be made by motion. NRCP 12(b)(l). 

NRCP 12(b)(5) permits a party to file a motion to dismiss for failure to state a claim upon which 

relief can be granted. In considering a motion to dismiss, the court construes all factual allegations in 

the complaint as true and draws all inferences in favor of the non-moving party. Buzz Stew, LLC v. City 
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of North Las Vegas, 181 P.3d 670,672 (Nev. 2008). A complaint will be dismissed if it appears beyond 

doubt that the plaintiff can prove no set of fact which, if true, would entitle it to relief. Id. 

DISCUSSION 

Respondent's Motion to Dismiss attacks the composition and procedures of the Commission as 

it relates to due process. However, the cited points and authorities are in the form of an exhibit to 

Respondent's Motion. Respondent attached an untiled brief of the Honorable Charles Weller for Case 

No. 2017-025-P. Procedurally, the Commission issued a Prehearing Order in this matter, wherein 

motions were limited to fifteen pages in length. While the Prehearing Order does not set a page limit for 

exhibits, Respondent's incorporation of an exhibit as her own argument is a blatant attempt to 

circumvent the reasonable page limits set by the Commission. Therefore, Respondent's Motion is 

procedurally in violation of the Commission's Prehearing Order, and as such, only the actual Motion 

filed by Respondent and the Prosecuting Officer's Opposition will be addressed in this Order. 

Respondent makes an overall due process argument that the Commission wears too many hats, 

stating that the Commission does the investigation, prosecution, and adjudicatory functions. Moreover, 

Respondent notes that it is unclear if the same Commissioners participate in the initial determination of 

probable cause and in the formal hearing. Respondent's concern is that if the same Commissioners 

participate in both proceedings, the clear and convincing evidence standard falls to the wayside. 

However, this due process argument has already been ruled upon in Mosley v. Nevada Comm'n on 

Judicial Discipline, 117 Nev. 3 71, 22 P .3d 655 (2001 ); see also Matter of Davis 113 Ne. 1204, 1218, 

946 P. 2d 1033, 1043 (1997) (holding that because some of the Commissioners previously had found 

there was probable cause to believe appellant had committed perjury does not require that they be 

disqualified from participating in the formal hearing). In Mosely, the Court held that the Commission's 

combination of prosecutorial, investigative, and adjudicative functions is not implicitly prejudicial to 

judges brought within the disciplinary process, and therefore, the Commission's procedures do not 

violate a judge's protected due process rights. 

The combination of investigative and prosecutorial functions vested in disciplinary commissions 

has been consistently upheld by the Nevada Supreme Court and other courts. See, e.g., Matter of Davis, 

113 Nev. 1204, 1218, 946 P.2d 1033, 1043 (1997); Mosley v. Nevada Comm'n on Judicial Discipline, 
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22 P.3d 655, 660 (Nev. 2001) ("Although the Court's ruling concerned an administrative agency and 

not, as here, a court of judicial performance [ or discipline], . . . Withrow is otherwise indistinguishable 

and therefore dispositive."); Mississippi Comm'n on Judicial Performance v. Russell, 691 So.2d 929, 

946 (Miss. 1997) (bifurcated judicial disciplinary process presented "no more evidence of bias or the 

risk of bias ... than inheres in the very fact that the Board had investigated and would now adjudicate") 

(quoting Withrow, 421 U.S. at 54); In re Eriksson, 36 So.3d 580, 591 (Fla. 2010) (finding that "the 

analysis of Withrow from other jurisdictions [in the context of judicial discipline J is persuasive"). 2 

The Mosely and Davis decisions ruled that the combination of functions did not per se violate 

the judges' due process rights; however, the Court noted that in order to make such a finding, a judge 

must show actual bias. Respondent, as in the Mosely and Davis cases, has not demonstrated actual bias. 

Moreover, Commission Procedural Rule 3(6) permits challenges for cause for a judge to disqualify a 

commissioner for actual or implied bias or prejudice or other cause based upon an affidavit specifying 

why the disqualification is sought. Respondent did not file such a challenge for cause, but rather she 

filed a peremptory challenge to remove a Commissioner, the Honorable Jerome Polaha, under 

Commission Procedural Rule 3(8). 

Respondent alleges that her due process rights were violated during the investigatory phase of 

the proceedings regarding the Commission's use of interrogatories. Respondent's objections to 

answering interrogatories after the investigation has occurred, but before a prosecuting officer is 

appointed, lacks merit. Although not mandated by procedural due process, Commission Procedural 

Rule 12 permits the judge an opportunity to present information during the investigatory process. The 

interrogatories provide Respondent with more due process as the interrogatories narrow the issues from 

the initial complaint filed with the Commission, to allegations based upon the factual findings 

2 See, e.g., Withrow v. Larkin, 421 U.S. 35, 52-58 ()975), wherein the Supreme Court rejected a physician's challenge to the 

constitutionality of the Wisconsin Medical Examining Board on the basis that the Board's combined investigative and 

adjudicative functions implicitly biased the adjudicators and, therefore, violated due process. Withrow, 421 U.S. at 57-58. 

Noting that constitutional due process does not bar a judge from making a preliminary determination of probable cause and 

then presiding over a criminal trial, the Court held that such a combination of investigative and adjudicative functions in an 

administrative agency likewise did not violate due process. Id., at 56-57. Further the Court held that "The mere exposure to 

evidence presented in non-adversary investigative procedures is insufficient in itself to impugn the fairness of the board 

members at a later adversary hearing. Without a showing to the contrary, [Commission members including judges, attorneys 

and laypersons] 'are assumed to be [people] of conscience and intellectual discipline, capable of judging a particular 

controversy fairly on the basis of its own circumstances."' Withrow, 42) U.S. at 55 (quoting United States v. Morgan, 3 J3 

U.S. 409,421 (1941). 
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supported by the independent investigator's investigation, and subsequent determination by the 

Commission based on the same. Commission Procedural Rule 12 effectuates important public policy 

concerns regarding the confidentiality required in judicial disciplinary proceedings prior to the filing of 

a formal statement of charges. NRS 1.4683. In this instance, Respondent provided the Commission 

with a detailed written response and exhibits. 

Furthermore, confidentiality during the investigatory stage protects a judge's due process rights. 

Such confidentiality protects judges from "injury which might result from publication of unexamined 

and unwarranted complaints," and further enhances the public confidence in the judicial system by 

preventing the "premature announcement of groundless claims of judicial misconduct or disability since 

it can be assumed that some frivolous complaints will be made against judicial officers." Landmark 

Communications, Inc. v. Virginia, 435 U.S. 829, 835 (1978); see also Jones v. Nev. Comm 'n on Jud. 

Discipline, 318 P.3d 1078 (2014) citing to In re Flanagan, 690 A.2d 865, 875 (Conn 1997) (holding 

that "Two interests must be accommodated in judicial disciplinary proceedings: (I) the review council 

must have broad authority to investigate the conduct of our judges in order to maintain public 

confidence in the judiciary; and (2) our judges must be afforded adequate process before discipline is 

imposed to ensure that discipline is not imposed on the basis of unfounded charges of misconduct."). 

Therefore, the fact that Respondent was provided an opportunity to respond to allegations in the 

complaint and investigatory findings while the matter was confidential, protected Respondent's due 

process rights. 

Moreover, procedural due process rights attach at the adjudicatory stage, and not during the 

investigatory phase of the judicial discipline process. Jones v. Nevada Comm'n on Judicial Discipline, 

318 P .3d I078, 1083 (Nev. 2014 ). Judicial discipline proceedings consist of two distinct phases, one 

investigatory and the other adjudicatory, wherein the investigatory phase is confidential and the 

adjudicatory phase is public. "It is during this [adjudicatory] phase that the judge's legal rights are 

adjudicated, not before. Accordingly, due process rights will generally not attach before a formal 

statement of charges is filed." Jones at 1083; see also Ryan v. Comm'n on Judicial Performance, 754 

P .2d 724, 729 (Cal. 1988) (stating that while "a judge certainly has the right to conduct a proper defense 

in disciplinary actions[,] ... the right attaches [only] once formal proceedings are instituted," not during 
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the preliminary investigation); In re Petition to Inspect Grand Jury Materials, 576 F. Supp. 1275, 1284 

(S.D. Fla. 1983), affd, 735 F.2d 1261 (11th Cir. 1984) (observing that during the judicial-misconduct 

investigatory stage "procedural protections are minimal at most"). 

The Commission has protected Respondent's due process rights. The procedures employed by 

the Commission in this case followed the step by step path set out in the Procedural Rules of the 

Commission from the initial complaint through the investigation and adjudication phase. Moreover, due 

process rights do not attach until the formal statement of charges issues; therefore, Respondent lacks a 

procedural due process constitutional challenge to the Commission's investigatory procedures. 

Furthermore, the Nevada Supreme Court has de novo authority over the Commission's adjudicatory 

decisions, thus there is another layer of due process protection for Respondent. Moreover. Respondent 

has not shown the bias required by the Nevada Supreme Court in Davis, Mosley, and Jones to support 

her assertion of a denial of due process. 

Respondent's Motion to Dismiss the Complaint is therefore denied. 

The Honorable Thomas L. Stockard is authorized to sign this Order on behalf of the full 

Commission. 

ITISSOORDE~ 

DATED this CX~ dayofMay,2018. 

STATE OF NEV ADA 
COMMISSION ON JUDICIAL DISCIPLINE 

~ ~-~ 
Thomas L. Stockard, Presiding Officer 
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CERTIFICATE OF SERVICE 

I hereby certify on this ~ ~ ay of~ • 2018, I transmitted a copy of the foregoing ORDER 

DENYING MOTION TO DISMISS COMPLAINT, via email and by placing said document in the 

U.S. Mail, postage prepaid, addressed to: 

William B. Terry, Esq. 
William B. Terry, Chartered Attorney at Law 
530 South Seventh Street 
Las Vegas, NV 89101-6011 
Info@WilliamTerryLaw.com 
Counsel for Respondent 

Thomas C. Bradley, Esq. 
Sinai, Schroder, Mooney, Boetsch, Bradley & Pace 
448 Hill Street 
Reno,NV 89501 
Tom@TomBradleyLaw.com 
Prosecuting Officer 
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BEFORE THE NEV ADA COMMISSION ON JUDIC .tt:"Mtet~lf.lte::-----, 

STATE OF NEV ADA 

In the Matter of 

HEIDI ALMASE, former Municipal Court 
Judge, City of Las Vegas, County of Clark, 
State of Nevada, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 2017-099-P 

SEP 2 6 2018 I 
ON JUDICIAL DISCIPLINE 

ORDER DENYING MOTION TO DISMISS COMPLAINT 

11 Currently before the Commission on Judicial Discipline ("Commission") is a Motion to Dismiss 

12 Complaint ("Motion"), which was filed by former Municipal Court Judge Heidi Almase, City of Las 

13 Vegas, Clark County ("Respondent") on September 6, 2018. Opposition to Respondent's Motion to 

14 Dismiss Complaint was filed by the Prosecuting Officer to the Commission ("Prosecuting Officer'') on 

15 September 10, 2018. The Reply to the Prosecuting Officer's Opposition ("Reply") was filed by 

16 Respondent on September 12, 2018. 

17 STATEMENT OF FACTS 

18 The underlying Formal Statement of Charges ("FSOC") alleges that in 2017, Respondent ran for 

19 a second term as a Municipal Court Judge. Respondent was initially represented in her bid for re-

20 election by David Thomas, Esq. After Mr. Thomas withdrew from representing Respondent, she 

21 entered into an Independent Contractor Agreement with Jennifer C. Barrier, on April I 0, 2017, for 

22 campaign management. On June 6, 2017, Ms. Barrier posted a photo-shopped image of the actor 

23 Dwayne ''the Rock" Johnson with Respondent on the Respondent's official Facebook page. The image 

24 was captioned: "It just makes sense: Re-Elect Judge Heidi Almase" and identified Dwayne Johnson, 

25 including his signature. Respondent commented on the photo/page: "I'm 'almost' taller than him. 

26 Almost." On or about June 7, 2017, the Las Vegas Review Journal ("Review Journar) ran an article 

27 about the Facebook posting in which the reporter asked Ms. Barrier if she had authority to post the 

28 image of Mr. Johnson. Ms. Barrier replied she was " ... waiting on written authorization to use his 
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1 photo ... " and added, "It was never an endorsement." In her interview with the Commission's 

2 Investigator, Respondent said she had no prior knowledge that Ms. Barrier was going to post this 

3 image. Respondent also stated that Ms. Barrier assured her, after the image was posted, that she had 

4 obtained Mr. Johnson's permission to use his likeness on Respondent's Facebook page. Respondent 

5 stated Ms. Barrier explained that she had "family connections" with Mr. Johnson. The picture was 

6 removed from Respondent's official Facebook page shortly after Ms. Barrier spoke to the Review 

7 Journal. Respondent later apologized for the Dwayne Johnson Facebook posting in a press release 

8 dated June 9, 2017. She also verbally self-reported these actions to the Commission on June 8, 2017, 

9 and followed up with a letter to the Commission dated June 9, 2017. Ms. Almase lost the election to her 

10 opponent. 

11 I. Motion 

12 Respondent in her motion notes that she answered interrogatories prior to the FSOC being 

13 filed in this matter. Respondent opines that the Commission's use of interrogatories prior to the filing 

14 of the FSOC violates Respondent's due process rights. She cites to Nevada Revised Statutes ("NRS") 

15 and Commission Procedural Rules which state that the Nevada Rules of Civil Procedure ("NRCP") 

16 and Evidence apply after a FSOC has been filed in a matter. Respondent further cites to NRCP 26(a) 

17 and NRCP 33(a) pertaining to discovery. Moreover, Respondent acknowledges Canon 2, Rule 

18 2.16(A) that a judge shall cooperate with judicial disciplinary agencies, and that due process rights are 

19 generally not implicated in the investigatory phase, citing to Jones v. Nev. Comm 'n on Jud. Discipline, 

20 130 Nev. Adv. Op. 11,318 P. 3d 1078, 1082 (2014). 

21 Respondent asserts that she cooperated with the Commission's investigation and answered the 

22 interrogatories under oath. She highlights that the December 7, 2017 letter that accompanied the 

23 interrogatories stated that failure to respond to the documents would be considered an admission 

24 pursuant to Commission Procedural Rule 12(3). She further notes that the letter stated that the 

25 investigation was complete. Respondent emphasized that Interrogatory No. 19 directed Respondent to 

26 admit or deny the alleged violations of the Canons prior to a FSOC being filed by the Prosecuting 

27 Officer. Respondent argues that even in the context of an administrative disciplinary proceeding, such 

28 a requirement violates her due process protections. Moreover, Respondent cites to NRS Chapter 
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1 622A regarding administrative procedures before administrative bodies wherein interrogatories and 

2 discovery begin only after the filing of a complaint, citing NRS 622A.330(1) and (3). 

3 Respondent further states that the Commission has relied upon the position that interrogatories 

4 are propounded during the investigatory phase and are confidential pursuant to Commission 

5 Procedural Rule 12.1 Respondent argues that NCJD's reliance in this regard is misplaced as actual 

6 prejudice occurs because admissions are required, or the judge shall face automatic discipline. 

7 Therefore, Respondent requests that the FSOC against her be dismissed, and that a letter of caution be 

8 issued. 

9 II. Opposition 

10 The Prosecuting Officer in her Opposition states that NRS 1.462(2) provides that the Nevada 

11 Rules of Civil Procedure apply to proceedings before the Commission after the filing of a FSOC. The 

12 Prosecuting Officer argues that Respondent cites no authority for her request that the Commission 

13 dismiss with prejudice the FSOC filed with the Commission on April 19, 2018, and that Respondent 

14 cannot meet the prerequisites for dismissal under NRCP 12(b)(5) and its interpretative case law, citing 

15 to BlackfackBondingv. City of Las Vegas, 116 Nev. 1213, 1217, 14 P.3d 1275, 1278 (2000). 

16 The Prosecuting Officer argues that the Commission acted pursuant to its governing statutes 

17 and Commission Procedural Rules and that Respondent was not denied any due process rights. 

18 Respondent underscores that the Nevada Supreme Court has clarified when due process is afforded in 

19 cases before the Commission in The Honorable Steven E. Jones v. Nevada Commission on Judicial 

20 Discipline, 130 Nev. Adv. Op. 11 (2014). She sets forth the argument that pursuant to Jones, due 

21 process rights will generally not attach before a FSOC is filed citing Jones at 1083-84. She further 

22 contends that Jones supports "unobstructed investigation" prior to the filing of the FSOC, and that 

23 there is no basis for dismissal under the NRCP 12(b)(5) analysis. 

24 The Prosecuting Officer claims that Respondent ignores the statutory and procedural authority, 

25 which is on point regarding the use of interrogatories. She contends that NRS 1.4667(3) applies after 

26 the investigation, but before the FSOC, and states: "If the Commission determines that such a 

27 

28 1 Respondent cites to In the Matter of the Honorable Rena G. Hughes, Case No. 2016-113-P and In the Matter of the 

Honorable Charles Weller, Case No. 2017-025-P. 
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1 reasonable probability exists, the Commission shall require the judge to respond to the complaint in 

2 accordance with procedural rules adopted by the Commission." Therefore, she explains that the 

3 Commission adopted its Procedural Rule 12, Determination to Require an Answer, section 2: 

4 If the Commission determines it could in all likelihood make a determination that there is 
a Reasonable Probability the evidence available for introduction at a formal hearing 

5 could clearly and convincingly establish grounds of disciplinary action, it shall require 
the respondent named in the complaint to respond. 

6 

7 The Prosecuting Officer asserts that NRCP 26(a) regarding discovery does not apply at this point of the 

8 process, because the Commission has its own Procedural Rule on point. 

9 The Prosecuting Officer notes that Respondent admits that due process relief can be granted on 

10 a showing of actual prejudice. Motion, p. 8, 11. 11-15. The Prosecuting Officer cites to Jones at 1084, 

11 wherein it defines actual prejudice in the context of a NCJD case as the Commission having taken 

12 action which is absolutely prohibited or having asserted charges which were "unfounded or rendered 

13 with improper motive" or "stated in a manner insufficient to allow Judge Jones to respond." The 

14 Prosecuting Officer proclaims that Respondent offers no allegations or evidence that the charges in her 

15 FSOC were unfounded, put forward with improper motive or were impossible for her to answer. 

16 The Prosecuting Officer rebuts Respondent's assertion that NRS Chapter 622A, "Administrative 

17 Procedure Before Certain Regulatory Bodies" applies to the Commission. The Prosecuting Officer 

18 explains that the Commission was created by the Nevada Constitution and statutes to serve as the 

19 independent body tasked with disciplining judicial behavior pursuant to the Revised Nevada Code of 

20 Judicial Conduct.2 Therefore, she stresses that the Nevada Administrative Procedures are not part of 

21 the enforcement scheme of the Commission. 

22 The Prosecuting Officer indicates that Respondent argues "as have Judges Hughes and Weller" 

23 that "the NCJD has historically relied on the position that interrogatories are propounded during the 

24 investigatory phase and are confidential under Commission Rule 12." Motion, p. 10, 11. 1 14.3 The 

25 Prosecuting Officer states this is correct and that the Commission is justified in taking this position. The 

26 
2 The Revised Nevada Code of Judicial Conduct ("Revised Code") took effect January 19, 2010, pursuant to ADKT 427. 

27 3 Respondent cites to her Exhibit 8, the May 25, 2018 NCJD Order Denying Motion to Dismiss Complaint in the Judge 

Hughes case and the appeal, Docket No. 76117 (filed June 18, 2018). She also cites to the NCJD Case No. 2017-025-P 

28 against Judge Charles Weller and the Supreme Court Order Denying Writ in that case, filed August 22, 2018, Docket No. 

76260. 
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1 Prosecuting Officer quoted portions from the Hughes Order referenced in the Motion at p. 10, 11.4. 

2 Therefore, the Prosecuting Officer expounds that Respondent's references to the ruling in the Judge 

3 Hughes case support the actions taken by the Commission in the instant case. 

4 Finally, the Prosecuting Officer asserts that Respondent's prayer for relief runs contrary to the 

5 Commission's authority, and must be denied on substantive and procedural grounds. First, she argues 

6 that Respondent's arguments fail to prove "beyond a doubt" that the charges could prove "no set of 

7 facts" to justify discipline citing to NRCP 12(b )( 5). 

8 Second, she contends that NRS 1.4657(2) provides for the possibility of the Commission issuing 

9 a letter of caution, but only if it first determines that the verified complaint does not contain 

1 o "objectively verifiable evidence from which a reasonable inference can be drawn that a judge 

11 committed misconduct or is incapacitated." (See, 1.4657(1)). The Prosecuting Officer affirms that this 

12 case is well beyond that stage. 

13 III. Reply 

14 In her Reply, Respondent notes that the Prosecuting Officer did not deny or otherwise respond 

15 to Respondent's factual assertion set forth in the Commission's December 7, 2017 correspondence 

16 stating the investigation was complete and directing Respondent to answer. See Motion to Dismiss, p. 

17 5, 11. 15-20. Similarly, she argues that the Prosecuting Officer did not deny or otherwise respond to 

18 Respondent's argument that mandating Respondent to admit or deny allegations in interrogatories under 

19 oath violates applicable procedural rules and, therefore, violates Respondent's due process rights and 

20 results in actual prejudice. See Motion to Dismiss, p. 5, 11. 20-25; pp. 7-9. 

21 Respondent cited to Jones v. Nev. Comm 'non Jud. Discipline, 130 Nev. Adv. Op. 11, 318 P.3d 

22 1078, 1098 (2014 ), for the proposition that when a judicial office is at stake, a fair trial is mandated by 

23 due process. She further cites to Jones [at 1082 (internal citations omitted)], noting that due process 

24 rights are not normally implicated during the investigatory phase of judicial discipline proceedings, 

25 thus relief will only be granted based upon actual prejudice. Respondent opines that she is challenging 

26 the Commission's rule and procedure allowing interrogatories to be propounded prior to the filing of a 

27 FSOC. Respondent alleges that even assuming the interrogatories were propounded during the 

28 investigative phase, the interrogatories state that they must be submitted under oath and that failure to 
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1 respond would be considered an admission. Respondent contends that she was never informed that the 

2 interrogatories were voluntary. 

3 Respondent points to analogous statutory authority codified at NRS Chapter 622A (as well as 

4 NRCP 26(a) and 33(a)) which specifically preclude propounding interrogatories prior to the filing of a 

5 complaint. Respondent contends the self-promulgated rules are also self-serving as any judicial officer 

6 or judicial candidate subject to discipline is impermissibly caught between the rule requiring 

7 cooperation and the right to challenge any disciplinary action brought against them. Respondent insists 

8 that the Commission cannot denominate the process as 'investigatory' to avoid the error and due process 

9 violations. Respondent points out definitions of error found in criminal proceedings. Reply p. 6, 11. 1-7. 

1 O Respondent contends that because there are no protections when interrogatories are propounded 

11 in this way, the error here amounts to the type of structural error found in criminal proceedings as it 

12 affects the very framework of the proceedings rendering the hearing fundamentally unfair. For that 

13 reason, Respondent stresses the Motion to Dismiss can survive an NRCP 12(b)(5) analysis and, for a 

14 similar reason, contends actual prejudice occurred. Answering the Prosecuting Officer's argument that 

15 Respondent's Prayer for Relief runs contrary to the Commission's governing authority, Respondent 

16 argues there is nothing in the rules or caselaw suggesting that matters have never been, nor will ever be, 

17 negotiated based on fairness, judicial economy, or the procedural posture of a case. 

18 Respondent reiterates her statement that her actions were non-willful and isolated in nature. 

19 Therefore, she requests that the Commission dismiss the FSOC and issue a letter of caution. 

20 ISSUES 

21 Whether the Commission violated Respondent's due process rights by issuing interrogatory type 

22 questions to Respondent prior to the issuance of a FSOC, and therefore whether the FSOC should be 

23 dismissed. 

24 STANDARD OF LAW 

25 The Nevada Rules of Civil Procedure provide that the defense of lack of jurisdiction over the 

26 subject matter may, at the option of the defendant, be made by motion. NRCP 12(b)(l). NRCP 12(b)(5) 

27 permits a party to file a motion to dismiss for failure to state a claim upon which relief can be granted. 

28 In considering a motion to dismiss, the court construes all factual allegations in the complaint as true 
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1 and draws all inferences in favor of the non-moving party. Buzz Stew, LLC v. City of North Las Vegas, 

2 181 P.3d 670, 672 (Nev. 2008). A complaint will be dismissed if it appears beyond doubt that the 

3 plaintiff can prove no set of fact which, if true, would entitle it to relief. Id. 
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I II 

Ill 

II I 

Nevada Constitution Sec. 21. Commission on Judicial Discipline; Code of Judicial 

Conduct. 

5. The Legislature shall establish: 

(d) The confidentiality or nonconfidentiality, as appropriate, of proceedings 

before the Commission, except that, in any event, a decision to censure, retire or remove 

a justice or judge must be made public. 

7. The Commission shall adopt rules of procedure for the conduct of its hearings 

and any other procedural rules it deems necessary to carry out its duties. 

11. The Commission may: 

( d) Exercise such further powers as the Legislature may from time to time confer 

upon it. 

NRS 1.4667 Review of report of investigation; letter of caution; judge to respond to 

complaint under certain circumstances 

1. The Commission shall review the report prepared pursuant to NRS 1.4663 to 

determine whether there is a reasonable probability that the evidence available for 

introduction at a formal hearing could clearly and convincingly establish grounds for 

disciplinary action against a judge. 
2. If the Commission determines that such a reasonable probability does not exist, the 

Commission shall dismiss the complaint with or without a letter of caution. The 

Commission may consider a letter of caution when deciding the appropriate action to be 

taken on a subsequent complaint against a judge unless the caution is not relevant to the 

misconduct alleged in the subsequent complaint. 
3. If the Commission determines that such a reasonable probability exists, the 

Commission shall require the judge to respond to the complaint in accordance with 

procedural rules adopted by the Commission. 

NRS § 1.4667 

Commission Procedural Rule 12 - Determination to Require an Answer 

2. If the Commission determines it could in all likelihood make a determination that there 

is a Reasonable Probability the evidence available for introduction at a formal hearing 

could clearly and convincingly establish grounds for disciplinary action, it shall require 
the Respondent named in the complaint to respond. 
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1 DISCUSSION 

2 Respondent alleges that her due process rights were violated during the investigatory phase of 

3 the proceedings regarding the Commission's use of interrogatories.4 Respondent's objections to 

4 answering interrogatories after the investigation has occurred, but before a prosecuting officer is 

5 appointed, lacks merit. Commission Procedural Rule 12 permits the judge an opportunity to present 

6 information after the investigation but before the matter is potentially made public. The interrogatories 

7 provide Respondent with more due process as the interrogatories narrow the issues from the initial 

8 complaint filed with the Commission, to those supported by the factual findings of the independent 

9 investigator's investigation and subsequent Determination by the Commission based on the same. 

10 Commission Procedural Rule 12 effectuates important public policy concerns regarding the 

11 confidentiality required in judicial disciplinary proceedings prior to the filing of a FSOC:5 NRS 

12 1.4683. In this instance, Respondent provided the Commission with a detailed written response. 

13 Furthermore, confidentiality during the investigatory stage protects a judge's due process rights. 

14 Such confidentiality protects judges from "injury which might result from publication of unexamined 

15 and unwarranted complaints," and further enhances the public confidence in the judicial system by 

16 preventing the "premature announcement of groundless claims of judicial misconduct or disability since 

17 it can be assumed that some frivolous complaints will be made against judicial officers." Landmark 

18 Communications, Inc. v. Virginia, 435 U.S. 829, 835 (1978); see also Jones v. Nev. Comm'n on Jud. 

19 Discipline, 318 P.3d 1078 (2014) citing to In re Flanagan, 690 A.2d 865, 875 (Conn 1997) (holding 

20 that "Two interests must be accommodated in judicial disciplinary proceedings: (1) the review council 

21 must have broad authority to investigate the conduct of our judges in order to maintain public 

22 confidence in the judiciary; and (2) our judges must be afforded adequate process before discipline is 

23 imposed to ensure that discipline is not imposed on the basis of unfounded charges of misconduct."). 

24 Therefore, the fact that Respondent was provided another opportunity to respond to allegations in the 

25 complaint and the investigatory findings while the matter was still confidential, further protected 

26 Respondent's due process rights. 

27 
4 The Commission uses the term "interrogatories"; however, the questions are not interrogatories pursuant to NRCP as the 

28 NRCP apply to Commission proceedings after the FSOC is filed by the Prosecuting Officer. NRS 1.462(2). 
5 These confidentiality concerns originate from the Nevada Constitution, Article 6, Section 21. 
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1 Moreover, procedural due process rights attach at the adjudicatory stage, and not during the 

2 investigatory phase of the judicial discipline process. Jones v. Nev. Comm'n on Judicial Discipline, 318 

3 P.3d 1078, 1083 (Nev. 2014). Judicial discipline proceedings consist of two distinct phases, one 

4 investigatory and the other adjudicatory, wherein the investigatory phase is confidential, and the 

5 adjudicatory phase is public. "It is during this [adjudicatory] phase that the judge's legal rights are 

6 adjudicated, not before. Accordingly, due process rights will generally not attach before a formal 

7 statement of charges is filed." Jones at 1083; see also Ryan v. Comm'n on Judicial Performance, 754 

8 P.2d 724, 729 (Cal. 1988) (stating that while "a judge certainly has the right to conduct a proper 

9 defense in disciplinary actions[,] ... the right attaches [only] once formal proceedings are instituted," 

10 not during the preliminary investigation); In re Petition to Inspect Grand Jury Materials, 576 F. Supp. 

11 1275, 1284 (S.D. Fla. 1983), afj'd, 735 F.2d 1261 (11th Cir. 1984) (observing that during the judicial-

12 misconduct investigatory stage "procedural protections are minimal at most"). 

13 Respondent's contention to dismiss the FSOC is based upon the Commission requesting that 

14 Respondent answer interrogatories. The Constitution, Nevada Revised Statutes and Commission 

15 Procedural Rules all permit a judge to respond to a complaint before it becomes public. This is 

16 procedural due process. For the Commission to impose discipline, a prosecuting officer must be 

17 appointed, FSOC filed and a hearing held. The interrogatories are simply a procedural opportunity for 

18 Respondent to answer and perhaps clarify the allegations in the filed complaint. There are times that 

19 cases are dismissed based upon Respondent's answers to the interrogatories. 

20 The procedures employed by the Commission in this case complied with the Constitutional and 

21 statutory authority of the Commission and followed the step by step path set out in the Commission's 

22 Procedural Rules from the filing of the initial complaint to the present. Moreover, due process rights do 

23 not attach until the FSOC issues; therefore, Respondent has no constitutional due process challenge to 

24 the Commission's investigatory procedures. Furthermore, the Nevada Supreme Court has de novo 

25 authority over the Commission's adjudicatory decisions, thus there is another layer of due process 

26 protection for Respondent. 

27 I I I 

28 / / / 
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Respondent's Motion to Dismiss the Complaint is therefore Denied. The Honorable Thomas 

Armstrong is authorized to sign this Order on behalf of the full Commission. 

IT IS SO ORDERED. 

DATEDthis }~ dayoHP~,2018. 

STATE OF NEVADA 
COMMISSION ON JUDICIAL DISCIPLINE 

2£2------
Thomas Armstrong, Presiding Judge 
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CERTIFICATE OF SERVICE 

I hereby certify on this ~ ay of September, 2018, I transmitted a copy of the foregoing 

ORDER DENYING MOTION TO DISMISS COMPLAINT, via email and by placing said document in 

the U.S. Mail, postage prepaid, addressed to: 

Heidi Almase, Esq. 
674 Rolling Green Drive 
Las Vegas, NV 89169 
Battlborn@hotmail.com 

Kathleen Paustian, Esq. 
Law Offices of Kathleen M. Paustian 
1912 Madagascar Lane 
Las Vegas.NV 89117 
kathleenpaustian@cox.net 
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