IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed
Aug 30 2022 03:20 p.m.
Elizabeth A. Brown
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Vs. Case No. 2014-CR-00062
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INDEX OF PLEADINGS

DESCRIPTION

ADDENDUM TO NOTICE OF WITNESS
(FILED JAN 23'15)

AFFIDAVIT OF PERSONAL SERVICE
(FILED MAY 25'18)

AFFIDAVIT “A”
(FILED NOV 9'20)

AFFIDAVIT “B”
(FILED NOV 9'20)

AFFIDAVIT “C”
(FILED NOV 9'20)

AFFIDAVIT “I”
(FILED NOV 9'20)

AFFIDAVIT OF SERVICE BY MAIL
(FILED DEC 24'18)

AFFIDAVIT
(FILED OCT 6'16)

AFFIDAVIT “C"-
(FILED JAN 4'21)

AFFIDAVIT “ITI”
(FILED NOV 23'20)

AFFIDAVIT “1"
(FILED JAN 4'21)

AFFIDAVIT OF SERVICE BY MAIL
(FILED JAN 6'15)

AFFIDAVIT “2¢
(FILED JAN 4'21)

AFFIDAVIT “A”
(FILED JAN 4'21)

AFFIDAVIT “B”
(FILED JAN 4'21)

PAGE NO.

701-702

2424-2426

3105-3119

3120-3125

3126-3132

3133-3154

3005-3006

1488-1489

3545-3551

3376-3386

3449-3473

537-545

3474-3524

3525-3539

3540-3544

VOL. NO.
(VOL. 5)
(VOL. 18
(VOoL. 23
(VOL. 23
(VOL. 23
(VOL. 23
(VOL. 22
(VOL. 11
(VOL. 28
(VOL. 26
(VOL. 27
(VOL. 3)
(VoL. 27
(VOL. 27
(VOL. 28
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INDEX OF PLEADINGS

DESCRIPTION

ALTERNATIVE SENTENCING SUPPLEMENTAL

REPORT
(FILED APRIL 15'14)

AMENDED ORDER FOR PAYMENT (SEALED)
(FILED DEC 18'14)

APPELLANT'S INFORMAL BRIEF
(FILED APR 19'21)

APPLICATION FOR APPOINTMENT OF

- INTERPRETER

(FILED APRIL 18'14)

APPLICATION FOR ORDER TO PRODUCE
PRISONER
(FILED SEP 27'18)

APPLICATION FOR ORDER TO PRODUCE
PRISONER
(FILED AUG 8'18)

BRIEF REGARDING STRUCTURAL
(FILED SEP 17'18)

CASE - APPEAL STATEMENT
(FILED MAR 8'21)

CASE APPEAL STATEMENT
(FILED JAN 18'19)

CASE APPEAL, STATEMENT
(FILED JUN 22'22)

CASE APPEAL STATEMENT
(FiLED'MAY‘ll'lS)

CERTIFICATE OF MAILING
(FILED FEB 1'21)

CERTIFICATE OF MAILING
(FILED JAN 11'21)

CERTIFICATE'QF SERVICE
(FILED APRIL 11'14)

PAGE NO.

84-85

413

3920-3¢228

233-238

2504-2505

243i—2432
2494-2499
3915-3916
3009-3012
4036-4037
1085-1087
3858-3859
3785-3786

70

VOL. NO.
(VOL. 1)
(VOL. 2)
(VOL. 30
(VOL. 2)
(VOL. 18
(VOL. 18
(VOL:. 18
(VOL. 30
(VOL. 22
(voL. 31
(VOL. 7)
(VOL. 30
(VOL.. 30
(VOoL.. 1)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DESCRIPTION

CERTIFICATE OF -SERVICE
(FILED MAY 25'18)

CERTIFICATE OF SERVICE
(FILED SEP 29'14)

CERTIFICATE OF SERVICE
(FILED APRIL 18'14)

CERTIFICATE OF SERVICE
(FILED APRIL .18'14)

CERTIFICATE OF MAILING
(FILED NOV 14'16)

CERTIFICATE PF MAILING
(FILED NOV 9'20)

CERTIFICATE OF MAILING
(FILED MAR 21'22)
CERTIFICATE OF MAILING
(FILED FEB 11'21)

CERTIFICATE OF MAILING
(FILED NOV 23'20)

CERTIFICATE OF SERVICE
(FILED AUG 4'14)

CERTIFICATE OF MAILING
(FILED APR 21'21)

INDEX OF PLEADINGS

PAGE NO.

2430

280"

227

232

1510

3366-3367

4019-4020

3907-3910

3372-3375

269

3929-3930

CERTIFICATE OF THAT NO TRANSCRIPT

IS BEING REQUESTED
(FILED JAN 18'19)

CLERK’S QERTIFICATE
(FILED JUL 22'20)

3013-3014

3049

CLERKS CERTIFICATE (SUPREME COURT)

(FILED.JAN 14'16)_

EVIDENCE IN MITIGATION
(FILED APR 14'15)

1485

999-1003

VOL. NO.
(VOL. 18
(VvoL. 2)
(VOL. 2)
(VOL. 2)
(VOL. 11)
(VOL. 25)
(VOL. 31)
(VOL. 30)
(VOL.. 25)
(VOL. 2)
(VOL. 30)
(VOL. 22
(VOL. 22
(VOL. 11
(VOL. 6)
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DESCRIPTION

EX PARTE MOTION FOR FUNDS FOR
INVESTIGATOR
(FILED APRIL 7'17)

EX PgRTE MOTION : FOR LEAVING TO HIRE
INVESTIGATOR
(FILED APRIL 14'17)

EX PARTE INVOICE AND REQUEST
FOR PAYMENT
(FILED APRIL 3'17)

EX PARTE APPLICATION FOR ADDITIONAL
INVESTIGATIVE FEES
(FILED JAN 2'15)

EX PARTE INVOICE AND REQUFST FOR
PAYMENT
(FILED JUL 24'17)

EX PARTE MOTION FOR FUNDS FOR A
CRIME SCENE B '
(FILE AUG.8'18)

EX PARTE MOTION FOR INTERPRETER KFEES
(FILFD MAY 16'18) ' e T -

EX PARTE ‘MOTION FOR FUNDS FOR A
PSYCHIATRIC EXPERT
(FILED AUG 8'18)

EX-PARTE MOTION FOR INVESTIGATION FEES

(FILED MAY l6'18)

EX PARTE MOTION FOR POST CONVICTION
REPRESENTATION EXPERT
(FILED AUG 8'18)

EX -PARTE MOTION FOR FINDS FOR
LINGUISTICS EXPERT
(”ILED OCT 25 '18)

EX PARTE APPLlCATION FOR FELS(SEALED)
(FIuED DEC 26'14)

PAGE NO.

1550-1552
1553-1556
1546-1548
462-467

1569-;570

2441-2443

l,._l
\0
~J
'_J
1
'_J
\0
~J
S

2433-2436
1984-198¢
2444-2447

2526-2530

445-447

VOL. NO. |
(VOL. 11)
(VOL. 11)
(VvoL. 11
(VOL. 3)
(VOL._;l‘
(VOL. 18
(VOL. 14
(VOL. 18
(VéL; 14
(VOL. 18
(voLf 18
(VOL. 2)
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DESCRIPTION

EX- PARTE APP ICATION FOR FEES (SEALED)
(FILFD DEC 26'14)

EX PARTE APPLICATION FEES (SEALED)

(FILED APRIL 17'14%

EX PARTE APPLICATICN FOR FUNDS (SEALED)

(FILED NOV 17'14).

EX.PARTE MOTION FOR INTERPRETER
(FILED AUG 16'18)

EX PARTE REQUEST FOR PAYMENT (SEALED)
(FILED DEC 5'14)

EX PARTE MOTION FOR INVESTIGATION FEES
(FILED MAY 16'18)

EX PARTE APPLICATION FOR FUNDS FOR
EXPERT WITNESS (SEALED)
(FILED DEC 5'14)

EX PARTE REQUEST FOR PAYMENT
(FILED FEB 6'15)

EX PARTE MOTION FOR EXPERT WITNESS
FEES
(FILED MAR 7'19)

EXHIBITS FILED
(FILED JAN 4'21)

EXHIBITS FILED
(FILED JAN 4'21)

EXHIBITS FILED
(FIL’D JAN 4'21)

FINANCIAL DISCLOSURE FORM(SEALFD)
(FILED NOov 14'16)

INDEX OF EXHIBITS
(FILED NOV 9'20)

PAGE NO.

142 424
228-231
282-339
2454-2456

347-348

.. 1975-1983

786-787

3016-3029
3693-3780
3552-3654
3655-3692
1502-1507

3155-3256

VOL. NO.
(va. 3)
(VOL. 2)
(VOL. 2)
(VOL. 18
(VOL. 2)
(VOL. 14)
(VOL. 2)
(VOL. 5)
(VOL. 22)
(VOL. 29)
(VOL. 28)
(YOL. 29
(VOL. 11
(VOL. 24
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INDEX OF EXHIBIT(S)
(FILED NOV 9'20)

INDEX OF EXHIBITS
(FILED NOV 9'20)

' INFORMATION

(FILED APRIL 8'14)

INSTRUCTION TO THE JURY
(FILED FEB 5'15)

ISSUED WRIT OF HABEAS CORPUS
(FILED MAY 24'18)

JUDGMENT OF CONVICTION
(FILED APR 21'15)

JURY VENIRE
(FILED JAN 5'15)

JURY  VERDICT
(FILED FEB 5'15)

LIST OF TRIEI JURORS
(FILED JAN 5'15)

MOTION TO COMPEL COMPLIANCE
WITH DISCLOSURE REQUIREMENTS
(FILED SEP 4'18)

MOTION IN LIMINE REGARDING CRIME
SCENE AND AUTOPSY PHOTOGRAPHS

(FILED DEC 12'14)

MOTION TO STRIKE BRIEF REGARDING

STRUCTURAL ERROR- OR, IN THE

ALTERNATIVE, MOTION FOR SUFFICIENT
TIME TO RESPOND TO BRIEF IN WRITING

(FILED -SEP 18'18)

PAGE NO.

3257-3278
3279-3363
55-60
719-758

2422-2423

1016-1018

471
710-718

470
2475-2478

356-360

2500-2502

VOL. NO.
(VOL. 24)
(VOL. 25)
(VoL. 1)
(VOL. 5)
(VOL. 18)
(VOL. 7)
(VOL. 3)
(VOL. 5)
(VOL. 3)
(VOL. 18
(VOL. 2)
18)

(VOL.
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DESCRIPTION PAGE_NO.

MOTION TO EXCLUDE TESTIMONY
OF NATASHA KHARTIKOVA -
(FILED OCT 29'18) ’ 2532-2535

MOTION FOR COURT APPOINTED FEES WITH
AFFIDAVIT IN SUPPORT THEREOF
{FILED APRIIL-17"14) : 221-223

MOTION FOR CQURT ORDER TO ALLOW

DEFENSE INSPECTION OF SCENE OF

ALLEGED OFFENSE

(FILED DEC 31'14) 455-458

MOTION TO RESPONDENT “MOTION TO

DISMISS PRO PER SECOND POST CONVICTION

PETITION FOR A WRIT OF HABEAS”

(FILED JAN 11'21) _ 3781-3784

MOTION TO PROCEED IN FORMA

PAUPERIS :
(FILED MAY 11'15) . 1078-1079
MOTION ‘TO WITHDRAW COUNSEL

(FILED NOV $'20) 3058-3066

-MOTION IN LIMINE REGARDING DEATH

CERTIFICATE . .
(FILED DEC 26'14) 424-441

MOTION TO DISMISS PRO PER THIRD POST

CONVICTION: PETITION FOR WRIT OF HABEAS

CORPUS '

(FILED APRIL 5'22) 4023-4026

MOTION IN LIMINE REGARDING

UNCHARGED MISCONDUCT AND -COLLATERAL

OFFENSES - ‘ :

(FILED DEC 29'14) - 448-451

MOTION FOR DISMISS PRO PER SECOND POST
CONVICTION FOR WRIT OF HABEAS CORPUS
(FILED NOV 19'20) 3368-3371

VOL. NO.
(VOL. 19)
(voL. 2)
(VOL. 3)
(VOL.. 30)
(voLn. 7)
(VOL.22)
(VOL. 3)
(VOL. 31
(VOL. 3)
(VOL. 25
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DESCRIPTION

MOTION FOR EXTENSION OF TIME TO FILE
SUPPLEMENTAL PETITION FOR WRIT OF
HABEAS CORPUS

(FILED JAN 24'18)

MOTLON FOR FUNDS FOR INTERPRETER
(FILED MAY 9'17)

MOTION FOR PRODUCTION OF JAVS
RECORDINGS
(FILED MAY 9$'17)

MOTION FOR PETITION FOR WRIT OF HABEAS
CORPUS (SECOND POST CONVICTION)
(FILED JAN 4'21)

MOTION FOR PETITION TO 1-"‘STABLISH
FACTUAL INNOCENCE ;
(E'UED JAN 4'21)

MOTION 1:‘OR PFTTTIOW FOR EN
BANC RECONSIDERATION
(FILED JAN 3'22)

MOTION FOR APPOINTMENT OF COUNSEL
(FILED nov l4'16)

MOTION FOR. ENLARGEMENT OF
TIME
(FILED APRIL 11'18)

MOTION IN LIMINE REGARDING JUROR-
QUESTIONING OF WITNmSSES
(FILED DEC 12'14) ‘

MOTION IN LIMINE REGARDING TESTIMONY
CONCERNING CRIME SCENE RECONSTRUCTION
BY MATTHEW NOEDEL Co

(FILED-.JAN 20'15)

MOTION TO CONTINUE
(FILED AUG 4114)

PAGE NO.

1574-1579

1561-1564
1558-1560
3445-3446
;447-3448

3933-35942

1508-1509
1493-1497
351-355

588-693

270-275

VOIL.. NO.
(VoL. 11)
(VOL. 11)
(VOL. 11)
(voL. 27)
(VOL.., 27)
(VOL. 31)
(VOL. 11
(VoL. 11
(VOL. 2)
(VOL. 4)°
(VOL. 2)
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DESCRIPTION

MOTION TO RECONSIDER DECISION

(FILED FEBR 11'21)

MOTION TO WITHDRAW REQUEST FOR
PAYMENT FIREARM ’ '
(FILED MAR 6'15)

MOTION TO RECONSIDER DECISION
(FILED FEB 1'21)

MOTION TO WITHDRAW COUNSEL
(FILED OCT 6'16)

NON OPPOSITION TO DEFENDANTS MOTION
IN LIMINE RE: UNCHARGED MISCONDUCT AND

COLLATERAL OFFENSES
(FILED JAN 12'15)
NOTICE OF APPEAL
(FILED JAN 18'18)

NOTICE OF APPEAL
(FILED JUN 21'22)

NOTICE OF APPEAL
(FILED MAY 11715)

NOTICE OF APPEAL
(FILED FEB 22'21)

NOTICE OF ASSOCIATION OF COUNSEL

(FILED SEP 17'18)

NOTICE OF ENTRY OF ORDER
(FILED MAY 25'18) - - _

NOTICE OF ENTRY OF ORDER
(FILED DEC 24'18)

NOTICE OF ENTRY OF ORDER
(FILED JAN’21)

PAGE NO.

3864-3906

815

3815-3857

1486-1487

548-549

3007—3008
4035

10?3—1084
3911-3914
2492-2493
2427-2429
2986-3004

3801-3814

VOL. NO.

(VOL. 30)
(VOL. 5)

(VOL. 30)
(VOL. 11)
(VOL..B)

(VOL. gz)
(VOL. 31)
(VOL. 7)

(VOL. 30)
(VOL. 18)
(VOL. 18)
(VOL. 22)
(VOL. 30)
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DESCRIPTION

NOTICE
(FILED

NOTICE
(FILED

NOTICE
(FILED

NOTTCE
(FILED

NOTICE

OF EXPERT WITNESS
DEC 17'14)

OF EXPERT WiTNESS
JAN 6'15)

OF EXPERT WITNESS
AUG’18) -

'OF EXPERT WITNESS

OCT 25'18)

IN LIEU OF REMITTITUR

(SUPREME COURT)

(FILED

NOTICE
(FILED

NOTICE
(FILED

NOTICE
(FILED

NOTICE

MAR 15'22)

OF MOTION
NOV 9'20)

OF MOTION

NOV i91'20)

OF NON-CAPITAL PROCEEDINGS
APRIL 8'14)

OF NON-OPPOSITION TO

DEFENDANTS MOTION IN LIMINE

(FILED

NOTICE
(PILED

NOTICE
(FILED

NOTICE
(FILED

NOTICE

| REGARDING DEATH CERTTFICATE

DEC 29'14)

OF PROSECUTION TRIAL WITNESS
DEC 17'14)

OF WITNESS
JAN 20'15)

OF WITNESSES
SEP’lDTLB)

OF WITHDRAWAL OF MOTION FOR

COURT ORDER. TO ALLOW DEFENSE
INSPECTION ‘OF. SCENE OF ALLEGED

PAGE NOQ.

369-412

472-536 -

2458-2474

2521-2525

3954

3050-3052

3-3057

w
]
621

68-69

452-453
361-368
585-587

2485-2487

VOL. NO.
(VOL. 2)
(VOL.. 3)
(VOL. 18)
(VOL. 18)
(VOL. 231
(VOL. 22)
(VOL. 22)
(VOL. 1)
(VOL. 3)
(VOL. 2)
(VOL. 4)
(VOL. 18)
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DESCRIPTION

OFFENSE
(FILED JAN 12'15)

OPPOSITION TO STATE'S MOTION TO
INCREASE BAIL
(FILED APRIL 11'14)

OPPOSITION TO DEFENDANTS

"MOTION. TO LIMINE RE: CRIME SCENE

RECONSTRUCTION
(FILED JAN 22'15)

ORDER OF AFFIRMANCE
(FILED FEB 8'22)

ORDER FOR PAYMENT
(FILED 24117)

ORDER DENYING REHEARING
(FILED JAN 14'22)

ORDER
(FILED SEP 27'17)

ORDER OF AFFIRMANCE
(FILED DEC '20'21)

ORDER TO CONTINUE
(FILED AUG 4'14)

ORDER GRANTING EXTENSION OF TIME
(FILED JAN 30'18)

ORDER DIRECTING TRANSMISSION OF RECORD

AND REGARDING BRIEFING
(FILE MAR 23'21)

ORDER

‘(EILED MAY 11'17)

PAGE NO.

546-547

71-80

694-700

3947-3949

1571

3943

1573
3931-3932
276

1584

3918-3919

1566

VOL. NO.
(VOL. 3)
(VOL. 1)
(VOL. 5)
(VOL. 31
(VOL. 11
(VOL. 31
(VOoL. 11
(VOL. 31
(VOL. 2)
(VOL. 11
(VOL.. 30
(VOL. 11
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DESCRIPTION

ORDER FOR APPOINTMENT OF CO COUNSwL
(FILED OCT 1'14)

ORDER _
(FILED APRIL 12'18)

ORDER AUTHORIZING FUNDS FOR EMPLOYMENT
Or A FORENSIC PATHOLOGIST AND SEALING

APPLICATION AND ORDER (SEALED)

(FILED NOV 17'14)

ORDER -
(FILED MAY 14'15)

ORDER
(FILED MAY 11'17)

ORDER GRANTING EX PARTE MOTION FOR - "~
TINVESTIGATION FEES
(FILED MAY- 17'18)

ORDER GRANTING EX PARTE- MOTION FOR
INTERPRETER FEES
(rILED MAY 17°18)

ORDER GRANTING' EX PARTE MOTION FOR
INVESTIGATION FEES
(FILED MAY 177%18)

ORDER - :
(FILED FEB 5'21)

ORDER 'FOR PAYMENT (SEALED)
(FILED DEC 8714)

ORDER AUTHORIZING FUNDS FOR FORENSIC
PATHOLOGIST ‘'AND SEALING APPLICATION
AND ORDER (SEALED)

(FILED DEC 9'14)

ORDER' DENYING PETITION (SUPREME COURT)
(FILED FEB 22'22) .

PAGE NO.

281

1970

340

1088-1089

1565

1987

[v. TN
w

19

1989

3862~-3863

349

VOL. NO.
(VOL.. 2)
(VOL. 14)
(VOL. 2)
(VOL.. 7)
(VOL. 11)
(VOL:.. -14)
(VOL. 14)
(VOL. 14)
(VOL. 30)

(VOL. 2)
(VOL. 2)
(VOL.. 31)
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INDEX OF PLEADINGS

DESCRIPTION

ORDER GRANTING MOTION FOR LEAVE
TO HIRE INVESTIGATOR
(FILED APRIL 17'17) .

OﬁDER FOR PAYMENT OF ATTORNEY FEES
(FILED APRIL 21'14)

ORDER WOR ISSLANCE OF WRIT OF HABEAS
CORPUS )
(FILED MAY ?4'18)

ORDER 4
(FILED JAN 11'21)

ORDER TEANSFERRING CASE TO DEPARTMENT 1
VACATING THE HEARING SET FOR DECEMBER
22, 2014 AND CONFIRMING THE TRIAL DATE
OF JANUARY 27, 2015 AT 9:00AM '
(FILED DEC 19'14)

ORDER SETTING TRIAL
(FILLED APRIL 21'14)

ORDER CONFIRMING TRIAL DATES AND
SETTING PRE-TRIAL r"'ONFERENCE
("IuED DEC 24'14)

ORDER FOR PAYMENT_
(FILED APRIL 4'17)

ORDER
{FILED JUNE 23'17)

ORDER - FOR .- PAYMENT
(FILED MAR 9'15)

ORDER ”
(FILPD AUG 9'18)

ORDER TO -PRODUCE PRISONER
(FILED AUG.9'18)

PAGE NO.

1557

241

2421

378%-3800

239-240

415-416
1549

1568

998
2448-2449

2450

VOL. NO.
(VOL. 11)
(VOL. 2)
(VOL. 18)
(VOL. 30)
(VOL. 2)
(VOL. 2)
(VOL. 2)
(VOL. 11)
(voL. 11)
(VOL.. &)
(VOL. 18)
(VOL. 18)
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INDEX OF PLEADINGS

DESCRIPTION

OFRDER

(FILED AUG 9'18)

ORDER
(FILED AUG 9'18)

ORDER- .
(EILED“AUG 9118)

ORDER CALLING JURY
(FILED JAN 2'15)

ORDER GRANTING EX PARTE MOTICN
FOR INTERPRETER FEES
(FILED AUG 20'18)

ORDER
(FILED JUN 21.'22)

ORDER: FOR.'PAYMENT {K. BROWN)
(FILED FEB 23'15)

ORDER' SHORTENING TIME TO RESPOND
TO MOTION TO COMPEL
(FILED AEP 6'18)

CRDER AUTHORIZING ADDITIONAL FEES
FOR EMPLOYMENT OF AN INVESTIGATOR
AND TO SEAL PLEADINGS (SEALED)
(FILED JAN 2'15)
ORDER

{FILED JAN 3'17)

ORDER = " = -

(FILED SEP 13'18)

ORDER ALLOWING THE DEFENSE TO
PURCHASE - WEAPON . -

(FILED JAN 5'15)

ORDER:
(FILED NOV 28{16)

PAGE NO.

2451

2452

2453

459-460

2457

4031-4034

814
2479
461
1545

2490-2491

468

1540-1541

VOL. NO.
(VOL. 18)
(VOL. 18)
{(VOL. 18)
(VOL.. 3)
(VOL. 18)
(VOL. 31)
(VOL. 5)
(VOL. 18)
(VOL. 3)
(VOL. 11)
(VOLi. 18)
(VOL. 3)
(VOL. 11)
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INDEX OF PLEADTNGS

DESCRIPTICN

ORDER FOR PAYMENT (FORENSIC TECH)
(bILED FEB 23'15)

ORDER FOR PAYMENT (NANCY STRAYERN)
(FILED FEB 23'15)

OR R SETTING CONTINUES HEARTNG
(FILED SEP 19'18)

ORDER AUTHORIZING FEES FOR EMPLOYMENT

-OF 'INVESTIGATOR AND TO SEAL PLEADINGS

(SEALED)
(FILED APRIL 17'14)

ORDER GRANTING MOTION IN LIMINE
REGARDING JURCR QUESTIONING OF
WITNESS

(FILED JAN 12'15)

ORDER INCREASING BAIL
(FILED APRIL 14'14)

ORDER TO PRODUCE PRISONER
(FILED OCT 1'18)

ORDER’
(FILED OCT 25'18)

ORDER OF AFFIRMANCE
(FILED DEC 21'15)

ORDER
(FILED-DEC“23'20)

ORDER RE: MOTION IN LIMINE
REGARDING DEATH CEPTIFICPTE
\FIhFD JAN 14'15)

ORDER RE: MOTION IN- LIMINE REGARDING
UNCHARGED MISCONDUCT AND COLLATERAL
OFFENSES :

(FILED JAN 14'15)

PAGE NO.

813
812

2503

219

82-83
2520

2531
1479-1480

3387-3389

552

VOL. .

(VOL.
(VOL.

(VOL.

(VOL.

(VOL.
IVOL;
(VOL.
(VOL.
(VOI.

(VOoL.

(VOL.

(VOL .

NO

5)

18)

1)

18
18
11

26
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

INDEX OF PLEADINGS

DESCRIPTION PAGE NO.

ORDER APPOINTING COUNSEL
(FILED APRIL 14'14) 81

CRDER AUTHORIZING FEES FCR EMPLOYMENT
OF A . FORNSIC. INVESTIGATOR

(FITWD DEC 30'14) | 454
ORDER ' .
(FILED JAN 26'15) - 703-704

ORDER:DIRECTING TRANSMISSION OF
RECORDS AND REGARDING BRIEFING
(FILED AUG 1'22) 1500~

ORDER DENYING POST-CONVICTION
PETITION FOR WRIT OF HABEAS CORPUS
(FILED DEC 20'18) o 2969-2985

ORDER DENYING REHEARING (SUPREME COURT)
{FILED .FEB"'§'22)} 3945-3946

ORDER SETTING-HEARING -
(FILED MAY 24'18) - 2419-2420

ORDER COF AFFIRMANCE(SUPREME'COURT)‘
(FILhD JUL 22!20)“" S 3040-3048

ORDER OF AFFIQMANCE(bUPR“ME COURT)
( LED JAN 14' 16) 1481-1483

ORDER FOR PAYMENT
(rILFD FEB 9'1J)s%vﬂf' Y ; 788

ORDER ' OF AFFIRMANCE A
3031-3038

(FILFD JUNE 26‘20) P
CRDER ‘GRANTING EX PARTE MOTIONMN FOR

FXPERT WITNESS FEES S :
(FILED MAR 7'19) ° . : ' 3030
ORDER AND- COMMITMENT

{FILED -APRIL 4'14) 8-54

VOL. NO.
(VOL. 1)
(VOL. 3)
(VOL. 5)
(VOL.. 11)
(VOL. 22)
(VOL. 31)
(VOL. 18
(VOL. 22)
(VvoL. 11
(VOL. 5)
(VOL. 22
(VOL,. 22)
(VOL. 1)
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

INDEX OF PLEADINGS

DESCRIPTION

PETITION FOR WRIT OF HABEAS CORPUS
(POST CONVICTION)
(FILED JAN 4'21)

PETITION FOR WRIT OF HABEAS CORPUS
(FILED MAR 21'22)

PETITION FOR WRIT OF HABEAS CORPUS
(FILED NOV 14'16) '

PETITION FOR WRIT COF HABEAS CORPUS 2ND

(POST CONVICTION)
(FILED NOV 9'20)

PETITIONER’S OPPOSITION TO MOTION
TO EXCLUDE
(FILED NOV 6'18)

PETITIONER’S RESPONSE TO MOTION TO
COMPEL. AND . COUNTERMOTION FOR WAIVER

OF OBLIGATION TO PRODUCE EXPERT REPORTS

PURSUANT TO NRCP
(EILED SEP -6'18)

PRE-SENT INVESTIGATION- COVFIDENTIAL
(SEALED) '
(FILED APR 17'15)

PRO PER SECONDNPOST‘CONVICTION
PETITION FOR-A WRIT OF HABEAS CCRPUS
(FILED JAN 4'21)

RECEIPT OF - DOCUMENTS(SUPREME COURT)
(FILED JAN 30'19)

RECEIPT FOR DOCUMENTS (SUPREME COURT)
(FILED FEB 2'22)

RECEIPT #OR DOCUMENTS(SUPREME COURT)
(FILED JUNE 27'22\

RECEIPT. FOR: DOCUMENTS(SUPREME“COURT)
(gILED JUNE 4'I5)

PAGE NO.

3400-3444
3955-4018

1511-1539

3067-3104

2536-2548

2480-2484

3394—3355
3015
1498
1499

1091

VOL. NO.

(VOL. 26)
(VOL. 31)
(VOL. 11)
(VOL. 23)
(VOL. 19)
(VOL. 18)
(VOL . 15

(VOL. 26)
(VOL.. 22)
(VOL. 11)
(VOL. 11)

(VOL.
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12
13
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15
16
17
18
19
20
21
2
23
24
25
26
27
28

DESCRIPTION

RECEIPT FOR DOCUMENTS

(FILED MAR

REMITTITUR
(FILED JUL

REMITTITUR
(FILED FEB

11'21)

22'20)

9'22)

INDEX OF PLEADINGS

PAGE NO.
3917
3039

3951

REMITTITUR (SUPREME COURT)

(FILED JAN

14'16)

1484

REPLY TO OPPOSITION TO MOTION TO
EXCLUDE TESTIMONY OF NATASHA KHARIKOVA

(FILED NOV

REQUEST FOR SUBMISSION

(FILED NOV

RECUEST FOR PAYMENT

(FILED FEB

REQUEST "FOR 'PAYMENT

(FILED FEB

REQUEST FOR - PAYMENT

(FILED FEB

REQUEST FOR' SUBMISSION CF MOTION

(FILED MAR

RPEQUEST FOR APPOINTMENT OF CO-COUNSEL
(FILED SEP

7'18)
9'20)
13'15)
18'15)
18'15)

21'22)

29'14)

2549-2560

.3364-3365

789-794

798-793

795-797

279

REQUEST FOR -SUBMISSION OF-MOTICN .:

(PILED FEB

L1r21)

REQUEST FOR BUBMISSION- (SECOND PETITION

OF HABEAS CORPUS POST CONYVICTION)

(FILED'JAN 4'2;)

3386-3397

REQUEST FOR SUBMISSION OF MOTION
(FILED JAN 4'21)

3398-3399

4021-4022-

VOL. NO.
(VOL. 30)
(VOL. 22)
(VOL.. 31)
voL. 11)
(VOL. 19)
(VOL. 25)
(VOL...5)
{(VoL. 5)
(vor.. s)
(voi. 31)
(VoL. 2)
(VOLi. 30)
(VOL. 26
(VOL. 26
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

INDEX OF PLEADINGS

DESCRIPTION

REOUEST FOR DISCOVERY
(FILED. APRIL 17'14)

REQUEST FOR PAYMENT
(FILED FEB 18'15)

REQUEST FOR SUBMISSION
(FILED SEP 13718)

REQUEST FOR SUBMISSION
(FILED APRIL 17'14)

REQUEST FOR ROUGH DRAFT TRANSCRIPT
(FILED MAY 11'15)

REQUEST FOR PAYMENT
(FILED FEB 18'15)

REQUEST FOR SUBMISSION OF MOTION
{FILED JAN 11'21)

RESPONSE TO MOTION IN LIMINE
REGARDING  JUROR QUESTIONING
OF WITNESS

(FILED DEC 26'14)

RESPONSE TO MOTION IN LIMINE REGARDING
CRIME SCENE AND AUTOPSY PHOTOGRAPHS
(FILED DEC 26'14)

RESPONSE TO MOTION FOR EXTENSION OF
TIME ‘TO FILE SUPPLEMENTAL PETITION
FOR WRIT OF HABEAS CORPUS

(FILED JAN- 30'18)

RESPONSE TO MOTION FOR EXTENSION OF
TIME-
(FILED JAN 30'18)

RESPONSE TO PCST-CONVICTION PETITION
FCR WRIT :OF HABEAS CORPUS (PART 1)
(FILED MAY 17‘18)

PAGE NO.

224-226
803-811
2487-2489
220
1080-1082
800-~802

3787-3788

421-423

417-420

1580-1583

1580-1583

1990-2C75

VOL. NO.
(VOL. 2)
(VOL. 5)
(VOL. 18)
(VOL. 2)
(VOL. 7)
(VOL. 5)
{VOL.. 30)
(VOL. 2)
(VOL. 2)
(VOoL. 11
(VOL. 11
(VOL. 14
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12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

INDEX OF PLEADINGS

DESCRIPTIOM

RESPONSE TO POST-CONVICTION.PETITION
FOR WRIT OF HABEAS CORPUS (PART 2)
(FILED MAY 17'18) :

RESPONSE TO POST-CONVICTION PETITION
FOR .WRIT OF HABEAS CORPUS (PART 4)
(FILED MAY 17'18)

RESPONSE‘TO POST-CONVICTION PETITION
FOR WRIT OF HABEAS CORPUS (PART 3)
(FILED MAY 17'18)

RESPONSE TO BRIEF REGARDING ALLEGED
STRUCTURAL ERRCR IN FAILING TO CBTAIN
AN INTERPRETER.

(FILED SEP 29'18)

STATE’3S MOTION TO INCREASHE BAIL
( 'TLE D APRIL 8'14)

STAPF’ NON OPPOSITION TO DFFENDANT S
MOTION 'TO CONTINUE '~ - .- :
(FILED AUG 4114) -

STIPULATION TO EXTEND TIME TC FILE
SUPPLEMENTAL" PETITION S
FOR WRIT OF HABEAS CORPUS

(FILED JUNE 22'17)

‘STIPULATION TO EXTEND OF TIME ‘TO FILE

SUPPLEMENTAL- PETITION FOR WRIT OF
HABEAS CORPUS -SECCND REQUEST
(PILED DEC 44'16)

STIPUuA”VON TO WAIVW’PENALTV HEARING -
BY JURY -
(FILED JAN 16'15)

STIPULATTON TO EXTEND TIME TO FILE
PETITION FOR WRIT OF HABEAS CORPUS
(b‘LED SEP - 25'¢7)

PAGE NO.

2076-2210

2316-2418

2211-2315

2506-2510

61-67

277-278

1567

1542
553-554 .

1572

VOL. NO.
(VOL.. 15)
(VOL,.. 17)
(VOL. 16)
(VOL. 18)
(VOL. 1)
(VOL. 2)
(VvoL.. 11)
(VOL. 11)
(VOL,. 4}
(VvoL. 11
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SUBPOENA FILED (CHRIS HEADRICK)
(FILED JAN 28'15)

SUBPOENA FILED(JIM ANLE)
(FIuED JAN-29'15)

SUBPOENA FTLED

(FILED. JAN. 29'15)

SUBPOENA FILED
(bILED JAN 29'15)

SUBPOENA FILED
(FILED JAN 29'15)

PAGE NO.

709

707

706

708

SUPPLEMENTAL CERTIFICATE OF SERVICE

RE: REQUEST FOR ROUGH DRAFT TRANSCRIPT

(FILED MAY 27'15)

SUPPLEMENTAL POSTCONVICTION
PETITION FOR A WRIT OF HABEAS
CORPUS NRS 34.361 ET SEQ.-
(PART 2)

(FILED FEB 26'18)

1090

1778-1969

SUPPLEMENTAL EVIDENCE IN MITIGATOR

(FILED_APR 20'15)

SUPPLEMENTAL POSTCONVICTION
PETITION FOR A WRIT OF HABEAS
CORPUS NRS 34.361 ET SEQ.
(PART 1) :

(WILED FEB 26'18)

1011-1015

1585-1777

TRANSCRIPT OF PROCEEDINGS- ARRAIGNMENT

4/14/14
(FILED"MAY “19'14)

242-261

TRANSCRIPT OF JURY TRIAL 1/27/2015

ROUGH DRAFT
(FILED JUNE 18'15)

28|

1105-1119

VOL. NO.
(VOL. 5)
(VOL. 5)
(VOL. 5)
(VOL. 5)
(VOL. 5)
(VOL.. 7)
(VOL.. 13)
(VoL. 7)
(VOL. 12)
(VOL.. 2)
(VOL. 8)
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INDEX OF PLEADINGS

DESCRIPTION

TRANSCRIPT OF JURY TRIAL 1/28/15
(FILED JUNE 18'15)

TRANSCRIPT OF JURY TRIAL 1/29/15
(FILLED JUNE 18'15)

TRANSCRIPT OF PROCEEDINGS (POST
CONVICTION HEARING 11/16/18)

(FILED NOV 29'18)

TRANSCRIPT OF PROCEEDINGS (SENTENCING
HEARING;)
(FILED MAY 5'15)

TRANSCRIPT OF PROCEEDINGS (POST
CONVICTION HEARING 11/15/18)
(PART 1)

(FILED DEC 5'18)

TRANSCRIPT OF JURY TRIAL 2/2/2015
(FILFD JUNE 18‘15)

TRANSCRIP” ‘OF JURY TRIAL 2/4//015
\FTLED JUVE 18'15)

TRANSCRIPT OF PROCEEDINGS
(MOTIONS HEARING)
(QILED JAN 20' 5)

TRANSCRIPT OF JURY TRIAL 1/23/2015%
ROUGH DRAFT
(FILED - JUNE' 18'15)

TRANSCRIPT OF. PROCEEDINGS ' (JURY
SELECTION)
(FILED MAR 9'15)

mRANbCRIPT OW JURY TRLAL 2/5/2015
(FILED JUNE 18115)

TRANSCRIPT OF PRQCEEDINGS -
PRELIMINARY HEARING
(FILED APRIL116'14)

PAGE NO.

1120-1202

1203-1285
2561-2637
1019-1077
2638-2796

1351-1387

1388-144¢6
555-584
1092-1104

816-997

1447-1478

86-218

VOL,. .

(VoL.

(VOL.
(VOL.
(VOL.
(VOL.
(VOL.
(VOL.
(VOL.

{VOL.

(VOL.

(VOL.

(VOL.

NO

19)

20)
10)

11)
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INDEX OF PLEADINGS

DESCRIPTION

TRANSCRIPT
(FILED MAY

OF PROCEEDINGS (ARRAIGNMENT)
21'14)

ORDER ‘SETTING TRIAL.

(FILED AUG

TRENSCRIPT
(FILED- SEP

TRANSCRIPT
CONVICTION
(BART 2)°

(FILED DEC

TRANSCRIPT

41'14)

OF PROCEEDINGS (MOTIONS HRG.)
28'18) '

OF PROCEEDINGS (POST
HEARING 11/15/18)

5'18)

OF JURY TRIAL 1/30/2015

(FILED JUNE 18'15)

TRANSCRIPT
HEARING)
(FILED. FEB

OF PROCEEDINGS (MOTION .

5'15)

VICTIM IMPACT STATEMENTS AND -

PHOTOGRAPH
(FILED APR

OF VICTIM
20'15)

PAGE NO.
262-266

267-268

2511-2519

2797-2968

1286-1350

759-785

1004-1010

VOL. NO.
(VOoL. 2)
(VOL. 2)
(VOL. 18)
(VOL. 21)
(VOL.. 10)
(VOL. 5)
(VOL. 6)
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T
Page 1 Page 3
1 case No. 14~CR-0062 1 MINDEN, NEVADA, THURSDAY, JANUARY 29, 2015, A.M: SESSION
Dept. No. I -o0o-
2 DA 14-343c 2 7
JOEY LEAR,
3 3 having been first duly sworn, was
4 ) 4 examined and testified as follows:
5 IN TEE NINTH JUDICIAL DISTRICT COURT OF THE STATE OF 5
NEVADA IN AND FOR THE COUNTY OF DOUGLAS THE COURT: Come on up and have a seat up
6 © here, please. There's some water there, if you'd like.
THE HONORABLE NATHAN TOD YOUNG, DISTRICT JUDGE
7 7 THE WITNESS: Thank you, sir.
-o00o0~
8 8 THE COURT: Mr. Gregory?
- STATE OF NEVADA, )
9 ) 9 MR. GREGORY: Good morming, sir.
Plaintiff, )
10 ) 10 THE WITNESS: Good morning.
vs. )
11 ) 11
TATIANA LEIBEL, a.k.a. )
12 TATIANA XOSYRKINA, ) 12 DIRECT EXAMINATION
Defendant. )
13 ) 13 BY MR. GREGORY:
14 *%**ROUGH DRAFT** TRANSCRIPT OF PROCEEDINGS 14 Q State your riame and spell your last name.
JURY TRIAL
15 THURSDAY, JANUARY 29, 2015 15 a Joey Lear: L-e-a-r.
MINDEN, NEVADA
16 16 Q And what were you doing for a living back in
17 17 February 23rd, 20149? ‘
For the State: Thomas Gregory, .
18 Deputy District Attorney 18 A I was assigned as a forensic investigator for
19 12 the Washoe County Crime Lab.
For the Defendant: Kristine L. Brown, Esq.
20 Jamie Henry, Esq. 20 Q And in that capacity, did you visit a crime
21 21 scene on that date located at 452 Kent Way in Zephyr
The Defendant: Tatiana Leibel, a.k.a.
22 Tatiana Kosyrkina 22 cove, Nevada?
23 Reported by: Capitol Reporters 23 A Yes.
Nicole Alexander, Nevada CCR #446
24 (775) 882- 5322 24 Q And as part of your job that day, were you
Page 2 Page 4
1 INDEZX . . . . ..
1 tasked with measuring and diagramming the living room?
2 THE WITNESS: PAGE:
JOEY LEAR 2 A, Yes.
3 .
Direct examination by Mr. Gregory 3 | 3 Q. Can you tell me just generally how do you go
4 Cross-examination by Ms. Brown . 20 : : : . 2
4 about measuring and diagramming a crime scene?
5 . :
o THE WITNESS: 5 A. Once we have been requested to do a diagram,
JENNIFER NARANJO . ) : :
6 I ask to be informed of the locations of all items of
; o T porey Y a5 7 evidence to make sure that I set my diagram parameters to
8 be large enough to not miss any items of evidence, and I
9 THE WITNESS: 9 start large, and I begin with exterior measurements, and
10 Dpirect examination by Mr. Gregory 59 110 I work my way through each room systematically to take
11 v
THE WITNESS: 11 enough accurate measurements to draw up that scene and
12 JUSTIN LIEBEL 12 also locate items of evidence within that scene.
13 pDirect examination by Mr. Gregory 65 fat
O e Y T orey = 13 Q. What types of instruments do you use to take
14 Redirect examination by Mr. Gregory 75 14 the measurements?
15 . . . '
THE WITNESS: 15 A. Iu§e a dls.tometer, which is a. laser . .
16 JaMES HALSEY 16 measuring device commonly used in forensics. I will also
17 Direct examination by Mr. Gregory 86 |17 usejusta hand-held tape measure for smaller
Cross-examination by Ms. Brown 95
18 18 measurements.
THE WITNESS: . .
19 PIOTR KUBICZEK 19 Q. And the first instrument you mentioned?
20 Direct examination by Mr. Gregory 99 (20 A. Yes.
Cross-examination by Ms. Brown 138 . . .
21 Redirect examination by Mr. Gregory 161 |21 Q. What is the accuracy of an instrument like
22 THE WITNESS: 22 that?
_  MATTHEW NOEDEL .
23 23 A. We, as a lab, we quality assurance measure
Direct examination by Ms. Brown 166 .
24 Ccross-examination by Mr. Gregory 199 24 them quarterly, and then every scene that we use them, we
Min-U-Seript® Capitol Reporters \\ROL‘\ (1) Pages 1 -4
775-882-5322 \
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Page 5 Page 7
1 do.a quality assurance measurement on scene prior to 1 THE COURT: 25 and -- 26, 125 --
2 using the device every time, and we are accurate within | 2 MR. GREGORY: 125. Yes, thank you, Your
3 less than half of an inch. 3 Honor.
4 Q. Andinthis partlcular case, did you test the 4 THE COURT: And no objection to either,
5 instrument before using it to measure the crime scene? 5 Ms. Brown?
6 A. Idid. Itested it against a standard tape 6 MS. BROWN: No, Your Honor.
7 measure at the distance of two feet. 7 THE COURT: They're both admitted.
8 Q. And what was the accuracy rate? 8 MR. GREGORY: I'm publishing 125.
9 A. Less than half of an inch. 9  THE COURT: Would you like the light to dim a
10 Q. So you indieated that you start by on the 10 little bit there?
11 outer walls, and then you kind of move in? 11 Q. (BY MR. GREGORY:) Thank you. Ijust kind of
12 A. Yes. 12 want to give the jury an idea of what your work was out
13 Q. Isthat what you did in this case? 13 there on the scene. So all of these notations are your
14 A. Yes. 14 measurements of the various walls and furniture within
15 THE COURT: Are these new numbers? 15 that living room?
16 THE CLERK: Yes. 125 and 126. 16 A. Yes.
MR. GREGORY: Showing 125 and 126 to the 17 Q. Andup in the right-hand corner, you
18 defense. 18 indicated you tested the laser device beforehand to make
19  MS. BROWN: Thank you. 19 sure it was accurate?
20 . MR. GREGORY: May I approach the witness, 20 A. Yes.
21 Your Honor? 21 Q. Do your notes represent that?
22 THE COURT: Yes. 22 A. Yes. Inthe upper right-hand corner, I write
23 Q. (BY MR. GREGORY?) Sir, I'm handing you 23 the word "disto," which is my abbreviation for
24 Exhibits 125 and 126. Can you take a look at those, 24 distometer, and I reported that the disto read one foot
Page 6 . Page8
1 please. 1 11 and 31-32nds of an inch at the distance of two feet
2 A. Yes. 2 against the tape measure.
3 Q. What are those? 3 THE COURT: Sir, one moment.
4 A. These are copies of my field notes I used 4 THE INTERPRETER: Your Honor, this is the
5 that day to document my work on scene. 5 interpreter speaking. May the witness be instructed when
6 Q. Isthat a way for you to keep track of the 6 quoting numbers to do so particularly slowly.
7 measurements as you're taking them on scene? 7 THE COURT: Would you please do that, sir.
8 A. Yes. 8 THE WITNESS: Yes, sir.
9 Q. And you indicated they are field notes. What 9 THE COURT: It's difficult to translate when
10 do you ultimately do with those notes? 10 you speak very rapidly, and sometimes when we're looking
11 A. Once back at the lab, I use these notes to 11 at numbers, we tend to say them fairly quickly.
12 use a computer-aided drafting program. Weuse Crime (12  THE WITNESS: Okay.
13 Zone, which is widely used in the forensic field to 13 THE COURT: So I'm going to ask you to slow
14 reconstruct crimes scenes and also major accident scenes, (14 down, please.
15 and I use these notes to input that to create the 15 THE WITNESS: Yes, sir.
16 diagram. 16  THE INTERPRETER: If the witness would repeat
17. Q. Have those notes that you have in front of 17 the last measurement, please.
18 you, have they been altered in any kind of way? 18 THE WITNESS: At two feet on the tape
13 A. No. 19 measure, the distometer read one foot 11 and 31-32nds of
20 Q. They appear to be accurate? 20 aninch,
21 A. Yes. 21 Q. (BYMR. GREGORY) And that accuracy rate
122 MR. GREGORY: Your Honor, I'd move for 22 meets with the standards of Washoe County FIS?
23 admission: 23 A. Yes, sir.
24 MS. BROWN: No obJectlon 24 Q. Now publishing 126. Again, more notations.
- i O o Min-U-Serine®
Pages 5-8(2) Ca#;?lsgzeigg;gers la% Min-U-Serips®

State of Nevadd vs '
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! Page 9 Page 11
1 Thank you. Return 125 and 126 to the clerk. Sir, I'm 1 A. That is correct.
2 handing you Exhibit Numbers 27 through 35. And can I ask 2 Q. Okay. And so when you stuck the rod through
3 you, did you take some photographs on scene of the 3 the couch, this is where it hit the wall initially;
4 measurements that were being taken? 4 correct?
5 A Yes, Idid. 5 A. Correct.
6 Q. Go ahead and please look at those exhibits 6 Q. Displaying Exhibit Number 28. What does
7 and let me know what they are generally. 7 photograph depict?
8 A. These are photographs that I took in relation 8 A. This photograph depicts that same trajectory
9 to defects that were noted in the love seat on scene, and | 9 rod coming out of the back of the defect of the couch,
10 these series of photographs are documenting measurements {10 now lining up with the defect in the sheetrock above the
11 and angles for trajectory analysis. 11 baseboard and appropriate documentation of the
12 Q. Do those photographs accurately depict the 12 measurement of height as well.
13 way that those measurements looked as you were taking |13 Q. So when you say lining up with the defect,
14 them? 14 where I'm pointing, is that the rod going into the defect
15 A. Yes. 15 in the wall?
16 MR. GREGORY: Your Honor, I'd move for 16 A. Yes.
17 admission of Exhibits 27 through 35. 17 Q. Now, between those two exhibits and the first
18 THE COURT: Ms. Brown? 18 exhibit, the rod hit farther up the wall; correct?
19’ MS. BROWN: No -- May I voir dire? 19 A. Yes.
20 THE COURT: Yes. 20 Q. What was done to that rod and/or the couch to
21 VOIR DIRE EXAMINATION 21 make it line up with that defect?
22  BY MS. BROWN: 22 A. Inthe first photograph, there was no weight
23 Q. Were all of those photographs taken by you? 23 of a person placed on the couch. We were informed that
24 A Yes. 24 medical personne] had removed the deceased from the seat
Page 10 Page 12
1 Q. And were all of the photographs at the scene 1 of a reclined position in the couch to the floor to
2 taken by you? 2 render aid. The first photograph, there's no weight on
3 A. Itook a series of photographs. I believe 3 the couch. In the second photograph, we simulated as
4 they were all additional photographs taken by Douglas 4 best as we could by having a person sit in the seat and
5 County personnel. 5 simulate the weight and the compression on the couch,
6 Q. But the ones that were taken by the Washoe 6 then lines up the trajectory rod with the defect on the
7 County Crime Lab, you took? 7 wall.
8 A. Correct. All by me. 8 Q. Now, to do that, was the couch itself moved
9  MS. BROWN: Thank you. 9 at all, the base of the couch?
10  THE COURT: Any objection? 10 A. The couch was not moved, just the weight of a
11 MS. BROWN: No, Your Honor.. 11 person added.
12 THE COURT: Exhibits 27, 28, 29, 30, 31, 32, 12 Q. While you were on scene, did you move the
13 33, 34, and 35 are all admitted. 13 couch at ali?
14 Q. (BY MR. GREGORY:) Looking first at Exhibit 14 A. No, sir.
15 27, what does that photograph depict? 15 Q. How about did you observe anybody else moving
16 A. This photograph depicts a defect at the rear 16 the couch?
17 of the couch, and there is a trajectory rod that has been |17 A. No.
18 placed through that defect. And this particular 18 MR. GREGORY: Publishing Exhibit 29. That
19 photograph shows the height of that trajectory rod as 19 does not look good on there. I'm going to show this to
20 it's coming out of the back of the couch. 20 the witness, and then I might ask that it be published to
21 Q. Now, is the defect, the bullet defect into 21 the jury.
22 the sheetrock also visible in this photograph? 22 THE COURT: Too much glare off of that light?
23 A. It is visible just above the baseboard. 23 Is that what that is?
24 Q. Where I'm pointing to it, is that accurate? 24 MR. GREGORY: I don't know. AllI know is it
Min-U-Seript® Capitol Reporters ; 3) Pages 9 - 12.
' b ';?75 882 l;322 \9\06 () Pae
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Page 13

Page 15

" -{13° Q. ‘And Number 32?

14 A. A closer-up view to show the angle found at
15 that measurement. _

16 Q. Isthe photograph clear enough for you on the
17 projector to tell us what the angle readirig was?
18 A. It appears to be there's a little glare on

19 the screen.

20 Q. Let me show it to you.

21 A. Okay. Twenty-four degrees.

22 Q. - Thank you. And Exhibit Number 33?

23 A. This is also additional view of the front of

24 the couch showing distance out away from the defect in

1 doesn't look very good up on the screen. 1 the first defect in the couch.

2 THE COURT: All right, sir. 2 THE COURT: Mr. Gregory, there's the lights

3 Q. (BY MR. GREGORY:) Allright. Take a look at 3 that on the -- If you adjust that, you may impact that
-4 Exhibit Number 29. What is that? 4 glare a little bit. I don't know if it will help you or

5 A. This is a close-up view showing the 5 not. Apparently, it won't.

6 trajectory rod in ¢ontact with the defect on the 6 Q. (BY MR. GREGORY:) Okay. And Exhibit

7 sheetrock and an appropriate view of the angle finder 7 Number 34?

8 placed on top of that trajectory rod. 8 A. Another view of the défect in the front of

9 Q: And what was the angle? If you need to refer 9 the love seat. This view is depicting a height
10 to your notes -- 10 measurement farther out away from the defect.
11 A. Yeah, I would have to. Based on the 11 MR. GREGORY: And, Your Honor, given the
12 photograph, 19 degrees. 12 glare, I would ask that I be allowed to show the jurors
13 THE INTERPRETER: I'm sorry. 19?7 13 these photographs.
14 THE WITNESS: Nineteen degrees. 14 THE COURT: You may do that, sir. I'm going
15 THE INTERPRETER: Degrees? 15 to suggest that why don't you hand them in a group so
16  THE WITNESS: Yes. 16 that you don't -- so that they can pay attention to your
17 THE COURT: Can I see the exhibits, please. 17 examination of this witness. So once you get done with
18 Q. (BY MR. GREGORY:) Would your notes 18 all of the photographs, I'll give you a momient to hand
19 accurately reflect that angle? 19 them, pass them around, and you can pause for a minute,
20 A. Iwould have to refer to my notes to clarify. 20 MR. GREGORY: Thank you.
21 Q. Would the angle be somethmg you put in your 21 THE COURT: But I'd prefer that they not be
22 notes? 22 looking at a photograph while you're trymg to get them
23 A. The angle would only be documented in the 23 to listen to you.
24 photograph. 24 MR. GREGORY: I appreciate that. Thank you.

" Page 14 Page 16

1 Q. Okay. So you're saying that the photograph 1 THE COURT: Or more importantly, to the

2 shows the 19-degree angle? 2 witness.

3 A. Yes. 3 THE CLERK: 127.

4 Q. Okay. Thank you. Showing you Exhibit 30. 4 Q. (BY MR.GREGORY:) Showing you what's been

5 What does that photograph show? 5 marked as 127. What is that?

6 A. This is a view from the front of the love 6 A. This is a diagram that I produced based off

7 seat where the trajectory rod was placed in and showing | 7 of the field notes and measurements taken on scene.

8 the height of the trajectory rod. 8 Q. So that's you taking your field notes, going

9 Q. Exhibit Number 31. Does what does that show? 9 back to the office --
10 A. This is a closer-up view with the angle 10 A. Correct.
11 finder placed on the trajectory rod with the height 11 Q. --and generating this diagram?
12 measurement in the background. 12 A. Yes.

13 Q. And you used those measurements, you plugged

14 the measurements into the program, or how do you do it?
15 A. We use a computer-aided drafting program

16 referred to as Crime Zone, and point by point, I begin to
17 enter my measurements until you can see a final product
18 documenting items of evidence located in the scene.

19 Q. Isthat diagram accurate?

20 A. Itis a graphic representation of the crime

21 scene based on accurate measurements. .

22 MR. GREGORY: Your Honor, if I could pause

23 there and have them look at the photog‘réphs, then we're
24 going to be gefting into a different subj ect matter with

State of Nevads vs *
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1 this witness. 1 A. On the top portion of the cylinder after
2 THE COURT: Before we do that, are you going 2 applying a black powder, I observed one possible print of
3 to offer 127? 3 value that I attempted three lifts off the cylinder.
4 MR. GREGORY: Thank you, Your Honor. Yes. 4 Q. Were you successful in pulling a print off of
5 I'd move for State's Exhibit 127. 5 the weapon?
6 THE COURT: Ms. Brown? 6 A. Iwas.
7 MS. BROWN: No objection, Your Honor. 7 Q. And so that singular print, you said it was
8 THE COURT: Then 127 is admitted. We'll pass 8 on the cylinder. Is that a part that rotates --
9 for a moment, and you may circulate those amongst the | 9 A. Correct.
10 jury. 10 Q. --onthe gun? Thank you. And would you
11 MR. GREGORY:: I'm going to release 11 have attempted to print the entire gun or just areas of
12 Mr. Garren. He's out in the hallway. 12 the gun, or?
13 MS. BROWN: Yes. 13 A. We processed the entire weapon for any
14 THE COURT: I already did it. He doesn't 14 possible prints of value. That was the only one that I
15 need to. I already did it. 15 located after the super gluing and gluing and application
16 MR. GREGORY: Thank you. It's done. I 16 of black powder.
17 misunderstood. 17 Q. So you look on the trigger?
18 THE COURT: Mr. Gregory, you may proceed. 18 A. Correct.
19 MR. GREGORY: Thank you, Your Honor. I'm 19 Q. And on the hammer, the caulking of the gun?
20 going to return all of the exhibits back to the clerk. 20 A. Correct.
21 THE COURT: Thank you. 21 Q. And on the barrel of the gun?
22 Q. (BY MR. GREGORY:) Mr. Lear, were you also 22 A. Correct.
23 involved in this case to the extent of looking for 23 Q. And no prints in those areas?
24 fingerprints on the rifle in question? 24 A. Correct.
Page 18 Page 20
1 A. Yes. 1 Q. Allright. Just one other question going
2 Q. And what is your training and experience in 2 back to the crime scene. About how long were you on
3 regard to lifting fingerprints off of items? 3 scene documenting and diagramming and measuring?
4 A. Ihave several classes. Itook a public 4 A. Approximately three and a half hours.
5 agency training council phase one crime scene 5 MR. GREGORY: Thank you. Nothing further.
6 investigator. I have the Washoe County Crime Lab 40-hour | 6 THE COURT: Ms. Brown or Ms. Henry?
7 crime scene investigator class, and as part of my time as | 7
8 a forensic investigator in the crime lab, you go through | 8 CROSS-EXAMINATION
9 a formal training program on the documentation, 9 BY MS. BROWN:
10 collection and identification of latent fingerprints, and |10 Q. Going back to the prints, you said that there
11 [I've done that in detention, patrol, and in the crime lab |11 was one print that you tried to lift three times?
12 in my experience as a deputy. 12 A. Yes.
13 Q. Sodid you attempt to obtain fingerprints off 13 Q. What do you mean by that?
14 of therifle in question? 14 A. When we apply powder to latent fingerprints,
15 A. Yes, Idid. 15 there are times when you attempt a first lift, and what
16 Q. How did you go about doing that? 16 is removed is a lot of what we refer to as noise and the
17 A. That particular rifle was approved for super 17 background, and so you always follow up with additional
18 glue, and that's a method used in forensic investigations |18 attempts at that same lift. And sometimes the second and
19 where we have a chamber, and super glue is heated and |19 third lift of that fingerprint actually provides the
20 adheres to any residue or possible perspiration or latent |20 cleanest view for a fingerprint identifier to work with.
21 fingerprints left behind on the item. In that particular 21 You submit every lift you attempt so that all of the

N NN
W N

case, there was one fingerprint identified of possible

- value on the rifle.

Q. Where was that fingerprint located?

22
23
24

evidence is collected.
Q. And when you talk about usable prints; what
do you mean by that?
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/
1 A. That there are points of minutia or points of 1 A. With the oils, it would more likely that you
2 identification located within those fingerprints that 2 might have a smudge or extra residue left behind on the
3. could be used by a certified latent fingerprint examiner 3 firearm.
4 to ID the fingerprint. 4 Q. Before going through the super glue process,
5 Q. And is it unusual not to find usable latent 5 do you do kind of a visual examination?
6 prints on items? 6 A. Yes.
7 A. Depending on the surface, yes. 7 Q. And what are you looking for in the visual
8 Q. It'sunusual? 8 examination?
9 A. I'msorry. Can you ask the question again? 9 A. Any latent impressions that might be of
10 Q. Is it unusual not to find usable latent 10 value.
11 prints? 11 Q. And in your visual examination, could you see
12 A. No, it's not unusual. I'm sorry. I was 12 any other possible prints that could have been evaluated?
13 confused at the initial question. 13 A. Iwould have to refer to my notes to be
14 Q. That's okay. So usable latent prints are the 14 specific on that, and I believe it's documented in my
15 exception to find? Is that -- 15 report.
16 A. Ican't -- It depends on the item that you're 16 Q. Your report refers to three latent lift
17 attempting to fingerprint. I can't say specifically that 17 cards, and those were the same three you were talking
. 118 that's the exception. 18 about?
19 Q. Is there anything else you look for when 19 A. Correct. I'm referring to my notes page on
20 you're taking attempting to lift prints off any item? 20 the processing of that gun, which I do have a copy with
21 A. Interms of evidence? 21 me on the desk if you do not.
22 Q. Yes. 22 MS. BROWN: May I se¢ a copy of that,
23 A. There may be items that are submitted for 23 Mr. Gregory?

24 also biological testing, and if any of those items are 24 MR. GREGORY: Your Honor, could I bring the
Page 22 .Page 24

1 identified, those would be noted. 1 witness -- He brought some things with him today, or is
2 Q. Soona gun say, for example, a gun such as 2 it better have him come get what he needs?
3 this, it would not be unusual not to find usable prints; 3 THE COURT: You can walk up to the witness.
4 is that correct? Too many negatives? 4 That's okay, sir. But if the witness is going to review
5.A. There's too many negatives in that question. 5 something, I want to know exactly what he's looking at.
6 [don't want to answer it incorrectly. If you could 6 THE WITNESS: Okay.
7 rephrase it for me, please. 7 THE COURT: So if you review an item, I want
8 Q. Inreferring to something like a firearm, is 8 you to tell me what, and I want you to tell Ms. Brown and
9 it usual not to find usable latent prints? 9 Mr. Gregory.

10 A. It can be depending on the surface of the 10 THE WITNESS: I'm currently look at the lab

11 firearm. 11 report that I generated in relation to the processing of

12 Q. And what about the surface would cause you 12 the firearm.

13 not to find usable latent prints? 13 THE COURT: Ms. Brown, do you want to

14 A. For example, a lot of our handguns that get 14 approach and see what he's looking at so that both of you

15 submitted have a textured rubberized frame, and on a 15 canseeit? Is that the only thing you need from this

16 firearm like that, you are unlikely to be able to recover |16 pile?

17 a latent fingerprint because of the surface is not 17 THE WITNESS: Yes, Your Honor.

18 conducive with the perspiration from the fingerprint 18 THE COURT: Thank you, Mr. Gregory.

19 being left behind on that hard rubberized material. 19 THE WITNESS: And then within here, I have

20 Q. What about, for example, the oils or . 20 notes on processing the gun, and that's what I was

21 something used in cleaning a gun? Would that affect -- {21 talking to you about.

22 A. Those could have an effect. 22 THE COURT: Thank you, Mr. Gregory.

23 Q. By making it moreé likely or less likely to 23 MS. BROWN: Okay. Thank you.

24 have a fingerprint? 24 THE COURT: I don't want him to testify from
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10
11
12
13
14
15
16
17
18
19
20
21
22

these notes unless you know that he's doing that, so --
MR. GREGORY: I'll take them back.
THE COURT: Thank you, sir. Ms. Brown, your
next question.

Q. (BY MS. BROWN:) How long can latent prints
stay on a surface?

A. Depends on the weather conditions and the
surrounding environmental factors in relation to that
item.

Q. So a long period of time? A short period of
time?

A. It can be for a long period of time. Yes.

Q. And going back now to February 23rd, what is

your background and training to qualify to be a forensic
investigator?
A. I graduated with a Nevada POST Category 1
POST certificate in 2007. I have eight years of
experience working as a deputy sheriff including the
detention facility, the patrol division, and one year
experience of working as a forensic investigator.

Like I-mentioned earlier, I have several
classes: The Public Agency Training Council, Phase One,

VW O 2 o0 BT & W NP

[
N = O

13
14
15
16
17
18
19
20
21
22

Q. (BY MS. BROWN:) Do you know the ev1dence
volunteer Schrambra? Was she there?

A. T am not familiar.

Q. Excuse me?

A. I'm not familiar, ma'am.

Q. Was Deputy Marshall there?

A. TIrecall there being a deputy on scene. I do
not know his name.

Q. Was Investigator Chrzanowski there?

A. Tdon't recall.

Q. And Deputy Schemenauer, or Investigator
Schemenauer?

A. Yes.

Q. So there are numerous people already present
at the scene when you arrived?

A. That's correct.

Q. And when you arrived at the scene, were they
already starting to collect evidence?

A. They had identified items of evidence by
placards within the crime scene.

Q. And was that later collected by them?

A. Yes.

microphone back on, please. Thank you, ma'am.

23 crime scene investigator, 40-hour Washoe County Crime Lab |23 Q. Generally under the protocol of Washoe
24 Crime Scene Investigator, and then the formal training |24 County, when you respond to a crime scene like that, is
Page 26 Page 28
1 program that you go through in the crime lab covering all | 1 it generally your protocol to collect the evidence?
2 areas of crime scene investigation. 2 A. Tt depends on the nature of the request from
3 Q. Areyou a member of any professional 3 the outside agency. In certain cases, we collect
4 organizations? 4 evidence if they're requesting it. In this particular
5 A. Tam. I am a Certified Crime Scene 5 case, they requested documentation for the diagramming of
6 Investigator through the International Association of 6 the items of evidence located and also documentation of
7 Identification. 7 the couch and any trajectory analysis.
8 Q. Who went with you when you went to 452 Kent 8 Q. So while you were there doing the
9 Way? 9 measurements, there were other Douglas County deputies
10 A. Investigator Margritier and Sergeant Michael 10 there or investigators collecting evidence?
11 Lyford. 11 A. Correct.
12 Q. And when you arrived there, what time was it? 12 Q. How long were you at the scene?
13 A. Approximately 5:00 p.m. 13 A. Approximately three and a half hours.
14 Q. And who else was present when you arrived? 14 Q. And during the time you were at the scene,
15 A. There were multiple investigators from 15 were other people coming and going out of the residence?
16 Douglas County, including Investigator Garren and also |16 A. I was primarily in the upstairs living room
17 Captain Milby. 17 and kitchen area, and the -- there was not any additional
18 Q. They were inside the residence? 18 personnel that I recall arriving while I was on scene.
19 A. Yes. 19 Q. And within your forensic division, is it
20 Q. Was Evidence Technician Barden inside of the 20 appropriate protocol to have numerous people on scene
21 residence? 21 while you're trying to document evidence? ‘
22 A, Yes. 22 A. Depends on the nature of the scene and how
23 THE COURT: Ms. Brown, would you turn your 23 many people you need to process it.
24 24 Q. Aund so while you're doing your work and
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1 there's other individuals present, does that interfere
2 with anything you're doing?
3 A. Inthis case, there was no interference in my
4 work.
5 Q. Did do you know how many people were present
6 in the residence before you arrived on the scene?
7 A. Ido not know.
8 Q. Prior to doing dny of your documentation,
9 were you advised. that one of the paramedics had moved the
10 coffee table in the living room?
11 A. Iwas not advised of that.
12 Q. When you're doing measurements such as this,
13 is that type of information helpful?
|12 A. Itcanbe. It depends on the nature of the
15 scene.
16 Q. And were you advised that numerous people
17 including paramedics had been looking around the scene
18 earlier?
19 A. Yes.
20 Q. And viewing the bullet hole behind the couch?
21 A. No, I was not advised of that.
22 Q. So in doing measurements and the trajectory,

23" it would be important to know if things had been moved or
24 hadn't?

scene.

Mr. Leibel?
A. No.

place; is that correct?
A. That's correct.
THE COURT: Are those new numbers,

W O o0 U & W N R

[
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THE COURT: That's it?
MS. BROWN: 110.

[
B W N
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Q. And was there any report to you that the
couch had fallen forward during the movement of

Q. Now, when you come in and start diagramming
the scene, then you're taking the items as they are in

ma'am?

THE CLERK: 128, 129, 130. That's it.

THE COURT: Ms. Brown, you just marked some

15 new exhibits. Would you show those to Mr. Gregory,

16 please.
17 Q. (BY MS. BROWN:) I'm sorry. First

. .
I'm going

18 to show you Exhibits 115 -- sorry. 110 through 115.
19 Would you look at those and see if you recognize those?
20 A. Yes, I do recognize these as my photographs.

21 Q. And are those fair and accurate

22 representations of the scene on February 2
23 A. Yes.

24 Q. And then Exhibits 128, 129, and 130?

3rd?

Page 30

1 A. Correct. .
2 Q. Now, the sofa, was the back of it broken when
3 you saw it?
4 A. What do you mean, broken?
5 Q. The back of the sofa, you can lift up off the
6 rails?
7 A. Qkay.
8 Q. When we were allowed to view it last week --
9 MR. GREGORY: Objection, Your Honor.
10 Introducing evidence.
11 THE COURT: Sustained.
12 Q. (BY MS. BROWN:) There was no issue with the
13 couch?
14 A: Not to my knowledge.
15 Q. You didn't notice the ability to maneuver the
16 back of that couch?
17 A. Could you be more specific?
18 Q. Move theback seat up off a rail?
19 A. 1did not attempt any movements of that
20 nature with the couch while on scene.
21 Q. Were you advised that Ms. Leibel had reported
22 removmg her husband off of that couch?
23 A. I was advised that the subject had been moved
24 off the couch upon medical personnel's arrival on the

Page 32

1 A. Yes, additional photographs that I took.
2 Q. Okay. And are those fair and accurate
3 representations of the scene?
4 A Yes.
5 MS. BROWN: Thank you. Showing you
6 exhibit --
7 THE COURT: No. You're not going to show
8 anything until they're admitted. Okay?
9 MS. BROWN: And, Your Honor --
10  THE COURT: So lets start with that.
11 MS. BROWN: Start with that. I'd offer
12 Exhibit 110 through 115.
13 MR. GREGORY: No objection.
14 THE COURT: 110 through 115 are admitted.
15  MS. BROWN: And Exhibits 128 through 130.
16  MR. GREGORY: No objection.
17 THE COURT: 128, 129, and 130 ar¢ admitted.

[
[o2]

Thank you, ma'am. You may go ahead.
Q. (BY MS.BROWN:) Thank you. And

N N B
s O v

photograph?

NN N
B W N

showing you

Exhibit 110, can you tell me what's shown in that

A. This is a view of the living room including a
center coffee table, a love seat with a firearm, and a
number one placard depicted next to it, and some
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blankets, and an additional recliner in the corner.
Q. Okay. And when you first arrived at 453
Kent, is this the way the furniture was set up? -
A. Yes.

Q. And this would have been towards the right of
the couch if you were standing looking at it?

A. Correct.

Q. And Exhibit 111?

A. Yes.

Q. Is this the same view with some of the items
removed?

1
2
3
4
5
6
7
8
9
10
11

MS. BROWN: Thank you, Your Honor.

THE COURT: Yes, ma'am. Would you, for the
record, tell us what exhibit you have just displayed to
the jury.

Q. (BY MS. BROWN:) Yes, Your Honor. Exhibit
126. And it notes in the reclined position at, that's
the top of the couch is seven inches from the wall?

A. That's correct. The upper left portion that
you're looking at, which I marked with the number one.

Q. And the one in the upright position would be
eight inches from the wall?

N
'S

lights on, you let us know.

12 A. This is a closer-up view later on. Yes. 12 A. Yes

13 Q. Okay. And so the coffee table and recliner 13 Q. So this is a couch that -- it's a recliner

14 that was over here have been removed? 14 that doesn't lean back. It scoots forward; is that

15 A. You can still see the blanket in the corner 15 correct?

16 hanging off the recliner. The coffee table, I had to 16 A. Correct. Yes. It rotates in order to

17 move in order to -- after I diagrammed the scene, I had {17 recline. Yes.

18 to be able to document in photographs and put myself down {18 Q. And then it was noted the bottom frame of the

19 ina very small space to be able to document with 19 couch again in the reclined position would be one foot
20 photographs. 20 eight and a half inches from the wall?

21 Q. Okay. So that coffee table had to be moved 21 A. Correct.

22 to access behind the couch? 22 Q. And in the upright position, it's one foot

23 A. That's correct. 23 three inches from the wall. Is that correct?
24 Q. InExhibit 112, what's shown in this 24 A. Yes.

Page 34 » Page 36

1 photograph? 1 Q. And on both of these documents --

2 A. This is a view to the rear of the love seat. 2 THE COURT: Now, you just displayed another

3 Q. And what perspective would this be looking 3 exhibit. Would you please, for the record --

4 from? Looking over? Around? Where are you documenting? 4 Q. (BY MS. BROWN:) On Exhibit Number 125 and

5 A. Standing next to the couch.showing the view 5 Exhibit Number 126 --

6 behind on the wall. 6 THE COURT: Thank you.

7 Q. So to the right of the couch looking more 7 Q. --there is a notation that this is

8 towards behind it? : 8 supervised. What does that mean?

‘9 A. Correct. 9 A. One of our crime lab policies is while you

10 Q. And in your notes, you had that the couch in 10 are completing the year-long formal training program, any
11 the upright position? 11 casework that you do, there's another certified forensic
12 A. Correct. 12 investigator that has to sign off and validate the work
13 Q. Has a distance of seven inches from the wall? 13 that you do.. In this case, I'm required to write

14 A. Idon't recall from memory. 14 "supervised" on my notes, and then there's a cosigner on
15 MS. BROWN: May 1 get a copy of that exhibit, 15 my report of the investigator that supervised the case
16 the diagram? 16 work.

17 THE COURT: Ms. Brown, somehow, weendup -- {17 Q. And so it would be Marci Margarita?

18 it's -- there's not a light over your table. If you want 18 A. Marci Margritier.

19 Mr. Sedden to keep turn the lights up for you at any 19 Q. Sorry. Is the one that's supervising you?

20 time, just let us know. I'm been trying to get the 20 A. Correct.

21 lights to go up and down as we display things for you and |21 Q. So you're in a first year of --

22 Mr. Gregory, but your table is a little darker. Somehow |22 A. Iwas actually at this point almost completed

23 there's a light over his. But at any time you need the 23 with the formal program.

24

Q. Okay. And in Exhibit Number 113, this is
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Q. And what about the wall?

A. In this view, the wall is not depicted.
Q. But was it in place at the time?

22
23
24

Jury Trial ~ Thursday B Rough Draft
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1 looking from the right-hand side of the couch throughto | 1 A. Yes.
2 the left-hand side of the couch; is that correct? 2 THE COURT: That question is ambiguous. Was
1 3 A. That is correct. 3 the wall in place, or is your question was the rod --
4 Q. Andit appears at this point that the 4 Q. (BY MS. BROWN:) Was the trajectory rod in
5 right-hand side of the couch is not visible. 5 place with the wall at this point?
6 A. The far corner of it is not visible. 6 A. Was it in place with the wall? The _
7 Correct. 7 trajectory rod was through the couch all the way to the
8 Q. That the back is not visible? 8 wall. Yes. Ican'ttell you based on this photograph
1 9 A. Well, you're looking at the back portion of 9 where the other end of that trajectory rod is touching
10 the left-hand side of the couch, and then there's a break {10 because it's not depicted in the view.
11 in the couch, and that next piece over would be the 11 Q. And in Exhibit Number 130, who is this
12 right-hand side of the couch, as it's a dual love seat. 12 individual?
13 Q. And the right-hand side of the couch is the 13 A. That is my supervisor, Sergeant Mike Lyford.
14 one that's reclined; is that correct? 14 Q. And in this photograph, the trajectory rod is
15 A. Correct. Well, this view is not depicting 15 inplace? '
16 any reclining, so I don't want to confuse anyone. So 16 A. That's correct.
17 T'lllet you ask that question again so I can answer 17 Q. And why is he positionied on the couch?
18 appropriately. 18 A. Wehad to use a person for a specific reason
|19 Q. So the couch was unreclined at some point? 19 onthe scene. It was reported that the victim in the
20 . The nght-hand side of the couch was unreclined at some |20 case was seated in a similar position reclined, and when
21 point? 21 we began the documentation for the trajectory, we showed
22 A. While we were processing the scene? 22 photographs without any weight or compression on the
23 Q. Yes. 23 couch with no one in the couch, and those photographs
24 A. Yes. 24 depict the trajectory rod hitting the wall clearly higher
Page 38 Page 40
1 Q. So if both of them were unreclined, wouldn't 1 above the defect.
2 they be equal distance then? A 2 When you compress the couch with the person
3 A. It depends on how the couch functions. 3 and the weight as reported how it occurred, that
4 Q.. And in Exhibit 114, again, that's looking at 4 compression of the couch affects the trajectory rod being
5 the left-hand side of the couch? 5 able to line up with the defect in the front, the rear of
6 A. Correct. 6 the couch, and the corresponding defect above the
7 Q. And the right-hand side of the couch has been 7 baseboard on the wall. So we had a specific purpose, and
8 moved forward? 8 we had no choice but to use a person to be on the couch
9 . THE INTERPRETER: I'm sorry. Is what? 9 in these photographs.
10 Q. (BY MS. BROWN:) I'msorry. Yeah. The right 10 Q. And are you aware of the injuries that were
11 side of the couch has been unreclined? 11 -- they were -- The attempt was made to find the
12 A. Yes. 12 trajectory for using this method? Do you know which
13 Q. And in Exhibit 115, this is lookmg at the 13 injury you were looking. for?
14 trajectory? 14 A. No, I do not. _
15 A. Showing a distance away from the defect in 15 Q. Okay. And you said there was a suggestion
16 the front of the couch with a trajectory rod in place. 16 that Mr. Leibel had been sitting on the couch. Is that
17 Q. Is that trajectory rod going through to 17 correct?
18 another location? 18 A. Correct.
|19 A. Yes. It goes through the corresponding 19 Q. And he was -- Why would you put a person in
20 defect on the back of the love seat that you saw inthe |20 this position at the center of a couch where you're
21 other views. 21 almost on the brink between both seats?

A.. Our best attempt without injuring our
supervisor and having him lay on top of a trajectory rod. .
And like I said, the purpose was to try to add some
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1 weight to simulate where that couch would be and where | 1 case, did you?
2 those defects would be in relation to having that 2 A. No, 1did not.
3 compression. 3 Q. And so you don't know if there was trace
4 Q. But the weight -- location of the weight on 4 evidence on the couch that had or had not been collected?
5 the couch, if it were on, for example, over in this 5 A. Wehad not collected any. Correct.
6 corner, wouldn't have the same effect on moving the 6 Q. And this individal is sitting basically over
7 trajectory rod. 7 where a suspected bullet hole is in the couch?
8 A. Could be different. Yes. 8 A. Correct.
9 Q. And so you don't know that this was a 9 Q. Did you examine the hole in the drywall
10 position that had ever been reported Mr. Leibel was in, |10 itself, the wall?
11 is that correct, other than on the couch somewhere? 11 A.. How do you mean, examine?
12 A. It was reported that hé was sitting in the 12 Q. View it? Look at it?
13 reclined position. That's all that we knew. 13 A. Iviewedit. Yes.
14 Q. Sitting in a reclined position? 14 Q. And does it appear to be actually a
15 A. That's what was reported. 15 conglomeration of two or three, four different holes
16 Q. And is this couch relined at this point? 16 overlapping?
17 A. It appears to be partially reclined, yes, as 17 A. Iwould just refer to it as a defect in the
18 evidenced by Sergeant Lyford's leg being up in the air. {18 wall.
19 Q. So you had to recline the couch to some 19 Q. And at the time you were doing the trajectory
20 degree and put weight on it in an undocumented location |20 measurements, that wall was intact other than the defect?
21 to get this trajectory? 21 A. Correct.
22 A. That's why we documented both the before 22 Q. The piece of it hadn't been cut out to see
23 photographs and after so that you can see both sides. 23 what was behind it?
24 Yes. 24 A. Correct.
Page 42  Page44
1 Q. So without it being in an upright position 1 Q. And you couldn't see it at that point what
2 without weight on it, you couldn't make it go in -- The 2 was behind it?
3 trajectory rod would not match up with the hole? 3 A. Correct.
4 A. With the corresponding defect on the 4 Q. This hole was larger than the trajectory rods
5 sheetrock. 5 that were being it put in it?
6 Q. On the sheetrock. 6 A. The hole was what?
7 A. That's correct. 7 Q. Larger than the trajectory rods being
8 Q. When you partially reclined it, so you 8 inserted into it?
9 changed its position, and you put an unknown weightinan | 9 A. That's correct.
10 unknown location to basically make it fit? 10 Q. And so there was some wiggle room there?
11 A. We simulate it the best that we could. 11 A. That's correct.
12 Q. The best you could? 12 Q. And in actuality, you couldn't see where
13 A. Yes. And like I said, it was for a very 13 behind the wall to have an endpoint with that trajectory
14 specific reason. 14 rod?

15 Q. Do you know had the Washoe County, or excuse 15 A. Correct.
16 me, Douglas County Sheriff's Office completed their 16 MS. BROWN: Sorry, Your Honor.

17 evidence collection at this point? 17 THE COURT: No, ma'am. You take your time.
18 A. At which point? 18 MS. BROWN: Thank you. I have nothing

19 Q. At the point Exhibit 129 was taken? 19 further.

20 A. Interms of the evidence collection of items 20 THE COURT: Mr. Gregory?

21 on that scene? 21 MR. GREGORY:: No questions, Your Honor.

22 Q. Yes. 22 THE COURT: All right, Mr. Lear. Thank you
23 A. Iam not familiar. 23 for your appearance today. You may step down.

24 Q. You didn't take any trace evidence in this 24 THE COURT: Could we have the lights back up,
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A. T've been employed for approximately over

nine years.

‘Q. And what specifically do you do within that
division?

A. TI'ma DNA analyst and a primary exam analyst
in the crime lab, and my role is to look at evidence that
are submitted in cases for initially, I can do screening,
which is my role as a primary exam analyst for biological
evidence. And as a DNA analyst, I then process those
.samples and generate DNA profiles, which I then make
comparisons to if I can.

Q. What is your training and experience in those

10
11
12
13
14
15
16
17
18
19
20
21

Q. Were you asked to process a rifle in this
case? '

A. Yes, I was.

Q. And did you both -- did you do -- Tell us
what you did with the rifle.

A. Okay. May I refer to my report?

Q. If that will help you refresh your
recollection.

A. Yes, please.

Q. You did two reports in this case. Would you

like to see both of them?
A. Yes.

22 two areas? 22 THE COURT: Ma'am, do you need the report to

23 A. Ihave a Bachelor's of Science degree in 23 refresh your recollection?

24 environmental science and management from New Mexico |24 THE WITNESS: I do.
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1 please. Your next witness, Mr. Gregory. 1 Highlands University.
2 MR. GREGORY: Jennifer Naranjo. 2  THE COURT: Ma'am.
3 THE COURT: I want to make sure that all of 3 THE WITNESS: Yes.
4 the exhibits are returned to the clerk, please. Jennifer 4 THE COURT: I'm going to ask you to slow
5 Naranjo? Is that correct? 5 down, please.
6 MR. GREGORY: Yes. 6 THE WITNESS: Okay.
7 THE COURT: I've noted several people going 7 THE COURT: I know that you have a lot of
8 in and out of the courtroom. I just want to remind 8 information to present, but this is all being
9 counsel keep an eye back in the courtroom and make sure | 9 interpreted, and it is very difficult for the
10 none of your witnesses on the other side appear, having |10 interpreters to keep up with you.
11 invoked the rule of exclusion. 11 THE WITNESS: Okay. Absolutely.
12 Ma'am, if you'd come forward, step in front 12 THE COURT: Thank you, ma'am.
13 of the clerk, raise your right hand, please. 13 MR. GREGORY: You were telling us about your
14 14 training and experience in those two areas.
15 JENNIFER NARANIJO, 15 THE WITNESS: Yes. Ihave 30 graduate credit
16 having been first duly sworn, was 16 hours from the University of Nevada-Reno in the field of
17 examined and testified as follows: 17 DNA analysis and molecular biology. In addition to that,
18 18 Ihave completed a seven-month training program at Washoe
19 THE COURT: If you'd come up and have a seat 19 County Crime Lab under the direct supervision of three
20 up here, please. There's some water there if you'd like. |20 qualified DNA analysts, and that is required prior to
21 THE WITNESS: Thank you. 21 doing any type of casework. During that time, I
22 THE COURT: Mr. Gregory., 22 processed numerous samples which would be similar to what
23 MR. GREGORY: Good morning. 23 I would expect to see in casework. _
24 THE WITNESS: Good morning. 24 Additionally, I wrote numerous reports that
Page 46 Page 48
1 DIRECT EXAMINATION 1 would be similar to what I would expect to be writing as
2 BY MR. GREGORY: 2 an analyst. Additional type of education that I've
3 Q. Can you please state and spell your last 3 obtained, we have to do eight hours of continuous
4 name. 4 education every year, and also we take classes from the
5 A. My name is Jennifer Naranjo: N-a-r-a-n-j-o. 5 manufacturers that provide our kits for our analysis as
6 Q. What do you do for a living? 6 well as the companies that provide our equipment.
7 A. I'm a criminalist at the Washoe County 7 Q. (BY MR. GREGORY:) Are the methods that you
8 Sheriff's Office Crime Lab. 8 employ accepted in the scientific community?
1 9 Q. How long have you been so employed? 9 A. Yes, they are.

Y
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10 Q. (BY MR. GREGORY:) I'm showing you 131 and
11 132. Are those your reports?

12 A. Yes, they are.

13 Q. Take a moment to look at those reports and

14 let me know if it refreshes your recollection.

15 A. Okay.

‘ State of Nevada vs (N Rough Draft ) Jury Trial - Thursday
Tatiana Lelbel aka Tatiana Kosyrkma 14-CR-0062 — January 29, 2015
Page 49 Page 51
1 THE COURT: And by reviewing the report, 1 with one wet, one dry swab, and I swabbed them as A-1
2 would it refresh your recollection? 2 life. Ijust gave them a designation. Additionally, I
3 THE WITNESS: Yes, it will. 3 swabbed the strap of the rifle on both sides, front and
4 THE COURT: Are you going to mark those as 4 back of that, as A-2 Rifle, and then those were forwarded
5 exhibits? 5 onto the DNA section, which I processed for DNA analysis.
6 (Whereupon, Exhibit Nos. 131-132 were marked for 6 Q. Sojust briefly, what does "swabbing" mean?
7 identification.) 7 Tell us what you're doing when you're swabbing.
8 THE CLERK: 131, 132. 8 A. Okay. SolI would take two sterile swabs.
9 THE COURT: Thank you, ma'am. 9 One would be wet and would be would be dry, and I would

10
11
12
13
14
15

take those on the hammer area, and I swab first with the
wet followed by the dry, and then go to the trigger and
do the same, one wet, one dry. Those would go into a
box, and of course they would be labeled A-1 rifle. And
I would then collect a water control that is associated
with the same water that I used to collect the possible

16 Q. So tell us first what you did with the gun. 16 DNA that may be on the item.
17 What was the first step? 17 Q. So the areas swabbed again were the strap,
18 A. So the initial screening of the rifle would 18 the leather strap; correct?
19 include I would take the rifle and use illuminated 19 A. Correct, as A-2.
20 magnification to look over the entire front and back on |20 Q. And then the hammer and the trigger?
21 both sides of the rifle to determine if there was any 21 A. Correct, as A-1.
22 biological fluids present, and then at that point, I 22 Q. And then what did you do with items A-1 and
23 would do any testing if necessary. For this particular 23 A-2?
24 case, I found none of that, so what I did was -- 24 A. Those were processed through the entire DNA
Page 50 Page 52
1 Q. When you say "None of that," so none of what? 1 process for -- I would need to refer to my report. 1
2 A. No biological staining. 2 don't want to confiise item one and item two, please.
3 THE COURT: Wait. You're a little fast. 3 Q. Handing you both of those exhibits back, 131
4 Please slow down. And, Mr. Gregory, do you intendto | 4 and 132. So in reference to A-1, and A-1 is the swab
5 offer these reports? 5 from the hammer and the trigger. Did you perform an
6 MR. GREGORY: No, Your Honor. 6 analysis of those swabs? ‘
7 THE COURT: Because if you don't, then I'm 7 A. 1did. Solinitially took half of each swab
8 going to ask you to withdraw them from the witness. 8 and carried those through to DNA. That is our protocol.
9 MR. GREGORY: Yes. 9 When I processed it through the State; the point where I
10 THE COURT: Because I don't warit her to 10 would determine if there's any DNA present for Item A-1,
11 testify from them if she's just using them to refresh her |11 I determined that it was insufficient to move forward, so
12 recollection. 12 T had to stop and request to utilize the other half.
13 MR. GREGORY: And, ma'am, if you need them 13 For Item A-2, I was able to process that .
14 again to refresh your recollection, just let me know. 14 through the whole entire DNA process, and I determined
15 THE WITNESS: Okay. 15 after completing the process that there were at least
16 THE COURT: Mr. Gregory, thank you. 16 four individuals who their DNA would be associated with
17 Q. (BY MR. GREGORY:) And, Your Honor, I'm going |17 that, and that I could make no conclusions for that mixed
18 to hold onto these during her testimony. 18 DNA profile due to a low level of DNA as well as the
19 So you said no indication of biological 19 number of contributors. So I have no conclusions for
20 evidence. What do you mean by that? 20 that.
21 A. There was no blood observed on the rifle. 21 Q. So that's on the strap?
22 Q. And then what was your next step? 22 A. That is on the strap.
23 A. The request was to swab the trigger and 23 Q. And then going back to the trigger and the
24" hammer of the rifle. Therefore, I swabbed those together {24 hammer, you found that there was low levels of DNA on
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1 that as well? 1 Q. And have you ever published anything in your
2 A. So for the trigger and the hammer, which is 2 field?
3 A-1,Thad to go back and take the over half of the 3 A. No.
4 sample and combine them together to get a sufficient 4 Q. Soljust want to make sure that I'm clear.
5 amount of DNA to attempt to get a profile. At that 5 You took -- You originally took a DNA reference sample
6 point, I was able to generate a-profile that was too low 6 from Mr. Leibel, correct, or a DNA reference sample was
7 to make any conclusions, so due to a low level of DNA,I | 7 given to you?
8 could offer no conclusions on that item. 8 A. That's correct.
9 MR. GREGORY: Thank you. I have nothing 9 Q. For Mr. Leibel; right?
10 further. 10 A. Correct.
11 THE COURT: Ms. Brown? 11 Q. And a DNA reference sample was also given to
12~ MR. GREGORY: Your Honor, I'm going to return 12 you for Mrs. Leibel?
13 the exhibit to the clerk. 13 A. That's correct.
14 THE COURT: Thank you, sir. 14 Q. And then the trigger and the hammer of the
15 MS. BROWN: Ms. Brown or Ms. Henry? 15 rifle were both swabbed together for possible residual
16 , 16 DNA for any person that handled the gun --
17  CROSS-EXAMINATION 17 A. That's correct.
18 BY MS. HENRY: 18 Q. --correct? And both sides of the strap of
19 Q. Ms. Naranjo, you indicated that you have a 19 the rifle were swabbed for the possible residual DNA from

20
21
22
23
24

Bachelor's of Science in environmental science. Was that
right?

A. Yes, ma'am.

Q. And then beyond that, did you say you had 30
graduate credit hours in DNA analysis?

20
21
22
23
24

a person that handled the gun?

A. That's correct. Yes.

Q. And then a portion of the trigger and hammer
-were swabbed for the reference samples for Mr. and
Mrs. Leibel as well; correct?

Page 54
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1 A. Correct. : 1 A No.
2 Q. And that 30 hours is your training for what 2 Q. So--I'msorry. A portion of the trigger
3 you're doing now? 3 and the hamper were also swabbed alongside the strap;
4 A. No. That's from the University of Nevada- 4 correct?
5 Reno. 5 A. The initial -~ so A~1 was the trigger and the
6 Q. Right. But is that -- That's for the 6 hammer swabbed together. A-2 was the front and back of
7 specific field and what you do now in your employ? 7 the strap swabbed together.
8 A. It'srelated to the field. Yes. 8 Q. Okay. And then at that point, is that-when
9 Q. Okay. And then beyond those 30 hours, you 9 -- because you said you also did DNA profiles. Is that '
10 thenhavea seven—month training program? 10 the point when the DNA profiles are created?
11 A. That is correct. 11 A. The DNA profiles are not created. They are
12 Q. And you said that you have written numerous 12 either on the item or they're not. So the DNA exists
13 reports. Are you talking about reports like you wrote in |13 there. I collect it, what possible DNA, moved it through
14 this instance? 14 the DNA process, and that could -- you know, that's
15 A. Yes. During ny training, we are required to 15 extracting the DNA from the cells, finding out how much
16 write a minimum of 20 reports that we have to utilize the |16 DNA is there, and then finally generating the profile.
17 information that was previously generated and reports |17 Q. Okay. And then with regard to the DNA from
18 " written, and then our reports have to basically be the 18 the strap of the rifle, you said that there was a low
|19 samie near identical to what the previous analyst wroteto |19 level of DNA. Is that correct?
20 demonstrate that we can 1n fact get the same results and 20 A. No. On the strap of the rifle, that was the
21 give a report that is correct. 21 item that was both a low level and a mixture that I could
22 Q. And do you belong to any professional 22 make no conclusions from.
23 organizations? 23 Q. So there was a Jow level of DNA?
24 A. Idonot.” 24 A. Thereis.
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1 Q. Okay. And you couldn't make any conclusions 1 KEVIN BYRNE,
2 with regard to whose DNA was on the strap of therifle? | 2 having been first duly sworn, was
3 A. That's correct. 3 examined and testified as follows:
4 Q. And then the same with regard to the DNA from 4
5 the trigger and the hammer. You also determined that 5 THE COURT: Come on up and have a seat
6 there was a low level of DNA present there as well? 6 please, sir. There's some water there, if you'd like.
7 A. That's correct. 7 THE WITNESS: Thank you.
8 Q. And because of that, you couldn't match that 8 .
9 to any -- you couldn't match to Mr. Leibel or 9 DIRECT EXAMINATION
10 Mrs. Leibel? 10 BY MR. GREGORY:
11 A. That's correct. I could make no comparisons. 11 Q. Sir, please state your name and spell your
12 MS. HENRY: No further questions. 12 last name.
13 THE COURT: Mr. Gregory? 13 A. Kevin Byrne: B-y-r-n-e.
14 MR. GREGORY:: Nothing further. 14 Q. What do you do for a living, Mr. Byrne?
15 THE COURT: Ma'am, thank you for your 15 A. I'm a latent fingerprint analyst at the
16 appearance today. You're excused. Mr. Gregory, we find |16 Washoe County Sheriff's Office.
17 ourselves at the morning break, so we're going to takea |17 Q. How long have you been so employed?
18 15-minute break. 18 A. Nearly seven years.
19.  Ladies and Gentlemen, we'll take a 15-minute 19 Q. What does a latent fingerprint analyst do?
20 recess. And during this recess, you are admonished not {20 A. A latent fingerprint examiner is basically a

21
22
23
24

to talk or converse amiong yourselves or with anyone else
on any subject connected with this trial or read, watch,
or listen to any report of or commentary on the trial or
any person connected with this trial by any medium of

21
22
23
24

person who takes fingerprints from a crime scene and
compares them to known fingerprints to determine if they
came from the same source.

Q. What training and experience do you have that
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information including, without limitation: Newspaper,
television, radio or Internet.

You're not to form or express any opinion on
any subject connected with the trial until the case is
finally submitted to you. Thank you. We're in recess.
We'll be back at a quarter till. So give you a chance to
take a bit of a break. Thank you very much.

(Recess was taken.)

- THE COURT: We're back in session in 14DI62,
State of Nevada versus Tatiana Leibel. Mr. Gregory is
here. Ms. Brown and Ms. Henry here. Ms, Liebel is here.
The interpreters are here. Please bring the jury in.

Thank you, Ladies and Gentlemen. Have a seat
please. Relax. Counsel stipulate to the presence of the
jury?

MR. GREGORY: Yes, Your Honor.

MS. HENRY: Yes, Your Honor.

THE COURT: Thank you. Your next witness,
please.

MR. GREGORY: Kevin Byrne.

THE COURT: Come on up, sir. If you'd pause
about right there and sworn.

W N W N B
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enable you to be an analyst?

A. Specialized training in latent comparison,
crime scene investigation, latent print processing.

Q. Do you have any certification for fingerprint
analyst?

A. Yeah. I'm certified as a latent fingerprint
examiner through the IAI, which is the International
Association for Identification.

Q. Thank you. And is the methodology that
you've been employed or that you use, is it accepted
within your scientific community?

A. Yeah, for fingerprint examinations, we use a
methodology called Ace V. It's an industry standard we
use on all of the fingerprint identification.

Q. In this particular case, were you given for
analysis a fingerprint that had been pulled off of a
rifle in question?

A. Yes.

Q. And did you have an opportumty to analyze
that fingerprint and compare it to other known
fingerprints?

A. Yes, Idid.

Q. Tell us a little bit about how yeu go about
conducting your analysis.
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1 A. Basically, what we do when we have a latent 1 Q. And Chris Lucas?
2 print that we don't know the source of, we compare levels | 2 A. Yes.
3 of'detail within that fingerprint to details within our 3 Q. Did you have an opportunity to compare those
4 known fingerprints to determine if there are any 4 known prints with the unknown prints that were found on
5 corresponding areas. 5 the rifle?
6 Q. Soin this particular case, you took the 6 A. Yes, Idid.
7 unknown fingerprint, which was from the rifle; correct? | 7 Q. What did your analysis reveal?
8 A. Correct. 8 A. Idetermined -- _
9 Q. And then you compared it to many other known 9 MS. HENRY: Objection, Your Honor. We
10 fingerprints? 10 would object.
11 A. Yes, Idid. 11 THE COURT: What's your objection?
12 Q. And were there many fingerprints that were 12 MS. HENRY: We don't believe that there's a
13 submitted to you to compare to the unknown print? 13 chain of custody on this.
14 A. Yes. I compated it to several subjects in 14 THE COURT: Do you have a response?
15 this case. 15 MR. GREGORY: Your Honor, I believe a few of
16 Q. Did you receive a fingerprint from Tatiana 16 these witnesses have already testified that they did
17 Leibel? 17 provide latent prints. I believe the defense also talked
18 A. Yes. 18 about and asked whether Miss Leibel had provided prints,
19 Q. Harry Leibel? 19 and the pathologist who will be testifying will talk
20 A. Yes. 20 about getting the prints off of Mr. Leibel. So I believe’
121 Q. Deborah Schrambra? 21 the foundation is there for this testimony.
22 A. Yes. 22 MS. HENRY: I believe that only two of the
23 Q. John Barden? 23. paramedics, Your Honor, have testified that they have the
24 A. Yes. 24 exclusion, the prints taken for the exclusionary purpose.
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1 Q. John Milby? . ‘ ' 1 Idon't believe that there's a chain of custody on
2 A Yes. ' 2 anybody else that was just mentioned.
3 Q. Jeff Schemenauer? 3 THE COURT: The objection is sustained.
4 A. Yes. 4 Q. (BY MR. GREGORY:) -Did you -- If I could go
5 Q. Brian Hubkey? 5 through the ones that are known. You did say you
6 A. Yes. 6 received one from Tatiana Leibel?
7 Q. Ed Garren? 7 A. Yes. '
8 A. Yes. 8 Q. And what was your conclusion with regarding
9 Q. Bernadette Smith? 9 that?
10 A. Yes. 10 A. I determined that she was not the source of
11 Q. Geoff Marshal? 11 the Jatent impression. .
12 A. Yes. 12 Q. Okay. And how about Harry Leibel?
13 Q. Steven Haley? 13 A. Idetermined he was not the source of the
14 A. Yes. 14 latent impression.
15 Q. Brandon Williamson? 15 Q. And how about Chris Lucas?
16 A. Yes. 16 A. Idetermined that he was not the source of
17 Q. Justin Reddig?. 17 the latent impression.
is A. Yes. 18 Q. And how about Justin Reddick?
19 Q. Nick Robidart? 19 A. Idetermined he was not the source of the
20 A. Yes. 20 latent impression.
21 Q. Fred Parson? 21 MR. GREGORY: Thank you. Nothing further.
22 A. Yes. 22 THE COURT: Questions?
23 Q. Jim Ante? 23 MS. HENRY: No questions.
24 A. Yes, 24 THE COURT: You're excused, sir. Thank you
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1 for your appearance today. 1 was of the Jewish religion?
2 THE WITNESS: Thank you. 2 A. Yes. '
3 MR. GREGORY: The State calls Justin Leibel. 3 Q. Describe your father's personality.
4 THE COURT: If you would pause there, sir. 4 A. Flamboyant, outgoing, friendly, willing to
5 Raise your right hand. 5 give advice, usually spiritual advice. He voiced his
6 6 opinions. Very open demeanor.
7 JUSTIN LEIBEL, 7 Q. What did you know of your father's health?
8 having been first duly sworn, was 8 A. He had cancer in 2004, colon cancer, and had
9  examined and testified as follows: 9 survived that. It was due to smoking, but he continued
10 10 to smoke after.
11 THE COURT: Come on up, sir. You've been in 11 Q. He was a cancer survivor?
12 the room, so you've seen several people testify. You 12 A. He was a cancer survivor, yes.
13 know how to do it. There's some water for you, there. |13 Q. Focusing on about the last five years, about
14  THE WITNESS: Thank you so much. 14 how often would you see your father?
15 15 A. Iwouldn't see him often. I'd see him once a
16  DIRECT EXAMINATION 16 year when I did not live in Lake Tahoe. But before he
17 BY MR. GREGORY: 17 moved up to Lake Tahoe in 2004, I'd see him every
18 Q. Sir, please state your full name and spell 18 weekend, every other weekend usually.
19 your last name. 19 Q. And after you moved to down to the Southern
20 A. Yes. My name is Justin Leibel: L-e-i-b-e-l. 20 California area, how often would you communicate with
21 Q. And are you familiar with Harry Leibel? 21 him? _
22 A. Yes. 22 A. Communication a lot. Every month, I would
23 Q. How so? 23 talk to him two or three times.
24 A. Heis my father. 24 Q. And Ms. Leibel, Tatiana, did you ever have
Page 66 Page 68
1 Q. And are you familiar with Tatiana Leibel? 1 conversations with her?
2 A, Tam 2 A. Yes, of course.
3 Q. And how is it that you know her? 3 Q. What language would you use?
4 A. Shemarried my father ten -- 11, ten and a 4 A. English. English. Very clear.
5 half years ago. 5 Q. Did you ever have any problems communicating
6 Q. And was there ever a time where you lived 6 with her in the English language?
7 here in Lake Tahoe? 7 A. No. It's broken English, but it's very --
8 A. Idid. Ilived here in August of 2005 to g for me, it's understandable.
9 February 2006; about six months. 9 Q. When was the last time you actually saw your
10 Q. Did you actually live with your father and 10 father?
11 Ms. Leibel during that time? 11 A. January, a month before this happened.
12 A. No, I did not. I lived on the California 12 Q. Where did you see him?
13 side near in Al Tahoe. 13 A. Istayed at his house.
14 Q. And while you were here, did you have -- 14 Q. Was Miss Leibel there during your stay?
15 Tell me the level of contact you had with your father. 15 A. Yes, she was.
16 A. Ifnot daily, every other day. I was there 16 Q. And you had contact with her then?
17 most Shabbats, I mean most Fridays, weekends most of the |17 A. Yes, I did.
18 time. 18 Q. How was your father's demeanor during that
19 Q. Moz Shabbat. What is that? 19 stay?
20 A. Shabbats. It's Friday nights for the Jewish 20 A. It was normal.
21 religion, like a Sabbath. 21 Q. Did you and your father have any plans to do
22 THE COURT: There's two different words. 22 anything together?
23 It's most Shabbats. 23 A. Yes. I have a passion for cars. He was
24 Q. (BY MR. GREGORY:) Thank you. Your father 24 talking to me about doing some future endeavors with
Sin-U-Seript® Capitol Reporters (17) Pages 65 - 68
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1 muscle car era vehicles, and I recently got a motorcycle, | 1 Q. Do you recall when the last time it was that
2 so when I got some more experience, we'd wanted to go | 2 you went shooting with your dad?
3 riding together. And then of course the graduate -- I 3 A. It would have to be the summer of 2013.
4 just graduated from Cal State Long Beach. He was looking | 4 Q. And did Tatiana go with you as well --
5 forward to.that in May. 5 A. Yes. ‘
6 Q. When was the last time you spoke to your 6 Q. --atthattime? Are you familiar with a
7 father on the phone or through some other means? 7 rifle that's called a Circuit Judge?
8 A. February 10th. I drilled that date in my 8 A. Yes.
9 head. I spoke to him over the phone. 9 Q. How are you familiar with that rifle?
10 Q. About 13 days prior to his death? 10 A. That was one of his favorite guns. He had a
11 A. Yeah. 11 lot of favorite guns, but he showed me that one, and it
12 Q. How did he sound? 12 was very unique, very rare gun that is kind of a custom
13 A. Normal. Just normal. There was nothing out 13 gun, but easily attainable, I guess.
14 ofthe ordinary. 14 THE INTERPRETER: I'm sorry.
15 Q. Anything that he said that concerned you? 15 THE WITNESS: Easily attainable.
16 A. I couldn't -- not off the top of my head. 16 Q. (BY MR. GREGORY:) Did you ever shoot that
17 There was nothing that was out of the ordinary. 17 gun?
18 Q. Are you aware of -- Well, tell me about your 18 A. Ihave not shot that gun.
19 father and guns’ 19 Q. So when you went out in the surumer of 2013,
20 A. He was a gun fanatic, and he was very 20 that wasn't a gun that --
21 meticulous how he handled his guns. We used to go 21 A. No, not --
22 shoeting all the time at the ranges near Carson City, and |22 Q. -- was used?
23 he just was passionate about different type of weapons, |23 A. --that gun.
24 unusual weapons. And every time we got back, he would {24 Q. When did you learn of your father's death?
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1 usually clean the guns. Actually, all the time clean the 1 A. Ifound out Tuesday, the 25th, at 9:11 in the
2 guns that same afternoon. Very meticulous. He had a 2 morning. My sister called me.
3 place for everything. 3 Q. Sorry for your loss.
4 Q. Are you familiar with whether he'd keep 4 A. Thank you.
5 firearms at the residence? 5 Q. Being around your father there at the
6 A’ Hedid. 6 residence, especially when you were living up here in
7 Q. Do you have an approximate number? 7 Tahoe, did your father have any manner in which he would
8 A. I'm sure he never showed me all of them, but 8 relax?
9 he had guns in a clock, he had guns by the bed, he had 9 A. Yes. Every time he watched TV, he'd usually
10 guns on the rifle rack that we've seen in pictures. He 10 recline and put his hands behind his head in a reclining
11 kept guns kind of everywhere. 11 fashion to watch TV. He loved relaxing that way.
12 Q. Did he have both long guns and handguns? 12 MR. GREGORY: Thank you. I have nothing
13 A. Yes. 13 further. _
114 Q. Did you ever go shooting with him? 14 THE COURT: Ms. Brown? Ms. Henry?
15 A. Yes. Yes. 15
16 Q. And did Miss Leibel ever go shooting with 16 CROSS-EXAMINATION
17 you? 17 BY MS. HENRY:
18 A. She did go with us. 18 Q. Did you interview with the sheriff's office
19 Q. Did shé shoot the guns" 19 in this case?
20 A. She would. 20 A. Idid.
21 Q. How was she at shooting the guns? 21 Q. AndI think didn't you say that your dad was
22 A. Pretty good. Iwouldn't say she's a sniper, 22 also worried about money, that you had spoken with him
23 but she was a good aim. The targets were fairly close, |23 and he was worried about money?
24 so all of us were pretty accurate. 24 A. Idorecall that.
Pages 69 - 72 (18) Capitol Reporters \ 9,9‘\ Ain-U-Scripi®



1 Q. And you said -- You know and you reported to
2 the officer that you knew that Tatiana was in school in
3 Reno; correct?
.4 A. Yes. UNR.
5 Q. At UNR, and that she was in Reno a lot
6 because of school?
7 A. Yes. She would frequently leave
8 Q. And you also told the officers that you felt
9 like Harry did not want to be alone?
10 A. Idon't recall that.
11 Q. IfIshowed you the police report, would
12 that --
13 A. That might help, yeah.
14 Q. --refresh your recollection?
15 THE COURT: For the record, would you tell us
16 all what you're showing him.
17 MS. HENRY: Yes, Your Honor. I'm showing
18 Mr. Leibel a police report where he was interviewed.
19  THE COURT: Okay.
20 MS. HENRY: And the pages are not numbered in
21 this report. ’
22 THE WITNESS: I was referring to his
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A. Yes, I'm sure he had help or needed help.
Q. AndIbelieve you also said in your report
that Tatiana was also warm and hospitable to you;
correct?
A. Yes.
Q. Okay. And you just testified that you
really, in the last five years, you hadn't really seen
him often?
A. Correct. Yeah, because of the distance. I
came up once a year.
Q. So you saw him once a year?
A. Physically, yes.
Q. And you maybe talked to him two to three
times a month?
A. Yes.
MS. HENRY: Nothing further nor me.
THE COURT: Thank you. Mr. Gregory, anything
else?

REDIRECT EXAMINATION
BY MR. GREGORY:
Q. Thank you. You were asked ant your father's

775-882-5322

23 marriage. He didn't want to be alone. That's why he was (23 concerns for money. What were the concerns that you he
24 married. 24 voiced to you?
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1 Q. {(BY MS. HENRY:) Okay. So you said in your 1 A. He was a little nervous of certain things
2 report,” Justin said he felt Harry did not want to be 2 were happening, and he had vented to me a while back, and
3 alone." 3 then kind of stopped talking to me about it.
4 A. Yeah 4 MS. HENRY: Objection, Your Honor. Hearsay.
5 Q. You said that and you just read that; 5 MR. GREGORY: Your Honor --
6 correct? 6 THE COURT: Overruled.
7 A. Yes. 7  MR. GREGORY: You can go ahead and answer the
8 Q. And then you also just read in your report, 8 question.
9 you said, "Justin said he felt Harry would rather be with | 9 THE WITNESS: He did.
10 someone than be alone in his condition." 10 Q. (BY MR. GREGORY:) Thank you. You said he
11 A. Inregards to marriage. Yes. 11 vented to you about some things. Can you be more
12 Q. "Inhis condition." You said that, right? 12 specific?
13 A. Yes. 13 A. Yeah. He was just frustrated that he was --
14 Q. And his condition was he had previously had 14 MS. HENRY: Objection, Your Honor. Hearsay.
15 colon cancer. And you just said that; correct? 15 He's asking him what he said, and those are specific
16 A. Yes. 16 comments that he said.
17 Q. Ibelieve you also stated in your report that 17 MR. GREGORY: And, Your Honor, in response,
18 he you had to use the restroom all the time? 18 they asked him for what Mr. Leibel said. I should now be
{19 A. Yeah, very frequent. 19 able to give context to the question.
20 Q. That he had kidney stones? 20 THE COURT: I agree. Go ahead. Overruled.
21 A. Inthe past, yes. 21 THE WITNESS: I'm sorry. Repeat the
22 Q. And that those were painful for him? 22 question.
23 A. Very, yes. 23 Q. (BY MR. GREGORY:) You indicated your father
24 Q. And that he needed help? 24 had vented to you about some things regarding the
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1 finances. Can you be more specific? 1 of the jurors to go ahead and take your break.
2 A. He had specifically told me he was spending 2 Ms. Martin, I believe you have an issue, and
3 money for Lana. He kind of vented to me about Lana, but | 3 I'd ask you to stay for just a minute. Okay? The rest
4 he didn't really go into very much detail. I think he 4 of the jurors are excused. Just wait there.
5 was just upset at the moment, so after that, he never 5 Have a seat everyone, please.
6 really brought it up, and I asked him in the future, like 6 Ms. Martin, I'm advised that your mother is
7 "How are things going with that?" And he said, "They're | 7 ilL
8 going okay." So he didn't really answer anythmg 8 MS. MARTIN: My niother is 95. She lives at
9 Q. Whois Lana? 9 Emeritus. Should I tell everybody?
10 A. Lana is Tatiana's oldest daughter. 10 THE COURT: It's your business if you want to
11 Q. And you mentioned Tatiana going to UNR. Did 11 tell anyone.
12 she graduate from UNR? 12 MS. MARTIN: She lives at Emeritus. She
13 A, Shedid. 13 developed a cold the other day, very common as an older
14 MR. GREGORY: Thank you. Ihave nothing 14 person. Isaw her this moming. Well, I saw her last
15 further. ' 15 night after the trial. I've been going at Iunch and
16 MS. HENRY: No further questions. 16 breakfast. She barely ate yesterday. I kind of forced
17 THE COURT: Sir, thank you for being here. 17 her to eat, and then she vomited. But I think she's just
18 Mr. Gregory? 18 dehydrated. I truly think that's probably what it is.
19 MR. GREGORY: Your Honor, my next witness, 19 To me, my mother was much sicker last year.
20 who is Dr. Kubiczk, is on a tight schedule. He is 20 So I really think that they're going to take her to the
21 scheduled to be here at 1:00 o'clock. So I propose 21 hospital in front and hydrate her, and I think she's
22 taking your lunch recess now instead of later. 22 going to be okay. I truly do. And I know my mother
23 THE COURT: You don't have another witness? 23 would not want me not to be here, but I do want to be
24 MR. GREGORY: And he will be here actually 24 able to go see that she's okay. My husband is retired.
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1 earlier, you know, if you want to start up again at 12:30 | 1 He's up skiing. I left him several messages to get to
2 or something. That would be fine also. 2 thehospital. And unless they tell me my mom is going to |
3. THE COURT: Do you have any other witnesses 3 pass today, you know --
4 that you can put on? 4 THE COURT: Ma'am, I want you to have
5 MR. GREGORY: I do not. 5 opportunity. You're going to go to the hospital. Is it
6 THE COURT: Well, if we take a break now, 6 in the ER here or in Carson City?
7 welll start early. I don't want to lose an hour here. 7 MS. MARTIN: Yeah, it's right here right in
8 So we will take a break, but we have one of the jurors 8 front of Emeritus in Gardnerville.
9 has an issue that has come up, and what we're goingtodo | 9 = THE COURT: Go ahead and take care of your
10 is take the break and try to accommodate that and see if |10 mother. If some other issue comes up that you want to
11 we Gan get back to work here soon. We'll start at 12:30. 11 advise me of, please feel free to do that.
12 I'm going to ask all of the jurors to be prepared to go 12 MS. MARTIN: I think I'll be back at 12:30,
13 forward at 12:30. So we'll take a recess until then. 13 to be honest with you. o
14 Ladies and Gentlemen of the Jury, we'll take 14 THE COURT: All right. Well, I want you to
15 arecess until 12:30. During this recess, you're 15 give you the chance to do that.
16 admonished not to talk or converse among yourselves or (16 - MS. MARTIN: Thank you.
17 with anyone else on any subject connected with this 17 THE COURT: So please go take care of your
18 trial. You're not to read, watch, or listen to any 18 mother. My mother is about the same age, and just about
19 report of or commentary on the trial or any person 19 two weeks ago, he was in the ER kind of in the same
20 connected with this trial by any medium of information |20 situation.
21 including, Wwithout limitation, newspaper, television, 21 MS. MARTIN: Exactly. It just goes around.
|22 radio, or Internet. You're not to form or express any 22 THE COURT: Feel free the let me know if you
23 opinion on any subject connected with the trial until the |23 need something; okay.
24 case is finally submitted to you. I'm going to ask all 24 MS. MARTIN: Thank you. And I just call like
Pages 77 - 80 (20) Capitol Reporters kt . 9\% Min-U-Script®



[

»

\ 775-882-5322

- State of Nevada vs S Rough Draft .;' ) Jury Trial - Thursday
Tatiana Leibel, aka Tatiana Kosyrkina - 14-CR-0062 e January 29, 2015
) Page 81 Page 83
1 the court line. 1 12:15.
2 THE COURT: You can do that. Mr. Seddon will 2 MS. BROWN: There is one other issue. Juror
3 give you a number to call to reach us. Okay. 3 number 12 is -- she has the blue folder with a lot of
4  MS. MARTIN: Okay. Thank you. 4 papers in it that she carries in out of the out
5  THE COURT: Thank you, ma'am. Ms. Martin is 5 courtroom. I don't know if it's her personal things
6 gone. I've also received a note from another one of the 6 she's working on in the back or if she's taking her notes
7 jurors. Apparently, one of the jurors had some 7 out of the courtroom, but --
8 difficulty hearing the testimony of findings of 8 THE COURT: I'll remind them that they cannot
o fingerprints. The testimony was that neither Ms. Leibel | 9 do that. If you fee] that we need to ask Ms. Stugart if
10 or Mr. Leibel -- there were no fingerprints that could be |10 she is taking notes out of the courtroom, I'll ask if you
11 identified to match either one of them. This juror 11 think that that needs to be done. They were all told to
12 simply could not hear that testimony. 12 leave their notebooks. And actually, the bailiffs have
13 My suggestion is that we can either read it 13 been watching to see if they're taking any notebooks that
14 back, or we can simply make a statement to the jurors |14 they've been writing in out.
15 that the testimony was that there were no prints 15 MS. BROWN: She brings it out of the jury
16 associated with either of them discovered either onthe |16 room with her and takes it back in, so I don't know what
17 weapon, or I think it was only on the weapons that we |17 itis.
18 were looking at, or we can not respond to it. 18 THE COURT: Okay. I'll remind them not to do
19 And so, Mr. Gregory, I'd ask for your 19 that.
20 suggestion as to how you want deal with that issue. 20 MS. BROWN: Thank you.
21 MR. GREGORY: Well, I would recommend 21 THE COURT: Are you satisfied with that
22 responding. We have somebody that couldn't hear 22 response?
23 something that is important. It would be fine with me if |23 MS. BROWN: Yes.
24 you did that by either documenting that or a read back. |24 THE COURT: Mr. Gregory?
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1 Either of those is fine with me. I don't know which 1 MR. GREGORY: Yes, Your Honor.
2 would be more convenient for the Court. 2 THE COURT: Ms. Henry?
3 THE COURT: You say, "Documenting it." Would 3 MS. HENRY: Your Honor, I also just had a
4 itbe-- 4 question regarding the -- I guess the call logs that
5  MR. GREGORY: Or telling him. 5 Mr. Gregory gave the jurors. I don't know that those
6  THE COURT: -- acceptable to you to have me 6 were ever collected from the jurors, and I wasn't sure if
7 simply state what I just stated? 7 that was the process to collect them, or if they're
8  MR. GREGORY: Yes. 8 supposed to still have them at this point.
9 THE COURT: Thank you, sir. Ms. Brown? 9 THE COURT: Well, I don't think that they
10 MS. BROWN: That would be fine, Your Honor, 10 were ever returned. We can collect them because I told
11 to just state it. 11 them that they'll be looking at the originals. They
12 THE COURT: It's my intention then that I 12 don't seem to be thumbing through them now, so we can
13 will simply state that that's what the testimony was, but {13 collect them. They were simply demonstrative so that
14 the jurors are entitled -- I would add that the jurors 14 they can follow along with the testimony. So-we'll ask
15 are entitled to use their own memories of what the 15 to collect them.
16 testimony was. And I will remind all of them that if 16 MS. HENRY: Thank you, Your Honor.
17 they cannot hear something, they need to advise me. Is |17 THE COURT: Okay. Are you okay with that,
18 there anything that you would object to about that 18 Mr. Gregory?
19 process, Mr. Gregory? 19 MR. GREGORY: Yes.
20 MR. GREGORY: No, Your Honor. 20 THE COURT: We're in recess until 12:30.
21 THE COURT: Anything that you would object 21 (Recess was taken.)
22 to, Ms. Brown or Ms. Henry? 22 THE COURT: We're back in session in case
23 MS. BROWN: No, Your Honor. 23 14DI62, State of Nevada versus Tatiana Leibel.
24 THE COURT: Okay. Then we're in recess until 24 Mr. Gregory is here. Ms. Brown, Ms. Henry are here.
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1 Ms. Leibel is here, the translators are here, and let's 1 Q. What do you do for a living?
2 bring the jury in unless you have something you want to | 2 A. I'm a sergeant with the Douglas County
3 discuss beforehand. 3 Sheriff's Office currently signed to the investigations
4 . MR. GREGORY: No, Your Honor. 4 division.
5 MS. BROWN: No, Your Honor. 5 Q. How long have you been with the sheriff's
6 THE COURT: Thank you, folks. Have a seat, 6 office? _
7 please. Counsel stipulate to the presence of the jury? 7 A. Twenty years.
8 MS. BROWN: Yes, Your Honor. 8 Q. So as far as ranking within the
9  MR. GREGORY: Yes, Your Honor. 9 investigations division, Captain Milby already testified.
10  THE COURT: Thank you. Just before we broke 10 Would you be just under Captain Milby?
11 for lunch, I received a note in one of the jurors 11 A. Yes, sir. He's my boss, and I'm the
12 indicating that that juror was not able to hear the 12 supervisor of investigators.
13 testimony regarding the finding of fingerprints for 13 Q. Okay. Regarding the case at hand, did you
14 either Mr. Leibel or Ms. Leibel on the weapon. I've 14 have occasion to go to 452 Kent Way here in Douglas
15 discussed that question with counsel for both sides, and |15 County, Nevada, on February 24th, 2014?
16 the response to the question is that the testimony was 16 A. Yes, Idid, sir.
17 that there were no discovered prints from either 17 Q. And that was the day after the incident;
18 Miss Leibel or Mr. Leibel. 18 correct?
19 I would again remind you that it is your 19 A Yes, sir.
20 memories, your notes, and your memories that matter as (20 Q. What was your purpose in going to the
21 oppose to the Court's. And if your memory's -- if any of |21 residence on that day?
22 the juror's memories of that testimony differs from what |22 A. My purpose was to supervise the investigators
23 you've just been told, you'll be free to discuss that at 23 who were there executing a search warrant and to assist
24 the time that you deliberate. Until then, that's the 24 them in that search.
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1 answer that the parties have agreed to provide you. The | 1 Q. And specifically, did you play a role with
2 .note that I received will be handed to the clerk, who 2 ceasing firearms in the residence?
3 will keep custody of it and make it part of the court 3 A Yes, sir.
4 file. Having addressed that, Mr. Gregory. 4 Q. And can you tell us generally, you aren't
5 MR. GREGORY: Your Honor, the State calls Jim 5 responsible for seizing the firearm that is used;
6 Halsey. 6 correct?
7 THE COURT: Come on up. Sir, if you would 7 A. That is correct, sir.
8 please, face the clerk. Raise your right hand. 8 Q. You were involved with other firearms?
9 9 A. Yes, sir. Other firearms were still in the
10 JAMES HALSEY, “[10 residence.
11 having been first duly sworn, was 11 Q. Can you just geperally tell us about how many
12 examined and testified as follows: 12 other firearms there were and what types they were.
13 THE COURT: Thank you, sir. Come on up. 13 A. Yes, sir. There were six rifles. Well, five
14 Have a seat in the witness stand. And have some water, |14 rifles and a shotgun that were mounted on a rack in the
15 if you'd like. 15 living room along the east wall, so I collected those. I
16 THE WITNESS: Okay. Thank you, sir. 16 also searched a safe that was in the garage. I was given
17 THE COURT: Mr. Gregory, Your Honor witness. 17 information that there was a safe in the garage, that
18 18 there were possibly firearms in there, so I went to
19 DIRECT EXAMINATION 19 search that. The safe was locked, so I had to use a pair
20 BY MR. GREGORY: 20 of bolt cutters to open it. I re-secured it afterward,
21 Q. Thank you. Sir, please state your name and 21 but inside that safe, I found 12 firearms, 11 of which
22 spell youf last name. 22 were handguns, one of which was a survival rifle.
23 A. My name is James Halsey. Last name is 23 Q. Thank you. And were you also tasked with
24 spelled: H-a-l-s-e-y. 24 trying to retrieve shotgun pellets from the sheetrock?
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1 A, Yes, sir. 1 THE COURT: Only 35 was admitted.
2 Q. Who assisted you with that? 2 Q. (BY MR. GREGORY:) Okay. So if you could
3 A. Our evidence tech, John Barton. 3 then look at 36 through 39. And I'm just asking you
4 Q. Can you describe the process that you 4 first generally, what do those photographs depict?
5 employed. 5 A. It depicts a hole in the wall and then after
6 A. Yes, sir. This was in the living room. 6 I cut it out and what I examined inside of that.
7 There's a short pony wall, a short wall like this that 7 Q. Does it document your efforts to retrieve the
8 separates the dining -- formal dining room area from the | 8 pellets out of the wall?
9 already living room, and the couch where this incident 9 A. Yes, sir.
10 was reported to have occurred backed up against that 10 Q. And does it accurately document that?
11 wall 11 A. Yes, sir.
12 Behind that couch in the wall was a defect. 12 MR. GREGORY:: Your Honor, I'd move for
13 It was a hole in the wall, a small hole, and lined up 13 admission of Exhibits 36 through 39.
14 with an area that it's believed the projectile, the 14 THE COURT: Each of them independently
15 projectile passed through the couch into the wall and 15 accurately document that effort; is that correct?
16 then ultimately or possibly inside there because onthe |16 =~ THE WITNESS: In sequence or no?
17 other side of the wall, there was no exit. There wasno |17  THE COURT: They may be in sequence. I don't
18 hole or anything, which made us believe something entered |18 know. You can talk about that later. Do each of them
19 the wall but did not exit. So I cut out a around that 19 independently document your effort?
20 defect hole, I cut out an proximate five-by-six-inch 20 THE WITNESS: Yes, sir.
21 rectangle of the drywall and looked inside the wall. 21 THE COURT: Do you have an objection to these
22 Inside there — 22 exhibits?
23 Q. If you could just stop there for a moment. 23 MS. BROWN: No, Your Honor.
24 A Yes, sir. 24 THE COURT: Then they are admitted.
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1 Q. I'm going to show you some exhibits. 1 Thirty-six, 37, 38, and 39 are admitted.
2 MR. GREGORY:: May I approach the witness, 2 (Exhibit Nos. 36-39 were admitted into evidence. )
3 Your Honor? 3 THE COURT: Thirty-five is already admitted.
4 THE COURT: You may, sir. 4 MR. GREGORY: Thank you.
5 Q. (BY MR. GREGORY:) Sir, I'm showing you 5 THE COURT: You can proceed with your
6 Exhibits 35 through 39. Can you just take a look at 6 examination.
7 those for a moment. Generally speaking, what do those | 7 Q. (BY MR. GREGORY::) Thank you. This is
8 photographs show? 8 Exhibit 35. Is this the defect in the sheetrock that you
9 A. Well, the first two photographs show the 9 were talking about?
10 defect hole that was originally seen. 10 A. Yes, sir.
11 THE COURT: Why don't we start by having you 11 THE COURT: Mr. Seddon, would you take the
12 talk about a specific exhibit. Tell us what number it 12 lights down.
13 is. 13 Q. (BY MR. GREGORY:) And this was directly
14 THE WITNESS: Yes, sir. 14 behind the couch in the living room?
15 THE COURT: And then I think Mr. Gregory is 15 A. Yes, sir.
16 going to more specific questions as opposed to what they |16 Q. Exhibit Number 36, what is depicted there?
17 depict. 17 A. That is a closer shot of that same defect
18 MR. GREGORY: So if you could look at Exhibit 18 hole with a ruler next to it and showing the direction of
19 Number 35 first. 19 the bullet hole.
20 THE COURT: And that has been admitted 20 Q. You testified you cut the hole. Then what
21 already, sir. 21 did you do?
22 MR. GREGORY: May I check, Your Honor? Has 22 A. Then I looked inside of the wall, the hollow
23 35 through 397 23 space between the wall.
24 THE CLERK: Yes. Just 35. 24 Q. And what did you observe?
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1 A. Iobserved two pellets initially laying on 1 A. Ilooked further, and it appeared there was
2 thesill plate down at the base of the wall just to the 2 another object that was buried even further into the wood
3 interior of that. 3 deeper than that third object.
4 Q. Show you Exhibit Number 37. What does 4 Q. And I'll show you Exhibit Number 39. What
5 photograph depict? 5 does that photograph depict?
6 A. Those are those two bullets that were laying 6 A. That is that fourth object that I saw inside
7 inside of there. 7 of there.
8 Q. I'm using my pen to point. Is this one of 8 Q. And again, I'm using any pen. Am I pointing
9 the pellets? 9 to the object you're talking about?
10 A. Yes, sir. 10 A. Yes, sir.
11 Q. Is this the other one? 11 Q. What did you do then?
12 A. Yes, sir. 12 A. Idug that out and collected it also.
13 Q. What did you do upon observing those? 13 Q. And was it consistent with the other pellets?
14 A. Collected them as evidence. 14 A. Yes, sir.
15 Q. Are you familiar with ammunition? 15 MR. GREGORY:: Thank you, I have nothing
16 A. Yes, sir. 16 further.
17 Q. Were those pellets consistent with shotgun 17 THE COURT: Ms. Henry? Ms. Brown?
18 ammunition? 18 MS. BROWN: Thank you, Your Honor. May I

19 A. Yes, sir, with triple F ought. - 19 have those, Tom? Thank you.
20 Q. Showing you Exhibit 38. What did you do 20

21 after you retrieved those two? 21 CROSS-EXAMINATION
22 A. ] examined -- the dining room is raised . 22 BY MS. BROWN:

23 higherthan the living area, so there's the end of the 23 Q. And showing you again Exhibit 35, and this is
24 floor joist from that dining room are -- you can see them |24 the defect in the wall?
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1 inside of that wall when I cut out that space. Sol 1 A. Yes, ma'am.
2 looked to see if those pellets had struck something to 2 Q. And you cut out a rectangle at some point
3 cause them to fall inside the wall. At the end of one of 3 around this?
4 those floor joists, I saw a defect, basically a chip in 4 A. Correct. Yes, ma'am.
5 the wood that made me believe that's where they struck, | 5 Q. And this would be the rectangle you cut out?
6 and so I examined that area further. 6 A. Correct. The outer -- the white area that's
7 Q. And what did you find there? 7 cut out there, the drywall, and then inside there is the
8 A. Inside there, I found, embedded in the wood, 8 end of that floor joist.
9 another object that appeared to be another pellet. 9 Q. And based on this photograph, you can't see
10 Q. Show you Exhibit 38. What does that 10 where that hole was in relation to the piece of wall that

[
[y

11 photograph depict?
12 A. That's the initial view of what I saw when I
13 looked at it inside of there.

you cut out?
A. That's correct.
Q. Now, you said this was the first pellet; is

[ur—
w N

14 Q. What I'm pointing to, is that what you 14 that correct?

15 thought might be another pellet? 15 A. No, ma'am. I said that's a pellet.

16 A. Yes, sir. 16 Q. Apellet. Sorry?

17 Q. What did you do after making that 17 A. An object that -- do you want me to -- That

18 observation? 18 was an object I saw inside the wood, but the first two

19 A. Idug it out with a pocket knife and 19 pellets, I looked down inside the wall. Inside, there's
" |20 collected it. 20 a space between this drywall and the end of that joist,

21 Q. And when you did so, what was it? 21 and inside, I saw two pellets laying on the sill at the

22 A. It was in fact another object similar to the 22 base of that.

23 other two that I'd already collected. 23 Q. Okay. So this would be -- The object I'm

24 Q. How did you proceed next? 24 pointing to that's kind of silvery towards the left of
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1 the floor joist would be one of the pellets? 1 PIOTR KUBICZK,
2 A. Yes, ma'am. That would be number three. 2 having been first duly sworn, was
3 Q. And then showing you Exhibit Number 39, 3 examined and testified as follows:
1 4 there's another silver object, it looks like, next to a 4 '
5 nail? 5  THE COURT: Come on up and have a seat up
6 A. Correct. 6 here, sir. There's some water if you need it.
7 Q. And was that the last? 7 THE WITNESS: Thank you.
8 A. Yes, ma'am. 8 THE COURT: Sir, I see that you brought a
9 Q. So those -- The pellets shown in Exhibit 9 folder with some papers in it. I'm going to ask that you
10 Number 38 and the pellets shown in Exhibit 39 are 10 do not open that folder and do not refer to your papers
11 actually -- are in different locations; is that correct? 11 unless you're directed to do so by me.
12 A. They're in different locations in the fact of 12 THE WITNESS: Okay.
13 39 is buried deeper in the wood, but they're in that same |13 MR. GREGORY: Good afternoon, sir.
14 location where you see 38 there. Thirty-nine is just 14 THE WITNESS: Good afternoon.
15 behind it deeper in the wood. And you see that area that |15 '
16 you're pointing to right there, that's a nail that's 16 DIRECT EXAMINATION
17 adjacent to it that I dug out. 17 BY MR. GREGORY:
18 Q. So this nail is where in this picture? I'm 18 Q. Can you please state your full name and spell
19 sorry. The nail in 39 is where in 387 19 your last name.
20 A. The nail was dug out because I was digging 20 A. My name is Dr. Piotr: P-i-o-t-r. Kubiczk:
21 through trying to find the other pellet, so I would -- 21 K-u-b-i-c-z-k.
22 not knowing where it exactly it was in 38, I could not 22 Q. What do you do for a living?
23 tell you, ma'am. 23 A. I'm a forensic pathologist medical examiner
24 Q. As to Exhibit Number 38, did you make any 24 at Washoe County Office of Coronary Medical Examiners.
Page 98 Page 100
1 measurements from the floor to where this was located, | 1 Q. And do you perform autopsies?
2 this pellet was located? 2 A. Yes,1do.
3 A. No, ma'am. 3 Q. Did you perform an autopsy on Harry Leibel?
4 Q. And the same when you removed the pellet from 4 A Yes.
5 Number 397 5 Q. Let's talk a little bit about your medical
6 A. That's correct. No, ma'am. 6 experience, if you could go through your medical training
7 Q. And these are just taken from dlfferent 7 forus.
8 angles, but sorry, Exhibit Number 38 and Exhibit 8 A. First, I completed my medical education at
9 Number 39 are actually the same location just different | 9 Medical University of Warsaw, Poland. Then I proceeded
10 angles from outside that cutout space? 10 with my postgraduate education. I completed my pathology
11 A. Yes, ma'am. 11 residency at Ball Memorial Hospital, Muncie, Indiana.
12 MS. BROWN: Thank you. Ihave no further 12 And then after that, I completed one year of fellowship
13 questions. 13 in forensic pathology at Montgomery County Office of
14 THE COURT: Redirect? 14 Coronary in Dayton, Ohio. Then I qualified and passed
15 MR. GREGORY: Nothing further, Your Honor. 15 Board examinations in anatomic pathology and forensic
16 THE COURT: Sergeant Halsey, thank you for 16 pathology.
17 being here, sir. 17 Q. What certifications do you have?
18 THE WITNESS: Thank you, sir. 18 A. I'ma Board certified in anatomic pathology
19 THE COURT: You're excused. 19 and forensic pathology.
20 MR. GREGORY: The State calls Dr. Kubiczk. 20 Q. What does a forensic pathologist do?
21 THE COURT: Come on up, sir. If you could 21 A. Let's start from the beginning. Pathology is
22 pause right there and face the clerk, raise your right 22 a medical science which is preoccupied with studying
23 hand, please. 23 disease processes, pathology processes in human bodies.
24 |24 Then forensic pathology, it's a subspecialty of pathology

Mip-U-Seript®

Capitol Reporters
775-882-5322

(25) Pages 97 - 100

126



Jury Trial - Thursday \(/) Rough Draft C ) State of Nevadq vs -
January 29, 2015 Tatiana Lelbel aka Tatiana Kosyrkina - 14- CR—0062
Page 101 Page 103
1 which applies the knowledge of natural diseases and 1 the investigation. Would that be accurate?
2 pathologic processes and injuries at the court of law. 2 A. Yes.
3 Q. Thank you. Approximately how many autopsies 3 Q. And inthe State of Nevada, who determines
4 have you performed? 4 manner of death?
5 A. So far, I have performed more than 3,200 5 A. Actually, in our state, medical examinefs and
‘6 autopsies. 6 coroners are able to determine the cause of death. It
7 Q. Can you describe for me the difference 7 depends on, basically, jurisdiction. In Washoe County
8 between cause of death and manner of death. 8 where I work, medical examiners establish cause and
9 A. Cause of death is the reason or injury that 9 manner of death. In other counties, actually coroners
10 actually causes disease and death. It could be gunshot |10 establish the manner of death.
11 wound. It could be heart attack. It could be'somesort |11 Q. And in Douglas County?
12 of infection, pneumonia. So this is cause of death. 12 A. This is sheriff office of coroner establishes
13 Manner of death describes how the person died. 13 this manner of death.
14 In our State of Nevada, we have the following 14 Q. So your function in this case was to
15 manners of death: Natural, suicide, accident, homicide, |15 establish the cause of death; correct?
16 and undetermined manner of death. Manner of death was {16 A. Yes.
17 actually invented in the United States n 1910, and the |17 Q. And, Doctor, have you been qualified as an
18 main purpose of mention of manner of death was for 18 expert in other district courts here in the State of
19 statistical purposes because it's much easier to 19 Nevada?
20 categorize deaths using manner of death such as natural |20 A. Yes.

NN NN
& W N =

death versus homicides versus suicides, and this can be
done -- this information can be used for other studies

and could be used for morbidity, mortality studies, could
be also used for govermment projects to provide money for

21 MR. GREGORY: Your Honor, I'd ask that you
22 make a finding that Dr. Kubiczk is a qualified

23 pathologist qualified to render opinions in the case
24 regarding cause of death.

W W0 o U b W N R

1

o

12
13
14
15
16
17
18
19
20
21
22
23
24
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certain grounds to study or address issues, for example,
with suicides or certain types of diseases.
Q. How do pathologists go about determining

cause of death?
A. Cause of death is autopsy dependent, meaning

we perform the full autopsy as a postmortem examination
to determine cause of death. In most of the cases, we
are able to determine lesion or injury that caused the
decedent's death.
Q. If a pathologist was going to determine

manner of death, what would that involve?
A. Manner of death is again how a person died,

and this is investigation-dependent subject. This is
subject that is determined based on investigation of
circumstances of death. So of course we establish the
cause of death through the autopsy, but how the person
died, the term manner of death, we have to request
investigative agencies, sheriff's office, police
departments, to perform full investigations. In -
difficult cases, very extensive investigations performed
with additional ancillary studies such as ballistics
studies, for example, a weapon used.

Q. IfTunderstood correctly, when you're

talking at manner of death, you consider the autopsy plus

Page 104

THE COURT: Any objection?
MS. BROWN: No objection, Your Honor.
THE COURT: I'll make that finding. It
appears that he has the qualifications. The Court so
finds. :
Q. (BY MR. GREGORY:) You indicated you
7 performed the autopsy on Harry Leibel. Do you recall
8 when you that occurred?
9 A. Yes. This was February 24th, 2014 at 11:10
10 a.m.
11 Q. Where was that autopsy performed?
12 A. The autopsy was performed at our autopsy
13 suite at Washoe County Office of Medical Examiner Coroner
14 at 10 Pyramid Avenue. Reno, Nevada.
15 Q. Inconducting that autopsy, did you follow
16 the protocol of methodologies that you've been trained
17 in?
18 A. Yes.
19 THE COURT: Doctor, I'm going to ask you to
20 speak up a little bit for me if you would please, sir.
21 Thank you.
22 MR. GREGORY: May I have Exhibits 40 through
23 55.
24  THE COURT: Forty through 55 he has? Okay.
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1 Before we go any further, Mr. Gregory, we've discussed | 1 can hear you.
2 this issue before. 2 MS. BROWN: Works good out on the sidewalk.
3 Ms. Brown, are you anticipating -- you'll 3 THE COURT: Pardon?
4 have to tell me what it is - to which of these are you 4 MS. BROWN: I said it works good out on the
5 anticipating an objection to any of these? 5 sidewalk.
6 MS. BROWN: No. Any photos? 6 THE COURT: How about tapping it for me?
7 THE COURT: Yes. 7 Thank you, ma'am.
8  MS. BROWN: No, no photos. 8 Q. (BY MR. GREGORY:) Doctor, showing you
9  THE COURT: Thank you. Then you may proceed. 9 Exhibit 40. It will be on the monitor there. What does
10 Q. (BY MR. GREGORY:) Doctor, during the course |10 that does that photograph depict?.
11 of the autopsy, were photographs taken along the way? (11 A. This is a photograph of decedent's face.
12 A. Yes. 12 This called identification photograph. We can see also
13 Q. Would those photographs help you in your 13 our case number for this particular decedent, so it was
14 testimony before the jury today? 14 14-0548VOU. VOU indicates data scan. And so we see on
15 A. Yes. 15 the bottom of the picture, there's a scale with the case
16 Q. Show you Exhibits 40 through 55. If you 16 number and then, for identification purposes, decedent's
17 could just take a moment to look through those, please. |17 face.
18 Doctor, are those all photographs that were taken during |18 Q. Doctor, did you observe any injuries to the
19 Harry Leibel's autopsy? 19 right side of Harry Leibel's torso?
20 A. Yes. 20 A. Yes.
21 Q.. And do they accurately deplct what you 21 Q. Can you describe where you saw the injury?
22 observed during the course of the autopsy? 22 A. There was an entrance gunshot wound present
23 A. Yes. 23 on the right lateral aspect of the chest, the middle
24 MR. GREGORY:: I'd move for their admission, 24 axillary line.
Page 106 Page 108
1 Your Honor. And again, that's Exhibits 40 through 55. | 1 Q. And during the autopsy, is the subject
2 MS. BROWN: No objection. 2 cleaned up before you actually begin the autopsy?
3 THE COURT: Forty through 55 are admitted. 3 A Yes.
4 (Exhibit Nos. 40-55 were was admitted 4 Q. Let me show you Exhibit Number 41. What does
5 into evidence.) 5 that photograph depict?
6 Q. (BY MR. GREGORY:) I'll take those, Doctor. 6 A. This photograph shows decedent's right aspect
7 Doctor, did you obtain the general characteristics of a 7 of his body, and then again we can see here the scale
8 height and weight of Mr. Leibel? 8 with the case number identifying this decedent. And
9 A. Yes. 9 also, on the right lateral aspect of the chest, we can
10 Q. What were those? 10 see an entrance wound right above the scale.
11 A He was 170 pounds, 67 inches. That's five 11 Q. And can you give further description as far
12 feet seven inches tall, and his appearance was consistent {12 as measurements go of where that injury was located on
13 with age of 65 years. 13 Mr. Leibel.
14 Q. Now, there are some exhibits that were left 14 A. This injury was more than 90 inches below the
15 up here that I'm going to return. They are exhibits from |15 apex of the scalp, and it was quarter inch in diameter.
16 the former witness, Exhibits 35, 37, 36, 39, and 38. 16 It had circumferential abrasion. It did not have
17 THE COURT: Thank you. Ms. Brown, would you |17 circumferential searing on the area or burning
18 make sure your microphone is working. How about the one {18 surrounding this wound.
19 on your lapel? 19 Q. What is the significance?
20 MS. BROWN: Is working or not working? 20 THE INTERPRETER: Your Honor, I cannot hear
21 THE COURT: Working. I'd like it to work. 21 the witness. Can you please --
22 You can turn it off if you're having a conversation, but |22 THE COURT: Ma'am, I'm sorry.
23 it was reported to me that you weren't picking up very |23 THE INTERPRETER: The interpreter cannot hear
24 well in the last witness, and I want to make sure that we (24 the witness. Can you please advise the witness to speak
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abrasion, but there is no circumferential searing,
meaning burning -around the edges. There is no soot, no
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1 up a little? 1 range. So lack of gunpowder stippling, searing, this
2 THE COURT: Again, could you speak up a 2 indicates, especially searing, indicates it's not a
3 little bit more. And perhaps, sir, I know that you want 3 contact gunshot wound. _
4 to address the jury. There is a microphone in front of 4 Of course, decedent was wearing clothing that
5 you, and perhaps if you could face the microphone, 5 could have stopped the gunpowder particles, unburned
6 everyone could hear you a little better. Thank you. 6 gunpowder particles from reaching the skin surface, so
7 THE WITNESS: Sorry. 7 this is why I called this undetermined cause of death,
8 THE COURT: No. You're doing fine, sir. 8 undetermined range gunshot wound, meaning that it is not
9 Thank you. 9 a contact range, but I cannot say this was intermediate
10 MR. GREGORY:: Does this microphone work? 10 range or distant range gunshot wound because detecting
11 - THE COURT: Yes. 11 unburned gunpowder particles and gunpowder residue in
12 MR. GREGORY: I could give the doctor my 12 general on clothing is done by different investigating
13 microphone, if that would help. 13 agency. Those are ballistics experts who can determine
14  THE COURT: Well, let's try this. We'll see 14 the true range of fire.
(15 how it works. Thank you, sir. 15 Q. Doctor, while we're talking about sooting and
16 Q. (BY MR. GREGORY:) So, Doctor, you indicated |16 stippling and searing, did you see any of those three
17 that -- you were starting to describe where on 17 things on Mr. Leibel's right arm?
18 Mr. Leibel's body the defect was. 18 A. No, I didn't see that. I mean, could you --
19 A. Yes. The defect that we can see here in the 19 Sorry. Could you be specific? You said left arm?
20 central part of this photograph right above the scaleis |20 Q. On his right arm.
21 the entrance gunshot wound of the chest. It is round, 21 A. On his right arm. No, I didn't see that.
22 quarter-inch in diameter, and has circumferential 22 Q. Showing you Exhibit Number 42, what does that

photograph depict?
A. This is up- close photograph of the entrance
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gunpowder particles or gunpowder stippling present on the
skin surface.
Q. What is stippling?
A. Surrounding the wound.
Q. I'msorry, Doctor. What is stippling?
A. Let me explain this. When the firearm is
fired, it's not only the bullet that leaves the barrel of
the gun. You have also hot causes and unburned gunpowder
particles. A certain distance between the gun barrel and
the skin surface, those unburned gunpowder particles can
travel and hit the skin surface surrounding the entrance
gunshot wound.
Q. Doctor, what --
A. Now -- :
Q. --ifIcould interrupt you. Sorry for doing
that. Ineed to be quiet and let you finish, but what
does the lack of stippling, sooting and searing, why was
~ that significant to you? 4
A. - Lack of searing or soot on the skin surface,
especially searing, indicates that this is not a contact
gunshot wound. Lack of gunpowder stippling or those
abrasions caused by unburned gunpowder particles that I
mentioned before, presence of those on the skin surface
is called intermediate range of fire. ‘Intermediate
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gunshot wound. We can see it is round. We have
circumferential abrasion, and we do not see, again,
searing or burns around the edges of the wound, and we do’
not see any gunpowder stippling or soot or gunpowder
particles on the skin surface surrounding the wound.
Q. Showing you Exhibit Number 43. What is that

a photograph of, Doctor?

A. This is a photograph representing decedent's

open chest. On the right side of the photograph, there
will be decedent's head. On the left side of decedent's
-- of the left side of this photograph, there will be
decedent's abdomen, and in the middle, we see open chest
cavity after all organs were removed from this cavity.
This includes both lungs and heart.

This photograph represents a defect, a tissue

defect that exists in the right lateral aspect of
decedent's chest. This corresponds, of course, to
entrance gunshot wound, which we saw before on the skin
surface. This is how this wound entrance wound looks
from inside the open chest. We can see there is a large
tissue defect that encompasses lateral aspect of right
ribs, number five and six.

Q. Thank you, Doctor. Next, showing you Exhibit
44. What does that photograph show, Doctor?
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1 A. This photograph represents a posterior or the 1 aspect of our abdomen, and it should be actually sitting
2 back aspect of decedent's right lung. The projectile, 2 underneath the 12th rib.
3 when it traveled through the body, perforated the right 3 Q. And how a person sits affects where the liver
4 aspect of the chest, right lung, right dome of diaphragm. | 4 is?
5 Diaphragm is a muscular membrane that divides the chest | 5 A. Yes, of course. The liver can move.
6 from the abdomen. Then perforated the pulmonary trunk -- | 6 Q. Showing you Exhibit Number 46. What is that?
7 That's a large vessel that provides blood into the lungs | 7 A. This is a photograph representing posterior
8 from the heart -- and then perforated the left lung, then | 8 back aspect of decedent's left lung, and we can see here
9 perforated left upper aspect of the chest, and then 9 there is tissue defect kind of closer to the top of the
10 perforated the tissues of the left arm, and it exited 10 photograph. Yeah, that's it. This is the tissue defect
11 from the exit wound in the left arm. |11 caused by the bullet traveling through this area of the
12 So this is left lung, posterior aspect of the 12 left lung.
13 left lung, and we can see here in the middle aspect of 13 Q. Exhibit 47.
14 the lung, there is a defect, bloody defect, which you see |14 A. This is again a photograph representing left
15 is dark red here. This is the area where the bullet 15 aspect of the chest after the organs such as lungs and
16 perforated right lung. 16 heart were moved, and you can see here in the corner
17 Q. And is that significant to you to show the 17 there is a defect, tissue defect in the first intercostal
18 path of travel of the projectiles through the body? 18 space. Intercostal space is the space between ribs, and
19 A. Yes. This is very important to see the 19 first one is between first and second rib. So here you
20 - damage done by the projectile. 20 can see tissue defect corresponds to the wound pathway of
21 Q. You mentioned it also perforated the 21 the bullet that already exited the left lung and now went
22 pulmonary trunk. Where is the pulmonary trunk in 22 through the left aspect of the chest into the left arm.
23 reference to'the lungs? 23 Q. So whereabouts then on his body is that
24 A. Pulmonary trunk, it's a large vessel, artery 24 defect?
Page 114 Page 116
1 that connects the right ventricle of the heart with both 1 A. It's left upper aspect of the chest.
2 lungs, so it's actually sitting very close to the heart, 2 Q. Exhibit Number 48? '
3 and it's the dividing going to the right and left 3 THE COURT: Before we go any further,
4 pulmonary artery. So it is very, very close to lungs. 4 Mr. Gregory, I know that you're trying to help the jury,
5 Q. Showing you Exhibit 45. -What does that 5 but the record should reflect what you've been doing is
6 photograph show? 6 taking a pen and pointing at certain parts of the
7 A. AsImentioned before, the wound pathway of 7 pictures. Doctor, I know that you've seen that. So what
8 the bullet traveled through the liver, so we can see that 8 I'm going to ask that you do -- I know that you and
9 this photograph represents liver. And actually, the 9 Mr. Gregory have gone over these photographs before.
10 defect tissue, defect is situated on the upper aspect of 10 What I'm going to ask you to do is if he
11 theliver. Right. Yes, that's it. That's the area 11 points at anything that you're not talking about, it's
12 where the bullet perforated the liver. It caused, of 12 important that you say so. His use of the pen is to
13 course, the laceration of the tissue and loss of blood in |13 assist the jury in understanding. your testimony, but I
14 this area, there was about 100 milliliters of liquid 14 want you to examine where he's looking and where he's
15 blood in the decedent's abdomen. 15 pointing the pen and make sure that the area that he's
16  Now, the wound pathway through the chest 16 pointing the pen at is where you're testifying about.
17 caused 600 milliliters of liquid blood in the right chest |17 And I think that you've been doing that, but I want the
18 cavity and about 800 milliliters of liquid blood in left 18 record to be clear that that's what you're doing. Will
19 chest cavity, and there was about 50 milliliters of 19 you agree to do that, sir?
20 liquid blood around the heart. 20 THE WITNESS: Yes, I will. I can come up
21 Q. Where is the liver in the body? 21 there and point myself.
22 A. The liver is on the right side of our 22 THE COURT: Well, that's another way to do
23 abdomen. It's actually, most of the time, it's sitting 23 this, and there hasn't been an objection to this manner,
24 covered by ribcage, so it's sitting on the right upper 24 but I just want the record to be clear that Mr. Gregory
Mip-U-Seript® Capitol Reporters \ 33 9- (29) Pages 113 - 116
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1 is not testifying. That is, the doctor is testifying, 1 projectile was found in the right lung. Then one
2 and he's, Mr. Gregory, is simply trying to point out what | 2 fragment of projectile was found in the left lung, and
3 you're talking about. Okay? So let's go on. 3 then there were two fragments of projectile found in the
4 Q. So, Doctor, this is Exhibit 48. What does 4 left arm, and then there was one fragment of projectile
5 that photograph depict? 5 found in the sleeve of the decedent's robe.
6 A. This photograph is up-close representation of 6 Q. Which sleeve? His right sleeve or his left
7 this tissue defect in the first intercostal space on the 7 sleeve?
8 left side. Again, we can see it's round with some ragged | 8 A. Left sleeve.
9 edges, and it's in the first intercostal space between 9 Q. Consistent with where the exit wound was?
10 the first and second left rib, and this defect was 10 A. Yes.
11 created by a bullet comes out from the left lung going 11 MR. GREGORY: May I approach the witness,
12 into the -- through the left aspect of the chest and 12 Your Honor?
13 going to into the left arm. 13 THE COURT: You may, sir.
14 Q. Exhibit Number 49. What does that photograph 14 Q. (BY MR. GREGORY:) Sir, I'm showing you
15 show? 15 Exhibits 133 through 136. If you could look at those to
16 A. This photograph represents decedent s'left 16 yourself, please. Were x-rays taken of Mr. Leibel during
17 arm and left aspect of his chest, and of course you can |17 the course of the autopsy?
18 see also his head and face. Now, on the anterior aspect |18 A. Yes.
19 of his left arm, you can see a dark red defect surrounded |19 Q. Do those photographs accurately depict the x-
20 by purple irregular area. This defect is the exit 20 x-rays that you observed?
21 gunshot wound. 21 A. Yes.
22 Q. Doctor, am I pointing out directly where the 22 MR. GREGORY: Your Honor, I'd move for
23 exit wound was? 23 admission of those four exhibits?
24 A. Yes. 24 MS. BROWN: No objection.
Page 118 Page 120
1 Q. And by an exit wound, what do you mean by 1 THE COURT: 133, 134 135, and 136 are
2 that? 2 admitted.
3 A. Exit wound is a wound created by exiting 3 (Exhibit Nos. 133-136 were admitted into evidence.)
4 projectile or a fragment of projectile. 4 Q. (BY MR. GREGORY:) We'll see how these
5 Q. Were there any other exit wounds found on 5 project. Exhibit Number 133, Doctor, can you see that
6 Mr. Leibel's body? 6 good enough up there, or would you rather see the actual
7 A. Inreference to this particular gunshot 7 photograph?
8 wound, no. 8 A. No, that's good.
9 Q. Exhibit Number 50. What does that 9 Q. It's okay? Allright. Tell us what that is.
10 photograph? 10 A. Tt's an x-ray of the right side of decedent's
11 A. This is up-close photograph of the exit 11 chest and right arm, and you can see here that there are
12 gunshot wound on the anterior aspect of the left arm. 12 some smaller regular metallic fragments present within
13 You can see they're irregular red tissue defect 13 the left lateral aspect of the wall of the chest.
14 surrounded by purple area. This is like bruising. 14 Q. May I try to point to them to --
15 Q. Doctor, did you, during the course of the 15 A. Yes, please. Yes, those are the fragments of
16 autopsy, locate any projectiles inside of the decedent'? 16 the projectile.
17 A. Yes. 17 Q. And Il point to another one.
18 Q. Approximately how many? 18 A. Yes. It's another fragment, smaller fragment
19 A. Six fragments of projectile. 19 of the projectile.
20 Q. Do you recall where those were found? 20 Q. AndI ask you to look at the actual exhibit
21 A. Yes. 21 and just ask if there are any other projectiles that you
22 Q. Can you please tell the jury. 22 can see in this particular exhibit.
23 A. One fragment of projectile was found next to 23 A. Yes, there is one more irregular fragment of
24 the entrance gunshot wound. Then one fragment of the |24 metallic projectile present within the right lung, and
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1 they're also very small fragments of metallic projectile 1 white, light tan objects present along the left humerus

2 present in the midchest.’ 2 or the left bone on the left arm, and those are
-3 Q. Exhibit 134. What does that x-ray show? 3 fragments, metallic fragments of the projectile that

4 A. This x-ray shows decedent's chest, and we can 4 passed through there. And those fragments can be visible

5 see here lots of irregular light gray objects present 5 in the central part of this photograph.

6 within the right aspect of the chest and left aspect of 6 Q. From that x-ray, would you be able to show us

7 the chest and parts of the left arm on the left side. 7 -- a few moments ago, we looked at autopsy photographs of

8 Q. I'm going to attempt to point out the ones on 8 where the projectiles went into the right arm. Would you

9 the left arm. Am I in the right location? 9 be able from this x-ray to indicate where that was in
10 A. Yes. 10 relationship to these projectiles?

11 Q. Okay. And as far as in the chest cavity, 11 A. Imean, it would be very difficult to

12 would that be a projectile? 12 pinpoint the exact area of exit, but --

13 A. Yes, this is fragment of a projectile. 13 Q. And next, I'll show you Exhibit Number 135.

14 Q. And how about here? 14 What is that?

15 A. No. This is part of clotting. 15 A. It's a photograph of the right lung, and you

16 Q. And what about this right here? 16 can see in central part lots of small fragments of

17 A. Yes, this is fragment of projectile present 17 metallic projectile.

18 in the lung on the left side. 18 Q. What is this needle-shaped object down in the

19 Q. And there seems to be a lot of little 19 lower left-hand corner?

20 pinpoints around this area. What would those be? 20 A. We use metallic objects like needles to

21 A. Those are very small, basically insignificant 21 orient us which side is left and which side is right, and

22 fragments of projectile present within the mediastinum |22 this x-ray was taken for the purpose of looking for

23 central part of the chest. 23 larger fragments of metallic projectile to verify we

24 THE COURT: We're going to pause for a 24 removed all of the significant, ballistically significant
Page 122 Page 124

1 minute. Mr. Gregory, you're free to do this as you wish, 1 fragments of the metallic projectile.

2 but I want to point out to you that as you mark things 2 MR. GREGORY: Your Honor, do you have a

3 like that, the record that we're establishing will never 3 marking pen, or Madame Clerk?

4 show what you're talking about. 4 THE COURT: I can get you one. I don't know

5 If you would like, sir, you may have the 5 if we have a -~ I'd like you to use some kind of

6 witness actually mark something on your exhibit either 6 permanent pen. There's a Sharpey up here that the clerk

7 with Sharpey or a pen, circle it in some fashion, and 7 has. Blueis fine.

8 identify if so there that there's a permanent record of 8 Q. (BY MR. GREGORY:) I'll takeit. Okay,

9 what you're talking about. 9 Doctor. I'm going to show you Exhibit Number 133. This
10 MR. GREGORY:: Thank you. I think I'll take 10 was the first x-ray that we looked at. If you could just
11 you up on that suggestion. 11 circle with the --

12 THE COURT: Because if you don't do that, 12 THE COURT: One moment Ms. Brown or

13 there is no record of what you're talking about. 13 Ms. Henry, you're welcome to come up and watch what the

14  MR. GREGORY: If I could just finish here, 14 doctor does.

15 and thenally ask the witness to do that. 15 Q. (BY MR. GREGORY:) If you could circle with

16 THE COURT: Okay. 16 Sharpey objects you identify as being projectilés. On

17 Q. (BY MR. GREGORY:) Let's look at these two 17 that exhibit, there's two areas that you circled.

18 other exhibits first, Doctor. Exhibit Number 136. What |18 A. There's a third area which has all of those

19 is that? 19 very small metallic --

20 A. This is an x-ray of the decedent's left arm, 20 THE INTERPRETER: Your Honor, I cannot hear

21 ‘and we can see that there is, of course, left humerus. 21 what the witness is saying.

22 That's the bone in the left arm. And this occupies the 22 THE COURT: A little bit louder, please. He

23 central and right side of the central and right side of 23 says there is a third area which has a very small

24 this picture, and then there are lots of small irregular 24 projectile.
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1 THE WITNESS: Very small fragments of 1 of the left wrist and anterior aspect of the left
2 projectile. 2 shoulder.
3 THE COURT: Thank you. The record will 3 Q. Showing you Exhibit Number 51. What does
4 reflect that the doctor is marking these exhibits with a 4 that photograph?
5 blue Sharpey. 5 A. That photograph represents dorsal aspect, the
6 Q. (BY MR. GREGORY:) Exhibit Number 134, I 6 back aspect of the decedent's left hand. In the central
7 would ask you to do the same thing, 7 part, you can see an irregular tissue tearing laceration
8 A. Here I marked on this exhibit four areas with 8 that is surrounded by soot. This is the entrance shotgun
9 fragments of metallic projectile. 9 wound.
10 Q. Thank you. Exhibit 136? 10 Q. IfI could stop you there because I think
11 A On this photograph, I marked also one big 11 that's important. I'm going to point out what I think
12 area with fragments of metallic projectile. 12 you're telling me as being the entrance wound.
13 Q. Exhibit 135. 13 A. Yes, that is correct.
14 A. Here I marked three main areas with metallic 14 Q. Okay. And I'm going to have you go ahead and
15 projectile. 15 circle that with the pen.
16 Q. Thank you. Doctor, based upon your 16 A. So on this exhibit, I've circled the entrance
17 assessment of that particular gunshot, can you tell us 17 shotgun wound.
18 the path of travel of the projectiles through 18 Q. Can you kind of demonstrate on your hand
19 Mr. Leibel's body? 19 whereabouts that would be?
20 A. Yes. The wound trajectory, wound trajectory 20 A. It's the back of the hand, left hand, and I'm
21 side of decedent's body from -- it was from decedent's |21 pointing here in the more or less central part of the
22 right to left, back to front, and upwards. 22 back of my left hand. "
23 Q. Can you, after looking at these exhibits and 23 Q. What other observations did you make
24 conducting your autopsy, do you have an opinion regarding |24 regarding the entrance wound?

Page 126

1 the position of the arm at the time of the shot, the left

2 arm?

3 A. Yes. Most likely, it was elevated.

4 Q. Why do you say that?

5 A. Because first, based on the x-rays, we can

6 see the wound pathway going through the right aspect of
7 the chest, right lung, liver, and pulmonary trunk, left

8 lung, entering then into the left upper aspect of the

9 chest,.and then exiting from the anterior aspect of the

10 left arm some distance from the axilla.

11 Q. Can you demonstrate with your left arm, when
12 you say "elevated," give us -- demonstrate that for us.
13 A. This way.

14 Q. Thank you.

15 A. SoIpresent the left arm elevated.

16 Q. Let the record reflect the witness had his

17 left arm elevated with his elbow up to even with his ear.
18 A. Yes. But this is, of course, one of the

19 possibilities.

20 Q. Okay. Did you observe any other gunshots on

21 Mr. Leibel?

22 A. Yes.

23 Q. Where was that?

24 A. T observed perforating complex shotgun wound

W O NN U W N R

[
H o

12
13
14
15
16
17
18
19
20
21
22

|23

24
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A. Itis an irregular tissue defect, and again,

it's surrounded by soot. It's dark residue present near
the entrance of shotgun wound, which you can see here
between 6:00 and 12:00 o'clock location.

Q. And what is looks like there's an object at

the top. What is that?
A. Actually, here on the upper part of the

wrist, left wrist, this is left wrist, you can see a
wadding, ballistic wadding, sticking out of exit shotgun
wound. So the central part is an entrance gunshot wound,
and right there on the top of decedent's left wrist,

there will be an exit shotgun wound with piece of the
plastic wadding sticking out of it.

Q. The plastic wadding would be from the shotgun
shell itself?
A, Yes.

THE COURT: Mr. Gregory, would you return the
exhibit to the witness and let him mark what he's
referring to and circle it and put a W next to that, the
W standing for wadding. ‘

THE WITNESS: So I circled an area of the
exit shotgun wound with the piece of the wadding sticking
out of it, and I marked it with letter W.

Q. (BY MR. GREGORY:) And would you then put it
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1 back up so it can be displayed? 1 And I'm not convinced that the projector is really
2 MR. GREGORY: Yes. 2 demonstrating that good enough, so I would ask to public
3 THE COURT: Thank you. Thank you, sir. 3 this to the jurors. ‘
4 Proceed with your examination. 4 THE COURT: They'll get the opportumty to
5 Q. (BY MR. GREGORY:) Exhibit Number 52. What | 5 see them at the close of the case. Do you have other
6 does that picture show us? 6 questions of this witness?
7 A. This is a raised wound of the anterior aspect 7 MR. GREGORY: I do. Thank you.
8 of decedent's left shoulder. So this photograph 8 THE COURT: I'm going to ask you to go on
9 represents decedent's left shoulder, and this is the 9 with your examination. They can examine those at the
10 central part of the photograph. Then of course you can, |10 close of the case. I don't want to pause the case right
11 on top of the picture, you can see parts of the 11 now. We've got about another hour left with the jury
12 decedent's head, and then in the central part of this 12 today, and I'm going to take a very brief break right now
13 photograph, you can see all of the area of the gray 13 because I am going to keep them here for another hour,
14 wound, and this is the part of the perforating complex {14 and so I'm going to give them a break just for a few
15 shotgun wound of the wrist and left shoulder. 15 minutes, and I'd like you all to just understand that we
16 Q. Inlooking at that wound, are you ableto - 16 are going to make this kind of a short break, so I'm
17 'tell which way the bullet was traveling or the 17 going to ask you to try to take a break and be back in
18 projectiles were traveling? 18 your chairs close 2:00 o'clock as you can. And that's
19 A. Actually, up close, we can observe tissue 19 about eight or nine minutes. If you need a little bit
20 pattern inside this wound indicating that the projectile |20 more time, you can let me know, but let's try make good
21 or projectiles traveled from front to back without much |21 use of the time we have today. So you are excused for
22 of indication left to right, and they also traveled 22 the moment.
23 upwards. : 23 While you are on this recess, though,
24 Q. I'm going to ask you to, with arrows and your ‘124 however, Ladies and Gentlemen, we're going to take about
Page 130 Page 132
1 blue pen, indicate the direction of travel. 1 a nine-minute break. And during the recess, you are
2 A. The photograph, I indicated the direction of 2 admonished not to talk or converse among yourselves or
3 travel of the projectiles. 3 with anyone else on any subject connected with this trial
4 Q. Displaying Exhibit 52 and then Exhibit 53. 4 or read, watch, or listen to any report of or commentary
5 Is that a close-up of the same wound? 5 on the trial or any person connected with this trial by
6 A. Yes. This is a close-up photograph of this 6 any medium of information, including, without limitation,
7 wound, graze wound created by projectiles that exited 7 newspapers, television, video or Internet. You're not to
8 from the left wrist and traveled to graze the anterior 8 form or express any opinion on any subject connected with
9 aspect of left shoulder. 9 the trial until the case is finally submitted to you.
10 Q. Showing you Exhibit 54. What does that 10 Thank you. We'll take a brief break.
11 photograph show? 11 Ms. Brown, as you're probably aware,
12 A. This is photograph that shows parts of our 12 Ms. Holsen is listening in on us, and she was the one who
13 measurement of length of right arm. The length was 13 gave me an e-mail that she couldn't hear you. So it may
14 measured from the decedent's right armpit all the way to |14 be that the jury isn't saying they couldn't here and I
15 the top of decedent's left third finger. 15 could hear you, but maybe you just weren't picking up.
16 Q. And Exhibit 55? 16 MS. BROWN: Okay. And maybe I had it off
17 A. This is up-close photograph of decedent's 17 because I turned it off, walked outside and talked to
18 right hand while we were measuring the distance between |18 Tatiana.
19 the decedent's right armpit and the tip of the right 19 THE COURT: Thank you. We're in recess.
20 third finger, and the distance is about between 24, 25 20 Record this, please. While we are on recess, please
21 inches. 21 don't discuss your testimony with anyone other than the
22 MR. GREGORY: Your Honor, I would ask that 22 three attorneys. Thank you very much, sir.
23 the jury have an opportunity to see these photos at this |23 THE WITNESS: Thank you.
24 point. They're important to be able to see them clearly. |24 (Recess was taken.)
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1 THE COURT: We are back in session in case 1 The rigor mortis starts with the muscles of
2 14DI062. Mr. Gregory is present, Ms. Brown and Ms. Henry 2 the jaw, then muscles of the face, then muscles of upper
3 arepresent. Ms. Leibel is present. The interpreters 3 extremities and it continues to fully develop. It's
4 are present, and the witness is still on the stand. Ido 4 fully developed after six to about six to 12 hours after
5 want to let you know that when we break at 3:00, Iintend | 5 death, and when the decomposition changes start, it
6 to give you a longer break. Okay? So just for your 6 disappears about 36 to 48 hours after death. Of course,
7 benefit. Let's bring the jury in. 7 again, rigor mortis setting in may be accelerated by the
8 Please have a seat. Thank you. Will you 8 environmental factors such as temperature, higher
9 stipulate to the presence of the jury? 9 temperature of the body or the environment, and can be
10  MR. GREGORY: Yes, Your Honor. 10 slowed down, the setting of the rigor mortis can be
11 MS. BROWN: Yes, Your Honor. 11 slowed down by colder temperatures such as temperatures
12 THE COURT: Thank you. Would you continue 12 1in the cooler.
13 with your examination, please. 13 Q. What happens to the body's muscles
14 MR. GREGORY: I will, Your Honor. My 14 immediately upon death?
15 microphone went out on me, so I'm going to use this one, (15 A. In order to -- They basically become
16 if'that's okay. 16 contracted: They are contracted. And to alleviate this
17 - THE COURT: The little handheld one -- 17 contraction, we need a special molecule, which is carrier
18 MR. GREGORY: Yes. 18 of energy, it's called ATP, and this molecule after death
19 THE COURT: -- or the one that you wear on |19 1isnot produced anymore. This molecule causes the
20 ‘your lapel? Do we charge those with a battery, or do we |20 muscles to relax. So we have live person. We can
21 plug them in and charge them? We'll find out. We will |21 contract the muscles and relax muscles without any
22 investigate that. Thank you, Mr. Gregory. 22 problem because we have big supply of those
23 23 energy-carrying molecules that help our muscles to relax.
24 24 After death, those molecules get exhausted, and they are
Page 134 Page 136
1 CONTINUED DIRECT EXAMINATION 1 not produced anymore after death, so the muscles stay
2 BY MR. GREGORY: 2 contracted. This is why we observe increasing stiffness
3 Q. Thank you. Doctor, duringthe course of your 3 of the muscles because there's not enough of this
4 testimony just a little bit ago, you talked about there 4 energy-carrying molecule causing muscles to relax. So
5 being some blood inside Mr. Leibel's chest cavity. Can | 5 this is how the rigor mortis or stiffness after death
6 you further articulate that? 6 develops.
7 A. - So during my internal examination of the 7 Q. Would you expect to see rigor mortis 15
8 decedent's body, I found that he had 600 milliliters of 8 minutes after death?
9 liquid blood in his right chest cavity and 800 9 A. Well, there is a situation which is called
10 milliliters of liquid blood in left chest cavity, and he 10 cadaveric spasm. This is rigor mortis that sets in right
11 had a hundred milliliters of liquid blood i1 his abdomen, {11 after death, but to see that, we need some criteria or
12 and he had about 50 milliliters of liquid blood in 12 some conditions that help this condition to develop.
13 pericardial sac. It's a sac that surrounds the heart. 13 This abrupt spontaneous stiffness of muscles after death
14 This hemorrhage or this bleeding came from the injuries |14 occurs in situations where there is a very high
15 inflicted by the projectile passing through those organs |15 temperature of environment or the body or the decedent,
16 and the chest and abdomen. 16 before dying, was performing very exhausting extensive
17 Q. Doctor, what is rigor mortis? 17 activities, exercises.
18 A. Rigor mortis is postmortem change. It's 18 And what's most very important, this is very
19 basically stiffness of muscles that develops after death. |19 rare condition, this cadaveric spasm. The literature,
20 It first appears within about two hours after death, but |20 major authors in forensic pathology literature quote that
|21 again, this depends on especially the temperature of the {21 they saw cadaveric spasm maybe twice in their 30-year
22 body and the temperature of the environment. If the 22 long career. So it's very, very rare, rare condition.
23 temperature of the environment or the body is elevated |23 It may occur, but we have to have certain conditions for
24 significantly, then the rigor mortis may start earlier. 24 the cadaveric spasm to develop. Again, very high
Pages 133 - 136 (34) Capitol Reporters Min-U-Script®
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1 temperature of the body or very high temperature of the | 1 Q. So this was the date that you concluded the
2 environment, and/or very intensive activity that the 2 report?
3 decedent was performing before dying. 3 A. Yes. It's the date when I completed the
4 Q. When you say extremely high temperatures, how 4 report. Yes.
5 high? 5 Q. Before you performed the autopsy on
6 A. Let's say you could see this more often in 6 Mr. Leibel, did you review any photographs or written
7 Las Vegas where the temperatures maybe 125, orin cars, | 7 reports in the case?
8 you can see temperatures of 140 degrees Farenheit,soin | 8 A. Before completion of my report?
9 this setting, you may actually expect sometimes to see 9 Q. No, before the autopsy, were you provided any
10 cadaveric spasm. Not here in middle of winter, for 10 information concerning the case?
11 example. It becomes very, very rare phenomenon. 11 A. Yes.
12 Q. What about 75 to 80 degrees? Would that be 12 Q. And what type of information were you
13 that type of extreme temperature? 13 provided?
14 A. No. 14 A. It was just general information about the -
15 Q. And would somebody sitting in a couch be the 15 case, how the decedent was found at his residence.
16 type of physical exertion that might occasion the 16 That's it.
17 cadaveric spasm? 17 Q. And was anybody else present during the
18 A. No. 18 autopsy?
19 Q. Inthe absence of cadaveric spasm, would you 19 A. Yes.
20 expect to see rigor mortis 15 minutes after death? 20 Q. Who was that?
21 A. No, rather not. 21 A. It was FIS technician, Mrs. Marci Margritier,
22 MR. GREGORY:: Nothing further. 22 and then there was sheriff deputy from Douglas County was
23 MS. BROWN: Good afternoon, Doctor. 23 Jeff.
24 THE WITNESS: Good afternoon. 24 Q. Schemenauer?
Page 138 Page 140
1 CROSS-EXAMINATION 1 A. Schemenauer. Right.
2 BY MS. BROWN: 2 Q. Did he also provide you a verbal synopsis
3 Q. Now, when you performed the autopsy on 3 concerning the case?
4 Mr. Leibel, it was the following day after his death; is 4 A Yes.
5 that correct? 5 Q. And it was indicated to you that the
6 A. Yes. 6 sheriff's department suspected homicide?
7 Q. So it was 24 hours later that you were 7 A. 1don't remember that.
8 observing his condition; is that correct? 8 Q. They requested a homicide protocol in the
9 A. Yes. 9 case?
10 Q. And at the conclusion of your examination, 10 A, Yes. It was highly suspicion case, so in
11 you've prepared a report; is that correct? 11 those cases, you perform homicide protocols.
12 A. Yes. 12 Q. Excuseme?
13 Q. And that was dated on August 21st? 13 A. Yeah
14 A. Idon't have the report from front of me, so 14 Q. When you begin your autopsy or at the
15 Idon't remember that exact date. 15 beginning, you noted that there was a broken body bag
16 Q. I'm handing you a document labeled MEK 16 seal. Was that broken by a member of your -- Mr. Leibel
17 0548DOU. Do you recognize that document? 17 was present and arrived in a body bag; is that correct?
18 A. Yes. 18 A. Yes.
19 Q. And is that the autopsy protocol you 19 Q. And then there was a broken body bag seal.
20 prepared? 20 Was that done by someone in your office?
21 A. Yes. This first two pages, those are the 21 A. It was my office. Right.
22 cover page and investigation report from our office. And |22 Q. And before you did the autopsy, that's when
23 the first page, that's the beginning of my autopsy 23 you did the x-rays?
24 report, and the date I signed was August 21st, 2014, 24 A. Yes.
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1 Q. Were the x-rays were done? 1 MR. GREGORY: No objection.
2 A. They were done. 2 THE COURT: 137 is admitted.
3 Q. So and Mr. Leibel was still closed? 3 (Exhibit No. 137 was admitted into evidence.)
4 A Yes. 4 Q. (BY MS. BROWN:) Just put in up here and we
5 Q. When that was completed? And I'm showing you 5 can talk. Showing you what's been marked Exhibit 137 for
6 Exhibit Number 134. Did you previously identify 6 identification or admitted as Exhibit 137. On
7 something that may be an object of clothing? 7 Mr. Leibel's hands, there appears to be some kind of bag?
8 A. Yes. 8 A. Yes.
9 Q. And where was that? 9 Q. And did he arrive in that condition?

10 A. Object of clothing. 10 A. Yes.

11 Q. Justputa Chbyit. 11 Q. Do you know why his hands were placed in

12 A. Would you rephrase the question? I have not 12 those bags?

13 -- I identified on this photograph fragments of metallic
14 projectiles.

15 Q. And you were asked about the fragment to the

16 left?

17 A. Yes. It's an object on the right upper

18 aspect of the chest, which is round, and there's another
19 one very similar, same object on the left aspect of the
20 body, and I'm indicating those by arrows.

21 Q. And those were not --

22 A. Those are not fragments of metallic

23 projectiles.

24 Q. Okay. Did you say they were?

13
14
15
16
17
18
19
20
21
22
23
24

A. They're always placed in cases when we have
gunshot wounds. The paper bags protect the hands and so
the gunshot residue can be collected afterwards.

Q. Was any gunshot residue testing done during
the autopsy?

A. Idon't know. This is done by other
investigating agency.

Q. But the hands were in bagged and unbagged at
some point?

A. Yes.

Q. I'm showing you what's been marked as Exhibit
138. Do you recognize that?

Page 142
1 A. Most likely, they're a part of clothing.
2 Q. And your initial examination, did you notice
3 anything else? Get these marked.
4  THE COURT: 130?
5  THE CLERK: 137.
6  (Whereupon, Exhibit No. 137 was marked
7 for identification.)
8 THE COURT: Did you show those to
9 Mr. Gregory?
10 MS. BROWN: I'm sorry.
11 THE COURT: Would you, please.
12 Q. (BY MS. BROWN:) Showing you what's been

=
w

marked as Exhibit 137. Do you recognize what's shown in
that photo?

15 A. Yes.

16 Q. And is that a photograph of Mr. Leibel?

17 A. It's a photograph of decedent's body, and he

18 was brought to our office, and he was still wearing some
19 clothing, and he's still in the body bag.

20 Q. Okay. And on his hands, there are --

21 THE COURT: Why don't we get it admitted

22 first.

23 MS. BROWN: Why don't we. I'd offer Exhibit

24 137.

=
'
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A. I can't see very well.
THE COURT: Well, we'll eel get the lights
back up for you.
THE WITNESS: Yes.
Q. (BY MS. BROWN:) Do you recognize what that's
a photograph of?
A. This is photograph of the body bag when he
was brought.
9 Q. And was any object discovered in the body
10 bag?
11 A. Yes.
12 Q. And what was that?
13 A. It was a fragment of the plastic wadding.
14  THE INTERPRETER: I'm sorry. This is the
15 interpretér speaking. Fragment of?
16  THE COURT: Fragment of the plastic wadding.
17 Now, are you going to introduce that photograph?
18 MS. BROWN: Once he identifies it.
19  THE COURT: Okay.
20 Q. (BY MS. BROWN:) And is does this photograph
21 include that plastic wadding?
22 THE COURT: Well, now, that's testifying from
23 the photograph. So before you ask that question, let's
24 see if we can get it admitted. ’
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1 MS. BROWN: Your Honor, I'd offer Exhibit 1 Mr. Leibel, but two distinct -- from two distinct
2 138. 2 injuries; is that correct? Sorry. We talked about an
3 MR. GREGORY: No objection. 3 entrance wound, an exit wound, and then another wound on
4 THE COURT: Then 138 is admitted, and you mow 4 his shoulder. Was that a pattern, so that would be
5 may ask that question, ma'am. 5 consistent with one shot?
6 (Exhibit No. 138 was admitted into evidence.) 6 A. Yes. I mean, there are two gunshot wounds on
7 (BY MS. BROWN:) And is that a photograph of 7 the decedent's body.
8 the plastic wadding that was located in the back? 8 Q. Okay. I was going to ask you about the other
9 A. There was a plastic object like transparent 9 onetoo. And then the other one is on the right hands
10 present on this part of the body bag. 10 underneath the armpit; is that correct?
11 Q. Okay. And you noted in your autopsy protocol 11 A. That's the entrance gunshot wound.
12 that there was a piece of plastic wadding found in the 12 Q. And that wound to the trunk would not have
13 body bag; is that correct? 13 been immediately fatal; is that correct?
14 A. Thatis correct. 14 A. No. It would take few minutes for a person
15 Q. And you noted in your report that at this 15 to die.
16 point, Mr. Leibel was in full rigor mortis; is that 16 Q. And the gunshot wound to the left wrist and
17 correct? 17 shoulder was not in and of itself fatal in any way?
18 A. That is correct. 18 A. It was not immediately fatal, but if left
19 Q. And again, this was 24 hours since his death? 19 untreated, it would cause death by loss of blood or shock
20 A. Yes. 20 or infection.
21 Q. And on the timeframe of rigor mortis, you 21 Q. And in discussing the wound to the right side
22 said genefally around two hours. This is a rather large |22 of the chest, you called it a middle -- you stated it was
23 timeframe when rigor mortis can either start or cease; 23 in the middle axillary line. What's that?
24 isn't that correct? 24 A. It's basically the left or right aspect of
Page 146 Page 148
1 A. Could you repeat the question? 1 the chest. It can be -- We can draw imaginary lines that
2 Q. The timeframe in which rigor mortis either 2 serve to orient the injuries or other findings better.
3 develops or ceases is a very large timeframe? 3 And so the line starts from the armpit and continues down
4 A. Yes, it is a very large timeframe, and it's 4 the middle of the side aspect of the chest. That's the
5 approximation. 5 middle line. And then you have anterior line, which is
6 Q. And as to the cadaveric spasms, you listed 6 frontal to the middle axillary line, and then you have
7 several considerations or several conditions that you 7 posterior line, which is in the back of the middle line.
8 Dbelieve had to exist in order for cadaveric spasms to 8 And those are just imaginary lines used for better
9 occur: the heat, and extreme exercise? 9 orientation of position of the injury or other findings
10 A. It's not I believe this, but this is 10 on decedent's body.
11 information that is presented by the forensic pathology |11 Q. And so being on the middle axillary line
12 literature. 12 means it's basically in the middle of that zone
13 Q. And is there another condition where there's 13 underneath the armpit?
14 traumatic injury that can cause cadaveric spasms? 14 A. Yes, as we saw it on the photograph.
15 A. Ifitis associated with exertion, extreme 15 Q. And when you give the wound path is from back
16 exertion, yes, it may be associated cadaveric spasm, but |16 to front, it doesn't mean somewhere in the back coming
17 again, we have to understand the mechanisms of it. 17 out the front. It means the entrance wound was more back
18 Q. And when we spoke back I believe it was like 18 from the exit wound; is that correct?
19 December 23rd, and at that time, you even brought outan |19 A. Yes, that indicates just how the bullet
20 example of people from the plane wreck in Southeast Asia |20 traveled inside the decedent's body.
21 that were being brought out of the ocean with cadaveric (21 Q. But back-to-front does not mean the wound
22 spasms; is that correct? 22 itself, entrance wound itself was anywhere towards the
23 A. No, I don't recall giving that information. 23 back of the body?
24 Q. Now, you'd noted multiple gunshot wounds on 24 A. 1mean, this way closer to the -- it is, you

Min-U-Seript®

Capitol Reporters
775-882-5322

(37) Pages 145 - 148

| M0



£,
Jury. Trial - Thursday L\ 9 / Rough Draft () State of, Ne\ ada vs -
January 29, 2015 Tatiana Leibél, aka Tatiana Kosyrkina - 14-CR-0062
: Page 149 Page 151
1 know -- Could you rephrase the question? 1 know which one, was inside the clothing actually?
2 Q. Yes. Most people, when they think of back to 2 A. The largest one. This one which is the most
3 front, they're thinking it's back here and this is front. 3 towards the bottom, this one. Yes, this is the one that
4 A Yes. 4 was sitting in decedent's left sleeve robe sleeve.
5 Q. Okay. This wound is on the midaxillary line, 5 Q. And you stated you felt it was most likely
6 so it's right midline there? 6 that Mr. Leibel had his left arm up or extended when this
7 A. Yes. 7 -- when he received these injuries; is that correct?
8 Q. It's not on the back. It's not -- 8 A. Yes.
9 A. Yes. , 9 Q. Thank you. But it could have happened in
10 Q. --onthe front. So the path the bullet took 10 another manner; correct? '
11 was this the entrance wound was more towards back than |11 A. It's possible.
12 the exit wound? 12 Q. That even if his arm was down when those
13 A. Yes. 13 fragments or a larger fragment hit the bone, it could
14 Q. Is that correct? 14 have sent those fragments down the arm?
15 A. Yes. 15 A. Well, it is possible but rather unlikely
16 Q. And in discussing this injury -- and I'm 16 because when you have a projectile or fragment of
17 showing you Exhibit 134 -- and these two with the arrows |17 projectile and we saw the projectile was basically
18 are the two that you noted as not fragments. Possibly -- (18 falling apart as it travels through the body, when this
19 A. That's correct. 19 projectile hits the bone, either it breaks the bone or it
20 Q. --'pieces of clothing? 20 doesn't, then it will leave some area at the point of the
21 A. Piece of clothing or KG pods. They can also 21 impact full of very small, very minute fragments of
22 leave this type of picture. But anyway, they are not 22 metallic fragments. And when you look at the x-ray that
23 fragments of projectile. 23 we just saw --
24 Q. And then this larger circle or kind of 24 Q. Letme ask you this.
Page 150 Page 152
1 oblique circle in the center was very small fragments? 1 MR. GREGORY: Your Honor, he was answering
2 A. Yes, very small fragments. 2 the question.
3 Q. And then the one to the right of this and to 3 THE COURT: I think he already answered the
4 the left of that center fragment, there appears to be 4 question. You can follow up.
5 larger fragments? 5 Q. (BY MS. BROWN:) Thank you, Your Honor. The
6 A. Yes. 6 question was, this is a possibility; correct?
7 Q. So this projectile was breaking up as it went 7 A. Yes, it is possible.
8 through the body? 8 Q. And a larger fragment could hit a bone and
9 A. Yes, that is correct. 9 produce those smaller fragments in the arm?
10 Q. Soit wasn't a single bullet that was going 10 A. The larger fragment, when it hits the bone,
11 through the body. It was eventually just fragments that |11 it can break it or not, but there will be some evidence
12 weré going; is that correct? 12 that the projectile, fragment projectile hit the bone in
13 A. Yes. The term is called "shower." 13 certain point and --
14 Q. And showing you Exhibit 136, again, this is 14 Q. Thank you.
15 showing the left arm? 15 A. --Idon't see that here.
16 A. Yes. 16 Q. And on the wrist and shoulder injury, on the
17 Q. And again, there's multiple fragments? 17 wrist injury, you gave no estimate of range?
18 A. Yes. They're very small. 18 A. No. ‘
19 Q. And this was taken -- 19 Q. On the internal examination, there were
20 A. Fragments, yes. 20 surgery scars present on the abdomen?
21 Q. And this was taken -- very small -- taken 21 A. Yes. .
22 with Mr. Leibel's still had clothing on? 122 Q. And were you aware Mr. Leibel had a history
23 A. Yes. 23 of cancer of the bladder?
24 Q. And at least one of those fragments, we don't 24 A. No.
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1 Q. Were you aware he had any history of cancer 1 A. Exhibit 54 shows partial measurements of
2 atall? 2 decedent's left arm. Right arm. Sorry.
3 A No 3 Q. And Exhibit Number 55 is a continuation of
4 Q. You also indicated that the lumen contained 4 that photograph?
5 50 milligrams of like tan, thick, chunky fluid? 5 A. Yes. This shows the up-close photograph of
6 A. How much? 6 right decedent's right hand and the scale and the
7 Q. I'msorry. 500. 7 measurement tape.
8 A. Yes, 500. 8 Q. And in that photograph, it shows his middle
9 Q. And what is the lumen? 9 finger extending to 24 inches?
10 A. Lumen refers basically to inside of the 10 A. Yes, it was 24 inches.
11 stomach. 11 Q. And this was taken, the photographs were
12 Q. In examining the liver, did you see any signs 12 taken when Mr. Leibel was in full rigor mortis?
13 of liver disease? 13 A. Yes.
14 A. Well, he had status post cholecystectomy. 14 Q. And one of the symptoms of full rigor mortis
15 His gallbladder was removed. So one of the scars present |15 is the musclés contracting; is that correct?
16 on his abdomen corresponds to surgery involving removal |16 A. Yes, he had the rigor mortis before measuring
17 of gallbladder. 17 hand or arm.
18 Q. Did you see any signs of liver disease? 18 Q. And does that photograph -- Let me take this
19 A. Not really. 19 up.
20 Q. Were thére any microscopic slides taken of 20 THE COURT: For the record, you're displaying
21 any of the tissues or organs? 21 exhibit -~
22 A. No. 22 MS. BROWN: Number 54.
23 Q. And there were kldney stone present? 23 THE COURT: Thank you, ma'am.
24 A. Yes, there were kidney stones in the right 24 Q. (BY MS. BROWN:) And we had discussed
Page 154 Page 156
1 kidney. 1 previously we met back in December, that is distinct arch
2 Q. Andwas Mr. Leibel's blood submltted for 2 in the wrist here, and then you go from Exhibit 54 into
3 toxicology? 3 Exhibit 55, you can also see the curving of the fingers.
4 A. Yes. 4 And you couldn't say how much that would affect his
5 Q. And did you get a report back on that? 5 reach; is that correct?
6 A. Yes. 6 A. Yes. It's why I give between 24, 25 inches.
7 Q. And what were the results? 7 It's approximation in length.
8 A. Peripheral blood showed presence of marijuana 8 Q. An approximation?
8 metabolites. 9 A. Yes.
10 JUROR NO. 14: Your Honor, I got a problem. 10 Q. Just so we can try this, if this is my arm
11 His last answer to the question, what was in the blood. |11 flat against there, what would the reach, or can you
12 1 didn't hear that real good. 12 position it here? Oops. I lost that again?
13 THE COURT: Would you repeat your answer 13 THE COURT: It's quite all right.
14 please, sir. 14 THE WITNESS: Measure going to armpit, and
15 THE WITNESS: Yes, Your Honor. Peripheral 15 tried to measure distance between the armpit and tip of
16 blood that was tested showed presence of marijuana 16 the third right finger in this case, so it would be 25
17 metabolites. 17 and a quarter of an inch in length.
18 THE COURT: Did you get that, sir? 18 THE COURT: The record will reflect that the
19 JUROR NO. 14: Yes, sir. Sorry. 19 doctor is measuring Ms. Brown's arm length from
20 THE COURT: No apology is necessary. I 20 apparently -- I can't see where he started. Apparently,
- 121 encourage all of you if you cannot hear, you let me know. |21 her armpit to the tip of one of her fingers.
22 We'll make certain that you do. 22 MS. BROWN: Middle finger.
23 Q. (BY MS. BROWN:) And showing you again 23 THE COURT: Middle finger. Thank you.
24 Exhibit 54, what's shown in that photograph? 24 Q. (BY MS. BROWN:) And if my hand is arched and
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1 fingers curled back, do I lose some -- 1 marijuana were?

2 A. Yes, of course. 2 A. No.

3 Q. How many? 3 Q. And would reviewing the report refresh your
4 A. This way? 4 memory?

5 Q. Yes. 5 A. Yes, but I'm not a forensic toxicologist,

6 A. About three-quarters of the inch. 6 SO--

7 Q. What was it before? 7 THE COURT: Sir, please just listen to the

8 A. Twenty-four and a quarter. But of course 8 question and answer only the question.

9 everybody is different. 9 THE WITNESS: I'm sorry. Of course.

10 Q. Intalking about the length of an arm, you 10 Q. (BY MS. BROWN:) Would reviewing your report

11 aren't talking about a person's actual reach, are you? 11 refresh your recollection of the toxicology report that

12 A. No. 12 came back?

13 Q. Okay. So just by the -- if I'm standing here 13 A. Yes.

14 with my microphone on my -- Sorry. Okay. And so 14 THE COURT: And I assume that Mr. Gregory has

15 standing here with my arms straight down at my side, that |15 a copy of that report.

16 would be my the length of my arms? 16  MR. GREGORY: I do, Your Honor.

17 A. You mean how measured? Because there are 17 MS. BROWN: Yes, Your Honor.

18 different measurements and different definitions like 18 THE COURT: And so you understand that he's

19 wingspan or arm reach or length of the right and left 19 reviewing what?

20 arm. Sometimes you have different. Sometimes -- 20 MS. BROWN: The case information, the first

21 Q. Okay. Well, let's do my right arm then. So 21 page is entitled case information in the case number

22 at this natural position, this would be kind of viewed as |22 140548DOU.

23 the length of my arm? 23 THE COURT: Thank you, ma'am.

24 A. Length of the arm measured. T don't 24 Q. (BY MS. BROWN:) And it's been -- you've

Page 158 Page 160
1 understand the question. 1 previously identified that same document as containing
2 Q. Thisis as far as I can reach with my arm 2 your autopsy protocol.
3 like this. 3 A Yes.
4 A. Yes. 4 Q. And what were the results of the testing,
5 Q. AndifI, for example, just dropped that 5 blood testing that was done? What's the active THC
6 shoulder, I can gain more reach; is that correct? 6 level?
7 A. Yes, of course. 7 A. Peripheral blood showed presence of delta
8 Q. Soin a flexible body, you can get more reach 8 90C, which was 20 nanograms per milliliter. Delta 9
9 past where your arm naturally falls. 9 carboxy C, which was 31 nanograms per millimeter.
10 A. Yes. ‘ 10 THE INTERPRETER: Your Honor --
11 Q. AndifI want to reach for something over 11 THE COURT: Wait a minute. You haveto go a
12 there, I'm not defined by the end of my fingers here; is |12 little bit slower for our interpreters, please.
13 that correct? This wouldn't be the farthest I could 13 MS. BROWN: They get messed up on numbers.
14 reach. I have my arm extended out to the left-hand side. {14 ~ THE COURT: Would you repeat that, please,
15 ‘A. You can change positions of the body and this 15 sir.
16 way extend. 16  THE WITNESS: Yes. So peripheral blood
17 Q. Yeah, like bend at the waist. 17 showed presence of delta nine THC that was 20 nanograms
18 A. Yes. 18 per milliliter. Then there was delta nine carboxy THC.
19 Q. Isthat correct? 19 It was 31 nanograms per millimeter, and then liver tissue
20 A, Yes. 20 showed presence of delta nine carboxy THC, which was 580
21 Q. Solcan gain some additional reach with 21 nanograms per gram.
22 movement of a flexible body; is that correct? {22 Q. (BY MS. BROWN:) And that was the only
23 A. Yes. 23 narcotic that was found present in the blood ?
24 Q. Do you recall what the levels of the 24 A. Yes. There was only one.
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1 MS.-BROWN: Thank you. I have no further 1 morning.
2 questions. 2 During this recess, you're admonished not to
3 THE COURT: Mr. Gregory. 3 talk or converse among yourselves or with anyone else on
4 MR. GREGORY: Thank you, Your Honor. 4 any subject connected with this trial. You're not to
5  THE COURT: I think both of those are 5 read, watch, or listen to any report of or commentary on
6 working. 6 the trial or any person connected with this trial by any
7 7 medium of information including, without limitation,
8 . REDIRECT EXAMINATION 8 newspapers, television, radio, or Internet. You're not
9 BY MR. GREGORY: 9 to form or express any opinion on any subject connected
10 Q. Doctor, did Harry Leibel die from kidney 10 with the trial until the case is finally submitted to
11 stones? 11 you. Ithank you for your attention today. You are
12 A. No. 12 excused. We will be in recess.
13 Q. Did he die from liver disease? 13 I want to give -- You've got a very short
14 A. No. 14 break earlier. Iknow you need to do some organizing
15 Q. How about cancer? 15 before we start the next process, so my suggestion is to
16 A. No. 16 give you -- if I give you 20 minutes, is that enough time
17 Q. How about marijuana? 17 for everybody to have a break? Do you need longer than
18 A. No. 18 that, Mr. Gregory?
19 Q. What did he die from? 19 MR. GREGORY: Thirty would be appreciated.
20 A. He died from multiple gunshot wounds. 20 THE COURT: Can we still get done by 5:00,
21 Q. And, Doctor, if the bullet projectiles were 21 approximately? v
22 going up into Mr. Leibel's left arm and his arm was down |22 MR. GREGORY:: From my standpoint, yes.
23 and the projectile hit a bone causing the projectiles to 23 THE COURT: Ms. Brown?
24 go down into his arm, what would you expect to see inthe |24 MS. BROWN: I believe so.
Page 162 Page 164
1 Xx-rays? 1 THE COURT: Then I'm going to give you 30
2 A. First of all, you may see fracture of the 2 minutes. It may be that you can have some discussions
3 bone in this area, but if it's not present, at least 3 and resolve some of this too. I don't know. You're
4 you're going to see some debris present next to this bone | 4 certainly not obligated to do that in any fashion. We
5 next to the site of the impact on the bone. And here, we | 5 are in recess for 30 minutes, which puts us back in this
6 don't see that. 6 room in our chairs at 25 minutes after the hour. And I
7 Q. And that is why it's your opinion that his 7 want to remind you, the interpreters are leaving at 5:00
8 arm was in the up position when he was shot? 8 o'clock. That means that they're in a car at 5:02.
9 A. Yes. 9 Thank you.
10 MR. GREGORY: Thank you. Nothing further. 10 (Recess was taken.)
11 MS. BROWN: Nothing further. 11 THE COURT: We're back in session in case ‘
12 THE COURT: Doctor, thank you for your 12 14DI26, State of Nevada versus Leibel. Mr. Gregory is
13 presence today. You are excused, sir. 13 present representing the State. Ms. Henry and Ms. Brown
14  Well, I don't think it behooves us to try to 14 are here representing Miss Leibel, who is here together
15 take six minutes of someone else's testimony before we |15 with the interpreters. We're here outside the presence
16 release the jury, so we will let you go for the evening. 16 of the jury in order to hear a Motion in Limine. I'll
17 And I'd ask that you be back and we'll start promptly at |17 take evidence regarding that motion unless there's been
18  9:00 o'clock tomorrow morning. Yesterday, you were |18 some agreement reached. It's your motion, ma'am.
19 provided, for your convenience, copies of one of the 19 MS. BROWN: Your Honor, I would just ask that
20 exhibits. I'm going to ask that you not take those with |20 there be an offer of proof by Mr. Noedel concerning this
21 you and that you leave them with Mr. Seddon as you leave |21 matter.
22 the room so that we can collect those. Don't take them |22 THE COURT: Well, Mr. Noedel doesn't make
23 with you. Don't do anything else with them. We'll 23 offers of proof. The State might. And I don't know
24 collect them all back. See you at 9:00 o'clock in the 24 whether they want to do that or not. And so again, it's
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1 ayour motion. Idon't know if you've talked to 1 when you're training or doing work on a contract, or is
2 Mr. Gregory about him doing that, agreeing on how you'll 2 that performed in another way?
3 proceed. Mr. Gregory? 3 A. I'm physically present. I come to Reno about
4  MR. GREGORY: No we have not spoken about 4 once a -- one week out of every month for about the last
5 that. 5 four years.
6 THE COURT: Well, it's your motion, ma'am. 6 Q. And you submitted a report in this case,
7 Call any witnesses. 7 excuse me, if I can just find a copy here. Showing you
8  MS. BROWN: Yes, I'll call Mr. Noedel. 8 what's been marked as Exlub1t 139. Do you recognize
9  THE COURT: Is Mr. Noedel here? 9 that?
10 THE WITNESS: Yes. 10 A. Yes, Ido.
11 THE COURT: Come forward, sir. If you would 11 Q. And what is that?
12 pause about right there, turn and face the clerk. 12 A. This looks like a copy might of my
13 13 reconstruction report from this event,
14 MATTHEW NOEDEL, 14 Q. And when you prepared this report, was it
15 having been first duly sworn, was 15 done under your own private company or under Washoe
16 examined and testified as follows: 16 County Crime Lab?
17 17 A. It was prepared as a part of my own company,
18 THE COURT: Come on up and have a seat on the 18 Noedel Scientific.
19 stand there, sir. And it looks like somebody left their 18 Q. Now, as part of this report, you said you did
20 cup, but clean cups and fresh water are there for you if |20 examine some documents, photographs, pictures, things
21 you'd like to have that. 21 like that?
22 THE WITNESS: I prepared this one, sir. 22 A. Yes, Idid.
23 THE COURT: Go ahead. 23 Q. What did you examine?
24 24 A. Iexamined all of the available crime scene
Page 166 ] Page 168
1 DIRECT EXAMINATION 1 photographs, the available autopsy photographs, the
2 BY MS. BROWN: 2 autopsy report, some of the police reports that were
3 Q. Thank you, Your Honor. Could you state your 3 available about the event, other forensic reports
4 name and spell your last name, please. 4 Iinitiated by people who were at the crime scene, so
5 A. Matthew Noedel: N-o-e-d-e-1. 5 laboratory reports.
6 Q. And what is your occupation? 6 Q. Five people that were at the crime scene?
7 A. I'm a forensic consultant for my own company 7 A. Yes, from people at the crime scene.
8 called Noedel Scientific. 8 Q. Oh, from people at the crime scene?
9 Q. Are you also an employee of the Washoe County 9 A. Sorry.
10 Crime Lab? 10 Q. Did you have a chance to speak with one of
11 A. Yes, a contract basis. 11 the crime scene investigators, Joey Lear?
12 Q. And what do you mean by, "on a contract 12 A. Yes, Idid.
13 basis"? 13 Q. And when did you speak with him?
14 A. One of my contracts through my business as 14 A. About three weeks ago, I spoke with him via
15 Noedel Scientific was to help train and work on backlog {15 the phone:
16 cases at the Washoe County Crime Laboratory, specifically |16 Q. That was prior to preparing your report? -
17 training new examiners in the firearm tool marking and |17 A. Yes, it Wwas prior to my report.
18 also working on backlog cases as time permitted. 18 Q. And in your report, you reached a conclusion
19 Q. And you give an address in "Pollyup," 19 the physical evidence including the length of the rifle,
20 Washington? 20 the length of Mr. Leibel's, Harry Leibel's arm, the
21 A. Yes, Puyallup, Washington. 21 distance of each shot, the angle of each shot --
22 Q. And is that where your business is located? 22 THE COURT: Ma'am, please slow down. It's
23 A. That's correct. 23 okay, but it's going to be difficult. Thank you. You
24 Q. Are you physically present at the crime lab 24 may start over, if you'd like.
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1 Q. (BY MS. BROWN:) The orientation required for 1 Q. And that document noted that it was not done
2 each shot, the re-caulking of the hammer after the second | 2 to scale?
3 shot best supports that Harry Leibel did not shoot 3 A. That is correct.
4 himself during this event.- Is that your conclusion? 4 THE COURT: That it is not done to scale?
5 A. That is one of my conclusions. Yes. 5 Q. (BY MS. BROWN:) Not done to scale.
6 Q. Do you have other conclusions? 6  Now, in your -- Sorry. Concerning the
7 A. Other bullet points that are in that 7 trajectory that was created concerning the second shot --
g document. 8 A. Yes.
9- Q. This is your -- the enunciation of your main 9 Q. You determined that at the time of the second
10 conclusion? 10 shot, the recliner was neither sitting upright or lying
11 A. T would agree. 11 flat all the way approximately in the middle position?
12 Q. So your strongest opinion is this best 12 THE COURT: Slow down.
13 supports that Harry Leibel did not shoot himself during {13 THE WITNESS: Yes. I believe that fits with
14 this event? 14 the bullet path analysis.
15 A. That's correct. 15 Q. (BY MS. BROWN:) And so the basis of your
16 Q. And in preparing, were you aware -- Did you 16 conclusion was based on what?

N NDNDNNNDRE R R
S W N O W o3

receive any reports that made you aware that prior to the
measurements being taken by Mr. Leibel (sic), there had
been paramedics wandering around examining the scene?
A. Measurements taken by Mr. Leibel?

Q. I'msorry. Mr. Leer.

A. Yes, the record reflects that paramedics had

gone into the house as well as police officers.

Q. And were you aware from those reports that

17
18
19
20
21

23
24

A. It was based on the documentation that was
provided by the crime scene processors who actually
connected the entry position in the couch, the exit
position of the couch, and then the reentry into the
fixed wall behind it.

In order to connect that as a single bullet
path trajectory, the couch had to be reclined a certain
amount. When the seat is upright, that path moves, and
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paramedics were looking around the couch to see a bullet
defect behind the couch?

A. 1 was not aware of that specific detail.

Q. Did you receive a report by Investigator
Chrzanowski stating that one of the paramedics saw the
defect in the wall after the patrol officers had moved
the couch?

A. I don't recall that specifically, but that
may be one of the documents that I received.

Q. Did you receive a report reflecting the
coffee table had been moved prior to the diagramming?

A. Idon't recall reading that.

Q. I'm showing you Exhibits 125 and 126. Were
those documents you received in reference to this?

A. Yes.

Q. And you received those from the Washoe County
Crime Lab?

A. That is correct.

Q. And as part of your report, on page eight of
26 is a diagram of the crime scene?

A. 1 believe that to be accurate. Yes.

Q. And that was a copy of a report you received
from the Washoe County Crime Lab; is that correct?

A. That is correct.

W o ~J o U & W b
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the trajectory rod will not meet the hole in the wall, or
if the couch is reclined all the way flat, the trajectory
rod points too far down. It doesn't meet with the hole
that's fixed in the wall. It's the fixed position of the
trajectory that enables us to reposition that bullet path
along those lines.
Q. And there was no indication in the written
notes what degree of reclining they had in that?
A. No.
Q. So you determined that for your purposes by
it has to be in the middle position based on their
photographs; is that correct?
A. Two different things. I had an opportunity
to examine the couch myself. They documented very well
the position of the hole in the wall, and they also
documented how far over the couch was within the room.
Part of my analysis of the couch also involved going back
to the house itself and seeing what the spatial
relationship is on that wall. The hole in the wall was
still present where they cut all out the projectiles from
that impact. So my reconstruction of the angle was based
on the position of the hole that they documented that's
still in the wall and the alignment, knowing that the
projectiles that came out on that bullet path had to
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1 follow essentially a straight line. And so the bullets 1 A. Correct.
2 cannot make a u-turn in midair, so if the couch is seated | 2 Q. And for purposes of following this
3 all the way forward, the hole should have been higherop | 3 trajectory, if it relates to the second shot, that would
4 the wall, but it wasn't. The hole was low on the wall, 4 be an incorrect position?
5 approximately ten inches off the ground. They have 5 A. Yes. The person pictured in that image is
6 photographs depicting a ruler straight onto where that 6 not in an appropriate position for the second shot that
7 defectis. So part of trajectory analysis can be solved 7 occurred. :
8 practically, which is what we did when we examined the | 8 Q. Soto put a person in that position to load
-9 couch by inserting a rod. You can even do it 9 the couch with weight to make the trajectory rod line up
10 mathematically by calculating the distance. 10 with the hole in the wall behind it is based on false
11 Q. Let me interrupt you a second. When did you 11 information?
12 observe the couch? 12 A. Yes. If they are relying on that trajectory
13 A. Approximately four to six weeks ago. 13 rod based on having that individual sit there, then that
|14 Q. And where was it at? 14 is probably -- that is not a good way to try to establish
15 A. It was here in this building. 15 the trajectory. The better data is in other photographs
16 Q. Inaroom? 16 that come in along with this photo.
17 A. Yes, in an examination room downstairs. 17 Q. But Joey Lear testified this morning that
18 Q. So you didn't examine the couch in the house? 18 that was the way they managed to get that trajectory rod
19 A. No. I was not at the house the day of the 19 to line up with the hole, is was for this individual to
20 -event. 20 Dbe sitting in this position to make the -- otherwise,
21 Q. But, I mean, they didn't take the couch to 21 they couldn't line up the trajectory rod with the hole.
22 your house? 22 A. I was not aware of that.
23 A. No. 23 Q. So would that change anything concerning your

trajectory?
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Exhibits 129 and 130. Were these documents you received?
A. Yes.
Q. And that now, it was explained to us this
morning by Mr. Lear that the only way or the way they
were able to achieve this trajectory and getting rod to
actually enter the hole in the wall was when they put
this person in this position on a somewhat reclined
couch?
THE COURT: And you're pointing to exhibit --
MS. BROWN: Number 129.
THE COURT: Thank you.
THE WITNESS: Yes, that's my understanding,
is that one of the reasons for establishing the sergeant
in that photograph was to put a load on the.couch. One
of the difficulties that they relayed to me later was
that while they could measure the trajectories, they
weren't sure what loading the couch, actually putting
weight on the springs would do the movement of that. So
they positioned a person.
Q. A person whose weight they didn't know?

-A. T assume they did not know his weight.

Q. And they positioned them in the middle
portion almost onto the right-hand cushion; is that
correct?
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A. No.

Q. So without this person in this position, then
this rod does not line up with the hole?

A. 1disagree.

MR. GREGORY: And, Your Honor, this
mischaracterizes Mr. Lear's statement. With that
particular photo, he testified he could not tell you
whether the rod behind the couch married up with the hole
in the wall. He specifically stated that looking at that
same photo.

THE COURT: I think he -- I think at first he
said that it did, and then he said he could not see where
the rod went behind. .

MR. GREGORY: That photo doesn't show that.

THE COURT: That the photo doesn't show where
the rod goes.

MS. BROWN: But his testimony was this person
was in this position on the couch to weight the couch so
they could eventually get it to line up with the hole
behind the couch.

THE COURT: I would agree that he did say
that.

THE WITNESS: And that if that was his
process while he was working on the scene, that's fine.
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1 That's not the information that I relied on in order to 1 A. Ifby "exact measurement" you mean within --
2 establish the trajectory through that couch. 2 we're talking in terms of error, you can get very close
3 Bullet path analysis requires that you have 3 because the group of the size of the pellets that went
4 ‘multiple points along the line. We know the position of | 4 through have to hit the wall behind them. There's
5 the couch. If Mr. Lear's measurements are accurate, and | 5 actually a stud that goes right through, so there is a
6 we did this in the exercise for the reconstruction 6 two-by-four. So we can have accuracy to within
7 report, we can reposition the couch. We know where the | 7 approximately an inch and a half based on knowing that
8 hole in the wall is. We then take a straight trajectory 8 that stud was hit, and the stud was behind the bullet
9 rod independent of any of these photos and insert it in 9 path. So within an area of about an inch and a half, we
10 the entry hole, fish it through exit hole, and position 10 know where the terminus of that second shot went. But
11 it back in the reentry of the reconstructed bullet path. 11 exact, not -- I wouldn't say we could get much closer
12 Q. (BY MS. BROWN:) When you went to thehouse {12 than about an inch and a half position.
13 to see the area on the wall where the defect had been, 13 Q. And when they took the original trajectories,
14 that area had been cut out; correct? 14 there was -- they didn't have that opening; correct?
15 A. Correct. 15 They were using the hole?
16 Q. And there was -- Did you take the piece of 16 A. Correct. They were using the actual bullet
17 wall with you to put back in that hole? 17 hole as it was positioned in through the drywall.
18 A. No, Idid not. 18 Q. And with that hole in the wall, that's
19 Q. And behind that, there's no measurement that 19 multiple holes, looks like overlapping; is that correct?
20 shows where that hole in that piece of wall that was 20 A. Correct. We call it a scalloped edge, so
21 taken out is in relation to that wall cut? 21 it's a hole that has slight hemispherical perimeters
22 A. Thereis now. It's a measurement that I took 22 because the projectiles that cause it was four pellets of
23 when I went back out to the house. By using some of the |23 sphere -- four spherical pellets, and they had just begun
24 original scene photographs, I was able to match the wood |24 to separate and create what's called a scalloped edge.
Page 178 Page 180
1 grain on a countertop that was still there. It hasa 1 Q. And so that hole with the scalloped edges is
2 pattern to it that was captured. And so we know by 2 larger than the trajectory rod, so there's wiggle room in
3 taking the new measurements and actually dents in the 3 this? '
4 carpet were still present where the feet of the couch 4 A Yes.
5 once sat because it's a heavy piece of furniture, so we 5 Q. And the couch is basically a moveable object
6 do-- 6 that you can pick up and put at an angle and still line
7 Q. Wait. Let me stop you a minute. You were 7 up trajectory rods, right?
8 measuring off just the divots in the carpet where from 8 A. Yes.
9 where the couch used to be? 9 Q. And so without knowing for sure where that
10 A. Ididrecord the divots, and I recorded, as I 10 the couch was when the actual shot happened, you could
11 said, the grain of the wood, the pattern in the wood. 11 not do an actual trajectory?
12 And I could see -- measure from the corner of the room, (12 A. You can estimate the trajectory if the couch
13 which we do have accurate measurements from the Lear |13 was in its same relative position. If the couch is
14 diagram, measure the corner of the room to establish that {14 inordinately out of position, then you can't do a
15 in fact, the position of the hole in the wall is accurate 15 trajectory. In other words, part of what we do with a
16 as it's drawn in the Lear diagram. I confirmed that for |16 bullet path analysis is we always add plus or minus five
17 myself. 17 degrees. So we always want to incorporate there is a
18 Q. And when they took that piece of wall out, 18 measurement error. There's always going to be some
19 there was no documentation of measurements of where those 19 error.
20 -- the shots hit behind that; is that correct? 20 In reality, moving the terminus point in the
21 A. Just the photograph. Nothing with a ruler or 21 drywall by one inch changes the angles by a half a degree
22 ascale, as I recall. 22 or so, but we want to incorporate that because the couch
23 Q. And so there's no way to correlate where 23 could have been moved and put back. But if the hole
24 those pellets hit with an exact measurement? 24 through the couch continued into the wall, there's only
Mip-LU-Seript® Capitol Reporters (45) Pages 177 - 180
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1 somany places that it can be. We can move the couch out | 1 Exhibits 14 and 15 in your report, your conclusion
2 from the wall farther and change the vertical trajectory 2 concerning those in your report, you referred several
3 some, but we're not going to change it that much unless | 3 times to, "If he could even reach the trigger." Is that
4 the couch were, say, in the middle of the room where we | 4 correct?
5 moveit, 12, 14 feet away from the wall. That can 5 A. That is correct.
6 dramatically change the trajectories. If the couch was 6 Q. And because those photographs show a
7 in reasonable position from when the shot was delivered, | 7 measurement of about I believe we came up with 24 to 25
8 we can estimate those horizontal and vertical 8 inches.
9 trajectories easily within plus or minus five degrees. 9 A. Yes.
10 Q. But if the couch was in a different position, 10 Q. And you can see in those photographs that
11 and I'm not saying it moved this way, but if it was 11 there is an actual arch in the arm.
12 angled even some, that would change the trajectory? 12 A. Correct.
13 A. Yes. Yes. 13 Q. And Dr. Kubiczk today acknowledged that you
14 THE COURT: I want the record to be clear 14 could get an additional half to three-quarters of an inch
15 what you're talking about, and I apologize for doing this {15 straightening that arm out.
16 to you, Ms. Brown, but when you refer to "angle," you |16 A. Okay.
17 mean one end of the couch being moved forward or back. |17 Q. And also, the length of that arm does not
18 MS. BROWN: Correct. 18 determine how far you can actually reach; is that
19  THE COURT: Thank you. And the witness has 19 correct?
20 used the phrase "inordinately" moved, and I have noidea |20 A. The length of your arm does dictate how far
21 what that means. And the witness also said something |21 you can reach because you can't reach father than you can
22 about reasonable movement, I believe, and I don't know |22 reach. That measurement has error in the documentation.
23 what that means. And I'm just going to let you know that {23 There's a natural curvature where your forearm coines down
24 the Court is not guided by that, by those terms. Soone |24 to meet your wrist. We all have that. And then there
Page 182 Page 184
1 of you will have to help me with that. 1 also appears to be Some canted appearance to the wrist.
2 Q. (BY MS. BROWN:) Could you explain what you 2 Q. Yes.
3 mean by inordinately moved. 3 A. The other consideration with that photograph
4 A. Yes. Inassessing this bullet path, what has 4 is that the end of the tape measure is actually tucked
5 to happen is the pellets have to reach a fixed wall. 5 into the armpit. So we're actually measuring from a
6 That fixed point in the wall is not movable without 6 deeper spot than the external surface that we would have
7 moving the entire residence, so the path connecting the 7 to measure.
8 entrance and exit of the couch has to marry with that 8 So what becomes important from a
9 hole in the wall. So as we move the couch, we have to 9 reconstruction perspective is how do we translate the
10 pivot, essentially. We have to end at that hole. Soyou |10 two-dimensional information from the photograph into the
‘|11 can only move so far before you can no longer stayin (11 three-dimensional world. When we do it absolutely and
12 that fixed hole, but that has to happen. Wehavetohit |12 simply measure, compare the measurements of the gun, the
13 that hole. . 13 length of the gun from the muzzle to the trigger and we
14 So by the limits of the couch movement are 14 add the distances that we know that are indicated because
15 dictated by the entry position, the exit position, and 15. there is a standoff distance based on the gunshot residue
16 the reentry into a fixed point. So if we imagine hanging |16 patterns on the robe, we combine that information, we
17 the couch on that trajectory rod to where we can't pull |17 know about how far the gun has to be away from the front
18 the rod out of the wall, any twist or rotation that lets 18 of therobe. Then when we compare that to the length of
19 that rod stay fixed in the wall with the end of the 19 the arm, we see that absolutely speaking, as we compare
20 trajectory is conceivable, is possible. 20 those two photographs, his fingers can't reach the
21 Q. Now, concerning your photographs of the 21 trigger. It can't be reached.
22 measurement of Mr. Leibel's arm - 22 Now, in reconstruction though, I have to keep
23 A. Yes. 23 in my head that these are two-dimensional images of a
24 Q. --taken from the autopsy, and those would be 24 three-dimensional life. Life has twisting, contortions.
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1 I don't know what Mr. Leibel's ability to twist, contort, 1 weight in the center of the couch, that would alter, I
2 stretch. What I do know is that the distance to reach 2 mean, that wouldn't in any way replicate that trajectory,
3 the trigger and operate this firearm is just at or just 3 right?
4 beyond his maximum reach based on that data, basedon | 4 A. It's irrelevant to me because the trajectory
5 that picture. 5 can be measured on its own. I would need to know more
6 Q. Based on that picture? 6 information about why they didn't position -- did they
7 A. Yes. ‘ 7 know of the wounds, first of all, when they were doing
8 Q. And also in figure number 13, you have the 8 the trajectory assessment, and there was a lot of blood
9 green setoff marked at three inches, and that's taking 9 on the seat of that couch. Were they toward the center
10 the distance away from the body? 10 simply to weight it without sitting in blood. So I would
11 A. From the robe. 11 want to know more of the factors like that. There's no
12 Q. From therobe. And actually, in your 12 question that the other image that shows the sergeant
13 ballistics report, you had a range of two to six inches; |13 sitting on the couch in the center is not an accurate
14 is that correct? 14 representation of how the second shot occurred.
15 A. Correct. 15 Q. Okay. But if that was an accurate
16 Q. So the closest could have been two inches? 16 representation of how they were able to line up the
17 A. Could have been as close as two or as far as 17 trajectory rods was by putting weight on the couch in
18 six. ) 18 that location, then anything other than that location
19 Q. Aud asto how far a person is able to reach, 19 would change the -- shift the weight on the couch?
20 we went through with Dr. Kubiczk, you can drop your |20 A. It would change the load on the couch for
21 * shoulders and gain additional reach in your arms? 21 sure. But again, one thing has to happen. The hole has
22 A, Correct. 22 to come in the outside out the back and into the fixed
23 Q. And you also have flexibility, so it's not 23 position. However you load the couch, wherever you put
24 putting something straight under your body and -- 24 weights or people, that has to happen.
Page 186 Page 188
1 A. Correct. It's a baseline measurement that 1 Q. Butin order to get the rod that's through
2 gives us an idea of the kinds of distances we're working | 2 the couch to line up with the hole in the wall, they had
3 with, and then we, from a reconstruction perspective, 3 to put weight in a certain location, and if that weight
4 then we consider who has to happen similar to the couch. | 4 wasn't in that location, then their trajectory
5 What has to happen is the entry site is 5 measurements were wrong.
6 known. We can't move that. So it's not just a matter of | 6 A. That's confusing to me because I was able to
7 being able to move your body and stretch your arm. It's | 7 establish the trajectory without weighting the couch, so
8 a function of being able to operate a firearm and 8 I'm not sure what they were trying to establish.
9 maintain the path, the bullet path that's indicated, and 9 Q. So your trajectory may be different from
10 reach the distances. 10 their trajectory?
11 Q. Showing you what's been marked as Exhibit 11 A. Perhaps.
12 128. 12 Q. And so relying on the same information, you
13 A. Okay. 13 can get to two different conclusions?
14 Q. Doyou recogmze that as a photograph of the 14 A. No.
15 couch? 15 Q. Okay. You also testified or noted that the
16 A. Yes. 16 presence of fiber in that bullet hole could have shown
17 Q. And one of your conclusions then was that 17 that his shoulder was very close because of the transfer
18 Mr. Leibel's shoulder had to be basically right below 18 of fibers; is that correct?
19 that, the hole in the left-hand side of the couch in 19 A. Yes.
20 order to receive the injuries he received. Is that 20 Q. Do you know if those fibers were ever
21 correct? 21 collected into evidence?
22 A. That's correct. 22 A. I'm not aware of those having been collected.
23 Q. And if Joey Lear testified that the way they 23 Q. And do you know if they were ever tested?
24 were able to line up the trajectory was to put human 24 A. Idonot.
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1 Q. So we don't know where those fibers came 1 A Correct.
2 from; correct? 2 Q. Correct? And in fact, your earlier
3 A. Correct. There is no analysis of the fibers. 3 description is he would have to be slouched down low on
4 THE COURT: Which hole are you talking about? 4 the couch to line up the shoulder with that bullet hole
5 Q. (BY MS. BROWN:) The hole in the front of the 5 in the front.of the couch?
6 couch. I'm referring again to your report, Exhibit 139 6 A. Hedoes.
7 to figure 13 on page 20 of 26. 7 Q. And this is not a slumped individual?
8 A. Yes. 8 A. Ithink I would need you to clarify what is a
9 Q. And you wrote this photograph or diagram 9 slumped individual. That's a representation of a model
10 represented the approximate orientation Mr. Leibel would |10 that would show how he would have to angle that shot in
11 have had to achieve to get a self-inflicted wound with 11 order for the shot to go through his hand, eclipse his
12 this pattern or the path through the body; is that 12 shoulder, and continue on the path through the couch and
13 correct? 13 into the wall.
14 A. That is correct. 14 Q. But thisis --
15 Q. And there's other ways he could do that; is_ 15 A. There is no couch in that diagram on purpose.
16 that correct? 16 The reason there's no couch in there is because it's hard
17 A. Other ways that he can self-inflict this 17 to position him in a two-dimensional image of what the
18 wound? 18 three-dimensional representation is. But this is the
19 Q. He does not need to be laying down on the 19 approximate orientation of the rifle, his hand, the wound
20 couch; correct? 20 to his shoulder, and then you take that diagram and set
21 A. No, he does not have to be laying on the 21 it on that couch, and you have the entire path of the
22 couch. 22 second bullet identified.
23 Q. So he doesn't have to be in any type of 23 Q. But his legs are not locked in that position?
24 reclined position? 24 A. No. .
Page 190 Page 192
1 A. He does not have -- Correct. He does not 1 Q. The only thing that's locked in position
2 haveto be reclined. He could be standing -- 2 would be his shoulder relative to that hole in the coucly;
3 Q. Hecould be standing? 3 is that correct? )
4 A. -- and deliver this. 4 A. Correct. Because he has no wounds to his
5 Q. And he could be leaning over to the side 5 legs or feet, I can't accurately position his legs or
6 sitting on the couch; is that correct? 6 feet. There's no way to do that.
7 A. Yes, yes. There's a number of positions he 7 THE COURT: Are you telling me he then could
8 can achieve as long as the path is inaintained in this 8 just be sitting up?
9 orientation. 9 THE WITNESS: No, he cannot. For the second
10 Q. So this stating it represents the approximate 10 shot -- because it's more complicated than that specific
11 orientation is misleading because there's numerous 11 diagram. That diagram shows the relationship of the
12 positions he could be in to basically just orient the 12 rifle, the position of the rifle aligned with the wound
13 entry into the right chest with the path across the body; |13 through his hand into the top of his shoulder.
14 is that correct? 14 To complete that, there's a diagram later in
15 A. Yes. You could take that diagram and rotate 15 the report, I believe. We would have to apply that
16 it as if he were standing. As long as the relative 16 general orientation of rifle, hand and shoulder to the
17 position of the rifle maintains that position, any 17 elements of the couch and identify -- that's how you can
18 position that he can reach and maintain that angle and |18 achieve the slumped or what's called a slumped nature.
19 have his arm up is a position that can occur for the- 19 He has to be low enough for the hole in the couch to
20 first shot. 20 eclipse his shoulder, so his shoulder has to be just at
21 Q. And in figure 16 on page 23, again, you're 21 the bullet hole in the couch.
22 talking this would be the proximate orientation that 22 Q. And showing you what's been marked as Exhibit
23 Mr. Leibel would have to achieve to get a self-inflicted 23 33, do you recognize that photograph?
24 second shot? ' 24 A. Yes, Ido.
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1 Q. And what is that? 1 objection is overruled. I want to know, is that 104?
2 A. This is a photograph that was with the 2  THE WITNESS: Yes. It's specifically, as I
3 initial set of crime scene response, and it's a picture 3 look at 104, it's a better perspective photo to evaluate
4 of them laying a ruler next to a trajectory rod. 4 than 105. My concern with the image depicted by the
5 Q. And this was when they were working on the 5 person in 104, first I would want to know how long that
6 trajectory? 6 individual's arm is, based on the similar types of
7 A. Correct. 7 measurements that we have in the photographs from the
8 Q. And they had moved the coffee table out of 8 autopsy. In other words, are we dealing with an
9 the corner by the left-hand side of the couch to get in 9 individual who has, at least photographically, a similar
10 that position; is that correct? 10 arm length if we were to record and take the same picture
11 A. That is correct. 11 that we took at the autopsy, take a picture of his arm,
12 Q. And showing you what's been marked as Exhibit 12 theruler next to it. So I'm concerned about the length
13 104 for identification, do you recognize the couch in 13 of his arm.
14 that photo? 14  The second problem I have with this is
15 A. Ido. 15 knowing the track of the bullet, the angle that the
16 Q. Isthat our couch? 16 fragments pushed through the body. This angle is much
17 A. That is the couch. Yes. 17 too severe relative to the appearance of the images in
18 Q. And Exhibit Number 105. 18 the x-rays and the fragments.
19 A. Yes, another perspective. 19 Q. So a person could lean out a little further
20 Q. And is that -- Could either of those be a 20 and reduce that angle and still have?
21 possible? 21 A. If he were to stand up and lean left or yes,
22 THE COURT: Wait, wait. Are you going to 22 if he leaned -- if he took the butt of the gun, either
23 offer those for purposes of this hearing? 23 took the butt of the gun up in the air to shallow this
24 MS. BROWN: For purposes of this hearing. 24 angle -- I measured this angle to be about 45 degrees. I
Page 194 Page 196
1 THE COURT: And anything admitted right now 1 measuréed the angle in the x-ray to be approximately 20
2 is for purposes of this hearing only. Do you have an 2 degrees. So he's too steep by about 25 degrees.
3 objection to those, Mr. Gregory? 3 Q. And so like I said, if you move that gun out
4 MR. GREGORY: No, Your Honor. 4 aways, you would reduce that angle.
5 THE COURT: Well, can I get their numbers and 5 A. Correct. If we change this picture, we can
6 know which ones you're offering. 6 achieve the angle, and he can sit forward. The other
7 MS. BROWN: I have 104 and 105. 7 problem with this picture is his left arm is down. And
8 THE COURT: 104 and 105 are admitted for 8 what happened to -- what actually happened is the
9 purposes of this hearing. If you want to use them at 9 fragments pushed all the way through into the muscle of
10 trial, you'll need to readmit them then. 10 his left arm for this bullet, because --
11 (Exhibit Nos. 1-4-105 were admitted into evidence.) 11 Q. Are you a pathologist?
12 Q. (BY MS. BROWN:) Yes. And that could be a 12 A. No.
13 possible position to achieve the first shot? 13 MS. BROWN: Okay. Thank you.
14 A. I disagree. 14 MR. GREGORY: Your Honor, he's trying to
15 Q. On? 15 answer the question.
16 A. That this is a possible position for the 16  THE COURT: I understand. Why don't you let
17 first shot. 17 him finish that answer because it's going to come out on
18 Q. Why? 18 cross anyway, and I need to hear the answer.
19 A. First-- 19 THE WITNESS: With this bullet, this is a
20  MR. GREGORY: Your Honor, this seems to be 20 specialty design of bullet that's designed to fragment on
21 getting far afield of the Motion in Limine and more into |21 impact. I'm not a pathologist, but I study bullet
22 questions she might have for him on cross-examination, |22 performance. That's a big part of what my business is
23 but it really doesn't go to the Higgs' requirements. 23 and what I do in shooting reconstruction. I teach
24 THE COURT: She's testing methodology. The 24 shooting reconstruction. I shoot gelatin. I've shot -
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1 extreme Shock brand of ammo in gelatin and hooked at how | 1 CROSS-EXAMINATION

2 it performs. 2 BY MR. GREGORY:

3 What I anticipate is that in this bullet 3 Q. Mr. Noedel, what is reconstruction?

4 performance, because it's fragmenting, it's not going to 4 A. Reconstruction is -- in forensic

5 take a deflection of what I measured to be approximately | 5 reconstruction --

6 137 degrees downward. There's no reason for these small | 6 THE COURT: Would you pause, please. Please.

7 fragments to do that near the end of their path when 7 Go ahead.

8 they're almost out of energy. So the angle is too steep, 8 Q. Goahead. You were talking about

9 and the arm, the left arm is in the wrong position. And | 9 reconstruction.
10 that's what I don't like about that picture. 10 THE COURT: If you're okay, go ahead.
11 THE COURT: Thank you. 11 THE WITNESS: I'm okay. Reconstruction in
12 Q. (BY MS. BROWN:) So if Dr. Kubiczk testified 12 terms of shooting reconstruction, which is the primary
13 it is a possibility that they deflected off of both, you 13 area that I work in, involves using physical evidence to
14 disagree with Dr. Kubiczk? 14 test and try to answer specific questions about a
15 A. If that's what he testified, I'd disagree. 15 shooting event, something that involves a discharge of a
16 Q. And showing you Exhibit 102. 16 firearm.
17 THE COURT: Are you going to object to 1027 17 So in performing a reconstruction, it's never
18 MR. GREGORY: No, Your Honor. 18 -- it never -- the analysis never plays out like a movie.
19 THE COURT: For purposes of this hearing, are 19 That's a common misconception about reconstruction is
20 you going to offer it? 20 that I can sit here and tell you and what happened from
21 MS. BROWN: Yes. 21 the time they got up that morning until the time
22 THE COURT: All right. 102 is admitted for 22 everything ended. What reconstruction can do is it can
23 purposes of this hearing. 23 take specific questions and address them using the

MO NMNNB B R
B W N B O WY oo~ oy U,

have physical evidence to determine whether the knee was
up or down.
Q. Correct. So you can't put it down, and you
can't say it's up?
A. Correct.
MS. BROWN: Thank you. Ihave nothing
further.
THE COURT: Mr. Gregory?

24 (Exhibit No. 102 was admitted into evidence.) 24 physical evidence that's available. And so that's the
] Page 198 Page 200
1 THE COURT: Go ahead, sir. 1 process that is used to do reconstruction. You have to
2 THE WITNESS: 102 is a much better image, and 2 evaluate questions of the event and measure it against
3 inmy opinion, a much more accurate image. The only 3 the available physical evidence.
4 difference that I see between my diagram and the 4 Q. Are you certified to do reconstruction?
5 photograph that you've taken as 102 is you've had the 5 A. Yes,lam.
6 model cover his eyes with his hand, but I see that you 6 Q. Inwhat way?
7 have maintained the required trajectory, and he has 7 A. The International Association For
8 slumped down the required amount to have it eclipse his | 8 Identification offers a certification. It's a written
9 shoulder. The other difference between my diagramisI | 9 and practical examination. I think there are currently
10 did not raise the individual's right knee. You have 10 17 people in the United States that carry that
11 raised the right knee. 11 certification, and that's the one I carry for
12 Q. (BY MS. BROWN:) Which would help raise the 12 reconstruction. I also have certifications in firearm
13 -firearm; is that correct? 13 and tool mark analysis as well.
14 A. It could support the firearm, but we don't 14 Q. Isreconstruction accepted in your industry?

15
16
17
18
19
20
21
22
23
24

A. Yes, it is. Reconstruction is the subject of
numerous textbooks. It's a common goal even if it's not
formally called reconstruction, it's what's being done
all the time when we try to determine how far a gun was
away from a target or what two elements, which came
first. Was one object overlying another. The subject is
covered in textbooks, it's taught in classes, and it is
in fact an association called the Association For Crime
Scene Reconstruction. I'm past president of that
organization. It's a group of about 300 or so law
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1 enforcement, private practitioners like myself, all of 1 couch; correct?
2 whom attend crime scenes and try to piece together the | 2 A. Idid.
3 elements based on the physical evidence. 3 Q. And you had an opportunity to view all of the
4 We have our 25th anniversary conference 4 measurements that were taken from the crime scene;
5 coming up in two weeks. I'll be teaching at that 5 correct?
6 conference on shooting topics. But to give you an idea 6 A. Yes.
7 of how robust the field is, that organization has been 7 Q. And Joey Leer testified that those
8 around for 25 years come next February. Soitisa very | 8 measurements are accurate to within one half inch. Is
9 well-established branch of forensic science. 9 that a suitable degree of error for your profession?
10 THE COURT: What is the certification you 10 A. O, absolutely.
11 have that only 17 people have? 11 Q. Inthis case, we also know the wounds. And
12 THE WITNESS: The International Association 12 you took those into consideration as well?
13 for Identification offers four levels of crime scene 13 A. Yes.
14 reconstruction. They offer basic scene reconstruction, {14 Q. So you have the wounds, the couch, the
15 which covers things like how to collect physical evidence |15 firearm, and the measurements?
16 -atascene. They offer advanced crime scene 16 A. Correct.
17 reconstruction, which involves things like how to measure |17 Q. Is that data sufficient for you to
18 trajectories and bullet path analysis. They offer a 18 reconstruct the scene?
19 third one that's like a senior supervisory supervise 19 A. That's a part of the data, yes. There's more
20 crime scenes. 20 data than that, but certainly, that is a great basis from
21 Their fourth certification is crime seen 21 which to start for reconstruction.
22 reconstruction. How do you piece together the physical (22 Q. What other data did you utilize?
23 elements from a scene and sequence them, test them. It's |23 ‘A. Performance of this relatively unusual round
24 away of thinking. It's a way to apply the scientific 24 of ammunition, the fact that this particular firearm is a
Page 202 | Page 204
1 method and have viable, reliable, producible results that | 1 long-gun revolver, it's a relatively unique firearm, has
2 form the basis of a reconstruction. You have to have 2 unique properties, one called cylinder gap which are
3 physical evidence in order to test. That's why things 3 gases that can escape that need to be considered in
4 like was a person mad will never show up in a true 4 context, that the firearm can in fact handle single
5 reconstruction because we can't test that. 5 projectiles or shotgun projectiles, multiple projectiles,
6  THE COURT: That's not my question. The 6 is a feature of this. The appearance and deposition of
7 question is I asked you what 17 people -- what 7 the blood itself helps answer some questions about where
8 certification you had that only 17 people have. So which | 8 was an individual who was bleeding, helps piece together
9 oneis it? 9 whichever questions you're trying to answer.
10 THE WITNESS: It's the IAI Crime Scene 10 THE INTERPRETER: Your Honor --
11 Reconstruction. 11 THE COURT: Yes.
12 THE COURT: Which is the fourth category that 12 THE WITNESS: This is the interpreter
13 you mentioned? 13 speaking. The interpreter didn't hear the appearance and
14 THE WITNESS: Yes. 14 the composition of the blood or deposition of the blood?
15 THE COURT: So out of hundreds of people who 15 Deposition of the blood. So depending on what question
16 practice crime scene reconstruction, 17 people have this |16 it is you're addressing, all of those features may come
17 certification? 17 into play in assessing the data.
18 THE WITNESS: Correct. 18 Q. (BY MR. GREGORY:) Given the data that you
19 THE COURT: Go ahead, Mr. Gregory. 19 had available and even taking into consideration some of
20 Q. (BY MR. GREGORY:) In this particular case, 20 the information given to you in examination today, are
21 the firearm was taken into evidence. Have you had an |21 you confident in the opinions you've rendered?
22 opportunity to shoot that firearm? 22 A. Yes,Iam.
23 A. Yes, I have. 23 Q. And if you didn't have sufficient data in
24 Q. And you had an opportunity to observe the 24 this case, what would you have done?

AMin-U-Seript®

Capitol Reporters
775-882-5322

(51) Pages 201 - 204

| a8



.
~,

Jury Trial - Thursday \ 3 Rough Draft (K ) State of Nevada'vs
January 29, 2015 Tatiana Leibel, aka Tatiana Kosyrkina - 14-CR-806% L
Page 205 Page 207
1 A. Ifyou don't have sufficient data, then you 1 out of his reach, the approximate positions that are
2 can't answer those questions. The only questions that 2 shown as being basically the only positions he could have
3 can even be addressed are ones that have data. If you 3 been in are misleading, and therefore, I don't think
4 pose a question to me for which there is no data, thenit | 4 their testimony is reliable and should be admissible.
5 does not enter into the reconstruction. It can't be 5 THE COURT: Let me ask you this, Ms. Brown.
6 tested. 6 Do you see a distinction between the admissibility of the
7 MR. GREGORY: Thank you. Nothing further. 7 witness's testimony and the admissibility of the
8  THE COURT: Ms. Brown? 8 witness's report? In other words, clearly, he testified
9 - MS. BROWN: Nothing further, Your Honor. 9 that he drew -- that he created some diagrams, and some
10 THE COURT: You can stand down, sir. We'll 10 of your questioning resulted in his response that yes,
11 be in recess. 11 there could be other positions which tends to indicate
12 (Recess was taken.) 12 that the diagrams that he's drawn are not exclusive of
13 THE COURT: All three counsel are here, and 13 any other position of Mr. Leibel. So if he accepts that
{14 the defendant is here together with the interpreters. 14 there may be other positions available and if the Court
15 Would you care to make argument, Ms. Brown? 15 were to rule that therefore those diagrams are not
16  MS. BROWN: Your Honor, one issue that 16 helpful, does that necessarily exclude his entire
17 Mr. Gtegory had brought up in his response was that the |17 testimony?
18 reasonable scientific certainty standard did not apply to |18 MS. BROWN: Your Honor, I'd still say that
19 anything outside of medical evidence, medical causation. |19 based on the differences in the trajectory from the crime
20 Ihad cited Yeghiazarian: Y-e-g-h-i-a-z-a-r-i-a-n. 20 scene people who are doing it at the scene and his
21 THE COURT: I have a copy of that opinion on 21 reconstruction of that, that does not have the weight on
22 the bench, ma'am. 22 the couch in his statement is so definite that this body
23 MS. BROWN: And in that case, they were 23 has to be slumped down on the couch, his shoulder in a
24 discussing Dr. John E. Baker, who was listed as a doctor |24 certain position over towards the left side of the couch
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with the initials P.E. after it for professional
engineer, there was not a medical doctor. And relying on
the Hallmark standard, the Court in that case said -- and
it was looking at it under the reliability of the
methodology and the opinion of -- that Dr. Baker was able
to calculate to a reasonable degree of scientific
certainty the vehicle's starting positions, the braking,
therefore, it wasn't an abuse of discretion to allow him
to testify.

So I think by implication, that case does,
under the Hallmark case standard, adopt a reasonable
degree of scientific certainty as it relates to
scientific evidence under the reliability standard that
they had previously enunciated. '

Other than that, I would say Your Honor, I
think I do think based on the testimony of Joey Lear,
that that couch -- to achieve the trajectory they
achieved at the crime scene was the only way they could

- do that was by placing a weighted body in the center of

the couch and lining up the trajectory from the couch
with the hole in the wall. So I think that calls into
question any other -- reliability of any other trajectory
pattern, and the absolute statements relating to the
length of Mr. Leibel's arm compared to the gun, it being

W @ J o B x W NP

T
b W N RO

16
17
18
19
20
21
22
23
24

to achieve a trajectory at the crime scene by putting
somebody in the middle of the couch to make a half or
somewhat reclined couch laying back and appropriately
line up a trajectory hole with the -- or the trajectory

rod with the hole with the defect in the wall just calls
mnto question the whole methodology or the reliability of
the methodology that was used in the situation.

answered my question. It was a really good statement,
but I don't think it addressed the point that I raised.
And so --

because his testimony was that he did some measurements
of his own, not necessarily relying only on Mr. Lear's
testimony or.anything like that.

are excluded, or even, you know, parts of his report,
does that mean that he can't testify and still render an
opinion? Because he's already -- you know, it seems to
me there's a very real issue here between his -- between
rejecting his ability to testify and allowing you,
through cross-examination, to contest his methodology,
and particularly contest his results. And clearly, you

Page 208

THE COURT: Well, I don't think you have

MS. BROWN: You're talking about the diagram?
THE COURT: I'm talking about his diagrams

So what I want to ask you is if his diagrams
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1 have the right to do. Clearly, you have a strategy with 1 broader standard than Daubert, and the Supreme Court has
2 which you would do so. 2 specifically told us that we're not going to be limited
3 And cross-examination is the tool by which 3 by Daubert.
4 you would address the State's proposition that they 4 MR. GREGORY: Yes.
5 intend to present through this witness, but does it 5 THE COURT: That in Nevada, we look a little
6 inially exclude his testimony? And if in fact he's 6 broader. But I would also say that Ms. Brown is right,
7 recognized in some of the drawings that he's created are | 7 that in that particular opinion she's addressing, and it
8 not conclusive, does it not -- Is it not sufficient to 8 is, for the court reporter's benefit, it's:
9 say you can't use those drawings then if they're just 9 Y-e-g-h-i-a-z-a-r-i-a-n, Yeghiazarian. It's not how I
10 made-up drawings of hypotheticals, and that there could {10 pronounce it, but I spelled it for her because if I just
11 be other positioning, and there could be other ways that |11 pronounce it, she wouldn't have any idea.
12 Mr. Leibel was positioned. Since you didn't draw them |12 The Supreme Court clearly says that the
13 all, what if we exclude those drawings, and then you have |13 record indicates that the witness in that case,
14 the opportunity to cross examine this witness regarding {14 Dr. Baker, was able to calculate to a reasonable degree
15 all of the potentialities which you have raised. 15 of scientific certainty, and therefore, we can't say that
16 MS. BROWN: And, Your Honor, if we made it 16 there was an abuse. Now, that doesn't necessarily say
17 past the first hurdle of whether or not the standard 17 that that's the standard. It doesn't say that the Court
18 should be with a reasonable degree of scientific 18 has to require the witness to testify to that, but it's
19 certainty as to his opinion, then yes, that testimony can |19 the threshold that the Court, in Yeghiazarian, found.
20 come in. 20 And therefore, the Supreme Court found that there wasn't
21 THE COURT: He wasn't asked that. Nobody 21 an abuse of discretion because it reaches that threshold.
22 asked him that during this hearing. And I would agree |22 The Court hasn't set a lower threshold would necessarily
23 with you that the decision that you refer to does refer 23 exclude the testimony. I think that's the argument that
24 to that standard, so he testified that his conclusion 24 you're about to make.
Page 210 Page 212
1 rose to that standard. 1 MR. GREGORY: It is. Yeghiazarian does not
2 MS. BROWN: But he testified that this best | 2 stand for the proposition that the defense wants it to.
3 supports that Harry Leibel liable did not shoot himself 3 I agree with your assessment of what you just said
4 during this event. 4 exactly. And I think if Yhegazarian meant to do that,
5 THE COURT: Well, you asked him if that's 5 then, like I'd indicated in my brief, it would be a
6 what he wrote in his report. No one asked him if that 6 landmark case overruling or at least significantly -
7 was the standard to which he was testifying, 7 changing Higgs and Hallmark, and that case doesn't talk
8 MS. BROWN: I asked if that's the strongest 8 anything about that. So there's no indication to me the
9 statement you can make concerning that. 9 Supreme Court is looking to backtrack off of Higgs and
10 THE COURT: I don't recall that. Sorry. 10 Hallmark. SoI can't read Higgs and Yhegazarian that
11 I'll look at the transcript. I know -- and I wrotedown |11 way. Ijust don't think it stands for that proposition,
12 that you did indicate that that was the standard that he |12 and that wasn't really what that case turned on.
13 used in his report, but assuming the State gets past 13 THE COURT: So talk to me about the
14 that. 14 difficulty of some of these drawing or computer-aided
15 MS. BROWN: Then yes, taking the diagrams out 15 depictions.
16 would be -- that part of the report would be acceptable. |16 =~ MR. GREGORY: Reconstruction, as Mr. Noedel
17 THE COURT: Let me hear from Mr. Gregory. 17 indicated, is not an absolute. He is not saying this is
18 MR. GREGORY: Well, I can't read Higgs and 18 how it had to happen.
|19 Hallmark to indicate that expert testimony should bemore |19 ~ THE COURT: So then why include those? Why
20 restrictive. I read those cases to suggest that the 20 subject the jury to that?
21 Supreme Court thinks that expert testimony should be |21 MR. GREGORY:: Because it's useful to the jury
22 given more than, say, under the Daubert standard or other {22 to help them understand how to connect physical evidence,
23 standards. 23 wounds, firearms, couches, statements. It helps the jury
24 THE COURT: I think I agree with you. It's a 24 understand and combine all of that information into a
Min-U-Seript® Capitol Reporters \ 9“ 50 (53) Pages 209 - 212
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1 usable thought process, not just giving measurements. 1 felt like he had enough data, which included looking at
2 It's not helpful to give the jury measurements without 2 the couch itself, going to the house itself, handling the
3 telling them, having an expert explain how do those 3 gun, and going through all of that. So I didn't take it
4 measurements -- how can we use those measurements. 4 that that changed his opinion. In fact, and I asked him
5  THE COURT: My concern though is that they're 5 how confident he was in his opinion even with that
6 subject to couple of problemis. One, speculative 6 information.
7 testimony is not admissible. And I know that you would | 7 THE COURT: I'm not addressing that with you.
8 agree with that. So when the witness says, clearly 8 I'm talking to you about the diagrams contained in here.
9 testified yeah, that's one way. It could have been some 9 Now, we already have an issue where I told you I'm not
10 other way. I just did this because it seemed like it was |10 going to allow diagrams of a skeleton shooting anybody,
11 a way to depict one of the ways, then we're -- it seems |11 but if he's able to testify without these diagrams that
12 likeit's speculative because he's acknowledged there 12 may or may not be accurate as to how the body was
13 could be other ways. So he's chosen one of the many 13 positioned and he gets to testify, but he's simply not
14 ways. That's one issue. 14 able to use diagrams that are based on it could have
15 And two, even if you're going to say well, 15 happened this way. And that's my concern.
16 it's more likely that it's that way, but it could be some |16 =~ MR. GREGORY: Well, I didn't take his
{17 other way, don't we run the risk of it being more 17 testimony to be that these diagrams are inaccurate. In
18 prejudicial than probative then? And that's the other 18 fact, he builds into the diagrams a rate of error, as you
19 concern I have. And it seems to me that if this 19 can see with the cones that he put on and even in his
20 testimony is going to be presented, that the best way to |20 testimony. I did understand Your Honor's concern
21 present it is without diagrams and pictures that the 21 regarding the figures that were used, and he has put
22 witness acknowledges may not be right so that he could |22 different figures into the diagrams, giving two options.
23 testify without presenting to the jury things that he 23 One is with a female, which we have in this case. The
24 acknowledges may not be correct. Help me with that. |24 other is that a more neutral-type figure, but not a
Page 214 Page 216
1 MR. GREGORY: Yes. 1 skeleton-like figure.
2 THE COURT: And tell me if you disagree 2 THE COURT: I think it should be asexual.
3 that's okay. _ 3 MR. GREGORY: And I have to tell you that's
4 MR. GREGORY: I disagree that's speculative. 4 what he and I did understand what you were saying with
5 Here's a guy whose qualifications are spotless. He's one | 5 those. He was making every attempt with those photos to
6 of 17 guys that have these qualifications. He's not just 6 make it neutral. Understanding what your concerns were,
7 sitting here speculating, Your Honor. He's basing iton | 7 though, he has even a different --
8 data. And yes, from that data, there can be other ways 8 THE COURT: I don't presume bad intent, sir.
9 that Mr. Leibel could have been positioned, and he's 9 Iunderstand that. I appreciate that.
10 acknowledging that. 10 MR. GREGORY: Okay.
11 THE COURT: Other conclusions reached. 11 THE COURT: I'm not presuming that it was
12  MR. GREGORY: But there are some really good 12 intended to be ghoulish.
13 definite absolutes in this case which are the 13 MR. GREGORY: Thank you.
14 measurements, the trajectory, the path of every -- you 14 THE COURT: Anything else; sir?
15 know, the wounds through the body, the arm being up. All |15 MR. GREGORY: No.
16 of this testimony that's already been covered that's come {16 =~ THE COURT: All right. Having listened to
17 in, and I should say there's been no testimony that the 17 the expert, I think Mr. Noedel does possess the
18 couch has been moved. At least I haven't heard that; 18 qualifications necessary to be an expert witness.
19 that the couch was moved prior to Joey Lear doing his |19 Two, under Hallmark, would his testimony
20 measurements. I haven't heard that. 20 provide the jurors with some assistance? And I think his
21 The other thing I heard from Mr. Noedel is 21 testimony would assist the jury, and the scope is going
22 this idea that when they put Sergeant Lyford on that 22 to be limited because I'm not going to allow him to
23 couch to load it up, he's acknowledging maybe that's not |23 present -- I'm not going to allow the State to present
24 the best, but that didn't impact his decision. He still 24 evidence of diagrams that he's created where he's
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1 acknowledged that they're a mere possibility and that 1 THE COURT: Response?
2 there are other things that could have happened. Sothe | 2 MS. BROWN: I'm sorry. I was did distracted.
3 diagrams won't come in. 3 THE COURT: Ms. Henry was talking too much.
4 He can testify as to his belief as to what 4 MS. BROWN: Well, I was talking to her,
5 the scene looked like, and he'll be subjéct to 5 actually.
6 cross-examination. I think that that is designed -- that 6 THE COURT: So here's what Mr. Gregory has
7. answer is designed to weigh the probativeness of 7 said. Because I've excluded diagrams that Mr. Noedel has
8 Mr. Noedel's testimony versus the prejudice that could be | 8 created about what could have happened -- now, he may
9 created by the presentation of those diagrams. 9 have some, and if he's got diagrams that he would say.
10 MR. GREGORY: And, Your Honor, would that -- 10 "This is what happened," those aren't excluded. ‘That's
11 and I understand -- I want to understand what you're 11 his opinion. But if it's simply speculation that this
12 saying. 12 could have happened, they're excluded. The objection
13 THE COURT: Yes, sir. I want you to. 13 was, as to your photographs, as to what could have
14  MR. GREGORY: So the photographs that 14 happened based on the same theory. Do you have a
15 Ms. Brown offered, those don't come in either because |15 response to that?
16 they're also inaccurate. |16 MS. BROWN: Not to strike them for purposes
17 THE COURT: Well, they were admitted only for 17 of this hearing, but not to admit them for purposes of
18 the purpose of this hearing. I don't know that she'll 18 trial.
19 try to admit them. If she does, you know, I think that 19 THE COURT: Right.
20 he's going to testify that he believes that it happeneda |20 MS. BROWN: I would not be offering them at
21 certain way, and she'll be able to cross-examine him and |21 trial at this point.
22 suggest other ways that it could have happen, and he may |22 THE COURT: Well, I guess that matter is
23 acknowledge those, or he may not. He has acknowledged |23 resolved. I appreciate your arguments, and I think
24 some of them today. So we'll see what he does tomorrow, |24 that's how we'll handle this. Mr. Noedel will be allowed
Page 218 Page 220
1 Ipresume. 1 to testify. He will be allowed to present. My only goal
2 MR. GREGORY: Well, it would help in knowing 2 was just to keep out those -- or my only ruling is just
3 just so I don't do something improper in front of the 3 to keep out those diagrams at this point.
4 jury. The way that sounds to me is you're allowing the | 4  That having been said, we are in recess. The
5 defense to show him ways they think it happened, and then | 5 Court wants to, on the record, indicate that it greatly
6 show those to the jury, but the State is not allowed to 6 appreciates Ms. Brodskaya's assistance in translating.
7 do that. SoI'm trying to figure out what I can do with 7 She is leaving, and there will be a different translator
8 Mr. Noedel, if I can't offer the diagrams. Will we be 8 here taking her place tomorrow. Ms. Brodskaya will
9 able to demonstrate? 9 continue to be here, but on that note, thank you so much
10 THE COURT: Yes. He you can engage in engage 10 for your assistance -~
11 in physical demonstration. 11 THE INTERPRETER: Thank you, Your Honor.
12 MR. GREGORY: Okay. 12 THE COURT: -- to the court.
13 THE COURT: He certainly can. And I think 13 THE INTERPRETER: My please.
14 that the defense photographs may be subject to objections |14 THE COURT: Come back to Douglas County any
15 based on speculation just as the State's witness is going |15 time. We are in recess.
16 to be subject to objections based on speculation. Could |16 (WHEREUPON, the proceedings concluded at 4:56 p.m.)
17 this have happened,.could this have happened. That's |17 -000-
18 speculation. 18
19  MR. GREGORY: Since this is a Motion in 19
20 Limine, I feel it could be really helpful to know going 20
21 into tomorrow with whether those photographs are 21
22 admissible or not. So I'm moving in limine, given your |22
23 order regarding Mr. Noedel, I'm now going to movein |23
24 limine to strike those photographs. 24
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