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ANSW
ROBERT C. MCBRIDE, ESQ.
Nevada Bar No.: 7082
SEAN M. KELLY, ESQ. 
Nevada Bar No.: 10102
McBRIDE HALL
8329 W. Sunset Road, Suite 260 
Las Vegas, Nevada  89113
Telephone No. (702) 792-5855 
Facsimile No. (702) 796-5855 
E-mail:  rcmcbride@mcbridehall.com
E-mail:  smkelly@mcbridehall.com  
Attorneys for Defendants 
Ellis Bandt Birkin Kollins and Wong, PLLC  
dba Desert Radiology and Shelin, Agrawal 
& Hyer, PLLC, dba Desert Radiology

DISTRICT COURT

CLARK COUNTY, NEVADA

MARIA HEATON, individually,

Plaintiff,

vs. 

ELLIS, BANDT, BIRKIN, KOLLINS & 
WONG, PLLC, a Nevada Domestic Professional 
Limited Liability Company, dba DESERT 
RADIOLOGY; SHELIN, AGRAWAL & 
HYER, PLLC, a Nevada Domestic Professional 
Limited Liability Company, dba DESERT 
RADIOLOGY; FARHAD SANI, MD, DOES 1 
through 10, inclusive; and ROE ENTITIES 1 
through 10, inclusive;  

Defendants.

CASE NO.:  A-20-818370-C
DEPT NO.:  6 

DEFENDANTS ELLIS BANDT 
BIRKIN KOLLINS AND WONG, PLLC 
DBA DESERT RADIOLOGY AND 
SHELIN, AGRAWAL & HYER, PLLC, 
DBA DESERT RADIOLOGY’S 
ANWER TO PLAINTIFF’S 
COMPLAINT

COME NOW, Defendants, ELLIS BANDT BIRKIN KOLLINS and WONG, PLLC dba 

DESERT RADIOLOGY and SHELIN, AGRAWAL & HYER, PLLC, dba DESERT 

RADIOLOGY, by and through their counsel of record, ROBERT C. McBRIDE, ESQ. and SEAN 

M. KELLY, ESQ. of the law firm of McBRIDE HALL, and hereby submits their Answer as 

follows: 

/ / /

Case Number: A-20-818370-C

Electronically Filed
8/27/2020 3:11 PM
Steven D. Grierson
CLERK OF THE COURT
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 1. Answering Paragraph 1 of Plaintiff’s Complaint, these Answering Defendants are 

without sufficient knowledge to form a belief as to the truth of the allegations contained in said 

paragraph and therefore deny the same. 

 2. Answering Paragraphs 2, 3 and 4 of Plaintiff’s Complaint, these Answering 

Defendants admit each and every allegation contained therein.  

3. Answering Paragraphs 5, 6, and 7 of Plaintiff’s Complaint, these Answering 

Defendants are without sufficient knowledge to form a belief as to the truth of the allegations 

contained in said paragraph and therefore deny the same. 

4. Answering Paragraphs 8 and 9 of Plaintiff’s Complaint, these Answering 

Defendants deny each and every allegation contained therein as it pertains to them. As to the 

remaining allegations, these Answering Defendants are without sufficient knowledge to form a 

belief as to the truth of the allegations contained in said paragraph and therefore denies the same. 

5. Answering Paragraph 10 of Plaintiff’s Complaint, these Answering Defendants 

admit there is an affidavit from Robert Harris, M.D. attached as Exhibit “1”.  These Answering 

Defendants specifically deny that this affidavit has merit or provides support for Plaintiff’s claims.  

6. Answering Paragraphs 11 and 12 of Plaintiff’s Complaint, these Answering 

Defendants deny each and every allegation contained therein as it pertains to them.  As to the 

remaining allegations, these Answering Defendants are without sufficient knowledge to form a 

belief as to the truth of the allegations contained in said paragraph and therefore denies the same. 

AFFIRMATIVE DEFENSES 

1. The Complaint fails to state a claim against these answering Defendants upon 

which relief can be granted. 

2. Defendants allege that in all medical attention and care rendered to Plaintiff, these 

answering Defendants possessed and exercised that degree of skill and learning ordinarily 

possessed and exercised by members of the medical profession in good standing practicing in 

similar localities and that at all times these answering Defendants used reasonable care and 

diligence in the exercise of skill and application of learning, and at all times acted in accordance 

with best medical judgment. 
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3. Defendants allege that any injuries or damages alleged sustained or suffered by the 

Plaintiff at the times and places referred to in Plaintiff’s Complaint were caused in whole or in part 

or were contributed to by the negligence or fault or want of care of the Plaintiff, and the negligence, 

fault or want of care on the part of the Plaintiff was greater than that, if any, of these answering 

Defendants.  

4. That in all medical attention rendered by these answering Defendants to the 

Plaintiff, these Defendants possessed and exercised the degree of skill and learning ordinarily 

possessed and exercised by members of their profession in good standing, practicing in similar 

localities, and that at all times, these answering Defendants used reasonable care and diligence in 

the exercise of their skills and the application of their learning, and at all times acted according to 

best judgment; that the medical treatment administered by these Defendants was the usual and 

customary treatment for the physical condition and symptoms exhibited by the Plaintiff, and that 

at no time were these Defendants guilty of negligence or improper treatment; that, on the contrary, 

these Defendants performed each and every act of such treatment in a proper and efficient manner 

and in a manner approved and followed by the medical profession generally and under the 

circumstances and conditions as they existed when such medical attention was rendered. 

5. Defendants allege that they made, consistent with good medical practice, a full and 

complete disclosure to the Plaintiff of all material facts known or reasonably believed be true 

concerning the Plaintiff’s physical condition and the appropriate alternative procedures available 

for treatment of such condition.  Further, each and every service rendered to the Plaintiff by these 

answering Defendants was expressly and impliedly consented to and authorized by the Plaintiff 

on the basis of said full and complete disclosure. 

6. Defendants allege that they are entitled to a conclusive presumption of informed 

consent pursuant to NRS §41A.110. 

7. Defendants allege that the Complaint is barred by the applicable statute of 

limitations. 

8. Defendants allege that Plaintiff assumed the risks of the procedures, if any,

performed. 
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9. Plaintiff’s damages, if any, were caused by and due to an unavoidable condition or 

occurrence. 

10. Plaintiff has failed to mitigate her damages.  

11. Defendants allege that the injuries and damages, if any, alleged by the Plaintiff were 

caused in whole or in part by the actions or inactions of third parties over whom these answering 

Defendants had no liability, responsibility or control. 

12. Defendants allege that the injuries and damages, if any, complained of by the 

Plaintiff were unforeseeable. 

 13. Defendants allege that the injuries and damages, if any, complained of by the 

Plaintiff were caused by forces of nature over which these answering Defendants had no 

responsibility, liability or control.

14. Defendants allege that the injuries and damages, if any, complained of by the 

Plaintiff were not proximately caused by any acts and/or omissions on the part of these answering 

Defendants.

15. Plaintiff’s Complaint violates the Statute of Frauds. 

16. Defendants allege that pursuant to Nevada law, they would not be jointly liable, 

and that if liability is imposed, such liability would be several for that portion of the Plaintiff’s

damages, if any, that represents the percentage attributed to these answering Defendants. 

17. Defendants allege that the injuries and damages, if any, suffered by the Plaintiff 

were caused by new, independent, intervening and superseding causes and not by these answering 

Defendants’ alleged negligence or other actionable conduct, the existence of which is specifically 

denied. 

18. Defendants allege that Plaintiff’s damages, if any, are subject to the limitations and 

protections as set forth in Chapter 41A of the Nevada Revised Statutes including, without 

limitation, several liability and limits on non-economic damages. 

19. Defendants allege that it has been necessary to employ the services of an attorney 

to defend this action and a reasonable sum should be allowed these Defendants for attorney’s fees, 

together with the costs expended in this action. 
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20. Defendants allege that it is not guilty of fraud, oppression or malice, express or 

implied, in connection with the care rendered to Plaintiff at any of the times or places alleged in 

the Complaint. 

21. Defendants allege that at all relevant times these Defendants were acting in good 

faith and not with recklessness, oppression, fraud or malice.

22. Defendants allege that Defendants never engaged in conduct which constitutes 

battery, abuse, neglect or exploitation of Plaintiff.  

23. Defendants allege that the injuries and damages, if any, suffered by Plaintiff can 

and do occur in the absence of negligence. 

24. Plaintiff has failed to allege any facts sufficient to satisfy Plaintiff’s burden of proof 

by clear and convincing evidence that these answering Defendants engaged in any conduct that 

would support an award of punitive damages.

25. No award of punitive damages can be awarded against these answering Defendants 

under the facts and circumstances alleged in Plaintiff’s Complaint.  

26. Plaintiff’s Complaint and attached affidavit fail to satisfy the requirements of NRS 

41A.071.

27. To the extent Plaintiff has been reimbursed from any source for any special 

damages claimed to have been sustained as a result of the incidents alleged in Plaintiff’s

Complaint, Defendants may elect to offer those amounts into evidence and, if Defendants so elect, 

Plaintiff’s special damages shall be reduced by those amounts pursuant to NRS §42.021. 

28. Pursuant to N.R.C.P. 11 all possible affirmative defenses may not have been alleged 

since sufficient facts were not available and, therefore, these Defendants reserve the right to amend 

this Answer to allege additional affirmative defenses if subsequent investigation warrants.  

Additionally, one or more of these Affirmative Defenses may have been pled for the purposes of 

non-waiver. 

/ / / 

/ / / 

/ / / 
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WHEREFORE, Defendants pray for relief as follows:  

1. That Plaintiff take nothing by way of the Complaint on file herein.  

2. For reasonable attorney’s fees and costs incurred in defending this litigation. 

 3. For such other and further relief as this Court deems just and proper in the premises.

 DATED this 27th day of August 2020. 
 

McBRIDE HALL 

/s/  Sean M. Kelly
Robert C. McBride, Esq. 
Nevada Bar No.: 7082 
Sean M. Kelly, Esq.  
Nevada Bar No.: 10102 
8329 W. Sunset Road, Suite 260  
Las Vegas, Nevada  89113  
Attorneys for Defendants 
Ellis Bandt Birkin Kollins and Wong, PLLC  
dba Desert Radiology and Shelin, Agrawal 
& Hyer, PLLC, dba Desert Radiology 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 27th day of August 2020, I served a true and correct copy 

of the foregoing ELLIS BANDT BIRKIN KOLLINS AND WONG, PLLC dba DESERT 

RADIOLOGY and SHELIN, AGRAWAL & HYER, PLLC, dba DESERT RADIOLOGY’S

ANSWER TO PLAINTIFF’S COMPLAINT addressed to the following counsel of record at the 

following address(es):

VIA ELECTRONIC SERVICE: by mandatory electronic service (e-service), proof of e-
service attached to any copy filed with the Court; or 

 VIA U.S. MAIL:  By placing a true copy thereof enclosed in a sealed envelope with 
postage thereon fully prepaid, addressed as indicated on the service list below in the United 
States mail at Las Vegas, Nevada; or 

 VIA FACSIMILE:  By causing a true copy thereof to be telecopied to the number 
indicated on the service list below. 

Steven M. Burris, Esq.
Travis E. Shelter, Esq. 
LAW OFFICES OF STEVEN M. BURRIS 
2810 W. Charleston Blvd., Suite F-58 
Las Vegas, Nevada 89102 
Attorney for Plaintiff 
 

 

 

 

/s/  Kellie Piet 
An Employee of McBRIDE HALL
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ANS
DAVID J. MORTENSEN, ESQ.
Nevada Bar No. 2547
CANDACE C. HERLING, ESQ.
Nevada Bar No. 13503
MESSNER REEVES LLP
8945 West Russell Road, Suite 300 
Las Vegas, Nevada 89148
Telephone: (702) 363-5100
Facsimile: (702) 363-5101
E-mail: dmortensen@messner.com

cherling@messner.com
Attorneys for Defendant
Farhad Sani, M.D.

DISTRICT COURT 

CLARK COUNTY, NEVADA

MARIA HEATON, an individual, 

Plaintiffs,
vs.

ELLIS, BANDT, BIRKIN, KILLINS & 
WONG, PLLC, a Nevada Domestic 
Professional Limited Liability Company, dba 
DESERT RADIOLOGY; SHELIN, 
AGRAWAL & HYER, PLLC, a Nevada 
Domestic Professional Limited Liability 
Company, dba DESRT RADIOLOGY; 
FARHAD SANI, MD, DOES 1 through 10, 
inclusive; and ROE ENTITIES 1 through 10, 
inclusive; 

Defendants.

Case No.  A-20-818370-C

Dept. No.  6

DEFENDANT FARHAD SANI, 
ANSWER TO COMPLAINT 

COMES NOW Defendant FARHAD SANI, M.D.

and through its attorneys of record, DAVID. J. MORTENSEN, ESQ. and CANDACE C. HERLING, 

ESQ. of the law firm MESSNER REEVES LLP, and hereby answers Plaintiff 

( Complaint as follows: 

Case Number: A-20-818370-C

Electronically Filed
9/10/2020 4:53 PM
Steven D. Grierson
CLERK OF THE COURT
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1. 

knowledge and or information sufficient to form a belief as to the truth of the allegations contained 

in said paragraph and therefore denies the allegations contained therein. 

2. Answering Paragraph 2 

knowledge and or information sufficient to form a belief as to the truth of the allegations contained 

in said paragraph and therefore denies the allegations contained therein. 

3. Answering Paragraph 3 

knowledge and or information sufficient to form a belief as to the truth of the allegations contained 

in said paragraph and therefore denies the allegations contained therein. 

4. Answering Paragraph 4 he is a 

physician licensed to practice medicine in the State of Nevada pursuant to Chapter 630 of the Nevada 

Revised Statutes.  As to any remaining allegations contained in said paragraph, this Answering 

Defendant states that it is without sufficient information to form a belief as the truth of the allegations 

and therefore denies the allegations contained therein.  

5.    Answering Paragraph 5 nt, Answering Defendant is without 

knowledge and or information sufficient to form a belief as to the truth of the allegations contained 

in said paragraph and therefore denies the allegations contained therein. 

6. Answering Paragraph 6 

knowledge and or information sufficient to form a belief as to the truth of the allegations contained 

in said paragraph and therefore denies the allegations contained therein. 

7. Answering Paragraph 7 

knowledge and or information sufficient to form a belief as to the truth of the allegations contained 

in said paragraph and therefore denies the allegations contained therein. 

8. Answering Paragraph 8 o denies said 

allegations contained therein as it pertains to him.  As to the remaining allegations, this Answering 

Defendant is without knowledge and or information sufficient to form a belief as to the truth of the 

allegations contained in said paragraph and therefore denies the allegations contained therein. 
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9. 

allegations contained therein as it pertains to him.  As to the remaining allegations, this Answering 

Defendant is without knowledge and or information sufficient to form a belief as to the truth of the 

allegations contained in said paragraph and therefore denies the allegations contained therein. 

10. Answering Defendant admits there 

is a declaration is Answering Defendant specifically 

denies that this declaration has merit or provides support for Plaint  or complies with NRS 

41A.071.  

11. 

allegations contained therein as it pertains to him.  As to the remaining allegations, this Answering 

Defendant is without knowledge and or information sufficient to form a belief as to the truth of the 

allegations contained in said paragraph and therefore denies the allegations contained therein. 

12. Answering Paragraph 12 denies said 

allegation in said paragraph. 

FIRST AFFIRMATIVE DEFENSE 

 Complaint on file herein fails to state a claim against this Defendant upon which 

relief can be granted. 

SECOND AFFIRMATIVE DEFENSE 

The injuries, if any, complained of by Plaintiff in her Complaint were proximately caused by 

the acts or omissions of unknown third parties or other persons over whom the Defendant exercised 

no control and over whom this Answering Defendant had no right or duty to control; nor ever has 

had a right or duty to exercise control; and for whom this Answering Defendant cannot be held 

vicariously or directly liable. 

.  .  . 

.  .  . 

.  .  . 

.  .  . 
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THIRD AFFIRMATIVE DEFENSE 

Plaintiff did not exercise ordinary care, caution or prudence in the conduct of her affairs 

relating to the allegations of the Complaint herein for damages in order to avoid the injuries or 

damages of which Plaintiff complains; said injuries or damages, if any, were directly and proximately 

contributed to or caused by the fault, carelessness and negligence of the Plaintiff. 

FOURTH AFFIRMATIVE DEFENSE 

The fault of Plaintiff, relating to the allegations of the Complaint, exceeded that of Defendant, 

if any, and Plaintiff is therefore barred from any recovery. 

FIFTH AFFIRMATIVE DEFENSE 

The damages, if any, alleged by Plaintiff were not the result of any acts of omission, or 

commission, or negligence, but were the result of a known risk which was consented to by the 

Plaintiff, such risks being inherent in the nature of the care rendered and such risks were assumed by 

the Plaintiff when he consented to treatment. 

SIXTH AFFIRMATIVE DEFENSE 

In all medical attention rendered by the Defendant to the Plaintiff, this Defendant possessed 

and exercised that degree of skill and learning ordinarily possessed and exercised by the members of 

their profession in good standing, practicing in similar localities, and that at all times this Defendant 

used reasonable care and diligence in the exercise of their skills and the application of their learning, 

and at all times acted according to their best judgment; that the medical treatment administered by 

this Defendant was the usual and customary treatment for the physical condition and symptoms 

exhibited by Plaintiff and that at no time was this Defendant guilty of negligence or improper 

treatment; that, on the contrary, this Defendant did perform each and every act of such treatment in a 

proper and efficient manner and in a manner most thoroughly approved and followed by the medical 

profession generally and under the circumstances and conditions as they existed when such medical 

attention was rendered. 

.  .  . 

.  .  . 
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SEVENTH AFFIRMATIVE DEFENSE 

The injuries complained of in the Complaint, if any, were not the result of willful, malicious 

or deliberate conduct on the part of this answering Defendant. 

EIGHTH AFFIRMATIVE DEFENSE 

Defendant asserts any and all statute of limitations, limitations of action, defenses in 

abatement, estoppel, laches and statutes of repose including those provisions available to Defendant 

under the Federal Rules of Civil Procedure, the Nevada Rules of Civil Procedure, and the Nevada 

Supreme Court Rules, in full avoidance of any and all claims or causes of action. 

NINTH AFFIRMATIVE DEFENSE 

That it has been necessary for the Defendant to employ the services of an attorney to defend 

costs 

of suit incurred herein. 

TENTH AFFIRMATIVE DEFENSE 

Defendant hereby incorporates by reference those affirmative defenses enumerated in Rule 8 

of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event further investigation 

or discovery reveals the applicability of any such defenses, Defendant reserves the right to seek leave 

of Court to amend its Answer to specifically assert the same. Such defenses are herein incorporated 

by reference for the specific purpose of not waiving the same. 

ELEVENTH AFFIRMATIVE DEFENSE 

Pursuant to N.R.C.P. 11, as amended, all possible Affirmative Defenses may not have been 

alleged herein insofar as sufficient facts were not available after reasonable inquiry upon the filing of 

Defenda

additional Affirmative Defenses if subsequent investigation warrants. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiff failed to take reasonable efforts to mitigate her damages, if any, and Plaintiff is 

therefore barred from recovering any damages from Defendant. 
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THIRTEENTH AFFIRMATIVE DEFENSE 

to his own fault, or in the event his fault exceeds that of Defendant, he is not entitled to any recovery. 

FOURTEENTH AFFIRMATIVE DEFENSE 

or otherwise pled to herein. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaint -economic damages, if any, may not exceed $350,000 pursuant to NRS 

41A.035; Defendant is otherwise entitled to all protections, benefits, and set offs available to 

Defendant in professional negligence actions under NRS Chapters 41A and 42. 

SIXTEENTH AFFIRMATIVE DEFENSE 

To the extent Plaintiff is entitled to recover any damages from Defendant, Defendant may be 

held severally liable only for that portion of any judgment which represents the percentage of 

negligence attributable to this answering Defendant pursuant to NRS 41A.045 and NRS 41.141. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

To the extent Plaintiff have been reimbursed from any source for any special damages claimed 

Complaint, Defendant may 

be reduced by those amounts pursuant to NRS 42.021. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

To the extent Plaintiff is entitled to recover any future damages from Defendant, Defendant 

may satisfy that amount through periodic payments pursuant to NRS 42.021.  

NINETEENTH AFFIRMATIVE DEFENSE 

from a medical condition(s) which Defendant did not cause, nor was Defendant responsible for said 

medical condition(s). 

 



 

7 
10555.0025 {04366625 / 1} A-20-818370-C 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

TWENTIETH AFFIRMATIVE DEFENSE 

Defendant hereby incorporates by reference those affirmative defenses enumerated in Rule 8 

and Rule 12 of the Nevada Rules of Civil Procedure as if fully set forth herein.  In the event further 

investigation or discovery reveals the applicability of any such defenses, Defendant reserves the right 

to seek leave of Court to amend their Answer to specifically assert any such defense(s).  Such defenses 

are herein incorporated by reference for the specific purpose of not waiving any such defense. 

TWENTY-FIRST AFFIRMATIVE DEFENSE 

-barred by the applicable statute of limitations. 

TWENTY-SECOND AFFIRMATIVE DEFENSE 

Defendant alleges that recovery of unlimited punitive damages or exemplary damages is 

barred because N.R.S. Chapter 42, as amended, denies this Defendant equal protection of the law 

under Article Four, Section Twenty of the Nevada Constitution, and the Fourteenth Amendment to 

the United States Constitution. 

TWENTY-THIRD AFFIRMATIVE DEFENSE 

Defendant alleges that any award of punitive or exemplary damages in this action is barred as 

excessive, as the product of bias or passion and/or by proceedings lacking sufficient guidelines and/or 

the basic elements of fundamental fairness, under the Due Process Clause of the Fourteenth 

Amendment to the United States Constitution and Article One, Section Eighth, of the Nevada 

Constitution. 

TWENTY-FOURTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to plead any acts or omissions of Defendant sufficient to warrant 

consideration of exemplary or punitive damages. 

TWENTY-FIFTH AFFIRMATIVE DEFENSE 

The risks and consequences, if any, attendant to the recommendations and treatment proposed 

by this Defendant were fully explained to the Plaintiff who freely consented to such treatment and 

thereby assumed risks involved in such matter. 

 



 

8 
10555.0025 {04366625 / 1} A-20-818370-C 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

TWENTY-SIXTH AFFIRMATIVE DEFENSE 

applying the doctrine of Res Ipsa Loquitur to this case pursuant to NRS 41A.100(3). 

TWENTY-SEVENTH AFFIRMATIVE DEFENSE 

Defendant alleges that her made, consistent with good medical practice, a full and complete 

disclosure to the Plaintiff of all material facts known or reasonably believed be true concerning the 

 

condition. Further, each and every service rendered to the Plaintiff by these answering Defendants was 

expressly and impliedly consented to and authorized by the Plaintiff on the basis of said full and complete 

disclosure. 

TWENTY-EIGHTH AFFIRMATIVE DEFENSE 

. 

TWENTY-NINTH AFFIRMATIVE DEFENSE 

Defendant alleges that it is not guilty of fraud, oppression or malice, express or implied, in 

connection with the care rendered to Plaintiff at any of the times or places alleged in the Complaint. 

THIRTIETH AFFIRMATIVE DEFENSE 

 

.  .  . 

.  .  . 

.  .  . 

.  .  . 

.  .  . 

.  .  . 

.  .  . 

.  .  . 

.  .  . 

.  .  . 
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PRAYER FOR RELIEF 

 Answering Defendant denies Plaintiff is entitled to any of the requested relief as Contained 

plaint. 

Wherefore, Defendant prays for judgment as follows:  

1. That Plaintiff takes nothing by virtue of her Complaint; 

2.  

3. For such other and further relief as the Court deems just and proper. 

DATED this 10th day of September, 2020.  

MESSNER REEVES LLP 
        
       /s/ David J. Mortensen, Esq.  

_________________________________ 
DAVID J. MORTENSEN, ESQ. (NBN 2547) 
CANDACE C. HERLING, ESQ. (NBN 13503) 
8945 West Russell Road, Suite 300 
Las Vegas, Nevada 89148 
Telephone: (702) 363-5100 
Facsimile: (702) 363-5101 
E-mail: dmortensen@messner.com 
             cherling@messner.com  
Attorneys for Defendant 
Farhad Sani, M.D. 
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CERTIFICATE OF SERVICE 

 On this 10th day of September, 2020, pursuant to Administrative Order 14-2 and Rule 9 of 

the NEFCR, I caused the foregoing 

COMPLAINT  to be transmitted to the person(s) identified in the E-Service List for this captioned 

case in Odyssey E-File & Serve of the Eighth Judicial District Court, County of Clark, State of 

Nevada. A service transmission report reported service as complete and a copy of the service 

transmission report will be maintained with the document(s) in this office. 
 
Steven M. Burris, Esq. (NBN 00603) 
Travis E. Shetler, Esq. (NBN 04747) 
LAW OFFICES OF STEVEN M. BURRIS 
2810 W. Charleston Blvd, Suite F-58 
Las Vegas, NV 89102 
Email: sb@steveburrislaw.com  
            ts@steveburrislaw.com    
P: 702-258-6238 
 

Robert C. McBride, Esq. (NBN 07082) 
Sean M. Kelly, Esq. (NBN 10102) 
McBRIDE HALL 
8329 W. Sunset Rd., Suite 260 
Las Vegas, NV 89113 
Email: rcmcbride@mcbridehall.com 
            smkelly@mcbridehall.com  
P: 702-792-5855 

  
 /s/ Tya Frabott    
Employee of MESSNER REEVES LLP 
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ORDR
DAVID J. MORTENSEN, ESQ.
Nevada Bar No. 2547
COURTNEY CHRISTOPHER, ESQ.
Nevada Bar No. 12717
DEREK LINFORD, ESQ.
Nevada Bar No. 14909
MESSNER REEVES LLP
8945 West Russell Road, Suite 300 
Las Vegas, Nevada 89148
Telephone: (702) 363-5100
Facsimile: (702) 363-5101
E-mail: dmortensen@messner.com

cchristopher@messner.com
dlinford@messner.com

Attorneys for Defendant Farhad Sani, M.D.

DISTRICT COURT 

CLARK COUNTY, NEVADA

MARIA HEATON, an individual, 

Plaintiffs,
vs.

ELLIS, BANDT, BIRKIN, KILLINS & 
WONG, PLLC, a Nevada Domestic 
Professional Limited Liability Company, dba 
DESERT RADIOLOGY; SHELIN, 
AGRAWAL & HYER, PLLC, a Nevada 
Domestic Professional Limited Liability 
Company, dba DESRT RADIOLOGY; 
FARHAD SANI, MD, DOES 1 through 10, 
inclusive; and ROE ENTITIES 1 through 10, 
inclusive; 

Defendants.

Case No.  A-20-818370-C

Dept. No.  15

ORDER GRANTING DEFENDANT 

S COMPLAINT 
AND DEFENDANTS ELLIS BANDT 

BIRKIN KOLLINS AND WONG, PLLC 
DBA DESERT RADIOLOGY AND 

SHELIN, AGRAWAL & HYER, PLLC, 

PEREMPTORY JOINDER TO MOTION 

On March 23, 2022, Defendant FARHAD SANI, MD filed a Motion 

ELLIS, BANDT, BIRKIN, 

KILLINS & WONG, PLLC, dba DESERT RADIOLOGY and SHELIN, AGRAWAL & HYER, 

PLLC, dba DESERT RADIOLOGY filed a Joinder to

Electronically Filed
05/24/2022 11:39 AM

Case Number: A-20-818370-C

ELECTRONICALLY SERVED
5/24/2022 11:40 AM
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the Motion to Dismiss. Thereafter, Plaintiff filed an Opposition to the Motion to Dismiss and Joinder 

on April 1, 2022, Defendant Dr. Sani filed a Reply on April 14, 2022, and Desert Radiology 

Defendants filed a Joinder to the Reply on April 19, 2022.  

On May 9, 2022, Defendant Dr. Sani Desert Radiology Defendants

Joinder came before this court for oral argument. Travis E. Shetler, Esq. appeared on behalf of 

Plaintiff, Derek Linford, Esq. appeared on behalf of Defendant Dr. Sani, and Sean M. Kelly, Esq. 

appeared on behalf of Desert Radiology Defendants. Pursuant to the arguments of said hearing, the 

pleadings and papers on file, and good cause appearing, the Court hereby GRANTS Defendant Dr. 

Sani s Motion to Dismiss and Desert Radiology Defendants  Joinder thereto.  

DISMISSED in its entirety pursuant to NRCP 25(a)(1).  

On June 15, 2021, Plaintiff Maria Heaton, the sole Plaintiff in this lawsuit passed away. On 

the 

counsel failed to file the required Motion to Substitute by March 21, 2022, and as such the Court is 

  

NRCP 25(a)(1) provides that if the motion is not made within 180 days the claims by or 

against the decedent must be dismissed. However, Nevada case law has provided a possible exception 

to this rule. The Nevada Supreme Court has held that the deadline to substitute a proper party may be 

extended after it has expired under NRCP 6(b) only on a showing of excusable neglect. Moseley v. 

Eighth Jud. Dist. Ct., 124 Nev. 654 (2008). In Moseley, the Nevada Supreme Court ruled that to 

establish excusable neglect and extend the time to file for substitution under NRCP 25(a)(1), the party 

reasonable basis for not complying within the specified time, and (4) the nonmoving party will not 

Id. at 667-68.  

The facts of the case are important.  was the attorney for the appointment 
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of Special Co-Administrators for Plaintif  was 

appointment. The appointment of Special Co-Administrators occurred well before the 180-day 

deadline to file a motion to substitute expired. There was no obstruction on the part of Defendants or 

motion to substitute, he asked his paralegal if the docum

not specific as to which document he was speaking, and as a result, when the question was answered 

is not excusable neglect. 

 

The facts of this case are not similar to the facts of the George v. United States, 208 F.R.D. 

29 (D. Conn. 2001) or Al-Jundi v. Estate of Rockefeller, 757 F.Supp. 206 (W.D.N.Y. 1990), wherein 

the Moseley Court noted excusable neglect could exist. First, in the George case, excusable neglect 

e substituted as the 

Moseley, 124 Nev. at 666. This ruling does not apply to this case as the delay in moving for 

  

Second, in the Al-Jundi case, the court noted excusable neglect existed when following the 

 

Moseley, 124 Nev. at 667. This ruling also does not apply to this case as there was 

no  

In applying the four factors identified by the Moseley Court to the facts of this case, the Court 

 and 

Based 
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on the finding of lack of due diligence and no reasonable basis for failing to comply within the 

specified time , the Court cannot find excusable neglect. As such the 

Court 

Complaint.  

 

Respectfully submitted by: 
 
MESSNER REEVES LLP   
 
 /s/ Derek Linford   
David J. Mortensen, Esq. (NBN 2547) 
Courtney Christopher, Esq. (NBN 12717) 
Derek Linford, Esq. (NBN 14909) 
8945 West Russell Road, Suite 300 
Las Vegas, Nevada 89148 
Attorneys for Defendant 
Farhad Sani, M.D. 

 

Approved as to form and content by: 
 
LAW OFFICES OF TRAVIS E. SHETLER, PC 
 
 Refused to sign    
Travis E. Shetler, Esq. (NBN 004747) 
3202 W. Charleston Blvd. 
Las Vegas, NV 89102 
Attorney for Plaintiff 
 
 
 
 
 
Approved as to form and content by: 
 
McBRIDE HALL 
 
 /s/ Sean Kelly    
Robert C. McBride, Esq. (NBN 7082) 
Sean M. Kelly, Esq. (NBN 10102) 
8329 W. Sunset Road, Suite 260 
Las Vegas, NV 89113 
Attorneys Defendants 
Ellis Bandt Birkin Kollins and Wong, PLLC 
dba Desert Radiology and Shelin, Agrawal & 
Hyer, PLLC, dba Desert Radiology 

  

Maria Heaton v. Farhad Sani, MD, et al. 
Case No. A-20-818370-C

Order 
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ORDER

Pursuant to the foregoing, and good cause appearing therefrom:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant FARHAD 

Defendants ELLIS, BANDT, BIRKIN, KILLINS & WONG, 

PLLC, dba DESERT RADIOLOGY and SHELIN, AGRAWAL & HYER, PLLC, dba DESERT 

DISMISSED in its entirety.

IT IS SO ORDERED.

_________________________________
            DISTRICT JUDGE

    

Maria Heaton v. Farhad Sani, MD, et al.
Case No. A-20-818370-C

Order 



DEREK K. LINFORD 
Attorney 
Messner Reeves LLP 
O: 702.363.5100 E: dlinford@messner.com 
8945 W. Russell Road, Suite 300, Las Vegas, NV 89148 



DEREK K. LINFORD 
Attorney 
Messner Reeves LLP 
O: 702.363.5100 E: dlinford@messner.com 
8945 W. Russell Road, Suite 300, Las Vegas, NV 89148 



 
 
DEREK K. LINFORD 
Attorney 
Messner Reeves LLP 
O: 702.363.5100 E: dlinford@messner.com 
8945 W. Russell Road, Suite 300, Las Vegas, NV 89148 



DEREK K. LINFORD 
Attorney 
Messner Reeves LLP 
O: 702.363.5100 E: dlinford@messner.com
8945 W. Russell Road, Suite 300, Las Vegas, NV 89148 



DEREK K. LINFORD
Attorney
O: 702.363.5100 E: dlinford@messner.com
8945 W. Russell Road, Suite 300, Las Vegas, NV 89148

Disclaimer 

The information contained in this communication from the sender is confidential. It is intended solely for use by the 
recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that any 
disclosure, copying, distribution or taking action in relation of the contents of this information is strictly prohibited 
and may be unlawful. 

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast 
Ltd, an innovator in Software as a Service (SaaS) for business. Providing a safer and more useful place for your 
human generated data. Specializing in; Security, archiving and compliance. To find out more Click Here. 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-818370-CMaria Heaton, Plaintiff(s)

vs.

Ellis, Bandt, Birkin, Kollins & 
Wong, PLLC, Defendant(s)

DEPT. NO.  Department 15

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 5/24/2022

Robert McBride rcmcbride@mcbridehall.com

Sean Kelly smkelly@mcbridehall.com

Kristine Herpin kherpin@mcbridehall.com

David Mortensen dmortensen@messner.com

Stephanie Prescott sprescott@messner.com

Tya Frabott tfrabott@messner.com

Candace Cullina ccullina@mcbridehall.com

Travis Shetler travis@shetlerlawfirm.com

Susan Dolorfino sdolorfino@messner.com

Courtney Christopher cchristopher@messner.com

Derek Linford Dlinford@messner.com
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Lauren Smith lsmith@mcbridehall.com

Natalie Jones njones@mcbridehall.com

Madeline VanHeuvelen mvanheuvelen@mcbridehall.com

Ericka Lemus elemus@mcbridehall.com
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NEOJ
DAVID J. MORTENSEN, ESQ.
Nevada Bar No. 2547
COURTNEY CHRISTOPHER, ESQ.
Nevada Bar No. 12717
DEREK LINFORD, ESQ.
Nevada Bar No. 14909
MESSNER REEVES LLP
8945 West Russell Road, Suite 300 
Las Vegas, Nevada 89148
Telephone: (702) 363-5100
Facsimile: (702) 363-5101
E-mail: dmortensen@messner.com

cchristopher@messner.com
dlinford@messner.com

Attorneys for Defendant Farhad Sani, M.D.

DISTRICT COURT 

CLARK COUNTY, NEVADA

MARIA HEATON, an individual, 

Plaintiffs,
vs.

ELLIS, BANDT, BIRKIN, KILLINS & 
WONG, PLLC, a Nevada Domestic 
Professional Limited Liability Company, dba 
DESERT RADIOLOGY; SHELIN, 
AGRAWAL & HYER, PLLC, a Nevada 
Domestic Professional Limited Liability 
Company, dba DESRT RADIOLOGY; 
FARHAD SANI, MD, DOES 1 through 10, 
inclusive; and ROE ENTITIES 1 through 10, 
inclusive; 

Defendants.

Case No. A-20-818370-C

Dept. No. 15

NOTICE OF ENTRY OF ORDER

. . .

. . .

Case Number: A-20-818370-C

Electronically Filed
5/24/2022 1:49 PM
Steven D. Grierson
CLERK OF THE COURT
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NOTICE OF ENTRY OF ORDER 

PLEASE TAKE NOTICE that an Order Granting Defendant Farhad Sani,  Motion To

 and Defendants Ellis Bandt Birkin Kollins And Wong, PLLC dba 

Desert Radiology and Shelin, Agrawal & Hyer, PLLC, d  Peremptory Joinder 

To Motion , was entered on May 24, 2022, regarding the above-

entitled matter. A file stamped copy is attached hereto. 

DATED this 24th day of May, 2022.  
 

MESSNER REEVES LLP 

 /s/ Derek Linford    
DAVID J. MORTENSEN, ESQ. (NBN 2547) 
COURTNEY CHRISTOPHER, ESQ. (NBN 12717)
DEREK LINFORD, ESQ. (NBN 14909) 
8945 West Russell Road, Suite 300 
Las Vegas, Nevada  89148 
Telephone: (702) 363-5100 

     Facsimile: (702) 363-5101 
E-mail: dmortensen@messner.com 

 cchristopher@messner.com 
 dlinford@messner.com  

Attorneys for Defendant Farhad Sani, M.D. 
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CERTIFICATE OF SERVICE 

On this 24th day of May, 2022, pursuant to Administrative Order 14-2 and Rule 9 of the 

NEFCR, I caused the foregoing NOTICE OF ENTRY OF ORDER to be transmitted to the 

person(s) identified in the E-Service List for this captioned case in Odyssey E-File & Serve of the 

Eighth Judicial District Court, County of Clark, State of Nevada. A service transmission report 

reported service as complete and a copy of the service transmission report will be maintained with 

the document(s) in this office. 

Steven M. Burris, Esq. (NBN 00603) 
Travis E. Shetler, Esq. (NBN 04747) 
LAW OFFICES OF STEVEN M. BURRIS 
2810 W. Charleston Blvd, Suite F-58 
Las Vegas, NV 89102 
Email: sb@steveburrislaw.com  
            ts@steveburrislaw.com    
P: 702-258-6238 
Attorneys for Plaintiff 
 
 
 
 

Robert C. McBride, Esq. (NBN 07082) 
Sean M. Kelly, Esq. (NBN 10102) 
McBRIDE HALL 
8329 W. Sunset Rd., Suite 260 
Las Vegas, NV 89113 
Email: rcmcbride@mcbridehall.com 
            smkelly@mcbridehall.com  
P: 702-792-5855 
Attorneys for Defendants Ellis Bandt Birkin 
Kollins and Wong, PLLC dba Desert Radiology 
and Shelin, Agrawal & Hyer, PLLC, dba Desert 
Radiology 

  
 
 /s/ Tya Frabott   
Employee of MESSNER REEVES LLP 
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ORDR
DAVID J. MORTENSEN, ESQ.
Nevada Bar No. 2547
COURTNEY CHRISTOPHER, ESQ.
Nevada Bar No. 12717
DEREK LINFORD, ESQ.
Nevada Bar No. 14909
MESSNER REEVES LLP
8945 West Russell Road, Suite 300 
Las Vegas, Nevada 89148
Telephone: (702) 363-5100
Facsimile: (702) 363-5101
E-mail: dmortensen@messner.com

cchristopher@messner.com
dlinford@messner.com

Attorneys for Defendant Farhad Sani, M.D.

DISTRICT COURT 

CLARK COUNTY, NEVADA

MARIA HEATON, an individual, 

Plaintiffs,
vs.

ELLIS, BANDT, BIRKIN, KILLINS & 
WONG, PLLC, a Nevada Domestic 
Professional Limited Liability Company, dba 
DESERT RADIOLOGY; SHELIN, 
AGRAWAL & HYER, PLLC, a Nevada 
Domestic Professional Limited Liability 
Company, dba DESRT RADIOLOGY; 
FARHAD SANI, MD, DOES 1 through 10, 
inclusive; and ROE ENTITIES 1 through 10, 
inclusive; 

Defendants.

Case No.  A-20-818370-C

Dept. No.  15

ORDER GRANTING DEFENDANT 

S COMPLAINT 
AND DEFENDANTS ELLIS BANDT 

BIRKIN KOLLINS AND WONG, PLLC 
DBA DESERT RADIOLOGY AND 

SHELIN, AGRAWAL & HYER, PLLC, 

PEREMPTORY JOINDER TO MOTION 

On March 23, 2022, Defendant FARHAD SANI, MD filed a Motion 

ELLIS, BANDT, BIRKIN, 

KILLINS & WONG, PLLC, dba DESERT RADIOLOGY and SHELIN, AGRAWAL & HYER, 

PLLC, dba DESERT RADIOLOGY filed a Joinder to

Electronically Filed
05/24/2022 11:39 AM

Case Number: A-20-818370-C

ELECTRONICALLY SERVED
5/24/2022 11:40 AM
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the Motion to Dismiss. Thereafter, Plaintiff filed an Opposition to the Motion to Dismiss and Joinder 

on April 1, 2022, Defendant Dr. Sani filed a Reply on April 14, 2022, and Desert Radiology 

Defendants filed a Joinder to the Reply on April 19, 2022.  

On May 9, 2022, Defendant Dr. Sani Desert Radiology Defendants

Joinder came before this court for oral argument. Travis E. Shetler, Esq. appeared on behalf of 

Plaintiff, Derek Linford, Esq. appeared on behalf of Defendant Dr. Sani, and Sean M. Kelly, Esq. 

appeared on behalf of Desert Radiology Defendants. Pursuant to the arguments of said hearing, the 

pleadings and papers on file, and good cause appearing, the Court hereby GRANTS Defendant Dr. 

Sani s Motion to Dismiss and Desert Radiology Defendants  Joinder thereto.  

DISMISSED in its entirety pursuant to NRCP 25(a)(1).  

On June 15, 2021, Plaintiff Maria Heaton, the sole Plaintiff in this lawsuit passed away. On 

the 

counsel failed to file the required Motion to Substitute by March 21, 2022, and as such the Court is 

  

NRCP 25(a)(1) provides that if the motion is not made within 180 days the claims by or 

against the decedent must be dismissed. However, Nevada case law has provided a possible exception 

to this rule. The Nevada Supreme Court has held that the deadline to substitute a proper party may be 

extended after it has expired under NRCP 6(b) only on a showing of excusable neglect. Moseley v. 

Eighth Jud. Dist. Ct., 124 Nev. 654 (2008). In Moseley, the Nevada Supreme Court ruled that to 

establish excusable neglect and extend the time to file for substitution under NRCP 25(a)(1), the party 

reasonable basis for not complying within the specified time, and (4) the nonmoving party will not 

Id. at 667-68.  

The facts of the case are important.  was the attorney for the appointment 
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of Special Co-Administrators for Plaintif  was 

appointment. The appointment of Special Co-Administrators occurred well before the 180-day 

deadline to file a motion to substitute expired. There was no obstruction on the part of Defendants or 

motion to substitute, he asked his paralegal if the docum

not specific as to which document he was speaking, and as a result, when the question was answered 

is not excusable neglect. 

 

The facts of this case are not similar to the facts of the George v. United States, 208 F.R.D. 

29 (D. Conn. 2001) or Al-Jundi v. Estate of Rockefeller, 757 F.Supp. 206 (W.D.N.Y. 1990), wherein 

the Moseley Court noted excusable neglect could exist. First, in the George case, excusable neglect 

e substituted as the 

Moseley, 124 Nev. at 666. This ruling does not apply to this case as the delay in moving for 

  

Second, in the Al-Jundi case, the court noted excusable neglect existed when following the 

 

Moseley, 124 Nev. at 667. This ruling also does not apply to this case as there was 

no  

In applying the four factors identified by the Moseley Court to the facts of this case, the Court 

 and 

Based 
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on the finding of lack of due diligence and no reasonable basis for failing to comply within the 

specified time , the Court cannot find excusable neglect. As such the 

Court 

Complaint.  

 

Respectfully submitted by: 
 
MESSNER REEVES LLP   
 
 /s/ Derek Linford   
David J. Mortensen, Esq. (NBN 2547) 
Courtney Christopher, Esq. (NBN 12717) 
Derek Linford, Esq. (NBN 14909) 
8945 West Russell Road, Suite 300 
Las Vegas, Nevada 89148 
Attorneys for Defendant 
Farhad Sani, M.D. 

 

Approved as to form and content by: 
 
LAW OFFICES OF TRAVIS E. SHETLER, PC 
 
 Refused to sign    
Travis E. Shetler, Esq. (NBN 004747) 
3202 W. Charleston Blvd. 
Las Vegas, NV 89102 
Attorney for Plaintiff 
 
 
 
 
 
Approved as to form and content by: 
 
McBRIDE HALL 
 
 /s/ Sean Kelly    
Robert C. McBride, Esq. (NBN 7082) 
Sean M. Kelly, Esq. (NBN 10102) 
8329 W. Sunset Road, Suite 260 
Las Vegas, NV 89113 
Attorneys Defendants 
Ellis Bandt Birkin Kollins and Wong, PLLC 
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ORDER

Pursuant to the foregoing, and good cause appearing therefrom:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant FARHAD 

Defendants ELLIS, BANDT, BIRKIN, KILLINS & WONG, 

PLLC, dba DESERT RADIOLOGY and SHELIN, AGRAWAL & HYER, PLLC, dba DESERT 

DISMISSED in its entirety.

IT IS SO ORDERED.

_________________________________
            DISTRICT JUDGE
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Disclaimer 

The information contained in this communication from the sender is confidential. It is intended solely for use by the 
recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that any 
disclosure, copying, distribution or taking action in relation of the contents of this information is strictly prohibited 
and may be unlawful. 

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast 
Ltd, an innovator in Software as a Service (SaaS) for business. Providing a safer and more useful place for your 
human generated data. Specializing in; Security, archiving and compliance. To find out more Click Here. 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-818370-CMaria Heaton, Plaintiff(s)

vs.

Ellis, Bandt, Birkin, Kollins & 
Wong, PLLC, Defendant(s)

DEPT. NO.  Department 15

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 5/24/2022

Robert McBride rcmcbride@mcbridehall.com

Sean Kelly smkelly@mcbridehall.com

Kristine Herpin kherpin@mcbridehall.com

David Mortensen dmortensen@messner.com

Stephanie Prescott sprescott@messner.com

Tya Frabott tfrabott@messner.com

Candace Cullina ccullina@mcbridehall.com

Travis Shetler travis@shetlerlawfirm.com

Susan Dolorfino sdolorfino@messner.com

Courtney Christopher cchristopher@messner.com

Derek Linford Dlinford@messner.com
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Lauren Smith lsmith@mcbridehall.com

Natalie Jones njones@mcbridehall.com

Madeline VanHeuvelen mvanheuvelen@mcbridehall.com

Ericka Lemus elemus@mcbridehall.com




