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IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

MARIA HEATON, AN INDIVIDUAL, 

 

  Appellant, 

vs. 

 

ELLIS, BANDT, BIRKIN, KOLLINS & 

WONG, PLLC, A NEVADA DOMESTIC 

PROFESSIONAL LIMITED LIABILITY 

COMPANY, D/B/A DESERT 

RADIOLOGY; SHELIN AGRAWAL & 

HYER, PLLC, A NEVADA DOMESTIC 

PROFESSIONAL LIMITED LIABILITY 

COMPANY, D/B/A DESERT 

RADIOLOGY; AND FARHAD SANI, 

M.D., 

 

Respondents.                                  

 

Supreme Court No. 84926 

 

District Court Case No. A818370 

 

 

RESPONDENTS’ JOINT MOTION 

TO DISMISS APPEAL 

 

 

 

COMES NOW Respondent FARHAD SANI, M.D., by and through his 

counsel of record, the law firm of MESSNER REEVES LLP, and Respondents 

ELLIS, BANDT, BIRKIN, KOLLINS & WONG, PLLC, A NEVADA DOMESTIC 

PROFESSIONAL LIMITED LIABILITY COMPANY, D/B/A DESERT 

RADIOLOGY AND SHELIN, AGRAWAL & HYER, PLLC, A NEVADA 

DOMESTIC PROFESSIONAL LIMITED LIABILITY COMPANY, D/B/A 

DESERT RADIOLOGY, by and through their counsel of record, the law firm of 

McBRIDE HALL, and hereby submits their Motion to Dismiss Appeal for lack of 

standing pursuant to NRAP 3A(a).  

Electronically Filed
Jul 26 2022 02:34 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 84926   Document 2022-23458



2 
 

This Motion is made and based on the papers and pleadings on file herein, the 

points and authorities attached hereto, and such argument of counsel which the Court 

may permit.  

DATED this 26th day of July, 2022. 

 

MESSNER REEVES LLP   

 

 /s/ Courtney Christopher   

David J. Mortensen, Esq. (NBN 2547) 

Courtney Christopher, Esq. (NBN 

12717) 

8945 West Russell Road, Suite 300 

Las Vegas, Nevada 89148 

Attorneys for Respondent 

Farhad Sani, M.D. 

DATED this 25th day of July, 2022. 

 

McBRIDE HALL 

 

 /s/ Sean Kelly    

Robert C. McBride, Esq. (NBN 7082) 

Sean M. Kelly, Esq. (NBN 10102) 

8329 W. Sunset Road, Suite 260 

Las Vegas, NV 89113 

Attorneys for Respondents 

Ellis Bandt Birkin Kollins and Wong, 

PLLC dba Desert Radiology and 

Shelin, Agrawal & Hyer, PLLC, dba 

Desert Radiology 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

On June 27, 2022, a Notice of Appeal was filed. Within Appellants Case 

Appeal Statement and Docketing Statement, Teresa Gubler and Margaret R. Leavitt, 

individually and as Co-Special Administrators of the Estate of Maria Heaton, 

Deceased, were identified as the Appellants in this appeal.  

Neither Teresa Gubler nor Margaret R. Leavitt were parties to the underlying 

District Court matter and neither made an appearance in the underlying matter. As 

such, neither is a party with standing to bring this appeal pursuant to NRAP 3A(a). 

Respondents respectfully jointly request this Honorable Court dismiss this appeal as 

neither appellant has standing to bring or maintain this appeal.  

II. 

ISSUE PRESENTED 

A. APPELLANTS TERESA GUBLER AND MARGARET R. LEAVITT 

LACK STANDING TO BRING THIS APPEAL. 

 

III. 

LEGAL STANDARD 

NRAP 3A(a) provides: “A party who is aggrieved by an appealable judgment 

or order may appeal from that judgment or order, with or without first moving for a 
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new trial.” A “person or entity is not a party within the meaning of NRAP 3A(a) 

unless that person or entity has been served with process, appeared in the court below 

and has been named as a party of record in the trial court.” Valley Bank of Nevada 

v. Ginsburg, 110 Nev. 440, 448, 874 P.2d 729, 735 (1994).  

“If respondent believes there is a jurisdictional defect, respondent should file 

a motion to dismiss.” NRAP 14(f). Respondents believe that pursuant to NRAP 

3(A)(a), Appellants Teresa Gubler and Margaret R. Leavitt are not “parties” and as 

such, lack standing to maintain this appeal.  

IV. 

STATEMENT OF FACTS 

On July 22, 2020, Plaintiff Maria Heaton filed her Complaint in the Eighth 

Judicial District Court of Nevada, naming as Defendants Ellis, Bandt, Birkin, 

Kollins & Wong, PLLC d/b/a Desert Radiology, Shelin, Agrawal & Hyper, PLLC 

d/b/a Desert Radiology, and Farhad Sani, M.D.1 On June 15, 2021, Plaintiff Maria 

Heaton passed away.2 On September 20, 2021, Plaintiff’s counsel filed a Suggestion 

of Death upon the Record, which identified Teresa Gubler and Margaret R. Leavitt 

as Co-Special Administrators of Maria Heaton’s Estate.3  

 
1 See Notice of Appeal at 3, 11, attached hereto as Exhibit “A”.  
2 See id. at 6.  
3 Id.  
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Following the filing of the Suggestion of Death, Plaintiff’s counsel had 180 

days to file a Motion to Substitute a proper party as the plaintiff in the underlying 

matter. The deadline expired on March 21, 2022, and Plaintiff’s counsel failed to 

file a Motion to Substitute.  

On March 23, 2022, Respondent Dr. Sani filed a Motion to Dismiss for failure 

to timely substitute a proper party pursuant to NRCP 25(a)(1).4 On March 28, 2022, 

Respondents Ellis, Bandt, Birkin, Kollins & Wong, PLLC d/b/a Desert Radiology 

and Shelin, Agrawal & Hyper, PLLC d/b/a Desert Radiology filed a Joinder to the 

Motion to Dismiss.5  

On May 9, 2022, the District Court held a hearing on Respondent Dr. Sani’s 

Motion to Dismiss and the Joinder thereto, and granted the Motion and Joinder, 

dismissing Plaintiff’s Complaint in its entirety.6 On May 24, 2022, the District Court 

entered the Order Dismissing Plaintiff’s Complaint, and on May 24, 2022, 

Respondent Dr. Sani filed a Notice of Entry of the Order.7 Of note, Teresa Gubler 

and Margaret R. Leavitt were never substituted or added as parties to the underlying 

matter.8  

 
4 See id. at 4.  
5 See id. at 5.  
6 See id. at 44-45. 
7 See id. at 7-8, 12-26.  
8 See id. at 3-9.  
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On June 22, 2022, Plaintiff’s counsel filed a Notice of Appeal and incorrectly 

identified as the Plaintiffs in the underlying matter as “Teresa Gubler and Margaret 

R. Leavitt, individually and as Co-Special Administrators of the Estate of Maria 

Heaton, Deceased.”9 On July 19, 2022, a Case Appeal Statement was filed noting 

that the appellants filing the Statement were “Teresa Gubler and Margaret R. Leavitt, 

Co-Administrators to the Estate of Maria Heaton.”10 On July 19, 2022, Counsel for 

Appellants also filed a Docketing Statement and indicated his clients for this appeal 

are “Teresa Gubler and Margaret R. Leavitt, Co-Admin’s Estate of Maria Heaton.”11 

Additionally, in the Docketing Statement, Counsel for Appellants incorrectly 

identified “Teresa Gubler and Margaret R. Leavitt individually and as Co-Special 

Administrators of the Estate of Maria Heaton, Deceased”, as parties in the District 

Court Matter.12  

V. 

ARGUMENT 

A. APPELLANTS TERESA GUBLER AND MARGARET R. LEAVITT 

LACK STANDING TO BRING THIS APPEAL. 

 

Neither Teresa Gubler nor Margaret R. Leavitt were parties to this matter in 

 
9 See id. 1-2.  
10 See Case Appeal Statement, attached hereto as Exhibit “B”.  
11 See Docketing Statement, attached hereto as Exhibit “C”.  
12 Id.  
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the District Court in any capacity.13 As such, neither have standing pursuant to 

NRAP 3A(a) to maintain this appeal. Both Teresa Gubler and Margaret R. Leavitt 

were identified in the underlying matter as potential plaintiffs following the death of 

Plaintiff Maria Heaton. However, neither were substituted into this matter as 

plaintiffs or made any appearance as a plaintiff in this matter.14  

Pursuant to NRAP 3A(a), only “[a] party who is aggrieved by an appealable 

judgment or order may appeal from that judgment or order, with or without first 

moving for a new trial.” (Emphasis added). It is well established law that “[o]nly an 

aggrieved party has standing to appeal to [the Nevada Supreme Court].” Hughes’ 

Estate v. First Nat. Bank of Nevada, 96 Nev. 178, 180, 605 P.2d 1149, 1150 (1980). 

The Nevada Supreme Court has interpreted this section very restrictively. See Valley 

Bank of Nevada v. Ginsburg, 110 Nev. 440, 874 P.2d 729 (1994).  

In Ginsburg, the Nevada Supreme Court held that a “person or entity is not a 

party within the meaning of NRAP 3A(a) unless that person or entity has been served 

with process, appeared in the court below and has been named as a party of 

record in the trial court.” Id. 110 Nev. at 448, 874 P.2d at 735 (emphasis added). 

In Hughes’ Estate the Nevada Supreme Court held that “[t]he appellants are not 

 
13 See Exhibit A, 3-10 
14 Id.   
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aggrieved parties, and the instant appeal must therefore be dismissed.” Hughes’ 

Estate, 96 Nev. at 181, 605 P.2d at 1150.  

Here, neither Teresa Gubler nor Margaret R. Leavitt were parties in the 

underlying District Court matter, and as such, are not aggrieved parties pursuant to 

NRAP 3A. As neither Appellant is an aggrieved party, they do not have standing to 

maintain this appeal. Because Appellants’ lack standing, Respondents respectfully 

request this Court to dismiss this appeal.  

VI. 

CONCLUSION 

Based on the foregoing, Respondents respectfully request that this Honorable 

Court grant Respondents’ Joint Motion to Dismiss Appeal for lack of standing 

pursuant to NRAP 3A(a).  

DATED this 26th day of July, 2022. 

 

MESSNER REEVES LLP   

 

 /s/ Courtney Christopher   

David J. Mortensen, Esq. (NBN 2547) 

Courtney Christopher, Esq. (NBN 

12717) 

8945 West Russell Road, Suite 300 

Las Vegas, Nevada 89148 

Attorneys for Respondent 

Farhad Sani, M.D. 

DATED this 25th day of July, 2022. 

 

McBRIDE HALL 

 

 /s/ Sean Kelly    

Robert C. McBride, Esq. (NBN 7082) 

Sean M. Kelly, Esq. (NBN 10102) 

8329 W. Sunset Road, Suite 260 

Las Vegas, NV 89113 

Attorneys for Respondents 

Ellis Bandt Birkin Kollins and Wong, 

PLLC dba Desert Radiology and 

Shelin, Agrawal & Hyer, PLLC, dba 

Desert Radiology 
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CERTIFICATE OF SERVICE 

 On this 26th  day of July, 2022, pursuant to Administrative Order 14-2 and 

Rule 9 of the NEFCR, I caused the foregoing RESPONDENTS’ JOINT 

MOTION TO DISMISS APPEAL to be transmitted to the person(s) identified in 

the E-Service List for this captioned case as follows. A service transmission report 

reported service as complete and a copy of the service transmission report will be 

maintained with the document(s) in this office.  

 

Travis E. Shetler, Esq. (NBN 04747) 

LAW OFFICES OF TRAVIS E. 

SHETLER, PC 

3202 W. Charleston Blvd. 

Las Vegas, NV 89102 

Email: travis@shetlerlawfirm.com 

P: 702-931-9700 

Attorneys for Plaintiff 

 

 

 

 

Robert C. McBride, Esq. (NBN 

07082) 

Sean M. Kelly, Esq. (NBN 10102) 

McBRIDE HALL 

8329 W. Sunset Rd., Suite 260 

Las Vegas, NV 89113 

Email: rcmcbride@mcbridehall.com 

            smkelly@mcbridehall.com  

P: 702-792-5855 

Attorneys for Defendants Ellis Bandt 

Birkin Kollins and Wong, PLLC dba 

Desert Radiology and Shelin, 

Agrawal & Hyer, PLLC, dba Desert 

Radiology 

  

 

 /s/ Tya Frabott   
Employee of MESSNER REEVES LLP 

 

 

 
  

mailto:travis@shetlerlawfirm.com
mailto:rcmcbride@mcbridehall.com
mailto:smkelly@mcbridehall.com
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