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APPEAL INDEX

SUPREME COURT NO: 84485
DISTRICT CASE NO: CR94-0345

STATE OF NEVADA vs CHARLES JOSEPH MAKI

DATE: APRIL 14, 2022

PLEADING DATE FILED VOL. PAGE NO.
AFFIDAVIT IN SUPPORT OF MOTION FOR APPOINTMENT OF 08-02-13 5 693-705
COUNSEL / WRIT OF PROHIBITION / WRIT OF MANDAMUS
AFFIDAVIT IN SUPPORT OF MOTION FOR THE APPOINTMENT OF 02-17-15 5 936-939
COUNSEL / WRIT OF PROHIBITION / WRIT OF MANDAMUS
AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN FORMA 05-09-96 8 2-4
PAUPERIS
AMENDED CERTIFICATE OF CLERK AND TRANSMITTAL — RECORD 05-08-15 6 1073
ON APPEAL
ANSWER TO PETITION FOR WRIT OF HABEAS CORPUS (POST 08-23-96 8 64-66
CONVICTION)
APPLICATION FOR ORDER TO PRODUCE PRISONER 06-03-97 8 82-84
APPLICATION FOR ORDER TO PRODUCE PRISONER 07-15-97 8 88-90
APPLICATION FOR SETTING 02-10-94 2 9
APPLICATION FOR SETTING 02-18-94 2 117
APPLICATION FOR SETTING 05-20-97 8 81
CASE APPEAL STATEMENT 08-20-13 5 737-738
CASE APPEAL STATEMENT 07-24-14 5 881-882
CASE APPEAL STATEMENT 04-02-15 6 1026-1027
CASE APPEAL STATEMENT 04-20-15 6 1047-1048
CASE APPEAL STATEMENT 04-23-15 6 1055-1056
CASE APPEAL STATEMENT 10-22-15 6 1129-1130
CASE APPEAL STATEMENT 03-0119 7 1256-1257
CASE APPEAL STATEMENT 03-04-19 7 1263-1264
CASE APPEAL STATEMENT 03-31-22 7 1406-1407
CASE APPEAL STATEMENT 08-19-97 8 110-111
CERTIFICATE OF CLERK 08-19-97 8 108
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 08-20-13 5 739
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 07-24-14 5 883
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 04-02-15 6 1028
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DATE: APRIL 14, 2022

PLEADING DATEFILED| VOL.| PAGE NO.
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 04-20-15 6 1049
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 04-23-15 6 1057
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 10-22-15 6 1131
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 03-01-19 7 1258
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 03-04-19 7 1265
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 03-31-22 7 1408
CERTIFICATE OF CLERK AND TRANSMITTAL — RECORD ON APPEAL 09-22-14 5 914
CERTIFICATE OF CLERK AND TRANSMITTAL — RECORD ON APPEAL 05-08-15 6 1070
CERTIFICATE OF CLERK AND TRANSMITTAL — RECORD ON APPEAL 12-30-15 6 1141
CERTIFICATE OF CLERK AND TRANSMITTAL — RECORD ON APPEAL 04-25-19 7 1275
CERTIFICATE OF TRANSMITTAL 08-19-97 8 109
DEFENDANT’S MOTION TO AMEND JUDGMENT OF 05/17/1994 TO 08-25-15 6| 1094-1119
COMPORT WITH NRS 176.105

DESIGNATION OF RECORD ON APPEAL 06-03-94 3 436
DESIGNATION OF RECORD ON APPEAL 07-11-94 3 441
DESIGNATION OF RECORD ON APPEAL 08-02-13 4 685-686
DESIGNATION OF RECORD ON APPEAL 07-18-14 5 853-854
DESIGNATION OF RECORD ON APPEAL 04-17-15 6| 1044-1045
DESIGNATION OF RECORD ON APPEAL 04-21-15 6| 1053-1054
DESIGNATION OF RECORD ON APPEAL SUPPLEMENTAL — BRIEF 08-08-14 5 886-904
EX PARTE APPLICATION FOR INTERIM CLAIM FOR FEES 03-10-14 10 17-24
EX PARTE APPLICATION FOR INTERIM CLAIM FOR FEES 04-14-14 10 28-35
EX PARTE APPLICATION FOR INTERIM CLAIM FOR FEES (HABEAS 07-21-14 10 39-46
CORPUS)

EX PARTE APPLICATION FOR INTERIM CLAIM FOR FEES (HABEAS 05-28-15 10 50-57
CORPUS)

EX PARTE MOTION FOR ORDER ALLOWING INTERIM PAYMENT OF 06-27-00 10 126-128

ATTORNEY’S FEES AND COSTS TO APPOINTED COUNSEL
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PLEADING DATE FILED VOL. PAGE NO.
EXHIBITS IN SUPPORT OF MEMORANDUM OF POINTS AND 01-02-19 10 61-114
AUTHORITIES IN SUPPORT OF POST-CONVICTION WRIT OF HABEAS
CORPUS RELIEF
FINANCIAL CERTIFICATE 05-09-96 8 5
FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT 07-24-97 8 93-97
INFORMATION 02-10-94 2 1-8
INTERIM CLAIM FOR COMPENSATION AND REQUEST FOR ORDER 09-30-96 10 115-119
GRANTING ATTORNEY’S FEES AND COSTS
JUDGMENT 04-12-94 3 314
JUDGMENT 05-17-94 3 372-373
JURY INSTRUCTIONS 04-12-94 3 256-293
JURY’S QUESTIONS 04-12-94 3 315-319
LETTER FROM DEFENDANT 04-11-94 3 255
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 01-02-19 7 1198-1211
POST CONVICTION WRIT OF HABEAS CORPUS IN SUPPORT OF
ACTUAL INNOCENCE AND OR RESENTENCING & EXHIBITS
MINUTES — ARRAIGNMENT 02-16-94 2 10
MINUTES — CRIMINAL PROGRESS SHEET 02-16-94 2 11-12
MINUTES — ENTRY OF JUDGMENT AND IMPOSITION OF SENTENCE 05-17-94 3 370-371
MINUTES — EVIDENTIARY MOTIONS 03-11-94 2 152
MINUTES — JURY TRIAL 04-11-94 3 250-254
MINUTES — MOTION TO CONFIRM TRIAL DATE / MOTION TO 04-01-94 2 209
SUPPRESS
MINUTES — POST CONVICTION HEARING 07-11-97 4 682
MINUTES — POST CONVICTION HEARING 07-18-97 4 683
MINUTES — VERDICTS 04-11-94 2 249
MOTION FOR APPOINTMENT OF COUNSEL 08-02-13 4 687-692
MOTION FOR APPOINTMENT OF COUNSEL 02-17-15 5 930-935
MOTION FOR APPOINTMENT OF COUNSEL PURSUANT TO NRS 12-30-13 5 752-756

34.750
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PLEADING DATEFILED| VOL.| PAGE NO.
MOTION FOR ENLARGEMENT OF TIME IN WHICH TO PREPARE 03-31-14 5 822-824
AND FILE THE SUPPLEMENTAL PETITION FOR WRIT OF HABEAS

CORPUS

MOTION FOR LEAVE TO PRESENT SECOND REQUEST FOR PETITION 07-19-18 6| 1155-1158
FOR WRIT OF HABEAS CORPUS (POST CONVICTION)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 05-09-96 8 1
MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 12-30-13 10 13-16
MOTION FOR MODIFICATION OF SENTENCE 12-07-18 6| 1162-1164
MOTION FOR SUBMISSION OF THE RECORD 10-21-21 7] 1369-1371
MOTION FOR THE APPOINTMENT OF COUNSEL 12-04-96 8 71-72
MOTION FOR TRIAL COURT RECORDS 12-03-08 9 252-253
MOTION FOR TRIAL TRANSCRIPT AT PUBLIC EXPENSE AND 06-09-94 3 438
SPECIFICATION OF ERROR

MOTION FOR WITHDRAWAL OF ATTORNEY OF RECORD 04-10-96 4 677-678
MOTION IN LIMINE RE; PRIOR CONVICTIONS 04-04-94 2 217-219
MOTION IN LIMINE RE; UNCHARGED COLLATERAL OR BAD ACTS 04-04-94 2 210-216
MOTION TO COMPEL PRODUCTION OF DISCOVERY 03-21-94 2 156-157
MOTION TO DETERMINE ADMISSIBILITY OF OUT OF COURT 03-04-94 2 134-142
STATEMENTS OF CHILD SEX VICTIM NRS 51.385

MOTION TO DETERMINE ADMISSIBILITY OF VIDEOTAPED 03-04-94 2 124-133
INTERVIEW OF DEFENDANT’S CONFESSION

MOTION TO DISMISS PETITION 01-18-22 7] 1378-1381
MOTION TO INCORPORATE ALL THE TRIAL — PRELIM — 01-02-19 7 1197
SENTENCING — POST CONVICTION INTO HABEAS CORPUS RECORD

MOTION TO PRODUCE TRANSCRIPTS AT STATE EXPENSE 07-23-18 6| 1159-1161
MOTION TO SUPPRESS STATEMENT PURSUANT TO JACKSON V 03-25-94 2 185-195
DENNO, 378 U.S. 368 (1964), MIRANDA V. ARIZONA, 384 U.S. 436

(1966)

MOTION TO THE COURT 04-02-15 6| 1031-1039
MOTION TO WITHDRAW AS COUNSEL 11-25-96 8 68-70
NOTICE OF APPEAL 06-03-94 3 435
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NOTICE OF APPEAL 08-02-13 4 684
NOTICE OF APPEAL 07-18-14 5 851-852
NOTICE OF APPEAL 03-22-15 6 1024-1025
NOTICE OF APPEAL 04-17-15 6 1043
NOTICE OF APPEAL 04-21-15 6 1052
NOTICE OF APPEAL 10-19-15 6 1127-1128
NOTICE OF APPEAL 02-28-19 7 1254-1255
NOTICE OF APPEAL 03-01-19 7 1261-1262
NOTICE OF APPEAL 03-31-22 7 1404-1405
NOTICE OF APPEAL 08-18-97 8 105-106
NOTICE OF APPEAL 08-18-97 8 107
NOTICE OF APPEAL 08-26-97 8 112-113
NOTICE OF ENTRY OF DECISION OR ORDER 07-28-97 8 98-104
NOTICE OF ENTRY OF ORDER 09-10-14 5 910-911
NOTICE OF ENTRY OF ORDER 02-11-19 7 1227-1231
NOTICE OF ENTRY OF ORDER 02-15-19 7 1243-1251
NOTICE OF INTENT TO OFFER UNCHARGED MISCONDUCT 05-12-94 3 359-369
EVIDENCE AT SENTENCING HEARING, BUSCHAUER V. STATE, 106
NEV. 890 (1990)
NOTICE OF MOTION 04-10-96 4 679
NOTICE TO COURT 07-08-14 5 855-878
NOTICE TO COURT OF NO SUPPLEMENT 06-30-14 5 840-842
OPPOSITION TO MOTION TO MODIFY SENTENCE 01-16-19 7 1212-1215
OPPOSITION TO MOTION TO SUPPRESS STATEMENT 03-31-94 2 196-208
OPPOSITION TO STATE’S MOTION TO DETERMINE ADMISSIBILITY 03-10-94 2 143-147
OF OUT OF COURT STATEMENTS OF CHILD SEX VICTIM
OPPOSITION TO STATE’S MOTION TO DETERMINE ADMISSIBILITY 03-10-94 2 148-151

OF VIDEOTAPED INTERVIEW OF DEFENDANT’S CONFESSION
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ORDER 05-18-94 3 374
ORDER 05-18-94 3 375
ORDER 06-13-94 3 439-440
ORDER 04-17-14 5 833-835
ORDER 07-07-14 5 845-848
ORDER 05-29-96 8 31-32
ORDER 10-08-96 8 67
ORDER 01-16-97 8 75-77
ORDER 01-29-97 8 78-80
ORDER 08-04-97 10 120
ORDER 06-17-98 10 121-125
ORDER APPOINTING FEES AND COSTS OF COURT-APPOINTED 07-14-00 10 129
ATTORNEY
ORDER DENYING MOTION 10-07-15 6 1122-1124
ORDER DENYING MOTION FOR TRIAL COURT RECORDS 01-30-09 9 256-257
ORDER DENYING MOTION TO MODIFY SENTENCE 02-04-19 7 1222-1224
ORDER DENYING PETITION 03-18-15 6 1020-1021
ORDER DENYING REQUEST FOR LEAVE AND DENYING MOTION 12-20-18 6 1172-1175
FOR TRANSCRIPTS
ORDER DIRECTING STATE TO RESPOND 12-17-18 6 1167-1169
ORDER DISMISSING SUCCESSIVE PETITION FOR WRIT OF HABEAS 02-15-19 7 1234-1240
CORPUS
ORDER EXTENDING TIME FOR TRANSMISSION OF RECORD ON 07-11-94 3 443
APPEAL
ORDER FOR STATE TO RESPOND 12-16-21 7 1374-1375
ORDER GRANTING APPOINTMENT OF COUNSEL 01-07-14 5 809-810
ORDER GRANTING IN FORMA PAUPERIS 01-07-14 5 806-808
ORDER GRANTING MOTION TO DISMISS PETITION 03-15-22 7 1398-1401
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DATE: APRIL 14, 2022

PLEADING DATE FILED VOL. PAGE NO.
ORDER TO PRODUCE PRISONER 06-03-97 8 85-87
ORDER TO PRODUCE PRISONER 07-16-97 8 91-92
PETITION FOR ACTUAL FACTUAL INNOCENCE PURSUANT TO NRS 08-17-21 7 1296-1366
34.900 TO NRS 34.990
PETITION FOR WRIT OF HABEAS CORPUS 01-02-19 7 1178-1196
PETITION FOR WRIT OF HABEAS CORPUS (POST CONVICTION) 05-09-96 8 6-30
PETITION FOR WRIT OF HABEAS CORPUS POST CONVICTION 12-30-13 5 757-805
PETITIONER’S MOTION IN OPPOSITION TO RESPONDENT’S 02-04-22 7 1384-1390
MOTION TO DISMISS PETITION
PETITIONER'S RESPONSE TO OPPOSITION TO MOTION TO MODIFY 01-24-19 7 1218-1221
SENTENCE: "MOTION TO STRIKE PURSUANT TO NRCP RULE 12
WITH DEMAND FOR EVIDENTIARY HEARING IN SUPPORT OF POST
CONVICTION WRIT OF HABEAS CORPUS AND ACTUAL INNOCENCE
PER NRS 34.790"
PRESENTENCE INVESTIGATION 05-17-94 10 1-12
PROOF OF SERVICE OF ELECTRONIC FILING 08-20-13 5 740
PROOF OF SERVICE OF ELECTRONIC FILING 08-26-13 5 742
PROOF OF SERVICE OF ELECTRONIC FILING 10-01-13 5 745
PROOF OF SERVICE OF ELECTRONIC FILING 11-05-13 5 751
PROOF OF SERVICE OF ELECTRONIC FILING 01-07-14 5 811
PROOF OF SERVICE OF ELECTRONIC FILING 01-07-14 5 812
RECEIPT 11-07-94 4 667
RECEIPT 12-07-94 4 668
RECOMMENDATION AND ORDER FOR APPOINTMENT OF COUNSEL 01-29-14 5 813-815
(POST CONVICTION)
RECOMMENDATION AND ORDER FOR PAYMENT OF ATTORNEY’S 03-26-14 10 25-27
FEES (POST CONVICTION)
RECOMMENDATION AND ORDER FOR PAYMENT OF INTERIM 04-29-14 10 36-38
ATTORNEY’S FEES (POST CONVICTION)
RECOMMENDATION AND ORDER FOR PAYMENT OF INTERIM 08-14-14 10 47-49

ATTORNEY’S FEES (POST CONVICTION)




APPEAL INDEX
SUPREME COURT NO: 84485
DISTRICT CASE NO: CR94-0345

STATE OF NEVADA vs CHARLES JOSEPH MAKI
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PLEADING DATE FILED VOL. PAGE NO.
RECOMMENDATION AND ORDER FOR PAYMENT OF INTERIM 06-19-15 10 58-60
ATTORNEY’S FEES (POST CONVICTION)
REPLY IN SUPPORT OF MOTION TO DISMISS PETITION 02-07-22 7 1391-1393
REQUEST FOR APPOINTMENT OF AN ATTORNEY 06-03-94 3 437
REQUEST FOR SUBMISSION 08-02-13 5 736
REQUEST FOR SUBMISSION 04-07-14 5 827-828
REQUEST FOR SUBMISSION 02-17-15 6 1019
REQUEST FOR SUBMISSION 04-17-15 6 1046
REQUEST FOR SUBMISSION 12-07-18 6 1165-1166
REQUEST FOR SUBMISSION 02-07-22 7 1394-1395
REQUEST FOR SUBMISSION 12-05-96 8 73
REQUEST FOR SUBMISSION 12-11-96 8 74
REQUEST FOR SUBMISSION 12-03-08 9 254-255
REQUEST FOR SUBMISSION OF MOTION 09-11-15 6 1120-1121
REQUEST FOR SUBMISSION OF MOTION 11-02-21 7 1372-1373
RETURN OF NEF 01-29-14 5 816-817
RETURN OF NEF 03-10-14 5 818-819
RETURN OF NEF 03-26-14 5 820-821
RETURN OF NEF 03-31-14 5 825-826
RETURN OF NEF 04-07-14 5 829-830
RETURN OF NEF 04-14-14 5 831-832
RETURN OF NEF 04-17-14 5 836-837
RETURN OF NEF 04-29-14 5 838-839
RETURN OF NEF 06-30-14 5 843-844
RETURN OF NEF 07-07-14 5 849-850
RETURN OF NEF 07-22-14 5 879-880
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RETURN OF NEF 07-24-14 5 884-885
RETURN OF NEF 08-14-14 5 905-906
RETURN OF NEF 08-20-14 5 908-909
RETURN OF NEF 09-10-14 5 912-913
RETURN OF NEF 09-22-14 5 915-916
RETURN OF NEF 12-18-14 5 920-921
RETURN OF NEF 01-12-15 5 928-929
RETURN OF NEF 03-18-15 6 1022-1023
RETURN OF NEF 04-02-15 6 1029-1030
RETURN OF NEF 04-09-15 6 1041-1042
RETURN OF NEF 04-20-15 6 1050-1051
RETURN OF NEF 04-23-15 6 1058-1059
RETURN OF NEF 04-24-15 6 1061-1062
RETURN OF NEF 04-30-15 6 1065-1066
RETURN OF NEF 05-05-15 6 1068-1069
RETURN OF NEF 05-08-15 6 1071-1072
RETURN OF NEF 05-08-15 6 1074-1075
RETURN OF NEF 05-28-15 6 1076-1077
RETURN OF NEF 06-19-15 6 1078-1079
RETURN OF NEF 07-24-15 6 1084-1085
RETURN OF NEF 08-19-15 6 1092-1093
RETURN OF NEF 10-07-15 6 1125-1126
RETURN OF NEF 10-22-15 6 1132-1133
RETURN OF NEF 10-28-15 6 1135-1136
RETURN OF NEF 12-10-15 6 1139-1140
RETURN OF NEF 12-30-15 6 1142-1143
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PLEADING DATE FILED VOL. PAGE NO.
RETURN OF NEF 11-21-16 6 1146-1147
RETURN OF NEF 12-15-16 6 1153-1154
RETURN OF NEF 12-17-18 6 1170-1171
RETURN OF NEF 12-20-18 6 1176-1177
RETURN OF NEF 01-16-19 7 1216-1217
RETURN OF NEF 02-04-19 7 1225-1226
RETURN OF NEF 02-11-19 7 1232-1233
RETURN OF NEF 02-15-19 7 1241-1242
RETURN OF NEF 02-15-19 7 1252-1253
RETURN OF NEF 03-01-19 7 1259-1260
RETURN OF NEF 03-04-19 7 1266-1267
RETURN OF NEF 03-07-19 7 1269-1270
RETURN OF NEF 04-24-19 7 1273-1274
RETURN OF NEF 04-25-19 7 1276-1277
RETURN OF NEF 10-17-19 7 1279-1280
RETURN OF NEF 12-30-19 7 1285-1286
RETURN OF NEF 01-22-20 7 1294-1295
RETURN OF NEF 08-17-21 7 1367-1368
RETURN OF NEF 12-16-21 7 1376-1377
RETURN OF NEF 01-18-22 7 1382-1383
RETURN OF NEF 02-07-22 7 1396-1397
RETURN OF NEF 03-15-22 7 1402-1403
RETURN OF NEF 03-31-22 7 1409-1411
RETURN OF NEF 04-06-22 7 1413-1414
RETURN OF NEF 04-07-22 7 1416-1417
RETURN OF NEF 04-11-22 7 1420-1421
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STATE OF NEVADA vs CHARLES JOSEPH MAKI

DATE: APRIL 14, 2022

PLEADING DATE FILED VOL. PAGE NO.
SEIZURE ORDER 09-13-95 4 669-672
STIPULATION 04-06-94 2 220-248
STIPULATION AND ORDER 08-05-96 8 33
STIPULATION AND ORDER FOR RECIPROCAL DISCOVERY 03-18-94 2 153-155
STIPULATION AND ORDER TO RELEASE EXHIBITS TO COUNSEL 11-07-94 4 666
STIPULATION TO EXTEND TIME FOR TRANSMISSION OF RECORD 07-11-94 3 442
ON APPEAL
SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT OF 08-20-96 8 34-63
PETITION FOR WRIT OF HABEAS CORPUS
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 10-27-95 4 674
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 11-05-13 5 747
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 01-12-15 5 923
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 08-19-15 6 1088
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 12-15-16 6 1149
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 01-22-20 7 1288
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 11-09-00 9 244
SUPREME COURT NOTICE IN LIEU OF REMITTITUR 08-19-15 6 1086
SUPREME COURT NOTICE OF TRANSFER TO COURT OF APPEALS 10-17-19 7 1278
SUPREME COURT ORDER DENYING PETITION 07-24-15 6 1082-1083
SUPREME COURT ORDER DIRECTING TRANSMISSION OF RECORD 08-20-14 5 907
SUPREME COURT ORDER DIRECTING TRANSMISSION OF RECORD 05-05-15 6 1067
SUPREME COURT ORDER DIRECTING TRANSMISSION OF RECORD 12-10-15 6 1137-1138
SUPREME COURT ORDER DIRECTING TRANSMISSION OF RECORD 04-24-19 7| 1271-1272
SUPREME COURT ORDER DIRECTING TRANSMISSION OF RECORD 04-11-22 7 1418-1419
AND REGARDING BRIEFING
SUPREME COURT ORDER DISMISSING APPEAL 10-27-95 4 675-676
SUPREME COURT ORDER DISMISSING APPEAL 10-01-13 5 743-744
SUPREME COURT ORDER DISMISSING APPEAL 11-05-13 5 748-750
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STATE OF NEVADA vs CHARLES JOSEPH MAKI

DATE: APRIL 14, 2022

PLEADING DATE FILED VOL. PAGE NO.
SUPREME COURT ORDER OF AFFIRMANCE 12-18-14 5 917-919
SUPREME COURT ORDER OF AFFIRMANCE 01-12-15 5 924-927
SUPREME COURT ORDER OF AFFIRMANCE 07-24-15 6 1080-1081
SUPREME COURT ORDER OF AFFIRMANCE 08-19-15 6 1089-1091
SUPREME COURT ORDER OF AFFIRMANCE 11-21-16 6 1144-1145
SUPREME COURT ORDER OF AFFIRMANCE 12-15-16 6 1150-1152
SUPREME COURT ORDER OF AFFIRMANCE 12-30-19 7 1281-1284
SUPREME COURT ORDER OF AFFIRMANCE 01-22-20 7 1289-1293
SUPREME COURT ORDER OF AFFIRMANCE 11-09-00 9 245-251
SUPREME COURT RECEIPT FOR DOCUMENTS 08-26-13 5 741
SUPREME COURT RECEIPT FOR DOCUMENTS 04-09-15 6 1040
SUPREME COURT RECEIPT FOR DOCUMENTS 04-24-15 6 1060
SUPREME COURT RECEIPT FOR DOCUMENTS 04-30-15 6 1063
SUPREME COURT RECEIPT FOR DOCUMENTS 04-30-15 6 1064
SUPREME COURT RECEIPT FOR DOCUMENTS 10-28-15 6 1134
SUPREME COURT RECEIPT FOR DOCUMENTS 03-07-19 7 1268
SUPREME COURT RECEIPT FOR DOCUMENTS 04-06-22 7 1412
SUPREME COURT RECEIPT FOR DOCUMENTS 04-07-22 7 1415
SUPREME COURT REMITTITUR 10-27-95 4 673
SUPREME COURT REMITTITUR 11-05-13 5 746
SUPREME COURT REMITTITUR 01-12-15 5 922
SUPREME COURT REMITTITUR 08-19-15 6 1087
SUPREME COURT REMITTITUR 12-15-16 6 1148
SUPREME COURT REMITTITUR 01-22-20 7 1287
SUPREME COURT REMITTITUR 11-09-00 9 243
TRANSCRIPT OF PRELIMINARY EXAMINATION 02-18-94 2 13-116

12
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DISTRICT CASE NO: CR94-0345

STATE OF NEVADA vs CHARLES JOSEPH MAKI

DATE: APRIL 14, 2022

PLEADING DATE FILED VOL. PAGE NO.
TRANSCRIPT OF PROCEEDINGS — APRIL 1, 1994 05-09-94 3 320-358
TRANSCRIPT OF PROCEEDINGS - FEB. 16, 1994 02-23-94 2 118-123
TRANSCRIPT OF PROCEEDINGS — MAR. 11, 1994 03-25-94 2 158-184
TRANSCRIPT OF PROCEEDINGS — MAY 17, 1994 06-02-94 3 376-434
TRANSCRIPT OF PROCEEDINGS — POST CONVICTION —JULY 18, 02-10-98 9 114-242
1997
TRANSCRIPT OF PROCEEDINGS — TRIAL - APRIL 11 & 12, 1994 08-30-94 4 444-665
UNUSED VERDICT FORMS 04-12-94 3 294-302
UNUSED VERDICT FORMS 04-12-94 3 303-304
VERDICT 04-12-94 3 305
VERDICT 04-12-94 3 306
VERDICT 04-12-94 3 307
VERDICT 04-1294 3 308
VERDICT 04-12-94 3 309
VERDICT 04-12-94 3 310
VERDICT 04-12-94 3 311
VERDICT 04-12-94 3 312
VERDICT 04-12-94 3 313
WITHDRAWAL OF ATTORNEY 04-18-96 4 680-681
WRIT OF PROHIBITION / WRIT OF MANDAMUS 08-02-13 5 706-735
WRIT OF PROHIBITION / WRIT OF MANDAMUS 02-17-15 6 940-1018
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Case No. CR9;-0345
Department No. 8
IN THE SECOND JUDICIAL DISTRICT COURT OF TﬁE STH E?%Eb
IN AND FOR THE COUNTY OF WASHOE
HONORABLE STEVEN R. KOSACH
THE STATE OF NEVADA,
Plaintiff,
Vs. Trial

CHARLES JOSEPH MAKI,

Defendant.

TRANSCRIPT OF PROCEEDINGS
April 11 & 12, 1994

Reno, Nevada

APPEARANCES:

For the State: Dan Greco
Deputy District Attorney
Washoe County Courthouse
Reno, Nevada

For the Defendant: Janet Schmuck
Deputy Public Defender
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RENO, NEVADA, MONDAY, APRIL 11, 1994, 10:35 A.M.

THE COURT: Good morning.

This is case number CR94-0345, State of Nevada
versus Charles Maki.

Mr. Maki is present with counsel, Miss Janet
Schmuck. The State is represented by Mr. Dan Greco.

It's my understanding we have a couple of matters
to take up outside of the presence of the jury this
morning.

Go ahead, Miss Schmuck.

MS. SCHMUCK: Thank you, your Honor.

As the Court will note, on April 4th the defense
filed two motions. There was a motion in limine with
respect to prior convictions in this case, and there's also
a motion in limine with respect to prior bad acts in this
case.

We would ask that--I am prepared to submit on the
arguments and on the briefs, your Honor, and ask that an
order be issued today precluding any mention of those prior
convictions or prior bad acts with respect to this case.

THE COURT: Okay.

MR. GRECO: Your Honor, as to the prior bad acts,
we've already taken care of that via the stipulation we:

filed Friday. All mention by the defendant on that
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videotape of his prior prison connections or prison terms
are now gone. So I see that term as being moot.

His prior convictions I have in hand. And if he
takes the stand, then I'm going to be introducing them. If
he doesn't take the stand, then I'm not. I certainly am not
going to mention them or show them during my case in chief.

THE COURT: That will be the order. Everything
that-- Mr. Maki, you mentioned in the tape=--you might
remember, it was in the context you were talking to the
police officers, "I've done some bad things. I've been in
prison. I've done some assaults," or words to that effect.
Do you remember that?

THE DEFENDANT: Yes, sir.

THE COURT: All that will be stricken from the
tape.

THE DEFENDANT: Okay.

THE COURT: But if you take the witness stand--and
you certainly can take the witness stand--if you take the
witness stand, then the prosecution is allowed to bring up
your prior record. That's basically what it amounts to.

Okay. Then we have something else?

MS. SCHMUCK: Your Honor, further, I would just
like to address the Court on one or two other issues.

One is that I was made aware on Friday morning by
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1 the district attorney that he had pictures of a physical
2 examination of the two small children in this case. I have
3 seen those pictures now. I had not been aware before that
4 there were pictures that were going to be presented here at
5 the trial.
6 I am concerned, your Honor, and wish to make a
7 record that the defense has not had an opportunity to have
8 its own expert view those pictures and provide an opinion
9 for the Court. And with that in mind, I'm going to ask for
10 a continuance so that we would be able to get copies of the
11 pictures and have a defense expert take a look at the
12 pictures and be able to provide information to the Court.
13 If the Court is not inclined to grant a
14 continuance, your Honor, I'm going to ask that the district
i5 attorney not be able to use the pictures in their case, and
16 just simply have Miss Peele testify with respect to her
17 report and not use the pictures at all.
18 THE COURT: Okay. Can I see the pictures, please?
19 MR. GRECO: Yes, your Honor.
20 Your Honor, I am envisioning using only the first
21 of the four pictures there that are in front of you.
22 THE COURT: All right. Go ahead.
23 MR. GRECO: Your Honor, in response to Miss
24 Schmuck's comments, Judge, I received those at a pre-trial
6
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1 conference from Cathy Peele very late Thursday afternoon.
2 At about 4:30 she handed them to me. So the first thing in
3 the morning I called Miss Schmuck's office and let them know
4 I had the photos, and they were welcome to come take a look
5 at them anytime that day. In fact, Miss Schmuck's secretary
6 called me back and said she might avail herself of that
7 opportunity.
8 - Miss Schmuck asked me about copies, Judge. And the
9 problem is, as you will see during the testimony, the way
10 those are printed out, there is a video called a coloscopy,
11 ¢~o~-l-o-s~c-o-p-y, performed. They run the tape. She
12 freezes certain frames, then she pushes a button, and the
13 prints come out. She brought them over. I asked her to
14 make another set when she comes to the court so I can
15 provide the defense with them.
16 That first photo showing the folded-over and
17 grossly enlarged hymen on the little girl, Summer, that's
18 all mentioned in her report. That is exactly what her
19 report says. The hymen is folded over and it is on itself
20 and it is enlarged, is, I believe, what the report says. So
21 it's simply going to be showing what is in the report.
22 Judge, I didn't have them before Thursday
23 afternoon. As soon as I did, I let Miss Schmuck know.
24 Judge, I would ask that you deny the request, but
7
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1 alternatively, if you must, I can proceed without them. I
2 can simply have her tell what she saw., I think they are
3 probative, and I think they will really assist the jury. I
4 just didn't have them any earlier.
5 THE COURT: Any response?
6 MS,., SCHMUCK: My response, your Honor, is that I
7 believe we did have a hearing, an evidentiary hearing in
8 this case on March 11th, at which I made an oral motion for
9 discovery, and specifically requested any doctors' reports
10 ‘lor any reports from the SAINTS representative.
11 I did, for the Court's information, receive the
12 SAINTS exam report a little over two weeks ago. But in the
13 meantime, I had filed a motion to compel discovery,
14 indicating that I wished any results of the doctor's exam or
15 the SAINTS exam. So for the record, your Honor, we have
16 requested anything like this, and we have requested it well
17 prior to the beginning of this trial date.
18 THE COURT: Okay. The motion for continuance is
19 denied.
20 The photos we will take up at the time of the
21 report. I don't mean to say that I'm hedging on that, but
22 if it consistently flows with the testimony, the pictures
23 will be admitted. The photo will be admitted. But I am
24 going to reserve judgment based on what I hear from the
8
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expert that's going to testify. And if that is the case,
Miss Schmuck, you certainly can--you certainly can take this
photo and go ahead and consult with anybody tonight,
tomorrow, that type of thing.

MS. SCHMUCK: Just for the Court's information, I
would like to make you aware one of problems we do have is
we have to send them to--I know there's several experts that
my office has used, and it's not possible to get it done
overnight. Usually it takes a couple weeks. We have to get
them to California. I know of one person in particular we
have used in northern California in the past.

THE COURT: Okay. Thank you for you that.

I have a letter from Mr. Maki dated April 3rd,
1994, asking that another attorney be appointed in this
case. We'll go ahead and note that letter.

Mr. Maki, do you have anything to add to this
letter?

THE DEFENDANT: No, your Honor. I think it's self-
explanatory. I just don't feel that Miss Schmuck is
representing me right at this point. We just have a lot of
conflict of interests.

THE COURT: My only comment to that, Mr. Maki, is
Miss Schmuck has done everything she can, in looking at it

objectively, the motions, that type of thing, she's done a
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good job. She is a public defender. You don't have a
choice amongst public defenders.

THE DEFENDANT: Right.

THE COURT: You can go out and hire F. Lee Bailey,
you understand, a famous attorney, that type of thing.
Obviously that's not going to happen with your finances.

I'm going to deny your motion for substituted
counsel or new counsel.

The letter will be filed in.

THE DEFENDANT: If the Court please, no disrespect
to her. I think she was doing a fine job. Just like I say,
personal conflict of interest is all it is, your Honor.

THE COURT: Okay. Thank you.

MS. SCHMUCK: Your Honor, just one other thing.
Excuse me for interrupting.

I wanted to make the Court aware that I do have an
investigator from my office sitting at counsel table with
us. That's primarily to aid Mr. Maki. If he has a problem
hearing what is going on, that he can write out any
gquestions. That Mr. Ford can help him and can relay that
information to me.

I would also make the Court aware that I have
determined that the hearing aid that we were trying to find

is with a Dr. Timmer here in town, and may possibly be

10
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available after 11:30 this morning. If it is so, I will
have another investigator go over and pick it up.

THE COURT: It might be Dr. Trimmer. I know Dr.
William Trimmer. Big guy. His son plays football with my
son. He's an ear, nose and throat doctor. I think that is
who it is, Dr. Trimmer.

THE DEFENDANT: Yes.

MR. GRECO: I would just add for the record he is
wearing one hearing aid now, which I believe is one more
than he had at the preliminary hearing. So he does have a
hearing aid in his ear right now.

THE COURT: We can go off the record for a second.

(Discussion off the record.)

THE COURT: Okay. Amber, why don't you bring in
the panel.

Come on in, ladies and gentlemen. Make yourselves
comfortable. My apologies for starting so late. Monday
mornings sometimes around here are very, very hectic.

There's some more seats right over here in the
front. Since there's a lot of us, we can occupy the front
row. I see three. 1 see four more seats over here.

Rick, why don't you get those chairs. There's four
people. We've got a couple more chairs. Gentlemen, there's

a couple of chairs here. You can go ahead, be seated. We

11
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can accommodate everybody.

Okay. Good morning, everybody. Again, please, my
apologies for starting so late. We usually start at around
10:00 a.m. However, I had a couple other matters that I had
to take up. Please accept my apologies for starting late.

My name is Steve Kosach. I'm a district judge for
the State of Nevada. This is the Second Judicial District
Court for the State of Nevada. You are in Department 8. If
you-- It's like airline tickets. If you're on the wrong
plane, you might want to go to another department now. But
this i1s Department 8.

This is the time and place set for case number
CR94~-0345. The case is entitled, "State of Nevada versus
Charles Maki."

Let the record show that the defendant, Mr. Charles
Maki, is present with counsel, Ms. Janet Schmuck. The State
is represented by Mr. Dan Greco.

I'd like to introduce everybody in the courtroom,
my staff.

Immediately in front of me is our court reporter,
Ms. Isolde Zihn.

To my left is the court clerk, Ms. Lisa Romero
Lopez.

To her left is my law clerk, Mr. Rick Williams.

12
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To his left is Mr. Steve Kelly, one of the deputy
sheriffs in Washoe County.

Miss Amber 6ause, the redhead smiling, is also a
deputy sheriff here.

And they will be the parties in the courtroom all
the time.

What we're going to do right now is have the clerk,
Ms. Romero Lopez, call thé roll. Please answer if you're
present to your name.

(The jury was duly impaneled
and sworn.)

THE COURT: Okay. A couple of things, ladies and
gentlemen. ILet me tell you what's going to take place.

First of all, we're going to go to lunch. 1I'll say
we'll be back at-- I'm going to say we'll be back at 2:00.
Usually take an hour and a half. But-- No. Let's make it
2:15. I don't want to be confusing. Let's make it 2:15.
We've been here for a while. I have got to take my car into
the repair shop anyway. I just remembered it. So we'll be
back at 2:15.

One of the things I want to advise you of is this:
To guard against even the appearance of impropriety, the
lawyers in this case will not speak to you or acknowledge

your presence if they happen to see you in the hallway or
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elevator in the courthouse, or, for that matter, on the
street.

There is in the jury room for your
convenience~-Amber will take you to the jury room when
you're excused here--there are on the conference table in
the jury room convention-type badges which say "Juror" on
them. I will ask that you pick one of these up, wear it
while you're in the courthouse so you will be identified as
a juror, and hopefully some person connected with the case,
a witness or some other person, will not say something in
your presence which might tend to compromise you as a fair
and impartial juror.

When you come to court in the morning, usually
we'll start around 10:00. We'll be done around 5:00. I
don't like to interrupt a witness in the middle. We
sometimes can interrupt a witness after direct examination
and before cross, but, you know, if we go at 5:15, 5:30,
it's just because I don't want to interrupt. You will be
home by 6:00 p.m. easily. The case will probably take
through Wednesday.

The case will go something like this. The State
will open with an opening argument. They're going to tell
you what they believe they're going to prove. The defense

then may or may not. Does not make any significant reason
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or difference whatsoever. Defense may make an opening
statement at this time. If they choose not to, they may
make one later on. But they don't have to.

But the prosecution will call their witnesses. The
defense will cross-examine. There will be what I call
redirect and recross. That's one more chance to clean up or
clear up anything that was done. A lot of time we don't
want to go re, re, re, re kind of thing. Just takes too
long, banter back and forth. But direct examination by the
person that's calling the witness, then cross—examination by
the other party. Then there is a redirect and then there is
a recréss. And those are governed by specific rules.

Once the evidence and the testimony is completed
the State will rest. Theﬁ the defense may or may not--no
legal significance whatsocever can be taken from it--may or
may not put on a case. What I mean by "Put on a case," call
the witness, call the defendant, call whomever. They do not
have to do that. 1It's totally up to them.

Once that is done, then there will be closing
arguments~~ Excuse me. There will be jury instructions.
Then there will be closing arguments, and then the case will
be submitted to you. As we said, the case will probably go
through Wednesday.

You may, if you desire, take notes. If you were a

15
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good notetaker in school, if you were a good notetaker in
college, high school, college, that type of thing, go ahead
and take notes if you want to. However, I'm going to give
you an admonition that you cannot consult with each other at
all during the course of this trial until the case is given
to you. So, therefore, if you ever—--if you feel like, you
know, comparing notes, you can't do it. So that might be
some reason why you wouldn’t take notes.

If you see me take notes--you're all looking at me,
the witness is right here, so if you're looking at the
witness, you may see me write down something. Do not take
any significance in that whatsoever, please. I may be
writing down my grocery list or laundry list or something.

I just want you to be aware that just because I start taking
notes doesn't mean it's a real important part of the trial
or something like that.

I think that's it basically. We're géing to go
ahead and break for lunch. I will give you this
admonition: To not discuss this case amongst yourselves or
anybody else. Please don't form any conclusions on this
case until it's submitted to you. Please don't read, look
at or listen to any news media accounts of this case should
there be any.

We'll be in recess until 2:15 this afternocon. Just

le
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1 come on in. Come on to the jury room. Amber will take you
2 there now. Come back to the jury room. We'll call you in,
3 and then they'll buzz me, and we'll get started.

4 Everybody have a pleasant lunch.

5 (Recess.)
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1 RENC, NEVADA, MONDAY, APRIL 11, 1994, 2:15 P.M.
2 THE CLERK: State's 1, 2 and 3 and Defendant's A
3 through F were marked.
4 {State's Exhibits 1, 2 and 3
5 and Defendant's Exhibit A-F
6 were marked for
7 identification.)
8 THE COURT: Good afternoon to you all.
9 The jury is present. Mr. Maki is present. Counsel
10 are present. Mr. Greco is present.
11 Proceed. Go ahead, Mr. Greco.
12 MR. GRECO: Thank you, your Honor.
13 Ladies and gentlemen, you're going to hear about
14 seven or eight different names during this trial, but
15 there's going to be three primary players involved. And
16 those three players are Desiree Rohrback Menees, Summer
17 Rohrback Menees, and the defendant, Charles Joseph Maki.
18 On January 18th of this year Desiree was at home at
19 her apartment on Nevada Street here in Reno. You'll hear
20 the exact address during the trial. She lives there with
21 her sister, Summer, and her dad, Gary Menees.
22 On that date her father was talking to her, and
23 Desiree suddenly began crying. This crying went on for a
24 while. You'll hear about that from her testimony. She told
18
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1 her dad a secret that she had been holding back from him for

2 about a month.

3 She told her dad that the previous month in

4 December she had been sexually assaulted and molested by

5 this man.

6 And she told her dad she hadn't told him right away

7 because she felt embarrassed, and she felt humiliated, and

8 she felt guilty.

9 Now, that wasn't the only bad news that day he got
10 in January. After he learned what had happened to Desiree
11 he sat down and talked with Summer as well. And Summer told
12 him that she, too, had been sexually assaulted by this man
13 the previous month in December.

14 You're going to meet both Desiree and Summer during
15 this trial. The two girls were seven and nine years old.
16 Summer was seven, Desiree‘was nine, when these events
17 happened in December. Now, they both had a birthday since
18 then, so when they testify to their ages, they are going to
19 tell you here in court they are now eight and ten.
20 In any event, Desiree is going to testify first,
21 She will tell you thgt she and her sister and her dad have
22 lived at that apartment for a long time. And in 1993 the
23 defendant, Charles Maki, moved in next door to them. They
24 lived in 7, I believe. The defendant lived next door in

19
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apartment number 8.

Now, the defendant almost immediately became
friendly with the girls and with Gary when he moved in.
You*ll hear them tell you that he gave the girls some
candy. He gave them ice cream and popsicles. And they
would frequently go over to his house to play with his dog.
They liked petting his dog. He had a German Shepherd. He
would allow them to do that.

Now, on a couple of dates in December the girls'
regular babysitter was not available to watch them during
the day when Gary went to work when they were out of
school. So Gary asked the defendant to babysit the girls
for him.

Now, you're'going to meet Mr. Gary Menees here in
court. You'll see him, and you will hear him. You'll see
that he's a very trusting individual. And at this point in
time in December he had no reason not to trust the
defendant. He had helped the defendant when he moved in.

The defendant did not have a lot of money, so Gary
had given him some utensils, some type of minor furniture,
and helped him move in., But at this point in time they are
friends. He has no reason to distrust him.

On one of those days in December when the defendant

was babysitting the girls he is sitting in the living room

20

V4.

463




V4. 464

10

11

12

13

14

15

16

17

18

12

20

21

22

23

24

of his apartment with Desiree and Summer. Both girls have
on nighties. And the defendant began--begins reaching
underneath the nightie of Desiree, who is sitting right next
tc him. He starts fondling the exterior of her vagina. She
had underwear on, so it was over her panties. He does that
for a while.

Then he tells Summer, "Go next door and get me some
milk."” So Summer gets up and leaves, and she goes next door
into the Menees' apartment.

When Summer leaves, the defendant takes off the
robe he was wearing, and he has nothing else on underneath
it. He immediately lifts up Desiree's nightgown all the
way, pulls down her underwear, and he gets on top of her.
She'll tell you that he then inserted his penis a
small--short distance--she'll say about an inch or so--into
her vagina.

Now, Desiree will tell you that the defendant began
moving his penis in and out of her vagina. Of course, I use
words that are kind of sanitized and, of course, adult
language. You're going to hear these two little girls use
some different lanquage. I'd simply ask that you remember
they're children and bear with them.

In any event, she's going to tell you that she told

him "No," and she's going to tell you she told him "Stop."
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But he wouldn't stop; He didn't listen to her.

Now, this goes on for a short period of time. Then
they hear the screen doorlto the apartment next door, the
Menees' apartment, they hear it opening and closing. They
hear the bang. It's Summer coming back. When they hear
that, the defendant gets off Desiree, he pulls out of her
and stands up.

When Summer walks back in, the defendant tells her,
"Go back and get me some warm milk. Go back to your
apartment." So Summer leaves, and the defendant gets right
back on top of Desiree. He inserts his penis into her
vagina a second time. Again he begins moving in and out.
Again Desiree tells him "No, stop,” but he's not listening
to her.

This goes on for another short period of time. And
again they hear the screen door bang next door. It's Summer
coming out of the Menees' apartment this time. The
defendant gets off of Desiree again. He stands up.

This time Summer comes in, and she actually has the
milk that he asked fér, and she gives it to the defendant.

Now, Desiree is also going to tell you that during
the second penetration the defendant made her fondle and rub
his penis and testicles.

She's also going to tell you that during one of

22
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those two events the defendant was kissing, and she'll say
sucking, on her righ£ breast. Of course, in regard to all
of those acts, all four of them, Desiree will tell you she
absolutely did not want him doing that to her. She told him
to stop, she told him "No,"” but he would not listen to her.

Now, shortly after Summer came back for the second
time with that milk, Desifee left the apartment, and she
went over next door to her own apartment. She'll tell you
she did that because she wanted to get away from the
defendant. But the defendant wouldn't let her get away. He
gets up, walks over, and follows her over, arrives a minute
or two after she does, and he walks into the front area of
the apartment. It was either kitchen or living room where
Desiree is.

He takes Desiree, and he takes her into the
bedroom, and he lays her down on one of the two little beds
there. The girls had both their beds in that bedroom. In
fact, it was~-they were bunk beds. It was the lower of the
two bunk beds.

He proceeds to do exactly the same thing that he
did before. He penetrates her with his penis one more
time. He does the same things as before, moving it in and
out. And again she feels it inside of her.

Now, this time after he pulls his penis out of her

23
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he then sticks his finger, she will tell you right index
finger, takes his finger and inserts it into her vagina,
moving it in and out, in and out. Again, all of this is
against her will.

Now, eventually Desiree will tell you she was able
to get away from him. She runs out into the front area of
the apartment, and she goes and she opens the front door.
She opens it, and she slams it shut. But she doesn't
leave. What she does do #s she runs back into the kitchen
and hides. She'll tell you she did that because she wanted
this man out of her apartment. She was trying to trick
him. And, in fact, her trick worked. A short time later he
leaves the apartment.

Now, Desiree will also tell you during the assaults
on this day at one point the defendant asked her to place
her mouth over his penis. She refuses to do that. He does
not make her do that, but he did ask her to do that.

You'll alsc hear that during these assaults the
defendant teold her things like, "Don't tell anybody." At
cne point he says, "Don't 'tell anybody, or I'll go to jail.”
He did not want her telling anyone what happened. And as I
mentioned before, it was about a month until she told her

father in January what had happened to her.

Now, Desiree, of course, was not Mr. Maki's only
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victim. He also assaulted Summer, who, again, was seven
years old in December. While he was alone with Summer, he
lifted up her nightie, and he pulled down the--I think she
calls them sunflower stretch pants that she was wearing.
Then he pulled down her underwear down around her ankles.

And Summer will tell you that the defendant did
something then that she thought was really weird. Those are
her words. BHe took his finger, his index finger, again, his
right index finger, same one he used on Desiree, licked it
with his own saliva, then began rubbing it in a circular
motion around the exterior of Summer's vagina.

This qoes on for a period of time. And the
defendant then, his robe is off, he's naked again, he takes
his penis and begins rubbing his penis in a circular motion
again around the exterior of Summer's vagina. This also
goes on for a period of time. Finally he inserts his penis
into Summer's vagina.

Summer will tell you it only went in about that
far, She knows it was inside. She could feel it inside.
And it hurt. And as soon as the defendant did the first act
to her with his finger, Summer was immediately saying "Stop,
no, no, don't do this."” But the defendant would not listen
to her. He just kept on éoing.

Now, as I mentioned in the beginning, Gary Menees
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found out about this from Desiree on January 18th of this
year. The next morning, January 19th, the girls are taken
down to the Reno Police Department. They're interviewed by
Detective Jim Stegmaier. You will see Stegmaier here. He's
a Reno Police detective. He's been with the force five or
six years. He is assigned to the sex crimes unit. All he
handles are cases like this and sex cases involving adult
victims.

He interviews the two little girls that morning.
They tell him things 'I've told you and some additiomal
things as well. And he decides to contact the defendant for
an interview. So Stegmaier meets the defendant. They
arrange to go down to the Renc Police Department Station,
where the defendant submits to an interview.

Now, ladies and gentlemen, that interview was
videotaped. Stegmaier will describe for you how there's a
camera up near the roof area of that particular suspect
interview room. The defendant did not know he was being
videotaped. Stegmaier will tell you his practice is when he
interviews all suspects he does not tell them there's a
camera there. Based upon the training he has received,
based upon his experience, he has found that the suspects
are usually a little more candid and a little more willing

to tell the full truth if they don't think they're being
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recorded for posterity sake. That fact will become
important in a few minutes.

And the videotape reminds me of one other subject,
too. You're going to see the defendant sitting here
throughout this trial in front of you. He's dressed
nicely. He's going to be sitting there quietly and politely
throughout the trial. But when you see the videotape,
you're going to get a much different picture of Charles
Maki.

When you watch that videotape, take a look at what
he's wearing, take a look at what he says, and take a look
at how he says it. And then compare that to the quiet
individual sitting here in court. T think the contrast is
important, and it will be enlightening for you.

In any event, during the first five minutes of that
videotéped interview you're going to see that he does not
admit anything. He adamantly denies touching either of
those two girls at any tiﬁe. But as the interview goes on,
things begin to change. BAbout five minutes into the
interview he starts making equivocal statements. He says
things like, "I don't know what happened." And he says, "I
had a buzz, and I don't remember what happened." So he's
moving from straightldenial to equivocal statements. 1In a

short distance further into the interview he begins making
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outright admissions of guilt.

Most importantly, he admits that he took his penis
in his own hand and he rubbed it on Desiree's vagina.

He admits that he was, quote, guilty regarding
Desiree. When Stegmgier asked him, "Well, what do you mean
by that? What exactly did you do to Desiree?” his exact
response was, "Probably what Desiree told you."

And he admits that he allowed Summer to wash him in
the shower. He admits that she washed his legs or back, and
in his words, she might have--the "might have" is his
words--touched his testicles.

The defendant makes some other admissions as well
regarding those two little girls. You will hear about all
those when you listen to the videotape.

At this point Stegmaier has heard enough. In his
own mind he's starting to think about arresting this man.

So he reads him his constitutional rights. He tells the
defendant he has a right to an attorney. He has the right
to a free attorney if he can't afford one. And he tells him
that he doesn't have to talk to him if he doesn't want to.
So after the defendant is read those rights the defendant
says, "I don't want to talk anymore."

Bohach and Stegmaier leave the room. You'll see

the defendant sitting there alone in that room. And while
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1 he's sitting there alone, not realizing there's a videotape
2 running above him, he begins to make a series of spontaneous
3 admissions of guilt. He says things like "Why? Why? The
4 stupidest thing." He says "Why, why? I don't believe I did
5 this." And when he says it, watch what he is doing. He's
6 alternately looking skyward like this, or putting his head
7 down in his hands or fidgeting. Take a look at his face and
8 his gestures, which show guilt just as much as his words do,
9 while he's sitting there.
10 And finally at the very end of the videotape you're
11 going to see Detective Stegmaier's partner, John Bohach, in
12 the room. You will see that Bohach is asking the defendant
13 the routine questions he needs to ask him for booking
14 purposes to fill out the booking or probable-cause form. In
15 fact, I believe you'll see Bohach actually writing on the
16 videotape. He's asking him things like his name, his date
17 of birth, how long he's lived in Nevada, what his Social
18 Security number is, and other basic information like that.
19 While Bohach is doing these things, the defendant
20 suddenly makes some more spontaneous admissions. They have
21 nothing to do with those routine questions that Bohach is
22 askingkhim. He tells Bohach, "I had to get this off my
23 chest." He says, "I did something wrong." And he says
24 words to the effect of, "ﬁy lawsuit with SIIS," workmen's
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comp, "just went down the drain."” Again, all those
statements are simply blurted out by him. They're not in
response to anything Bohach was asking him.

Now, ladies and gentlemen, you're going to hear
some other interesting evidence in the case as well. You're
going to hear that on the night of his arrest the defendant
telephoned Gary Menees three or four hours after his arrest,
and over the telephone he makes some additional admissions
of guilt to Gary Menees.

He admits that he was wrong for touching the
girls. He tells them it was his fault, and "Don't blame the
girls.” And he says he was sorry.

Now, he makes some additional statements as well.
And you'll hear those.

And the other primary evidence you'll hear in the
case is from Cathy Peele. HNow, Cathy is the director of the
Washoe County Sexual Assault Investigation Team. She's been
the director for quite some time. The physical exam of the
girls in this case occurred on January 24th, so five days
after Stegmaler became involved in the case. You'll hear
about the results of the exam, and particularly regarding

|
the damage and deformity to the little girl's hymen.
To be very brief, she'll tell you that her hymen

was enlarged and folded over on itself, and that that and
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some other finding she makes tell her that in her opinion
the little girl had been subjected to sexual abuse.

Now, again in terms of Gary Menees and Cathy Peele,
I don't want to go into their testimony in great detail at
this point simply for time's sake, but you'll hear
everything during their‘testimony.

Now, at the conclusion of the case the lawyers are
going to address you one more time. And when we do, I'm
going to be asking that you return verdicts of guilty on
each of the counts alleged in the information. But as you
sit here through the trial, I want you toc remember a couple
of important things.

First the statements of the lawyers, Miss Schmuck
and myself, are not évidence, including these opening
statements. The only evidence you should properly consider
is the testimony from those witnesses up there on the stand,
the videotapes that are admitted into evidence, and any
other exhibits that the judge allows in during the trial.
But what the lawyers say is not evidence and should not be
considered by you as such.

And second and finally, throughout this trial
you're going to see two or actually three people seated at

defense table, the two primaries being Janet Schmuck, the

defense attorney, and the defendant, Charles Maki. You're
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only going to see one person seated at my table, myself.
But, remember, I have a client, too. I represent the people
of the State of Nevada, including those two little girls.
And I simply ask that you give my client just as fair a
shake as I know that you're going to give the defendant in
this case. '

Thank you.

THE COURT: Thank you, Mr. Greco.

Miss Schmuck, do you care to have an opening
statement at this time?

MS. SCHMUCK: Yes, I do, your Honor.

THE COURT: Go ahead.

MS. SCHMUCK: 1If it please the Court, ladies and
gentlemen of the jury. This is my first opportunity to
address you. And I'm going to make it brief this afternoon
because we have spent some time this morning. I think it's
been very interesting for all of us in finding a jury of
reasonable people.

You've heard Mr. Greco outline the State's case.
The evidence that he has outlined for the State's case is
based upon his understanding of the story. Now, every case
has a story. And there's going to be a story behind this

case as well.

The evidence he outlined is based upon his
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1 understanding of the story. That's not Mr. Maki's

2 understanding of the story.

3 As this trial proceeds, you're going to hear

4 witnesses, and you'll hear them testify. You're going to

5 hear more than enough talking, I'm sure, from Mr. Greco and

6 I. You should not judge Mr. Maki based on my words or what

7 the district attorney says. You must judge him based simply

8 on the testimony that you hear here.

9 You will heér information attained from both direct
10 examination and cross-examination. They should be weighed
11 equally.

12 Mr. Maki does not have to prove anything in this

13 trial. He can rely solely on the State's inability to prove

14 its case. He doesn't havg to call any witnesses. He

15 doesn't have to testify. He doesn't have to do anything.

16 The burden is completely on the State, because that's the

17 way our system works.

18 I want you to listen very carefully to all the

19 evidence. Do not make any determinations until you've heard

20 all the evidence and until you've had time to consider all

21 of the evidence and weigh it accordingly.

22 We know that you're reasonable people, and it's our

23 contention that the State will not be able to meet its

24 burden. That burden is to prove beyond a reasonable doubt
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that Mr. Maki committed the crimes of which he's accused.

Thank you.

THE COURT: Thank you, Miss Schmuck.

Mr. Greco, would you call your first witness,
please;

MR. GRECO: Your Honor, may we approach?

(Discussion at the bench.)

THE COURT: Ladies and gentlemen, we have a legal
matter to take up outside of your presence. This is what I
meant about the law and the facts. So I've got to determine
something before you hear it, if you are going to hear it.
So I am geoing to ask that you be excused and go ahead and
get into the jury room. We shouldn't be too long.

So why don't you just go ahead and remember the
admonition and go ahead and be excused into the jury room.
Officer Kelly will take you in.

(The following proceedings
were had without the presence
of the jury:)

MR. GRECO: Your Honor, the State would call
Desiree Menees.

THE COURT: Come on forward, please, Desiree.

Desiree, here's the witness stand right here.

Would you come on up. And you can remain standing. Please
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face this young lady and raise your right hand to be sworn.

(Witness sworn.)
MR. GRECO: May I approach, your Honor?
THE COURT: Yes.
DESfREE ROHRBACK MENEES,
called as a witness on behalf of the State,
first having been duly sworn,

was examined and testified as follows:

DIRECT EXAMINATION

BY MR. GRECO:

0.

Desiree, I want you to speak right into that

microphone. Okay?

Would you tell us what your name is.
Degiree.

And how do you spell Desiree?
D-e-s-i-r-e-e.

What is your last name?

Rohrback.

How do you spell that?
R=-o-h-r-b-a-c~k. .

Do you have another last name, too?
Menees.

How do you spell that one?

M-g=-n—-e—e—s.
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What grade are you in, Desiree? '
Fourth.

Do you know the difference between the truth and a

Yes.

Is the truth something that happened?

Yes.

Can you give me an example of what the truth is?

If you broke something, and you said you did,

that's the truth.

0.

Okay. And how about a lie? Is a lie something

that happened, Desiree?

A.

0.

indicate

S5C.

No.
Can you talk a little louder?
MS. SCHMUCK: Your Honor, I was just going to

Mr. Maki has told me that he's not able to hear,

THE COURT: We're going to turn on the microphone.
MS. SCHMUCK: Thank you.

THE COURT: And let me know if you can hear after

the microphone is turned on. After the car goes by.

MR. GRECO: I think it's on, your Honor.

BY MR. GRECO:

Q.

Desiree, if I told you that the shirt I have on--
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1 Can you see that froﬁ there?
2 A. Yes.
3 Q. If I said my shirt is pink, is that the truth or a
4 lie?
5 A. A lie,
6 Q. How come it's a lie?
7 A. Because your shirt is white.
8 Q. Okay. And if I told you that this lady here typing
9 down on that machine had blonde hair, would that be true or
10 would that be a lie?
11 A. A lie.
12 Q. Why is that?
13 A, Because she has brown hair.
14 Q. And if I said that you go to Peavine Elementary
15 School, is that the truth, or is that a lie?
16 Aa. Truth.
17 THE COURT: Excuse me just a second.
18 Can you hear, Mr. Maki?
i9 THE DEFENDANT: Yes.
20 THE COURT: Okay.
21 BY MR. GRECQO:
22 Q. Now, Desiree, do you remember Janet from the
23 preliminary hearing a few months ago in the Justice Court?
24 A. Yes.
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1 0. If Janet and I ask you some questions, will you
2 tell wvs the truth?
3 A. Yes.
4 0. To each and every question we ask you?
5 A. Yes.
6 MR. GRECO: Your Honor, at this point I would ask
7 that the child be deemed competent to testify for purposes
8 of this trial.
9 THE COURT: Okay. Any questions?
10 MS. SCHMUCK: ©No, your Honor. I have no
11 questions.
12 THE COURT: Okay. I think Desiree is certainly
13 competent to testify.
14 We can go ahead and call the jury back in, please.
15 Desiree, you can stay right there, sweetie.
16 Desiree, if you want a glass of water or something,
17 you Jjust tell me.
18 (The following proceedings
19 ' were had with the presence of
20 the jury:)
21 THE COURT: Okay. Welcome back, ladies and
22 gentlemen.
23 On the witness stand we have Miss Desiree Menees.
24 And she has been sworn, and she is under ocath.
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BY MR.

too?

Go ahead, Mr. Greco.

GRECO:

Would you tell these people what your name is.
Desiree.

And what is your last name?

Menees.

Okay. Do yéu have another last name you go by,

Rohrback.

Desiree, how old are you?

1¢.

And when is yourlbirthday?

January 13th.

So how old were you back in December?
Nine.

What is your dad's name?

Gary lkélemaefa.I

And do you live with him?

Yes.

At what address?

1015 Nevada Street.

Do you live in an apartment there?
Yes.

What apartment number do you live in?
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Q.

Rohrback
A.
Q.
A.
Q.
A.

Q.

7.

Now, who else lives with you there besides your

My sister, Summer.

Does your mom liée with you there?
No.

Where does your mom live?

Tracy, California.

Now, I noticed you used two last names before.
your mom's name?

Yes.

Do you use that sometime?

Most of the time.

And do you use Menees sometime?

Sometimes.

Now, Desiree did you live at that same apartment

over on Nevada Street back in December?

A.

Q.

Yes.

And can you remember who lived next door to you in

apartment number 8 back in December?

A.
0.

A.

Chuck.
Okay. Do you know Chuck's last name?
No.

Do you see Chuck here in the courtroom today?
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1 A. Yes.

2 0. Would you point him ocut for me.

3 Can you lock at him when you point him out,

4 Desiree? Would you do it again?

5 What color shirt does he have on?

6 A. Blue.

7 Q. And does he have a mustache?

8 A. Yes.

9 MR. GRECO: Your Honor, would the recoxrd reflect
10 that she identified the defendant, Charles Maki?

11 THE CQURT: Okay.

12 BY MR. GRECO:

13 Q. Now, Desiree, before Chuck babysat you in December,
14 did you used to like him?

15 A. Yes.

16 0. Did he ever give you things?

17 A. Yes.

18 Q. What kind of things did he give you?

19 A. Popsicles.,

20 0. Okay. Did he give you anything else that you can
21 remember?

22 A. No.

23 Q. Desiree, when Chuck babysat you in December, did
24 Chuck ever do some bad things to you?
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this, Desgiree?

A.
Q.
A.
Q.
A.

Q.

Chuck did to you that morning?

Yes.

Where were you when the first bad thing happened?
At Chuck's house.

In his apartment?

Yes.,

And was he babysitting you?

Yes.

And what were you wearing that day?

A long nightgown.

Okay. Did you have on anything underneath it?
Uh-huh.

What was that?

My underwear.

Panties?

Yeah.

Okay. And what was--well, what time of the day was

Around 9:00.

In the morning?

Yes.

And what did Chuck have on?
His robe.

Okay. What was the first thing that was bad that
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1 A. He started rubbing on my private part.

2 Q.‘ Okay. What did he rub with?

3 A. His pointer finger.

4 Q. Did he rub over your panties or underwear?

5 A. Yes.

6 Q. Okay. What part of you did he rub?

7 A. My private.

8 Q. Okay. Do you know any other words for your

9 private?

10 A. Vagina.

11 Q. Where did you hear the word "vagina"?

12 A. From my parents and at school.

13 Q. Okay. And would you point out for these people
14 where that is so they know what you're talking about. 1Is it
15 where you go potty from?

16 A. Yes.

17 Q. Now, when Chuck first started rubbing you over your
18 underwear, was Summer in the room at that point?

19 A. Yes.
20 Q. Did he tell Summer to go somewhere?

21 A. He asked her to go over to our apartment and get
22 some warm milk.

23 Q. So your apartment next door?

24 A, Yes.
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0.

And did Summer leave?

Yes. |

And when Summer left, did something happen to you?
Yes.

What happened?

Chuck started humping me.

Okay. Now, that's kind of a funny word, "humping."

Where did you hear that one? 1Is that from school?

A,

Q.

Q..
vagina?
A.

0.

Q'

I think so.
Is that what the kids at school call it?
Yes.

What exactly did he do when you say he was humping

He was moving up and down.

Okay. Did he touch--did he put something in your

Uh~huh.

What did he put in your wvagina?

His penis.

And did you learn that word in school, too?
Yeah.

Desiree, have you had any health classes or biology

classes or somethingllike that?

A.

Yes.
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1 Q. What kind of class have you had about body parts?
2 A, Share.

3 Q. What is Share?

4 A. It's a program where a lady teaches you things

5 about your body.

6 Q. And have you heard about what a penis is in

7 school?

8 A. Uh-huh.

9 Q. Is a penis on a woman or a man?
10 A. A man.
11 Q. Okay. Where is the penis located?
12 A. Around where he goes to the bathroom.
13 Q. Qkay. Let's just imagine you were a boy. Can you
14 show us where your penis would be. Same place where your
15 vagina is? '
16 A. Yes.
17 Q. Did Chuck's penis look a lot different than your
18 vagina?

19 A. Yes.
20 Q. All right. Now, when you say-- Did he--well, did
21 he move his penis in and out of your vagina?
22 a. Yes.
23 Q. Could you feel it inside of you?
24 A. A little.
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1 Q. Okay. How far did it go inside of you?

2 A, About an inch or 'so.

3 Q. Okay. Can you show us with your fingers what it

4 felt like? Maybe about that much.

5 Now, did you want him to put his penis inside your
6 vagina?

7 A, No.

8 Q. Did you tel]l. him "No"?

9 A. Yeah.

10 Q. You did tell him "No"? And did Chuck stop right
11 away when you told him "No"?

12 A. No.

13 Q. When Chuck was dﬁing this to you the first time,
14 did he say anything to you?

15 A. Yes.

16 Q. What did he say?

17 A, He said, "Does this feel good?"

18 Q. And what did you say to him when he told you that?
19 A. "No."
20 0. Now, how long did he have his penis inside your
21 vagina the first time?
22 A, Ten minutes or so.

23 Q. Would you like a glass of water, Desiree?

24 I just want you to take your time and relax. Just
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1 real slowly drink that. Okay? Just relax for a few
2 minutes.
3 Desiree, I want you to look at me. Okay? Just try
4 and relax.
5 Desiree, at some point did Chuck stop pushing his
6 penis in and out of your vagina?
7 A. When my sister came back in the room.
8 Q. Okay. How did you know your sister was coming back
9 in the room?
10 A. Chuck heard our screen door shut.
11 Q. The screen &oor back to your apartment?
1z A, Yes.
i3 Q. And what did Chuck do when you heard that?
14 A.| He got off of me.
15 Q. All right. Did Summer, in fact, come inside to
16 Chuck's apartment?
17 A. Yes,
18 Q. And when she came inside, did Chuck let her stay
19 there?
20 a. No.
21 Q. What did Chuck do?
22 A. He told her to go back and get warm milk.
23 Q. Go back to your apartment?
24 A. Yes,
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A.

Q.

And did Summer leave again?

Yes.

And after Sqmmer left what happened next?
He did the same thing to me.

Did he put his penis inside your vagina?
Yes.

Did he move it in and out?

Yes.

Could you feel it inside you?

A little.

And how long was it inside you the second time?
Fifteen seconds, I guess. I'm not sure.
Did it hurt?

Yes.

Why did Chuck stop this second time?

My sister came in with the warm milk.

Did she give it to him?

Yes.,

Now, Desiree, during those first two times he put

his penis inside you did he make you touch any part of his

body that you didn't want to?

A.

Qn

A.

Yes.
What did he make you touch?

His penis.
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How did he make you touch it?

He took my hand and just made me rub it.
Did you want to do that?

No.

Was that during the first or the second time that

his penis inside you?

Second.

Now, Desiree, after the second time, when Summer

came back in with the milk and gave it to him, did you stay

in Chuck's apartment?

A.
Q.
A.
Q.
A.
Q.
A.
0.

A.

No.

Where did you gof

To my house.

Why did you go to your house?

Because I didn't want him to do that to me again.
And were you left alone at your house?

Yes.

Okay. Did somebody come over a short time later?
Yes.

Who came over?

Chuck.

Did he come inside?

Yes,

Did he take you somewhere?
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A. Yes.

Q. Where did he take you?

A.' To our room.

Q. To your room, your bedroom?

A. Yes.

Q. Did he put you down on something?

A. Yes.

Q. What did he put you down on?

A. My sister's bed.

Q. Do you have bunk beds?

a. Yes.

Q. Is your sister's the higher bunk bed or the lower
bunk bed?

A. Lower.

Q. And when he put down on the bunk bed, did he do
something bad to you?

A. Yes.

Q. What did he do?

A. He did the same thing he did to me the first time
and the second time.

Q. Did he put his penis inside you?

A. Yes.

Q. Could you feel it inside your vagina?

A. Yes.
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1 Q. Did he move it in and out?
2 A. Yes.
3 Q. How far didlit go in this time?
4 A. I'm not sure.
5 Q. Can you show us with your fingers?
6 A. (Indicating.}
7 Q. I forgot to ask you. On the second time back at
8 his apartment, how far di& he put his penis inside you that
g time?
10 A. About the same amocunt as the first time.
11 Q. Now, Desiree, going back to your apartment, when
12 you're in your bedroom on Summer's bed, how long did he have
13 his penis inside you that time?
14 A, Twenty seconds or so.
15 Q. Okay. Did he eventually pull his penis out of
16 you?
17 A. Uh-huh. Yes.
18 Q. After he did that did he do something else bad to
19 you?
20 A. Yes.
21 Q. What did he do that was bad?
22 A. He rubbed my private again.
23 Q. Okay. With what?
24 A. With his right pointer finger.
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1 Q. Would you hold up that so we can see what you're
2 talking about when you say "pointer finger." Your finger
3 next to your thumb there?
4 A. Yes,
5 Q. Did he put his finger inside you?
6 A. Yes.
7 Q. Did he move it in and out?
8 A. Yes.
9 Q. Did that hurt?
10 A. Yes.
11 Q. How long did he do that for?
12 A. I'm not sure.
13 Q. Okay. Desiree, can you show us where your chest
14 area is?
15 A. (Indicating.)
16 Q. Okay. What do you call that?
17 A. Boobs.
18 Q. Okay. That's fine. That's what a lot of people
19 call it. Desiree, at any time during any of the times he
20 was doing bad things to you, did he ever touch your boobs in
21 a bad way?
22 A. Yes.
23 Q. What did he do?
24 A. He sucked on my right one.
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Q. Okay. And how long did he do that for?

A. Maybe three seconds.

Q. Did you want him to do that?

A. No.

Q. Did you like that?

A. No.

Q. Was that at his apartment, or was that at your
apartment? !

A. Mine.

Q. Now, Desiree, did Chuck ever ask you to put his
penis inside your mouth?

Q.

things

ever say anything to you about other than what you've talked

about before?

A,

Q.

A.

Q.

A-

Yes.

Did you do that?'

No.

During the entire time he was doing all these

to you, did he ever say anything to you about--did he

He told me Aot to tell anyocne.

Did he say what would happen if you told someone?
Yes,

What did he tell you would happen?

He said he'd have to go to prison or jail.

MR. GRECO: Your Honor, I would ask that the
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defendant be admonished to keep quiet while she's
testifying. He just uttered the word "Bullshit," your
Bonor, and I would request that you warn him very thoroughly
not to make any comments again while this child is
testifying.
THE COURT: The warning is made.
THE DEFENDANT: I apologize, your Honor. It was my
fault. I shouldn't have made a comment.
BY MR. GRECO:
Q. Desiree, I want you to you look at me. Okay?
Desiree, did you tell your dad what happened right
away?
A. No.
Q. How come you didn't tell your dad right away?
A. I was scared.
Q. Were you embarrassed?
A, Yes.
Q. Did you feel bad?
A. Yes.
0. Can you remember when you finally did tell your
dad?
A. In January.
Q. Okay. Well, do you remember the day you told him?

A, No.
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1 Q. Okay. Was it the day before he went down to see

2 Jim Stegmaier at the Reno Police Department?

3 A. Yes.

4 Q. Were you crﬁing when you teold your dad?

5 A. Yes.

6 0. Did you feel better after you told him?

7 A. Yes.

8 MR. GRECO: That's all I have, yocur Honor.

9 THE COURT: Thank you.

10 Miss Schmuck.

11 MS. SCHMUCK: Thank you.

12 CROSS-EXAMINATION

13 BY MS. SCHMUCK:

14 Q. Hi, Desiree: We've talked before, haven't we?
15 A, Yes.

16 Q. Desiree, how many times did Chuck babysit you and
17 Summer; do you remember?

18 A. He never babysat me and Summer.

19 Q. Okay. Well, did he babysit you and then separately
20 Summer?

21 A. Not that I can remember.

22 0. Okay. Well, on that particular day that you've
23 just talked to Mr. Greco about, was Chuck babysitting you
24 that day?
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1 A. Half. Half the day.
2 0. So was that the only time that he ever babysat
3 you?
4 A. No.
5 Q. Okay. Do you remember any other times that he
6 babysat you?
7 A. He babysat me when I didn't have anyone to watch me
8 Mondays and Tuesdays.
9 Q. So did that happen a couple of times, or did it
10 only happen one time? When he babysat you on Mondays and
11 Tuesdays?
12 A. It happened lots of times.
13 Q. Okay. Now, you just talked to Mr. Greco about on a
14 particular day when Chuck babysat you and something bad
15 happened. Was that the only time it happened?
16 A. Yes.
17 Q. What time did you go over to Chuck's apartment that
18 morning?
19 A, Around 9:00.
20 Q. 9:00 o'clock?
21 A. Yes.
22 Q. Do you remember if when you went over that morning
23 was the sun shining?
24 A. Yes.
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1 Q. So it was light outside?
2 A. Yes.
3 Q. When you got over to Chuck's apartment, when you
4 went over there at about 2:00 o'clock, was Summer with you
5 then?
6 A. Yes.
7 Q. So you went over there together?
8 A. Yes.
9 Q. Where was Chuck when you got to the apartment?
10 A, He was walking behind us to his apartment.
11 0. So did he come--did he come over to your dad's and
12 your apartment to get you?
13 A. Yes.
14 Q. So then you walked back over with him?
15 A. Yes.
16 Q. How long had your dad been gone by then?
17 a. An hour or so.
18 Q. Okay. So did you and Summer wake up when Chuck
19 came over?
20 A. No.
21 Q. You were already awake when he got there?
22 A. Yes.
23 Q. So you went over to Chuck's apartment. What did
24 you do when you got to Chuck's apartment?
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1 A, We laid down and watched a movie. )
2 Q. Okay. Wherg were you laying down?
3 A. On the couch.
4 Q. And where was the couch in Chuck's apartment?
5 A. By the wall.
6 Q. And was that in a living room?
7 A, Yes.
8 Q. Do you remember if that room had windows?
9 A, In the dining room.
10 Q. There were windows in the dining room?
11 A. Just one.
12 Q. Okay. Were there any windows in the living room?
13 A. One.
14 Q. Do you remember if the window had a curtain on it?
15 A, It had--yeah, a curtain.
i6 Q. Was the curtain opened or closed?
17 A, It was opened a little.
18 Q. It was open a little. So was there lots of light
19 in the room?
20 A. Yes.
21 Q. Was--were there lights on?
22 A, Yes.
23 Q. So you and Summer laid down on the couch.
24 A. Yes. |
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1 Q. Where was Chuck?
2 A. On the couch.
3 Q. Did you all lay down together on the couch?
4 A. Yes.
5 Q. Was that something unusual to do?
& A, I guess.
7 Q. Had you ever done that before with Chuck?
8 A. I don't know.
9 Q. Okay. So do you remember if-- Was this a big couch
10 you were all laying on?
11 A. Yes.
12 Q. So it was big enough for everybody?
13 A. Yes.
14 Q. How long were you laying on the couch before Summer
15 went back to your house to get the milk?
16 A. I don't knoé.
17 Q. Were you watching a movie?
18 a. Yes.
19 Q. Do you remember what movie you were watching?
20 A. "Santa Claus."
21 Q. Had you watched ﬁost of the movie by that time when
22 Summer left?
23 A, It was in the middle.
22 0. Okay. And Chuck was watching the movie with you?
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A. Yes.

Q. Did he fall asleep?

A. No.

Q. So Summer left your apartment.

A. Yes.

Q. I mean, Chuck's apartment. I'm sorry.

A. Yes.

Q. She went to‘your apartment. How long was she
gone?

A. I don't know.

Q. Was she--did she come back before the movie was
over?

A. Yes. |

Q. Now, you said that after Summer left that Chuck
touched you.

A. Yes.

Q. Okay. How did he touch you?

A. He started humping me.

Q. Okay. Desiree, do you remember what Chuck was
wearing?

A. His robe.

Q. Okay. Did he take his robe off when he started
doing this to you?

A. Yes.
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1 0. Did he--what did he have on underneath his robe?
2 A, Nothing.
3 Q. So he was naked underneath his robe?
4 A. Yes.
5 Q. Do you remember,'Desiree, what you said to Chuck
6 when he started doing that?
7 A. "Stop."
8 0. Okay. Do you think he heard you?
9 A. HNo.
10 0. Did you say anything else to him?
11 A. No.
12 Q. How long was his penis in your vagina? Could you
13 just estimate the time?
14 A. I think-- I'm not sure.
15 Q. Do you think--was the movie still on while this was
16 happening?
17 A. Yes.
18 0. I believe you told Mr. Greco then that Summer came
19 back.
20 Aa, Yes.
21 0. Is that right? Did Summer bring the milk with her
22 when she came back?
23 A. No.
24 Q. When she came back then, she didn't have the milk.
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1 Did she start watching the movie again?
2 A. No.
3 Q. What did she do?
4 A. Chuck told her to go back to the apartment and get
5 his warm milk.
6 Q.' Okay. Warm milk.
7 A. Yes.
8 0. Why warm milk; do you know?
9 A. No.
10 Q. Your sister left and went back to your apartment.
11 A. Yes.
12 Q. Do you know how long she stayed that time?
13 A, No.
14 Q. What did Chuck do when she left?
15 A, The same thing.
16 Q. Okay. Could you tell us then exactly what that
17 was? |
18 A. He just kept humping me again.
19 Q. Now, Desiree, when Summer came back that first time
20 and she didn't have the milk with her, and she came into the
21 apartment, did Chuck have any clothes on?
22 A. He just had his--he put his robe back on.
23 Q. So he had put his robe back on when Summer came
24 in? |
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milk?
A.

Q.

Yes.

When Summer left again, did Chuck take his robe

Yes.
Did Summer eventually come back with the warm
The second time? Yes.

So she brought the warm milk. Is that--did you

leave then? Did you leave Chuck's apartment?

A.

Yes.

Did Summer go with you when you left?
No.

Did you talk to your sister at all?

When we were getting dressed after Chuck did that

to me the third time.

0.

But I meant when she came into Chuck's apartment

I
with the warm milk, did you talk to her at all then?

A. No.

Q. You just left and went back to your apartment?

A.l Yes.

Q. What did you do when you got back to your
apartment?

A. I watched TV and colored.

Q. Do you know how long you watched TV and colored?
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1 A. No.
2 Q. Did Summer come back to the apartment after that?
3 A. No. ,
4 Q. She just--do you know where she was?
5 A. At Chuck's apartment.
6 Q. So at some point you told Mr. Greco then Chuck came
7 to your apartment?
8 A, Yes.
9 0. Was Summer with him?
10 A. No.
11 Q. Do you know where she was?
12 A." At his apartment.
13 Q. So she stayed at his apartment, and Chuck came to
14 your apartment?
15 A. Yes.
16 Q. Now, you were coloring and watching TV when Chuck
17 came in?
18 A. Yes.
19 Q. What did he do?
|
20 A. He brought me to my room.
21 Q. Do you remember what Chuck was wearing at that
22 point?
23 A.I His robe.
24 Q. He still had his robe on?
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Q.

room?

Q.

there?
A.
0.
A.
0.
A.

Q.

penis inside of you in your room, and that lasted for about

20 seconds?

Yes.

Okay. So he took you into your room and Summer's

Yes.

Did he take off the robe?

Yes.

Were the lights én in that room?
No.

Was it dark in there?

It was shady.

So is there a window in that room?
Yes,

Were the curtains open?

No.

So they were closed, and so it was rather shady

Yes.

Could you see the bed in the room?
Yes,

Okay. Could you see Chuck?

Yes.

You told the district attorney that Chuck put his
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Q.

it--like that afterncon, do you remember if something hurt

Yes.
Did it hurt?

Yes.

Desiree, after all of this happened, did you--did

that afternoon?

A.
Q.
vagina?
A.
Q.
hurting
A.
0.
down?
A.

0.

No.

It didn't hurt? Okay.

I don't remember.

You don't remember. Do you ever remember it

at any time after that?

Um=-hum.

Do you ever remember it being difficult to sit

No.

You also told the district attorney that Chuck

asked you to touch his penis.

A.
0.

A.

Yes.

Where did you-- Did you touch his penis?
He took my hand and made me touch it.

Where did he make you touch his penis?

I don't know.

Now, Desiree, I know we have talked before. Do you

66

You didn't hurt in your

V4. 509



V4. 51( . .
1 remember when Chuck made you touch his penis, was--do you
2 remember if his penis was up, or was it down?
3 A. It was straight.
4 Q. It was straight. Okay.
5 A. Yes.
6 Q. Up? Or was it up, or was it down?
7 A. It was in the middle.
8 Q. Do you remember the first time when he put his
9 penis inside of you, could you see it?
10 A. No.
11 Q.  You didn't see it then?
12 A. No,
13 Q. Did you see it the second time?
14 A. No.
15 Q. wWwhat about the third time?
16 A, No.
17 Q. Did you see it when you touched his penis, when he
18 put your hands on his penis?
19 A. Yes. |
20 Q. Do you remember what it loocked like other than
21 whether it was up or down?
22 A. It was hairy.
23 Q. Do you remember what color it was?
24 A. Peach.
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Q. Peach?
MS. SCHMUCK: No further questions at this point,
your Honor.
THE COURT: Thank you.
Any redirect?
MR. GRECO: Just a few, your Honor.
REDIRECT EXAMINATION
BY MR. GRECO:

Q. Desiree, do you remember telling Janet a few
minutes ago that, when she asked you if it was up or down,
that it was about halfway?

A. Yes.

Q. Why don't you take your finger, and using this as
a down, and say that as an up, what do you mean about
hal fway?

A. Like that.

0. Just pointing out that way?

A, Yes.

Q. So it wasn't pointing down to the ground, was it?

A. Um~hum.

Q. Desiree, haq anybody ever done anything like that
to you before?

A. No.

Q. Did you know what was happening to you? Did you
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1 understand what was happening?
2 A. No.
3 0. Oh. And, Desiree, after you left Chuck's apartment
4 and went over to your own apartment, when he put his penis
5 inside you, and his finger, after he put his finger inside
6 you, did you leave that room?
7 A. Yes.
8 Q. You left your bedroom?
9 A. Yes.
10 Q. Where did you go?
11 A. I ran and opened the living room door and shut it
12 and ran in the kitchen.
13 Q. Is the living room door that you open and shut, is
14 that the door to outéide?
15 A. Yes.
16 Q. And if you open and shut it, why didn't you go
17 outside?
18 A. I didn't.
19 Q. But why didn't you?
20 A. Why did I do that?
21 Q. Well, let me ask it a different way, because I
22 didn't ask that wvery good.
23 How come you opened the door, but then ran back
24 inside?
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A.

Q.

Because I wanted him to think I ran outside.
Okay. Did that work?

Yes.

Did Chuck go outside?

Yes.

And are you'sure everything happened that you

talked about in December?

AI

Ql

Yes.

Of 19937

Yes.

MR. GRECO: That;s all I have, your Homnor.
THE COURT: Any recross?

MS. SCHMUCK: Thank you, your Honor.

RECROSS-EXAMINATION

BY MS. SCHMUCK:

Q.

Desiree, afFer these things that you've described

happened, did you get together with Chuck and your sister

and go someplace?

A.

Q.

Yes.

Where did you go?

We went for a walk.

Were you taking Chuck's dog for a walk?
Yes.

Desiree, you had stated that you tock, I think--I
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forget what you called it--a sex-education class?

A.

Q.

Yes.

Is that what you'called it? When you took that

class at school, was that the first time that you had ever

seen a penis or seen a picture of a penis?

A.

0.

A.

Q.

penis?

Honor.

They only showed us the girl's body.
So they didn't show you the boy's body?
No.

Had you ever seen a penis before you saw Chuck's

Yes.

Where did you see it?

When I was real little.

And whose penis did you see?
My dad’'s.

MS. SCHMUCK: I have no further questions, your

THE COURT: Anything else, Mr. Greco?
MR. GRECO: 'No, your Honor.

THE COURT: Okay. Thank you, Desiree. You can

step down. You can be excused.

(Witness excused.)}
MR. GRECO: May we approach again, your Bonor?

(Discussion at the bench.)
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THE COURT: Ladies and gentlemen, let's take a
break. Remember the admonition.

Let's take, I'd say, about 10, 15 minutes. You can
be excused now. I've got one other thing I have to do.

We are going to take up one thing. I'm just going
to excuse the jurors.

Go ahead. You can go.

(The following proceedings
were had without the presence
of the jury:)

MR. GRECO: The State would call Summer Menees,
your Honor.

Summer, I want you to sit in that chair up there.
Is that comfortable?

THE WITNESS: Yeah.

MR. GRECO: Okay. Now, Summer, when I'm talking to
you, I want you to speak right into that microphone. Okay?

THE COURT: Excuse me. I want to have her sworn.

MR. GRECO: I'm sorry, your Honor.

THE COURT: Summer, sweetie, see this lady right
here? Would you stand and face her. Please raise your
right hand. She's gding to give you an cath to make sure
that you tell the truth. Okay?

(Witness sworn.)

72

V4.

515




V4. 516

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

THE CLERK: Thank you. Please be seated.
THE COURT: Okay. Go ahead.
. SUMMER MENEES,
called as a witness on behalf of the State,
first having been duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. GRECO:
Q. Can you tell us your name?
A. Summer.
Q. And what is your last name, Summer?
A. Menees.
Q. And what grade are you in?
A. Second. '
Q. Summer, do you know the difference between the
truth and a lie?
A. Yes.
Q. And is the truth something that happened?

A. Yes.

Q. How about a lie? Is a lie something that

happened?
A, No.
Q. If I said you're a girl, is that the truth, or is

that a lie?
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A. The truth.

Q. And if I said that this lady's hair down here-- Can
you see her from up there?

A. Yes.

0. If I said her hair is blonde, is that the truth or

is that a lie? :

A. A lie.

Q. How come it's a lie?

A. Because it's brown.

Q. If I were to say you go to junior high school, is

that true, or is that a lie?

A. A lie.

Q. How come that's a lie?

A. Because I'm only in second grade.
Q. Can you see my coat from there?
A. Yes.

Q. If I told yéu my coat was purple, is that the
truth, or is that a lie?

A, A lie.

Q. Why is that?

A, Because it's gray.

Q. Okay. And do you remember Janet from the
preliminary hearing over in the other court across the

street a few months ago?
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A-'

Q.

Yes.

If Janet and I ask you some questions, will you

tell us the truth?

A.

Qo

A,

Q.
about?

A.

Q.

A,

that the

Schmuck?

Honor.

testify.

Yes.
To every question we ask?
Yes.

Even if the questions are kind of hard to talk

Yes.

You promise?

Promise.

MR. GRECO: Your Honor, at this point I would ask
child be deemed competent to testify.

THE COURT: Do you have any questions, Miss

MS. SCHMUCK: 1I don't have any questions, your

THE COURT: Yes, I think Summer is competent to

Summer, that means that you can testify. Okay?

We're going to take a little break now. Do you

mind doing that right now?

THE WITNESS: Yeah.

THE COURT: I am going to take a break. We are
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1 going to leave here. Why don't you go ahead with Mr. Greco
2 and make yourself comfortable. We'll be back in about 10 or
3 10 minutes. Okay?
4 " We will be in recess.
5 THE WITNESS: Okay.
6 | {Recess. )
7 THE COURT: The jury is present. Mr. Maki is
8 present with counsel, and Mr. Greco is present.
9 We can proceed.
10 MR. GRECO: Your Honor, the State would call Summer
11 Menees.
12 THE COURT: Okay. As in the first case, ladies and
13 gentlemen, Summer has been sworn in, and she's ready to
14 proceed.
15 MR. GRECO: May I approach the witness, your
16 Honor?
17 THE COURT: Certainly.
18 BY MR, GRECO:
19 Q. Would you tell us what your name is.
20 A, Summer.
21 Q. And, Summer, what is your last name?
22 A, Menees. !
23 Q. And how old are you, Summer?
24 A. Eight.
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1 Q. And when is your birthday?
2 A, February 28th.
3 Q. And so how old were you back in December?
4 A. Seven—and—a;half.
5 Q. What grade are you in, Summer?
6 A. Second.
7 Q. And where do you go to school?
8 A, Peavine.
9 Q. What is your fav;rite subject over there at
10 Peavine?
11 A. Math.
12 0. Do you know what six plus six is?
13 A. 12.
14 Q. Good. Do you know what 10 plus 10 is?
15 A. 20.
16 Q. Have you learned your ABC's yet?
17 A., Yes.
18 Q. Can you tell us those?
19 A. A,B,C,D, E, ¥, G, H I, 3, K, L, M, N, 0, P, Q,
20 R, 8§, T, U, V, W, X, Y and Z. Now I know my ABC's. Next
21 time why don't you sing them with me?
22 THE COURT: Go ahead, Mr. Greco. Want to sing?
23 BY MR. GRECO:
24 Q. Well, that was very good, but I don't sing as good
\
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1 as you. But I am not goiﬁg to do that.
2 Can you tell us where you live, Summer?
3 A. Nevada Street.
4 Q. Do you know your address?
5 A, 1015.
6 Q. 1015. Do you live in an apartment there?
T A, Yes.
8 Q.. What number do you live in?
9 A, 7.
10 Q. And who lives with you there at number 7?7
11 A. My dad and my sister.
12 Q. Okay. What is your sister's name?
13 A. Desiree.
14 Q. And did you live in that same apartment number 7
15 back in December?
16 A. Yes.
17 Q. Now, can you remember back in December who lived in
18 apartment number 8 right next door to you?
19 A, Yes.
20 Q.J Who was that?
21 A, Chuck.
22 Q. Do you know Chuck's last name?
23 A, No.
24 Q. Okay. Do you see the man you're talking about,
78

R V4. 521



V4. 522 . ! .
1 Chuck, in the court?
2 Okay. Would you point him out for these people?
3 A. (Indicating.) ,
4 Q. Summer, you have to look at who you're pointing out
5 at so we know who you're looking at. What color shirt does
6 he have on?
7 A. Green.
8 Q. Does he have a mustache?
9 A. Yes. :
10 MR. GRECO: Your Honor, would the record reflect
11 she identified the defendant, Charles Maki?
12 " THE COURT: Yes.
13 BY MR. GRECOQ:
14 Q. Summer, did Chuck ever babysit you in December?
15 A. Yes.
16 Q. And who else did he babysit besides you?
17 A. My sister.
18 Q. Desiree?
19 A. Yes.
20 Q. All right. ‘Now, before December did you like
21 Chuck?
22 A. Yes.
23 Q. Did Chuck ever give you anything before December,
24 like any gifts or anythinq like that?
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A. Candy. t

Q. Okay. Did you like that?

A. Yeah.
Q.. Okay. Did Chuck have a dog?
A. Yes.

Q. Do you know what 'kind of dog it was?

A. German Shepherd.

Q. And where did he keep his dog?

a. In his house.

Q. Did he let you play with his dog?

A. Yes,

Q. Was that fuﬁ?

A. Yes.

Q. Did you like that?

A. Yes.

Q. Now, Summer, can you recall-- Well, did Chuck
babysit you in December?

A. Yes.

Q. Can you recall any time in December when Chuck was
babysitting you that he did some bad things to you?

A. Yes.

Q. Did he do the bad things all in one day?

A. No.

Q. Okay. Tell us the first thing, the first bad thing
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that Chuck did to you. What did he do to you?

A.

Qo

kind of pants? r

A.

Q.

pants?

Q.
pulled
A.
Q.
A.
Q.

A,

0.

A.

private part.

Q.
A.
Q.

A'

He pulled down my pants and stuff,

Okay. On that date what were you wearing? What

Stretch pants and my nightie shirt and my slippers.

Did you have on any underwear underneath the

Yes.

Were they panties, little girls' underwear?

Yes.

And what did he do again now with your pants? He
them off?

Yes.

Did he pull your underwear off, too?

Yes.

And did he touch you some way?

Yes.

What did Chuck do?

He spit on his finger and rubbed it around my

Did you want him to do that?
No.
Did you think that was gross?

Yes,
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1 Q. Did you tell him not to do that?
‘2 A, No.
3 Q. Well, did you say anything to him?
4 A. I said, "That's enough.”
5 Q. And how long did he do that for?
6 A. I think about five minutes or something. And
7 then-- |
8 Q. Can you remember which finger Chuck used?
9 A. His pointy.
10 Q. His what?
11 A, Pointy finger.
12 Q. Can youn show us what a pointy finger is?
13 A, (Indicating.)
14 Q. All right. Where did he touch it to, again?
15 A, Around my private part.
16 Q. Okay. Can you show these pecple where your private
17 part is? 1Is that where you go potty?
18 A. Yes. |
19 Q. Summer, after Chuck touched you with his finger,
20 did he touch you with any other part of his body that same
21 day?
22 a. Yes.
23 Q. What did he do next?
24 A, He rubbed his private around my private part.
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Q.

private

A.
Q.
A.

Q.

All right. Now, where was Chuck's private part?
On mine.

All right. But on his body. Where is a private
a boy or man's body?

Same place.

Same place. All right. Does it look like your
part?

No.

Did it look a lot different?

Yes.

When he touched his private part to your private

part--well, how did he--was he holding his private part?

A.
Qo
A.

Q.

Yes.
Is that how he touched it to yours?
Yes.

What did he do with it when he touched it to your

private part?

A.
Q.
A.
Q.
A.

Qc

He rubbed it around.

Did you want him to do that?

No.

Did you teli him not to do that?

That's when I told him, "That's enough."

And how long did he rub his private part around

yours for?
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A. About 10 seconds or something.

Q. And after he had done that--well, did he put his
private part inside your private part?

A. A little.

Q. Was that the same day?

A, Yeah.

Q. Was that after he had rubbed it around the cutside
of your private part?

A. Yes.

Q. When he put it inside, you say a little, how

much--how far did it go inside your private part?

A. That far, (indicating.)
Q. Could you feel it actually inside you?
A. Yes.

Q. Now, I think you said a little while ago, you said
something about it didn't all happen on one day. Did he try
and do something else on another day?

A. He tried to do the same thing on another day.

Q. Was this after the first day?

A. Yes.

Q. And did you--well, did he do the same things

A. He tried to, but I said "No."

Q. And what did he try and do exactly? What did he
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1 want to do?

2 A. Wanted me to touch his private part.

3 Q. Did you--you did not do that?

4 A. No.

5 Q. Why didn't you do that?

6 A. Because I don't like it.

7 Q. Now, Summer, when Chuck had his private part inside

8 your private part, what did he do with it?

9 A, He moved it up and down.

10 Q. Was he moving it in and out of your private part?
11 A, No. Going side by side.

12 Q. But it was inside your private part?

13 A, Yes.

14 Q. Now, when Chuck did those things to you with his
15 finger, his pointy f%nger, and with hisg private part, was
16 Desiree in the room where you were at when it happened?

17 A. No.

18 0. Where were you when it happened? 1In what room?
19 A. His room.

20 Q. In his apartment. Can you recall which room in his
21 apartment you were in?

22 A. His bedroom.

23 0. Now, after he did these bad things to you, did he
24 say anything to you about whether or not you could tell

85

V4. 528



V4. 529 ® ®

1 other people?

2 A. He said, "Don't tell anybody, or else I'll have to
3 go to jail."

4 Q. Summer, did you tell your dad, Gary, what happened
5 to you right away?

6 A. No, not right away.

7 Q. Did Desiree eventually tell your dad some bad

8 things had happened to her?

9 A. Yes.

10 Q. Was that in January?

11 A. Yeah.

12 Q. And were you there the day Desiree told your dad
13 what had happened to her?
14 A. Yeah. I wasn't in the room, though.

15 Q. Pid you and your dad sit down and talk about the
16 things that happened toc you?

17 A. Yes.

18 Q. And do you remember the morning after you told your
19 dad going down to the police station and seeing Detective
20 Stegmaier?
21 A Yes.

22 Q. Can you remember what his first name was?

23 A, Stegmaier?

24 Q. Okay. Do you know what his first name was? If you
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1 don't, that’'s fine.
2 A. No.
3 Q.W Okay. Do you remember Detective Stegmaier
4 interviewing you?
5 A, Yes.
6 Q. Did you know you were being videotaped on a
7 camera?
8 A. Yes.
9 Q. Did you tell Detective Stegmaier the truth?
10 A. Yes.
11 Q. To each and every single question he asked you?
12 A. Yes.
13 - MR. GRECO: That's all I have, your Honor.
14 THE COURT: Thank you.
15 Miss Schmuck.
16 MS. SCHMUCK: Thank you, your Honor.
17 CROSS-EXBMINATION
18 BY MS. SCHMUCK:
19 0. Hi, Summer.
20 A, Hi.
21 Q. You remember me?
22 A. Yeah.
23 Q. Summer, when you were just describing these things
24 that happened to the distriect attorney, do you remember when
87

V4. 530



V4. 531

10
11
1z
13
14
15
16
17
i3
19
20
21
22
23

24

® ®

they happened?

A. Yes.

Q. When did they happen?

A, In the morning.

Q. Do you remember if they happened before Christmas
last year?

A, I'm not sure.

Q. Okay. Do you remember it being close to Christmas

at all?
A. Yes,.
Q. So it was sometime close to Christmas?
A. Yes.
Q. Do you remember if it was before Christmas?
A. No.

Q. Okay. How often did Chuck babysit you?

A. About four or five times.

Q. Was there a certain day of the week that he would
babysit you?

A. No.

Q. So it could be any day of the week?

A. Yes.

Q. Okay. You said this--the events that you were
describing to the D.A. occurred about 9:00 o'clock in the

|
morning?
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1 A. I think so.
2 Q. Okay. Do you remember what day of the week that
3 was?
4 A. When he did it to me? Sunday.
5 Q. It was a Sunday. Okay. Did your dad have to work
6 that day?
7 A. Yes.
8 Q. And did you wake up that morning when your dad was
9 still at home?
10 A. Yes.
11 Q. So your dad was there?
12 A, Yes.
13 0. Did you talk to your dad about where you were going
14 to stay that day?
15 A. Yes.
16 Q. Okay. Did fou know that you were going over to
17 Chuck's house?
18 A. No.
19 Q. Okay. How did you know then to go to Chuck's
20 house?
21 A. Well, we can staf at our house or go over to his
22 house.
23 Q. Sometimes when Chuck babysits you, do you just stay
24 at your house?
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A.

Q.

Sometimes I do.

Sometimes when Chuck babysits you, do you stay at

your house, and he stays at his house?

house?

Q.

wearing?
A.
Q.
A.
Q.
A
Q.
A.
Q.

A.

Yes.

Does it work that way?

Yes.

But on this morning did you go over to Chuck's
Yes.

When you got over to Chuck's house, was he there?
Yes.

Where was he when you got there?

In his living room.

In his living room. Do you remember what he was

A bathrobe and his underwear.

What did you do when you got over to the house?
I sat down on his couch.

And what did-- Was Desiree there?

Yes.

Did she sit on the couch?

Yes.

Okay. Did you all do something?

Well, Desiree was laying with Chuck, and I was
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laying

on the

on top of the couch.

Well, where were Desiree and Chuck?

On where you sit, that part.

Okay. So they were sitting on the couch?
Yeah. I mean, tﬁey were laying on the couch.

They were laying on the couch, and you were sitting

couch?

I was laying, too. I wasn't with them.

You weren't with them?

1 was. Sti%l on the same couch, but I was on top.
What were you on top of?

The top of the couch.

You mean, like the back of the couch?

Yeah.

Okay. Were you all doing something?
Watching TV.

Do you remember what you were watching?
Christmas Movie.

Is that what it was?

I don't know the name of what it was called.
But it was a Christmas movie?

Yes.

How long did you watch the Christmas movie?

I think for an hour.
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1 Q. Did you watch the whole movie?

2 A. Yes.

3 Q. So you saw éhe whole movie?

4 A. Yes.

5 Q. After the movie was finished, what happened?

6 A. Well, we went over to our house.

7 Q. Okay. All of you?

8 A. No. Just me andIDesi.

9 Q. You and Desiree. Okay. Did you-~you went over to
10 your house. Did you watch TV at your house?

11 A. Yes.

12 Q. Did Chuck come over to your house?

13 A, Yes. |
14 Q. Then what happened? Did anything happen when he
15 came to your house?

16 A. No.

17 Q. Did you watch TV there?

18 A. Yes.‘

19 0. Did you watch another movie?
20 A, No.
21 Q. You talked about Chuck doing something bad to you-=~
22 A. Yes.
23 Q. ==to the D.A. When Chuck did something bad to you,
24 did he have any clothes on?
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0.

No.

So he didn't have his robe on?

No.

And he didn't have his underwear on?

No. |

Did he have anything on?

No.

Could you see his penis?

Yes.

Do you remember what it looked like?

Yes.

What did it look like?

Around it was hairy, and it was long a little,
Do you remember what color it was?

Same color as his whole body.

You also talked about Chuck using his finger.
Yes.

Now, I didn't see you because I was sitting down,

but could you show me which finger he used?

A.

Q.

A.

(Indicating.)
That is what you call the pointy finger?
Yes-

MS, SCHMUCK: I think the record should indicate

that was an index finger.
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THE COURT: Okay.

MS. SCHMUCK: No further gquestions, your Honor.

THE COURT: Any fedirect, Mr. Greco?

MR. GRECO: No questions, your Honor.

THE COURT: Thank you, Summer. You can step down,
and you can be excused, sweetie.

{Witness excused.)

MR. GRECO: The State would call Gary Menees next.

Gary, step up to the front of the courtroom, and
they'll swear you in.

THE COURT: Come on up here, sir.

THE CLERK: Mr. Menees, before you have a seat,
please raise your right hand to be sworn.

(Witness sworn.)
MR. GRECO: Your Honor, may I use the podium?
THE COURT: Yes.
GARY MENEES,
called as a witness on behalf of the State,
first 'having been duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. GRECO:
Q. Would you please state your name.

A. Gary Menees.
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well?

And where do you reside?

1015 Nevada Street.

Is that an apartment complex?
Number 7, yes.

And is that within the City of Reno?
Yes.

In Washoe County, Nevada?
Yes,

And are you married?

Ho.

Do you have any children?

Two young girls.

What are their names?

Desiree and Summer.

And what is their last name?

Rohrback.

Now, do they occasionally use the name Menees as

Yes.

And why do they use the name Rohrback?
That's their mother's name.

Is that your ex-girlfriend?

Yes.

What is your ex-girlfriend's full name?
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Q.

number 77

A.

Q.

Marletta Rohrback.

In what city does she reside?

Tracy, California.

How old is Desiree?

10.

How old is Summer?

Eight.

And do both those children live with you now?
Yes, they do.

Did they live with you in December--
Yes.

-~—of 1993? Was the answer to that yes?
Yes.

And how long have you lived at that particular unit
!

Six years.

Now, referring your attention back to December of

1993, can you recall who was residing in unit number 8 next

door to you?

A.
Q.
A.
Q.

A,

Chuck Maki.

And do you see Chuck Maki in the court?
Yes, I do.

Would you point him out.

Right here.
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1 Q. And what color shirt does he have on?

2 A. Green.

3 Q. Does he have a mustache?

4 A. Yeah.

5 MR. GRECO: Your Honor--

& BY MR. GRECO:

7 Q. Is that the 'table labeled "Defendant"?

8 A. Yes.

9 MR. GRECQO: Your Honor, would the record reflect
10 that he identified the defendant, Charles Maki?

11 THE COURT: That's fine.

12 BY MR. GRECO: |

13 Q. Now, when did the defendant first move into that
14 apartment number 8?

15 A, March or April, I think.

16 Q. Of 19932

17 A. Yes, '93.

18 Q. And were De;iree and Summer living with you at that
19 time?

20 A. Yes, they were.

21 Q.I Did you help the defendant cut in any way when he
22 moved in?

23 A. Yes. Financially, furniture-wise, utensils,

24 sometimes food.
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1 Q. Did you become friendly with the defendant?

2 A.' Yes.

3 Q. Did the defendant become friendly with your girls?
4 A. Yeah. '

5 Q. Describe what the defendant did when you say he

6 became friendly with the girls?

7 A. He'd let them play with his dog, and he'd keep

8 popsicles in the freezer. He had a niece that would come

9 over. The girls liked him. They trusted him. So did I.
10 Q. And did youlallow the defendant to babysit your two
11 girls on more than one occasion in December?

12 A. Yes.

13 Q.I And--well, was he their regular babysitter?

14 A. No, he wasn't,

15 0. Why did you have to ask the defendant to babysit
16 the girls in December?

17 A. Because the regular babysitter was unavailable at
18 the time.

19 Q. And did you pay Mr. Maki when he watched your

20 girls? ,

21 A, Yes, I did.

22 Q. Now, referring your attention to January 18th of
23 this year, on this date did you receive some disturbing news
24 from one of your girls?
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A. Yes.

Q. Which girl? Which of the girls was it, Gary?

A. Desiree.

Q. And when Desiree gave you this news, would you
describe her emotional state for the jury.

A. It's about like mine is right now.

Q. Was she crying?

A. Crying.

Q. And without getting into the content at this point
of what exactly Desiree said to you--

A, She said Chuck had touched her--well--

0. Let me stoplyou there because you didn't understand
me. Without getting into her specific statements, did she
talk about Mr. Chuck Maki?

A. Yeah.

0. BAnd did she tell you that he had done certain
things to her?

A. Yes.

Q. What did you do after you finished your
conversation with Desiree?

A. Well, I knew what I had to do, so I called 9211.

Q. And did a Reno patrol officer come to your
residence shortly thereafter?

A. About 20 minutes.
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Q. Now, referring your attention to the next morning
of January 19th of this year, did you take the girls down to
the Renc Police Department?

A. Yes. |

Q. For what purpose?

A. So they could be interviewed.

Q. And do you recall who the detective was who
interviewed your girls?

A. Yes. Jim Stegmaier.

0. What time did you arrive at the police department?

A. 11:0C a.m.

Q. Can you recall at approximately what time the
interview of your girls were finished?

A. Somewhere between 12:00 and 12:30.

Q. And sometime later that day did you learn that the
defendant had been arrested by Detective Stegmaier?

A. Yes.

Q.' How did you learn that?

A. He had called me. Detective Stegmaier called me.

0. Now, Mr. Menees, 'later that evening did the
defendant, Charles Maki, telephone you?

A. Yes, he did.

0. And can you recall at approximately what time that

was?
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A, Somewhere between 4:00 and 6:00.

Q. In the afternoon?

A. Yes.

Q. And did he talk to you about his situation?

A. Yes, he did.

Q. And what statements did the defendant make to you
over the telephone?

A. Well, T answered the phone. He was crying and told
me not to hang up. He had to talk to me. And said he was
very sorry for what he had done.

Q. Did he mention Desiree and Summer specifically when
he said--

A. He said my girls. You know, "I'm sorry for what I
did to the girls."” He didn't know why he did it, but he did
it.

Q. Did he say anything else?

A. And he was sorry he screwed up a friendship.

Q. Did he say any statements regarding placing blame
in the matter?

A. Yeah. He told me not to blame my girls.

Q. And did he say anything else to you that you can
remember?

A. Or myself.

0. Anything else?
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1 A. He said that he wouldn't hurt those girls for the
2 world.

3 Q. Did he tell you he loved them?

4 A, Yeah.

5 0. Now, after that telephone call in the evening of

6 January 19th did the defendant ever call you again?

7 A, Four days later.

8 Q. So that would be January 23rd?

9 A. Yeah. On a Sunday.

10 Q. And did his story or his comments change this time
11 when he talked to yod on the telephone?

12 A. Yes, he did. He asked me to drop the charges.

13 Q. And did you tell him you were going to drop the

14 chargeé?

15 A. No.

16 Q. When you say he asked, did he plead with you?

17 A. Yes, he did. He practically begged me to. He told
18 me that he didn't know what he was saying when he admitted
19 what he did. The only thing he admitted to was being in the
20 shower, and Summer coming in and washing his back and legs
21 for him. ,
22 Q. That was on the second telephone call?

23 A, That was on the second one. It's the only one he
24 said he could remember.
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1 Q. Did he suggest or imply that your girls might be
2 lying on this second telephone call?
3 A. Yes, he did:
4 Q. What did he say specifically?
5 A. He said he didn't know why they were lying. And I
6 told him they weren't lying. And he suggested that they
7 were mad at him because they--he wouldn't let the neighbor
8 kids come up intoc my aparfment without adult supervision.
9 And that's the only thing that he told me he could think of
10 why the girls would be lying.
11 Q. And how many times did he ask you to drop the
12 charges?
13 A. Twice, right at the end of our conversation. I
14 told him "No." And I asked him please not to call me
15 again.
16 Q. And did he say why he was asking you to drop the
17 charges, anything in addition to what you've already told
18 us?
19 A, Well, when he first asked me, he said it was his
20 attorney's idea, but he told me that he might be looking at
21 a long time--
22 Q. Let me stop you there. You've answered my
23 question.
24 And after you told him that your girls are not
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1 liars, did that end the conversation?
2 A. No. I just told him--told him he was lying, and
3 they weren't.
4 0. And how did you respond to that?
5 A, Me? How diq I respond?
6 Q. No. How did the defendant respond?
7 A. He just told me they were lying.
8 Q.‘ And after that telephone call did the defendant
9 ever call you again?
10 A. No, he didn't.
11 MR. GRECO: That's all I have, your Honor.
12 THE COURT: Thank you.
13 Miss Schmuck.
14 MS. SCHMUCK: Thank you, your Honor.
15 CROSS~EXAMINATION
16 BY MS. SCHMUCK:
17 Q. Mr. Menees.
18 A. Yeah.
19 Q. In the first conversation that you had with Mr.
20 Maki, you told the district attorney that he said he was
21 sorry; is that correct?
22 A. That's what he said, yes.
23 Q. Did he say specifically what he was sorry about?
24 A, No. He just~-he just said he was sorry for what he
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1 had done to the girls. I
2 Q. Okay. But he didn't tell you specifically what had
‘3 happened? |
4 A. No.
5 Q. Were you aware at any time when Mr. Maki would stay
6 with the girls of any other boys coming into your house?
7 A. No, none at all, because no children are allowed up
8 there without adult supervision.
9 Q. So as far as you know, no one else came into your
10 apartment when Mr. Maki was staying with the girls?
11 A. Yes, ma’am.
12 Q. At the time that Mr. Maki came to live at this—-the
13 apartment-- Number 8, I think is what you said.
14 A. Yes.
15 Q. Was he working?
16 A. No. He was disabled.
17 Q. So did he--he stayed home most of the time?
18 A, Most of the time, yes. He was inside. He'd go
19 outside with his dog, walk around the neighborhood. But
20 most of the time he was there. And he'd come over and
21 visit. He'd be bored.
22 Q. When you say he was disabled, could you describe
23 what you meant by that.
24 A. Well, he had an accident. He fell through a
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skylight. That's what he told me. He was pretty well
broken up. Had metal pins in his back and his legs. So I
felt kind of sorry for him.

Q. Was he able to get around ockay?

A. Yeah. Yeah.

Q. Do you ever remember him being in a wheelchair?

A. No, he was never in a wheelchair.

0. Were you and Mr. Maki good friends? i

A, I'd say good acquaintances. Like I say, I trusted
him. I had no reason to think anything would happen.

Q. You stated a number-~- I want to make sure I heard

|
you correctly. Did you say that Mr. Maki's niece came to
visit him?

A. Yes. His sister would come over, and at the time
she had-~I think a three-year-old girl. And so the niece
and her mother would be there with him.

Q. Was the niece ever there with Mr. Maki without the
mother?

A. Not to my knowledge, no.

Q. How often do you recall Mr. Maki babysitting?

A. Three, maybe four times.

Q. Was that concentrated within a particular period of
time, or was that throughout the entire time that you knew

Mr. Maki?
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A. From maybe November through December.

Q. So it was a period of about a month where he
babysat three or four times?

A, Month or two months, yeah.

MS. SCHMUCK: No further questions, your Honor.
THE COURT: Any redirect?
REDIRECT EXAMINATION
BY MR. GRECO:

Q. Mr. Menees, at any time since January 19th have
either of your daughters made any statements to you saying
that anyone else other than the defendant has ever
improperly touched them in a sexual way?

A, No.

MR. GRECO: That's all I have, your Honor.
THE CQURT: ‘Any recross?
MS. SCHMUCK: Nothing further, your Honor.
THE COURT: Thank you, Mr. Menees. You can step
down aﬁd be excused.
(Witness excused.)
MR. GRECO: Your Honor, can we approach the bench
for a second?
(Discussion at the bench.)
THE COURT: Ladies and gentlemen of the jury, let

take a short break. Remember the admonition.
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(Recess.)
THE COURT: Okay. The jury is present. Mr. Maki
is present with counsel. Mr. Greco isg present.
We can proceed.
MR. GRECO: Your Honor, the State calls Cathy
Peele.
CATHLEEN MARIE PEELE,
called as a witness on behalf of the State,
first having been duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. GRECO:

Q. Would you please state your name and spell your
last name.

A. Cathleen Marie Peele, P-double e-~l-e.

0. And would you please describe for the jury your
general educational background.

A. I am a regi;tered nurse. Graduated from St.
Joseph's School of Nursing in 1983 from San Francisco. And
I attended the University of California, Davis Nurse
Practitioner Program in Pediatrics.

0. And would you summarize your employment history
gsince 1986, First please just focus on your employment at

the SAINTS Clinic and at UNR during that period.
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1 A. Okay. I am a~-I started out in 1986 as a clinical
2 instructor for the University of Nevada School of Medicine,
3 Department of Pediatrics, in which I was a nurse
‘4 practitioner and clinic administrator for a specialty
5 clinic.
6 And I'm also the Director of the Washoe County
7 Children's Sexual Abuse Investigation Team. And since have
8 been promoted to a c¢linical assistant professor with the
9 Department of Pediatrics.
10 Q. And when dié you receive that promotion at UNR?
11 A. Four years ago.
12 Q. What is your specific position at Washoe County
13 SAINTSIProgram?
14 A, T'm the director and a nurse practitioner.
15 Q. What does SAINTS stand for?
16 A. SAINTS stands for Sexual Abuse Investigation Team,
17 Washoe County children.
18 Q. And what do your duties at the UNR Medical School
19 include? I know you said you're an instructor. But
20 specifically what do you instruct students in?
21 A. I instruct students in their first through fourth
22 year in how to properly examine children, do pediatric
23 assessment. Also to include assessments of alleged sexual
24 abuse victims.
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1 Q. And in terms of your duties at SAINTS Clinic, what
2 do you do there? '
3 A. My duties at the SAINTS Clinic are probably
4 fourfold.
5 ' First I am a nurse practitioner, so I examine the
6 children.
|7 Secondly, I'm thé director, and I'm in charge of
8 the development of the program.
9 And I'm in charge of the financial and the fiscal,
10 and I write the grants.
11 I'm also a consultant in the medical area for
12 sexual abuse. |
13 Q. Can you give us a rough estimate of how many
14 children you have examined who were suspected of being
15 sexually abused over the years?
16 A. I've examined over 3,000 children who have been
17 allegedly sexually abused.
18 Q. Are you currently an instructor at any other
19 institutions other than UNR Schoocl of Medicine?
20 A, Yes, I am.
21 Q. Where?
22 A. I am a faculty member at the National Judicial
23 College and at the National Juvenile and Family Court
24 Judges.
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Q. And at those two institutions what type of topics
do you lecture on?

A. We lecture on the dynamics of sexual abuse, the
medical aspect, collecting of forensic evidence, and medical
aspect and psychological aspects of sexual abuse.

Q. And are you affiliated with any organizations orx
entities that deal primarily with sexual abuse or child
sexual abuse?

A. Yes, I am.

Q. Would you just outline two or three of what you
think are your most important affiliations in that regard.

A. I'm a member of the American Professionals Abuse of
Child Professionals~-or Abuse on Children.

I am—-I belong to the Forensic Nurses Associlation.
And I'm a member of the National Pediatric Nurse
Practitioners Association and Foundation.

Q. Have you had any articles dealing specifically with
child sexual abuse accepted for publication by any
periodicals or magazines?

A. Yes, I have. I have a publication that will be
coming out in "Clinical and Forensic Medicine" on stress of
child abuse examinations.

Q. Is that the Journal of Clinical Forensic Medicine?

A. Yes, it is.
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1 Q. And over the years have you received a number of
2 honors in conjunction witﬂ your professional duties?
3 A. Yes.
4 Q. Why don't you highlight, give us two or three
5 examples of what you think are the most important honors.
6 A. I received the Nurse of the Year Award in 1991 for
7 innovations in nursing.
8 I've received a five-year service from the National
9 Judicial College for my service in education to the judicial
10 systemt
11 Q. And, finally, have you been awarded any grants,
12 either individually or in your professional capacity, in
13 your connection with those entities you described earlier
14 over the years?
15 A. Yes, I have.
16 Q. And again would you please just click off a few of
17 what you think are the most important grants that you think
18 you have received?
19 A. Well, I've written and received over 20 grants, and
20 they are from state, federal and local.
21 Q.' What is the--roughly what is the aggregate amount
22 of all those 20 grants?
23 A. I've never really counted them up. I'm sure over
24 two or 300,000.
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1 Q. Now, on January 24th of this year did you examine
2 two children by the name of Desiree Rohrback Menees and
3 Summer Rohrback Menees?
4 A. Yes, I did.
5 Q. And where did that examination occur?
6 A. It occurred at Washoe Medical Center, the SAINTS
7 Clinic.
8 Q. And do you have any type of room set up there
9 specifically for examining children?
10 A. Yes, we do.'
11 Q. Describe that room.
12 A. Well, it's in the old part of Washoe Med, and it's
13 very much like a physician's room where you take your
14 children or kids to be examined in that it has the scale for
15 height and weight, and it 'has the blood pressure cuffs and
16 examining table. We have all sorts of posters for the
17 children for the various ages.
18 Q. And when you examined Desiree and Summer on that
19 day, what was the purpose of your examination?
20 A. The purpose of my examination was to provide a
21 complete pediatric a;sessment, head-to-toe evaluation for
22 alleged sexual abuse.
23 0. Now, in each case where you examine a child for
24 allegeé sexual abuse, I take it you start with the wvisual
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@ @
exam.
A. Yes, I do.
Q. Do you supplement that visual exam with an
examination by some type of equipment?

A.: Yes, I do.

Q. What equipment do you utilize?

A. We have a video colposcope, which is the-- The
videoscope is used primarily with women who have OB-GYN
problems where they need lasering of their cervix, but it's
now known to be used in most sexual abuse clinics in that it
is a very bright light. It's fiber-optic and provides
high-powered magnification. It helps us look at the
vascularity. OQOurs ié a video so that it helps us-- I can
print out pictures and actually videotape the segments of
their genital and anal exam that I need to.

Q. Do you also take a patient history in each case
where you examine a child for possible sexual abuse?

A. Yes. |

Q. Do you use that to assist in your diagnosis as
well?

A. Yes, I do.

Q. Now, moving to Summer first, the younger of the two
children, how would you describe her general overall

health?
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A. It was fine. She was cooperative. And there were
really no major problems. She had-~she did have some fluid
in one of her ears. And she needed some dental work. BRut
basically her overall condition was good.

Q. Did you perform a vaginal exam on Summer?

A. Yes. Genital exam. I didn't do an internal
inspection of her vaginal area.

Q. And when you examined that area--well, let's
specifically move to the hymen first. Did you notice
anything unusual as you e*amined Summer 's hymen?

A, Yes, I did.

Q. What was that?

A, Well, the hymenal tissue-- I don't know. It's hard
to explain without giving you a diagram. But the hymenal
tissue sits behind-—%et me just give you a quick--urethra,
which is where they pee from. Then you have your labia,
outer labia and smaller labia, the inner labia. Then the
hymenal tissue sits back in there, which is the opening to
the vagina.

Her hymenal tissue was rolled and thick, and the
edges were not smooth. They were rolled and thickened.

Q. And was that immediately apparent on your wvisual

examination?

A. Yes, it was.
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Q. Did you use the equipment you described earlier to
check the child's vascularity?

A. Yes, I did.

Q. Did you notice anything unusual about--~ Well,
strike that.

Would you define for the jury what you mean by
"vascularity."” What does that mean?

A, When we talﬂ about vascularity, we are talking
about blood vessels and what the pattern looks like when we
look down there.

Q.I Does vascularity also include the idea of the
amount of blood flow into the area?

A. Right.

Q. Did you notice anything unusual about Summer's
vascularity?

A. She had an increase. It was more red in a
particular area than you'd like to see. She had an increase
of redness in vascularity.

Q. Would I be accurate in saying there was more blood
flow in that particular area than you would expect to see in
a child of that age?

A. Well, there were more changes in the vascular
pattern.

Q. And did you examine Summer's vaginal vault opening
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1 as well?
2 A. Well, I didn't go into the vaginal vault. The
3 vaginai vault is inside. 8o with the use of the colposcope,
4 though, I was able to see both the anterior and the
5 posterior vaginal wall. |
6 Q. And that was through the opening?
7 A. That was through the opening. So there was not a
8 lot of hymenal tissue. Even though it was rolled and
9 thickened, there wasn't a lot of it.
10 Q. And a normally healthy child with a normal hymen,
11 would you be able to see both those walls so easily like you
12 did in this exam?
13 A. You may be able to see one or the other, but not
14 usually both together at the same time.
15 Q. Now, when you perform that wvideo-- Again, I keep
16 mispronouncing it. Would you say the name?
17 A. Video colposcope.
18 Q. Colposcope. When you perform that exam, does that
19 result in a videotape being produced?
20 A. Yes.
21 Q. Describe how that equipment works. How is it that
22 from the colposcope you perform a videotape ultimately is
23 rendered?
24 A.  Well, we follow a procedure. When children are
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1 admitted into the clinic, they get a little green card. And
2 so I videotape with Ehe camera their name. And then it's
3 like a TV with a remote controcl. And I just punch a button
4 to start it, and take pictures when I feel like I need to.
5 And thg whole time it's videotaping, unless I need to pause
6 it. And that's how it's done.
7 Q. Do you have the qapability of using that videotape
8 to produce still photographs from the wvideotape?
9 A. Yes, I do.
10 Q. How does that work?
11 A. We print them out. There's a printer. So they're
12 printed either at the time or after. And those go and
13 become part of the record.
14 THE CLERK: State's Exhibit 4 marked for
15 identification.
16 ‘ (State's Exhibit 4 was marked
17 for identification.)
18 BY MR. GRECO:
19 Q. Showing you what has been marked as State's Exhibit
20 4 for identification, do you recognize that photograph and
21 the items depicted in it?
22 A. Yes, I do.
23 MS, SCHMUCK: Your Honor, may I voir dire the
24 witness? |
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THE COURT: Yes.
VOIR DIRE EXAMINATION
BY MS. SCHMUCK:

Q. Ms. Peele, what you're looking at-~don't show it to
the jury obviously--how can you identify that as something
that is connected to either of these two children that are
involved in this case?

A.. Well, because every child that comes in, when I
told you that I videotaped their little green card when they
are admitted. I also give them a SAINTS Clinic number, and
that number becomes imprinted on this particular picture, so
that we maintain a chain of evidence.

g. How is that number imprinted on that particular
picture?

A. Before each child I go in and change the numbers
with the remote control. And then it's imprinted on the
pictures.

Q. So do you actually--is it something you do manually
when yéu change the number?

B Yes.

Q. Okay. So that'slhow you are distinguishing the
pictures, is through the number that is imprinted on there?

A. That would be one way. The other way is I also

draw on my medical report form in the pictures that are
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provided, I also draw a picture in case one is destroyed or
there's a problem with--and it's also on videotape, with the
correct SAINTS Clinic number identified on the tape.

Q. The diagram, that's on a videotape?

A. The diagram is on my chart, my medical report
form.
Q. So you are-- Make sure I understand what you're

saying. You change the numbers manually yourself for each
child that comes in to be examined?

A, That's correct.

Q. You have the capability with the colposcope to take
a video of the exam}; am I correct?

A. 0f the genital and anal area.

Q. All right. Now, that in turn is then turned into a
still picture; is that correct?

A. That's correct.

Q. Okay. Do you do all the development of the film?

A. It's printed right then and there off the video.

Q. Don't show that to the--

A. Oh. 1It's printed right off the video. I usually
print Fhem out., As I'm seeing the children, I print out the
pictures. I print them out usually at that time that I'm
seeing each child.

t

Q. All right. So right as you're doing the exam you
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can have the capability to video and then turn it into a
still picture?

A.  Correct.

Q. Can you look at those two--pick that picture you
have there, and what identifies that as being Summer's
picture for you? 1Is there anything else other than the
number on there?

A. Well, other than-- No. The number would be it,
other than I draw what I see also, and by what I describe
tells me what I'm looking at. I mean, if the description
were not to fit what 'I said, I would know also.

MS. SCHMUCK: Thank you, your Honor.
CONTINUED DIRECT EXAMINATION
BY MR. GRECO:

0. Let's cover those numbers for just a second now.
Without referring to the specific numbers on the photograph
in front of you, since it hasn't been introduced yet, how is
it that you record those numbers? What tracking system do
you use to track one little girl from the next little girl
or boy?

A. Well, besides all these we have a boock. BAnd each
child that comes in i have mark their name. I say who
they're referred by. I also write down the SAINTS number.

And the SAINTS number is the month, the year, and the number
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1 child that I've seen for that month.
2 Q. So you have a number for the month, the year, but
3 not for the date in Fhe month, correct? Just the--
4 A, That's the number child that I've seen for that
5 day.
6 Q. So if you were to perform three exams on January 1,
7 in addition to the month being zero one and the year,
8 assuming it's this year, being '94, that child's photograph
9 would be marked as zero three, right?
10 A. Correct.
11 Q. Even though it occurred on the 1st?
12 A. Right.
13 0. Prior to coming into court today to testify did you
14 examine the examination numbers for Summer and Desiree?
15 A, Yes, I did.
16 Q. Does the number on that photograph in front of you
17 match the number of the exam for Summer?
18 A. Yes, it does.
19 0. And does the month and year match the month and the
20 year that you performed this examination?
21 A. Yes, it does.
22 Q. Does that photograph truly and accurately depict
23 the hymen as you described it earlier of Summer?
24 A, Yes, it does.
\
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1 MR. GRECO: Your Honor, at this point I would ask
2 that that photograph be admitted into evidence.
3 THEE COURT: Okay.
4 MS. SCEMUCK: Your Honor, I would continue my
5 objection to the photograph being entered.
6 THE COURT: Okay. The objection is overruled.
7 I'll go ahead and admit number 4.
8 (State's Exhibit 4 was
9 : admitted into evidence.)
10 BY MR. GRECO:(
11 Q. Are there four guadrants on that photograph?
1z B. Yes, there are.
13 Q. In which gquadrant is the fact that the hymen is
14 thickened and rolled over on itself? In which quadrant is
15 that depicted?
16 A. It's best depicted probably in guadrant three, but
17 it's depicted in thrée quadrants.
18 Q. Now, Miss Peele, when you conduct each SAINTS exam,
19 do you also take a patient history?
20 A.I Yes, I do.
21 0. Did Summer tell you anything that you felt was
22 important for purposes of‘your medical diagnoses?
23 A. Yes, I do.
24 Q. What did she tell you that you thought was
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important?
A. Well, she gave me a history that Uncle Chuck, who
is really not their uncle, but lives next door—-

MS. SCHMUCK: Your Honor, I think the record should
reflect Miss Peele is obviously referring to something I
can't see.

THE WITNESS: Oh. My notes.

MS. SCHMUCK: Okay. May we see the notes?

THE COURT: What are they being used for?

MR. GRECO: Your Honor, I am simply going to ask
her--

BY MR. GRECO:

Q. If you need to refer to something, can you let me
know as we go along? |

A. Sure.

Q. Let's start over.

THE COURT: I'm not keeping secrets from you, Miss
Schmuck, in response to that. But you can, of course, refer
to the notes to refresh your memory.

MS. SCHMUCK: Your Honor, I just noticed she
referred to something, and I just wished to know what it
was,

BY MR. GRECO:

Q. I simply ask that if you do need to refer to your
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1 notes, just let me know what you're referring to. I will
2 ask you some appropriate questions.
3 Did Summer make any statements regarding some
4 things that had happened to her?
5 A. Yes, she did.
6 Q. And can you recall right now sitting there exactly
7 what those statements were?
8 A, She said that her Uncle Chuck, who was really not
9 her uncle, but lived next door, put his private in her front
10 part.
il Q. Did she say anything else about her Uncle Chuck
;
12 that you can recall right now?
i3 A. Not that I can recall.
14 Q. Now, based upon your examination, both your
15 colposcopic exam and your visual exam, and the patient
16 history described to you by Summer, did you formulate any
17 opinion or conclusion regarding Summer? And specifically
18 whether she had been subjected to sexual abuse.
19 A. Yes, I did.
20 Q. What opinion did you formulate?
21 A. That something has happened to her. That she's
22 been sexually abused.
23 Q. Thank you. Now, did you perform an examination of
24 Summer's sister, Desiree?
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A. Yes, I did.

Q. Was that on the same date as you examined Summer?

A. Yes, it was.

Q. Now, when you examined Desiree, did you notice
anything abnormal during the gynecological exam?

A. No. Hers was normal.

THE COURT: Excuse me. Let's take a couple
minutes.

A JUROR: I can't hear. Sorry.

THE COURT: Juror number one--I don't blame
her--raised her hand and said, "I can't hear," because the
garbage is being dumped right below us.

They are moving. Want to repeat your last--

MR. GRECO: Yes, your Bonor. I will.

THE COURT: !Hang on a second.

Should have been here a couple weeks ago when they
were working on the street. But I'm not grumpy when I say
that. |

Let's go ahead, Mr. Greco.

BY MR. GRECO:
Q. Was Desiree's gynecological exam normal?
A. Yes, it was.

Q. Did you take a patient history of Desiree as well

to help you in terms of making medical diagnoses?

126

V4.

569



V4.57Q

10

11

12

13

14

15

16

17

18

19

20

21
22
23

24

A, Yes, I did.

Q. Did Desiree make any statements to you regarding
any type of sexual abuse happening?

A. She said that she was touched, but she had been
interviewed prior to that by forensic interview, so I didn't
go any further with her. I just left it at that.

Q. Now, when you say her gynecological exam was
normal, using Summer as a guidepost or as a standard, what
was more normal about Desiree's exam?

A.' Well, Desiree's exam, her hymenal tissue looked
completely different than Summer's in that it was--the shape
was normal, the edges were normal, the size opening was
normal, the vascularity was normal. All the kinds of things
that we look at to--that we use as criteria were normal.

Q. Did you assign Desiree a particular examination
number?

A, Yes, I did.

Q. What number‘was that?

A. I'd have to-- May I refer to my notes?

Q. Would that refresh your recollection on the
matteré

A. Yes, it would.

Q. Go ahead.

THE CLERK: State's Exhibit S.
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1 (State's Exhibit 5 was marked
2 for identification.)
3 THE WITNESS: Hers was 01 94 14.
4 BY MR. GRECO:
5 0. Showing you what has been marked as State's Exhibit
6 Number 5 for identification, de you recognize the code
7 imprinted on the lower-left corner of that photograph?
8 A. Yes, I do.
9 Q. Do the numbers there match the numbers for
10 Desiree's exam?
11 A. Yes, they do.
12 Q. Do you recognize the items depicted therein?
13 A. Yes, I do.
14 Q. Are these true and accurate reproductions of
15 Desiree's vagina and hymen?
16 A. Yes, they are.
17 MR. GRECO: Your Honor, at this point I'd move for
18 admission of State’s Exhibit 5,
19 MS. SCHMUCK: Your Honor, my objection continues.
20 THE COURT: Okay. Thank you.
21 The objection is overruled. WNumber 5 will be
22 admitted.
23 (State's Exhibit 5 was
24 admitted into evidence. )
128

V4. 571



V4,572 . .
1 BY MR. GRECO:
2 0. Miss Peele,ldo you feel that Desiree's photograph
3 is valuable for comparison purposes with Summer's
4 photograph?
5 A.{ Yes, I do.
6 Q. Why do you feel that way? What do you note that is
7 of comparative wvalue between the two photographs?
8 A. Well, that Desiree is older than Summer, and
9 Summer's actually looke like an older child as compared to
10 Desiree's. And I think that it's real clear the difference
11 of the rolling and the thickening, versus a real sharp edge
12 and not the kind of rolling and thickening that I see on
13 Desiree's.
14 0. Now, do different girls in different families
15 typically have different sizes and shapes of their hymen and
16 vaginas?
17 A. Yes.
18 Q. Is it important to you that these two are sisters?
19 A. Yes.
20 0. When you make that comparison?
21 A, Yes.
22 Q. Now, referring you first to State's Exhibit 4,
23 would you please take this pen, and with an arrow point to
24 the rolled and thickéned hymen of Summer that you described
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earlier, just have an arrow pointing right to it.

Referring your attention to State's Exhibit 5, in
the photograph in the lower-right quadrant of Desiree’'s
hymen, would you with an arrow point to Desiree's hymen.

In terms of comparison, in terms of the size of the
opening that shows into the vaginal vault, is there anything
important that you think should be noted looking at those
two photographs? —

A. Well, that Summer*s--in Summer's there is less
tissue and-- '

0. Less hymenal tissue?

A. Less hymenal tissue. And you can see both the
posterior wall and the anterior, the bottom and the top
wall, versus in Summer's she has more-- I mean, Desiree's.
I'm sorry. In Desiree, she has more hymenal tissue, and you
can really only see the anterior or the top portion of the
hymenal wall.

Q. Is that unusual?

A.I Well, like I said, you can see maybe one, but
usually not both.

0. Would you typicaily expect to see more of the
vaginal vault, i.e., the larger opening in an older girl
than a younger girl?

A, Yes, you would. Yes.
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o. And would you typically expect to see a thinner,
healthier hymen in a younger child versus an older child?

A. Yes, except for the babies. That, you know,
hymenal tissue changes as they grow older, so as--infants up
till about three or four, the hymen can loock very much like
an adolescent's in that it becomes more thickened and more
estrogenized under the effect of the hormones. So that's
true, except for that.

MR. GRECO: Your Honor, at this time I would ask
that the photographs be published. And since they're rather
small, I'd like to hand them to the jurors.

THE COURT: Do you have any objection?

MS. SCHMUCK: Just subject to my continuing
objection. No, your Honor, I don't.

THE COURT: Go ahead and pass them around.

Ladies and gentlemen, this is an appropriate time
to tell you that you can and you will take in all of the
evidence that has been admitted. You can certainly just
pass these around be;ause they are small. But the timing of
it is appropriate. So feel free to take a look at those
photos, but remember that you will also see them again.

MR. GRECO: Your Honor, that is all the questions I

have.

THE COURT: Okay. Thank you.
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Miss Schmuck.
MS. SCHMUCK: Thank you, your Honor.
CROSS-EXAMINATION
BY MS. SCHMUCK:

Q. Ms. Peele, beginning with your examination of
Summer, how was the child referred to you? How did you come
about examining the child?

A, These children were referred by the Reno Police
Department. All of our children that come to our clinic are
referred either by a law enforcement agency and/or a child
protective service aéency.

Q. Isn't it true that you are basically gathering
evidence then for the Reno Police Department or the child
protecfive agency, or whoever was referring them to you?

A. Well, we are part of an investigative aspect;
however, we're there to pfovide a complete medical
evaluation of these children.

Q. But they come to you in a particular circumstance
because the--the law enforcement agency is referring them?

A, Correct. There is a concern, yes.

Q. In the particular case of Summer, you stated that
you did a history.

A. Yes,

Q. A patient history. What exactly do you mean by
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doing a patient history? What does that involve?

A. Well, when I obtain a history from children,
it's--we get a compléte background. We have a form that
parents fill out, complete background, which has to do with
their social history, the children's past medical history,
their birth history.

Also part of my examination includes a physical
examination, just like anf of you who would go to a doctor
with a specific complaint. What is the problem there
today? And also a review of systems. Are there any
complaints at that moment of time of any of the body
gsystems. And then a complete head-to-toe evaluation.

Q. And in thislparticular instance with Summer, who
gave you that information?

A. Well, the child and the mother.

Q'. The mother gave you the information?

A. Correct.,

Q. Do you know--do you recall what the mother's name

A. I'd have to refresh my memory on that.

Q. Why don't you go ahead.

a. Well, I was wrong. The father and the friend,
Adrian. That's right. She was in the room at the time.

Q. So when the 'child was referred to you and they come
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in, is there a separate room that they're interviewed in, as
opposed to the examining room?

aA. Depends on what interview you're talking about. If
you're talking about the medical history that I obtained,
they're in the exam room with me. When they are having

|
forensic interview by law enforcement and/or Social
Services, they're either in the agencies where they
interview children and adolescents, or in our forensic
interview room.

Q. There's a separa?e forensic interview room in which
they may be interviewed about circumstances surrounding why
they're there?

A. Correct.

Q. But in your interview room particularly you're
doing history, physical history, family history, that kind
of thing? |

A. That's right.

0. Is that separated from your examination room?

A.: No, it’'s not.

Q. It's all together?

A. Uh-huh.

Q. Do you recall when you spoke with Summer and took

the history who was present besides the child?

A. The friend, Adrian, was in the room. Is that what
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1 you meén? In the exam room?
2 Q. Yes.
I3 A. The friend, Adrian, was in the exam room.
4 Q. Do you remember if it was--who gave you the
5 particular history of the incident that brought the child to
6 you?
7 A. Well, I got the history. The history that I
8 already said was stated came from the child. And then any
9 history after that is either obtained after the exam, or
10 also on our behavioral questionnaires that we obtain on our
11 children.
12 Q. So there was a--there was a questionnaire that was
13 filled ocut by someone?
14 A. Yes.
15 Q. Okay. The behavioral questionnaire, exactly what
16 are you looking for there?
17 A. Well, one is more specific general kinds of
18 behaviors that we look for children that helps us pick up
19 children who may be ADHD, or the hyperactivity syndromes.
20 We're looking for other kinds of hyperactivity. We're
21 looking for other kinds of problems of developmental
22 probleﬁs or psychological problems that you encounter in any
23 pediatric population.
54 Q. So why are you séecifically looking for those types
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1 of problems?

2 A. Because a lot of the children come in with a lot of
3 behavior problems, a lot of behaviors that concern us, and

4 so we need to, you know, find out what is really going on

5 with them.

6 0. Do you recall if there were any specific behavioral
7 problems with Summer?

8 A, Yes, I do.

9 Q. Can you recall that without referring to your

10 notes?

11 A. As I recall, she had some behavioral kinds of

12 problems, nightmares. There was sadness or some

13 depression. I believe some eating changes, changes in

14 eating habits.,

15 Q. And those particular behavioral problems, were you
16 able to trace those directly to this incident that you were
17 told about with Uncle Chuck?

18 A. I think that these incidences, you know, these are
19 questions that we ask all children, and I think that they
20 don't tell us--they don't tell me that she necessarily--it's
21 because she has been sexually abused. It tells me this

|

22 child is stressed and something has gone on to create these
23 kinds of problems.

24 Q. So did you--were you able to trace those particular
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behavioral problems to this incident that caused her to be
referred to you, is my question?

A. Well, she came to me with these kinds of problems,
and with the history that she gave me of being-- Children
have nightmares, but, you know, obviously something has
happened in this child's life that has concerned us.

Q. Were you able to determine how long the behavior
symptoms had been going on?

A. No, I haven't.

Q. So you didn't know if these were recent vintage or
older?

A. No. I didn't ask exactly when they started.

Q. Wouldn't that be important to know when they

t

started?
A, It is important to know, yes.
Q. Did you-- I apologize if you covered this on

direct. But did you examine Summer in only one position, or
did you examine her in two positions?

A, I examined her iﬁ two positions.

Q. What two positions did you examine her?

A, The supine position, which is when they’'re laying
on their back and like a little frog. Second, and probably
most important position, the knee-chest position, which is

the position when they're on their knees, kind of like what
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we call a stink bug position. Their bottoms are up in the
air. That's an extremely important position because gravity
helps pull down the bladder and uterus and hymenal tissue.
If it may look abnormal in one position, then you need to
know it locks abnormal in the second position. And
sometimes it may look abnormal, and we turn them over, and
the tissue falls down and looks normal. In Summer's case it
remained rolled and thickened.

Q.' You're looking for consistency in the appearance in
both positions?

A. Correct.

Q. What exactly--or can you describe for us what you
would expect the hymen--normal hymen of a seven-year-old or
seven-and~a~half-year-old child to look like.

A. Well, again, there's many different kinds of
hymens. So the shapes can be all the different kinds of
shapes that are descéibed. But you would expect it would at
the most be maybe seven or eight millimeters as far as the
opening is concerned. You would expect it to be either
round ér angular shape or crescentic shaped, or an opening
there with a smooth tissue border, with a normal vascular
pattern. |

Q. Isn't it true that there's maybe five or six

different shapes of hymens that are considered to be
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o o
normal? ’ 1
A. I just stated those, yes.
Q. Was there a particular shape that you find more
often than any other in a normal hymen?

A. You know, I haven't really done a study on it, but
I guess round or cresentic or angular would be the most
popular ones that I see.

Q. Are shapes of hymens--again I'm talking about
normal hymens--is it something that is a genetic
determination in the sense that do you see--I think the D.A.
asked you this--do you see similarities between children
from the same family, or even in the same--within the same
ethnic group?

A, Well, yes, I have, There isn't a lot of literature
written on that. That would be my own observation in
looking at a lot of children and siblings, and maybe a
specific ethnic group, or whatever. But, yes, that is--

Q. So that's based on your own observances?

A. That's based on my own observation. There is not
any recent literature out on that. At this time a study has
not been done.

Q. What in that sense then, when you examine a child
or, I éuess, even before you examine a child, you interview

a child, do you make some sort of notation inscfar as what
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1 ethnic group they belong to?

2 A. Yes, I do. |

3 Q. How do you determine that?

4 A. Well-- What ethnic group they're from?

5 Q.’ Yes.

6 A. On our report they're either white, black, Native

7 American or African-American or other.

8 Q. And how do you determine that?

9 A. Well, I either look at the children--it's either by
10 observation or by asking questions. We have a high

11 population of Indians, Native Americans, that we examine.
12 Q. Are there other reasons that a hymen of a

13 seven-year~ald or seven~and-a-half-year-old would have a

14 thickened, rolled area, besides a sexual assault?

15 A., I really can't think of any. The only time that
16 I've seen thickened and rolled hymens is when you get up

17 into the little bit older age range where the children are
18 starting to develop a little bit, and their tissue is

19 starting to estrogenize or become under the effects of

20 hormones. There you may sece some changes taking place. But
21 other than something going inside a child to--on a chronic
22 bagis to give it this thickening and rolling, I can't think
23 of anything else.

24 Q. What do you mean by "On a chronic bagis"?
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. ' .

A. Well, more than one time.

Q. Okay. When you look at and you examine a child,
and--let's=--when you examined Summer, did you make some sort
of determination as to how chronic this sexual assault was?

A. No, I didn'é, because even if I had asked her, you
know-- I can't determine--I can't determine that. I can
only say that it looks like, because of the way the hymen
is, th;t it looks more like something that's gone on more
than one time, as opposed to a one-time incident, that may
or may not leave anything at all.

Q. Now, with respect to Desiree, you did a history
with this child as well?

A. Yes, I did.

Q. Was that done in a similar manner to the way that
you did it with Summer?

A. Yes. It was brief.

Q. Do you remember which child you saw first?

A. I saw Summer first.

Q. Did you do her history with her father and friend
the way that you described with Summer?

A. I believe that Adrian was in the room for both
girls.

Q. Were you able to derive more information from

Desiree than from Summer in terms of the circumstances that
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brought her there?

A. I believe that I|obtained more information from
Summer than I did from Desiree.

0. Were you surprised at that?

A. Not really. I mean, I--you know~=-

Q. I guess I'm referring to particularly the
difference in ages, if that was something that you were--

A. - Not really, because a 1l0-year-old is--starting to
get up to the seven-, eight-, nine- and 10-year-olds, I
think Summer is not quite at the age where Desiree is that
she's well aware of consequences. HNot that Summer isn't,
but probably more embarrassed. And being 10, it's
embarrassing and not a real comfortable thing.

Q. Do you recall whether or not in the case of Desiree
there were any particular behavioral symptoms that were
given as far as her history was concerned?

A. I'd have to refresh~-look at my notes. But I
believe she also had some behavioral kinds of symptoms,
eating, sleeping problems, some depression, increase in
fears, those kinds of things.

Q.; Okay. Could you refer to your notes, please, and
refresh your memory as far as that's concerned.

A. Eating disorders'and depression, sadness, and

typical behavior has changed.
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Q. And that's something, when you say typical behavior
is changed, you would receive that information from the
father or the friend?

A. Correct. i

Q. I take it then from your testimony, your previous
testimony, that Desiree's hymen was normal.

a. That's correct.

Q. So was there some conclusion that you reached from
that?

A. Well, I think that based on what Desiree said, that
she said that something happened to her. Again, I--that was
only a brief statement that she made. She had been
interviewed, so I did not feel like I needed to go in and
ask her all the questions that she probably previously had
been asked already. ’

Q. Okay. Did you reach any sort of conclusion then
from your exam?

A. Well, my conclusion would be that she gives history
of being sexually abused. Her exam is normal. So that does
not mean that it did or didn't happen.

Q. So I guess in reference then you're basically
saying that you've concluded that Summer was sexually
assaulted, and Desiree was not. Or--

+

A. No. I'm saying that both of them give history that
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the exam could be consistent on--both exams could be
consistent with what they're saying.

Q. You could have a normal exam, and it could
sill--you could still say it indicated sexual assault.

3., Yes. Sexual abuse.

Q. Sexual abuse. I quess I am baffled then about--

A. --how that could happen?

Q. Yes.

A. Well, you have to remember that the hymenal tissue
is very much like a rubber band. And it's very fluid
mucosal membrane, very much like inside your mouth. It can
be traumatized and be repaired back to normal.

And the reason I can say that is I've had kids who
have been severely traumatized down there, whether it's been
digitally or peniley, we've brought them back in five or
eight days, and there is little to no evidence that énything
has even happened to them. Given the fact that the nature
of sexual abuse, because éf things that are said to kids, or
for whatever reasons that children don't tell us, you're
more likely not to get a response or a disclosure
immediately, and, therefore, not have physical findings.

In Desiree's case, you know, I don't know
specifically what sh? said other than she was touched. Now,

she could have been touched on the top or the outer part.
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She could have even been digitally penetrated. But you have
to remember that there is not a lot of tissue at the
anterior portion, and it's possible for something to go
inside and not cause a lot of trauma or any trauma that we
would be able to say 'for sure is a result of sexual abuse.

Q. When you say it's possible for something to go
inside without any resulting trauma, would you say that a
normal adult male pbnis could do that, go inside without
causing any trauma?

A. Yes, I am.

Q. Do you see that happening often?

A. I have seen it happen. I have documentation of
confessions from alleged perpetrators where that has
happened, and we have a pretty normal exam.

Q. So is there anything else that you look for then in
terms of--besides thé hymenal tissue, do you look for any
sort of scarring?

A. Definitely. When we do an exam, we look for
scarring; we look for tears; we look for transections; we
look for changes in the v§scular pattern; we look for
adhesions or lesions; we look for any bleeding, discharge,
odor; all the kinds of things that you would look for, you
know, to--we rule out any kind of dermatological kinds of

problems, infectious kinds of problems. Injury, accidental
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injury kinds of problems. All the--

Q. How are you able 'to rule out accidental injury?

A. Well, accidental injuries usually are on one side.
They're usually unilateral, which means that there's a
problem or some sort of trauma on one side. Most children
come into the emergency room right away for the most part
because there's either a witness to something that someone
has fallen, or to th;t, or has been hit down there.

And also it's very rare to have a penetrating
injury without some other type of trauma in any other part

of the body, especially down around this area. This is so

localized, this is right there, that you would expect in a

penetrating accidental injury to have trauma somewhere else

around that area. She had none.
Q. Desiree?
A. Desiree.
Q. Had none.
MS. SCHMUCK: I have no further questions, your
Honor.
MR. GRECO: 1I'll be brief, your Honor.
REDIRECT EXAMINATION
BY MR. GRECO:
Q. Miss Peele, when you testified a few minutes ago

that it's possible for something to go inside without
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1 resulting in trauma, does the likelihood or chance of that

2 happening increase if the something being a penis that goes

3 insidelonly goes in no more than one inch?

4 A. Sure. Yes.

15 Q. Would it be fair‘for me to say that the lesser

6 amount of, say, a penis that would penetrate a child goes

7 into the vagina, the less likely you would see resulting

8 trauma as a general statement?

9 a. There's other factors that are involved, but, yes,
10 as a general statement, that probably is true. We look at
11 the size of the object, the resistance of the child, if any
12 lubrication was used, and positioning, those kinds of
13 things.,

14 Q. And is it possible for a child of Desiree's age to
15 have a normal hymenal exam a month after alleged sexual
16 abuse occurred where that abuse consisted of one inch of a
17 penis entered her vagina?

18 A. That's possible. Studies have shown children's
19 hymens, if they were traumatized, actually in some instances
20 the size actually goes back within a year or two, goes back
21 to a smaller size, or the same size as before.

22 Q. All right., Let me ask it this way: If a penis

23 enters a vagina one inch and no more, is it possible that

24 when that happens that absolutely no damage to the hymen
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1 would occur? Is that possible?

2 A. It's possible.

3 Q. And did youldiscuss the dates that these children

4 were allegedly sexually abused with them?

5 A. What do you mean, "the dates"?

6 Q. Were you aware they had been assaulted a month
7 before, as opposed to a dgy or two before?

8 A. Correct, yes.

9 Q. Now, Miss Schmuck asked you about adhesions. Do
10 adhesions in the vagina typically heal up in a period of
11 time?

12 A. Well, the adhesions that I see are not in the

13 vagina. They are in the fossa navicular layers or on the

14 outer portion of the hymen or at the posterior fourchette

15 where the labia come together. And, yes, adhesions do heal

16 up. There's different kinds of adhesions.

17 Q. All right. But by "adhesions," you mean slight

18 tears, correct?

19 A. When I say "adhesion," I mean, yeah, there is a

20 slight tear that heals. Again, there are different types of

21 adhesions, yes.

22 Q. But adhesions are not chronic, right? Adhesions

23 heal over time?

24 A. Adhesions can be chronic will also., But they can
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1 heal.
2 Q. And, well, I'll just ask one more question on that
3 line. What type of adhesions can heal?
4 A. The labial adhesions heal. Labial adhesions.
5 Q. And are labial adhesions the most frequent type of
6 adhesions you see in children?
7 A. Yes.
8 Q. And then, finally, Miss Schmuck asked you some
9 gquestions about who the children were referred to?
10 A. Referred by. '
11 Q. Referred by. I'm sorry. They were obviously
12 referred to you. I'm sorry. You occasionally have children
13 who are referred by persons or entities other than police
14 organizations, don't you?
i5 A. Like I said, they're referred by law enforcement
16 agencies and/or Social Services. All of that includes
17 Bureau of Indian Affairs, the FBI and Nevada Division of
18 Child and Family Services.
19 Q.b And does the fact that a particular child is
20 referred by a police entity in any way sway your examination
él and diagnoses in any caseé
22 A. It's just part of the process,
23 Q. Does it make any difference to you at all that the
24 child was examined by a police entity, as opposed to some
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other entity?
A. Not at all. 1
MR. GRECO: That's all I have, your Honor.
THE COURT: Miss Schmuck, anything? Any recross?
RECROSS-EXAMINATION
BY MS. SCHMUCK:

Q. Miss Peele, does the hymen heal up if it-- Is that
what you were talking about? I'm trying to follow your
answers to Mr. Greco in terms of, if there was some kind of
breakage there, does it heal up?

A.' Yes. It can heal by leaving a scar. Or it can
heal by leaving less tissue. It can heal by leaving changes
in the vascular pattern.

Q. Okay. So was it your opinion that, for Summer
particularly, would you say that her hymen had healed, but
that there was a thickening of the edges?

A. Correct. Yes. Thickening and rolling.

Q. Well, then, as far as Desiree is concerned, are you
saying that you thin£ her hymen had healed?

A. I didn't see any evidence that there had been any
healing going on, but, again, it was normal, so I didn't see
any evidence at the time that I examined her of any
healing.

Q. 0f any healing.
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A. But, again, my experience has been, even in cases
where there's been traumatic, and, you know, trauma to that
area, they do heal rapidly and may not leave any evidence.
And it's well known nationally leave very little evidence,
if any at all.

MS. SCHMUCK: Thank you, your Honor. No further
questions.
MR. GRECO: Nothing further, your Honor.

THE COURT: Thank you. Thank you, Miss Peele. You

can step down and be excused. No, we're not going to excuse
you. Or can she be?I

MR. GRECO: From my perspective she may be
excused.

MS. SCHMUCK: Yes, she can be excused.

THE WITNESS: Thank you.

| (Witness excused.)

THE COURT: Ladies and gentlemen, let's take the
evening recess.

I want to give you a couple of comments.

No juror may declare to his fellow jurors any fact

relating to the case as of his or her own knowledge. If any

juror discovers during the trial or after the trial has

retired that he or any other juror has personal knowledge of

any fact in controversy in the case, it shall be your duty
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as an individual juror to disclose such situation to the
judge out of the presence of the other jurors.

That's basiéally what we are saying. Don't make
any investigation yourself, by yourself, that type of
thing. Okay.

Then remember not to discuss this case amongst
yourselves or with anybody else. Please don't form any
conclusions on this case ﬁntil the case is submitted to
you. Please do not read, look at or listen to any news
media accounts of this case should there be any.

We will be in recess until approximately 10:00 a.m.
We have about seven matters tomorrow morning. 2And believe
it or not, I'm not l%ke a banker. I do start earlier than
10:00 a.m. CQkay. But we have other things going on. We
might spill over. I'm not sure. We usually don't. But I
just want to warn you.

I'll have you report to the jury room, please, at
10:00 a.m. I'll get you--we'll get the trial started as
close to 10:00 a.m. as we can.

Everybody have a pleasant evening. I will see you
tomorrow morning.

(Recess. )
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RENO, NEVADA, TUESDAY, APRIL 12, 1994, 10:10 A.M.

THE COURT: Good morning to you all.

Okay. Let the record show that the jury is
present. Counsel-- Excuse me. Mr. Maki is present with
counsel. The State is present.

|

We're ready to proceed.

Good morning.

MR. GRECO: Good morning, your Honor.

The State would call Jim Stegmaier next.

JAMES J. STEGMAIER,
called as a witness on behalf of the State,
first having been duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. GRECO:
Q. Would you please state your name and spell your
last name for the record.
A. Yes. James J. Stegmaier, spelled
S-t~e-g-m-a-i-e-r.
Q. And who are you employed by?
A. I'm employed with the City of Reno as a police
officer and detective assigned to the services section.
Q. Do part of your duties include the investigation of

sex crimes?
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A, Yes. It's a sex crimes, child abuse unit.

Q. How long have you been employed by the Reno Police

Department?
A. Six years.
Q. Have you received any specialized training in

interviewing child sex victims?

A. Yes.

Q. Would you describe that training for the jury.

A, I am currently POST certified from three different
academies, two in northern California, one in northern
Nevada. Those are 40--excuse me--40 week courses that
specify training in both sexual assault of juveniles,
females, some cases which require delicate questioning, such
as children-type cases.

I've also attended most recently in December a
one~-week course in San Jose at the San Jose State University
in reference to sexual assault investigation in children
questioning so that the children aren't led in the way they
can question them. '

Since that time also I attended an eight-hour
course from the SAINTS, local SAINTS program, which is the
Sexual Assault Investigative Team for Washoe County. And in

that eight-hour course it dealt specifically with

interviewing children and how to ask questions in a
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non-leading manner.

Q-

of the State of Nevada versus Charles Joseph Maki?

A.
Q-
A.

Q.

that morning, did you have some contact with the victims in

the case?
A.
Q.
A.

Rohrback.

Q-
A.
Q.

A.

was a l0-year-old female.

Q.

A.

Q.

Desiree's interview?

A.

Q-

Are you the primary detective assigned to the case

Yes.
When were you first assigned that case?
I was assigned the case on January 19th, 1994.

Referring your attention to January 19--well, to

Yes, I did.

What were their names?

The young ladies' names were Summer and Desiree
And their father's name was Gary Menees.

And did you interview the two girls?

Yes, I did.

Which one did you interview first?

The first child to be interviewed was Desiree, who

Then you interviewed Summer?
Yes.

Was your interview of Summer immediately after
1

Yes, it was.

And did you speak with Summer at all about the
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1 facts of the case prior to beginning your formal interview?
2 A. Not at all.
3 Q. Was that inFerview videotaped?
4 A, Yes, it was.
5 MR. GRECO: Your Honor, pursuant to your pre-trial
6 ruling, I would move that the videotaped interview of Summer
7 Menees be deemed admitted for trial purposes and played for
8 the jury at this time.
9 THE COURT: Any comments?
10 MS. SCHMUCK: Your Honor, subject to my continuing
11 objection from the pre-trial motions.
12 THE COURT: Okay. The objection is overruled.
13 We'll go ahead and play the tape of Summer.
14 ‘ (Defendant's Exhibit 2 was
15 admitted into evidence.)
16 (Whereupon the videotape was
17 ' played.)
18 BY MR. GRECO:
19 0. Now, Detective Stegmaier, following your interviews
20 with the girls, had you developed a last name for the
21 suspect known as Chuck?
22 A. Yes, I had.
23 Q. What last name had you developed?
24 A, Mr, Maki, Charles Maki.
|
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Q. And did you go sdmewhere to attempt to make contact
with Charles Maki?

A. Yes, I did.

Q. Where did you go?

A. At the conclusion of the interview with the girls,
I had determined froq information from the girls' father
that Mr. Maki lived in the same complex at 1015 Nevada
Street in Reno, Washoe County.

Q.! Is that where you went?

A. Yes, I did.

Q. When you arrived there, did you have to go inside
some apartment?

A. No. Upon arrival there we checked the perimeter
first to make sure that Mr. Maki himself wasn't outside the
premises. As we walked around the back of the complex, we
located him working on a vehicle. Actually there was two
men. And I inquired'as to if either one of them was Mr.
Charles Maki, and Mr. Maki stated that he was.

Q. And can you recall at approximately what time you
made contact with Mr. Maki?

A. I would say that it was approximately 12:30, 20
till 1:00.

Q. Do you see the man who identified himself as Mr.

Maki who you saw with your own eyes that day in the
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1 courtroom here?

2 A. Yes, I do.

I3 Q. Would you point him out for the jury.

4 A. Mr. Maki is seated at the defense table wearing the
5 turquoise-colored, long-sleeved shirt.

6 Q. What did you say to Mr. Maki?

7 A. Once Mr. Maki identified himself, I identified

8 myself as Detective Stegmaier with the Reno Police

9 Department. I showed him my badge. He was with another

10 gentleman. At that particular time I asked him if he would
11 like to step away from the other guy to avoid any

12 embarrassment. He was very cooperative. He walked with me
13 approximately 20 feet away from the car, where Detective

14 John Bohach was with me. 'And I began talking to him about
15 why I was there.

16 Q. Did you tell him that you wanted to interview him?
17 A. Yes, I did.

18 Q. Did you tell him that he had to go with you and had
19 to answer any questions?
20 A. Just the opéosite. I told Mr. Maki that I had--I
21 was investigating a case in which his name had came up as a
22 possible suspect. Told him it was a one-sided report at

23 this péint. In other words, I only had the victims' side of
24 the story. I didn't have any of the information from his
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side. And that I was there for one particular purpose, and
that was to ask him if he wanted to come down to the station
to give me his side of the story.

. Told him he was not under arrest. And that if he
didn't want to go, that I would submit that one-sided report
to the Distriét Attorney's Office and let them make any
decisions from there.

Q. And did he agree to go down to the police station
and talk to you?

A. Yes, he did.

Q. And when you arrived at the police station, what
room did you take him to for the interview?

A, We took him to a room that's in the detective
section called--it's the fraud-burglary section, just a--
roughly an eight-by--eight-foot-wide-by-six~foot-long room,
with a single table and three chairs.

Q. Is that room equipped with a videotape camera?

A. Yes, it is. Both audio and visual.

Q. Now, is the videotape camera easily visible to
persons who enter that room?

A. Not at all.

Q. Where is itllocated physically within the room?

A. In that particular room the-=-in that particular

room there's two of them. The reason I hesitate, that one
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1 there is hidden behind a speaker, looks like a little stereo
2 speaker between two books. They're up in the corner above
3 one of the tables. Actually it's a hidden camera that

4 goes—-shoots through 'this stereo speaker.

5 Q. Did you tell the defendant that he was being

6 videotaped?

7 A.' No, sir.

8 Q. Why did you do that?

9 A. It's been my experience that-- My interviews are
10 very laidback and just very casual. It's been my experience
11 that, because I'm a casual interviewer, that if I also tell
12 them it's being videotaped and audiotaped, oftentimes even
13 people who are just witnesses who don't want to be

14 videotaped and audiotaped, they tend not to be as truthful

\

15 and as candid with you.

16 Q. Do you do that with most of the suspects you

17 interview?

18 A.‘ There's nobody I actually tell them they are being
19 interviewed. If they ask, then, of course, I always tell
20 them, "Yes, as a matter of fact, you are." But it wasn't
21 asked.

22 Q. And you do that with all of your suspects for the
23 same reasons you stated a few minutes ago?

24 A. Yes. Even the children, too.
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i1 Q. Can you recall at what time the actual interview of
2 Charles Maki commenced?
3 A. Yes.
4 Q. What time was that?
5 A. He was seated at approximately five minutes after
6 1:00 on the 19th of January. Interview started about seven
7 minutes after 1:00, Ewo minutes after he was seated.
8 MR. GRECO: Your Honor, pursuant to your pre-trial
9 ruling, I would ask that State's Exhibit 3, the videotape of
10 Charles Maki, be admitted for trial purposes and played for
11 the jury.
iz MS. SCHMUCK: Agéin, your Honor, I do have my
13 continuing objection.
14 THE COURT: Okay. The objection is overruled. It
15 will be admitted.
16 (State's Exhibit 3 was
17 admitted into evidence.)
18 (Whereupon the videotape
19 was played.)
20 MR. GRECO: Your Honor, I neglected to mention
21 earlier that the videotape of Summer that we played was
22 Exhibit 2. I don't think I told you at that time you
23 admitted that was the exhibit. I wanted to put that on the
24 record.
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1 THE COURT: What is this one?
2 '~ MR. GRECO: This one was 3. I believe I did say
3 that.
:4 THE COURT: Okay: Thank you.
5 BY MR. GRECO:
6 Q. Detective Stegmaier, in regards to the middle of
7 that videotape where you saw the defendant alone, you could
8 only see him on the videotape. Was there, in fact, anyone
9 else in that room? |
10 A. No. Mr. Maki was by himself at that point.
11 0. Who was that-~the other detective in the room with
12 you? |
13 A. That was Detective John Bohach, who was also
14 asgsigned to the sex crimes unit.
15 0. Was that Detective Bohach as well at the end of the
16 tape where he's asking him some questions?
17 A. Yes.
18 0. What was Detective Bohach doing there? Why was he
19 asking about his Social Security number and place of
20 residence? !
21 A. There's a booking form that the police department
22 uses when they place someone under arrest. Whether that be
23 a simple shoplifting up to murder. It has a series of
24 questions necessary for the booking people of Washoe County
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Jail to have in order to allow a new person into the jail.

Q. Is that doné in each and every case where a suspect
is arrested and is going to be taken to the jail?

A. Yes.

Q. And what charges did you place the defendant under
arrest for?

A. I placed him under arrest for sexual assault, which
is NRS 200.366, and I placed him under arrest for lewdness
with a minor under 201.230 of the NRS.

Q. How many counts of each?

A. Five counts of sexual assault, five counts of
lewdness with a minor under 14.

MR. GRECO: That's all I have, your Honor.
THE COURT: Thank you.
Miss Schmuck.
MS. SCHMUCK: Thank you, your Honor.
CROSS-EXAMINATION
BY MS. SCHMUCK:

Q. Good morning, Detective.

A, Good morning, ma'am.

Q. Detective Bohach, how long was the interval between
your interviews of Summer and Desiree before the interview

with Mr. Maki?

A. I'm sorry, ma'am. Did you call-- Is it Detective
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1 Bohach you're referring to or-- My name is Detective

2 Stegmaier.

3 Q. I'm sorry. How long was the interview that you

4 conducted with Summer and Desiree? There were two

5 interviews?

6 A. Yes, ma'am.

7 Q.  How long was the interval between those two

8 interviews and the interview with Mr. Maki?

9 A. The éirls' interview ended at approximately 12:30.
10 And I went directly from there. 12:30, 20 to 1:00, I left
11 directly from there to Mr. Maki's house, which is about a
12 five-minute drive.

13 Q. When you got to Mr. Maki's house, you indicated you
14 found him behind the house; is that correct?

15 A. Yes, ma'am. '

16 Q. As you approached him, did you know the person that
17 you were looking for? Did you have a physical description
18 of him?

19 A. Yes, ma'am.

20 Q. Did you see him and recognize him right away?

21 A. No. I had two gentlemen there who were both white
22 males, and Mr. Maki obviously looked more of the person I
23 was looking for than the other one due to he was muscularly
24 built. Mr. Maki has some nice arms on him. He was wearing
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a cutoff at that particular time that showed his physique.
Besides the obvious characteristics of the hair and the size
and the weight, I had a feeling Mr. Maki was the gentleman I
was looking for.

0. So you had socme physical description of him before
you went over there?

A. Yes, ma'am, '

0. Where did you get that physical description from?

A. The physical description was given to me initially
by the 'reporting officer, Officer Ballew, on his report that
was taken on the night before, January 18th, when the
allegations first surfaced with Mr. Menees, when the girls
approached their dad. However, when I talked to Mr. Menees
on the phone and in person at the police department when he
brought the girls down, he gave me a more candid description
of Mr. Maki himself.

0. Okay . Were you in uniform that day?
|

A. This is my uniform. I just have a suit.
Q. You're a detective?
A. Yes, ma'am.

Q. So you don’'t usually wear a uniform?
A. No. Just a sport coat and slacks.

Q. When you first spoke with Mr. Maki, did you

immediately identify yourself as a Reno police officer?
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1 A. Yes, I did.
2 Q.  Did you tell him that you were investigating a
3 particular allegation of crime?
4 A. Not the particular allegation. I told him I was
5 investigating a crime in which his name had surfaced.
6 Q. But you didn't identify the particular crime that
7 you were investigating?
8 A. No, ma'am.
9 Q. How long were you there talking to him before you
10 went to the police séation?
11 A. Five minutes.
12 Q. At that time did you observe Mr. Maki in terms of
13 did he look like he was tired?
14 A. He didn't appear to be tired to me.
£5 0. Did he look like‘he was-- Or did you smell alcohol
16 on him?
17 A. No, ma'am.
18 Q. Did you notice that his eyes were red?
19 A. I don't recall if his eyes were red at that
20 particular day. .
21 Q. Did you observe him walking around?
22 A. Yes, ma'am.
23 Q. Did you notice anything peculiar about the way he
24 walked?
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1 A. No. I spoke with him for approximately five
2 minutes. And I've been trained in the DUI-type things for
3 people under the influence of narcotics or alcohol. I even
4 offered to let him drive his own car, which although I
5 wasn't'concentrating to see if he was-~you know, with any
6 actual test to see if he's under the influence of anything,
7 I definitely wouldn't havé allowed him to drive his own
8 vehicle if I had thought he was under the influence of
9 something, whether that be narcotic or alcohol.
10 Q. Did you particularly ask him if he was under the
11 influence of alcohol--
12 A. No, ma'am. 1
13 Q. —--or narcotics?
14 A, Not at all.
i5 Q.: When you got to the police station, was Mr. Maki
16 taken into the interview room, or was he allowed to just
17 walk in there on his own?
18 A. Well, obviously he had never been there before with
19 my knowledge, so I led him to an interview room. But, I
20 mean, as far as my hands on to the interview room or
21 handcuffed or anything, not at all. But obviously I showed
22 him the way there.
23 0. How big is the interview room?
24 A, I would say it's eight feet long approximately,
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1 maybe ten at the most, and about six feet wide. 1It's a

2 small cubicle-type room size of a normal residence restroom,

3 something like that.

4 0. A restroom, is that what you said?

‘

5 A. Yes, ma'am. It's a small room.

6 Q. Do you as a habit or in your normal course of

7 interviewing people, do you also have an audio recorder

8 going at the same time that you would be doing your video

I9 recording? |

10 A. That's an option. Personally I flip-flop back and
11 forth. Usually when I take in an audio recorder, it's not
12 actually to turn on, as funny as that sounds. What I'll do
13 is I'll put the audio recorder on this little table that's
14 between him and I. And without fail the suspect always is
15 eyeing it to see if it's on. What I do is I don't turn it
16 on, so he figures: Oh, right now we're just talking. And
17 obviously it's being recorded both wvisually--

18 Q.. In this particular instance with the interview of
19 Mr. Maki did you come in with an audioc recorder?

20 A. No, ma'am.

21 Q. There was no audio recorder in the room?

22 A. No, ma'am.

23 Q. Isn't it true, Officer, that when you took Mr. Maki
24 down to the police station, that you had sufficient evidence
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to arrest him right at that point?

A. I would say that;s kind of a tricky question. And
the reason is, is specifically when I do my investigations,
it's very important to me to give the person who is being
accused of it the opportunity to tell me what is happening.
So based upon the girls' allegations, yeah, you could put
somebody in jail. But I don't do that. You know, I always,
again, give that person a chance to refute what occurred.
And that happens quite often. Quite often I'm able to,
after talking to the suspect, realize that there is no basis
for those allegations whatsoever.

Q. I guess that kind of leads me to my next question
then. If in this particular instance you, after speaking
with Summer and Desiree, you had gone out to see Mr, Maki,
you asked him to come to the police station?

A. Yes, ma'am.

Q. You stated on direct that he voluntarily--he was
voluntarily cooperating with you?

A. Yes, ma'am.

Q. If he had refused to come with you to the police
station, what would you have done?

MR. GRECO: I'd object on this basis on relevancy
grounds. It's not what happened. Doesn't have anything to

do with the elements of the--
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THE COURT: I'm going to sustain it.

THE WITNESS: To be honest with you, I even told
him that. What I would do--

MR. GRECO: Detective Stegmaier—-

THE COURT: The ébjection is sustained.

THE WITNESS: I'm sorry, sir. My apologies.

THE COURT: It's all right.
BY MS. SCHMUCK:

Q. In the course of your interview with Mr. Maki, do
you remember if he was having any problems hearing you?

A, T believe he mentioned that he had a hearing
problem and that he would like for me to speak up. I speak
pretty loud in interviews. And so it never came up again.

Q. Was that prior to going down to the police station,
or in the actual interview itself?

A. Prior.

Q. In the actual interview itself did you notice any
indication from him that he was having problems hearing
you?

A. One incident comes to mind, and I don't know if it
was where he actually had a problem hearing me or if he
just--because I slur my words sometimes. And it was where I

told him, "You realize you're not under arrest, and you're

free to go." And he says, "I am under arrest?" And I said,
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1 "No, you're not." He goes, "Oh, no. Yeah, I understand

2 that." BAnd so he heard the words, but--but in what context
3 was the problem. So I don't know. That was the only

4 indication I had during the interview.

5 Q. Do you recall, Detective, whether or not he was

6 wearing a hearing aid that day?

17 A. I don't recall offhand, ma'am.

8 Q. With reference to the interviews of the two young

9 girls, the interview of Desiree, she was the first girl that
10 you interviewed; is that correct?

11 aA. Yes, ma'‘am. That's correct.

1z Q. You were talking earlier about formulating

13 questions and not—-tfying not to formulate leading questions
14 when you were interviewing children. Prior to speaking with
15 her, did you have any information at all with which to

16 formulate questions? Not leading questions, but just

17 questions in general.

£8 A. Yes, ma'am.

19 Q. Had you spoken to anyone else about any of these
20 allegations in order to get that information?

21 A. The only information I had was the officer's

22 initial report, which contained a one-paragraph synopsis of
23 Desiree's revelation§ to him about the next-door neighbor

24 named Mr. Maki. I had that limited information.
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1

And then I also had spoken to the father, Mr.
Menees, who prior to interviewing the girls I kind of gave
him an idea of what I was going to do. When a parent brings
a kid down, they're afraid we are going to traumatize them
like they see on TV Jof these hard interviews. And I
explained to him exactly how it was going to go and what
my--basically what my game plan was for interviewing his
girls. And then where we would go from that point.

And Mr. Menees at that point again reiterated what
was in that one paragraph: He hadn't interviewed the girls
any further once they had made an initial allegation that
they had been touched. He called the police and didn't
question them any further.

Q. So as far as you know, you were the second person
who had spoken with them about this?

|

A. As far as I know.

0. With respect to your interview of Summer, you asked
her a question about tatoos. Why did you ask her that
question?

A. The reason I askgd that particular question is
recently I had a case where one of the key pieces of
evidence was a large mole that the suspect had in his pubic
area by his penis. And although that's unusual, I can think

of a couple more cases where that has been a key piece of
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evidence. And I don't want to miss something that may be as
obvious by that, so I always ask all my victims if there's
anything unusual they happened to notice.

Q. So that is something that you would be particularly
looking for, is a distinguishing characteristic, a mole?

A. One of many scars, tatoos, odd shape.

Q. I believe that you particularly asked Summer if Mr.
Maki had any tatoos ;round his private area.

A. Yes, ma'am.

Q. And she indicated that he did not.

A.‘ Well, actually I believe that she indicated that he
had many tatoos front and back. And then I believe I said
"Anything in that particular area?” And I believe she said
"No." Of course--

Q. Thank you, Detective.

A. Okay.

Q. Did you, Detective, do any kind of investigation as
far as speaking with the children's teacher?

A. No, ma'am.

Q. Did you do any investigation as far as speaking to
a school counselor?

A. No, ma'am.

Q. Did you speak to .the children's physician?

A. No, ma'am. I didn't know they had one.
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0. Do you recall if you asked Desiree about any
distinguishing marks on Mr. Maki?
A.] I don't believe I did.
MS. SCHMUCK: I have no further questions, your
Honor. |
THE COURT: Thank you.
Redirect.
MR. GRECO: Yes, your Honor.
REDIRECT EXAMINATION
BY MR. GRECO: .
0. When you asked Summer about her tatoos, she
responded he had many on his front and back, correct?
A, Correct.
0. You had been talking about his genitals and penis a
short time before?
A. Correct.
0. After she said "Many on his front and back,” you
said, "Did you notice any down in that area," correct?
A. Correct.
Q. She said "No"?
A. Exactly. I 'was specifically referring to the penis
and pubic area.

Q. That's what you had just been talking about a

moment before that time, correct?
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1 A. Correct.
2 Q. Did you notice any signs of intoxication at all on
3 the defendant on the‘day you interviewed him?
4 A. No.
5 Q. At any time did he tell you that he had been
6 drinkihg that day?
7 A. Yes.
:8 Q. All right. Aand did you ask him about a time frame
9 of when he had been drinking?
10 A. I asked him if he had been drinking, and he--
11 Oh, I'm sorry. On the day of the occurrence, or
12 the day of the interview?
13 Q. The day of Fhe interview.
14 A. No. I'm sorry. On the day of the interview there
15 wae no mention of his alcohol usage that day at all. And I
16 didn'tldetect any,
17 Q. In your initial contact with him at the apartment
18 building and in your drive over he never made mention of
19 having been drinking anything that day?
20 A, No, sir. I wouldn't have offered to let him drive
21 if I thought he had been slightly drinking.
22 Q. Other than the one point in the interview Miss
23 Schmuck talked about, that being where you said, "Ycu're not
24 under arrest,” and he said, "I am?" other than either
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1 mishearing or misunderstanding that one word "Not," at any
2 time in the interview did you notice the defendant seeming
3 to have trouble hearing you?

4 A. No, sir.

5 Q. At all the other points in the interview other than
6 that one point were his answers responsive to the questions
7 you asked?

8 A. Yes. The interview lasted about half an hour, and ii
9 that was the only initial question he had in reference to
10 what I asked. And never again did I have to repeat

il something for him.

12 MR. GRECO: That's all I have, your Honor.
13 THE COURT: Recross.

14 MS. SCHMUCK: I have no recross, your Honor.

15 THE COURT: Thank you, Detective Stegmaier. You
16 can step down. |

17 THE WITNESS: Thank you, your Honor.

18 (Witness excused.)

19 THE COURT: Will counsel approach, please?
20 (Discussion at the bench.)
21 MR. GRECO: Your Honor, the State of Nevada rests.
22 THE COURT: Ladies and gentlemen, before we

23 continue on, I think it's an appropriate time to take
24 lunch. We could probably take 10, 15 minutes, then come
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back for 10 or 15.

the admonition.

And let's resume at 1:30.

pleasant lunch.

Let's take our lunch break. Remember

Everybody have a

(Recess.)
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RENO, NEVADA, fUESDAY, APRIL 12, 1994, 1:30 P.M.
THE COURT: Good afternoon to everybody.
Okay. The jury is present. Mr. Maki is present
with céunsel. The State is present. We can proceed.
Now, the State rested, so, Miss Schmuck.
MS. SCHMUCK: Thank you, your Honor.
The defense calls as its first witness Michael
Brian, your Honor.
MICHAEL W. O'BRIEN,
called as a witness on behalf of the defendant,
firétlhaving been duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MS. SCHMUCK:
Q. Mr. O'Brien, would you please state your name for
the record and spell your last name for the court reporter.
A. Michael W. O'Brien, O apostrophe capital
B~r-i-e-n.
Q. Could you please tell us your occupation or
profession.
A. I'm an investigator for the Public Defender's
Office. '

Q. Were you so employed as an investigator for the

Public Defender's Office on February 7th, 19947?
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A, I was.

Q. At my request did you go to the Washoe County Jail

and take some pictures of Mr. Maki?
:

A. Yes, I did.

Q. Is this the man that you took pictures of? 1Is this
Mr. Maki, the man you took pictures of?

A. It is.

MS. SCHMUCK: Mag I approach the witness, your
Honor?
BY MS. SCHMUCK:

Q. Mr. O'Brien, 1'm going to show you what had been
designated Defense Exhibits A through F. Have you had a
chance to lock at those?

A. I have.

Q. With respect to Exhibit A, Defense Exhibit A, do
you recognize what is depicted in that photograph?

A.' Yes. Numerous tatoos on Mr. Maki's anatomy.

Q. Thank you. Does Exhibit A fairly and accurately
depict the state of Mr. Maki's tatoos and body on that
particular day on February 7th?

A. It does on the face side-~-the face portion of the
body.

Q. Turning your attention then to defense Exhibit B,

do you recognize what is depicted in that picture?

!
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A. These are close-ups of the same body tatoos.
Q. Does that fairly and accurately represent Mr.
Maki's body on that particular day on February 7th?

A. Yes. 1In the partially clothed condition it does.

Q. Thank you. TI'll turn you attention then to Defense

Exhibit C. Do you recognize what is depicted in that
photograph?

A. Yes. This is a further close-up of the lower
portion of Mr. Maki's torso, showing the tatoos on that
portion of his body.

Q. Okay. Does that fairly and accurately represent
his body and the tatoos on his body in that particular
section on that particular day?

A. It does.

Q. Turning your attention then to Exhibit D, do you
recognize what is depicted in that photograph?

A. Yes. 1It's &gain——

Q. Would you describe that.

A. -=-tatoos on the lower portion and the pelvic,
primarily the pelvic area of Mr. Maki's anatomy.

Q. Does that fairly and accurately represent the
particular tatoo that youlsaw on Mr. Maki's body? |

A. It does.

Q. Turning your attention to Exhibit E, do you
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recognize what is depicted in that picture?

A. Yes. This is a full length of a partially clad Mr.
Maki with the--his pants pulled down to approximately the
area of the knees.

Q. Does that fairly and accurately represent the state
of his body or the way he appeared on that particular day?

A. It does.

Q. And, finally, as to Defense Exhibit F, do you
recognize what is deﬁicted in that picture?

A. Yes. It is a closer-up of the same pose with Mr.
Maki's pants down partially forward towards his knees, the
rest of his body unclothed, indicating the tatoos that are
on this portion of his anatomy, primarily around the lower
abdomen and pelvic regioné. t

Q. Does that picture fairly and accurately represent
the tatoos as they were on that particular day?

A. They do.

Q. Thank you.

MS. SCHMUCKi Your Honor, at this time I would move
that Defense Exhibits A through F be admitted into
evidence.
MR. GRECO: I have no objection, your Honor.
THE COURT: May I see them, please?

A through F will be admitted.
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(Defendant’'s Exhibits A
through F were admitted into
evidence. )
' MS. SCHMUCK: Thank youn, your Honor. May I publish
the pictures to the jury?
THE COURT: Go ahead.
We can go on while they're looking.
MS. SCHMUCK: Your Honor, I have no further
questions of this witness.
THE COURT: Oh. Okay.
Any questior?s, Mr. Greco?
MR. GRECO: No questions, your Honor.
THE COURT: Okay. Thank you, Mr. O'Brien. You can
step down.
THE WITNESS: Thank you, your Honor.
. (Witness excused.)
MS. SCHMUCK: Your Honor, the defense would call

Danielle Johnson.

THE COURT: Go ahead, face the clerk, please.

182

V4. 625




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

DANTELLE JOHNSON,
called as a witness on behalf of the defendant,
first having been duly sworn,
was examinéd and testified as follows:
DIRECT EXAMINATION
BY MS. SCHMUCK.
Q.I Miss Johnson, would you please state your name for
the record and spell your last name for the court reporter.
A. My name is Danieile Johnson. It's J-o-h-n-s-o-n.
Q. Ms. Johnson, what is your occupation or
profession?
A, I work at Mariposa County Head Start in the
office.
Q. Where do you live?
A. Mariposa, California.
Q. Okay. Do you know Charles Joseph Maki?
A. Yes, I do.
Q. Is he in the courtroom today?
A. Yes;
Q. Could you point him out for the jury?
A. Right there,
Q. What is he wearing?

A. The teal=-colored shirt.

Q. How is it that you know Mr. Maki?
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A. He was a roommate of mine at one time.

Q. Exactly when was that?

A. I believe that was 1989, for about nine months.

Q. Were you living in Reno at the time?

A. Yes. On Ralston.

Q. How long wefe you roommates?

A. About nine months.

Q. And you said that was in 1989?

A. Yes.

Q. During that period of time did you form any opinion
as to Mr. Maki's work habits?

A, Yes.

0. What is that opinion?

A, He's a very hard worker. He was always up early to
go to work and never missed a day. And he even built a
fence for me at our home after he got off his regular job.

Q. Do you recall what Mr. Maki was doing as work at
that time?

A. Roofing and tar.

Q.' Also during that period of time did you have
occasion to see Mr. Maki with small children?

A, Yes. I watched two children quite frequently at
that time.

Q. Did you form an opinion as to Mr. Maki's conduct
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1 with children?
2 A. Yes.
!3 Q. And what was thaF opinion?
4 A. He was very gentle around them. And he played with
5 them all the time. He helped me to bathe this one little
6 girl and that-~those kind of things. He was just--~he was
7 real gentle with them and real good with them. He played
8 with them a lot.
9 MS. SCHMUCK: Thank you. No further questions,
10 your Honor.
11 THE COURT: Any questions, Mr. Greco?
12 . MR. GRECO: Yes, your Honor.
13 CROSS-EXAMINATION
14 BY MR. GRECO:
15 Q. Did you live together as boyfriend and girlfriend?
16 A. No, we did not.
17 Q. What was your relationship then?
18 A. He was just a friend of mine.
19 Q. What was your living arrangement, though? How is
20 it that he was able éo come into contact with these girls
21 you watched?
22 A. How is it that he came into contact? It was my
23 home first, and he moved in.
24 Q. All right. So he did move in?
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A. Yes, as a rqommate. Yes.
Q. And so the total time that the two of you lived
together at that residence was nine months?
A., Bbout.
Q. That was back in '89?
A. 1 beiieve it's '89, yes.
Q. Have you lived with him at any time since 1989?
A. No, I have not.
Q. Have you seen him in the presence of any small
girls since 19897 3
A. No, I have not. A
MR. GRECO: That's all I have, your Honor.
THE COURT: Any redirect?
MS. SCHMUCK: Nothing further, your Honor.
' THE COURT: Thank you, Miss Johnson. You can step
down. You can be excused.
| (Witness excused.}
MS. SCHMUCK: Your Honor, with that, the def;nse
will rest its case.
THE COURT: Okay. ;
MR. GRECO: Your Honor, I have some short rébuttal
witnesses. ]

THE COURT: All right. Let's go.

MR. GRECO: Summer Menees would be first.
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THE COURT: Summer, you don't have to be resworn.
Okay. You took an oath yesterday. You remember that oath?
THE WITNESS: Yeah.
THE COURT: 'We don't have to reswear.
Any objections?
MS. SCHMUCK: No objection.
MR. GRECO: No, your Honor.
SUMMER MENEES,
called as a witness on behalf of the State,
previously having been duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. GRECO:
Q. Hi, Summer.
|
A. Hi.
Q. How are you doing today?
A. Fine.
Q. Summer, can you remember way back to January when
you were interviewed on TY by Detective Stegmaier?
A. Yes.
Q. Do you remember telling Detective Stegmaier that
Chuck had tatoos all over, fromt and back?

A. Yes.

Q. Now, yesterday nobody really asked you about those,
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and I wanted to ask you a 'little bit about those. 1Is that
okay?

A. Yes.

0. When you say he had tatoos all over, front and
back, where can you remember him having tatoos?

A, On his stomach and his back and his arms.

Q. On his arms% Okay. Can you remember~-can you
remember what any of the tatoos looked like?

A. Half of a naked lady.

Q.l Half of a what?

A. A naked lady.

0. Where was that?

A. By--on his stomach.

Q. On his stomach. Can you remember what any of the
other ones looked like?

A. There was a skull.

Q. Okay. Where was that at?

A. Up above the naked lady.

0. Was that on his stomach, too?

A. Yes.

Q. Can you remember anything else about the skull?

A I think his tongue was sticking out.
Q. Summer, have I shown you any photographs in this

case of Chuck's tatoos?
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1 A, No.

2 Q.E Has anybody ever shown you any photographs of

3 Chuck's tatoos?

I4 A, No. |

5 MR. GRECO: May I have those, please.

6 BY MR. GRECO:

7 0. Summer, I just want to show you one of these

8 photographs, because I don't want you looking at the other
9 ones. 1 am going to!show you what has been marked as

10 Defendant's Exhibit B. Do you recognize the tatoos in that
11 picture? Why don't you take it, just take a look at it for
12 a second.

13 A. Yeah.

14 Q. Okay. Now, I know you can't see the face on that
15 picture, but who is in that picture?

16 A. Chuck.

17 Q. Is that because you recognize those tatoos?

18 A. Yes.

19 Q. When you said it was a skull with the tonque

20 hanging out, is that 'the top tatoo there on his stomach?

21 A, Yes.

22 Q. I know you can't see all that lady there, and I

23 don't really want you to look at the other photographs, but
24 does that appear to be the top of the naked lady that you

| |
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were talking about?

A.

Yes.

MR. GRECO: That's all I have, your Honor.

THE COURT: Okay. Miss Schmuck.

MS. SCHMUCK: No further questions, your Honor.

THE COURT: Thank you, Summer. You can step down,

sweetie, and you can be excused.

Menees.

(Witness excused.)

MR. GRECO: Your Honor, the State calls Desiree

THE COURT: Desiree, you don't have to be sworn, so

go ahead, take a seat, make yourself comfortable.

0.

DESIREE ROHRBACK MENEES,
called as a witness on behalf of the State,
previously having been duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION

GRECO:

How are you doing, Desiree?

Fine,

Desiree, yesterday we forgot to ask you a couple of

important questiomns, and I'd like to ask you those now.

Okay?

Desiree, did you ever see any tatoos on Chuck when
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he had his clothes off?

A. Yes.

Q. Where were the tatoos on his body that you can
remember today?

A. There were some on his arms. I only saw one on his
stomach, and half of one on his back.

Q., Okay. And can you remember what the one on his
stomach looked like?

A. An eyeball with a tongue sticking out.

Q. Kind of funny loocking?

A. Yes.

Q. Desiree, showing you what has been marked-- Well,
let me ask you this. Desiree, before now has anybody shown
you any photographs of Chuck's tatoos?

A. No. !

Q. Showing you what has been admitted as State's--
Defendant's Exhibit B--I'm sorry~-would you take a look at
that for a second. Go ahead and hold it. Do you recognize
something in that photo?

A. The tatoo.

Q. And which tatoo?

A. The eyeball.

Q. With the tongue?

A. Yes.
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Q. And I know you can't see the top of that photo, but

do you know whose face is up there?
A. Chuck.
Q. Is that because you recognize that tatoo?
A. Yes.
MR. GRECO: That's all I have, your Honor.
THE COURT: 'Questions, Miss Schmuck?
MS. SCHMUCK: No further questions, your Honor.
THE COURT: Thank you, Desiree. You can step down,
sweetie. You can be excused.
(Witness excused.)
MR. GRECO: Can we approach the bench your Honor?
(Discussion at the bench.)
THE COURT: We have a legal matter to take up,
ladies and gentlemen. I'm going to go ahead and excuse

you. Why don't you go ahead and retire to the jury room.

We'll call you when Ye're done. Thank you. Remember the
admonition.
(The following proceedings
were had without the presence
of the jury:)
MR. GRECO: YourlHonor, by way of offer of proof,

Gary Menees is here. And on the night of the defendant's

arrest, approximately an hour before the defendant called,
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at roughly 4:00 o'clock in the afternoon, the defendant's
sister; Jackie Maki, called, and she told--

THE COURT: Called who?

MR. GRECO: Called Gary Menees. She told Gary
Menees that her brother had been arrested. She wasn't
surprised at all because when she was younger, she had been
raped by her brother.

As soon as I found out this morning that Miss
Schmuck was putting on character evidence, we made a search
for her, but we've béen unable to locate her. She's in
Stead, and just not at her residence.

So the evidence I would like to offer is the
hearsay evidence from the brother--I mean-- I'm sorry.
Through Mr. Menees.

THE COURT: Okay. Miss Schmuck.

!

MS. SCHMUCK: Well, your Honor, this is obviously
hearsay evidence, and it's--as Mr. Greco has offered‘no
exception to the hearsay rule in terms of bringing this
evidence in.

THE COURT: What would it be?

MR. GRECO: Well, your Honor, I have to tell you I
have a hard time contesting what Miss Schmuck says. I

don't--it is hearsay, your Honor. And I can't--to be

honest, can't think of any applicable exceptions if she's
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objecting to it, your Honor. Your Honor, I'm going to
withdraw that applic;tion.
THE COURT: Okay.
MR. GRECO: Well, do you want me to end my rebuttal
case iﬁ front of the jury? That will be the end.
THE COURT: Are you through with rebuttal?
MR. GRECO: 1 am.w
THE COURT: Then we'll call them back.
Why don't counsel approach for a second.
(Discussion at the bench.)
(The following proceedings
were had in the presence of
the jury:)
THE COURT: Welcome, everybody. Go ahead and be
seated. Thank you.
Okay. Anything else, Mr. Greco?
MR. GRECO: Your Honor, that concludes the State's
rebuttal case.
THE COURT: Okay. Defense has rested?
MS. SCHMUCK: That's correct, your Honor.
THE COURT: All right. Ladies and gentlemen of the
jury, let me tell you what we're going to do now. We're

going to retire to my office, the two attorneys and I.

We're going to go over jury instructions. I don't think it
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will take too long as far as settling the instructions.

And for your information, these don't come off the
top of the judge's head or look at a book, he or she look at
a book. They are offered by the attorneys. And we go
through--this is a p;ocess where, based on what I perceive
the evidence to be, based on the evidence, the district
attorney will offer this instruction, defense will offer
this instruction, and I choose between the instructions, and
then we settle them. I w%ll then read you the
instructions. You then have closing arguments. And the
case will be submitted to you.

So what I'm going to do, I'm going to send you back
to the jury room until we have settled instructions. And as
I say, vou might as well as go ahead and take a break. But
I will have you assembled in the jury room awaiting our

settlement instructions.

Okay. Remember the admonition. You can be

excused.
{Recess.)
> (The following proceedings
were had in chambers:)
THE COURT: We are on the record in State versus
Maki.

Miss Schmuck is present. Mr. Greco is present.
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We've settled on instructions numbers 1 through
33. It's my understandiné there's no objections or no other
comments.

MR. GRECO: State has no objection to the offered
instructions.

MS. SCHMUCK: Defense has no objections to the
offered instructions.

THE COURT: Okay. Let's do it.

(The following proceedings
‘ were had in open court:)

THE COURT: Okay. The jury is present. Mr. Maki
is present with counsel, Miss Schmuck. And Mr. Greco is
present for the State.

Okay. Ladies and gentlemen, I'm going to instruct
you on the law. I've got 33 instructions that we have
agreed to give. And as I said to you earlier, these don't
come off the top of my head. They're law. I will read them
to you. There is no need to take notes because you can take
the instructions with you. BAs a matter of fact, if you take
notes, you could misinterpret them. But you will take these
with you in the jury room.

After that counsel will give their arquments, and

then you will have the case this afternoon.

(The Court read the instructions.)
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THE COURT: Okay. Now we'll start closing
arguments. Because the prosecution has the burden of proof,
they will start first. Then Miss Schmuck will give her
closing argument, and then Mr. Greco on behalf of the State
will be the last person to talk. The reason that the
prosecution has two shots in the closing arguments is
because they have the burden of proof.

Go ahead, Mr. Greco.

MR. GRECO: Thank you, your Honor.

Ladies and dentlemen, I wanted to start by thanking
you one more time. I know that the testimony in this case,
it wasn't always the most pleasant testimony. But, again,
we appreciate your attendance, and I thank you sincerely.

I wanted to touch on the law just a little bit
before launching into the facts on the case. The most
important instructions that the judge read to you, I think,
are instructions 19, 20 through about 24. I'm going to
touch on a couple of those because those are the element
instructions, the elements of the crimes that you have to
lock at here.

In terms of‘the sexual assault, the key in that
element instruction is that the defendant has to subject the
person to sexual penetration either against the victim's

will or under conditions in which the defendant knew or
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1 should have known the victim was mentally or physically

2 incapable of resisting or understanding the nature of the

3 defendant's conduct.

4 So against one's will is one way. But if the

5 victim.simply doesn't understand what's going on, that's the
6 second prong. That applies particularly to young children.
17 I'll address that in a few minutes.

8 Of course, instruction number 20 tells you that the
9 State absolutely does not have to prove force. So we often
10 think of forcible rape, somebody being grabbed in an
11 alleyway, thrown down and beaten. That's not the law in

12 this state, and you should--you don't need to find that

13 here, and we haven'tialleged that.

14 The second important thing on instruction number 19
15 is what a sexual penetration means. Cunnilingus and
16 fellatio aren't applicable here. But what is applicable is
17 the third prong: Or any intrusion, however slight, of any
iB part of a person's body, ér other object, manipulated by a
19 person inserted into the genital or anal opening of a body
20 of another, including sexual intercourse in its ordinary
21 meaning.
22 Any intrusion. One inch, one-sixteenth of an inch,
23 anything is enough. ]Again, when I discuss the facts in a
24 few minutes, I'm going to get into that.
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And then finally the lewdness instruction I don't
need to read now. It's very simple. The judge just read it
to you. You can read it again when you go back into the
jury room.

The instrucéion following the lewdness instruction
is very important, and that's the one that told you for a
lewdness you don't have to have touching of the actual
skin. The law is simply so long as those elemenéé are
satisfied in the lewdness instruction, if there's touching,
even if it's over clothiné, that's sufficient.

Now, the Information alleges 10 total counts. And
as you saw during the trial, the Information does not allege
the counts chronologically. That is because the Information
simply groups the counts by the type of charge and the
victim. So you have the first four counts of sexual assault
invelving the first victim, Desiree, and then the one count
involving Summer. Then you have the lewdness coumnts
involving Desiree and the lewdness counts involving Summer.
So that's simply the election of the D.A. at the time of
charging. It;s not meant to be chronological.

In any event, as to Counts I through III, the
sexual assaults involving Desiree and penile penetration,
the evidence is crystal clear. Both in the first two times

when he penetrated her in his apartment, and in the third
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1 time when she was over to her apartment, you heard her say
i2 in each case he put it inside of her.

3 Now, she told you it was about an inch. But

4 remember that instruction. Any penetration, any intrusion,
5 no matter how slight, is enough. One inch is more than

6 enough. And what's important is that she told you she felt
7 it inside of her. 1In fact, she said, I believe, on all two
8 or even three of the events that it hurt her. But the key
9 is she felt it inside, She had no doubt in her mind that it
10 was inside of her. She did not waiver at all on

11 cross—-examination.

12 Now, Count IV is‘the finger penetration. Remember,
13 that one occurred after the third penile penetration when
14 she was back at her apartment, her bedroom, when she had

15 tried to get away from him. After she--he sexually

16 assaulted her the third time with his penis, he then

17 finished by inserting his finger up into her. He moved that
18 in and out just like he moved his penis in and out of her.
19 She felt it inside of her, and that hurt as well.
20 Count V is the sexual assault involving Summer,
21 Specifically that he inserted his penis into her vagina.
22 Again remember she told you on the stand that was the last
23 of the three things that happened to her. 1I'll get to the
24 other two in a moment.
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1 She told you she felt it inside. She told you it

2 hurt. She told you a number of other things. She used the
3 word "ﬁump." But when we pinned her-~ I asked her about

.4 that, "What do you mean by that word?" You heard me say

‘5 "That's kind of a funny word." And she told us where she

6 had heard that word. But she told us that "hump" meant

7 moving it in and out. She felt it inside of her. He moved
8 it in and out, and it hurt.

9 Remember both on the stand and on the video when

10 she is asked, she said, "Oh, about that much." But, again,
11 any penetration is sufficient.
12 Ladies and gentlemen, I would submit to you that
13 when this individual was penetrating these small girls, very
14 small girls, he was thinking about what type of medical
15 evidence or damage he could do if he inserted his penis

16 fully.
17 In any event, Count VI begins the lewdness counts.
18 Count VI is that Desiree, the defendant kissed or sucked the
19 victim's breast. Now, she told you that on the stand. She
20 pointed out her right breast. And it happened during one of
21 the first two sexual assaults at the defendant's apartment.
22 But again she was clear on that. It didn't happen for a

23 particularly long period of time, but she did not waiver on
24 cross-examination.
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Count VII is that the defendant touched or rubbed
the exterior of Desifee's vagina. Remember during the very
first sexual assault in his apartment, she told you that
while he was doing that--I'm sorry--right before he did
that, be fondled her over her underwear. So remember he was
rubbing her vagina over her underwear, and then when he sent
Summer out the first time to get the milk, as soon as Summer
leaves, he gets on top of her. But he was rubbing the
exterior of her vagina prior to that first sexual assault.
Again there was no wavering on cross—examination. So that's
the basis of Count VII.

Count VIII charges that the defendant caused the
victim to touch or fondle his penis and/or testicles. You
may recall that happened during the second sexual assault at
his apartment. She told you that while he was doing that he
made her touch or rub his penis. She remembered he made her
grab and hold on to his penis, and she had to rub it a
little bit while he was doing that to her.

Count IX of the Information charges that the
defendant touched or rubbed the exterior of Desiree's--I'm
gsorry-—-of Summer's vagina. Remember, in terms of Summer--in
terms of either of them, they are not chronological, but he
touched or rubbed her vagina the first thing he did to her.

Remember she said he began rubbing his finger, I think she
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said pointy finger, around the exterior of her vagina.

And then Count X was the second thing he did to
her. After he had done that, he then took his penis and he
began rubbing it around the exterior of her vagina.

Of course, the third thing he did to her was Count
V, which I have already talked about. After he did those
two things, he inserted his penis in her vagina a short
distance.

Now, you may have noticed on the videotape Summer
was a little less clear in terms of order. You see
Stegmaier has her jump back and forth between the touching
with the finger and then the penile penetration, and also
the rubbing of the penis outside the vagina.

0f course, that's because Stegmaier is hearing all
this for the first time. You heard him tell you that he did
not talk to that litéle girl at all before that interview
was commenced. So he's hearing all this for the very first
time after reading a very brief report written by a patrol
officef the night before and talking briefly with the
father. He's finding out the details for the very first
time. That's why they jumped back and forth. But any doubt
about the order was cleared up on the stand. And, again,

she did not waiver on cross-—-examination.

Now, of course, you have a lot of other information
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besides just what the two little girls told you to show the
defendant's quilt. Most importantly, of course, you have
his admissions.

During the interview, after he started telling the
truth, after the initial denials, you heard him make a
number of admissions, the most important of which were that
he admitted that he rubbed his penis on Desiree's vagina.
Then he also--the other important one is he admitted to
Stegmaier that he was guilty. That was his exact words.
"I'm guilty."

When Stegmaier asked him, "Well, what do you mean?
What did you do?" he said, quote, "Probably whatever Desiree
told you." He was basically conceding the fact that these
little girls were telling the truth. He's basically with
that statement, "Prcbably whatever Desiree told you," and,
"I'm guilty," he's basically conceding all the counts as to
Desiree.

And, of course, he also admitted in the interview
by Stegmaier that he let Summer wash him in the shower, and
she might have touched his testicles, although you'll recall
those weren't his exact words.

Those are the key admissions made to Stegmaier, but
they are not the end of the admissions. You saw him sitting

in that room alone. Remember I told you in opening
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statement that you'd see him make certain facial or body
language gestures. He did that. You saw him looking
skyward. You saw hiﬁ putting his head down in his hands.
Those are clear gestures of guilt. He was feeling gquilty
because he was thinking about what he had done to those
little girls. That's why he was moving that way. But, of
course, he said some things as well.

You heard him say, "Why? Why? The stupidest
thing. Why? Why? I don't believe I did this." He was
talking about he didn't believe that he sexually assaulted a
seven- and nine-year-old girl.

And then finally he made some more spontaneous
admissions when Bohach was asking him those booking
questions. Again, Bohach is just simply asking him his
name, his date of birth, and all those things. He starts
looking skyward and says, "I had to get this off my chest.
I did something wrong." And probably most importantly, or
at least probably the best indicator of his personality,
"There goes my million-dollar lawsuit with SIIS." He was
deeply concerned that he might lose his workmen’'s
compensation money he had coming from SIIS.

Of course, you have some admissions to Gary Menees

as well on two different nights. He tells Menees on the

night of his arrest over the telephone, he tells him, "It
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just happened." He couldn't explain it, but it just
happened. He tells Menees he's sorry for what he did to the
girls. BAnd he apologizes in several other manners as well.
It's clear what he's talking about. He was feeling guilty.

Now, you heard him change his tune a little bit
three or four nightsllater. He calls Gary again, says,
"Well, I don't really remember much now. I had been
drinking. The only thing I remember is the event in the
shower‘with Summer." Has is already stepping back. He's
already trying to cover his tracks. He is lying once again,
just like he lied at the Beginning of the interview to
Stegmaier. Most importantly, of course, it all led up to,
"Will you please drop the charges?"

I told you in my opening statement Gary Menees is a
trusting individual. BAnd you saw that. He's not a real
strong individual. You got a sense of that on the stand.

He trusted this individual, and this individual took
advantage of his daughters. 3and he was playing on that
trust with these phone calls when he was trying to convince
him to drop the charges. He was hoping he could use his
prior friendship one more time to get this very polite, very
nice man to help him out.

But you heard what Menees finally said. "My girls

aren't liars. I'm not going to drop the charges." And Gary
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1 stood by his daughters.
2 Finally, ladies and gentlemen, we had some medical
3 evidence as well. You all saw the photos of Summer's
4 hymen. It was very thick. It was rolled over on itself.
5 You heard Cathy Peele's conclusion that it was her opinion
6 that that was due to sexual abuse. And that is a very--you
7 heard her say that's a very unusual hymen for a child of
8 that age.
9 Desiree, of 'course, had a healthy hymen. But
10 remember Desiree told you each time he only went in one
11 inch. Remember he had fondled her as well before he did
12 that. But, of course, you saw the two of them. Desiree
13 is-~although she is only two years older, she is much larger
14 than the other girl.
15 Cathy Peele told you from the stand it's possible,
16 even with more penetration, not to show damage a month or so
17 later, or sometime later. That's the key, of course. The
18 little girls didn't come forward to their father, so we
19 don't have a SAINTS exam the day after it happened or the
20 day it happened. We‘have it a month after. She told you
21 about the healing process.
22 There might be some question there if it was just
23 Desireé's word against this man. It's not. It's Desiree's
24 and Summer's word against him. It's Gary Menees' word
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against him. Most importantly, it's his own word. Remember
he said "I'm guilty regarding Desiree, and whatever she told
you is what I mean by when I say 'I'm guilty.'"

In any event, ladies and gentlemen, I'll get one
more opportunity to address you. And that is because, as
the judge has already stated, I have the burden of proof, so
I get to go last. But at this time I'd defer to Miss
Schmuck.

THE COURT: Thank you, Mr. Greco.

Miss Schmuck.

MS. SCHMUCK: Thank you, your Honor.

If it please the Court, counsel, Mr. Maki. Ladies
and gentlemen of the jury, this will be my last opportunity
to speak with you. And I want to say, first of all, on
behalf of myself and Mr. Maki, how much we appreciate your
time and your attention here at this trial. I know that
jury duty can create sacrifices and problems for everyone.
And we do appreciate any sacrifices you have had to make.
Most of all, we appreciate your attention and your time
here.

Ladies and gentlemen, this is a very difficult

case.

On one side‘you have two very attractive young

girls who say that Mr. Maki, my client, did some things to
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1 him--them. That he committed sexual assaults. That he

2 committed acts of lewdness.

3 And on the other side you have Mr. Maki. You have
4 Mr. Maki telling the police that he did certain things to

5 these girls. However, he did not say to the police that he
6 did all the things that the two young girls are telling

7 you.

8 Now, the defense would ask you to, or submit to

9 you, as lawyers say, that .in order to bring these extremes
10 together or to reconcile them, that you have to really look
11 at the evidence that's missing in this case.
12 First you've got Cathy Peele, who is the head of

13 the SAINTS program. Miss Peele testified that Desiree's

14 hymen was normal. She testified that the exam was normal.
i5 There was no evidence of scarring and there was no evidence
16 of trauma. And yet Desiree testified that Mr. Maki sexually
17 penetrated her vagina with his penis on three separate times
18 and once with his finger. She said it hurt. B&And she said
19 that later that day she couldn't remember it that much, but
20 she still said that it hurt.
21 You also have the information about Summer as far
22 as her SAINTS exam. And I believe that Miss Peele testified
23 there that the exam showed a certain thickening, a folding,
24 of the hymenal tissue. And Miss Peele stated that she
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1 thought in her opinion that that thickening or folding of
2 the hymenal tissue could be the product of chronic sexual
3 abuse.
4 She also stated that Summer's hymen looked older in
5 comparison to her sister's, that it looked like that of an
6 older child. And yet you have Summer telling you that she's
7 alleging Mr. Maki penetrated her with his penis on one
8 occasion. Yet Ms. Peele is reporting trauma, and she
9 suspects that there's chronic abuse.
10 " I have to ask you to look at this very carefully,
11 because that just simply does not add up in terms of what
12 Miss Peele is telling you‘about the possible sexual abuse or
13 sexual assault of these two little girls.
14 Second, there's the tatoo. Now, you heard me on
15 cross-examination with both these children asking them what
16 Mr. Maki looked like. I asked specifically what his penis
17 looked like. They said it was hairy. One of the girls, I
18 think Desiree, said that it was peach colored. I believe
19 Summer said, "Well, it was the same color as the rest of his
20 body."
21 Neither of those girls on cross-examination
22 mentioned the tatoo. Now{ I'm sorry if we've offended
23 anyone's sensibilities here with the pictures of the
24 tatoos. But that is a very distinctive tatoo, particularly
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the one down around Mr. Maki's pubic area. 1It's not
something that you would forget, and it's not something that
you would miss seeing.

The third and the final missing piece here, ladies
and gentlemen, that I would submit to you, is this: Mr.
Maki, you’ve seen him on tape at the police station. And he
told the police about two instances with these two young
women. Maybe that's an alleged confession. But that's all
he confessed to. He was sorry. He was obviously very
sorry. He was very ﬁpset at what was going on. But he did
not confess to committing any of the other acts that these
two girls are telling you about. And I suggest to you the
reasonlwhy he didn't confess to the rest of those acts is
because they did not happen.

The judge has juét instructed you, ladies and
gentlemen, on the law that will be applied in this case.

And I think the particular instruction that I'm going to
direct your attention to is something that I'm going to tell
you again because I think it's the most important
instruction. And it:s the one that our entire system is
based on here. BAnd that instruction is: "A reasonable
doubt is one based on reason. It is not mere possible
doubt, but is such doubt as would govern or control a person

in the more weighty affairs of life. If the minds of the
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jurors, after the entire comparison and consideration of all
the evidence, are inlsuch condition that they can say they
feel an abiding conviction of the truth of the charge, there
iz not a reasonable doubt. Doubt, to be reasonable, must be
actual, not mere possibility or speculation."

Ladies and gentlemen, the State has failed to
sustain its burden in this case. Reasonable doubt exists
here. And we would ask you to find Mr. Maki not quilty.

Thank you.

THE COURT: Thank you, Miss Schmuck.

Mr. Greco.

MR. GRECQO: At the beginning of he argument counsel
said, "He didn't do all the things the two girls are telling
you," and then at the end of her argument she said, "He
didn't admit to all the things that are charged in the
Information." Well, of course, that assumes the opposite,
that he did do some of the things and he did admit to some
of the things alleged in the Information. Of course, he
admitted some of the things alleged in the Information. But
he did all the things, all the things the two young girls
say he did.

Defense counsel tells you Desiree's hymen was
normal. And that's true. But, again, Cathy Peele told you

i
that hymens can heal, and also penetration can occur,
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1 significant penetration can occur and cause no hymenal

2 damage at all. Again, we don't have an exam here the day

3 after.

4 Now, Miss Schmuck talked about these tatoos as

5 well. And she says that yesterday the girls didn't even

6 talk about these tatoos, even though as the photos showed

7 they're pretty visible., Of course, they didn't talk about

8 them yesterday. Because they weren't asked about them

9 vesterday. When Miss Schmuck brought it up in her defense
10 case, the two girls were brought back to court, and they

11 told you what had happened. And, remember, they had never
12 seen those photos before. The only photo they saw was the
13 one I showed them today. That's the first time I showed

14 them a photo. Didn't want to show them the other photos

15 because he was naked in them. But you heard them describe
16 what they saw. |

17 They said--one girl said a skull with a tongque, and
18 then the naked lady. The other girl said the skull with the
19 tongue: Now, you lock at those photos. I still can't tell
20 what it is. Is it a skull? Is it an eyeball? Is it

él supposed to be hoth?

22 The point is this traumatic event is happening to
23 them in relatively quick time. Remember Summer kept

24 interrupting the defendant's vaginal sexual assaults of
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Desiree, and so he was only on top of her each time for 20
or so seconds. She's got this horrible thing happening to
her. She's not examining him from head to toe for the
purposes of determining exactly where his tatoos are.

The key is they knew there was a skull there with
the tongue. One, I think it was Summer, saw the naked lady
as well. Of course, they were both right when they said he
had tatoos on his arms. You saw those in the photos. You
can also see it when he stood up on the video.

But probably most importantly, remember what
happened back in January when Summer was interviewed.
Stegmaier asked her about the tatoos. And she said he
asked--he asked her, "Did you have any tatoos--did he have
any tatoos on his body?" She said, "Yeah. He had them all
over, in front and back." WNow, he did go on to say, "Did he
have any down there?”™ Of course, he had just been talking
about the defendant's penis a few seconds before. She said
"No." What she, of course, meant is she didn't see
anything on his peni;. That was the main subject of the
interview, unfortunately. But she knew they were all over
his front and back.

| Stegmaier didn't ask her to describe them, so she

didn't say it on the videotape. Didn't give you more detail

on that yesterday because they weren't asked. And they told
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1 you today. That's the purpose of rebuttal case.

2 Ladies and gentlemen, if you believe these two

3 little girls in this case, he is gquilty of each and every

4 count. When you determine their credibility--and that's

5 your role as a jury--think about a number of things. Think
6 about a motive to lie. What possible motive to lie do these
7 little girls have in this case? BAbsolutely none. Zero.

8 In fact, up until this happened, they told you they
9 were friendly. That's why Gary Menees trusted this man with
10 his children. He didn't--he hadn't seen any indication of
11 this, although as you heard that testimony about the

|

12 defendant having them over to pet his dog, play with his

13 dog, to have popsicles, ice cream or candy, you can begin to
14 see what was probably going through his mind in terms of
15 motive.

;6 But in any eventﬂ these little girls have no motive
17 to lie. When you think about whether they're telling the

18 truth, think about how these revelations came out in the

19 first place. Remember what happened. 1It's about a month
20 later Desiree and her dad are talking, and she simply breaks
21 down crying. Because she had been-~she had been holding
22 this terrible secret 'in her mind for a month. She breaks
23 down crying. In fact, as Gary recalled it on the stand, you
24 could see tears came to his eyes. You could see he was
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reliving that experience.

The police didn't go out to these girls and find
them. They weren't looking for Mr. Maki. They~-these
people came to the police because Desiree broke down and
started crying. And then Gary went to Summer immediately,
and Summer told him what had happened. 2and you can
understand why little girls like this might wait a while to
tell their father. This is embarrassing. It's shameful.
It's humiliating. Especially for a 10-year-old.

You probably noticed on the stand there Desiree was
more uncomfortable than Summer, even though she's older and
more articulate. In fact, you heard in response to Miss
Schmuck's question Cathy Peele talked about the fact of how
it is more difficult for adolescents once they reach the age
of 10 or 11 to discu;s things like this. Excuse me. Once
they get into the age range of 10 or 11, it becomes more
difficult because, of course, they're proceeding through
adoleséence.

Summer is so young, she is so innocent, she still
does not appreciate just exactly what had happened to her.

Remember I read you that sexual assault
instruction. Other than against the victim's will, the
other way that somecone can sexually assault a young child is

simply by that child not understanding the nature or
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consequences of his action. That's exactly why that second
prong is there. It's talking about young children.

When you determine whether or not those little
girls are telling the truth, whether they're credible, think
about their demeanor on the stand. When both sides asked
them questicons, think about how quickly they responded. Did
they have to take loﬂg, long times to think? They were
obviously thinking of answers. But they didn't have to
really think for very long. Their memory of the event was
good.

Think about Desiree's demeanor particularly. When
we got to the hard parts,.you saw what happened to her. She
started crying. And she started crying because she was
remembering these very real, very terrible things that have
happened to her.

If these little children had just sat up there like
robots and spit out answer after answer after answer, you
might begin to wonder about whether or not they were telling
the truth. But they didn't do that.

You heard, of course, with the defense questions,
of course, there's a lot of surprises there. You saw how
well they reaéted to surprises. They did not Qaiver on
cross—-examination. They were not impeached on

cross-~examination. And I would submit to you that their
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testimony was extraordinarily credible given how young they
are and how difficult the subject matter was that they had
to talk about.

Now, the defendaﬁt did talk to you on the
videotape. And when you think about the defendant and his
credibility in terms of his statements on the videotape,
think about the order of that interview.

Remember what happened in the first five minutes of
the interview. Stegwaier told him why he was there, and he
goes "What," like this. He's totally shocked by the
allegations. For the first five minutes of that interview
he adamantly denied everything that happened.

Then he starts to equivocate. He starts making
those statemeﬁts about, "I don't really know what happened,"
or "I was buzzed, and I don't remember what happened."” Now
he has gone from absolute denial to equivocation. And then,
of course, he finally just comes right out with it and makes
the admissions that I talked about earlier. So obviously
during the first two times his memory didn't change
dramatically in the first 15 minutes of that interview.

When he says he didn't do anything in the first
five minutes, he adamantly denied everything, he was lying.
When he said he didn't remember what had happened, he didn't

H

know what had happened in the middle of the interview, he
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L
1 was lying. He started to tell the truth, although not the
2 full truth, he told éhe truth when he started making
3 admissions,.
4 Now, I talked about the girls' motive to lie. What
5 about ﬂis motive to lie at the beginning of that videotape?
6 It's obvious. He was simply attempting to save his skin.
7 The bottom line in items of credibility,
8 believability, weigh what you saw up there from those two
9 little girls with what you saw from that man on that
10 videotape, and just ask yourself: Are those girls telling
11 the truth? They certainly are.
12 You saw the defendant do some crying during Misé
13 Schmuck's statements. That was very touching. You also
14 heard him call Gary Menees the night he was arrested, and he
15 told Gary, "I love those little girls."” What he did to
16 those little girle in December was not love. He treated
17 those girls as nothing more than tools. They were simply
18 sexual aids to him.
19 And, ladies and gentlemen, by returning verdicts of
20 guilty on every count alleged in the Information, you can
21 let Mr. Charles Maki know that those two little girls are
22 not tools. You can let him know that those two little girls
23 mean something. Andlyou can let him know that you as the
24 members of this community are not going to put up with the
219
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sexual abuse of innocent little children.

Thank you.

THE COURT: Thank you, Mr. Greco.

I want to personally thank both counsel for an
orderly presentation and professional presentation.

I want to thank you all, ladies and gentlemen, for
your time and patience in this case.

Now it's your turn. What we're going to do, we're
going to swear you in. We're going to have--excuse me--
we're going to swear in the bailiff, Miss Dause, to take
charge of the jury.

I'm going to go ahead and, with counsel's
permission, go ahead and dismiss--excuse Mrs. Fritz. 1Is
that okay?

MR. GRECO: No objection, your Homor.

MS. SCHMUCK: No objection, your Honor.

THE COURT: Mrs. Fritz, why don't you leave a phone
number with Bailiff Dause, your phone number, in case
someboéy becomes ill or something like that. We'll go ahead
and excuse you. And thank you very much for your
attention. |

We'll go ahead and swear in the bailiff to take

charge of the jury.

(Bailiff sworn.)
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THE COURT: Now, remember, ladies and gentlemen of
the jury, you'll be able to take in all of the evidence, all
of the instructions. Andlif you need any assistance in
anything, make sure that you just contact Miss Dause.

We will now be in recess, and we will await your
verdict.

(Recess.)
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STATE OF NEVADA )

COUNTY OF WASHOE )

I, ISOLDE ZIHN, a Certified Shorthand Reporter of
the Second Judicial District Court of the State of Nevada,
in and for the County of Washoe, do hereby certify:

That I was present in Department 8 of the
above-entitled court on April 11 & 12, 1994, at the hour of
10:00 a.m. of said days, and took verbatim stenotype notes
of the proceedings had upon the matter of THE STATE OF
NEVADA, Plaintiff, versus CHARLES MAKI, Defendant, Case No.
CR94-0345, and there;fter reduced to writing by means of
computer-agsisted transcription as herein appears;

That the foregoing transcript, consisting of pages,
1 throﬁgh 222, all inclusive, contains a full, true and
complete transcript of my said stenotype notes, and is a

full, true and correct record of the proceedings had at said

time and place.

4

Dated at Reno, Nevada this.30§h'déy:6f“ﬁﬁgust, 1994.

“Isolde zihn, CCR $87
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IN AND FOR THE COUNTY OF WASHOE

THE STATE OF NEVADA,
Plaintiff,
VE.

CHARLES JOSEPH MAKI, STIPULATION AND ORDER TO

RELEASE EXHIBITS TO COUNSEL

Defendant.

L

The parties, through their undersigned counsel, hereby
stipulate that all Exhibits offered and/or admitted at the Trial of
this matter shall be released by the Court Clerk to GARY HATLESTAD,
Deputy District Attorney, in order to permit the viewing of said
exhibits by himself and by ROBIN WRIGHT, counsel for Defendant, on
the premises of the Washoe County District Attorney’s Office.

DATED this 7th day of November, 1994.

JACK ALIAN GROUP

by ROBIN WRIGHT
Nevada State Bar #1372

DOROTHY NASH HOLMES
Washoe County District Attorney
P.0. Box 11130

226 Hill Street Reng, Nevada 89520
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%ﬂh\ W s / 1//)% /i
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THE STATE OF NEVADA,

Plaintiff,

Vs, RECEIPT

CHARLES JOSEPH MAKI,

Defendant.

GARY HATLESTAD,
RECEIVED FROM REEEKKERRXNXKHEXRURT. THE FOLLOWING:

ALL. EXHIBITS WHICH WERE TEMP. RELEASED ON NOV. 7, 1994...

AFFIDAVIT
STATE OF NEVADA

COUNTY OF WASHOE(

R. DUER - DIST. COURT EVIDENCE.

, first being duly sworn, deposes and says that:

[ am lawfully entitled to possession of the above listed exhibit(s) and do hereby acknowiedge receipt of the same.

Subscribed and sworn to before me this

/ day of _{2EC. 19 74

JUDI BAILEY
CLE THE COURT

By _,_,/Z////A-—-—...

=
Deputy Clerk

UD 94 (Rev 6/86)
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No.(l}EFql¢’C)£3L{fS

Dept. No. 9

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.
x Kk K
IN THE MATTER OF THE APPLICATION

FOR A SEIZURE CRDER. SETZURE ORDER

/ €

+

THE STATE OF NEVADA, TO ANY PEACE OFFICER OF THE STATE
OF NEVADA:

The State of Nevada, by Richard A. Gammick, Washoe
County District Attorney, having applied pursuant to NRS 176.111
for a seizure order for blood and saliva samples from persons
convicted of the enumerated sex coffenses set forth in the
statute, and the State being lawfully entitled to obtain blood
samples and saliva tests to determine the genetic¢ markers and
secretor status of these convicted perscons,

The court finds that the following persons are convicted

persons subject to the provisions of NRS 176.111 and this order:

Name Cage Number Offense

ALLMAN, GUY C79-1308 Sexual Assault
NICHOLS, GARY C83-1030 Sexual Assault
WINFREE, LARRY C83-1735 Sexual Assault

MIZE, DONALD R. C84-217 Lewdness With a Minor
FRYE, GARY W. C87-795 Lewdness With a Minor
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1) HOLM, FREDRICK
CANTARELLA, DAVID W.
2| GELHAR, EARL F.
COLEMAN, ARTHUR E.
3| PEREYRA, JHUNE M,
WINTERS, RICKY F.
4 | OAKES, RODNEY R.
GUZMAN, PEDRO
5| MALDONADO-ROBLES, JUAN
MERCURI, ALBERT T.
6| EDWARDS, DUWAYNE
OVERTON, DAVID D,
7| DURAKOWSKI, JOHN S.
GRAY, TIMMY D.
8 || HALEY, JACK
THOMAS, WILLIE J.
9 COBLE, CHESTER W.
ROBINSON, TERMAINE
10| WARNER, LESLIE J.
MERLOS, DAVID
11| DRIVER, WILLIAM H.
TALKINGTON, TIMOTHY T.
12| PHILLIPS, PATRICK L.
SPANGLER, ROBERT P.
13| OLSON, ROBERT L.
SHUTE, HERBERT M.
14| SILVANI, JOEY L.
VALENTINE, DONALD
15| RATLIFF, MICHAEL C.
REED, GARY W.
16 | TRUJILLO, JAMES L.
SERRS, TYRONE W.
17} McCLUNG, JAMES B.
YOUNG, BRIAN D.
18| GRACE, STEPHEN E.
SMITH, BRUCE S.
19| HERRERA, LUIS A.
RUTHERFORD, JOHN M.
20| BUTLER, RICHARD L.
EASTER, WILLIAM J.
21| KEENE, WILLIAM
SMITH, JOHN F.
22| COTTON, PATRICK
LATHAM, RALPH E.
23| McGEE, MICHAEL W.
ROGERS, ERIC D.
24 | WOOLLEY, THOMAS H.
PEREZ, EUGENE A.
25| McINTOSH, TIMOTHY D.
DAKE, JOHN P.
26| BACON, DOUGLAS B.

CR89-1052
CRS0-284

CR90-585

CR90-326

CR90-327

CR90-1700
CR90-2347
CR91-977

CR91-1373
CR91-587

CR91-1656
CR91-2442
CR92-0568
CR92-0290
CR92-1293
CR92-0640
CR92-2280
CR92-0388
CR92-1532
CR92-2090
CR93-0417
CR93-0466
CR92-2368
CR93-0671
CR93-0501
CR93-1261
CR93-04890
CR93-1515
CR93-2079
CR93-2025
CR94-0752
CR94-0288
CR94-0538
CR92-2391
CR94-0645
CR94-0856
CR94-1395
CR94-0638
CR94-0925
CR94-1328
CR93-1137
CR94-2151
CR93-2398
CR94-2452
CR94-2154
CRS94-1169
CR94-1608
CR94-2707
CRS95-0416
CR94-2897
CR95-0369

2

Sexual Assault

Sexual Assault

Lewdness With a Minor
Sexual Assault

Statutory Sexual Seduction
Sexual Assault

Sexual Assault

Sexual Assault

Sexual Assault

Sexual Assault

Sexual Assault

Sexual Assault

Attempted Sexual Assault
Sexual Assault

Sexual Assault

Sexual Assault

Sexual Assault

Sexual Assault

Sexual Assault {under 14)
Lewdness With a Minor
Sexual Assault (under 14)
Sexudl Assault

Lewdness With a Minor
Lewdness With a Minor
Lewdness With a Minor
Lewdness With a Minor
Sexual Assault

Sexual Assault

Lewdness With a Minor
Lewdness With a Minor
Sexual Assault

Sexual Assault

Lewdness With a Minor
Sexual Assault

Sexual Assault

Lewdness With a Minor
Lewdness With a Minor
Lewdness With a Minor
Sexual Assault

Sexual Assault

Statutory Sexual Seduction
Sexual Assault

Sexual Assault

Lewdness With a Minor
Statutory Sexual Seduction
Statutory Sexual Seduction
Attempted Sexual Assault
Sexual Assault (under 14)
Lewdness With a Minor
Attempted Sexual Assault
Sexual Assault (under 14)
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1| LOMBOY, CHARLES P.
AVALOS, FRANK
2§ LAIR, GREGCRY C.
CIESYNSKI, RICHARD A.
3| VASQUEZ, MARIANC C.
MANCINI, DANIEL T.
4 | ALLGOOD, ROBERT
TYNER, GARY W.
5 STCLTZ, DARRYL
BAJONE, STEVEN S.
6| GRALLA, MICHAEL E.
FAUSTINO, MARIA
7 SPARKMAN, ALFONZO
KELLY, WILLIAM E.
8 | MURDAUGH, STANLEY
TEMPLIN, DONALD M,
9! LUYET, MICHAEL E.
BOEMLER, CHARLES R.
10} SALINAS, REUBEN
HAWK, WALTER R.
11| FABINY, JAMES
GONZALES, ALCIDEZ
12| VELTRE, THCMAS M.
MAYES, EARL C.
13| COLE, EDWARD B.
COULTER, TRAVIS D.
14| LINARES, ARAMIS
REYMAN, CHARLES D.
15| LEPCRE, VAN R.
POOL, LONNIE D.
16 | DRAKE, DONALD
GARLAND, JAMES C.
17| GRAHAM, ELLIE J.
DASTOLFO, ANTHONY M.
18| TYREE, CLEVE W.
DYKMAN, JOHN H.
15 EVERETT, WILLIAM D.
GLOVER, AARON M.
20| SMITH, JOHN D.
SIERRA, ANDREW R.
21j§ TOLBERT, WILLIAM L.
STEVENS, COUNTRY JOE
22| KALIS, FRANCIS D.
TAYLOR, WILLIAM A.
23} SALINAS, JESSEE P,
SURRATT, WILLIAM D.
24 | DUNHAM, RICHARD
BARTLEY, TIMOTHY W.
25| DALLO, DAVE
SNIDER, NEVADA V.
26| FLETCHER, PAUL

CR95-0055
CR94-0995
CR94-2152
CR95-0139
CR895-0453
CR90-1373
CR90-1603
CR90-1160
CR93-0843
CR94-0189
CR93-1489
CR93-1386
CR89-721
C81-395
C86-1527
CR89-1227
CR90-1933
CR86-2005
CR90-2677
CR90-325
CR91-1787
CR92-0203
CR91-2325
CR92-1230Q
CR92-1268
CR92-1112
CR92-1429
CR93-0421
CR93-1334
CR93-1443
CR94-0700
CR94-0793
CR94-2453
CR94-0024
CR94-2121
CR94-1505
CR95-0406
CR35-0586
CR94-2100
C83-303
C84-1512
C86-1427
CR83-1307
CR93-2110
CR95-0582
CR92-0545
CR92-1876
CR93-0524
CR94-0452
CR94-0494
C86-1047

3

Statutory Sexual Seduction
Lewdness With a Minor
Lewdness With a Minor
Att. Lewdness With a Minor
Lewdness With a Minor
Sexual Assault

Sexual Assault

Sexual Assault

Sexual Assault

Lewdness With a Minor
Lewdness With a Minor
Lewdness With a Minor
Lewdness With a Minor
Sexual Assault

Sexual Assault

Sexual Assault

Lewdness With a Minor
Sexual Assault

Sexual Assault

Lewdness With a Minor
Lewdness With a Minor
Sexual Assault

Statutcory Sexual Seduction
Att. Sex. Ass. (under age)
Sexual Assault

Statutory Sexual Seduction
Lewdness With a Minor
Lewdness With a Minor
Sexual Assault

Sexual Assault

Sexual Assault

Lewdness With a Minor
Sexual Assault (under 14)
Sexual Assault (under 14)
Sexual Assault

Lewdness With a Minor
Lewdness With a Minor
Sexual Assault (under 14)
Lewdness With a Minor
Sexual Assault

Sexual Assault

Sexual Assault

Lewdness With a Minor
Sexual Assault

Statutory Sexual Seduction
Lewdness With a Minor
Sexual Assault

Sexual Assault

Lewdness With a Minor
Sexual Assault

Sexual Assault
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MURRY, THOMAS D.
ELLISON, CHRIS A.
BLAIR, BRUCE
COLLINS, JEWEL H.
SKINNER, PAUL A.
PEPPER, DAVID J,.

TYLER, FREDERICK J.

KAMINSKI, CARL
KEMP, CHARLES E.
MAKT, —CHARLES
EDSTROM, THOMAS A,
PRICE, JAMES E.

THOMPSON, MARCEL D.

COFFIELD, BEN

TEUTSCHER, JAMES L.
ZAMUDRO, RIGOBEO &S.

AMIEVA, JESUS
VALDEZ-FLORES,
EVANS, TIMOTHY

PASCUAL

CR85-1024
CR89-2483
CR90-712

CR92-0506
CR92-2105
CR93-0419%
CR93-0806
CR93-1339
CR93-04095

TCR94=0345>

CR94-0468
CR94-0373
CR93-2135
CR94-0563
CR94-2310
CR94-2009
CR94-1787
CR94-2565
CR94-2378

Sexual
Sexual
Sexual
Sexual
Sexual
Sexual

Assault
Assault
Assault
Assault
Assault
Assault

Lewdness With a Minor

Sexual
Sexual
Sexual
Sexual
Sexual
Sexual

Assault
Assault
Asgsault
Assault
Assault
Assault

(under
(under
(under
{under

Lewdness With a Minor

Sexual
Secual
Sexual
Sexual
Sexual

Asgault
Assault
Agsault
Assault
Assault

14)
14)
14)
14)

IT IS HEREBY ORDERED, and you are <herefore directed, to

detain, seize and transport, at any time, day or night, the

convicted persons identified in this order from their present

locations to a facility at which duly qualified medical personnel

shall obtain blood samples and saliva tests, and if there is any

resistence, you are directed to use reagonable force to effect

this Order, and thereafter submit the blood samples, saliva

tests, and results to the central repository established by NRS

176.111.

021200A2

Dated this 5¥3§¥

day of (;gﬂhzf-

I
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= %:% IN THE SUPREME COURT OF THE STATE OF NEVADA
=zt
=7z
= REMITTITUR
= %3¢ DATE: October 24, 1995
=u,.8
EE%;EE TO Honorable Judi Bailey, Clerk
=0T NS
— 858 pE. CHARLES JOSEPH MAKI vs. THE STATE OF NEVADA
NO. 26049 DIST. CT. NO...CR240342 .
Pursuant to NRAP Rule 41, enclosed is (are) the following
...... X. Certified copy of Judgment and copy of Order.
.......... Certified copy of Judgment and copy of Opinion
.......... Certified copy of Judgment and Opinion
......%. Receipt for Remittitur. (County Clerk please sign below and return. Retain the
attached copy for your records.)
....%. Record on Appeal. Volumes....1. through 3.
______ X Exhibits.State’s 1, 2 and 3 (videotapes).
.......... Deposition(s) of
.......... Memorandum of Costs and Disbursements
.......... Other
¢C: Hon. Steven R. Kosach, District Judge
Jack A. Alian Group and Robin Wright
Hon. Frankie Sue Del Papa, Attorney General
Hon. Richard aA. Gammick, District Attorney
Issued by: __..> e

Chief Deputy Suprcmé Court Clerk
sp

RECEIPT FOR REMITTITUR

(SRR RN

Received of Janette M plogm

,Ng}qr,k'qf the Supreme Court of the State of Nevada, the

e,%fm {date).. ﬁcZ——? 2 / ?

.....................

X - nf% Clerk
L g,
{Rev 992 ’ oo

©3976 ol
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Sk IN THE SUPREME COURT OF THE STATE OF NEVADA
= ok ’
=843 CLERK’S CERTIFIC
= €31
'Z9,.8 TATE OF NEVADA, ss.
= 1wif
=gcnt
©a=E 1, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of said State of
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in the
matter of CHARLES JOSEPH MAKI vs. THE STATE OF NEVADA,
Case No. 26049.
JUDGMENT
The Court being fully advised in the premises and the law, it is now ordered, adjudged and
decreed, to the effect: woRDER this appeal dismissed."
Judgment, as quoted above, entered this ~ 4th  day of October ,19 95
IN WITNESS WHEREOQOF, I have hereunto set my hand and
affixed the Seal of said Supreme Court, at my office in
Carson City, Nevada, this 24th day of
October 19.95
JANETTE M. BLOOM
Clerk of Supreme Court of the State of Nevada
5p
SENGL ~ )
G Chief Deputy Clerk
(Rev 992y
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DC-9900D39406-106
STATE ¥S CHRRLES JOSEPH MAKI 2 Pages

. District Court
Washoa Gounty

10/27/1995 09 32 AM

CR94-0345

L:675 " "

IN THE SUPREME CO

2855
Jynpes
]

E_STATE OF NEVADA

oA oy
DA

CHARLES JOSEPH MAKI, " "No. 26049

Appellant, E D
. FIL
. THE STATE OF NEVADA, ) 0CT 04 1395
g )
Respondent. ) CLERR O SOPHEME SOURT
) BY .
FDEPU

This is an appeal from a Jjudgment of conviction,
entered pursuant to a jury verdict, of three counts of sexual
assault on a child under the age of fourteen years and five
counts of lewdness with a child under the age of fourteen years.

Charles Joseph Maki ("Maki") was charged with five
counts of sexual assault on a child under the age of fourteen
vears and five counts of lewdness on a child under the age of
fourteen years. Maki was found guilty of all but two counts of
sexual assault. Maki appeals, arguing that (1) his confessions
were obtained in violation of his constitutional rights; and (2)
the district court erred by allowing evidence of uncharged prior
bad acts to bhe admitted during‘the sentencing hearing.

We conclude that Maki's arguments are without merit.
First, he was not "in custody" before he was read his Miranda
warnings. See Oregon v. Mathiason, 429 U.S. 492 (1977).
Accordingly, any incriminating statements he made during this
time were admissible.

Second, after Maki was "in custody," read his Miranda
warnings, and invoked his right to remain silent, the police did
not "scrupulously honor" his right to remain silent. See
Michigan v. Mosley, 423 U.S. 96, 104 (1975). However, because
the parties stipulated to excludg portions of the police
interview, there was only one incriminating statement admitted
at trial that was obtained in violation of Maki's Fifth

Amendment right. We conclude that the admission of this

01392

V4. 675




V4. 676 ® )

statement resulted in harmless error. SeeiWeathers V. State,

1

|,

i
105 Nev. 199, 202, 772 P.2d 1294, 1297 (198?).

|
Finally, the district court did not err by allowing

: |
evidence of uncharged prior bad acts to be Pdmitted during the
sentencing hearing because the uncharged bad|acts were supported
by evidence, Maki's half-sister persconally|testified, and the

district court did not necessarily have to rely upon these acts

to sentence Maki as it did. Compare GoodsoP v. State, 928 Nev.
|
493, 495-96, 654 P.2d 1006, 1007 (1982). |
In view of the foregoing, we conclude that Maki's

I
appeal lacks merit. Accordingly, we '

ORDER this appeal dismis
‘ ., c.J.

Steffen

Rose

cc: Hon. steven R. Kosach, Judge
Hon. Frankie Sue Del Papa, Attorney General
Hon. Richard A. Gammick, District Attorney
Jack A. Alian Group
Judi Bailey, Clerk

O 1542
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=5 858y
—_—Tk 3c
= od@02
=257 "1 CHARLES MAKI
=3, NDOP No. 42820
=:5%8 ol p.o. Box 1989-ESP
=13 Ely, Nevada 89301
=58 3|
= DEFENDANT PRO PER
= 5 4
= 345
—-Qwug
=¥ °
=pgEis g DISTRICT COURT
“ <
i WASHOE COUNTY, NEVADA
8"
9 || THE STATE OF NEVADA,
10 Plaintiff,
11[ vs. Case No. CR94-0345
Dept. No. VIII
12 | CHARLES MAKI,
13 Defendant.
/
14
15 MOTION FOR WITHDRAWAL OF ATTORNEY OF RECORD
16 COMES NOW the defendant, CHARLES MAKI, in pro per, and moves
17 || this Honorable Court for an Order withdrawing ROBIN WRIGHT, LSQ.,
18 || as the attorney of record in the above-captioned matter.
19 In most situations it is obviously not necessary to notify

20 || the parties when the attorney withdraws from a case, but when the

91 || client wishes to remove his attorney and represent himself in

it is required by the Nevada Revised Statutes that the

X

person,

client reguest the court of action to issue a certificate releas-

)

24 | ing the attorney of record. Under such statute it is only
25 | necessary for the party to present his request for the change in

26 || order to justify the court in making an order withdrawing the

27 || attorney of record.
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entitled cause can be conducted by the defendant in proper person.

Therefore, be this Court so notified that this is the desire
of the defendant herein that the afore-menticned attorney of
record be withdrawn and the same shall be for any other attorney(s]
which could possibly be subscribed and documented as atforney(s)

of record in tﬁis case, so that -further actions in the above-

Further, it is requested of the Court that it issues an order
directing the named attorney of record that she turn over to the
defendant the entire case file, without costs, including, but not
limited to, the trial transcript or guilty plea transcript, all
briefs on appeal, and all other papers and police reports relating
to this matter, so that defendant may file a petition for post-
cénviction relief with a minimum amount of delay.

Respectfully submitted this &fqday of April, 1996.

caazaaéifnh(42%¢ﬁfé

Defendant Pro Per

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the
foregoing were mailed to the following interested parties at the
following addresses, on the g% day of April, 1996,

DOROTHY NASH HOLMES
District Attorney
195 So. Sierra
Reno, Nevada 89520

ROBIN WRIGHT
226 Hill Street
Reno, Nevada 89520-

A
Defendant Pro Per

-2- - V4,678
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=23
=3-7 1| CHARLES MAKI
==Y NDOP No. 42820
= 53 9oflP.0. Box 1989-ESP
= 9 Ely, Nevada 893C1
= =L~ 8
= 585 || DEFENDANT PRO PER
=5%, 4
=jganug
= 8hai8h
" 8 DISTRICT COURT
7 #ASHOE COUNTY, NEVADA
8 |l
9 | THE STATE OF NEVADA
10" Plaintiff,
11 VS, Case No. CR94-0345
Dept. No. VIII
12 |CHARLES MAKI,
13 Defendant.
- /
14
156 NOTICE OF MOTION
16 TQ: THE STATE QOF NEVADA, Plaintiff, DOROTHY NASH HOLMES,
Washoe County District Attorney; and ROBIN WRIGHT, ESQ.
17 :
18“ YOU, AND EACH OF ¥YOQU, WILL PLEASE TAKE NOTICE that on the
19 day of 4 - , 1996, at the hour of o'clock
20|__, __«:+ Or as soon thereafter as the parties may be heard, the
21 [lundersigned will bring on for hearing the attached MOTION FOR
22 IWITHDRAWAL QF ATTORN%Y OF RECORD, before the above-entitled Court,
23 [lat the Washoe County Courthouse, Renc, Nevada, in Department No.
24 |VIII thereof.
25 DATED this day of April, 1996.
26
27 | Mol 3 270K
Defendant Pro Per
28
V4. 679
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ROBIN WRIGHT
Attorney at Law

226 Hill Street, Reno, Nevada 89501
Telephone (702) 324-4418 Facsimile (702) 324-4362

IR

CR94-0345

3
D

STATE VY5 CHARLES JOSEPH MAKI Z Pages

Disiriet Court
Washoe County

slsle

DC-9800039406—-109

1300
avne”

(a

04/748/1996 12 33 PM

|_I

[\¥]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

If .
] -

Case No. CR94-03452 ,
96 IR 18 P23
Dept. No. 8

R R

JUD%E;miijfg ( &

] i
8-SRt v

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
* * * * * * W
THE STATE OF NEVADA,
Plaintiff,
WITHDRAWAL OF ATTORNEY
vVS.

CHARLES MAKI,

Defendant.

/

The undersigned, being attorney of record for Defendant,
CHARLES MAKI, in the above-entitled action, and pursuant to Rule 46
of the Supreme Court of the State of Nevada, hereby wibﬁ@;aws as

attorney of record effective this date.

DATED THIS Ifai:day of ;é%¢7bv? , 1996.

226 Hill Street
Reno, Nevada 89501
{ } 324-4418

Robin Wright (/

Nevada State Bar #1372
Attorney for Charles Maki
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ROBIN WRIGHT
Attorney at Law
226 Hill Street, Reno, Nevada 85501
Telephone (702} 324-4418 Facsimile (702) 324-4362

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

” and

CERTIFICATE OF MAILING

I, Lisa L. Waugh, hereby certify that I am an employee of

postage prepaid, the foregoing document, addressed

following:

Richard A. Gammick

Washoe County District Attorney

ATTN: Gary H. Hatlestad, Deputy District Attorney
P.O. Box 11130

Renoc, Nevada 89520

Charles Joseph Maki
Ely State Prison
P.0. Box 1989

Ely, Nevada 89601

DATED this Mtday of April, 1996.

Robin Wright, and that on this date I deposited for mailing, U.S.

to the
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Case No. CR94P0345 CHARLES J. MAKI -VS- EX. MCDANIEL

DATE,JUDGE
OFFICERS OF
0 PRES CES - A G !

7/11/97 0S CTI G

HONORABLE Deputy District Attomey Terry McCarthy was present for the State.
STEVENR, Defendant was present with counsel, Joe Plater.

KOSACH Counsel Plater addressed the Court as to the matter of the continuance
DEPT. NO. 8 previously granted by the Court. Counsel Plater further asked leave of the
L. Romero Court to have the defendant housed at the Washoe County Jail until
(Clerk) Friday, July 18. Response by the State.
D. Phipps COURT ORDERED: Matter to be heard on July 18, 1997. Defendant to
(Reporter) be housed at the Washoe County Jail. Defendant was remanded to the
B ESY custody of the sheriff.

GHRRLES
t Court
Washoe County

MTN

L TR

CRO4-0345

STATE VS
pistric
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CASE NO. CR9%4P0345 CHARLES J. MAKI -VS- E.K. MCDANIEL
DATE,JUDGE

OFFICERS OF

COURT PRESENT APPEARANCES-HEARING

7/18/97 PO NVICTION HE G

HONORABLE

Petitioner, Charles J. Maki, was present with counsel, Joe Plater. Respondent, E.K. McDaniel,

STEVEN R, Warden of a Nevada State Prison, was not present being represented by counsel, Deputy District
KOSACH Attorney, Terry McCarthy.

DEPT. NO. § Counsel Plater moved for the rule of exclusion;, SO ORDERED.

L. Romero Charles J. Maki was called by counsel Plater; sworn and testified; cross examined; redirect
{Clerk) examined; recross examined.
S. Koetting State’s A, B.1 and B.2 were marked for identification; exhibits B.1 & B.2 were offered into
(Reporter) evidence; no objections; ordered admitted and so marked.
= B BEEY At 11:15 a.m. Court ordered recess.
E g%+ % At 11:30 am. Court reconvened with all parties present.
g E';Hfi Michael Ray Freed was called by counsel Plater; sworn and testified; cross examined.
= %E@ Janet Cobb Schmuck was called by counsel Plater; sworn and testified.
=7 At 12:00 Court ordered recess.
=gt At 2:00 p.m. Court reconvened with all parties present.
E 8 Janet Cobb Schmuck, previously sworn, resumed the stand. Counsel Plater continued with direct
= € 52 examination; cross examination; redirect examination..
= gf,;é State’s exhibit A, previously marked for identification, was offered into evidence; ordered
=L admitted and so marked.
=Rongt At 3:10 p.m. Court ordered recess.

At 3:25 p.m. Court reconvened with all parties present.

Counsel McCarthy placed two stipulations on the record.

Exhibits 1-4 were marked for identification; stipulated into evidence.
Closing arguments presented by respective counsel.

COURT ORDERED: Petition for post conviction relief denied.
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