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APPEAL INDEX

SUPREME COURT NO: 84485
DISTRICT CASE NO: CR94-0345

STATE OF NEVADA vs CHARLES JOSEPH MAKI

DATE: APRIL 14, 2022

PLEADING DATE FILED VOL. PAGE NO.
AFFIDAVIT IN SUPPORT OF MOTION FOR APPOINTMENT OF 08-02-13 5 693-705
COUNSEL / WRIT OF PROHIBITION / WRIT OF MANDAMUS
AFFIDAVIT IN SUPPORT OF MOTION FOR THE APPOINTMENT OF 02-17-15 5 936-939
COUNSEL / WRIT OF PROHIBITION / WRIT OF MANDAMUS
AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN FORMA 05-09-96 8 2-4
PAUPERIS
AMENDED CERTIFICATE OF CLERK AND TRANSMITTAL — RECORD 05-08-15 6 1073
ON APPEAL
ANSWER TO PETITION FOR WRIT OF HABEAS CORPUS (POST 08-23-96 8 64-66
CONVICTION)
APPLICATION FOR ORDER TO PRODUCE PRISONER 06-03-97 8 82-84
APPLICATION FOR ORDER TO PRODUCE PRISONER 07-15-97 8 88-90
APPLICATION FOR SETTING 02-10-94 2 9
APPLICATION FOR SETTING 02-18-94 2 117
APPLICATION FOR SETTING 05-20-97 8 81
CASE APPEAL STATEMENT 08-20-13 5 737-738
CASE APPEAL STATEMENT 07-24-14 5 881-882
CASE APPEAL STATEMENT 04-02-15 6 1026-1027
CASE APPEAL STATEMENT 04-20-15 6 1047-1048
CASE APPEAL STATEMENT 04-23-15 6 1055-1056
CASE APPEAL STATEMENT 10-22-15 6 1129-1130
CASE APPEAL STATEMENT 03-0119 7 1256-1257
CASE APPEAL STATEMENT 03-04-19 7 1263-1264
CASE APPEAL STATEMENT 03-31-22 7 1406-1407
CASE APPEAL STATEMENT 08-19-97 8 110-111
CERTIFICATE OF CLERK 08-19-97 8 108
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 08-20-13 5 739
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 07-24-14 5 883
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 04-02-15 6 1028
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DATE: APRIL 14, 2022

PLEADING DATEFILED| VOL.| PAGE NO.
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 04-20-15 6 1049
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 04-23-15 6 1057
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 10-22-15 6 1131
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 03-01-19 7 1258
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 03-04-19 7 1265
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL 03-31-22 7 1408
CERTIFICATE OF CLERK AND TRANSMITTAL — RECORD ON APPEAL 09-22-14 5 914
CERTIFICATE OF CLERK AND TRANSMITTAL — RECORD ON APPEAL 05-08-15 6 1070
CERTIFICATE OF CLERK AND TRANSMITTAL — RECORD ON APPEAL 12-30-15 6 1141
CERTIFICATE OF CLERK AND TRANSMITTAL — RECORD ON APPEAL 04-25-19 7 1275
CERTIFICATE OF TRANSMITTAL 08-19-97 8 109
DEFENDANT’S MOTION TO AMEND JUDGMENT OF 05/17/1994 TO 08-25-15 6| 1094-1119
COMPORT WITH NRS 176.105

DESIGNATION OF RECORD ON APPEAL 06-03-94 3 436
DESIGNATION OF RECORD ON APPEAL 07-11-94 3 441
DESIGNATION OF RECORD ON APPEAL 08-02-13 4 685-686
DESIGNATION OF RECORD ON APPEAL 07-18-14 5 853-854
DESIGNATION OF RECORD ON APPEAL 04-17-15 6| 1044-1045
DESIGNATION OF RECORD ON APPEAL 04-21-15 6| 1053-1054
DESIGNATION OF RECORD ON APPEAL SUPPLEMENTAL — BRIEF 08-08-14 5 886-904
EX PARTE APPLICATION FOR INTERIM CLAIM FOR FEES 03-10-14 10 17-24
EX PARTE APPLICATION FOR INTERIM CLAIM FOR FEES 04-14-14 10 28-35
EX PARTE APPLICATION FOR INTERIM CLAIM FOR FEES (HABEAS 07-21-14 10 39-46
CORPUS)

EX PARTE APPLICATION FOR INTERIM CLAIM FOR FEES (HABEAS 05-28-15 10 50-57
CORPUS)

EX PARTE MOTION FOR ORDER ALLOWING INTERIM PAYMENT OF 06-27-00 10 126-128

ATTORNEY’S FEES AND COSTS TO APPOINTED COUNSEL
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DATE: APRIL 14, 2022

PLEADING DATE FILED VOL. PAGE NO.
EXHIBITS IN SUPPORT OF MEMORANDUM OF POINTS AND 01-02-19 10 61-114
AUTHORITIES IN SUPPORT OF POST-CONVICTION WRIT OF HABEAS
CORPUS RELIEF
FINANCIAL CERTIFICATE 05-09-96 8 5
FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT 07-24-97 8 93-97
INFORMATION 02-10-94 2 1-8
INTERIM CLAIM FOR COMPENSATION AND REQUEST FOR ORDER 09-30-96 10 115-119
GRANTING ATTORNEY’S FEES AND COSTS
JUDGMENT 04-12-94 3 314
JUDGMENT 05-17-94 3 372-373
JURY INSTRUCTIONS 04-12-94 3 256-293
JURY’S QUESTIONS 04-12-94 3 315-319
LETTER FROM DEFENDANT 04-11-94 3 255
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 01-02-19 7 1198-1211
POST CONVICTION WRIT OF HABEAS CORPUS IN SUPPORT OF
ACTUAL INNOCENCE AND OR RESENTENCING & EXHIBITS
MINUTES — ARRAIGNMENT 02-16-94 2 10
MINUTES — CRIMINAL PROGRESS SHEET 02-16-94 2 11-12
MINUTES — ENTRY OF JUDGMENT AND IMPOSITION OF SENTENCE 05-17-94 3 370-371
MINUTES — EVIDENTIARY MOTIONS 03-11-94 2 152
MINUTES — JURY TRIAL 04-11-94 3 250-254
MINUTES — MOTION TO CONFIRM TRIAL DATE / MOTION TO 04-01-94 2 209
SUPPRESS
MINUTES — POST CONVICTION HEARING 07-11-97 4 682
MINUTES — POST CONVICTION HEARING 07-18-97 4 683
MINUTES — VERDICTS 04-11-94 2 249
MOTION FOR APPOINTMENT OF COUNSEL 08-02-13 4 687-692
MOTION FOR APPOINTMENT OF COUNSEL 02-17-15 5 930-935
MOTION FOR APPOINTMENT OF COUNSEL PURSUANT TO NRS 12-30-13 5 752-756

34.750
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PLEADING DATEFILED| VOL.| PAGE NO.
MOTION FOR ENLARGEMENT OF TIME IN WHICH TO PREPARE 03-31-14 5 822-824
AND FILE THE SUPPLEMENTAL PETITION FOR WRIT OF HABEAS

CORPUS

MOTION FOR LEAVE TO PRESENT SECOND REQUEST FOR PETITION 07-19-18 6| 1155-1158
FOR WRIT OF HABEAS CORPUS (POST CONVICTION)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 05-09-96 8 1
MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 12-30-13 10 13-16
MOTION FOR MODIFICATION OF SENTENCE 12-07-18 6| 1162-1164
MOTION FOR SUBMISSION OF THE RECORD 10-21-21 7] 1369-1371
MOTION FOR THE APPOINTMENT OF COUNSEL 12-04-96 8 71-72
MOTION FOR TRIAL COURT RECORDS 12-03-08 9 252-253
MOTION FOR TRIAL TRANSCRIPT AT PUBLIC EXPENSE AND 06-09-94 3 438
SPECIFICATION OF ERROR

MOTION FOR WITHDRAWAL OF ATTORNEY OF RECORD 04-10-96 4 677-678
MOTION IN LIMINE RE; PRIOR CONVICTIONS 04-04-94 2 217-219
MOTION IN LIMINE RE; UNCHARGED COLLATERAL OR BAD ACTS 04-04-94 2 210-216
MOTION TO COMPEL PRODUCTION OF DISCOVERY 03-21-94 2 156-157
MOTION TO DETERMINE ADMISSIBILITY OF OUT OF COURT 03-04-94 2 134-142
STATEMENTS OF CHILD SEX VICTIM NRS 51.385

MOTION TO DETERMINE ADMISSIBILITY OF VIDEOTAPED 03-04-94 2 124-133
INTERVIEW OF DEFENDANT’S CONFESSION

MOTION TO DISMISS PETITION 01-18-22 7] 1378-1381
MOTION TO INCORPORATE ALL THE TRIAL — PRELIM — 01-02-19 7 1197
SENTENCING — POST CONVICTION INTO HABEAS CORPUS RECORD

MOTION TO PRODUCE TRANSCRIPTS AT STATE EXPENSE 07-23-18 6| 1159-1161
MOTION TO SUPPRESS STATEMENT PURSUANT TO JACKSON V 03-25-94 2 185-195
DENNO, 378 U.S. 368 (1964), MIRANDA V. ARIZONA, 384 U.S. 436

(1966)

MOTION TO THE COURT 04-02-15 6| 1031-1039
MOTION TO WITHDRAW AS COUNSEL 11-25-96 8 68-70
NOTICE OF APPEAL 06-03-94 3 435
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NOTICE OF APPEAL 08-02-13 4 684
NOTICE OF APPEAL 07-18-14 5 851-852
NOTICE OF APPEAL 03-22-15 6 1024-1025
NOTICE OF APPEAL 04-17-15 6 1043
NOTICE OF APPEAL 04-21-15 6 1052
NOTICE OF APPEAL 10-19-15 6 1127-1128
NOTICE OF APPEAL 02-28-19 7 1254-1255
NOTICE OF APPEAL 03-01-19 7 1261-1262
NOTICE OF APPEAL 03-31-22 7 1404-1405
NOTICE OF APPEAL 08-18-97 8 105-106
NOTICE OF APPEAL 08-18-97 8 107
NOTICE OF APPEAL 08-26-97 8 112-113
NOTICE OF ENTRY OF DECISION OR ORDER 07-28-97 8 98-104
NOTICE OF ENTRY OF ORDER 09-10-14 5 910-911
NOTICE OF ENTRY OF ORDER 02-11-19 7 1227-1231
NOTICE OF ENTRY OF ORDER 02-15-19 7 1243-1251
NOTICE OF INTENT TO OFFER UNCHARGED MISCONDUCT 05-12-94 3 359-369
EVIDENCE AT SENTENCING HEARING, BUSCHAUER V. STATE, 106
NEV. 890 (1990)
NOTICE OF MOTION 04-10-96 4 679
NOTICE TO COURT 07-08-14 5 855-878
NOTICE TO COURT OF NO SUPPLEMENT 06-30-14 5 840-842
OPPOSITION TO MOTION TO MODIFY SENTENCE 01-16-19 7 1212-1215
OPPOSITION TO MOTION TO SUPPRESS STATEMENT 03-31-94 2 196-208
OPPOSITION TO STATE’S MOTION TO DETERMINE ADMISSIBILITY 03-10-94 2 143-147
OF OUT OF COURT STATEMENTS OF CHILD SEX VICTIM
OPPOSITION TO STATE’S MOTION TO DETERMINE ADMISSIBILITY 03-10-94 2 148-151

OF VIDEOTAPED INTERVIEW OF DEFENDANT’S CONFESSION
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ORDER 05-18-94 3 374
ORDER 05-18-94 3 375
ORDER 06-13-94 3 439-440
ORDER 04-17-14 5 833-835
ORDER 07-07-14 5 845-848
ORDER 05-29-96 8 31-32
ORDER 10-08-96 8 67
ORDER 01-16-97 8 75-77
ORDER 01-29-97 8 78-80
ORDER 08-04-97 10 120
ORDER 06-17-98 10 121-125
ORDER APPOINTING FEES AND COSTS OF COURT-APPOINTED 07-14-00 10 129
ATTORNEY
ORDER DENYING MOTION 10-07-15 6 1122-1124
ORDER DENYING MOTION FOR TRIAL COURT RECORDS 01-30-09 9 256-257
ORDER DENYING MOTION TO MODIFY SENTENCE 02-04-19 7 1222-1224
ORDER DENYING PETITION 03-18-15 6 1020-1021
ORDER DENYING REQUEST FOR LEAVE AND DENYING MOTION 12-20-18 6 1172-1175
FOR TRANSCRIPTS
ORDER DIRECTING STATE TO RESPOND 12-17-18 6 1167-1169
ORDER DISMISSING SUCCESSIVE PETITION FOR WRIT OF HABEAS 02-15-19 7 1234-1240
CORPUS
ORDER EXTENDING TIME FOR TRANSMISSION OF RECORD ON 07-11-94 3 443
APPEAL
ORDER FOR STATE TO RESPOND 12-16-21 7 1374-1375
ORDER GRANTING APPOINTMENT OF COUNSEL 01-07-14 5 809-810
ORDER GRANTING IN FORMA PAUPERIS 01-07-14 5 806-808
ORDER GRANTING MOTION TO DISMISS PETITION 03-15-22 7 1398-1401
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DATE: APRIL 14, 2022

PLEADING DATE FILED VOL. PAGE NO.
ORDER TO PRODUCE PRISONER 06-03-97 8 85-87
ORDER TO PRODUCE PRISONER 07-16-97 8 91-92
PETITION FOR ACTUAL FACTUAL INNOCENCE PURSUANT TO NRS 08-17-21 7 1296-1366
34.900 TO NRS 34.990
PETITION FOR WRIT OF HABEAS CORPUS 01-02-19 7 1178-1196
PETITION FOR WRIT OF HABEAS CORPUS (POST CONVICTION) 05-09-96 8 6-30
PETITION FOR WRIT OF HABEAS CORPUS POST CONVICTION 12-30-13 5 757-805
PETITIONER’S MOTION IN OPPOSITION TO RESPONDENT’S 02-04-22 7 1384-1390
MOTION TO DISMISS PETITION
PETITIONER'S RESPONSE TO OPPOSITION TO MOTION TO MODIFY 01-24-19 7 1218-1221
SENTENCE: "MOTION TO STRIKE PURSUANT TO NRCP RULE 12
WITH DEMAND FOR EVIDENTIARY HEARING IN SUPPORT OF POST
CONVICTION WRIT OF HABEAS CORPUS AND ACTUAL INNOCENCE
PER NRS 34.790"
PRESENTENCE INVESTIGATION 05-17-94 10 1-12
PROOF OF SERVICE OF ELECTRONIC FILING 08-20-13 5 740
PROOF OF SERVICE OF ELECTRONIC FILING 08-26-13 5 742
PROOF OF SERVICE OF ELECTRONIC FILING 10-01-13 5 745
PROOF OF SERVICE OF ELECTRONIC FILING 11-05-13 5 751
PROOF OF SERVICE OF ELECTRONIC FILING 01-07-14 5 811
PROOF OF SERVICE OF ELECTRONIC FILING 01-07-14 5 812
RECEIPT 11-07-94 4 667
RECEIPT 12-07-94 4 668
RECOMMENDATION AND ORDER FOR APPOINTMENT OF COUNSEL 01-29-14 5 813-815
(POST CONVICTION)
RECOMMENDATION AND ORDER FOR PAYMENT OF ATTORNEY’S 03-26-14 10 25-27
FEES (POST CONVICTION)
RECOMMENDATION AND ORDER FOR PAYMENT OF INTERIM 04-29-14 10 36-38
ATTORNEY’S FEES (POST CONVICTION)
RECOMMENDATION AND ORDER FOR PAYMENT OF INTERIM 08-14-14 10 47-49

ATTORNEY’S FEES (POST CONVICTION)
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DATE: APRIL 14, 2022

PLEADING DATE FILED VOL. PAGE NO.
RECOMMENDATION AND ORDER FOR PAYMENT OF INTERIM 06-19-15 10 58-60
ATTORNEY’S FEES (POST CONVICTION)
REPLY IN SUPPORT OF MOTION TO DISMISS PETITION 02-07-22 7 1391-1393
REQUEST FOR APPOINTMENT OF AN ATTORNEY 06-03-94 3 437
REQUEST FOR SUBMISSION 08-02-13 5 736
REQUEST FOR SUBMISSION 04-07-14 5 827-828
REQUEST FOR SUBMISSION 02-17-15 6 1019
REQUEST FOR SUBMISSION 04-17-15 6 1046
REQUEST FOR SUBMISSION 12-07-18 6 1165-1166
REQUEST FOR SUBMISSION 02-07-22 7 1394-1395
REQUEST FOR SUBMISSION 12-05-96 8 73
REQUEST FOR SUBMISSION 12-11-96 8 74
REQUEST FOR SUBMISSION 12-03-08 9 254-255
REQUEST FOR SUBMISSION OF MOTION 09-11-15 6 1120-1121
REQUEST FOR SUBMISSION OF MOTION 11-02-21 7 1372-1373
RETURN OF NEF 01-29-14 5 816-817
RETURN OF NEF 03-10-14 5 818-819
RETURN OF NEF 03-26-14 5 820-821
RETURN OF NEF 03-31-14 5 825-826
RETURN OF NEF 04-07-14 5 829-830
RETURN OF NEF 04-14-14 5 831-832
RETURN OF NEF 04-17-14 5 836-837
RETURN OF NEF 04-29-14 5 838-839
RETURN OF NEF 06-30-14 5 843-844
RETURN OF NEF 07-07-14 5 849-850
RETURN OF NEF 07-22-14 5 879-880
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RETURN OF NEF 07-24-14 5 884-885
RETURN OF NEF 08-14-14 5 905-906
RETURN OF NEF 08-20-14 5 908-909
RETURN OF NEF 09-10-14 5 912-913
RETURN OF NEF 09-22-14 5 915-916
RETURN OF NEF 12-18-14 5 920-921
RETURN OF NEF 01-12-15 5 928-929
RETURN OF NEF 03-18-15 6 1022-1023
RETURN OF NEF 04-02-15 6 1029-1030
RETURN OF NEF 04-09-15 6 1041-1042
RETURN OF NEF 04-20-15 6 1050-1051
RETURN OF NEF 04-23-15 6 1058-1059
RETURN OF NEF 04-24-15 6 1061-1062
RETURN OF NEF 04-30-15 6 1065-1066
RETURN OF NEF 05-05-15 6 1068-1069
RETURN OF NEF 05-08-15 6 1071-1072
RETURN OF NEF 05-08-15 6 1074-1075
RETURN OF NEF 05-28-15 6 1076-1077
RETURN OF NEF 06-19-15 6 1078-1079
RETURN OF NEF 07-24-15 6 1084-1085
RETURN OF NEF 08-19-15 6 1092-1093
RETURN OF NEF 10-07-15 6 1125-1126
RETURN OF NEF 10-22-15 6 1132-1133
RETURN OF NEF 10-28-15 6 1135-1136
RETURN OF NEF 12-10-15 6 1139-1140
RETURN OF NEF 12-30-15 6 1142-1143
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PLEADING DATE FILED VOL. PAGE NO.
RETURN OF NEF 11-21-16 6 1146-1147
RETURN OF NEF 12-15-16 6 1153-1154
RETURN OF NEF 12-17-18 6 1170-1171
RETURN OF NEF 12-20-18 6 1176-1177
RETURN OF NEF 01-16-19 7 1216-1217
RETURN OF NEF 02-04-19 7 1225-1226
RETURN OF NEF 02-11-19 7 1232-1233
RETURN OF NEF 02-15-19 7 1241-1242
RETURN OF NEF 02-15-19 7 1252-1253
RETURN OF NEF 03-01-19 7 1259-1260
RETURN OF NEF 03-04-19 7 1266-1267
RETURN OF NEF 03-07-19 7 1269-1270
RETURN OF NEF 04-24-19 7 1273-1274
RETURN OF NEF 04-25-19 7 1276-1277
RETURN OF NEF 10-17-19 7 1279-1280
RETURN OF NEF 12-30-19 7 1285-1286
RETURN OF NEF 01-22-20 7 1294-1295
RETURN OF NEF 08-17-21 7 1367-1368
RETURN OF NEF 12-16-21 7 1376-1377
RETURN OF NEF 01-18-22 7 1382-1383
RETURN OF NEF 02-07-22 7 1396-1397
RETURN OF NEF 03-15-22 7 1402-1403
RETURN OF NEF 03-31-22 7 1409-1411
RETURN OF NEF 04-06-22 7 1413-1414
RETURN OF NEF 04-07-22 7 1416-1417
RETURN OF NEF 04-11-22 7 1420-1421
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SUPREME COURT NO: 84485
DISTRICT CASE NO: CR94-0345

STATE OF NEVADA vs CHARLES JOSEPH MAKI

DATE: APRIL 14, 2022

PLEADING DATE FILED VOL. PAGE NO.
SEIZURE ORDER 09-13-95 4 669-672
STIPULATION 04-06-94 2 220-248
STIPULATION AND ORDER 08-05-96 8 33
STIPULATION AND ORDER FOR RECIPROCAL DISCOVERY 03-18-94 2 153-155
STIPULATION AND ORDER TO RELEASE EXHIBITS TO COUNSEL 11-07-94 4 666
STIPULATION TO EXTEND TIME FOR TRANSMISSION OF RECORD 07-11-94 3 442
ON APPEAL
SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT OF 08-20-96 8 34-63
PETITION FOR WRIT OF HABEAS CORPUS
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 10-27-95 4 674
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 11-05-13 5 747
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 01-12-15 5 923
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 08-19-15 6 1088
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 12-15-16 6 1149
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 01-22-20 7 1288
SUPREME COURT CLERK’S CERTIFICATE & JUDGMENT 11-09-00 9 244
SUPREME COURT NOTICE IN LIEU OF REMITTITUR 08-19-15 6 1086
SUPREME COURT NOTICE OF TRANSFER TO COURT OF APPEALS 10-17-19 7 1278
SUPREME COURT ORDER DENYING PETITION 07-24-15 6 1082-1083
SUPREME COURT ORDER DIRECTING TRANSMISSION OF RECORD 08-20-14 5 907
SUPREME COURT ORDER DIRECTING TRANSMISSION OF RECORD 05-05-15 6 1067
SUPREME COURT ORDER DIRECTING TRANSMISSION OF RECORD 12-10-15 6 1137-1138
SUPREME COURT ORDER DIRECTING TRANSMISSION OF RECORD 04-24-19 7| 1271-1272
SUPREME COURT ORDER DIRECTING TRANSMISSION OF RECORD 04-11-22 7 1418-1419
AND REGARDING BRIEFING
SUPREME COURT ORDER DISMISSING APPEAL 10-27-95 4 675-676
SUPREME COURT ORDER DISMISSING APPEAL 10-01-13 5 743-744
SUPREME COURT ORDER DISMISSING APPEAL 11-05-13 5 748-750

11
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DISTRICT CASE NO: CR94-0345
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STATE OF NEVADA vs CHARLES JOSEPH MAKI

DATE: APRIL 14, 2022

PLEADING DATE FILED VOL. PAGE NO.
SUPREME COURT ORDER OF AFFIRMANCE 12-18-14 5 917-919
SUPREME COURT ORDER OF AFFIRMANCE 01-12-15 5 924-927
SUPREME COURT ORDER OF AFFIRMANCE 07-24-15 6 1080-1081
SUPREME COURT ORDER OF AFFIRMANCE 08-19-15 6 1089-1091
SUPREME COURT ORDER OF AFFIRMANCE 11-21-16 6 1144-1145
SUPREME COURT ORDER OF AFFIRMANCE 12-15-16 6 1150-1152
SUPREME COURT ORDER OF AFFIRMANCE 12-30-19 7 1281-1284
SUPREME COURT ORDER OF AFFIRMANCE 01-22-20 7 1289-1293
SUPREME COURT ORDER OF AFFIRMANCE 11-09-00 9 245-251
SUPREME COURT RECEIPT FOR DOCUMENTS 08-26-13 5 741
SUPREME COURT RECEIPT FOR DOCUMENTS 04-09-15 6 1040
SUPREME COURT RECEIPT FOR DOCUMENTS 04-24-15 6 1060
SUPREME COURT RECEIPT FOR DOCUMENTS 04-30-15 6 1063
SUPREME COURT RECEIPT FOR DOCUMENTS 04-30-15 6 1064
SUPREME COURT RECEIPT FOR DOCUMENTS 10-28-15 6 1134
SUPREME COURT RECEIPT FOR DOCUMENTS 03-07-19 7 1268
SUPREME COURT RECEIPT FOR DOCUMENTS 04-06-22 7 1412
SUPREME COURT RECEIPT FOR DOCUMENTS 04-07-22 7 1415
SUPREME COURT REMITTITUR 10-27-95 4 673
SUPREME COURT REMITTITUR 11-05-13 5 746
SUPREME COURT REMITTITUR 01-12-15 5 922
SUPREME COURT REMITTITUR 08-19-15 6 1087
SUPREME COURT REMITTITUR 12-15-16 6 1148
SUPREME COURT REMITTITUR 01-22-20 7 1287
SUPREME COURT REMITTITUR 11-09-00 9 243
TRANSCRIPT OF PRELIMINARY EXAMINATION 02-18-94 2 13-116

12
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STATE OF NEVADA vs CHARLES JOSEPH MAKI

DATE: APRIL 14, 2022

PLEADING DATE FILED VOL. PAGE NO.
TRANSCRIPT OF PROCEEDINGS — APRIL 1, 1994 05-09-94 3 320-358
TRANSCRIPT OF PROCEEDINGS - FEB. 16, 1994 02-23-94 2 118-123
TRANSCRIPT OF PROCEEDINGS — MAR. 11, 1994 03-25-94 2 158-184
TRANSCRIPT OF PROCEEDINGS — MAY 17, 1994 06-02-94 3 376-434
TRANSCRIPT OF PROCEEDINGS — POST CONVICTION —JULY 18, 02-10-98 9 114-242
1997
TRANSCRIPT OF PROCEEDINGS — TRIAL - APRIL 11 & 12, 1994 08-30-94 4 444-665
UNUSED VERDICT FORMS 04-12-94 3 294-302
UNUSED VERDICT FORMS 04-12-94 3 303-304
VERDICT 04-12-94 3 305
VERDICT 04-12-94 3 306
VERDICT 04-12-94 3 307
VERDICT 04-1294 3 308
VERDICT 04-12-94 3 309
VERDICT 04-12-94 3 310
VERDICT 04-12-94 3 311
VERDICT 04-12-94 3 312
VERDICT 04-12-94 3 313
WITHDRAWAL OF ATTORNEY 04-18-96 4 680-681
WRIT OF PROHIBITION / WRIT OF MANDAMUS 08-02-13 5 706-735
WRIT OF PROHIBITION / WRIT OF MANDAMUS 02-17-15 6 940-1018
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CR94-0345
STATE VS CHARLES

District Court
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Case o CEGH-0R4 5 FILED

Dept. No.__ % 19 JhY -2

wree 2N d JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF |JaSh o€,

I re velfer (Mepprandom oF Poiots and
Chorles Mal(l #42¥20 Aottrorties ¢ Bty atkchied U

Petitioner, . e ’

15t Arendrent Petifion: Brady,
NPT \1Q Lt"r('OtQR

warden GLikre of £5P PETITION FOR WRIT
State of Neveda, etal, (Pos’ngg:wcg'gg):M’lb 34726,

Respondent, MRS Wi-230 -~ 49.235

_ . “ Deslrvctoan of Excolpectey

INSTRUCTIONS: Actoal Tonneceence. Eyidence’

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authoritics need be fumnished. I briefs or
arguments are submitied, they should be submitied in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Suppart of Request to
Proceed in Formd Pauperis. You must have an authorized officer at the prison complete the certificate as to
the amount of money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific institution of the Department of Corrections, name the warden or head of the institution. If
yuu'renotinaspeciﬁcins&tnﬁonofthebepanmmtbutwithinitscnstody.nametheDkectorofthe

Department of Correctians.

(5) You must include all grounds or claims for relief which you may have regarding yonr
conviction or sentence. Failure to raise all grounds in this petition may preclude you from filing fiture
petitions challenging your conviction and sentence.

(6) You must allege specific facts supporting the claims in the petition you file seeking relief
from any conviction or sentence. Failure to allege specific facts rather than just conclusions may cause
your petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that
claim will operate to waive the attomey-client privilege for the proceeding in which you claim your counsel
was ineffective.

s

1}”;_-! fo e

PM 3: 54

4

V7.1178



V7.1179

(73 When the petition is fully completed, the original and one copy must be filed with the clerk of
the state district court for the county in which you were convicted. One copy must be mailed to the ;
respondent, one copy to the Atiomey General's Office; and one copy to the district attomey of the county ]
in which you were convicted or to the original prosecutor if you are challenging vour original conviction or ]
sentence. Copies must conform ip all particulars to the original submitted for filing. .

1%

PETITION

1. Name of instinution and county in which you are presently imprisoned or where nd how you |
are resely restined ofyourlery. (ODL £.10) QLA BN ~ Lo o Dt
(oo { Keveda ! !

. 2. Name and location of court which entered the judgment of conviction under attack: ZV)C{ [

Judictal Digtrict (oot of /rfeva & Qepartient |

8 Lowshioe. (oonFy Nevada ity of Zehn: |
3. Date of judgment of conviction; ‘
4. Case number: (R~ 94- 03 a7

5. (a) Lenghofsentence: < X [0 do [fe S x lfojo -
sexoal gsao (T _and Loy nefc wift a mrand under IS4

(b) Iflsenlenceism stmeaﬁydatcuponwhichcmﬁonisschedlﬂed:JU,/ﬁl

il

6. A.reyouurmtlysegwingasentenceforaénnvicﬁonotherﬂnn-thcconvicﬁonlmdcrmackin5
this motion? Yes No _Y

If “yes”, list crime, case mimber and sentence being served at this time: W//4

7. Nature of offense involved in conyiction being ct ed: _j{iCUQ( assud H_
and L dndss wih a pinag® mﬁ“‘fg

8. What was your plea? (check one):
{a) Not guilty () Guilty (c) Nolo contendere

9. 1f you eatered a plea of guilty to one count of an indictment of information, and & plea of not |
guiltytoanodmroaum%an/i;a’dimnminformaﬁon;forifapaeuofguiltywasnegoﬁated.givedetails: !
y . ,

10.  If'you were found guilty after a plea of not guilty, was the finding mads by (check one) .
(@) Jury _X (b) Judge without a jury |

11. Did you testify at the trial? Yes No X
|
l
12. Did you appeal form the judgment of conviction? -Yes X No |
|
13. If you did appeal, answer the following: |

(2) Name of Court:__A[ ggzaﬁ q Suppie GX}/\f—
(b) Case number orcitation: 2. & p 4

© Result __ A/ M anceé.
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(d) Date of result; {0~ q" ZC(((?

(Attach copy of order or decision, if available.)
14, If you did not appeal, explain briefly why you did not; /U/lé}

15. Otherthanadxroctappea!ﬁomthepﬂgncmofconwcunnandsentenoe,m”upmwslyi

filed any petitions, apph;:(monsormnonsmmmpecltothlswgmmmanycoum state or federal?
Yes No

R i s

(z) Natme ofpmeeedmg Mot 42 Mod(‘ﬁ/ SeNTCN(E.

DI ! » (o8 &
#a( (ch ea 1 {
(4) Did you mcelve an evuiennaxy hearing on your petmon, application or motion? j
Yes
(5) Result sQeev; ny

. (6) Dateofresut__ D0 (LTAL

4] lfk_noﬂm,(jit}mléo-nsof-anywﬁm“épiniunordateofmdementeredpu‘rsuamlomchre'suh; '
y

(b) As to any.second petition, hamonornﬁm g ion;
(1) Name'of court: Hg' Jodiclal Bt(vﬁam&q
corDO(C(z) Nanu'eofpmedmg' oSt (onlflcdion N E of Habewﬁ

IR
g4 AMALX e/)‘l’(f

(4) Did you receive an evidentiary Mngonyoutpemim, application or motion?
Yes o ;

(5) Result: Dente |

(6) Date of result:

(7) Uknown,mmuonsd‘anywnmopmonordm:ofoﬁersanuedpumammnwha
result: M/_ﬂ— :

=
)

(¢) As to any third or subsequent additional applications or motions, give the same
Information as above, list them on a separate sheet and attach.
(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action
taken on any petition, application or motion? N
(1) First petition, application or ? Yes | No
Citation or date of decision: NP ]
(2) Second petition, application or motion? Yes X No
Citation or date of decision:__[}(€(
(3) Third or subsequent petitions, applications or motions? Yes No
Citation or date of decision: (e ¢
{e) If you did not appeal from the adverse action on any petition, application or motion, explain
briefly why you did not. (You must relate specific facts in response to this question. Your respanse may
be included on paper which is 8 ' by 11 inches attached {o the petition. Your response may not exceed
five handwritten or typewritien pages in length) 4] [

1]
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17. Has any ground being raised in this petition been previousiy presented to this or any other
court by.way of petition for habeas corpus, motion, application ar any other postconviction proceeding? If |
so, identify: . ~  ie :

(8) Which of the grounds is the same: InN Q“g;? C{.'(Ué’, A&S&S TLGZ/) (¢ 0)0

Coondel, Actoal TOno(ente, doe pmcess Ulolafl

" ) pmdeedingsinwhichthmgmmd.ﬁmémiéed: RE=7on ictoon
wﬁ*-ﬁ, ﬁ [ahea Corpor e

(c) Bricily explain why you arc again raising these grounds. (You must relale specific fachs in
response to this question. Your response may be included on paper which is 8 ' by 11 inches 2 ched to
the petition. Y 2 not five handwritten or itten pages in length ) _ ¢

atHe(he( rief = Poltce doCtunyerd eydden e 1{4
Meolaan o AIE 47730623k "

T

18. If any of the grounds listed in No.’s 23(a), (b), (c) and (d), or listed on any additional pages '
you have attached, were not previously presented in any other court, state or federal, list briefly what
‘grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response 10 this question Your response may be included on paper which is 8 % by 11 inches

atiached tg the petition. ' Your nse t fiv itfen or i i )
Ecdente, g A a,mc%f?ig@daﬁ 'é't"i?"gpem%“@ml—
reffed o af 1t alffe(ting oot e@. ol fofa] ]

19.  Are you filing this petition more than one year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay. (You
must relate specific facts in response to this question. Your response may be inctuded on paper which is
8 Y2 by 11 inches attached to the petition. Y may not exceed five handwritten or written
pagesinlength)_ SO Atle (Lol Jaiod B e olaio qfidon '0?3?3“

Z_bafd a0 gl 3 sEder dn ol A e [Plant
Mmedt cal sfecordg. ©

20. Do you have any petition or appeal now pending in any court, either state ar federal, as to the

judgment under attack? Yes ' No . |

If yes, state what oourt and case mumber:__Motton, do Mo (il Senftnge
L-¢4-p3GE  plin L - /

21 Givelhznmneufa;cbangmeywhotepresemedyouindw roceedi ing in your .
conviction and gn direct appeal: LN 5
Lo condencing @ G0 {
_{00NFP | hd 7 '

Tk !

22 Doyouhmmy_ﬁ:huwmmcpswscrvcaﬁerymmmplﬂethc,s:mmhnpmdbythe|
judgment under attack? Yes No _X _ .

If yes, specify where and when it is to be served, if you kiow: p//}

23.  State concisely every ground on which you claim that you are being held ymlawfully.
summarize briefly the facts supporting each ground. If necessary you may attach pages stating additional
grounds and facts supparting same.
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hgpxamination,
5t conditions may he mistaken for sextial abuse?
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» Normal examinations are common aiter sexual chuse. Most childran whe have been sexu

abused will have normat physical examinations, including children who report vagina! or ana!

penetration. The finding of a normal examination does not eliminate the likelihood or potential that
the child was abused. :

Facta about the hymen:
¥ Every girl is born with a hymen, .
¥ Hymens vary in shape and size among individual femalas.
v The hymen changes significantly during puberty.
v After pubarty, Sieading from hymenal injury may or may not occur during first time intercoursa.
= Tho examiner Is locking for physical changes that may be the result of sexual abusa.
Injuries to the genitafia and anus may occur during sexual abuse. Chronic {old) sexual abuse may
cause changes different from acute (recent) abuse. Sexual abuse may kansmi{ STDs (see
Chapler 41),
* Puberty changes the appearance and size of the genltalia as well as the examiners ability
to diagnosa injury. Enlargament of the vaginai opening and redundancy (folds) of the hymen
can prevent injuries from vaginal penetration or make them more difficult to recognize,
- Superficial genital and anal injuries often heal quickly. If there is a delay betwean the tims of -
the abuse and the examination, minor trauma thal may have resulted from the abuse will no ’
o Jonger be present. The amount of time nesded for an injury ta heal varjes, Desper injuriaz roquirs
e s e mare lime I heal, 2 do injuries that are not able lo heal because of re-injury.
"« Tanner staging: The stages of puberty can be described with the Tanner Scale. Tanner Slage |
describes the genltalia prior to the onsel of pubery. Tanner Stage V describes the genitalia after
. puberty is complete. Stages I, il and IV are intermediate stages. o ' ,
T, * Clock references in the sexual abuse reports. Many examiners refer to locations about the B
- genitaliz and anus using a "clock face” analogy. Therefora, the top-centsr location is referred 1o
35 "12 o'clock”, and "3 o'clock” refers lo the area 90 degrees 1o the righl of 12 o'clack, slc.

ally

AR

CR94-D345
STATE VS CHARLES J
Gistrict Court

ANATOMY: Familiarity with certain anatomical structures and terms is helplul when interprating

repors of medical examinations. Tha section below provides a brief overview of the more commoenly
ancountared terminology.

Female genitalia

¢ Labia: the lips surrounding the vaginal opening. There are two sets of labia, one is the iabia
major {outer set) and the other is the lahia minor (inner sel). After puberty, the Jabia enlarge
.and more complelely cover the opening of the vagina, :

» . Urethral meatus: the opening of the urethra from the bladder to the exterior through which
urine passes.

* Hymen: a membrane that partially covers the opening of the vagina. The hymsn may be thin
ar thick, may cover most of the vaginal opening or very littie of it, and varies in shape. Terms
used fo describe the appearance of a normal hymen include crescentric (crescent shaped),

.+ annular (round), redundant {folded), estrogenized {thickened) and septate (two openings).

— Introitus (hymenal opening): the opening in the middle of the hymen. Objects entering the
. vagina firs pass through the introitus. Hymenal injury from vaginal penelration often accurs at.
the introitus. : o

» Vagina: a tubular structurs inside the body, bordered by the hymen af the outer end and by
the cervix internally. .
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*  Fosterior fourchette: the area of mucosal skin where the labia minara meet (opposite end to

the clitoris).

* Fossa navicularis: the srea of mucosal skin between the posterior fourchetta and the hiymen.

Male genitalia
v Gfans: the lip of the penis surrounding the urethral opening .
* Prepuca (foreskin): tissue that covers the glans in uncircumcised males. The prepuce is
removed during circumcision.
* Phimosis. adhesion of the prepuce lo the glans,
The anus ’
Anus: the opening of the rectum between the buttocks
Sphincter. the muscles that surround the anus
Anal verge: Ihe ares between the exlernal and internal anal skins
Rugae: folds of skin which radiate cutward from the anus

INTERPRETATION OF NORMAL AND NON-SPECIFIC EXAMINATIONS: Most children who have
been sexually abused will have normal or non-specific physical examinations. Some of these normail
and non-specific findings are described below. These findings on their own are clearly not proof of

sexual abuse, but may be present in childran wha have been abused.

Nomal or non-speciﬁc pre-pubertal femala genital findings
» Bumpsttags/imounds: small protruslons on the hymenal edge

* Clefls: inlerruptions of the normaliy smooth hymenai edge, They are most commonly found
along the mid-herizonital plane of the hymen, at the 3 o'clock and 9 o'clock positions. When

present below this horizontal line, they may indicate healed injury.

. Redness/vaginiris/discharge: can be due to poor hygiene, infection, bubbie bath, and other B

causes. _
_* Inlra-vaginal ridgeslcolumns: normat falds of the vzginal wall
* Peri-urethral bands: support-fike bands of Uissue radiating from the urethral meatus

* lIncreased vascularity of vestibule or hymen: more than the usual number of blood vessels

within thase tissues

* Posterior fourchette friability: the tendency of the poslerior fourchetie mucosa to bleed easily.
This finding seems ta occur more often in children who have been abused bui can also be

seen in non-abused children.

*/ Labial adhesions: joining of the labia minora. In some children, chronic lahial irritation from

sexual abuse may be the cause of the adhesions, but this finding is very non-specific.

-3
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arge hymenal opening. A large introitat opening is suggestive of vaginal penatration, but ¢rfé

P R . ~

the size of the vaginal opening alone.
Normar or non-specitic pubertal female ge#ntal findings
* Redundant, fimbrialed hymen: During puberty, the hymenal tissue becomes thicker and

redundant {folded), the opening into the vagina becomes larger, and the hymenal tissua
becomes more elsstic and less sensitive to tauch. The mucous covering the vaginal walls

becomes less prone to injury from abrasion. Folds in the hymen make examination difficult

and dislinguishing folds from injury can be challenging
* Vaginal discharge: although discharge ¢an be normal, it may also indicata infection
Normal or non-specific ana/ findings
* Fissures, excoriation, redness: may be seen afler sexual abusa but th
* Anal lags: protrusian of tissue al he § a'clock or 12 o'clock midline paositions
* Diastasis ani: smooth anal skin at the § o'Clock or 12 o'clock midiine positions
* Increased skin pigmentation and thickened anal skin foids
* Vaenous congestion: pooling of blood in the veins around the anus
* Gaping (wide open) anus: only normal if stool is present in the distal {end) anus

Interpret results of a child sexyal apuss examinatlon and conditions may be mistaken for sexual abuse. Robert Shapira

Py 2ol

‘ cannot conclude that vaginal penetration has ocourred unless specific signs of hymenat
trauma are also presemkc conclusion regarding sexual abuse should bg made based upon .
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* Female pubertal genital trauma

-
% injurtes heal without leaving any lasting signs. Acute injury is always suspicious for sexual abuss.

EXh BT H g

INTERPRETATION OF ABNORMAL EXAMINATIONS THAT REVEAL TRAUMA: Trauma may or
may not indicate sexual abuse. Some types of trauma are non-specific while others indicate that
sexual abuse has most likely occurred. '

Pre-pubertal female genital trauma

® Acute injuries to the genitalia cause bruising, lacerations (tears), abrasions (scrapes) and sweliing,
Most of these Injurigs heal qQuickly without leaving any lasting signs to be found on later
examination. Acute genita} fnjuries are always suspicious for sexual abuse, particularly when tha
trauma includes the hymen., Accidental rauma usually involves the iabia and/orthe mons pubis,

® Findings that indicate healed vaginal penelration
(Note: the legal dafinilion of ‘penetralion” may include contact with the external genital structures,
such as the labia, posterior fourchelte and fossa navicutaris. "Vaginal penetration” in this Chapter
refers to internal, vaginal penatration.)
v’ Absent or significan! defect of the pasterior hymen {should be confirmed by examining the
child in knee-chest position) ’ T '
v" Hymenal laceration or scar

® Findings that may indicste vaginal penetration - :
¥ Enlarged hymenal opening: "enlarged” can be difficylt to defina . . k|
v' Decrsased amount of hymenal tissus :
¥ imeguiarities, notches, and clefis of the posterior hymen -

Signs of vaginal penatration can be more difficult lo recognize, or may be abseant, inthe
adolescent. New hymenal tears and signs of acule injury are indicalions of recent vaginat
penetration. Transections (complete inlerruptions/breaks) in the hymen ars presant in soma

Findings that indicate recent injury: swelling, abraslons, b
always suspicious for sexual abusa.
Anal trauma -

Findings of acute anal injury include bruising, lacerations, abrasions and swelling. Most of thess

Scars may result from deep facerations afler sexual abuse and will be visiblg long afief the abuse
occurred. Skin tags away from the midiine of the anus may indicate healed injuries.
Chronic sexual abusa may resuit in funneling (loss of subcutaneous fat around the anus), changes

in the anal skin, and decreased sphincter muscls tone. Decreased tone is defined as > 15 mm of J
anal dilation with no stool in the distal anus,

Trauma outside the genital and anal areas
injuries to a child's breasts, throat, mouth, or other areas, may occur following sexual abuse.
Specific injuries from oral gags or binding of tha extremities may be found.

COMMON QUESTIONS WiTH ANSWERS

* Whal types of sexual abuse are consistent with normal examinations?
QOral contact, digital fondiing, genital rubbing, vaginal penetration after puberty, rectal psnetration,
partial or attempted vaginal penetration, and penelration that has had time lo heal.

v The child describes peneiration but the exam is normal. How can this occur?

1. e-puberl: i who describes vaginal penetration may have experienced the pain of
partial or atlempted penelration but may not have been penetrated past the hymen. Although
the child describas penetration \ she could not "see” f penelration, and has
no experience 1o be able to differentiale between full vaginal penetration and attempted or
partial panetration, her impression may be that she was Penetrated. If pressure is axerled
against the hymen, most girls will experience pain. Keep in mind that, in many slates, the '
legal definition of penelration does not require veginal penetration, { !

% TUis preves Desicee was couache |

Interpret results of a child sexual abuss axamination and conditions may be mistaken for sexuaf abuse. Robart Shapiro
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2y Inopeternosdctescentmay showno physicalindications of vaginal penetralion after sexus|
Intercourse. In many adotescents, the hymenal opening is large enough, and has sufficiant
alaslicity, to accommodale an erect male penis without tearing.

* 3. Bectal penelralion often results in no signs of injury. The rectum of many children can > -~

accommodate an erect male penis without injury, particularly if lubricated. .
4, Ingeneral, rauma afer penelration is more iikely if the viclim was young, physical force was
used, the penetration was deep, the victim was uncooperative, and/or the perpetrator used no
lubrication. Penetration with larger objects is more likely to resuit in injury than penetration
with smaller oblects. Repeated penetration is more likaly to result in injury than singls
penetration. - .
= Can the number of abuse episodes be determined by exem?
Not-usually. If evidence of chronic anal abuse is present, multiple episades of abuse occurred.
Vaginal injuriee.do not reliably d‘#erenliate\begraeen single enic~-a of abuse and myltiple
episodes. ) - —_ 7. - - .o
« When did the injuly occus?
If the injuries are acute (redness, swelling, lenderness, fresh abrasions or lears), the examinar
may reliably identify the injury as relatively recent, most likely having occurred within a few days of
the examination. Dating injuries within hours or to specific days is usually not possible,
e Why does one examiner's raport differ from another's?
- Examination findings may differ whan:
= acule injuries heal between examinalions
= one of the examinations was not optimal because the child was uncooperative
® .the skill levels of the examiners differ, Evaminers with expert training will provide a more
accurale and irformalive examination. T - —

CONDITIONS THAT MIMIC SEXUAL ABUSE

»  Non-specific vaginitis. many causes, including poor hygieps. bubble.bath, antibintics. nvion
underwaar, andbe welling.- ¢ w s ey v 4y oo hoomn Gl L0 Cod o
Vagiritis: many causes, including pinworms, streptucuceal intection, ang 1ungus Infecuon,
Vaginal forcign bodies: may cause bloody, foul smeliing discharge. This is oflen caused by
residual oilet paper in the vagina. . :

Pari-anal sirep infection: presents with anai bleeding and redness
Lichen sclerosus: hourgtass shaped area of hypo-pigmented skin surounding the anus and
genitalia, often with blood blister and other skin changes. Bleeding is common.

» Straddle injuries (accidental frauma): abrasions, bruising, swelling of the labia. Occasionally may
involve the introitus.

» Urethral prolapse: the urethra protrudes past the urethral opening and presents with a bloody, or
blood-tinged, swollen lesion around the top of the introitus. Often, the urethral origin of this mass
cannot be easily recognized and it may be mistaken for trauma.

References:

Hymel, Kent P, Jenny, Carcle. Child Sexual Abuse. Pedialrics in Review Vol. 17- no 7.p 238 - 248
1996

Botash, Ann S. Examination for Sexual Abusa in Prepubertal Children: An Update. Pedialric Annals

'26:5 May 1997 pp312-320/

Interpre! results of a child sexual abuse examination and conditions may be mistaken for sexual abuss, Rober| Shapiro
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Electronically
CR94-0345
2019-01-16 08:17:20 AM
Jacqueline Bryant
Clerk of the Court
CODE No. 2645 Transaction # 7069816 : cvera

CHRISTOPHER J. HICKS
#7147

One South Sierra Street
Reno, Nevada 89501
(775) 328-3200

Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE

* % *
THE STATE OF NEVADA,
Plaintiff,
V. Case No. CR94-0345
CHARLES JOSEPH MAKI, Dept. No. 8
Defendant.

/

OPPOSITION TO MOTION TO MODIFY SENTENCE

COMES NOW, the State of Nevada, by and through Jennifer P. Noble, Chief
Appellate Deputy, and opposes this “Motion to Modify Sentence.” This Opposition is
based on the pleadings and papers on file with this Court, and the following points and
authorities.

POINTS AND AUTHORITIES
In 1994, Maki sexually assaulted two little girls, aged seven and ten. He licked
the ten-year-old’s breasts, digitally penetrated her, and penetrated her with his penis at
least three separate times. See PSI. He also tried to get that child to fellate him, but she
refused. Maki also fondled the seven-year-old, and penetrated her with his penis and

his fingers. 1d. He also took a shower with the seven-year-old, and had her wash his

V7.1212
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genitals. Id. As this Court noted in its order, a jury of his peers convicted him of three
counts of Sexual Assault on a Child Under the Age of Fourteen Years, and five counts of
Lewdness With a Child Under the Age of Fourteen Years. Id.

Maki now seeks modification of his sentence based upon health problems. A
motion to modify a sentence must be based on very narrow grounds. Itis limited to
sentences based on a mistaken assumption about the defendant’s criminal record which
worked to the defendant’s such extreme detriment as to rise to the level of a due process
violation. Edwards v. State, 112 Nev. 704, 918 P.2d 321 (1996). The State notes that on
October 7, 2015, Judge Lidia Stiglich declined to modify Maki’s sentence, citing the
limitations in Edwards, supra. It appears that in his latest motion, Maki appears to
reference Chavez-Meza v. United States,  U.S. __, 138 S. Ct. 1959 (2018). Maki’s
reliance is misplaced. In Chavez-Meza, the United States Supreme Court reviewed a
federal court’s reduction of a sentence based upon amendments to the federal
sentencing guidelines. A federal statute, 18 U.S.C.A. 83582 (c), provided for the type of
reduction ordered by the federal judge. Nevada has no such statute, and there is no
procedural vehicle Maki may properly use to obtain a sentence reduction or “early
release” from this Court.

The State notes that over the last two decades, Maki has sought post-conviction
relief in various forms. This Court has declined to grant relief, and the Nevada Supreme
Court has affirmed those decisions. It is no longer within the purview of this Court to
decide whether or not Maki should be afforded “early release.” Should Maki wish to
pursue some sort of compassionate release, he can seek relief with the Pardons Board.
'y
'y
'y
'y
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not
contain the social security number of any person.

DATED: January 16, 2019.

CHRISTOPHER J. HICKS
District Attorney

By /s/ JENNIFER P. NOBLE
JENNIFER P. NOBLE
Chief Appellate Deputy

V7.1214
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Washoe
County District Attorney's Office and that, on January 16, 2019, | deposited for mailing
through the U.S. Mail Service at Reno, Washoe County, Nevada, postage prepaid, a true

copy of the foregoing document, addressed to:

Charles Joseph Maki #42820
Ely State Prison

P.O. Box 1989

Ely, NV 89301

/s/ Margaret Ford
MARGARET FORD

V7.1215
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FILED
Electronically
CR94-0345

Return Of NEF

204+9=604={6 09:05:45 AM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7069948

Recipients

JENNIFER NOBLE, - Notification received on 2019-01-16 09:05:44.354.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2019-01-16 09:05:44.4.

V7.1216



V7.1217

rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 01-16-2019:08:17:20

Clerk Accepted: 01-16-2019:09:05:15

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Opposition to Mtn

Filed By: Jennifer Patricia Noble

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

V7.1217
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA, )
&4
Plaintiff(s), Case No.€97-0345
VS. Dept. No. 8
CHARLES MAKI,
Defendant(s).

PETITIONER'S RESPONSE TO OPPOSITION TO MOTION TO MODIFY SENTENCE;

"MOTION TO STRIKE PURSUANT TO NRCP RULE 12 WITH DEMAND FOR
EVIDENTIARY HEARING IN SUPPORT OF POST CONVICTION WRIT OF HABEAS
CORPUS AND ACTUAL INNOCENCE PER NRS 34.790"
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FILED
Electronically
CR94-0345
2019-02-04 10:25:16 A
Jacqueline Bryant
Clerk of the Court
Transaction # 70999(

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CHARLES JOSEPH MAKI,
Petitioner,
Vs. Case No. CR94-0345
WILLIAM GITERRE, Acting Warden, Dept. No. 8
Respondent.

ORDER DENYING MOTION TO MODIFY SENTENCE

The Court is in receipt of a Motion for Modification of Sentence filed December 7, 2018
by Petitioner, CHARLES JOSEPH MAKI. On December 17, 2018, this Court directed the
STATE OF NEVADA, on behalf of Warden WILLIAM GITERRE, to respond to the request.
The State complied with the Court’s order on January 16, 2019, filing an opposition to the
Motion. Mr. Maki then replied on January 24, 2019.!

On April 12, 1994, a jury convicted Mr. Maki of three (3) counts of Sexual Assault on a
Child Under the Age of Fourteen years and five (5) counts of Lewdness with a Child Under the
Age of Fourteen Years. Mr. Maki now asks this Court to modify his sentence based on his ailing
health.

A motion to correct a sentence is limited to a challenge of the facial legality of the

sentence, meaning, “... to sentences based on mistaken assumptions about a defendant’s criminal

! Mr. Maki originally submitted this matter to the Court on December 7, 2018, the same day he filed the instant
motion. The Court appreciates Mr. Maki’s position as a pro per litigant and, with briefing now complete, construes
the matter as submitted based on the previous request for submission (filed December 7, 2018).
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record which work to the defendant’s extreme detriment.” Edwards v. State, 112 Nev. 704, 708,
918 P.2d 321, 324 (1996); Conners v. State, 413 P.3d 837 (Nev. 2018).2 The Court must actually]
rely on the false assumption and the mistake at issue must be of the type that would rise to a
violation of due process. Passanisi v. State, 108 Nev. 318, 322-323, 831 P.2d 1371, 1373-74. A
motion to correct a sentence cannot challenge errors occurring before or at trial or other errors
occurring at sentencing because it presupposes a valid judgment exists. Edwards, 112 Nev. at
708, 918 P.2d at 324. When a motion to correct a sentence raises claims that fall outside the
proper scope, the district court should summarily deny it. Edwards, 112 Nev. at 708-09 n. 2,918
P.2d at 325n. 2.2
Mr. Maki’s deteriorating health is not an appropriate ground for modification by this
Court because it is simply unrelated to a mistaken assumption about his criminal history.
Compassion releases, as Mr. Maki requests here, are outside the scope of Edwards.
Accordingly, the request warrants summary denial.
Based on the foregoing, and good cause appearing, Mr. Maki’s Motion to Modify
Sentence is DENIED.
IT IS SO ORDERED.
DATED this k_ day of February, 2019.
o —
BARRY L. BRESLOW
District Judge

2 Pursuant to NRAP 36(c), Conners is not strictly cited as legal authority, but to demonstrate the current relevance of
the principles outlined in Edwards.

3 Issues outside the scope of a motion to modify a sentence must be raised through habeas proceedings. Id. at 708
(citing NRS 34.724(2)(b); State v. Meier, 440 N.W.2d 700m 703 (N.D. 1989)).
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State
of Nevada, County of Washoe; that on this i day of February, 2019, I electronically filed
the following with the Clerk of the Court by using the ECF system which will send a notice of

electronic filing to the following:
Jennifer Noble, Esq.

I deposited in the Washoe County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true copy of the attached document addressed
to:

Charles J. Maki, #42820

Ely State Prison

P.0. Box 1989
Ely, NV 89301

0//1,.///

Judicial Assistant”
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FILED
Electronically
CR94-0345

Return Of NEF

204+9=62=94 10:26:32 AM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7099910

Recipients

JENNIFER NOBLE, - Notification received on 2019-02-04 10:26:30.714.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2019-02-04 10:26:31.041.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 02-04-2019:10:25:16

Clerk Accepted: 02-04-2019:10:26:01

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Ord Denying Motion

Filed By: Judicial Asst. CKuhl

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI
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Electronically
CR94-0345
2019-02-11 11:43:23 AM
Jacqueline Bryant

Clerk of the Court
CODE 2540 Transaction # 7112174

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,
Plaintiff, Case No: CR94-0345
VS. Dept. No: 8

CHARLES JOSEPH MAKI,

Defendant.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on February 4, 2019 the Court entered a decision or
order in this matter, a true and correct copy of which is attached hereto.

You may appeal to the Supreme Court from the decision or Order of the Court. If
you wish to appeal, you must file a Notice of Appeal with the Clerk of this Court within

thirty-three (33) days after the date this notice is mailed to you.

Dated February 11, 2019.

JACQUELINE BRYANT
Clerk of the Court

/s/N. Mason
N. Mason-Deputy Clerk

V7.1227
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CERTIFICATE OF SERVICE
Case No. CR94-0345
Pursuant to NRCP 5 (b), | certify that | am an employee of the Second
Judicial District Court; that on February 11, 2019, | electronically filed the Notice of Entry of

Order with the Court System which will send a notice of electronic filing to the following:

DIV. OF PAROLE & PROBATION
JENNIFER P. NOBLE, ESQ. for STATE OF NEVADA
ROBERT C. BELL, ESQ.

| further certify that on February 11, 2019, | deposited in the Washoe
County mailing system for postage and mailing with the U.S. Postal Service in Reno,

Nevada, a true copy of the attached document, addressed to:

Attorney General’s Office
100 N. Carson Street
Carson City, NV 89701-4717

Charles J. Maki #42820
Ely State Prison

P. O. Box 1989

Ely, NV 89301

The undersigned does hereby affirm that pursuant to NRS 239B.030 and NRS 603A.040, the
preceding document does not contain the personal information of any person.

Dated February 11, 2019.

/s/IN. Mason
N. Mason- Deputy Clerk
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FILED
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CR94-0345
2019-02-04 10:25:16 A
Jacqueline Bryant
Clerk of the Court
Transaction # 70999(

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CHARLES JOSEPH MAKI,
Petitioner,
Vs. Case No. CR94-0345
WILLIAM GITERRE, Acting Warden, Dept. No. 8
Respondent.

ORDER DENYING MOTION TO MODIFY SENTENCE

The Court is in receipt of a Motion for Modification of Sentence filed December 7, 2018
by Petitioner, CHARLES JOSEPH MAKI. On December 17, 2018, this Court directed the
STATE OF NEVADA, on behalf of Warden WILLIAM GITERRE, to respond to the request.
The State complied with the Court’s order on January 16, 2019, filing an opposition to the
Motion. Mr. Maki then replied on January 24, 2019.!

On April 12, 1994, a jury convicted Mr. Maki of three (3) counts of Sexual Assault on a
Child Under the Age of Fourteen years and five (5) counts of Lewdness with a Child Under the
Age of Fourteen Years. Mr. Maki now asks this Court to modify his sentence based on his ailing
health.

A motion to correct a sentence is limited to a challenge of the facial legality of the

sentence, meaning, “... to sentences based on mistaken assumptions about a defendant’s criminal

! Mr. Maki originally submitted this matter to the Court on December 7, 2018, the same day he filed the instant
motion. The Court appreciates Mr. Maki’s position as a pro per litigant and, with briefing now complete, construes
the matter as submitted based on the previous request for submission (filed December 7, 2018).
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record which work to the defendant’s extreme detriment.” Edwards v. State, 112 Nev. 704, 708,
918 P.2d 321, 324 (1996); Conners v. State, 413 P.3d 837 (Nev. 2018).2 The Court must actually]
rely on the false assumption and the mistake at issue must be of the type that would rise to a
violation of due process. Passanisi v. State, 108 Nev. 318, 322-323, 831 P.2d 1371, 1373-74. A
motion to correct a sentence cannot challenge errors occurring before or at trial or other errors
occurring at sentencing because it presupposes a valid judgment exists. Edwards, 112 Nev. at
708, 918 P.2d at 324. When a motion to correct a sentence raises claims that fall outside the
proper scope, the district court should summarily deny it. Edwards, 112 Nev. at 708-09 n. 2,918
P.2d at 325n. 2.2
Mr. Maki’s deteriorating health is not an appropriate ground for modification by this
Court because it is simply unrelated to a mistaken assumption about his criminal history.
Compassion releases, as Mr. Maki requests here, are outside the scope of Edwards.
Accordingly, the request warrants summary denial.
Based on the foregoing, and good cause appearing, Mr. Maki’s Motion to Modify
Sentence is DENIED.
IT IS SO ORDERED.
DATED this k_ day of February, 2019.
o —
BARRY L. BRESLOW
District Judge

2 Pursuant to NRAP 36(c), Conners is not strictly cited as legal authority, but to demonstrate the current relevance of
the principles outlined in Edwards.

3 Issues outside the scope of a motion to modify a sentence must be raised through habeas proceedings. Id. at 708
(citing NRS 34.724(2)(b); State v. Meier, 440 N.W.2d 700m 703 (N.D. 1989)).
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State
of Nevada, County of Washoe; that on this i day of February, 2019, I electronically filed
the following with the Clerk of the Court by using the ECF system which will send a notice of

electronic filing to the following:
Jennifer Noble, Esq.

I deposited in the Washoe County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true copy of the attached document addressed
to:

Charles J. Maki, #42820

Ely State Prison

P.0. Box 1989
Ely, NV 89301

0//1,.///

Judicial Assistant”
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FILED
Electronically
CR94-0345

Return Of NEF

204+9=62={1 11:44:30 AM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7112175

Recipients

JENNIFER NOBLE, - Notification received on 2019-02-11 11:44:29.372.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2019-02-11 11:44:29.419.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 02-11-2019:11:43:23

Clerk Accepted: 02-11-2019:11:43:57

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Notice of Entry of Ord

Filed By: Deputy Clerk NMason

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI
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FILED
Electronically
CR94-0345
2019-02-15 10:58:32
Jacqueline Bryant
Clerk of the Court
Transaction # 71208

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CHARLES JOSEPH MAKI,
Petitioner,
VS. Case No. CR94-0345
WILLIAM GITTERE, Warden, Dept. No. 8
Defendant.

ORDER DISMISSING SUCCESSIVE PETITION FOR WRIT OF HABEAS CORPUS

Before the Court is a successive Petition for Writ of Habeas Corpus filed January 2, 2019
by CHARLES JOSEPH MAKI. Previously, on July 19, 2018, Mr. Maki filed a Motion for
Leave to Present Second Request for Petition for Writ of Habeas Corpus whereby Mr. Maki
asked for leave to present a second petition for writ of habeas corpus. This Court denied that
request on December 20, 2018. Nonetheless, Mr. Maki brings the instant Petition, which this
Court now DISMISSES.

BRIEF BACKGROUND

On April 12, 1994, a jury convicted Mr. Maki of three (3) counts of Sexual Assault on a
Child Under the Age of Fourteen years and five (5) counts of Lewdness with a Child Under the
Age of Fourteen Years. On July 18, 1997, the Court heard Mr. Maki’s initial petition for post-
conviction relief and denied it. On July 7, 2014, the Court denied Mr. Maki’s second, successive
petition for post-conviction relief.
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STANDARD OF REVIEW
All petitions for writ of habeas corpus must be timely filed, including those that are
second or successive. Pellegrini v. State, 117 Nev. 860, 874, 34 P.3d 519, 529 (2001). NRS
34.726 governs the limitations on time to file, stating in pertinent part:

Unless there is good cause shown for delay, a petition that

challenges the validity of a judgment or sentence must be filed
within 1 year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after [...]
remittitur.

(emphasis added). The district court must dismiss an untimely petition under NRS 34.726 unless
the petitioner sufficiently demonstrates good cause for delay. See State v. Dist. Ct. (Riker), 121
Nev. 225, 231, 112 P.3d 1070, 1074 (2005). Good cause exists when: (1) the delay was not the
petitioner’s fault and dismissal of the otherwise untimely petition would unduly prejudice the
petition, NRS 34.726(1)(a)-(b); or (2) failure to consider the claims would result in a
fundamental miscarriage of justice. Pellegrini, 112 Nev. at 860, 34 P.3d at 537. However, all
claims reasonably available must be made within the one (1) year period. Hathaway v. State,
119 Nev. 248 252-53, 71 P.3d 503, 506 (2003).
FINDINGS OF FACT AND CONCLUSIONS OF LAW
Mr. Maki’s Petition presents nine (9) grounds for relief:
1. “Denial of Equal Protection and Due Process of Law Pursuant to USCAS and
RNS 175 in Violation of US vs. Brady and Mazzan v. State Connected to
Ineffective Assistance of Counsel Citing Strickland vs. Washington 104 S.Ct.
2002.”
2. “Denial of Effective Assistance of Counsel in Violation of Strickland vs.
Washington 104 S.Ct. and Nev. Const. Art. 1 § 8 Citing to Buffalo vs. State —
Failure to Investigate and Issue Jury Instructions for NRS 50.090.”
3. “Denial of Effective Assistance of Counsel in Violation of Strickland vs.
Washington 104 S.Ct. 2002 and Kimmelman vs. Morrison 106 S.Ct. 2526 and
Nev. Const. Art. 188 Citing Buffalo vs. State — Failure to Object & Witness

Vouching.”
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4. “Denial of Effective Assistance of Counsel Pursuant to Strickland vs.
Washington 104 S.Ct. 2002 and Martinez v. Ryan 1 U.S. 566. 2011 in Post-
Conviction Proceedings During Procedural Default.”

5. “Denial of Effective Assistance of Counsel Pursuant to Strickland vs.
Washington 104 S.Ct. 2002 and Nev. Const. Art. 1 § 8 Citing Meyers v. State
95 Nev. 885 and Buffalo v. State — Denial of Conflict Free Counsel.”

6. “Denial of Effective Assistance of Counsel Pursuant to Strickland v.
Washington 104 S.Ct. 2002 and Nevada Const. Art. 1 § 8 Citing Buffalo vs.
State — Refusal to Call Witnesses.”

7. “Denial of Right to a Fair Trial Pursuant to USCA 14 Equal Protection and Due
Process of Law Citing NRS 47 ‘Right to Expert Witnesses’”

8. “Denial of Equal Protection and Due Process of Law Citing USCA 14 and Nev.
Const. Art. 1 § 8 Citing Cumulative Error.”

9. “Violation of USCA 5 Citing NRS 34.224(b)(2) Denial of Equal Protection and
Due Process in Sentencing Citing Townsend vs. Burke Citing NRS 48.045.”

Mr. Maki also demands an evidentiary hearing pursuant to NRS 42.230-235.

Having filed the instant Petition over twenty-four years after the Judgment of Conviction
was entered and over twenty-three years after the Supreme Court issued its first remittitur
following appeal, Mr. Maki’s Petition is untimely. In considering Mr. Maki’s subsequent
appeals from his conviction, the most recent remittitur was issued in 2016. The Petition is,
again, untimely.

Mr. Maki’s claims can be categorized as addressing violations of due process, equal
protection, and/or ineffective assistance of counsel. The Court finds that each and every one of
these claims were reasonably available during the one (1) year period following judgment and/or
remittitur and that Mr. Maki has inadequately explained his good cause for delay. Therefore, the
Petition is summarily DISMISSED as procedurally barred.

Although the Court DISMISSES the Petition in its entirety, the Court is compelled to

individually address some of the claims presented by Mr. Maki for the purposes of clarification.
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Claim One & Claim Two:

In Claim One: “Denial of Equal Protection and Due Process of Law Pursuant to USCAS
and RNS 175 in Violation of US vs. Brady and Mazzan v. State Connected to Ineffective
Assistance of Counsel Citing Strickland vs. Washington 104 S.Ct. 2002.,” Mr. Maki raises an
ineffective assistance of counsel claim against his post-conviction counsel for failure to provide
him with transcripts relating to a police interview video-tape.

Mr. Maki was represented by post-conviction counsel, Mr. Robert Story, Esq., in 2013,
when Mr. Maki filed his second Petition for Writ of Habeas Corpus (Post-Conviction). Mr.
Maki then appealed the decision of the Honorable Lidia S. Stiglich, then presiding Judge of this
Department, to deny said Petition. The Supreme Court of Nevada affirmed Judge Stiglich and
issued remittitur on January 12, 2015.

Mr. Maki files the instant Petition, now challenging Mr. Story’s representation, nearly
four (4) years after remittitur, making the claim plainly untimely. Mr. Maki does not explain
good cause for delay. Moreover, the Nevada Supreme Court has previously held that counsel’s
failure to send a petitioner his or her file is not good cause for delay. Hood v. State, 111 Nev.
335, 890 P.2d 797 (1995). Mr. Maki could have timely brought the claims with the information
that he had. The transcripts were not necessary to assert the claims. It is common practice for
the Court to first receive a petition and then make determinations whether counsel or transcripts
should be furnished to a petitioner upon his or her motion.

Claim Two: “Denial of Effective Assistance of Counsel in Violation of Strickland vs.
Washington 104 S.Ct. and Nev. Const. Art. 1 § 8 Citing to Buffalo vs. State — Failure to
Investigate and Issue Jury Instructions for NRS 50.090.” is DISMISSED for the same reasons.
Mr. Maki’s claims could have been raised even without his medical records. For clarification,
the Court acknowledges Mr. Maki’s reference to NRS 50.090, which reads:

Factors for determining whether to permit alternative
method. If the presiding officer determines that a standard
pursuant to NRS 50.580 has been met, the presiding officer shall
determine whether to allow a child witness to testify by an
alternative method. In making this determination, the presiding
officer shall consider:

N L. Z 1.2
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Alternative methods reasonably available;
Available means for protecting the interests of or
reducing emotional trauma to the child without
resorting to an alternative method;

The nature of the case;

The relative rights of the parties;

The importance of the proposed testimony of the

child;

6. The nature and degree of emotional trauma that the
child may suffer if an alternative method is not
used; and

7. Any other relevant factor.

N —

Al

Mr. Maki’s use of this statute appears misplaced. NRS 50.090 applies to a presiding officer’s
decision to allow a child witness to testify by means alternative to at trial (or hearing) and in
person. The Court does not see how Mr. Maki’s argument regarding a jury instruction on this
statute fits into his claim.

Accordingly, Claim One and Claim Two are DISMISSED as untimely with the above
clarification provided.

Claim Six:

In his Claim Six: “Denial of Effective Assistance of Counsel Pursuant to Strickland v.
Washington 104 S.Ct. 2002 and Nevada Const. Art. 1 § 8 Citing Buffalo vs. State — Refusal to
Call Witnesses.,” Mr. Maki argues that his counsel should have called character to witness to
testify that he would have looked after an underage girl and protected her. The Court
DISMISSES this Claim as it does with all other claims — on the basis of untimeliness. However,
the Court takes this opportunity to clarify the misunderstanding of the law and trial advocacy in
Mr. Maki’s argument.

Evidence of a person’s character or a trait of his or her character is generally not
admissible for the purpose of proving that the person acted in conformity therewith on a
particular occasion. NRS 48.045(1). A narrow exception applies to allow an accused to present
character evidence on his or her own behalf. NRS 48.045(1)(a). However, if an accused does
present such evidence, the prosecution may rebut. This is more colloquially known as “opening
the door.”

1
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Had Mr. Maki’s attorney presented evidence of his “good character,” the State would
have had the opportunity to present evidence in rebuttal, i.e., that of Mr. Maki’s “bad character.”
For this reason, evidence of character is generally disfavored and avoided by trial counsel.

In any event, Claim Six is ultimately DISMISSED as untimely.

CONCLUSION

Based on the foregoing, and good cause appearing, Mr. Maki’s successive Petition for
Writ of Habeas Corpus is DISMISSED. Accordingly, the request for a hearing is DENIED.

IT IS SO ORDERED.

DATED this l !i day of February, 2019.
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BARRY L. BRESLOW
District Judge
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State
of Nevada, County of Washoe; that on this /5 day of February, 2019, I electronically filed
the following with the Clerk of the Court by using the ECF system which will send a notice of

electronic filing to the following:
Jennifer Noble, Esq.

I deposited in the Washoe County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true copy of the attached document addressed

to:

Charles J. Maki, #42820
Ely State Prison

P.O. Box 1989

Ely, NV 89301

-

Judicral Assistant
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FILED
Electronically
CR94-0345

Return Of NEF

204+9=62={5 10:59:37 AM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7120900

Recipients

JENNIFER NOBLE, - Notification received on 2019-02-15 10:59:35.99.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2019-02-15 10:59:36.037.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 02-15-2019:10:58:32

Clerk Accepted: 02-15-2019:10:59:08

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Ord Dismiss Post Conviction

Filed By: Judicial Asst. CKuhl

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI
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Electronically
CR94-0345
2019-02-15 02:14:33 PM
Jacqueline Bryant

Clerk of the Court
CODE 2540 Transaction # 7121827

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,
Plaintiff, Case No: CR94-0345
VS. Dept. No: 8

CHARLES JOSEPH MAKI,

Defendant.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on February 15, 2019 the Court entered a decision or
order in this matter, a true and correct copy of which is attached hereto.

You may appeal to the Supreme Court from the decision or Order of the Court. If
you wish to appeal, you must file a Notice of Appeal with the Clerk of this Court within

thirty-three (33) days after the date this notice is mailed to you.

Dated February 15, 2019.

JACQUELINE BRYANT
Clerk of the Court

/s/N. Mason
N. Mason-Deputy Clerk

V7.1243



V7.1244

CERTIFICATE OF SERVICE
Case No. CR94-0345
Pursuant to NRCP 5 (b), | certify that | am an employee of the Second
Judicial District Court; that on February 15, 2019, | electronically filed the Notice of Entry of

Order with the Court System which will send a notice of electronic filing to the following:

JENNIFER P. NOBLE, ESQ. for STATE OF NEVADA
ROBERT C. BELL, ESQ.

| further certify that on February 15, 2019, | deposited in the Washoe
County mailing system for postage and mailing with the U.S. Postal Service in Reno,

Nevada, a true copy of the attached document, addressed to:

Attorney General’s Office
100 N. Carson Street
Carson City, NV 89701-4717

Charles J. Maki (#42820)
Ely State Prison

P.O. Box 1989

Ely, NV 89301

The undersigned does hereby affirm that pursuant to NRS 239B.030 and NRS 603A.040, the
preceding document does not contain the personal information of any person.

Dated February 15, 2019.

/s/IN. Mason
N. Mason- Deputy Clerk
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FILED
Electronically
CR94-0345
2019-02-15 10:58:32
Jacqueline Bryant
Clerk of the Court
Transaction # 71208

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CHARLES JOSEPH MAKI,
Petitioner,
VS. Case No. CR94-0345
WILLIAM GITTERE, Warden, Dept. No. 8
Defendant.

ORDER DISMISSING SUCCESSIVE PETITION FOR WRIT OF HABEAS CORPUS

Before the Court is a successive Petition for Writ of Habeas Corpus filed January 2, 2019
by CHARLES JOSEPH MAKI. Previously, on July 19, 2018, Mr. Maki filed a Motion for
Leave to Present Second Request for Petition for Writ of Habeas Corpus whereby Mr. Maki
asked for leave to present a second petition for writ of habeas corpus. This Court denied that
request on December 20, 2018. Nonetheless, Mr. Maki brings the instant Petition, which this
Court now DISMISSES.

BRIEF BACKGROUND

On April 12, 1994, a jury convicted Mr. Maki of three (3) counts of Sexual Assault on a
Child Under the Age of Fourteen years and five (5) counts of Lewdness with a Child Under the
Age of Fourteen Years. On July 18, 1997, the Court heard Mr. Maki’s initial petition for post-
conviction relief and denied it. On July 7, 2014, the Court denied Mr. Maki’s second, successive
petition for post-conviction relief.
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STANDARD OF REVIEW
All petitions for writ of habeas corpus must be timely filed, including those that are
second or successive. Pellegrini v. State, 117 Nev. 860, 874, 34 P.3d 519, 529 (2001). NRS
34.726 governs the limitations on time to file, stating in pertinent part:

Unless there is good cause shown for delay, a petition that

challenges the validity of a judgment or sentence must be filed
within 1 year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after [...]
remittitur.

(emphasis added). The district court must dismiss an untimely petition under NRS 34.726 unless
the petitioner sufficiently demonstrates good cause for delay. See State v. Dist. Ct. (Riker), 121
Nev. 225, 231, 112 P.3d 1070, 1074 (2005). Good cause exists when: (1) the delay was not the
petitioner’s fault and dismissal of the otherwise untimely petition would unduly prejudice the
petition, NRS 34.726(1)(a)-(b); or (2) failure to consider the claims would result in a
fundamental miscarriage of justice. Pellegrini, 112 Nev. at 860, 34 P.3d at 537. However, all
claims reasonably available must be made within the one (1) year period. Hathaway v. State,
119 Nev. 248 252-53, 71 P.3d 503, 506 (2003).
FINDINGS OF FACT AND CONCLUSIONS OF LAW
Mr. Maki’s Petition presents nine (9) grounds for relief:
1. “Denial of Equal Protection and Due Process of Law Pursuant to USCAS and
RNS 175 in Violation of US vs. Brady and Mazzan v. State Connected to
Ineffective Assistance of Counsel Citing Strickland vs. Washington 104 S.Ct.
2002.”
2. “Denial of Effective Assistance of Counsel in Violation of Strickland vs.
Washington 104 S.Ct. and Nev. Const. Art. 1 § 8 Citing to Buffalo vs. State —
Failure to Investigate and Issue Jury Instructions for NRS 50.090.”
3. “Denial of Effective Assistance of Counsel in Violation of Strickland vs.
Washington 104 S.Ct. 2002 and Kimmelman vs. Morrison 106 S.Ct. 2526 and
Nev. Const. Art. 188 Citing Buffalo vs. State — Failure to Object & Witness

Vouching.”

\NLZ
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4. “Denial of Effective Assistance of Counsel Pursuant to Strickland vs.
Washington 104 S.Ct. 2002 and Martinez v. Ryan 1 U.S. 566. 2011 in Post-
Conviction Proceedings During Procedural Default.”

5. “Denial of Effective Assistance of Counsel Pursuant to Strickland vs.
Washington 104 S.Ct. 2002 and Nev. Const. Art. 1 § 8 Citing Meyers v. State
95 Nev. 885 and Buffalo v. State — Denial of Conflict Free Counsel.”

6. “Denial of Effective Assistance of Counsel Pursuant to Strickland v.
Washington 104 S.Ct. 2002 and Nevada Const. Art. 1 § 8 Citing Buffalo vs.
State — Refusal to Call Witnesses.”

7. “Denial of Right to a Fair Trial Pursuant to USCA 14 Equal Protection and Due
Process of Law Citing NRS 47 ‘Right to Expert Witnesses’”

8. “Denial of Equal Protection and Due Process of Law Citing USCA 14 and Nev.
Const. Art. 1 § 8 Citing Cumulative Error.”

9. “Violation of USCA 5 Citing NRS 34.224(b)(2) Denial of Equal Protection and
Due Process in Sentencing Citing Townsend vs. Burke Citing NRS 48.045.”

Mr. Maki also demands an evidentiary hearing pursuant to NRS 42.230-235.

Having filed the instant Petition over twenty-four years after the Judgment of Conviction
was entered and over twenty-three years after the Supreme Court issued its first remittitur
following appeal, Mr. Maki’s Petition is untimely. In considering Mr. Maki’s subsequent
appeals from his conviction, the most recent remittitur was issued in 2016. The Petition is,
again, untimely.

Mr. Maki’s claims can be categorized as addressing violations of due process, equal
protection, and/or ineffective assistance of counsel. The Court finds that each and every one of
these claims were reasonably available during the one (1) year period following judgment and/or
remittitur and that Mr. Maki has inadequately explained his good cause for delay. Therefore, the
Petition is summarily DISMISSED as procedurally barred.

Although the Court DISMISSES the Petition in its entirety, the Court is compelled to

individually address some of the claims presented by Mr. Maki for the purposes of clarification.
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Claim One & Claim Two:

In Claim One: “Denial of Equal Protection and Due Process of Law Pursuant to USCAS
and RNS 175 in Violation of US vs. Brady and Mazzan v. State Connected to Ineffective
Assistance of Counsel Citing Strickland vs. Washington 104 S.Ct. 2002.,” Mr. Maki raises an
ineffective assistance of counsel claim against his post-conviction counsel for failure to provide
him with transcripts relating to a police interview video-tape.

Mr. Maki was represented by post-conviction counsel, Mr. Robert Story, Esq., in 2013,
when Mr. Maki filed his second Petition for Writ of Habeas Corpus (Post-Conviction). Mr.
Maki then appealed the decision of the Honorable Lidia S. Stiglich, then presiding Judge of this
Department, to deny said Petition. The Supreme Court of Nevada affirmed Judge Stiglich and
issued remittitur on January 12, 2015.

Mr. Maki files the instant Petition, now challenging Mr. Story’s representation, nearly
four (4) years after remittitur, making the claim plainly untimely. Mr. Maki does not explain
good cause for delay. Moreover, the Nevada Supreme Court has previously held that counsel’s
failure to send a petitioner his or her file is not good cause for delay. Hood v. State, 111 Nev.
335, 890 P.2d 797 (1995). Mr. Maki could have timely brought the claims with the information
that he had. The transcripts were not necessary to assert the claims. It is common practice for
the Court to first receive a petition and then make determinations whether counsel or transcripts
should be furnished to a petitioner upon his or her motion.

Claim Two: “Denial of Effective Assistance of Counsel in Violation of Strickland vs.
Washington 104 S.Ct. and Nev. Const. Art. 1 § 8 Citing to Buffalo vs. State — Failure to
Investigate and Issue Jury Instructions for NRS 50.090.” is DISMISSED for the same reasons.
Mr. Maki’s claims could have been raised even without his medical records. For clarification,
the Court acknowledges Mr. Maki’s reference to NRS 50.090, which reads:

Factors for determining whether to permit alternative
method. If the presiding officer determines that a standard
pursuant to NRS 50.580 has been met, the presiding officer shall
determine whether to allow a child witness to testify by an
alternative method. In making this determination, the presiding
officer shall consider:

N L. Z 1.9 .40
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Alternative methods reasonably available;
Available means for protecting the interests of or
reducing emotional trauma to the child without
resorting to an alternative method;

The nature of the case;

The relative rights of the parties;

The importance of the proposed testimony of the

child;

6. The nature and degree of emotional trauma that the
child may suffer if an alternative method is not
used; and

7. Any other relevant factor.

N —

Al

Mr. Maki’s use of this statute appears misplaced. NRS 50.090 applies to a presiding officer’s
decision to allow a child witness to testify by means alternative to at trial (or hearing) and in
person. The Court does not see how Mr. Maki’s argument regarding a jury instruction on this
statute fits into his claim.

Accordingly, Claim One and Claim Two are DISMISSED as untimely with the above
clarification provided.

Claim Six:

In his Claim Six: “Denial of Effective Assistance of Counsel Pursuant to Strickland v.
Washington 104 S.Ct. 2002 and Nevada Const. Art. 1 § 8 Citing Buffalo vs. State — Refusal to
Call Witnesses.,” Mr. Maki argues that his counsel should have called character to witness to
testify that he would have looked after an underage girl and protected her. The Court
DISMISSES this Claim as it does with all other claims — on the basis of untimeliness. However,
the Court takes this opportunity to clarify the misunderstanding of the law and trial advocacy in
Mr. Maki’s argument.

Evidence of a person’s character or a trait of his or her character is generally not
admissible for the purpose of proving that the person acted in conformity therewith on a
particular occasion. NRS 48.045(1). A narrow exception applies to allow an accused to present
character evidence on his or her own behalf. NRS 48.045(1)(a). However, if an accused does
present such evidence, the prosecution may rebut. This is more colloquially known as “opening
the door.”

1
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Had Mr. Maki’s attorney presented evidence of his “good character,” the State would
have had the opportunity to present evidence in rebuttal, i.e., that of Mr. Maki’s “bad character.”
For this reason, evidence of character is generally disfavored and avoided by trial counsel.

In any event, Claim Six is ultimately DISMISSED as untimely.

CONCLUSION

Based on the foregoing, and good cause appearing, Mr. Maki’s successive Petition for
Writ of Habeas Corpus is DISMISSED. Accordingly, the request for a hearing is DENIED.

IT IS SO ORDERED.

DATED this l !i day of February, 2019.

el o0 ~ [o)} W &~ W [\

—_—
o

BARRY L. BRESLOW
District Judge

[am—
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State
of Nevada, County of Washoe; that on this /5 day of February, 2019, I electronically filed
the following with the Clerk of the Court by using the ECF system which will send a notice of

electronic filing to the following:
Jennifer Noble, Esq.

I deposited in the Washoe County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true copy of the attached document addressed

to:

Charles J. Maki, #42820
Ely State Prison

P.O. Box 1989

Ely, NV 89301

-

Judicral Assistant
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FILED
Electronically
CR94-0345

Return Of NEF

204+9=62={5 02:15:34 PM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7121831

Recipients

JENNIFER NOBLE, - Notification received on 2019-02-15 14:15:32.8109.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2019-02-15 14:15:32.881.

V7.1252



V7.1253

rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 02-15-2019:14:14:33

Clerk Accepted: 02-15-2019:14:15:03

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Notice of Entry of Ord

Filed By: Deputy Clerk NMason

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

V7.1253
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FILED
Electronically
CR94-0345
2019-03-01 08:53:09 AM
Jacqueline Bryant

Code 1310 Clerk of the Court

Transaction # 7142523

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CHARLES JOSEPH MAKI,

Petitioner, Case No. CR94-0345
VS.
Dept. No. 8

WILLIAM GITERRE, Acting Warden,

Respondent.

CASE APPEAL STATEMENT

This case appeal statement is filed pursuant to NRAP 3(f).

1.
2.
3.

Appellant is Charles Joseph Maki.
This appeal is from an order entered by the Honorable Judge Barry Breslow.

Appellant is representing himself in Proper Person on appeal. The Appellant’s address is:

Charles J. Maki #42820
Ely State Prison

P.O. Box 1989 - 4A13
Ely, Nevada 89301

Respondent is the State of Nevada. Respondent is represented by the Washoe County
District Attorney’s Office:

Jennifer P. Noble, Esq., SBN: 9446
P.O.Box 11130
Reno, Nevada 89520

Respondent’s attorney is not licensed to practice law in Nevada: n/a

Appellant is represented by appointed counsel in District Court.

V7.1256
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7. Appellant is not represented by appointed counsel on appeal.

8. Appellant was not granted leave to proceed in forma pauperis in the District Court.

9. Proceeding commenced by the filing of an Information on February 10, 1994.

10. This is a criminal proceeding and the Appellant is appealing the Order Denying Motion to
Modify Sentence filed February 4, 2019 and the Order Dismissing Successive Petition for
Writ of Habeas Corpus filed February 15%, 2019.

11. The case has been the subject of a previous appeal to the Supreme Court:

Supreme Court No: 63845, 66144, 67717, 67800 and 69049

12. This case does not involve child custody or visitation.

13. This is not a civil case involving the possibility of a settlement.

Dated this 1st day of March, 2019.

Jacqueline Bryant
Clerk of the Court

By: /s/ Yvonne Viloria
Yvonne Viloria
Deputy Clerk
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Electronically
CR94-0345
2019-03-01 08:53:09 AM
Jacqueline Bryant
Clerk of the Court
Code 1350 Transaction # 7142523

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
CHARLES JOSEPH MAKI, Case No. CR94-0345

Petitioner, Dept. No. 8
Vs.

WILLIAM GITERRE, Acting Warden,

Respondent.

CERTIFICATE OF CLERK AND TRANSMITTAL - NOTICE OF APPEAL
I certify that I am an employee of the Second Judicial District Court of the State of Nevada,
County of Washoe; that on the 1st day of March, 2019, I electronically filed the Notice of Appeal in
the above entitled matter to the Nevada Supreme Court.

I further certify that the transmitted record is a true and correct copy of the original
pleadings on file with the Second Judicial District Court.
Dated this 1st day of March, 2019

Jacqueline Bryant
Clerk of the Court

By /s/ Yvonne Viloria

Yvonne Viloria
Deputy Clerk
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FILED
Electronically
CR94-0345

Return Of NEF

204+9=63=91 08:54:16 AM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7142529

Recipients

JENNIFER NOBLE, - Notification received on 2019-03-01 08:54:14.664.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2019-03-01 08:54:14.711.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 03-01-2019:08:53:09

Clerk Accepted: 03-01-2019:08:53:43

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Case Appeal Statement

Certificate of Clerk
Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI
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FILED
Electronically
CR94-0345
2019-03-04 10:38:19 AM
Jacqueline Bryant

Code 1310 Clerk of the Court

Transaction # 7145320

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CHARLES JOSEPH MAKI,

Petitioner, Case No. CR94-0345
VS.
Dept. No. 8

WILLIAM GITERRE, Acting Warden,

Respondent.

CASE APPEAL STATEMENT

This case appeal statement is filed pursuant to NRAP 3(f).

1.
2.
3.

Appellant is Charles Joseph Maki.
This appeal is from an order entered by the Honorable Judge Barry Breslow.

Appellant is representing himself in Proper Person on appeal. The Appellant’s address is:

Charles J. Maki #42820
Ely State Prison

P.O. Box 1989 - 4A13
Ely, Nevada 89301

Respondent is the State of Nevada. Respondent is represented by the Washoe County
District Attorney’s Office:

Jennifer P. Noble, Esq., SBN: 9446
P.O.Box 11130
Reno, Nevada 89520

Respondent’s attorney is not licensed to practice law in Nevada: n/a

Appellant is represented by appointed counsel in District Court.
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7. Appellant is not represented by appointed counsel on appeal.

8. Appellant was not granted leave to proceed in forma pauperis in the District Court.

9. Proceeding commenced by the filing of an Information on February 10, 1994.

10. This is a criminal proceeding and the Appellant is appealing the Order Denying Motion to
Modify Sentence filed February 4, 2019 and the Order Dismissing Successive Petition for
Writ of Habeas Corpus filed February 15%, 2019.

11. The case has been the subject of a previous appeal to the Supreme Court:

Supreme Court No: 63845, 66144, 67717, 67800 and 69049

12. This case does not involve child custody or visitation.

13. This is not a civil case involving the possibility of a settlement.

Dated this 4th day of March, 2019.

Jacqueline Bryant
Clerk of the Court

By: /s/ Yvonne Viloria
Yvonne Viloria
Deputy Clerk
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Electronically
CR94-0345
2019-03-04 10:38:19 AM
Jacqueline Bryant
Clerk of the Court
Code 1350 Transaction # 7145320

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
CHARLES JOSEPH MAKI, Case No. CR94-0345

Petitioner, Dept. No. 8
Vs.

WILLIAM GITERRE, Acting Warden,

Respondent.

CERTIFICATE OF CLERK AND TRANSMITTAL - NOTICE OF APPEAL
I certify that I am an employee of the Second Judicial District Court of the State of Nevada,
County of Washoe; that on the 4th day of March, 2019, I electronically filed the Notice of Appeal in
the above entitled matter to the Nevada Supreme Court.

I further certify that the transmitted record is a true and correct copy of the original
pleadings on file with the Second Judicial District Court.
Dated this 4th day of March, 2019

Jacqueline Bryant
Clerk of the Court

By /s/ Yvonne Viloria

Yvonne Viloria
Deputy Clerk

V7.1265
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FILED
Electronically
CR94-0345

Return Of NEF

204+9=603=94 10:39:25 AM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7145322

Recipients

JENNIFER NOBLE, - Notification received on 2019-03-04 10:39:23.76.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2019-03-04 10:39:23.807.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 03-04-2019:10:38:19

Clerk Accepted: 03-04-2019:10:38:55

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Case Appeal Statement

Certificate of Clerk
Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

V7.1267
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V7.1268 FILED

Electronically
CR94-0345
2019-03-07 02:09:07 PM
Jacqueline Bryant

IN THE SUPREME COURT OF THE STATE OF NEVADA , Slerkof the court
OFFICE OF THE CLERK

CHARLES JOSEPH MAKI, Supreme Court No. 78260
Appellant, District Court Case No. CR840345
Vs, 9
WILLIAM A. GITTERE, WARDEN,

Respondent.

RECEIPT FOR DOCUMENTS

TO: Charles Joseph Maki
Washoe County District Attorney \ Jennifer P. Nob|
Jacqueline Bryant, Washoe District Court Clerk

You are hereby notified that the Clerk of the Supreme Court has received and/or filed

the following:

03/06/2019 Appeal Filing Fee waived. Criminal. (SC)

03/06/2019 Filed Notice of Appeal/Proper Person. Appeal docketed in the
Supreme Court this day. (SC)

03/06/2019 Filed Notice of Appeal/Proper Person. (Second NOA). (8C)

DATE: March 06, 2019

Elizabeth A. Brown, Clerk of Court
Ih
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FILED
Electronically
CR94-0345

Return Of NEF

204+9=603=97 02:11:44 PM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7154363

Recipients

JENNIFER NOBLE, - Notification received on 2019-03-07 14:11:39.681.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2019-03-07 14:11:40.648.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 03-07-2019:14:09:07

Clerk Accepted: 03-07-2019:14:10:43

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Supreme Court Receipt for Doc

Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI
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Electronically
CR94-0345
2019-04-24 02:00:34 PM
Jacqueline Bryant
Clerk of the Cour
Transaction # 7236]22

IN THE SUPREME COURT OF THE STATE OF NEVADA
CRAY- 62U

p—r

CHARLES JOSEPH MAKI, 08 No. 78260
Appellant,
v. FILED
WILLIAM A. GITTERE, WARDEN,
Respondent.

ORDER DIRECTING TRANSMISSION OF RECORD

This court has concluded that its review of the complete record
is warranted. See NRAP 10(a)(1). Accordingly, the clerk of the district court
shall have 30 days from the date of this order to transmit to the clerk of this
court a certified copy of the complete trial court record of this appeal. See
NRAP 11(a)}(2). The record shall include copies of documentary exhibits
submitted in the district court proceedings, but shall not include any
physical, non-documentary exhibits or the original documentary exhibits.
The record shall also include any presentence investigation reports
submitted in a sealed envelope identifying the contents and marked
confidential. See NRS 176.156(5).

Within 120 days, appellant may file either (1) a brief that
complies with the requirements in NRAP 28(a) and NRAP 32; or (2) the
“Informal Brief Form for Pro Se Parties” provided by the supreme court
clerk. NRAP 31(a)(1). If no brief is submitted, the appeal may be decided
on the record on appeal. NRAP 34(g).

It is so ORDERED.

SUPREME COURT
aF
MNEvaDs,

(@) 1978l

Lo
fr
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cc: Charles Joseph Maki
Attorney General/Carson City
Washoe County District Attorney
Washoe District Court Clerk
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FILED
Electronically
CR94-0345

Return Of NEF

2049 4 02:01:54 PM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7236126

Recipients

JENNIFER NOBLE, - Notification received on 2019-04-24 14:01:53.067.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2019-04-24 14:01:53.113.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 04-24-2019:14:00:30

Clerk Accepted: 04-24-2019:14:01:18

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Supreme Ct Order Directing

Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

V7.1274
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V7.1275 FILED

Electronically
CR94-0345
2019-04-25 11:19:21 AM
Jacqueline Bryant
Clerk of the Court
Code 1350 Transaction # 7237878

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CHARLES JOSEPH MAKI,
Petitioner, Case No. CR94-0345
VS. Dept. No. 8
WILLIAM GITERRE, acting Warden, SCN. No. 78260
Respondent.

/

CERTIFICATE OF CLERK AND TRANSMITTAL — RECORD ON APPEAL

I certify that I am an employee of the Second Judicial District Court of the State of Nevada,
County of Washoe; that on the 25th day of April, 2019, I electronically filed Volumes 1 through 9
of the Record on Appeal in the above entitled matter to the Nevada Supreme Court and deposited
Volume 10 containing sealed documents addressed to the Nevada Supreme Court 201 S. Carson
Street, Suite 201, Carson City, Nevada 89701 in the Washoe County mailing system for postage and
mailing in the United States Postal Service in Reno, Nevada.

I further certify that the transmitted record is a true and correct copy of the original
pleadings on file with the Second Judicial District Court in accordance NRAP 11(2)(b).

Dated this 25th day of April, 2019.
Jacqueline Bryant

Clerk of the Court

By /s/Yvonne Viloria
Yvonne Viloria
Deputy Clerk
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FILED
Electronically
CR94-0345

Return Of NEF

2049 511:21:07 AM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7237883

Recipients

JENNIFER NOBLE, - Notification received on 2019-04-25 11:21:06.074.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2019-04-25 11:21:06.136.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 04-25-2019:11:19:21

Clerk Accepted: 04-25-2019:11:20:20

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Certificate of Clerk

Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

V7.1277
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V7.1278 FILED

Electronically
CR94-0345
2019-10-17 11:20:31 AM
Jacqueline Bryant

IN THE SUPREME COURT OF THE STATE OF NEVADA  Slerkof the Court

OFFICE OF THE CLERK
CHARLES JOSEPH MAKI, Supreme Court No. 78260
Appellant, District Court Case No. CR940345
vS. D‘Z
WILLIAM A. GITTERE, WARDEN,
Respondent.

NOTICE OF TRANSFER TO COURT OF APPEALS

TO: Hon. Barry L. Breslow, District Judge
Charles Joseph Maki
Washoe County District Attorney \ Jennifer P. Noble
Attorney General/Carson City \ Aaron D. Ford, Attorney General
Jacqueline Bryant, Washoe District Court Clerk

Pursuant to NRAP 17(b), the Supreme Court has decided to transfer this matter to the
Court of Appeals. Accordingly, any filings in this matter from this date forward shall be
entitled "In the Court of Appeals of the State of Nevada." NRAP 17(e).

DATE: October 16, 2019
Elizabeth A. Brown, Clerk of Court

By: Lindsey Lupenui
Chief Deputy Clerk

Notification List
Electronic
Washoe County District Attorney \ Jennifer P. Noble
Attorney General/Carson City \ Aaron D. Ford, Attorney General

Paper

Hon. Barry L. Breslow, District Judge

Charles Joseph Maki

Jacqueline Bryant, Washoe District Court Clerk

19-42758
V7.1278
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FILED
Electronically
CR94-0345

Return Of NEF

204+9=4+6={7 11:23:26 AM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7543302

Recipients

JENNIFER NOBLE, - Notification received on 2019-10-17 11:23:23.3.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2019-10-17 11:23:23.363.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 10-17-2019:11:20:31

Clerk Accepted: 10-17-2019:11:22:30

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Supreme Court Notice

Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.

The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

V7.1280
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COURT OF APPEALS
OF
NEVADA
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FILED
Electronically
CR94-0345
2019-12-30 01:30:07
Jacqueline Bryan

IN THE COURT OF APPEALS OF THE STATE OF NE}]faﬂ?’;é[Of the Cour

CRAY —RUS
CHARLES JOSEPH MAKI, No. 78260-COA
Appellant,

vs. DY
WILLIAM A. GITTERE, WARDEN,

Respondent. DEC 2 7 7019

ELIZABETH A BROWN
CLERK OF SUPREME COURT

ion # 76591

Y -
DEPUTY CLERK

ORDER OF AFFIRMANCE

Charles Joseph Maki appeals from an order of the district court
dismissing a postconviction petition for a writ of habeas corpus filed on
January 2, 2019, and a motion to modify sentence filed on December 7, 2018,
Second Judicial District Court, Washoe County; Barry L. Breslow, Judge.
Posteconviction Petition

Maki filed his petition more than 23 years after issuance of the
remittitur on direct appeal on October 24, 1995. Maki v. State, Docket No.
26049 (Order Dismissing Appeal, October 4, 1995). Thus, Maki’s petition
was untimely filed. See NRS 34.726(1). Moreover, Maki’s petition was
successive because he had previously filed a several postconviction petitions
for a writ of habeas corpus, and it constituted an abuse of the writ as he
raised claims new and different from those raised in his previous petition.!
See NRS 34.810(1)(b)(2); NRS 34.810(2). Maki's petition was procedurally
barred absent a demonstration of good cause and actual prejudice. See NRS

34.726(1); NRS 34.810(1)(b); NRS 34.810(3).

1Maki v. State, Docket No. 66144 (Order of Affirmance, December 11,
2014); Maki v. State, Docket No, 30904 (Order of Affirmance, October 10,
2000)

V7. 1281
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First, Maki claims the district court erred by denymng his
petition because he could overcome the procedural bars based on a Brady?®
violation by the State. Maki claimed the State improperly withheld pictures
of the victims' physical examinations until three days before trial. This
claim does not provide good cause for this untimely, successive, and abusive
petition because this claim was previously litigated at trial, and Maki
previously raised a similar claim in a prior postconviction petition for a writ
of habeas corpus. The Nevada Supreme Court affirmed the district court’s
denial of that claim. See Maki v. State, Docket No. 30904 (Order of
Affirmance, October 10, 2000). Therefore, it was barred by the doctrine of
law of the case. Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99
(1975). Accordingly, we conclude the district court did not err by denying
this claim without first holding an evidentiary hearing.

On appeal, Maki argues the district court erred by denying his
actual innocence claim. A district court may excuse a procedural bar if the
petitioner demonstrates that failure to consider the petition would result in
a fundamental miscarriage of justice. Berry v. State, 131 Nev. 957, 967, 363
P.3d 1148, 1154 (2015). A colorable showing of actual innocence may
overcome a procedural bar under the fundamental miscarriage of justice
standard. Pellegrini v. State, 117 Nev. 860, 34 P.3d 519 (2001). To
demonstrate actual innocence a “petitioner must show that it is more likely
than not that no reasonable juror would have convicted him of the new
evidence.” Berry, 131 Nev. at 966, 363 P.3d at 1154 (quoting Schlup v. Delo,
513 U.S. 298, 327 (1995)). [Aln evidentiary hearing regarding actual

innocence is required where the new evidence, if credited, would show that

2Brady v. Maryland, 373 U.S. 83 (1963).

COoURT oF APPEALS
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it is more likely than not no reasonable jury would find the petitioner guilty
beyond a reasonable doubt.” Id. at 966, 363 P.3d at 1155 (internal quotation
marks omitted).

Maki claims he was actually innocent because the victim stated
Maki did not insert his penis into her vagina and she only changed her story
after being threatened by the prosecutor at the trial. Further, Maki claims
he was actually innocent because the district court erred by"d'enyi'rig him a
sexual abuse expert. As to the victim’s testimony, this claim was not based
on new evidence not presented at trial, and Maki failed to demonstrate he
was actually innocent. As to being denied an expert witness, Maki failed to
demonstrate that testimony by an expert would have caused the jury not to
find him guilty beyond a reasonable doubt. Maki, in his interview with
police, admitted to at least some of the allegations made by the victims.
Therefore, Maki failed to demonstrate a colorable claim of actual innocence.
Accordingly, we conclude the district court did not err by denying this claim
without first holding an evidentiary hearing.

Finally, Maki claims the district court erred by denying his
claim that he was actually innocent because it was physically impossible for
him to have committed the crimes because he was in a full body cast at the
time of the crimes. This claim was not raised in Maki’s petition below, and
we decline to consider it for the first time on appeal. See McNelton v. State,
115 Nev. 396, 416, 990 P.2d 1263, 1276 (1999).

Motion for Modification of Sentence

In his motion, Maki claimed his sentence should be modified
because of his age, his lengthy sentence, and hlS health issues. Maki’s
clalms fell outside the narrow scope of claims permissible in a mot1on to

modify or correct an illegal sentence. See Edwards v. State, 112 Nev. 704,

COoURT OF APPEALS
OF

e 3 V7. 1281
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708, 918 P.2d 321, 324 (1996). Therefore, without considering the merits of

any of the claims raised in the motion, we conclude the district court did not

err by denying the motion.
Having concluded Maki is not entitled to relief, we

ORDER the judgment of the district court AFFIRMED.

Gibbons

Tao

Bulla

cc:  Hon. Barry L. Breslow, District Judge
Charles Joseph Maki
Attorney General/Carson City
Washoe County District Attorney
Washoe District Court Clerk

COURT oF APFEALS
OF
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FILED
Electronically
CR94-0345

Return Of NEF

204+9=+2=30 01:31:22 PM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7659199

Recipients

JENNIFER NOBLE, - Notification received on 2019-12-30 13:31:20.093.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2019-12-30 13:31:20.763.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 12-30-2019:13:30:07

Clerk Accepted: 12-30-2019:13:30:44

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Supreme Court Order Affirming

Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.

The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

V7.1286
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V7.1287 FILED

Electronically
CR94-0345
2020-01-22 02:16:17 PM
Jacqueline Bryant

IN THE SUPREME COURT OF THE STATE OF NEVADA ook of the Court |

CHARLES JOSEPH MAKI, Supreme Court No. 78260
Appellant, District Court Case No. CR940345

V. DQ

WILLIAM A. GITTERE, WARDEN,
Respondent.

REMITTITUR

TO: Jacqueline Bryant, Washoe District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: January 21, 2020
Elizabeth A. Brown, Clerk of Court

By: Monique Mercier
Administrative Assistant

cc (without enclosures):
Hon. Barry L. Breslow, District Judge
Charles Joseph Maki
Washoe County District Attorney \ Jennifer P. Noble

RECEIPT FOR REMITTITUR RO

-v \..“. . AL
-

Received of Elizabeth A. Brown, Clerk of the Supreme Court of&he, State of Nevada tﬁg
REMITTITUR issued in the above-entitled cause, on - .

1 20-0¢7%P21 g7
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V7.1288 Electronically
CR94-0345
2020-01-22 02:16:17 PM
Jacqueline Bryant
Clerk of the Court

IN THE SUPREME COURT OF THE STATE OF NEVADA Transaction # 7698411

CHARLES JOSEPH MAKI, Supreme Court No. 78260
Appellant, District Court Case No. CR940345

VS, 9%

WILLIAM A. GITTERE, WARDEN,
Respondent.

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.

|, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED."
Judgment, as quoted above, entered this 27th day of December, 2019.

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
January 21, 2020.

Elizabeth A. Brown, Supreme Court Clerk

By: Monique Mercier
Administrative Assistant

et 7. 1288
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FILED
Electronically
CR94-0345

2020-01-22 02:16:1
Jacqueline Brya|
Clerk of the Coyrt

7 PM
nt

IN THE COURT OF APPEALS OF THE STATE OF NEVKfFAon # 7699411

ORaY 6345

CHARLES JOSEPH MAKI, O¥ No.78260-COA
Appellant,

-
V8. | ‘

WILLIAM A. GITTERE, WARDEN, FILED
Respondent. DEC 27 208

ELZAZE L5 ¢ oWy
CLERK OF ¢ ErEE colRY

dismissing a postconviction petition for a writ of habeas corpus filed on
January 2, 2019, and a motion ta modify sentence filed on December 7, 2018,
Second Judicial District Court, Washoe County; Barry L. Breslow, Judge.
Postconuviction Petition

remittitur on direct appeal on October 24, 1995. Maki v. State, Docket No.
26049 (Order Dismissing Appeal, October 4, 1995). Thus, Maki's petition
was untimely filed. See NRS 34.726(1). Moreover, Maki's petition was
successive because he had previously filed a several postconviction petitions
for a writ of habeas corpus, and it constituted an abuse of the writ as he
raised claims new and different from those raised in his previous petition.!
See NRS 34.810(1)(b)(2); NRS 34.810(2). Maki's petition was procedurally
barred absent a demonstration of good cause and actual prejudice. See NRS
34.726(1); NRS 34.810(1)(b); NRS 34.810(3).

ORDER OF AFFIRMANCE

Charles Joseph Maki appeals from an order of the district court

Maki filed his petition more than 23 years after issuance of the

2014); Maki v. State, Docket No. 30904 (Order of Affirmance, October 10,
2000)

o 1 M

1Maki v. State, Docket No. 66144 (Order of Affirmance, December 11,

V7.1289
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First, Maki claims the district court erred by denying his
petition because he could overcome the procedural bars based on a Brady?
violation by the State. Maki claimed the State improperly withheld pictures
of the victims’ physical examinations until three days before trial. This
claim does not provide good cause for this untimely, successive, and abusive
petition because this claim was previcusly litigated at trial, and Maki
previously raised a similar claim in a prior postconviction petition for a writ
of habeas corpus. The Nevada Supreme Court affirmed the district court’s
denial of that claim. See Maki v. State, Docket No. 30904 (Order of
Affirmance, October 10, 2000), Therefore, it was barred by the doctrine of
law of the case. Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99
(1975). Accordingly, we conclude the district court did not err by denying
this claim without first holding an evidentiary hearing.

On appeal, Maki argues the district court erred by denying his
actual innocence claim. A district court may excuse a procedural bar if the
petitioner demonstrates that failure to consider the petition would result in
a fundamental miscarriage of justice. Berry v. State, 131 Nev. 957, 967, 363
P.3d 1148, 1154 (2015). A colorable showing of actual innocence may
overcome a procedural bar under the fundamental miscarriage of justice
standard. Pellegrini v. State, 117 Nev. 880, 34 P.3d 519 (2001). To
demonstrate actual innocence a “petitioner must show that it is more likely
than not that no reasonable juror would have convicted him of the new
evidence.” Berry, 131 Nev. at 966, 363 P.3d at 1154 (quoting Schlup v. Delo,
513 U.S. 298, 327 (1995)). [Aln evidentiary hearing regarding actual

innocence is required where the new evidence, if credited, would show that

2Brady v. Maryland, 373 U.S. 83 (1963).
COUnT OF ARPEALS
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it is more likely than not no reasonable jury would find the petitioner guilty
beyond a reasonable doubt.” Id. at 966, 363 P.3d at 1155 (internal quotation
marks omitted).

Maki claims he was actually innocent becauae the vietim stated
Maki did not insert his penis into her vagina and she only changed her story
after being threatened by the prosecutor at the trial. Further, Maki claims
he was actually innocent because the district court erted by denying him a
sexual abuse expert. As to the victim’s testimony, this claim was not based
on new evidence not presented at trial, and Maki failed to demonstrate he
was actually innocent. As to being denied an expert witness, Maki failed to
demonstrate that testimony by an expert would have caused the jury not to
find him guilty beyond a reasonable doubt. Maki, in his interview with
police, admitted to at least some of the allegations made by the victims.
Therefore, Maki failed to demonstrate a colorable claim of actual innocence.
Accordingly, we conelude the district court did not err by denying this claim
without first holding an evidentiary hearing.

Finally, Maki claims the district court erred by denying his

- claim that he was actually innocent because it was physically impossible for

him to have committed the crimes because he was in a full body cast at the
time of the crimes. This claim was not raised in Maki’s petition below, and
we decline to consider it for the first time on appeal. See McNelton v. State,
115 Nev. 396, 416, 990 P.2d 1263, 1276 (1999).
Motion for Modification of Sentence

In his motion, Maki claimed his sentence should be modified
because of his age, his Iengthy sentence, and his health 1ssuea Maki's
clalms fell outside the narrow scope of claims permlsmble in a motion to
modify or correct an illegal sentence. See Edwards v. State, 112 Nev. 704,

V7.129
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708, 918 P.2d 321, 324 (1996). Therefore, without considering the merits of
any of the claims raised in the motion, we conclude the district court did not
err by denying the motion.

Having concluded Maki is not entitled to relief, we

ORDER the judgment of the district court AFFIRMED.

- b S
/(;Z’ﬁ'-"/ , CJ.

Gibbons

—
ld/. , d

Tao

Bulla

cc: Hon. Barry L. Breslow, District Judge
Charles Joseph Maki
Attorney General/Carson City
Washoe County District Attorney
Washoe District Court Clerk
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FILED
Electronically
CR94-0345

V-V V-V -

Return Of NEF

26260=04=92 02:20:33 PM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 7698439

Recipients

JENNIFER NOBLE, - Notification received on 2020-01-22 14:20:23.247.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2020-01-22 14:20:27.974.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 01-22-2020:14:16:17

Clerk Accepted: 01-22-2020:14:18:03

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Supreme Court Remittitur

Supreme Ct Clk's Cert & Judg
Supreme Court Order Affirming
Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

V7.1295
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OPERATEVE REPORT

7..1817 ; | -
: ® ® |

ROOM: 19 190 06

-3
11‘
. 7’ 2
cc: Nbne Requested
H
5
DATE OF OPERATION: 08/24/92
9
£
PREOPERATIVE DIAGNOSIS: L2 burst fracture with bone in the spinal canal
g . R
POSTOPERATIVE DIAGNOSIS: L2 burst fracture with bone in the spinal canal
NAME 6f OPERATION: Open reduction of L2 burst fracture, Herrington
rod 1nstrumentatlon and posterior lateral lumbar fusion.
3 .
SURGEOH. JOSEPH R. WALKER, M.D.
ASSISTANT. RICHARD BLAKEY, M.De=tWill dictate a separate

operative report)
ANESTEESIOLOGIST: BRAD MANNY, M.D.

ANESTHESIA: ] GENERAL ENDOTRACHEAL

ESTIMH?ED BLOOD LOSS: Approximately 400 to 500 ccs.

DRAINS: Two Hemovac in the back, two in the hip graft site
COMPLI{ATIONS: None.

PATHOLOGICAL FINDINGS: Upon exposing the dura at the Ll1-2 interlaminer
space the ultrasound was used to demonstrate the brust fracture, we then
dissected out further laterally and were able to drill out the burst
fracture and then push the remainder of it down into the body under loop
microscopic vision and while the distractor was being used. Following

this the ultrasound showed an excellent decompre551on of the intradural
uontents and the spinal canal.

NARRATIQE: The patient was placed under general endotracheal anesthesia,
turned prone on Wilson frame, prepped and draped in the usual fashion,
head was held in head holder. Incision was made in the back, carried down
through superficial fascia, deep fascia was incised, Cobb periosteal
elevators were used to separate the muscles from the spinous processes ard
the lamina and self retaining retractors were_used. The clamp was placed
over the area of the fracture site, this was at L2-2 interlaminer space,
The spilnous processes were partially removed and laminectomy was done
partially at L2 and L1, exposing the dura. High speed drill was then used

under looup microscopic vision to drill out further into the pedicle so we

could get around the fracture fragment which was felt through the dura and
was tignt. This was done on both sides until we were able to get around
the dura and to visualize the fracture.

It was then drilled out on both sides to allow more room and the remainder

WASHOE MEDICAL CENTER PATIENT NAME: MAKI, CHARLES J
77 Pringle Way PHYSICIAN: JOSEPH R. WALKER, M.D.
Reno, NV 89520 ADMIT DATE: 08/17/92
MEDREC #: 63-96-73 rlﬂggL
702-328-5660 , PAGE: 1 — 0
. , q(c -
.
OPERATIVE REPORT . T
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HISTORY AND PHYSICAL !
i . '

NEUROQ@GIC: Examination finds him awake, alert, and oriented times four.

He foh}ows general commands well. No gross cognitive deficit is noted on
screering. ’ I

Neuromusculoskeletal examination reveals normal tone and bulk per habitus, .
There 7is excellent strength in the right upber extremity. There is good
strength of the left shoulder, but distally'it is not stressed due to the
healing fracture. Right lower extremity strength testing reveals some
mild weakness of his hamstring and ankle and'toe dorsiflexors and moderate
weakneés of the ankle plantar flexors, hip abductors, and extensors. Left !
lower extremity strength testing reveals mild weakness of the hamstrings
and méﬁerate weakness of the quadriceps, mild weakness of the left ankle
and toe dorsiflexors, moderate weakness of the ankle plantar flexors, as
well a5 moderate weakness of the hip abductors and extensors. On sensory
testiﬁa, there are hyperpathic changes over the dorsum of the left foot
and plantar surface of the right foot. There is also decreased pinprick
perceﬁéion over the right gluteal area compared to the left.

~ Rectal’ examination reveals decreased sph&ncter tone. He has some

w  Preseryed volitional control, though strength is not as good as it should

be. { Perirectal pinprick perception ‘ is decreased as above.
Bulbocévernosus reflex is weak, though not absent.

b [
IMPRESSION: l

1. Mild paraparesis secondary to cauda equina injury from L2 burst
fracture, status post successful surgical decompression and posterior -

fusion. !
2. Mild neurogenic bowel and bladder secondary to #1.
Xlé) ‘Possible sexual -dysfu tion; secondary to #1.
4. Left forearm fracture, status post closed reduction and pinning.
5 Right +tibial fracture, status post open reduction and internal
fixation. |
6. Left calcaneal fracture, status post ©open reduction and internal
fixation.

7. Psychosocial stressors secondary to abo?e.
8. Possible illicit drug exposure in the p?st.

PLAN: The patient is being admitted to the!inpatient rehab service. He
will be thoroughly evaluated by the rehab team and entered into a
comprehensive medical rehabilitation program. I will coordinate with Dr.
Blakey RE his orthopedic status and ortho precautions RE advancing the
rehab program. Goal is independence in self care and returning to live
independently in the community.+ Initially,we will push for wheelchair
mobility, though ultimately it is felt he will be a community ambulator.

lh T‘?

!
|
!
[
|
!
|
|
|

WASHOE MEDICAL CENTER PATIENT NAME:! MAKI, CHARLES
77 Pringle Way PHYSICIAN: | H. HAYDON HILL, M.D.
Reno, NV 89520 ADMIT DATE:
MEDREC #: | 63-96-73
702-328-5660 PAGE: | 3 .
HISTORY & PHYSIlCAL V7. 1318
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CONSQ;TATION « ROOM:
| CORGL ‘

~Ther{ is a-'note also that his drug screen was positive when he was
admitted here to Washoe Medical cCenter, and that this case is presently

unde%%investigation by SIIS. \
¥

PHYSTCAL EXAMINATION '

The Patient is alert and oriented, speaﬁs normally, answers questions
norm%%ly. Breathing comfortably. Pulse %egular. :
¥
EXTREMITIES ~ there is a cast on the left arm. There is a healed surgical
incision over the right distal leg with some swelling of the feet. The
patient was wearing a body jacket and I did not remove that.

7 I .
NEUROLOGICALLY - motor in right upper extremity normal. Left upper
extrepity is grossly normal, although the cast limits testing. 1In the
lower extremities, it's difficult to be accurate, but he can raise both
legsépff the bed. He does not have full active range of motion at the
ankles, but there is swelling there. With,respect to sensation, there is
a little decreased sensation on the fingertips of the left hand and on the

- right’ lower extremity from mid thigh distdlly. The joint position sense
in the right toes appeared deficient. The koes were neutral. Patient did
have gvoluntary contraction of the anal sphincter on command, but it was

weak.t Anal wink reflex appeared present! bilaterally. Bulbocavernosis
reflex I could not elicit. !

. |

IMPRESSION I )
1. Functional deficits secondary to multitrauma from a fall including
burst fracture of L2, status post open reduction and internal fixation,

and probable equida quina involvement mostly affecting right lower
extremity. |

{

2. TFractures of the left calcaneus, left distal radius and right distal
tibia. |
|

. . vas s { s
3. Repair of incarcerated umbilicial herqla.

4. For further diagnosis, please see prededing history.
{

regarding weight-bearing status.

| RECOMMENDATIONS: !
1. Physical therapy to work on some general strengthening and work on
transfers and wheelchair skills. We'll coordinate with orthopedics

DEC 02 1592
DeT 2

WASHOE MEDICAL CENTER PATIENT NAME: MAKI, CHARLES
77 Pringle Way PHYSICIAN: MARTIN K. KIEL, M.D.
Reno, NV 89520 ADMIT DATE:
MEDREC #: 63-96-73
702-328-5660 PAGE: 2
CONSULTATION{
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1 || Claim One & Claim Two:

2 In Claim One: “Denial of Equal Protection and Due Process of Law Pursuant to USCAS

3 ||and RNS 175 in Violation of US vs. Brady and Mazzan v. State Connected to Ineffective

4 || Assistance of Counsel Citing Strickland vs. Washington 104 S.Ct. 2002.,” Mr. Maki raises an

5 ||ineffective assistance of counsel claim against his post-conviction counsel for failure to provide

6 || him with transcripts relating to a police interview video-tape.

7 Mr. Maki was represented by post-conviction counsel, Mr. Robert Story, Esq., in 2013,

8 || when Mr. Maki filed his second Petition for Writ of Habeas Corpus (Post-Conviction). Mr.

9 || Maki then appealed the decision of the Honorabie Lidia S. Stigiich, then presiding judge of this
10 || Department, to deny said Petition. The Supreme Court of Nevada affirmed Judge Stiglich and
11 |!issued remittitur on January 12)2015. "

12 Mr. Maki files the instant Petition, now challenging Mr. Story’s representation, nearly
13 || four (4) years after remittitur, making the claim plainly untimely. Mr. Maki does not explain
14 || good cause for delay. Moreover, the Nevada Supreme Court has previously held that counsel’s
15 || failure to send a petitioner his or her file is not good cause for delay. Hood v. State, 111 Nev.
16 {335, 890 P.2d 797 (1995). Mr. Maki could have timely brought the claims with the information
17 ||that he had. The transcripts were not necessary to assert the claims. It is common practice for
18 {|the Court to first receive a petition and then make determinations whether counsel or transcripts
19 ||should be furnished to a petitioner upon his or her motion.
20 Claim Two: “Denial of Effective Assistance of Counsel in Violation of Strickland vs.
21 {| Washington 104 S.Ct. and Nev. Const. Art. 1 § 8 Citing to Buffalo vs. State — Failure to
22 || Investigaie and Issue Jury Instructions for NRS 50.090.” is DISMISSED for the same reasons: ™ ~
23 || Mr. Maki’s claims could have been raised even without his medical records. For clarification,
24 {|the Court acknowledges Mr. Maki’s reference to NRS 50.090, which reads:
25 Factors for determining whether to permit alternative
%6 method. If the presiding officer determines th'at'a standard

pursuant to NRS 50.580 has been met, the presiding officer shall
27 determine whether to allow a child witness to testify by an

alternative method. In making this determination, the presiding
28 officer shall consider:

4
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PAGE #1

PAUL GRUEBS
AFFIDAVIT

First being duly sworn and under ‘the penality do hereby despose
and state as follows:

1. That I am over the age of (21) twénty one years of age and
am fully compentent to testify to the matters set forth herein,

and that all statements are made of my own personal knowledge
and belief. '

2. That on January 19, 1994. and prior tb'that date I lived at
1015 Nevada street #5 Reno NV. 89504.

3. That I personally knew Charles Maki as he lived in the same

appartment complex that I live in, and hé lived in apartment
Number 8.

4. That Mr. Maki and I worked on his truck on january 18 & 19
1994 that on January 19 1994 mr. Maki and I were drinking beer
and two (2) plain clothes police men came up and arrested Mr.
Maki, At least I believed that Mr. Maki was under arrest as the
officers took him away Mr. Maki in my opinion was intoxicated
as he and my self had been drinking beer all that day.

S. My step son John knows both of the girls that Mr. Maki is
alleged to have sexually assaulted, as they were his playmates.

6. Mr. Maki contacted me after he had been arrested and asked
me if I would be willing to come to court for him and testify

in his behalf:; I told Mr. Maki that I would be willing to testify
in his behalf.

7. I could have offered testimony of Mr. Maki's caricture and
how he acted around the alleged victims, as well as testamony

concerning the girls, as well as there father and how he treated
them. o

8. I could of also offered testimony concerning the fact that
the (2) two alleged victims were always left alone by there father.

9. That a Ms. Smuck left a card on my door and 1 attempted to
contact her at the phonz number that she left but she never did
return my calls, until right before Mr. vaki's trial.

10. I left messages for Ms. Smuck on several occasions that I

was willing to testify for Mr. Maki and that I had vital information
that would assist Mr. Maki and his defence.

11. I could of also testified that the alleged victims were baby
sitted by a single male friend of there fathers and that it is
my beliefe that he is the person that may have assulted the two
victims the friend of the fathers was named francis, at least

+hat is what I believe his name to be.

12. I finally contacted Ms. Smuck and she told me that Mr. Maki
did not want nor need me to testify for him, as the state did

g EBEER ThivirL- \op 2 Ve 132l



£

»

V7.1322

-

PAGE #2

not have a case and that Mr. Maki would be found innocent..

13. To my personal knowledge Mr. Meneese has been investigated

by the child welfare dept. and the Reno police dept. im 1992

for allegations of child abuse, Lewdness with a minor and possible
sexual assault of his own children; This was due to Mr. Meneeses
habbit of getting drunk and telling others of his habbit of taking

showers with the girls and running around the house nude in front
of the children. ' '

14. Mr. Maki did watch Mr. Meneeses girls- on occasioﬁ, as Mr.
Meneeses would leave his girls with anybody that would watch
them for him when he wanted to go out drinking and gambling.

15. on many occassions when I would go up-stairs to Chucks (Mr.
Maki's) Apartment and I would notice that Mr. Meneeses girls
were at home alone and this would be until late at night.

16. It was not uncommon for Mr Meneese to leave his girls at
home alone and the girls would have boys over while there father

was gone, either at work or drinking and gambling.at the Gold
dust west casino in Reno. :

17. Mr. Meneese told me he wculd get back at Mr. Maki Because
Mr. Meneeses ex-girl friend left him and moved in with chuck

( Mr. Maki) next door, she stayed there from Nov. 1993 to Dec.
1993 until Mr. Meneese made to much trouble for her.

18. Mr. Meneese bragged a few times when he was drinking how
he had beat the system and would never have to go to jail for
the acts he did with his girls; I understand there was testimony

by the girls of lewd acts by the father during Chucks {(Mr. Maki's)
preliminary hearing.

19; In December of 1993 Chuch and the down stairs tenant that

lived in theApts. caught the-younger of the alleged victims with
a boy in the girls bed room doing a sexual act.

20. Mr. Maki and the tenant both told Mr. Meneese about the above

stated incident and Mr. Meneese stated that is was no big deal
that it has happend in the past.

51. I told Ms. Smuck of this too, and she stated that this information
was not needed. I also gave her the names of the people next

door that had personal knowledge of the incident stated in paragraph
#19. '

22. Mr. Maki told me: to go out and find the people that had lived
in the apartment complex because Ms. Smuck had told him (Mr.
Maki) that nobody wanted to come and testify for him; I told
chuck that this was not true, as I had given Ms. Smuck the names
as well as information but Ms. Smuck stated that this information
was not needed because the state did not have a case.

53. I don't understand Ms., Smucks Judgment, when she could have
caliza many Witnesses that 1TvVed in the same apartment complex
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and know the people and

PAGE #3

camp——

fact of this case.'

o7 o
DATED THIS a%] 7DAY orjg/ﬁlm//k-?Q, 1995
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Transcripi ycun 1y ' Cuse n 16246-54
A. No. By all means, no.

0. Okayv.

A. ;Vm ar all, 1o, no.

0. I believe you. - p,p. 7240 Jers /7‘/5/,%,/,5,.,,’9

A. No. |

0. [ believe you. I'll rell you what, I believe you cuz I know whar happened. And, that’s

and that’s nor one of the things rhar happened. 1'm just telling you so you have no idea,
50 you can realize whar about what ' telling you, sitting here saying that 1 know whar

happened. '

A. Yeah.

Q. Thar’s nor one of rhe rhings rhar happened.

A. No. No. No. -

Q. Okay. Uh, here’s the deal, is uh, I need for you o be rorally honest about everyrhing.

A. Well 1've been as honest as I can fucking be now. Jesus Christ.

0. Well, ler me rell you rhis though. Because uh, Summer and uh, Desiree made some
allegarions, uh, concerning you, we wanted to come 1o you ro ger your side of the story,
okay? And, we asked you ro come here and you came here. And, you're siiting in froni
of me Chuck, and I appreciare you're being honesr. Bur, now you're being honest, ... ...

A. Now, I'm under arrest?

Q. No, nor ar all. Now rhat you're being honest, we appreciaie you're being honest, 1 have
10 advise you of your rights. - 7° /=0 +o [4,[—50 T e bom T Do sy w/:m'y .

A. Yeah, I know. I'm under arrest, I know. Pt fre 2 AEAR Ai1ps, P

0. Jusr,...no..... that’s nor true ar all.

JB You're nor under arrest man.

BRADLEY, C. Police Clerk Page ]S

Evhibit F

V7.1324




V7.1325 :

Lranscripr (Con'r) Case # 16248-94
] Q. If you're under arrest, we could end rhis here.
2
3 A. Okay.
4
5 Q. You’re not under arrest ar all. The only reason I have o do thar Chuck, is for,...the
6 laws of the land say thar when it comes to a poini where you have rold me that in fact,
7 there is some validiry 1o these things, I have 10 make sure thar you understand your
8 rights.
9
10 A. Okay.
11
12 Q. It doesn’t change. It doesn’t mean that I've changed. It just means that I have ro advise
13 you of your rights. I think ir’s a good thing. But, it goes like this,...you have the righ
14 10 remain silent. Anything you say, can and will be used against you in a court of law.
15 ‘ '
16 A. Yeah.
17 Sf/"‘/ﬂ‘;f MARPAZed) M ATJTFLT MILBOA L ABricus
/8 Q. You have rthe right ro consult an arrorney. If you cannor afford an artorney, one will he
19 appointed free of charge ro represent you before any further questioning if you so desire. ~ —=-
20 Do you understand these rights? ) .
27
22 A. Uh huh.
23
24 Q. Having those rights in mind, do you want 1o ralk ro John and I abour whar happened?
25 ’
26 A. No. Idon’t wanna talk anymore.
27
28 0. Okay. That’s your right bud. Thar’s your right. You know, if you don’t wanna talk,
F 29 that’s fine.  Uh, whar are you doing that for? Ihaven’t even ralked to my parmer here.
30 - I haven’r even talked ro my partner here yer.
3
32 JB I think you're thinking abour the worse man.
33
34 A. Well whar I wanna do is nor really humanly supposed ro be done. I'm guilty. 1'm
35 ashamed. I don’t know why. I, I, 1....... inaudible.....you know what I mean? |
36 vl ;
37 JB Well, if the worse was gonna happen, don’t you think we would have just ‘
38 snarched you right off your porch? /I
39 "
40 A. I don’r know. I've never been rhrough something like this, you now.
BRADLEY, C. Police Clerk | # Page 6
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Transcrips (Con't) Case # 16248-94
] Q. Wait, Chuck? As far as I'm concerned, you gave us, you gave your decision. You just
2 rold us you didn’t wanna ralk ro us no more. 1 respect the hell out of that. No problem.
3 So, we’re done. Okay, I'm gonna go talk 1o my pariner, and I'll ler you know whar’s
4 going on. Is thar fair?
5
6 A. Thar’s fair enough. -
7 ‘ ' fﬁ/{ Q(,'E‘E//oﬂa’fb 1
8 Q. Okay. Do you have any questions for me?  pFTEE /1 #RAA/250)
9
10 A. No. No.
117
12 Q. How come you haven’r regisrered with us? You're an ex felon. How come you haven’t
riSter ) - Y ?
13 registered your new address: . —
14
15 A. Um, why?
16
17 0. You have ro register wirth us when you live in our ciry and you’re an ex felon. You're
18 required.
19 A
20 A. Well, this is why I became an ex felon.
21
22 JB You still have to register with us.
23
24 A. Oh? 1didn’t know rhat. No. No.
25
26 0. I'll get you a thing rhar tells you what you have 1o do.
oo
27
28 A. Well oh yeah, 1 didn’r know that.
29
30 Q. Yeah. It’s an arrestable offense. Okay? I'll be back in a minure. If you have any
Ey) quesrions, ler me know. I'll be back in a minure. You can ask them.
32
33 (Sirring alone in intervievw room, talking 10 MMSElf).....ooomverimiiiiiiiiinainns
34
33 A. Alright. Shir. 1don’t know why I got even in the first place. Why did I do thar? Ican’t ;
36 believe this whole fucking thing. Stupid fuck. Boy.....oh damn. I don’t believe that 1
37 did thar. Why? Why? Why? Why? Why? T Jus /og—r,? Sdjs SETTUme/T oot
38 / mitiron §
39 0. You know, we were just talking. We’re not gonna ask you arymore questions about whar
@ occurred. Bur, 1 did wanna ask you,....if we were [0 check your apartment over there,
BRADLEY, C. Police Clerk Page |7
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Transcripr (Con'r) ‘ Cuse # 16248-94

are ve gonna find anything inside there? And, I'm not ralking about narcorics. I could
care less abour narcotics. That’s not what I'm involved in. But, anything as far as uh,
child pornography?

A. No way. No way. No. No. No. You’'ll find Four Wheel Drive. You’ll find Hunting
magazines. You will find uh, uh, a car magazine. No way. 1know It ain’s,.....my God
man. I mean, no.

/B Well, we’re nor gonna ask you anymore questions. Is there anything else you
wanna tell us? .
ST QUESI/eviy mmE” Zaod He &ém\f- Wy
4. Dome a favor. AFTEL p1podrt To Valk SN MMy
JB What's thar? v
A. Um,...look man, this ain’t, this is no joke. The tears I'm holding back are for real man.

Do I have a fucking problem with this? I mean, this is the first time. I'm almost 40 5
years old. 1've never done nothing like this in my life. You look at my fucking record

0. I know, I did.

A. I've never done this in my life. 1'd bear a mother fucker to death. 1 have no problem
with that. You know, I'm a violent person. I have a problem with violence. I've lived
with it for a month ro whatever it’s been. 1’ve never in my entire life done,..... dude,
you're a man. You've taken pussy. You know if a woman wants to fuck, you wanna
fuck, she says oh hey,....you know you roll overt and you wanna get a piece of ass ar
3:00 o’clock in the morning or something from your old lady. You know whar I'm
saying? She might have a headache or something like that.  Bur, nothing like ihis.
Nothing. Do I have a problem starting?

0. I don’t know. That's a good question. An excellenr question. I'm serious Chuck, that’s
a good question.

A. Inaudible..... A i3
Q. [ don’t know. I don’t know man, that’s a good question.
A. You know what? The girls are sweer. They, they did nothing ro me. I love them girls.

I protect them girls. You know, I have 2 daughters of my own. Inaudible.....you know.

BRADLEY, C. Police Clerk ' Page 13
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Transcripr (Con’r) Cricr # 167248-94

0. Chuck, I'm gonna go talk 1o several other little girls that are in the,....

A. Vou talk ro all the girls you wani. You talk ro all the kids. All the boys. All the girls.
All her, all her neighbors. All her girlfriends. All of them. You do. All of them.

Q.  No other problems. No other problems. s quisTeonky e’

A. There’s never been one. You go back as many years as you want and you talk to any kid
in the neighborhood thar youwant. Anything,..... W0000,...you talk ro anybody you waint.
Anybody. Please do. Just, you,...it never happened. It will never happen again. And,
there was nothing they did. Ir was, you know, I can’t explain it. .

Q. Okay, here’s, here’s the deal then Chuck. John, do you have anyrhing else that you want

1o tell him?

JB Not unless you have anything else you wanna tell me.

Q. Our concern, Chuck, is the girls, obviously. You know, I mean they’re only......

A. I am nor gonna confront them on this. I'm gonna confront Gary. But, I'm nor gonna

confiont the girls. As far as they know, you never ralked ro me.
Q. Why do you want ro confront Gary? HE At E v/ P 6’7_0'{7

A. Because 1 wanna, well,....no, I wanna confront Gary. He seen me last night. He didn’t
say norhing to me.

Q. The lirtle girls rold their friends. That’s how we found out.
A. Did f/?ey? ,315,

-
0. Yeah. They said thar you told them nor to tell Gary, so they didn’t tell Gary. Bu, they
rold their friends.

A. Yeah. 3
JB Would you mind if I just looked inro your aparrment? Would you have a problem
with rhat?
JA' 77// @063770/1,'/.5 MNE ﬂ%—’l /}5‘//3
A. As long,.... .
o pADIZEd
BRADLEY, C. Police Clerk Page 19
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 Transcripr (Con's | Case # 16248-94

JB-  Hey look, I ain’t worried abour if you had some weed in there, I could care less.

A. Are you ion the up fronr abour that?

JB Oh yes.

_A. Cuz, well shir,...you know, yeah, I have weed in my apariment. You're more than
welcome.

JB I mean, is it like pounds of it? Or whar?

A. Oh fuck, just a joint or rwo is all rhere is.

JB We’re nor worried about that.

Q. Our concern? s anything to do wirh child pornography.....any pornography ar all?

A. I have a Hustler in there.

Q. Yeah, bur I mean no phorographs? Old inaudible. ...

A. -No. You could rear thar place aparr. You could rear it apar.

JB Whar apariment do you live in?

A. Number 8. You can come in there day or night. You wanna come right this minuie,
you're welcome ro it. My house is immaculent. I keep a nice home.

JB Okay. Whar this is here, is a permission fo search. It says the undersigned
residing at 1015 Nevada Street, #8, Reno, Nevada, does hereby voluntarily
aurhorize the Reno Police Deparrmenr and other officers it may designare (o assist
her in a search of my residence, rhe real property located ar 1015 Nevada Street.

Uh, do you wanna look in his car?

A. You can look in the rruck roo if you want. ()77 4 62[/637/%59 /747% ;

JB Whar year us thar? |

A. A 77 Ford pick up.

BRADLEY, C. Police Clerk | Page 20
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Transcripr (Con'r) Case # 10248-94
/ 0. Let me clarify something to you rhough. In case this uh,...the reason I want to clarify
Z this with you on the permission io search, is we’re not out looking for weed, okay?
3
4 A Uh huh.
5
6 Q. We’re our looking for anything to do with child pornography. If we found the weed,
7 there,...that will be a problem because we can’t ignore it. We can’t ignore if.
8
9 A. Well then,....
10
11 Q. So, then whar I'm telling you, and this is your right,....
12
13 A Then I don’t want you to search then.
14
15 Q. Okay, that’s your right.
16
17 A I can have you do that.
18 — T oy
19 0.  No, that’s fine. N [5//// RUEsSl Oy pl
20~
2] A No. I mean I've been up front with you.
22
23 Q. I agree. That’s why I'm telling you up fronr. What Det. Bohach is saying, is not a lic.
24 The last thing we, we could care less abour a joint, okay?
25
26 { Right.
27
28 0. Cuz, that’s not whar this case is about. If that’s what the case was about, and we were
29 drug guys, then yeah, we’d care. But, we’re not about thar. :
30
3! A. Yeah.
32 ‘
33 0. Bur unforrunarely we’re still cops, and we can’t ignore if.
34
35 JB I didn’r mean to make it sound like I was gonna overlook it. ;
3 ‘
37 Q. 11 would have been taken care of. But, we would’ve made sure that you weren’t charged
38 with ir.  You know, we weren’t gonna charge you with ir. But, I agree with you one
39 hundred percent. Let’s,....if that’s a concern of yours? We’re Police Officers. Uh, we
40 wouldn’t be able to ignore it. We would have to do something.

BRADLEY, C. Police Clerk Page 27
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Transcripr (Con’r) Case # 16248-94

A. Yeah. Righr.
Q0.  And, so...... | |

Yeah, if thar’s the case, I'm glad you’re not. I have nothing to hide as far as rhar goes.
I have absolutely nothing to hide as far as that goes.

— 0. Okay, 1, 1, believe you.

O Co N DY b AW N~
X

10 A. Uh,....

11

12 Q. Okay, rhis is where we stand now. Is uh, we’re concerned about the girls’ welfare.
13 We're concerned about dad. We’re concerned about a couple of the other neighbor girls
14 that live in rhat area rhat we have not spoken to.

15

16 A There is nothing ro worry abour. Absolurely nothing.

17

/8 0. Okay, yout've been truthful wirh us. We appreciate thar tremendously. But, what we
19 have to do,...see, you are under arrest.

20 '

2] A. I knew I would be.

22 :

23 Q. Bur, again, it wouldn't have been any, any worse if you had just rold us thar you didn’i
24 wanna 1alk to us from the very beginning. Because, I'll tell you, our case? Ididn’t even
25 lay our everything rhat we’ve got. Irs’s preity extensive Chuck. And, again when we
26 talked 1o you out in the field, ir was because we wanted ro give you the opportuniry 1o
27 seriously ralk.

28

29 A. I don’t need no arrest warrant.

30 ,

31 Q. You know, cuz we didn’t just wanna book you on it.  Just saying he’s good for it. Let’s
32 just believe the girls. We wanted ro talk to you. There is some validity 1o it. We’ll have
33 10 see what happens.

34

35 A. Yeah, so, how do I bail out of this thing if ever,..... ,
36 ‘
37 Q. That’s whar the county,....the depuries up rhere will explain rhar stuff.

38

39 A. Does thar mean that 1,....

40 (;‘/T// C@UE;WW”EQ /md

BRADLEY, C. Police Clerk Page 22
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" Transcript (Con’r) ' Cuse # 10248-94
Q. What are you gonna do with your dog?
A. Huh?
Q. Whar are you gonna do with your dog?
VA My sister.
0. Okay, good.
JB Does she have a key ro rthe house?
A. Huh?
JB Does she have a key ro your house?
A. No, I'll have ro give her the key.....
JB She’ll be able ro ger it up there.
— [N
- 'CVU/
A. Yeah. — )l ol
sl @~
’ D ] i ] 7 o
JB Do you have any other animals in the house . /
A. Just my dog. _ ; T 155
7 Hegh<+
JB Okay. The dog will be okay for a couple of hotirs?
) g Y fi ple of ,«Jﬂ/% ) e
A. Yeah. Yeah, if I can call her right now. . oJ
Spi0 b b
Q. We'll get you a phone call shorrly. WIill give all you wani. — / ME//?/ (A7
/,o,é L~ -
A. So whar exactly am I under arrest for then? Vﬂjﬁﬁ ¢ A i~
0. Sexwral Assaulr and Lewdness with a Child Under the Age of Fourteen Years Old.
A. What does thar do?
Q. Whar do you mean?
BRADLEY, C. Police Clerk Page 23
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Transcripr (Con’r) . Case # 16248-94

A. If I'm found guilry of rhis stuff?

Q. That’s nor up ro us bud. That’s up to the judge. You uh, like you said, you've never had
anything like rhis on your record before.

A. Yeah, I’ve never even had somerhing like this happen. You now, this Is,..... uh, ir’s
terrible.

Q. This is the thing we’re gonna do though. We're gonna get it handled. I'm serious Chuck.
We're gonna ger it handled. We’ll ger it taken care of. Det. Bohach will tell you how
to get us.

A. Cuz I'm not a goddamn molester and all that bull crap. You know, I mean this is
ridiculous. You know, it is. It’s something that did happen. I have to admit to ir. 1'll
never do ir again.

Q. John, do you have any other questions you need answered on that form?

JB Jusr vwh, ... _ ..

— — -

A. You guys aren’r gonna go check my place now are ya? 5'//// /A///(?

. No. You rold us no. You rold us no, so we’re nor going. O . —

JB How long have you lived in Nevada?

A. Um, oh since May of 1992.

JB What’s your birthdate?

A. 2-11-55.

JB And how old does that make you?

A. 39.

7

JB And where were you born?

A. Um, Inaudible..... California.

BRADLEY, C. Police Clerk : Page 24

V7. 1333



'V7.1334

—
QWG NOUL N WK~

WWWWWWWWW(\)I\)P\JN@NI\JI\JI\JI\)\.N\.\N\.\.\N
Co NI OV AN LN~ QOO AW~V N W~

e

N
S

TTen g vaees
1 /u/’l-)L/'l/)f f et 1)

Coce # 16248-94

JB

A.

JB

LA

JB

A.

JB

A.

JB

What’s your social securiry number?
349-48-5317.

How rall are you? -

6 foor.

How much do you weigh?

200.

What color are your eyes?

Brown.

Do you have a home phone number?

324-4558. I'knew I had done this. 1 had to get it off my chest. Idid something rerribly
wrong, and I'm inaudible. .. for it all. I have no answer for what I did. I've never done
such, and I hope ro God I never done it again. 1 don’t believe this. Inaudible.....

"ni!.f“ YA

kenslegrAnd TVt gor abroken

Can I ger you to rurn around and pur your hand behind your back for me, as soon

as you ger your feer back.

I had a feeling when 1 seen them Police cars.

Okay. Can 1 get you ro fuce that wall there for me? Thank you. Okay, just go

ahead and have a seat. @%&Ll “Ho;vn“?ngh

J y = o b SY ; X
rake 1[ a/l back. You can talk ro al

AT 'gmsmnd"l T ,ofth?af Brmorescon jouable

4

5o ...70'

e e,[lwf]onqndjdg@g“é% i ﬂﬂ(}’mﬂl"

the people you want.

8 B dm e

1;@ Boy if could just
This ain’t never happened

BRADLEY, C. Police Clerk
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Transcript (Con’t) . Cuse 7 16248-94
before. Horse shit. Inaudible.. .. like a nighrmare almost. No, I inaudible... PYHerEgoe;

@ I inaudible.....all because of one fucking thing I did wrong.
Why? Why? Man. Man. Fuck.

o dolaTsy.

1’ I don’t know.

B Okay. Coctd BE b, a 2
o7 L

a
|
|

o

{

I

[

f

|
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

CHARLES JOSEPH MAKI, No. 78260-COA
Appellant,

WILLIAM A. GITTERE, WARDEN,
Respondent. BEC 27 2019

ELIZABETH A BROWN
CLERK OF SUPREME CCURT
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ORDER OF AFFIRMANCE

Charles Joseph Maki appeals from an order of the district court
dismissing a postconviction petition for a writ of habeas corpus filed on
January 2, 2019, and a motion to modify sentence filed on December 7, 2018.
Second Judicial District Court, Washoe County; Barry L. Breslow, Judge.
Postconviction Petition

Malki filed his petition more than 23 years after issuance of the
remittitur on direct appeal on October 24, 1995. Maki v. State, Docket No.

26049 (Order Dismissing Appeal, October 4, 1995). Thus, Maki’s petition

was untimelz filed. See NRS 34.726(1). Moreover, Maki’s petition was
successive because he had previously filed a several postconviction petitions

for a writ of habeas corpus, and it constituted an abuse of the writ as he

raised claims new and different from those raised in his previous petition.t |~

See NRS 34.810(1)(b)(2); NRS 34.810(2). Maki’s petition was procedurally
barred absent a demonstration of good cause and actual prejudice. See NRS

34.726(1); NRS 34.810(1)(b); NRS 34.810(3).

1Maki v. State, Docket No. 66144 (Order of Affirmance, December 11,
2014); Maki v. State, Docket No. 30904 (Order of Affirmance, October 10,
2000)
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First, Maki claims the district court erred by denying his
petition because he could overcome the procedural bars based on a Brady?
violation by the State. Maki claimed the State improperly withheld pictures
of the victims’ physical examinations until three days before trial. This
claim does not provide good cause for this untimely, successive, and abusive
petition because this claim was previously litigated at trial, and Maki
previously raised a similar claim in a prior postconviction petition for a writ
of habeas corpus. The Nevada Supreme Court affirmed the district court’s
denial of that claim. See Maki v. State, Docket No. 30904 (Crder of
Affirmance, October 10, 2000). Therefore, it was barred by the doctrine of
law of the case. Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99
(1975). Accordingly, we conclude the district court did not err by denying
this claim without first holding an evidentiary hearing.

On appeal, Maki argues the district court erred by denying his
gctual innocence claim. A district court may excuse a procedural bar if the
petitioner demonstrates that failure to consider the petition would result in
a fundamental miscarriage of justice. Berrz v. State, 131 Nev. 957, 967, 363
P.3d 1148, 1154 (2015). A colorable shbwing of actual innocence may
overcome a procedural bar under the fundamental miscarriage of justice
standard. Wll7 Nev. 860, 34 P.3d 519 (2001). To
demonstrate actual innocence a “petitioner must show that it is more likely
than not that no reasonable juror would have convicted him of the new

evidence.” Berry, 131 Nev. at 966, 363 P.3d at 1154 (quoting Schlup v. Delo,
513 U.S. 298, 327 (1995)). [Aln w i i
ippacencedareolizedgvhere the new evidence, if credlted Would show that

2Brady v. Maryland, 373 U.S. 83 (1963).
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it is more likely than not no reasonable jury would find the petitioner guilty
beyond a reasonable doubt.” Id. at 966, 363 P.3d at 1155 (internal quotation
marks omitted).

Maki claims he was actually innocent because the victim stated
Maki did not insert his penis into her vagina and she only changed her story
after being threatened by the prosecutor at the trial. Further, Maki claims
he was actually innocent because the district court etrred bY"d‘e'nyirig him a
sexual abuse expert. As to the victim’s testimony, this claim was not based

e
on new evidence nct presented at trial, and Maki failed to demonstrate he

—_—
Wwas actually innocent. As to being denied an expert witness, Maki failed to

demonstrate that testimony by an expert would have caused the jury not to
find him guilty beyond a reasonableﬁfg}ioubt. Maki, in his interview with
police, admitted to at least some of;he allegations made by the victims.
Therefore, Maki failed to demonst,ﬂrate a colorable claim of actual innocence.
Accordingly, we conclude the district court did not err by denying this claim
without first holding an evidentiary hearing.

Finally, Maki claims the district court erred by denying his
claim that he was actually innocent because it was physically impossible for
him to have committed the crimes because he was in a full body cast at the
time of the crimes. This claim was not raised in Maki’s petition below, and
we decline to consider it for the first time on appeal. See McNelton v. State,
115 Nev. 396, 416, 990 P.2d 1263, 1276 (1999).

Motion for Modification of Sentence

In his motion, Makl claimed his sentence should be modified
because of his age, his lengthy sentence, and hlS health 1ssues. Maki’s
c1a1ms fell out31de the narrow scope of claims permlss1b1e in a motion to

modify or correct an illegal sentence. See Edwards v. State, 112 Nev. 704,

3 oF 4 V7. 1334
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708, 918 P.2d 321, 324 (1996). Therefore, without considering the merits of
any of the claims raised in the motion, we conclude the district court di’d not
err by denying the motion.

Having concluded Maki is not entitled to relief, we

ORDER the judgment of the district court AFFIRMED.

Gibbons

Tao

Bulla

cc:  Hon. Barry L. Breslow, District Judge
Charles Joseph Maki
Attorney General/Carson City
Washoe County District Attorney
Washoe District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CHARLES JOSEPH MAKI, Supreme Court No. 78260

Appellant, District Court Case No. CR940345
VS. ‘
WILLIAM A. GITTERE, WARDEN,
Respondent.
REMITTITUR

TO: Jacqueline Bryant, Washoe District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur. -

DATE: January 21, 2020
Elizabeth A. Brown, Clerk of Court

By: Monique Mercier
-~ Administrative Assistant

cc (without enclosures):
Hon. Barry L. Breslow, District Judge
Charles Joseph Maki
Washoe County District Attorney \ Jennifer P. Noble

REGEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on )

District Court Clerk:

| 20-08/7021
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1 STANDARD OF REVIEW
2 All petitions for writ of habeas corpus must be timely filed, including those that are
3 || second or successive. Pellegrini v. State, 117 Nev. 860, 874, 34 P.3d 519, 529 (2001). NRS
4 ||34.726 governs the limitations on time to file, stating in pertinent part:
5 Unless there is good cause shown for delay, a petition that
6 ch.allf:nges the validity of a judgm_ent or sentence mt'lst :t>e ﬁled.
within 1 year after entry of the judgment of conviction or, if an
7 appeal has been taken from the judgment, within 1 year after [...]
remittitur.
8 (emphasis added). The district court must dismiss an untimely petition under NRS 34.726 unless
? the petitioner sufficiently demonstrates good cause for delay. See State v. Dist. Ct. (Riker), 121
10 Nev. 225,231, 112 P.3d 1070, 1074 (2005). Good cause exists when: (1) the delay was not the
H petitioner’s fault and dismissal of the otherwise untimely petition would unduly prejudice the
12 petition, NRS 34.726(1)(a)-(b); or (2) failure to consider the claims would result in a
13 fundamental miscarriage of justice. Pellegrini, 112 Nev. at 860, 34 P.3d at 537. However, all
1 claims reasonably available must be made within the one (1) year period. Hathaway v. State,
b 119 Nev. 248 252-53, 71 P.3d 503, 506 (2003).
te FINDINGS OF FACT AND CONCLUSIONS OF LAW
v Mr. Maki’s Petition presents nine (9) grounds for relief:
'8 1. “Denial of Equal Protection and Due Process of Law Pursuant to USCAS and
| 7 RNS 175 in Violation of US vs. Brady and Mazzan v. State Connected to
‘ 20 Ineffective Assistance of Counsel Citing Strickland vs. Washington 104 S.Ct.
21 2002.”
22
2. “Denial of Effective Assistance of Counsel in Violation of Strickland vs.
! zi Washington 104 S.Ct. and Nev. Const. Art. 1 § 8 Citing to Buffalo vs. State —
| Failure to Investigate and Issue Jury Instructions for NRS 50.090.”
3’ 2 3. “Denial of Effective Assistance of Counsel in Violation bf Strickland vs.
1 26 Washington 104 S.Ct. 2002 and Kimmelman vs. Morrison 106 S.Ct. 2526 and
Z Nev. Const. Art. 188 Citing Buffalo vs. State — Failure to Object & Witness
|
|
|
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4. “Denial of Effective Assistance of Counsel Pursuant to Strickland vs.
Washington 104 S.Ct. 2002 and Martinez v. Ryan 1 U.S. 566. 2011 in Post-
Conviction Proceedings During Procedural Default.”

5. “Denial of Effective Assistance of Counsel Pursuant to Strickland vs.
Washington 104 S.Ct. 2002 and Nev. Const. Art. 1 § 8 Citing Meyers v. State
95 Nev. 885 and Buffalo v. State — Denial of Conflict Free Counsel.”

6. “Denial of Effective Assistance of Counsel Pursuant to Strickland v.
Washington 104 S.Ct. 2002 and Nevada Const. Art. 1 § 8 Citing Buffalo vs.
State — Refusal to Call Witnesses.”

7. “Denial of Right to a Fair Trial Pursuant to USCA 14 Equal Protection and Due
Process of Law Citing NRS 47 ‘Right to Expert Witnesses’” '

8. “Denial of Equal Protection and Due Process of Law Citing USCA 14 and Nev.
Const. Art. 1 § 8 Citing Cumulative Error.”

9. “Violation of USCA 5 Citing NRS 34.224(b)(2) Denial of Equal Protection and
Due Process in Sentencing Citing Townsend vs. Burke Citing NRS 48.045.”

Mr. Maki also demands an evidentiary hearing pursuant to NRS 42.230-235.

Having filed the instant Petition over twenty-four years after the Judgment of Conviction
was entered and over twenty-three years after the Supreme Court issued its first remittitur
following appeal, Mr. Maki’s Petition is untimely. In considering Mr. Maki’s subsequent
appeals from his conviction, the most recent remittitur was issued in 2016. The Petition is,
again, untimely.

Mr. Maki’s claims can be categorized as addressing violations of due process, equal
protection, and/or ineffective assistance of counsel. The Court finds that each and every one of
these claims were reasonably available during the one (1) year period following judgment and/or
remittitur and that Mr. Maki has inadequately explained his good cause for delay. Therefore, the
Petition is summarily DISMISSED as procedurally barred.

Although the Court DISMISSES the Petition in its entirety, the Court is compelled to

individually address some of the claims presented by Mr. Maki for the purposes of clarification.

b
D
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FILED
Electronically
CR94-0345

Return Of NEF

2924=08={7 04:09:44 PM
Alicikh L. Lerud
Clerk pf the Court
Transacfion # 8600504

Recipients

JENNIFER NOBLE, - Notification received on 2021-08-17 16:09:43.736.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2021-08-17 16:09:43.791.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 08-17-2021:16:06:29

Clerk Accepted: 08-17-2021:16:09:17

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Petition

- **Continuation
- **Continuation

Filed By: Deputy Clerk BBlough

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI
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SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

| AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document,

Metion Bor Sulbmisaten of dhie Recoird

(Title of Document)

filed in case number: TR ZY~03 43

—" . . .
—T Document does not contain the social security number of any person

-OR-

Document contains the social security number of a person as required by:

I:] A specific state or federal law, to wit:

(State specific state or federal law)
- -or-
D For the administration of a public program
-or-
D For an application for a federal or state grant
-or-

D Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)

Date:(jjbﬂ//3 [Roa s | . Lot prde
- 4 ‘ (Signature)
Cleaves yllaky
(Print Name)

fres e
(Attorney for)

-

Affirmation

Revised December 15, 2006 ‘ V7 137:
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CODE 3860
a1 KOV <2 A 10: 16
AYL‘YC?A L. LERYE

&
& ‘13 L1y
7

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CuPALES War T ,

Plaintiff,
vs. Case No.CA4-~@ 3¢ %
THE STUTE o plensed ed.af Dept. No. 5/
Defendant.

REQUEST FOR SUBMISSION OF MOTION
It is requested that the motion for £ e [o £ Actua l //

o cfuadl FmloCesce

, which was filed on the _/2</ day of

WK Fee 54 , 20 2/ , in the above-entitled matter be submitted to the Court

for decision.
(The undersigned certifies that a copy of this request has been mailed to all

counsel of recordﬁ)

DATED this _2 74/ day of _ b/~ , 202 .

Chronds pia BTl 252

JUD 506 (Rev 8/99)
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1 SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA
2
AFFIRMATION
3 Pursuant to NRS 239B.030 and 603A.040
4 The undersigned does hereby affirm that the preceding document, E;@:ff’dc’ﬁ%
5
5 Scop S‘ézLé/V/ LS00 0 flatio )
(Title of Document)
7|l filed in case number: (& A TY ~e9 A LS
8
9 X | Document does not contain the personal information of any person
-OR -
10
1 Document contains the social security number of a person as required by:
12 A specific state or federal law, to wit:
13
14 (State specific state or federal law)
15 -or-
16 For the administration of a public program
17 -or-
18 For an application for a federal or state grant
19 - or -
Confidential Family Court Information Sheet
20 (NRS 123.130, NRS 125.230, and NRS 125B.055)
21 p .
, || Date: s oer /297 303 Lo Drae FH DI
4 (Signature)
23 Cparses Moty #4160 o
(Print Name)
24
05 ol % S
(Attorney for)
26
Affirmation
Revised August 10, 2017
V7. 137]
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FILED
Electronically
CR94-0345
2021-12-16 02:40:31 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 8801488

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CHARLES MAKI,
Plaintiff,
VS. Case No. CR94-0345

Dept. No. 8
THE STATE OF NEVADA

Defendant.
/

ORDER FOR STATE TO RESPOND

Before the Court is a Petition for Actual Factual Innocence (hereinafter, “Petition”) filed

on August 17, 2021, and submitted on November 2, 2021.

Having considered the Petition, and the record in its entirety, the Court finds a response
from the State would be beneficial.

Accordingly, the State of Nevada shall file a responsive document to the Petition for
Actual Factual Innocence within thirty (30) days of the date of this Order. Thereafter, Mr. Maki
may have twenty (20) days to file a reply and any renewed request for submission.

IT IS SO ORDERED.

DATED this 16 day of December, 2021.

BARRY L. BRESLOW
District Judge

V7.1374
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; that on this 16 day of December,
2021, I electronically filed the following with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following:

JENNIFER NOBLE, ESQ.
ROBERT BELL, ESQ.
ROBERT STORY, ESQ.

I deposited in the Washoe County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true copy of the attached document addressed

to:

Charles J. Maki, #42820
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

Judicial Assistant

V7.1375
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FILED
Electronically
CR94-0345

Return Of NEF

2924=4+9={6 02:41:42 PM
Alicikh L. Lerud
Clerk pf the Court
Transacfion # 8801493

Recipients

JENNIFER NOBLE, - Notification received on 2021-12-16 14:41:40.555.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2021-12-16 14:41:40.613.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 12-16-2021:14:40:31

Clerk Accepted: 12-16-2021:14:41:08

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Ord to File

Filed By: Judicial Asst. CKuhl

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.

The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

V7.1377
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V7.1378 FILED

Electronically

CR94-0345
2022-01-18 09:06:05 AM
Alicia L. Lerud
Clerk of the Court
CODE No. 2300 Transaction # 8846774 : sacordag
CHRISTOPHER J. HICKS
#1747

One South Sierra Street
Reno, Nevada 89501
(775) 328-3200
Attorney for Respondent

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE

* % %

CHARLES JOSEPH MAKI,
Petitioner, Case No. CR94-0345
V. Dept. No. 8
THE STATE OF NEVADA,

Respondent.

/

MOTION TO DISMISS PETITION

COMES NOW, the State of Nevada, by and through Jennifer P. Noble, Chief
Appellate Deputy, and files this Motion to Dismiss Petitioner Charles Joseph Maki’s
(hereinafter, “Maki”) “Petition for Actual Factual Innocence,” filed on August 17, 2021.
This Motion is based on the pleadings and papers on file with this Court, and the
following points and authorities.

MEMORANDUM OF POINTS AND AUTHORITIES

In 1994, Maki sexually assaulted two little girls, aged seven and ten. He licked
the ten-year-old’s breasts, digitally penetrated her, and penetrated her with his penis at
least three separate times. See PSI. He also tried to get that child to fellate him, but she

refused. Maki also fondled the seven-year-old and penetrated her with his penis and his

V7.1378
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fingers. Id. He also took a shower with the seven-year-old and had her wash his
genitals. Id. As this Court noted in its order, a jury of his peers convicted him of three
counts of Sexual Assault on a Child Under the Age of Fourteen Years, and five counts of
Lewdness With a Child Under the Age of Fourteen Years. Id.

Over the last two decades, Maki has sought post-conviction relief in various
forms. This Court has declined to grant relief, and the Nevada Supreme Court has
affirmed those decisions. He styles his latest pleading as a petition to establish factual
innocence. Such petitions require the petitioner to comply with the provisions of NRS

34.960:

2. A petition filed pursuant to subsection 1 must contain an assertion of factual
innocence under oath by the petitioner and must aver, with supporting affidavits or
other credible documents, that:

(a) Newly discovered evidence exists that is specifically identified and, if credible,
establishes a bona fide issue of factual innocence;

(b) The newly discovered evidence identified by the petitioner:

(1) Establishes innocence and is material to the case and the determination of
factual innocence;

(2) Is not merely cumulative of evidence that was known, is not reliant solely
upon recantation of testimony by a witness against the petitioner and is not
merely impeachment evidence; and

(3) Is distinguishable from any claims made in any previous petitions;

(c) If some or all of the newly discovered evidence alleged in the petition is a
biological specimen, that a genetic marker analysis was performed pursuant to
NRS 176.0918, 176.09183 and 176.09187 and the results were favorable to the
petitioner; and
(d) When viewed with all other evidence in the case, regardless of whether such
evidence was admitted during trial, the newly discovered evidence demonstrates
the factual innocence of the petitioner.

'y

/177
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3. In addition to the requirements set forth in subsection 2, a petition filed pursuant
to subsection 1 must also assert that:

(a) Neither the petitioner nor the petitioner's counsel knew of the newly
discovered evidence at the time of trial or sentencing or in time to include the
evidence in any previously filed post-trial motion or postconviction petition, and
the evidence could not have been discovered by the petitioner or the petitioner's
counsel through the exercise of reasonable diligence; or

(b) A court has found ineffective assistance of counsel for failing to exercise
reasonable diligence in uncovering the newly discovered evidence.

Here, Petitioner has not complied with the bare requirements of NRS 34.960. He
merely asserts that his attorney was ineffective for not introducing his medical records
during trial. This is not newly discovered evidence. It is also a repeated claim from
previous petitions for writ of habeas corpus, as are the additional claims of ineffective
assistance and bare allegations of Brady violations peppered throughout the petition.
The Nevada Supreme Court and Nevada Court of Appeals have affirmed the dismissal of
Petitioner’s prior petitions as procedurally barred. See Order of Affirmance, Docket No.
66144, December 11, 2014; Order of Affirmance, Docket No. 78260-COA, December 27,
20109.

Because the petition does not meet the statutory requirements, this Court should
dismiss it. NRS 34.960 (4).

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not
contain the social security number of any person.

DATED: January 18, 2022.

CHRISTOPHER J. HICKS
District Attorney

By /s/ JENNIFER P. NOBLE
JENNIFER P. NOBLE
Chief Appellate Deputy

V7.1380
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Washoe
County District Attorney's Office and that, on January 18, 2022, | deposited for mailing
through the U.S. Mail Service at Reno, Washoe County, Nevada, postage prepaid, a true

copy of the foregoing document, addressed to:

Charles Maki #42820
Lovelock Correctional Center
1200 Prison Rd.

Lovelock, NV 89419

/s/ Tatyana Kazantseva
TATYANA KAZANTSEVA

V7.1381
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FILED
Electronically
CR94-0345

Return Of NEF

2929=604={8 09:35:39 AM
Alicikh L. Lerud
Clerk pf the Court
Transacfion # 8846852

Recipients

JENNIFER NOBLE, - Notification received on 2022-01-18 09:35:37.916.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2022-01-18 09:35:37.971.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 01-18-2022:09:06:05

Clerk Accepted: 01-18-2022:09:35:08

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Mtn to Dismiss Pet

Filed By: Jennifer Patricia Noble

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI
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Mr. Maki, because obviously at this point, a doctor can’t go
examine them physically and psychologically. we couldn’t have
gotten an order from the Court allowing it at thisg point in

time.

Bﬂﬁathesreasddﬁrsthiﬁkfthigfshculaiﬁagéﬁbéé;'aaﬁé’aﬁ%

that the children made and Qhéée arer

These are fairly major.

transcript: Question, and then later on, did he ever put his

private inside your private? Answer: I'm not sure. Question:

his private ever go inside your private in

0

fDéCembe:?ggAnswerV That’s pretty clear. Is that a minor

inconsistency regarding Count Five where Summer alleges Mr.
Maki sexually assanlted her with his penis? ?hg;#sﬁaxglaxiﬁgi
inconsistency . |

Now, later on, in examination, right after that, Mr. Greco
said: Wait a minute, Summer, didn’t you tell an officer when
he interviewed you that Mr. Maki assaulted you? Yeah. Did you

tell him the truth? Yes. But the point is, whether Yyou want

to believe it, your Honor, ¢ freailYiQQQ@V

*

on- that:a defense lawyer could have

%hfé*wasfréal“gQQd“infqyma

o

usedimowpresent-thEFCourt%suchﬁasﬁycurself%afterfa“p%éliminé%y@

hearing to say® Judge, this is the basis of a motion to have

X iBs7 D #1
e
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V7.1391 FILED

Electronically

CR94-0345
2022-02-07 01:42:47 PM
Alicia L. Lerud
Clerk of the Court
CODE No. 3790 Transaction # 8884226 : sacordag
CHRISTOPHER J. HICKS
#1747

One South Sierra Street
Reno, Nevada 89501
(775) 328-3200
Attorney for Respondent

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE
* * *
CHARLES JOSEPH MAKI,
Petitioner, Case No. CR94-0345
V. Dept. No. 8
THE STATE OF NEVADA,
Respondent.

/

REPLY IN SUPPORT OF MOTION TO DISMISS PETITION

COMES NOW, the State of Nevada, by and through Jennifer P. Noble, Chief
Appellate Deputy, and replies in support of its Motion to Dismiss Petitioner Charles
Joseph Maki’s (hereby “Petitioner”) “Petition for Actual Factual Innocence.” This Reply
is based on the pleadings and papers on file with this Court, and the following points
and authorities.

MEMORANDUM OF POINTS AND AUTHORITIES

In 1994, Maki sexually assaulted two little girls, aged seven and ten. He was
convicted of three counts of Sexual Assault on a Child Under the Age of Fourteen Years,
and five counts of Lewdness With a Child Under the Age of Fourteen Years. 1d. He
styles his latest pleading as a petition to establish factual innocence. Such petitions

must comply with NRS 34.960. In its Motion to Dismiss, the State observed that the
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petition fails to comply with the provisions of that section and does not even identify
newly discovered evidence. Maki’s opposition highlights that the “facts” he wishes this
Court to consider are neither new nor exculpatory. He claims that the State “fails to
acknowledge the facts” but then simply cites to part of the trial transcript containing his
trial attorney’s closing argument regarding purported inconsistencies in the child
victim’s disclosures. Opposition, 2:4-8. This is not new, it is not evidence, and it
certainly does not establish Maki’s actual innocence. Further, he offers bare allegations
of medical records that he claims would establish he suffered from an unspecified
medical condition that rendered him incapable of committing the charged crime, which
included digital penetration and forced oral copulation. Id., 2:18-25.

Maki goes on to claim that a hearing is mandatory pursuant to the Federal Rules
of Civil Procedure, which do not apply to these state proceedings. For several pages, he
contends that this Court and the Nevada Supreme Court erred by denying his prior
petitions, again citing to the trial transcript. Id., 3-6.

Because Maki has not even facially complied with the statutory requirements
outlined by NRS 34.900 et sequitur and contains no allegations regarding newly
discovered evidence that might establish his innocence, this Court should summarily
dismiss the petition.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not
contain the social security number of any person.

DATED: February 7, 2022.

CHRISTOPHER J. HICKS
District Attorney

By /s/ JENNIFER P. NOBLE
JENNIFER P. NOBLE
Chief Appellate Deputy

V7.1392
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Washoe
County District Attorney's Office and that, on February 7, 2022, | deposited for mailing
through the U.S. Mail Service at Reno, Washoe County, Nevada, postage prepaid, a true

copy of the foregoing document, addressed to:

Charles Maki #42820
Lovelock Correctional Center
1200 Prison Rd.

Lovelock, NV 89419

/s/ Tatyana Kazantseva
TATYANA KAZANTSEVA
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Electronically

CR94-0345
2022-02-07 01:42:47 PM
Alicia L. Lerud
Clerk of the Court
CODE No. 3860 Transaction # 8884226 : sacordag
CHRISTOPHER J. HICKS
#1747

One South Sierra Street
Reno, Nevada 89501
(775) 328-3200
Attorney for Respondent

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE
* * *

CHARLES JOSEPH MAKI,

Petitioner, Case No. CR94-0345

V. Dept. No. 8

THE STATE OF NEVADA,

Respondent.

/

REQUEST FOR SUBMISSION

It is requested that the Motion to Dismiss Petition filed on January 18, 2022, be
submitted to the Court for decision.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

DATED: February 7, 2022.

CHRISTOPHER J. HICKS
District Attorney

By /s/ JENNIFER P. NOBLE
JENNIFER P. NOBLE
Chief Appellate Deputy
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Washoe County
District Attorney's Office and that, on February 7, 2022, |1 deposited for mailing through the U.S.

Mail Service at Reno, Washoe County, Nevada, postage prepaid, a true copy of the foregoing

document, addressed to:

Charles Maki #42820
Lovelock Correctional Center
1200 Prison Rd.

Lovelock, NV 89419

/s/ Tatyana Kazantseva
TATYANA KAZANTSEVA
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FILED
Electronically
CR94-0345

Return Of NEF

2929=02=97 01:58:29 PM
Alicikh L. Lerud
Clerk pf the Court
Transacfion # 8884283

Recipients

JENNIFER NOBLE, - Notification received on 2022-02-07 13:58:27.265.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2022-02-07 13:58:27.363.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 02-07-2022:13:42:47

Clerk Accepted: 02-07-2022:13:57:58

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Reply to/in Opposition

Request for Submission

Filed By: Jennifer Patricia Noble

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

V7.1397
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FILED
Electronically
CR94-0345
2022-03-15 01:08:24 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 8946966

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CHARLES MAKI,
Petitioner,
VS. Case No. CR94-0345

Dept. No. 8
THE STATE OF NEVADA

Respondent.
/

ORDER GRANTING MOTION TO DISMISS PETITION

Before the Court is a Petition for Actual Factual Innocence (hereinafter, “Petition”) filed

by Petitioner, CHARLES MAKI, on August 17, 2021. Respondent, THE STATE OF NEVADA,
did not file a responsive pleading, and Petitioner submitted the Petition on November 2, 2021.
The Court considered the Petition, and found a response from the State would be
beneficial; Accordingly, the Court issued an Order for State to Respond on December 16, 2021.
A Motion to Dismiss Petition was filed by Respondent on January 18, 2021, to which the
Petitioner filed an Opposition on February 4, 2022. The Respondent filed a Reply on February 7,
2022, and thereafter submitted this matter for decision.
Having reviewed the pleadings and relevant authorities, the Court finds, and orders as
follows:
/!
/!
I

V7.1398



V7. 1399

ANALYSIS

Petitions of factual innocence are required to comply with the provisions enumerated in
NRS 34.960; An assertion of factual innocence under oath by Petitioner must aver, with
supporting affidavits or other credible documents, that:

(a) Newly discovered evidence exists that is specifically identified, and if credible,
establishes a bona fide issue of factual innocence;

(b) The newly discovered evidence identified by the Petitioner:

(1) Establishes innocence and is material to the case and the determination of factual
1nnocence;

(2) Is not merely cumulative of evidence that was known, is not reliant solely upon
recantation of testimony by a witness against the Petitioner and is not merely
impeachment evidence; and

(3) Is distinguishable from any claims made in any previous petitions;

(d) When viewed with all other evidence in the case, regardless of whether such evidence
was admitted during trial, the newly discovered evidence demonstrates the factual
innocence of the petitioner.

Here, Petitioner asserts counsel was ineffective for failing to introduce his medical
records during trial. Petitioner argues medical records would have demonstrated he suffered
from a medical condition that rendered him incapable of committing the charged crime.
Opposition, 2: 18-25. The medical records are not newly discovered evidence. Petitioner has
raised this claim as well as additional ineffective assistance claims in his previous petitions for
writ of habeas corpus. The Nevada Court of Appeals and the Nevada Supreme Court have
affirmed the dismissal of Petitioner’s prior petitions as procedurally barred. See Order of
Affirmance, Docket No. 66144, December 11, 2014; Order of Affirmance, Docket No. 78260-
COA, December 27, 2019. The Court is not inclined to deviate from the Nevada Court of

Appeals, and the Nevada Supreme Court’s findings.

V7.1399
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Furthermore, Petitioner argues the State “fails to acknowledge the facts” and highlights
facts he wishes the Court would consider. However, he cites to his trial transcript, specifically
the trial attorney’s closing argument. Opposition, 2:4-8. These facts are not novel information,
nor are they exculpatory evidence.

Defendant Maki’s Petition does not meet the statutory requirements specified in NRS
34.900 and does not present allegations of newly discovered evidence. Therefore, the Motion to
Dismiss is GRANTED.

IT IS SO ORDERED.

DATED this 19 day of March, 2022.

BARRY L. BRESLOW
District Judge

V7. 1400
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; that on this 15 day of March,
2022, I electronically filed the following with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following:

JENNIFER NOBLE, ESQ.
ROBERT BELL, ESQ.
ROBERT STORY, ESQ.

I deposited in the Washoe County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true copy of the attached document addressed

to:

Charles J. Maki, #42820
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

Judicial Assistant
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FILED
Electronically
CR94-0345

Return Of NEF

2§29=03={5 01:09:00 PM
Alicikh L. Lerud
Clerk pf the Court
Transacfion # 8946971

Recipients

JENNIFER NOBLE, - Notification received on 2022-03-15 13:08:59.455.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2022-03-15 13:08:59.861.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 03-15-2022:13:08:24

Clerk Accepted: 03-15-2022:13:08:40

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Ord Granting Mtn

Filed By: Judicial Asst. CKuhl

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

ROBERT STORY,
ESQ.

2450 Vassar Street
Suite 3B
Reno, NV 89502

Address:

V7. 1403
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FILED
Electronically
CR94-0345
2022-03-31 03:38:44 PM
Alicia L. Lerud

Code 1310 Clerk of the Court

Transaction # 8975576

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CHARLES MAKI,

Petitioner, Case No. CR94-0345
VSs.
Dept. No. 8
THE STATE OF NEVADA,
Respondent.
/
CASE APPEAL STATEMENT

This case appeal statement is filed pursuant to NRAP 3(f).

1.
2.
3.

Appellant is Charles Maki.

This appeal is from an order entered by the Honorable Judge Barry L. Breslow.
Appellant is representing himself in Proper Person on appeal. The Appellant’s
address is:

Charles Maki #42820
Lovelock Correctional Center
1200 Prison Rd.

Lovelock, Nevada 89419-5110

Respondent is the State of Nevada. Respondent is represented by the Washoe
County District Attorney’s Office:

Jennifer P. Noble, Esq., SBN: 9446
P.O. Box 11130
Reno, Nevada 89520

Respondent’s attorney is not licensed to practice law in Nevada: NA

V7. 1406
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6. Appellant is represented by appointed counsel in District Court.
7.
8
9

Appellant is not represented by appointed counsel on appeal.

. Appellant was not granted leave to proceed in forma pauperis in the District Court.

. Proceeding commenced by the filing of an Information on February 10t", 1994.

10. This is a criminal proceeding and the Appellant is appealing the Order Granting

Motion to Dismiss Petition filed March 15t, 2022.

11. The case has been the subject of a previous appeal to the Supreme Court.

Supreme Court No.: 63845, 66144, 67717, 67800, 69049 and 78260

12. This case does not involve child custody or visitation.

13.This is not a civil case involving the possibility of a settlement.

Dated this 31st day of March, 2022.

Alicia L. Lerud
Clerk of the Court
By: /s/ Y.Viloria

Y Viloria

Deputy Clerk
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V7.1408 FILED

Electronically
CR94-0345
2022-03-31 03:38:44 PM
Alicia L. Lerud

Clerk of the Court
Code 1350 Transaction # 8975576

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CHARLES MAKI,
Petitioner, Case No. CR94-0345
VSs.
Dept. No. 8
THE STATE OF NEVADA,

Respondent.

CERTIFICATE OF CLERK AND TRANSMITTAL - NOTICE OF APPEAL
| certify that | am an employee of the Second Judicial District Court of the State of
Nevada, County of Washoe; that on the 31st day of March, 2022, | electronically filed the
Notice of Appeal in the above entitled matter to the Nevada Supreme Court.

| further certify that the transmitted record is a true and correct copy of the original
pleadings on file with the Second Judicial District Court.
Dated this 31st day of March, 2022.

Alicia L. Lerud
Clerk of the Court
By /s/Y .Viloria
Y Viloria
Deputy Clerk
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FILED
Electronically
CR94-0345

PV V-V NV~

Return Of NEF

2622=65=81 03:39:16 PM
Alicikh L. Lerud
Clerk pf the Court
Transacfion # 8975579

Recipients

JENNIFER NOBLE, - Notification received on 2022-03-31 15:39:14.825.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2022-03-31 15:39:15.309.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 03-31-2022:15:38:44

Clerk Accepted: 03-31-2022:15:38:58

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Case Appeal Statement

Certificate of Clerk
Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

V7.1410
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ROBERT STORY,
ESQ.

2450 Vassar Street
Suite 3B
Reno, NV 89502

Address:

V7. 1411



V7.1412 FILED

Electronically

CR94-0345
2022-04-06 03:34:23 PM
Clerk of the Court
IN THE SUPREI\:I)EFglggIg'F%ZEI-‘I:ELEEQTE OF NEVADA . - ion 8985146
CHARLES JOSEPH MAKI, Supreme Court No. 84485
Appellant, District Court Case No. CR940345
VS.
THE STATE OF NEVADA,
Respondent.
RECEIPT FOR DOCUMENTS

TO: Charles Joseph Maki
Washoe County District Attorney \ Jennifer P. Nob
Alicia L. Lerud, Washoe District Court Clerk

You are hereby notified that the Clerk of the Supreme Court has received and/or filed
the following:

04/04/2022 Appeal Filing Fee waived. Criminal. (SC)

04/04/2022 Filed Notice of Appeal/Proper Person. Appeal docketed in the
Supreme Court this day. (SC)

DATE: April 04, 2022

Elizabeth A. Brown, Clerk of Court
th

V7.1412
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FILED
Electronically
CR94-0345

Return Of NEF

292 6 03:35:11 PM
Alicikh L. Lerud
Clerk pf the Court
Transacfion # 8985151

Recipients

JENNIFER NOBLE, - Notification received on 2022-04-06 15:35:10.1.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2022-04-06 15:35:10.725.

V7. 1413
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 04-06-2022:15:34:23

Clerk Accepted: 04-06-2022:15:34:47

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Supreme Court Receipt for Doc

Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA

ROBERT C. BELL, ESQ.

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

ROBERT STORY, ESQ. for CHARLES MAKI

ROBERT STORY,
ESQ.

2450 Vassar Street
Suite 3B
Reno, NV 89502

Address:

V7. 1414
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V7. 1415 FILED

Electronically
CR94-0345

2022-O|4-07 04:08:g7 PM
Alicia L. Leru
IN THE SUPREME COURT OF THE STATE OF NEVADA _ Clerk of the Court

OFFICE OF THE CLERK Transaction # 8987736

CHARLES JOSEPH MAKI, Supreme Court No. 84485

Appellant, District Court Case No. CR940345

VS.

THE STATE OF NEVADA,

Respondent.

RECEIPT FOR DOCUMENTS

TO: Charles Joseph Maki
Washoe County District Attorney \ Jennifer P. Noble
Alicia L. Lerud, Washoe District Court Clerk

You are hereby notified that the Clerk of the Supreme Court has received and/or filed

the following:
04/04/2022 Appeal Filing Fee waived. Criminal. (SC)
04/04/2022 Filed Notice of Appeal/Proper Person. Appeal docketed in the

Supreme Court this day. (SC)
DATE: April 04, 2022

Elizabeth A. Brown, Clerk of Court
Ih
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FILED
Electronically
CR94-0345

Return Of NEF

292 7 04:09:56 PM
Alicikh L. Lerud
Clerk pf the Court
Transacfion # 8987747

Recipients

JENNIFER NOBLE, - Notification received on 2022-04-07 16:09:53.373.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2022-04-07 16:09:54.763.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 04-07-2022:16:08:07

Clerk Accepted: 04-07-2022:16:09:19

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Supreme Court Receipt for Doc

Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

JENNIFER P. NOBLE, ESQ. for STATE OF
NEVADA
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Electronically
CR94-0345
2022-04-11 03:00:24 PM
Alicia L. Lerud
Clerk of the Court

IN THE SUPREME COURT OF THE STATE OF NEVAPAaction # 8992447

CHARLES JOSEPH MAKI, No. 84485
Appellant, _
FILED
THE STATE OF NEVADA,
Respondent. APR 0,7 2022

ORDER DIRECTING TRANSMISSION OF RECORD
AND REGARDING BRIEFING

Having reviewed the documents on file in this pro se appeal,
this court has concluded that its review of the complete record is warranted.
See NRAP 10(a)(1). Accordingly, the clerk of the district court shall have 30
days from the date of this order to transmit to the clerk of this court a
certified copy of the complete trial court record of this appeal. See NRAP
11(a)(2). The record shall include copies of documentary exhibits submitted
in the district court proceedings, but shall not include any physical, non-
documentary exhibits or the original documentary exhibits. The record
shall also include any presentence investigation reports submitted in a
sealed envelope identifying the contents and marked confidential. See NRS
176.156(5).

Within 120 days, appellant may file either (1) a brief that
complies with the requirements in NRAP 28(a) and NRAP 32; or (2) the
“Informal Brief Form for Pro Se Parties” provided by the supreme court
clerk. NRAP 31(a)(1). If no brief is submitted, the appeal may be decided
on the record on appeal. NRAP 34(g). Respondent need not file a response
to any brief filed by appellant, unless ordered to do so by this court. NRAP

SuPREME COURT
OF
NEvADA
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46A(c). This court generally will not grant relief without providing an

‘(2-)4—&(\( G

- \ >4

opportunity to file a response. Id.
It is so ORDERED.

cc:  Charles Joseph Maki
Attorney General/Carson City
Washoe County District Attorney
Washoe District Court Clerk

SupREME COURT
OF
NEevaDA

©) 19977 < 9 '




V7.1420

FILED
Electronically
CR94-0345

Return Of NEF

292 103:01:16 PM
Alicikh L. Lerud
Clerk pf the Court
Transacfion # 8992472

Recipients

JENNIFER NOBLE, - Notification received on 2022-04-11 15:01:15.074.

ESQ.

ROBERT BELL, ESQ. - Notification received on 2022-04-11 15:01:15.527.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CR94-0345
Judge:
HONORABLE BARRY L. BRESLOW

Official File Stamp: 04-11-2022:15:00:24

Clerk Accepted: 04-11-2022:15:00:47

Court: Second Judicial District Court - State of Nevada
Criminal

Case Title: STATE VS CHARLES JOSEPH MAKI (D8)

Document(s) Submitted: Supreme Ct Order Directing

Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.
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