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PETITIONER’S NOTICE OF SUPPLEMENTAL AUTHORITIES 

Pursuant to NRAP 31(e), Petitioner Starr Surplus Lines Insurance 

Company (“Starr”) provides the following supplemental authorities, 

which issued shortly after briefing concluded. 

1. “Direct Physical Loss or Damage” requires a tangible 
alteration of the insured property. 

 
At the heart of Starr’s briefing is that the phrase “direct 

physical loss or damage” as used in the Policy requires a tangible 
alteration of insured property to trigger coverage.  Petition for 
Writ of Mandamus or Prohibition (Pet.) at 13-14; Reply in Support 
of Petition for Writ of Mandamus or Prohibition (Reply) at 9-12. 

 
In Neuro-Communication Services, Inc. v. Cincinnati Insurance Co., 

__ N.E.3d __, Slip Op. No. 2022-Ohio-4379, 2022 WL 17573883 (Ohio Dec. 

12, 2022), the Ohio Supreme Court reflected Starr’s reading of nearly 

identical language.  Id. at *2-4 (¶¶14, 17) (holding that for “direct 

physical loss or damage to property” to exist “there must be loss or 

damage to Covered Property that is physical in nature. Such loss or 

damage does not include a loss of the ability to use Covered Property for 

business purposes”).  Indeed, echoing a point that Starr made in its 

briefing, the Ohio Supreme Court further explained that any alternate 

interpretation would ignore the word “physical.”  See Reply at 11-12 

(noting that the alternate interpretation requires “the Court to 
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improperly read the word ‘physical’ out”) and compare with Neuro-

Communication, 2022 WL 17573883  at *4 (¶18) (noting that “by defining 

“loss” as a particular type of loss . . . the policy distinguishes between 

losses to Covered Property that are physical and those that are 

nonphysical”).   

 Just a few days later the Supreme Court of Maryland reached the 

same conclusion, reflecting with near exactness the plain language 

analysis Starr’s briefing laid out.  Compare Reply. at 8-9 (discussing 

dictionary definitions of the terms) with Tapestry, Inc. v. Factory Mut. 

Ins. Co., (Misc. No. 1) 2022 WL 17685594, at *8 (Md. Dec. 15, 2022) 

(“From their dictionary definitions, we thus glean that “physical loss or 

damage” to covered property must involve tangible, concrete, and 

material harm to the property or a deprivation of possession of the 

property”). 
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2. Loss of use of insured property is not the same as a “direct 
physical loss.” 

 
Closely tied to the first principle of Starr’s briefing, noted 

above, is that the mere loss of use of the insured property is not 
a “direct physical loss” within the meaning of the Policy.  See Pet. 
at 19-20; Reply at 18. 

 
Confirming this position, the court in Neuro-Communication ably 

emphasized the difference between loss of use and a direct physical loss: 

“It is one thing for the government to ban the use of a bike or a scooter 

on city sidewalks; it is quite another for someone to steal it.”  2022 WL 

17573883 at *4 (¶18) (quoting Santo’s Italian Café, L.L.C. v. Acuity Ins. 

Co., 15 F.4th 398, 402 (6th Cir. 2021). 

And the Tapestry court likewise noted its “skeptic[ism]” that “that 

‘physical loss’ can embrace a ‘functional loss of use’ for the simple reason 

that losing a thing is conceptually different than losing the functional use 

of that thing for a period of time.”  2022 WL 17685594 at *8. 
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3. The general presence of COVID in the community or at an 
insured location is not a material alteration. 

 

Starr’s briefing argued that the presence of COVID in the 
community, or even its assumed presence at the insured 
property, could not constitute the sort of tangible alteration 
“direct physical loss or damage” requires.  Pet. at 14-18; Reply at 
12-14. 

 
In Neuro-Communicaition, the Ohio Supreme Court agreed, 

holding that “direct physical loss or damage to property does not arise 

from (1) the general presence of Covid in the community, (2) the presence 

of Covid on surfaces at a premises, or (3) the presence on a premises of a 

person infected with Covid.”  2022 WL 17573883  *6 (¶28).  

And, in Tapestry, the Supreme Court of Maryland took that 

conclusion further, confirming that “the presence of Coronavirus in the 

air and on surfaces at Tapestry’s properties did not cause ‘physical loss 

or damage’ as that phrase is used in the Policies.”  2022 WL 17685594, at 

*12 (emphasis added). 
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4. Starr’s position is consistent with the clear trend in the law of 
other jurisdictions. 

 
 Starr’s briefing referenced the nearly unanimous authority 
from other jurisdictions that have read “direct physical loss or 
damage” as discussed above. Pet. at 20-21; Reply at 17-20. 
 

In Neuro-Communication the Ohio Supreme Court likewise 

recognized this trend.  2022 WL 17573883 at *7 (¶29) (recognizing that 

“the clear trend in the law in other jurisdictions” is that “the mere loss of 

use of a premises [due to Covid and related shutdown orders] does not 

constitute a direct physical loss”).1   

Tapestry is in accord.  2022 WL 17685594, at *12 (“Our 

interpretation of the policy language and application of that 

interpretation to Tapestry’s claim is in accord with the overwhelming 

majority of reported decisions addressing Coronavirus-related insurance 

claims under first-party commercial property insurance policies.”). 

 

  

 
1 Indeed, the lone dissenter in Neuro Communications, did so on 
grounds that the court should not have accepted the certified question 
due to the “well-established jurisprudence” already available to Ohio’s 
federal courts.  Neuro Comms., at *7 (¶31). 
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5. The limited case law adopting the minority position is unavailing. 

Starr recognized the limited inapposite authority—Cajun 
Conti, Marina Pacific, and Huntington—but urged this Court not 
to follow it.  Reply at 20-21. 

 
The Supreme Court of Maryland considered these same decisions 

in Tapestry, and rejected them for the same reasons Starr articulated in 

its briefing.  Cf. 2022 WL 17685594 at *15.   

DATED: January 3, 2022 
 
LEWIS ROCA ROTHGERBER  CLYDE & CO US LLP 
CHRISTIE LLP 
 
 
/s/ Daniel F. Polsenberg                   /s/ Lee H. Gorlin                         /                                                                     
Daniel F. Polsenberg (SBN 2376)  Amy M. Samberg (SBN 10212) 
Joel D. Henriod (SBN 8492)  Lee H. Gorlin (SBN 13879) 
Abraham G. Smith (SBN 13250)  7251 W. Lake Mead Boulevard, 
3993 Howard Hughes Parkway,   Suite 430 
Suite 600       Las Vegas, Nevada 89128 
Las Vegas, Nevada 89169    
 

Attorneys for Petitioner 
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CERTIFICATE OF SERVICE 
 

I certify that on January 3, 2023, I submitted the foregoing 

“Petitioner’s Notice of Supplemental Authorities” for filing via the Court’s 

eFlex electronic filing system.  Electronic notification will be sent to the 

following: 

Bradley Schrager, Esq.  
Wolf Rifkin Shapiro Schulman * 
Rabkin LLC 
3773 Howard Hughes Pkwy  Suite 
590 South  
Las Vegas, NV 89169 
bschrager@wrslawyers.com  

Mark T. Ladd, Esq.  
Cohen Ziffer Frenchman & 
McKenna LLP  
1350 Avenue of the Americas 
New York, NY 10019  
mladd@cohenziffer.com  
 

Attorneys for Real Party in Interest JGB Retail Vegas Lessee, LLC 
 

Pisanelli Bice PLLC  
James J. Pisanelli, Esq. Bar No. 
4027   
Debra L. Spinelli, Esq., Bar No. 
9695  
400 South 7th Street, Suite 300   
Las Vegas, NV 89101  
(702) 214-2100 
JJP@pisanellibice.com  
DLS@pisanellibice.com  

Reed Smith LLP  
John N. Ellison  
Richard P. Lewis  
599 Lexington Avenue New York, 
NY 10022 (212)521-5400 
jellison@reedsmith.com   
rlewis@reedsmith.com  
 
 

Attorneys for Amicus Curiae,  United Policyholders 
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Wystan M. Ackerman 
Robinson & Cole LLP 
280 Trumbull Street 
Hartford, CT 06103 
wackerman@rc.com 
 

Tyler Watson 
Christian Kravitz Dichter 
Johnson & Sluga 
8985 S. Eastern Ave., Suite 200 
Las Vegas, NV 89123 
tywatso@ksjattorneys.com 

Attorneys for Amicus Curiae American Property Casualty Insurance 
Association 

 

 I further certify that I served a copy of this document by mailing a 

true and correct copy thereof, postage prepaid, at Las Vegas, Nevada, 

addressed as follows: 

The Honorable Mark R .Denton  
DISTRICT COURT JUDGE – DEPT. 13 
200 Lewis Avenue  
Las Vegas, Nevada 89155 
 
Respondent 

 

 

 

  /s/  Cynthia Kelley         
 An Employee of Lewis Roca Rothgerber Christie LLP 
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