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Petitioner Starr provides the following supplemental authorities. 

These decisions have issued since Starr’s Seventh Notice of 

Supplemental Authority. 

STARR’S EIGHTH NOTICE OF SUPPLEMENTAL AUTHORITY 

This Court is already deep into its consideration of the legal issues 

at play.  These supplemental authorities do not offer anything surprising 

or new.  They are just four more decisions following the same “herd” that 

respondents urge this Court to ignore.  Ans. to Pet. at 25.  Each recognizes 

the tide of authority surging in Starr’s direction. 

 
A. Call it a “Herd,” an “Avalance,” a “Plethora,” or Just Plain 

“Ample” and “Overwhelming”: The Great Weight of Authority 
Supports Starr’s Position on Appeal. 

 
• “The avalanche of authority holds that COVID-19 does not 

qualify as ‘physical loss or damage’ as a matter of law.” Pet. 
at 18 (internal quotations omitted).  

 
• “[G]iven the text of the Policy and the ample authority 

already discussed, the solitary academic article cited by 
[real parties in interest] in support of their attack on Couch 
[which says ‘direct physical injury or loss’ requires physical 
alteration] only injects an illusion of disagreement where 
none actually exists.” Reply at 17-20. 

 
In Oregon Clinic, PC v. Fireman’s Fund Insurance 

Company the Ninth Circuit determined that “that the 
Oregon Supreme Court would construe the phrase ‘direct 
physical loss or damage’ as requiring an insured to allege 
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physical alteration of its property.” Oregon Clinic, PC v. 
Fireman’s Fund Ins. Co., No. 22-35047, 2023 WL 4854808, at 
*5 (9th Cir. July 31, 2023).The Ninth Circuit recognized that 
its decision was “consistent with the conclusion reached in 
more than 800 cases nationwide, including decisions from 
the federal courts of appeal and state supreme courts.” Id. 
(emphasis added). 

 
In Varanese Fusion, LLC v. Erie Insurance Exchange, 

the Kentucky appellate court likewise recognized “a plethora 
of cases within [Kentucky], as well as across many others, 
that are directly opposed to” an interpretation of direct 
physical loss or damage that would include economic losses 
from COVID-19 closures. No. 2022-CA-0822-MR, 2023 WL 
4982587, at *2 (Ky. Ct. App. Aug. 4, 2023) (emphasis added).  
“These courts,” the Kentucky Court of Appeals 
acknowledged, “have held that COVID-19 did not cause a 
direct physical loss to the insureds’ property necessary for 
coverage.”  Id.  

 
 And the Georgia Court of Appeals similarly stated, “As 
demonstrated by the numerous cases cited in the insurers’ 
brief, the overwhelming majority of courts (federal and state) 
have rejected similar claims for insurance coverage due to 
the COVID-19 pandemic. H.J. Russell & Co. v. Landmark 
American Ins. Co., 2023 WL 5110268, at *2 (Ga. Ct. App. 
Aug. 9, 2023) (emphasis added). 
 

Sullivan Management, LLC v. Fireman’s Fund 
Insurance Co. (Sullivan II), 2023 WL 4934065, at *2 (D.S.C. 
Aug. 2, 2023) followed the South Carolina Supreme Court’s 
decision that COVID-19 does not physically alter property as 
“direct physical loss or damage” requires.  Sullivan Mgmt., 
LLC v. Fireman’s Fund Ins. Co., 879 S.E.2d 742, 745 (S.C. 
2022), reh’g denied (Nov. 17, 2022). The federal district court 
dismissed a corollary bad-faith action, recognizing that the 
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question had already been conclusively decided. Sullivan II, 
2023 WL 4934065, at *2. 

 

Respectfully submitted. 

August 10, 2023. 

LEWIS ROCA ROTHGERBER    CLYDE & CO US LLP 
CHRISTIE LLP 
 
/s/ Daniel F. Polsenberg       /s/ Lee H. Gorlin                             
Daniel F. Polsenberg (SBN 2376)  Amy M. Samberg (SBN 10,212) 
Abraham G. Smith (SBN 13250)  Lee H. Gorlin (SBN 13,879) 
Lauren Wigginton (SBN 15835)  7251 W. Lake Mead Boulevard 
3993 Howard Hughes Parkway   Suite 430 
Suite 600       Las Vegas, Nevada 89128 
Las Vegas, Nevada 89169    
 

Attorneys for Petitioner 
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CERTIFICATE OF SERVICE 
 

I certify that on August 10, 2023, I submitted the foregoing “Eighth 

Notice of Supplemental Authority” for filing via the Court’s eFlex 

electronic filing system. Electronic notification will be sent to the 

following: 

BRADLEY SCHRAGER 
WOLF RIFKIN SHAPIRO  
SCHULMAN RABKIN LLC 
3773 Howard Hughes Parkway 
Suite 590 South  
Las Vegas, Nevada 89169  
 
JOHN M. WILSON 
LATHAM & WATKINS LLP 
12670 High Bluff Drive 
San Diego, California 92130 
 

MARK T. LADD 
COHEN ZIFFER  
FRENCHMAN & MCKENNA LLP  
1350 Avenue of the Americas 
New York, New York 10019  
 

Attorneys for Real Party in Interest JGB Retail Vegas Lessee, LLC 
 
FRANK M. FLANSBURG III 
BROWNSTEIN HYATT  
FARBER SCHRECK LLP 
100 North City Parkway, Suite 1600 
Las Vegas, Nevada 89106 
 

 
WENDY L. FENG 
COVINGTON & BURLING LLP 
415 Mission Street, Suite 5400 
San Francisco, California 94105 
 

Attorneys for Amicus Curiae Boyd Gaming Corporation 
 
FRANK M. FLANSBURG III 
BROWNSTEIN HYATT  
FARBER SCHRECK LLP 
100 North City Parkway, Suite 1600 
Las Vegas, Nevada 89106 
 

 
BROOK B. ROBERTS 
JOHN M. WILSON 
COREY D. MCGEHEE 
LATHAM & WATKINS LLP 
12670 High Bluff Drive 
San Diego, California 92130 
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CHRISTINE G. ROLPH 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW, Suite 1000 
Washington, D.C. 20004 
 

Attorneys for Amicus Curiae Caesars Entertainment, Inc. 
 

FRANK M. FLANSBURG III 
BROWNSTEIN HYATT  
FARBER SCHRECK LLP 
100 North City Parkway, Suite 1600 
Las Vegas, Nevada 89106 
 

 
 
 

Attorneys for Amicus Curiae Golden Entertainment, Inc. 
 

PATRICK G. BYRNE 
SNELL & WILMER LLP 
3883 Howard Hughes Parkway 
Suite 1100 
Las Vegas, Nevada 89169 
 
Attorneys for Amicus Curiae Wynn 
Resorts, Limited 
 

MICHAEL J. GAYAN 
KEMP JONES, LLP 
3800 Howard Hughes Parkway 
17th Floor 
Las Vegas, Nevada 89169 
 
Attorneys for Amicus Curiae Hilton 
Worldwide Holdings 

JAMES J. PISANELLI 
DEBRA L. SPINELLI 
PISANELLI BICE PLLC  
400 South 7th Street, Suite 300   
Las Vegas, Nevada 89101  

JOHN N. ELLISON  
RICHARD P. LEWIS 
REED SMITH LLP  
599 Lexington Avenue 
New York, New York 10022 

 
Attorneys for Amicus Curiae United Policyholders 

 
RENEE M. FINCH 
MESSNER REEVES LLP 
8945 West Russell Road, Suite 300 
Las Vegas, Nevada 89148 

MICHAEL S. LEVINE 
LORELIE S. MASTERS 
HUNTON ANDREWS KURTH LLP 
2200 Pennsylvania Avenue NW 
Washington, DC 20037 
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CHRISTOPHER J. CUNIO 
NICHOLAS D. STELLAKIS 
HUNTON ANDREWS KURTH LLP 
60 State Street, Suite 2400 
Boston, Massachusetts 02109 
 

Attorneys for Amici Curiae The Restaurant Law Center, Bloomin’ Brands, 
Inc., Treasure Island, LLC, and Circus Circus LV, LP 

 
ADAM HOSMER-HENNER 
CHELSEA LATINO 
JANE SUSSKIND 
MCDONALD CARANO LLP 
100 West Liberty Street, Tenth Floor 
Reno, Nevada 89501 
 

 
 
 

Attorneys for Amicus Curiae Nevada State Medical Association 
 
DON SPRINGMEYER 
KEMP JONES, LLP 
3800 Howard Hughes Parkway 
17th Floor 
Las Vegas, Nevada 89169  

DAVID M. HALBREICH 
AMBER S. FINCH 
MARGARET C. MCDONALD 
KATHERINE J. ELLENA 
REED SMITH LLP 
355 South Grand Avenue 
Suite 2900 
Los Angeles, California 90071 

 
Attorneys for Amicus Curiae Panda Restaurant Group, Inc. 

 
TYLER WATSON 
CHRISTIAN KRAVITZ  
DICHTER JOHNSON & SLUGA 
8985 S. Eastern Avenue, Suite 200 
Las Vegas, Nevada 89123 
 

WYSTAN M. ACKERMAN 
ROBINSON & COLE LLP 
280 Trumbull Street 
Hartford, Connecticut 06103 
 

Attorneys for Amicus Curiae American Property Casualty Insurance 
Association 
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I further certify that I served a copy of this document by United 

States mail, postage prepaid, at Las Vegas, Nevada, a true and correct 

copy thereof, as follows: 

The Honorable Mark Denton  
DISTRICT COURT JUDGE – DEPT. 13 
200 Lewis Avenue 
Las Vegas, Nevada 89155  
 
Respondent 
 
 

   /s/  Cynthia Kelley       
  An Employee of Lewis Roca Rothgerber Christie LLP 
 


	Starr’s Eighth Notice of Supplemental Authority
	In Oregon Clinic, PC v. Fireman’s Fund Insurance Company the Ninth Circuit determined that “that the Oregon Supreme Court would construe the phrase ‘direct physical loss or damage’ as requiring an insured to allege physical alteration of its property....

	Respectfully submitted.
	August 10, 2023.

