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2 11/15/16 Stipulation and Order to Extend
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Request)
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2 07/20/16 Stipulation and Order to Reopen
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the 5 Year Rule Pursuant to Nev. R.
Civ. Pro 41(e)
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McCarthy & Holthus, LLP 
Kristin A. Schuler-Hintz (NSB# 7171) 
Thomas N. Beckom, Esq (NSB#12554) 
9510 West Sahara Avenue, Suite 200 
Las Vegas, NV 89117 
Telephone: (702) 685-0329 
Facsimile: (866) 339-5961 

 
Attorneys for Plaintiff,  
 
U.S. Bank N.A. 

 
IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CLARK 
 

 
 

Case No.  A-12-667690-C 

Dept. No.  XVI 

 

 

 

 

U.S. BANK’S PRETRIAL DISCLOSURES 

 Pursuant to Rule 16.1 of the Nevada Rules of Civil Procedure, Plaintiff, U.S. BANK 

 

 

U.S. BANK NATIONAL ASSOCIATION ND, 
A NATIONAL ASSOCIATION 

 

    

   Plaintiff, 

 

v. 

 

GEORGE R. EDWARDS, an individual, ANY 
AND ALL PERSON UNKNOWN, CLAIMING 
TO BE PERSONAL REPRESENTATIVES OF 
GEORGE R. EDWARDS ESTATE OR DULY 
APPOINTED, QUALIFIED, AND ACTING 
EXECUTOR OF THE WILL OF THE ESTATE 
OF GEORGE R. EDWARDS; RESOURCES 
GROUP, LLC a Nevada Limited-Liability 
Company; GLENVIEW WEST TOWNHOMES 
ASSOCIATION , a Nevada non-profit 
corporation; DOES 4 through 10, inclusive, and 
ROES 1 through 10, inclusive 
 
   Defendants. 

 

AND ALL RELATED CLAIMS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
)
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

  

Case Number: A-12-667690-C

Electronically Filed
8/31/2017 4:03 PM
Steven D. Grierson
CLERK OF THE COURT
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NATIONAL ASSOCIAITON ND (“U.S. BANK”), by and through its undersigned counsel of 

record Thomas N. Beckom, Esq of the law firm of McCarthy Holthus hereby submits the following 

Pre-trial Disclosures.    

I. 
WITNESSES 

 

1. Witnesses Expected to Call 

a. George “Chip” Holmes 
3565 S. Las Vegas Blvd Suite 366 
Las Vegas, NV 89109 

 

b. Corporate Witness 
U.S. Bank National Association 
c/o Thomas Beckom, Esq 
9510 W. Sahara Ave., Suite 200 
Las Vegas, NV 89117 
 

2. Witnesses to be Subpoenaed 
 

a. Corporate Witness 
Resources Group, LLC 
c/o Michael F. Bohn, Esq 
376 Warm Spring Rd. Suite 140 
Las Vegas, NV 89119 
 

b. Corporate Witness 
Glenview West Townhomes Association 
c/o Marquis Aubach Coffing P.C. 
10001 Park Run Dr. 
Las Vegas, NV 89145 
 

c. David Alessi 
Alessi & Koenig, LLC 
c/o Robert A. Koenig 
9500 W. Flamingo Rd. Unit 101 
Las Vegas, NV 89147 
 
 

 

3. Witnesses Plaintiff May call if the Need Arises 

APP001310
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Any witness named by any party to this matter or disclosed in U.S. Bank’s 16.1 

Disclosures 

4. Witnesses Whose Testimony is Expected to be Presented by Means of Deposition 
 

None expected at this time, however Plaintiff reserves the right to disclose deposition testimony 

for the individuals whom have been deposed in this action.  

II. 

LIST OF DOCUMENTS AND EXHIBITS 
 

1. Documents Plaintiff Expects to Present 
 

Bates No Description 

Legal Description of Subject Property USB0001 

Delinquent Taxes for the Fiscal 2003-2004 USB002-004 

U.S. Bank Equiline Agreement USB0005-0010 

Deed of Trust  USB0011-0019 

Notice of Claim of Lien USB0020-0022 

Tax Trustee Deed  USB0023-0025 

Alessi & Koenig, LLC’s Production of 
Documents 

USB0026-0175 

Glenview West Townhomes Association’s 
Production of Documents 

USB0176-0261 

Trustee’s Deed Upon Sale USB0262-0263 

Miscellaneous BPO’s USB0264-0310 

Documents from Bankruptcy of the Bourne 
Valley Court Trust 

USB311-361 
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2. Documents Plaintiff May Offer if Need Arises 

i. Any document disclosed by any party to this action and all documents 

disclosed by BONY as well as any documents filed in the property records. 

 

III. 
DEMONSTRATIVES 

 
1. Power Point 

Plaintiff reserves the right to produce any and all document produced by other parties to this 

litigation as well as impeachment and rebuttal evidence as necessary. 

 

DATED: August 31, 2017.   

McCarthy & Holthus, LLP    

By:  /s/ Thomas N. Beckom, Esq   
       Thomas N. Beckom, Esq 
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McCARTHY & HOLTHUS, LLP 
Kristin A. Schuler-Hintz, Esq. (NSB# 7171) 
Thomas N. Beckom, Esq.  (NSB# 12554) 
9510 West Sahara Avenue, Suite 200 
Las Vegas, NV 89117 
Telephone: (702) 685-0329  
Facsimile: (866) 339-5691 

Attorneys for Defendant, U.S. Bank  
 

IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF CLARK 

 
U.S. BANK NATIONAL ASSOCIATION ND, A 
NATIONAL ASSOCIATION 
 
    
   Plaintiff, 
 
v. 
 
GEORGE R. EDWARDS, an individual, ANY 
AND ALL PERSON UNKNOWN, CLAIMING 
TO BE PERSONAL REPRESENTATIVES OF 
GEORGE R. EDWARDS ESTATE OR DULY 
APPOINTED, QUALIFIED, AND ACTING 
EXECUTOR OF THE WILL OF THE ESTATE 
OF GEORGE R. EDWARDS; RESOURCES 
GROUP, LLC a Nevada Limited-Liability 
Company; GLENVIEW WEST TOWNHOMES 
ASSOCIATION , a Nevada non-profit 
corporation; DOES 4 through 10, inclusive, and 
ROES 1 through 10, inclusive 
 
   Defendants. 
 
 
AND ALL RELATED CLAIMS 
             

 Case No.  A-12-667690-C 
Dept. No.  XVI 
 
 

 
PLAINTIFF’S PRE-TRIAL 
MEMORANDUM 

 

           COMES NOW Plaintiff, U.S. BANK NATIONAL ASSOCIATION (“U.S. BANK”);  by 

and through their counsel of record, Thomas N. Beckom, Esq., of McCarthy & Holthus, LLP, 

hereby submit their Pre-Trial Memorandum in accordance with EDCR 2.67 and NRCP 16.1. 

Date Conference was held by Counsel:  September 11, 2017 

 

  

Case Number: A-12-667690-C

Electronically Filed
9/13/2017 2:40 PM
Steven D. Grierson
CLERK OF THE COURT
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A. STATEMENT OF FACTS 

1. On March 3, 2009; U.S. Bank N.A. gave George Edwards a $50,000.00 Equity Line of 

Credit secured by 4254 Rollingstone Dr., Las Vegas, NV 89103.  This loan was secured by 

a Deed of Trust with a Future Advance Clause filed in the property records on March 28, 

2009.   

2. The Subject Property was located in the Glenview West Townhomes HOA and governed 

by the Covenants Conditions and Restrictions of Glenview West Townhomes HOA. 

(“CC&Rs”). 

3. The CC&R’s are patently misleading and include illegal provisions.  Id.  The CC&R’s 

misrepresent to U.S. Bank, Edwards and the Public the effect of an HOA foreclosure and 

expressly state: 

 

4. On November 3, 2010; Alessi sent Mr. Edwards a pre-lien letter stating that $1,855.00 was 

due and owed.   

5. This was based the internal accounting by Glenview.  Glenview’s ledger showed that Mr. 

Edward’s HOA dues were $130.00 dollars, that he ceased paying his HOA dues in February, 

2010.   

6. On this basis, Alessi, on behalf of Glenview, liened the Subject Property.  

7. Thereafter, on March 2, 2011; Alessi and Glenview indicated in the property records that 

they would be selling the property and filed a Notice of Default and Election to Sell under 

Homeowners Association Lien in the property records.  
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8. It is worth noting at this juncture that U.S. Bank National Association indicated in their 

Deed of Trust that their mailing address was 4325 17th Avenue SW, Fargo, ND 58103.. 

9. At his deposition, David Alessi, the person most knowledgeable for Alessi & Koenig 

testified that at no point was the Notice of Default ever mailed to U.S. Bank’s address. (Ex. 

16 p. 23)(Q.  “So the Notice of Default was not mailed to the address for the lender.  Can 

we agree on that? A. It does—It appears that the Notice of Default was not mailed to 

U.S. Bank National Association ND at their Fargo, North Dakota address…..) 

10. On September 16, 2011; Alessi and Glenview indicated that they would exercise their rights 

to sell the property and filed in the property records a notice of sale.  The Notice of Sale 

indicated that $5,379.00 was owed on the property and was signed by Ryan Kerbow.. 

11. On January 25, 2012; the property sold for $5,331.00 dollars, less than the amount owed, to 

the 4254 Rollingstone Dr. Trust.  

12. No one bid on the Subject Property at the Sale according to the testimony of Eddie Haddad.  

13. From there, a Trustee’s Deed Upon Sale, also signed by Ryan Kerbow, Esq as Authorized 

Agent for Glenview West Townhomes Association, was filed in the property records 

memorializing this sale.   

14. The Declaration of Value, attached to the Deed, stated the property was worth $5,331.00. 

15. U.S. Bank’s expert will testify that the property is worth $48,000.00 based on a fair market 

value analysis.  

16. The BPO’s from U.S. Bank’s loan file show that the property is worth anywhere from 

$44,000.00 to $85,000.00 dollars.  

17. Mr. Haddad, the controlling individual behind the Resources Group was aware that litigation 

would be involved with his purchase at an HOA sale and prior to the sale: 
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18.  Mr. Haddad, the controlling manager for Resources Group, actually filed a bankruptcy 

involving the Subject Property in which he represented to the Bankruptcy Court that the 

Subject Property was encumbered by a mortgage.  . 

19. In addition, independent witnesses from Alessi further testified that they believe Mr. Haddad 

thought this property was subject to the Bank’s lien.  

20. Mr. Haddad also testified under penalty of perjury that the Subject Property was worth 

$35,000.00.   

21. Alessi, the entity the represented Glenview and foreclosed on the property, via their attorney 

Ryan Kerbow, Esq also represented Mr. Haddad at the exact same time as this sale.  

22. Mr. Kerbow, whom also signed the Notice of Sale and the Trustee’s Deed, represented 

Resources Group in Quiet Title Action.   

23. The relationship between Alessi & Koenig and Haddad was so close, that Alessi actually 

paid Mr. Haddad’s transfer tax.  

B. LIST OF CLAIMS 

a. U.S. Bank’s  Complaint 

i. Judicial Foreclosure of Deed of trust, against All Defendants 

b. Resource’s Group’s Counterclaim 

i. Quiet Title 
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ii. Declaratory Relief 

C. U.S. BANK’S AFFIRMATIVE DEFENSES TO THE COMPLAINT 

FIRST AFFIRMATIVE DEFENSE 

Plaintiff has failed to state facts sufficient to constitute any cause of action against U.S. 

Bank. 

SECOND AFFIRMATIVE DEFENSE 

To the extent that Plaintiff’s interpretation of NRS 116.3116 is accurate, the statute, and 

Chapter 116 are void for vagueness as applied to this matter. 

THIRD AFFIRMATIVE DEFENSE 

The super-priority lien was satisfied prior to the homeowners’ association foreclosure under 

the doctrines of tender, estoppels, laches, or waiver. 

FOURTH AFFIRMATIVE DEFENSE 

The homeowners’ association foreclosure sale was not commercially reasonable and the 

circumstances of sale of the property violated the homeowners’ association’s obligation of 

good faith under NRS §116.1113 and duty to act in a commercially reasonable manner. 

FIFTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred in whole or in part because of its failure to take reasonable steps 

to mitigate its damages, if any. 

SIXTH AFFIRMATIVE DEFENSE 

The Plaintiff lacks standing to bring some or all of their claims and causes of action. 

SEVENTH AFFIRMATIVE DEFENSE 

Plaintiff has cited no rule and/ or statute to override the American Rule regarding attorney 

fee shifting. 

EIGHTH AFFIRMATIVE DEFENSE 
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The sale of the property is unconstitutional pursuant to Federal Law, the due process clause 

of the 14th amendment of the United States Constitution, and Article 1 Sec. 8 of the Nevada 

Constitution. 

NINTH AFFIRMATIVE DEFENSE 

The Plaintiff received a deed which was void and/ or voidable pursuant to NRS Chapter 

112. 

TENTH AFFIRMATIVE DEFENSE 

U.S. Bank avers the affirmative defense of unclean hands. 

ELEVENTH AFFIRMATIVE DEFENSE 

U.S. Bank denies that the Plaintiff is entitled to any relief for which it prays. 

TWELETH AFFIRMATIVE DEFENSE 

U.S. Bank avers the affirmative defense of failure to do equity. 

THIRTEENTH AFFIRMATIVE DEFENSE 

The homeowners’ association did not provide proper notice of the “superpriority” 

assessment amount and the homeowners’ association foreclosure sale, and any such notice 

failed to comply with the statutory and common law requirements of Nevada and with state 

and federal constitutional law. 

FOURTEENTH AFFIRMATIVE DEFENSE 

The homeowner’s association foreclosure sale is void for failure to comply with the 

provisions of NRS Chapter 116, and other provisions of law. 

FIFTEENTH AFFIRMATIVE DEFENSE 

U.S. Bank is entitled to an offset of some, if not all, of the Plaintiffs alleged damages, if any. 

SIXTEENTH AFFIRMATIVE DEFENSE 

The Plaintiff assumed the risk in taking the actions they now aver caused them damage. 

SEVENTEETH AFFIRMATIVE DEFENSE 
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NRS 116.3116 et seq violates the 5th amendment takings clause. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

NRS 116.3116 et seq violates U.S. Bank’s Substantive Due Process Right and Fundamental 

rights under the Nevada and Federal Constitution 

NINETEENTH AFFIRMATIVE DEFENSE 

The foreclosure sale price is low, the sale is the result of oppression, fraud, and unfairness, 

and further the Plaintiff is not a bona fide purchaser. 

TWENTIETH AFFIRMATIVE DEFENSE 

This entire action is barred by the statute of limitations.  

D. LIST OF EXHIBITS  

Bates No Description 

Legal Description of Subject Property USB0001 

Delinquent Taxes for the Fiscal 2003-2004 USB002-004 

U.S. Bank Equiline Agreement USB0005-0010 

Deed of Trust  USB0011-0019 

Notice of Claim of Lien USB0020-0022 

Tax Trustee Deed  USB0023-0025 

Alessi & Koenig, LLC’s Production of 
Documents 

USB0026-0175 

Glenview West Townhomes Association’s 
Production of Documents 

USB0176-0261 

Trustee’s Deed Upon Sale USB0262-0263 

Miscellaneous BPO’s USB0264-0310 
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Documents from Bankruptcy of the Bourne 
Valley Court Trust 

USB311-361 

Deposition Transcipt of Iydad Haddad USB362-416 

Miscellaneous Title Documents USB 417-488 

Deposition Transcript of Glenview West  

Deposition Transcript of David Alessi  

Deposition Transcript of Iydad Haddad  

 

 

E. LIST OF WITNESSES 

1. Corporate Designee 
U.S. Bank National Association 
c/o McCarthy Holthus LLP 
9510 W. Sahara, Suite 200 
Las Vegas, Nevada 89117 
 

 This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case 

2. Custodian of Records 
U.S. Bank National Association 
c/o McCarthy Holthus 
9510 W. Sahara, Suite 200 
Las Vegas, Nevada 89117 

 

 This person will testify as to the authenticity and genuineness of any records, notes, 

papers, that resulted from the transaction(s) and/ or events giving rise to this litigation. 

1. NRCP 30(b)(6) Witness 
Resources Group, LLC 
c/o Michael F. Bohn, Esq 
376 Warm Spring Rd. Suite 140 
Las Vegas, NV 89119 
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This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case 

2. Custodian of Records 
Resources Group, LLC 
c/o Michael F. Bohn, Esq 
376 Warm Spring Rd. Suite 140 
Las Vegas, NV 89119 
 

This person will testify as to the authenticity and genuineness of any records, notes, 

papers, that resulted from the transaction(s) and/ or events giving rise to this litigation. 

3. George Edwards 
Address Unknown 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case 

4. Nev. R. Civ. Pro 30(b)(6) Witness 
Glenview West Townhomes Association 
c/o Marquis Aubach Coffing P.C. 
10001 Park Run Dr. 
Las Vegas, NV 89145 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case 

5. Board of Directors 
Glenview West Townhomes Association 
c/o Marquis Aubach Coffing P.C. 
10001 Park Run Dr. 
Las Vegas, NV 89145 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case 

6. Custodian of Records 
Glenview West Townhomes Association 
c/o Marquis Aubach Coffing P.C. 
10001 Park Run Dr. 
Las Vegas, NV 89145 
 

This person will testify as to the authenticity and genuineness of any records, notes, 

papers, that resulted from the transaction(s) and/ or events giving rise to this litigation. 
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7. NRCP 30(b)(6) Witness 
Alessi & Koenig, LLC 
c/o Robert A. Koenig 
9500 W. Flamingo Rd. Unit 101 
Las Vegas, NV 89147 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case.   

8. Custodian of Records 
Alessi & Koenig, LLC 
c/o Robert A. Koenig 
9500 W. Flamingo Rd. Unit 101 
Las Vegas, NV 89147 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

9. David Alessi 
Alessi & Koenig, LLC 
c/o Robert A. Koenig 
9500 W. Flamingo Rd. Unit 101 
Las Vegas, NV 89147 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

10. Person Most Knowledgeable 
Edwards George R. Trust 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

11. Mary Indalecio 
c/o Alessi & Koenig, LLC 
c/o Robert A. Koenig 
9500 W. Flamingo Rd. Unit 101 
Las Vegas, NV 89147 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

12. Carolyn Paige 
Address unknown 
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This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

13. Coporate Representative 
Republic Services, Inc 
c/o The Corporation Trust Company of Nevada 
701 S. Carson St. Suite 200 
Carson City, NV 89701 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

14. Iyad Haddad 
c/o Michael F. Bohn, Esq 
376 Warm Spring Rd. Suite 140 
Las Vegas, NV 89119 
 

This person will testify as to the authenticity and genuineness of any records, notes, 

papers, that resulted from the transaction(s) and/ or events giving rise to this litigation. 

15. Craig’s Plumbing 
c/o Law Offices of AJ Kung 
1020 Garces Ave. Suite 200 
Las Vegas, NV 89101 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

16. Ryan Kerbow 
Address Unknown 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

17. Nev. R. Civ. Pro 30(b)(6) Witness 
Sin City Realty LLC 
c/o Matt Edward Mitchell 
9500 W. Flamingo Rd. Suite 101 
Las Vegas, NV 89147 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 
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18. Huong Lam, Esq 
Address Unknown 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

19. Ryan Alexander, Esq 
Address Unknown 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

20. Nadia Haddad 
Address Unknown 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

21. Naomi Eden 
Address Unknown 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

22. Heidi Hagen 
Address Unknown 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

23. George “Chip” Holmes 
EAGLE APPRAISAL 
3565 S. Las Vegas Blvd Suite 366 
Las Vegas, NV 89109 
 

Mr. Holmes is an expert appraiser.  Mr. Holmes will testify as to the value of the property.  

A copy of his expert report and required materials is attached.  

24. Judith Fenner 
4855 W. Desert Inn Rd. 
Las Vegas, NV 89102 
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This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

25. Old West Realty, Inc 
c/o Judith Fenner 
4855 W. Desert Inn Rd. 
Las Vegas, NV 89102 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

26. J. Michal Bloom 
c/o U.S. Department of Justice 
Office of the US Trustee 
300 Las Vegas Boulevard South  
Suite 4300  
Las Vegas, NV 89101 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case 

27. Corporate Representative  
Great Bridge Properties, LLC 
c/o Stephanie Cooper Herdman, Esq 
820 South Valley View 
Las Vegas, NV 89107 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

 

28. Matt Mitchell 
Address Unknown 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

29.  Heather Last Name Unknown 
Address Unknown 
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This individual worked for Nevada legal News and periodically cried sales.  This person is 

expected to testify regarding his/ her knowledge of facts and circumstances surrounding the 

allegations and defenses made in this case. 

30. Robert Hazell 
14983 Mammoth Pl. 
Fontana, Ca 92336 
 

This person is expected to testify regarding his/ her knowledge of facts and circumstances 

surrounding the allegations and defenses made in this case. 

D. OBJECTIONS 

1) U.S. Bank Reserves the Right to Object to the Admission of Evidence on Foundational 
Grounds. 
 
E. ISSUES OF LAW 

1) Should the Court declare the Sale Void due to Failure to Serve the Notice 
of Default? 

This writer is of the opinion that a foreclosure in this manner is not “voidable” but “void.”  

This is an important difference.  The Honorable Justice Lee H. Rosenthal summed up what Deutsche 

advances here in Ocwen Loan Servicing LLC v. Gonzalez Fin Holding Inc 77 Supp. 584 (S.D. Tx 

2015) when she ruled that “If a property transfer is void, rather than voidable, then it cannot be 

taken by a bona fide purchaser.”   This is not the only jurisdiction to hold as such.  Rosenberg v. 

Schmidt 727 P.2d 778 (Ak 1986)(stating that a lack of a substantive basis to foreclose renders a sale 

“void” and that only voidable sales raise an issue of bona fide purchaser status). 

It is well established that a void, as opposed to voidable sale, can be invalidated regardless 

of any purported bona fide purchaser status.  Sonderman v. Remington Constr. Co. 127 N.J. 96 

(1996); Fjeldsted v. Lien (In re Fjelsted) 293 B.R. 12 (2003)(“bona fide purchaser status alone is 

not cause to validate a [void]sale”); Ocwen Loan Servicing LLC v. Gonzalez Fin Holding Inc 77 
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Supp. 584 (S.D. Tx 2015)(“if the foreclosure sale is void, rather than voidable, then it cannot be 

taken by a bona fide purchaser”). 

In Dimock v. Emerald Properties  the California State Court of Appeals ruled that even 

conclusive presumptions can be overcome by a void deed.  81 Cal.App.4th 868 (Cal. 2000), The 

Court ruled that the recitals in the deed must specifically state that something has occurred, as 

“conclusive” in order for the conclusive recitals to render a Deed “voidable” rather than “void.” Id. 

Due to an errant substitution of Trustee in that case, and no specific  “conclusive” recitation that  

the trustee was the proper trustee, the sale was rendered “void” not “voidable”.    

Here it is it will be shown at trial that the Notice of Default was never served on U.S. Bank, 

the beneficiary under the Deed of Trust. The proper procedures were not followed.  This sale is not 

voidable, this sale is void.   

 
2) Should the Court Unwind the Sale under Shadow wood v. N.Y. Comm. Bank 

132 Nev. Adv. Op. 5 (2016)? 
 

     U.S. Bank contends that the sales is for an inadequate purchase price and was the result of 

unfairness and oppression.  Shadow wood v. N.Y. Comm. Bank 132 Nev. Adv. Op. 5 (2016).  At 

trial U.S. Bank will evidence that (1) the purchase price was inadequate, (2) the sale was “unfair” 

and oppressive” per the restatement of mortgages, and (3) RESOURCES Management LLC Series 

6521 First View is simply not, and never was, a bona fide purchaser.  

i. U.S. Bank will evidence the Value is Insufficient 

     U.S. Bank contends as an issue of law, this honorable Court will have to determine the “value” 

of the property.  It is U.S. Bank’s position that “Fair Market Value” is the "the price which a 

purchaser, willing but not obligated to pay, would pay an owner willing but not obligated to sell,  

taking into consideration all uses to which the property is adopted and might in reason be applied." 

Lee v. Verex Assur 103 Nev. 515 (Nev. 1987) also Unruh v. Streight 96 Nev. 684 (Nev. 1980).  To 

the extent that valuation testimony is elicited that uses a different valuation standard other than 
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Unruh; U.S. Bank intends to objection to its admission on relevancy grounds.  U.S. Bank will 

evidence at trial that the sale price is “obviously inadequate” per Shadow Wood.  U.S. Bank 

contends that per Shadow Wood an “obviously inadequate” sale price is proof of unfairness and this 

in of itself should conclude trial.  

ii. U.S. Bank Will Evidence the Sale was Defective and Unfair 

    Notwithstanding this U.S. Bank additionally intends to evidence that the sale was unfair and 

“defective.”  In Shadow Wood the Nevada Supreme Court relied on Restatement of Property: 

Mortgages §8.3 for it’s analysis of whether or not the sale can be set aside.  Unfairness and 

oppression in sales per the Restatement can be evidenced by chilled bidding and defecting notices 

of sale. Restatement of Property: Mortgages §8.3 Comment(c).  First the Notice of Sale advertising 

to the public that it was (1) foreclosure under CC&R’s that stated the HOA lien was subordinate, 

(2) failed to guarantee that the property was free and clear of the mortgage. On this basis, the bidding 

was inadvertently or possibly intentionally chilled per the Restatement of Mortgage. Secondly 

U.S.Bank will demonstrate that Ryan Kerbow, the attorney for Iyad Haddad, was also the individual 

whom conducted the sale.  

iii. U.S. Bank will Evidence that RESOURCES is not a Bona Fide 
Purchaser 
 

     It is incumbent on RESOURCES here to prove they are bona fide purchasers.  Price v. Ward  26 

Nev. 387 (1902)(“ The burden is on the purchaser to show that he did not have notice of a third 

person's title”) Moore v. De Bernardi47 Nev. 33 (1923)(Burden is on Purchaser to Establish Bona 

Fide Purchaser Status).   U.S. Bank will prove that RESOURCES has no evidence they are a bona 

fide purchaser. 

     Finally U.S. Bank will prove that there is no set of facts under which RESOURCES could be a 

bona fide purchaser.  RESOURCES had constructive notice of all the foreclosure documents 

disclaiming the proper foreclosing statute and fully disclaiming title. Berge v. Fredericks 95 Nev. 
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183 (1979).  Finally, U.S. Bank will demonstrate that RESOURCES had actual notice of chilled 

bidding and under Shadow Wood they cannot be a bona fide purchaser. 

3) Should the Court Unwind the Sale as a Fraudulent Transfer 

    U.S. Bank asserted as an affirmative defense NRS Chapter 112 which does not require proof 

of intent to defraud and all a creditor must prove is that (1) their claim arose before the transfer, (2) 

there was a lack of reasonably equivalent value in the exchange, and (3) the debtor was insolvent 

at the time of making the transfer or became insolvent afterwards.  Sportsco Enters v. Morris 112 

Nev. 625, 631(1996).  The underlying policy behind the UFTA is to preserve a debtor’s assets for 

the benefit of creditors.  Herup v. First Boston Fin., LLC 123 Nev. 228 at FN 15 (2007).  As such, 

this Court should unwind the sale under NRS §112.190(1) as constructive fraudulent.  At trial U.S. 

Bank will be able to prove all of the elements of a fraudulent transfer.  

     U.S. Bank will prove that this sale was not for reasonably equivalent value and, similar to 

the Shadow Wood argument, no competent evidence is present that it was.  The reasonably 

equivalent value analysis must be performed from the creditor’s perspective of value of the asset, 

not the Defendants.  Brandt v. nVidia Corp (In re 3dfx Interactive, Inc) 389 B.R. 842 (reasonably 

equivalent value must be determined from the creditor’s, not the debtor’s perspective); Pjara Dunes 

Rental Agency Inc v. Spitters 174 B.R. 557, 578 (Bankr. N.D. Cal 1994)(same); Frontier Bank v. 

Brown 371 F.3d 1056, 1059(9th Cir 2004)(primary focus is on the net effect of the transaction on 

the debtor’s estate and the funds available to pay creditors).    

U.S. Bank will additionally evidence that their claim arose before the transfer.  Numerous courts 

have held that the relevant transfer date is not the date of the creation of the lien, but the date of the 

foreclosure sale itself.  CF Realty Trust v. Town of Hampstead  160 B.R. 461 (1993)(rejecting the 

town’s argument that the transfer occurred on the date the town recorded the tax collector’s lien and 

holding that the transfer occurred on the date the deed was recorded because that’s the date when 

the interest of the debtor is transferred); see also Butler v. Lomas & Nettleton Co., 862 F.2d 1015 
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(Bankr. Ct. App. 3rd Cir 1988) (holding that the time of the transfer in determining whether a 

fraudulent conveyance occurred is the time of the sheriff’s sale); In re Brown 104 B.R. 609 (Bankr. 

S.D.N.Y 1989)(a transfer under the fraudulent conveyance statute occurs at the time of the 

foreclosure sale); Skagit Valley Publ. Co. v. Kajac. Inc 1997 Wash App. LEXIS 531 (1997) (holding 

that under the UFTA, the transfer date is the date of the foreclosure sale).   

At the time of the HOA foreclosure in; U.S. Bank’s Deed of Trust had encumbered the property 

for quite some time.  There is no legitimate argument that U.S. Bank’s deed did not encumber the 

property.  Moreover, it does not matter whether or not the HOA recorded their CC&R’s “first” 

under this act.  All that does matter is that U.S. Bank’s obligation was in existence at the time of 

the foreclosure.  They most definitely were.  On this basis, there is no genuine issue of material fact 

on this point.    

Under NRS §112.160(2) all U.S. Bank need do it demonstrate that the Homeowner was not 

paying his debts as they came due.  The Official Comments to the Uniform Act state that “the 

presumption imposes on the party against whom the presumption is direct the burden of proving 

the nonexistence of insolvency.”  Additionally the official comment to the act indicates that HSBC 

would not need to prove nonpayment on a majority of debts in order to prove general nonpayment.  

Finally, if a creditor can prove that the sum of a debtor’s debt is greater than their assets at fair 

valuation then the Debtor is considered insolvent. NRS  §112.160(1).  U.S. Bank was attempting to 

foreclose on the Subject Property.  The HOA was attempting to foreclose on the Subject Property.  

On this basis the Wendell’s were not paying his debts as they came due.  

/…/…/ 

 

/…/…/ 

 

/…/…/ 
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F. TIME REQUIRED FOR TRIAL 

a. Plaintiff estimates that trial will take 2-3 days. 

DATED: September 13, 2017  

McCarthy & Holthus, LLP    

By:  /s/ Thomas N. Beckom, Esq   
     Thomas N. Beckom, Esq 
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Richard Vilkin 
Nevada Bar No. 8301 
Geisendorf & Vilkin, PLLC 
2470 St. Rose Parkway, Suite 309 
Henderson, Nevada 89074 
Direct Dial: (702) 476-3211 
Office phone:  (702) 873-5868 
Email: Richard@gvattorneys.com 
Attorneys for defendant and counterclaimant 
Resources Group, LLC 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
U.S. BANK NATIONAL ASSOCIATION ND, A 
NATIONAL ASSOCIATION, 
 
   Plaintiff, 
 
v. 
 
GEORGE R. EDWARDS, an individual, ANY AND 
ALL PERSON UNKNOWN CLAIMING TO BE  
PERSONAL REPRESENTATIVES OF GEORGE 
R. EDWARDS ESTATE OR DULY APPOINTED, 
QUALIFIED, AND ACTING EXECUTOR OF 
THE WILL OF THE ESTATE OF GEORGE R. 
EDWARDS; RESOURCES GROUP, LLC, a 
Nevada limited liability company; GENVIEW 
WEST TOWNHOMES ASSOCIATION, a Nevada 
non-profit corporation; DOES 4 through 10, 
inclusive, and ROES 1 through 10, inclusive, 
 
   Defendants. 
 
RESOURCES GROUP, LLC, 
 
                                   Counter-claimant, 
v. 
 
U.S. BANK NATIONAL ASSOCIATION, ND, 
 
                                   Counter-claimant. 
 
 

Case No.: A-12-667690-C  
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 On September 11, 2017, all parties conferred at the office of counsel for plaintiff, McCarthy 

Holthus, for the purpose of conducting the meeting required by EDCR 2.67.  In attendance at this 

meeting was Thomas N. Beckom, Esq on behalf of U.S. Bank N.A. and Richard Vilkin, Esq on 

behalf of Resources Group, LLC.  The 2.67 meeting was conducted and all requirements 

completed.  The parties have agreed to the designation of exhibits as well as admissibility as stated 

below. The parties also agree to withdraw their separate Pre Trial Memorandums previously filed. 

I. 
 A. BRIEF STATEMENT OF FACTS 
 

 Defendant purchased the subject residential property (4254 Rollingstone Drive, Las 

Vegas, NV 89103) at an HOA foreclosure sale on January 12, 2012.  Plaintiff owned the beneficial 

interest in a deed of trust on the property at the time of sale.  Plaintiff contends that its deed of trust 

survived the sale, defendant claims that it was extinguished. Specifically, U.S. Bank claims that 

they will be able to evidence an insufficient purchase price as well as elements of fraud, unfairness, 

and oppression in the conduct of this sale.  Furthermore U.S. Bank contends that Resources Group 

is not a bona purchaser based on its presale knowledge, information contained in the filed 

documents, as well as documents filed in the Bankruptcy proceeding for the Bourne Valley Court 

Trust of which this property was included.  Resources Group disputes these claims  and claims 

that U.S. Bank did not exhaust its legal remedies and thus is not entitled to equitable relief, that 

the sale was properly conducted under Nevada law, and that it is  a bona fide purchaser with no 

notice of any dispute as to title. 

/…/…/ 

 

/…/…/ 
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B. CLAIMS FOR RELIEF 

  Both plaintiff/counterdefendant US Bank and defendant/counterclaimant Resources 

Group, LLC seek quiet title and declaratory relief as to the residential property located at 4254 

Rollingstone Drive, Las Vegas, NV.  In addition U.S. Bank seeks a judicial foreclosure judgment 

from this Court allowing them to foreclose on the property which is the Subject of the action.   

 C. DEFENDANT’S AFFIRMATIVE DEFENSES 

   Defendant/counterclaimant Resources Group, LLC has asserted affirmative defenses of 

failure to state a claim upon which relief can be granted; plaintiff’s damages if any were caused 

by its own acts or omissions; plaintiff’s damages if any were caused by third persons over whom 

this answering defendant has no control; plaintiff is guilty of laches and unclean hands; plaintiff 

is barred from discovery by virtue of the doctrine of equitable estoppel; and plaintiff has failed to 

mitigate its damages. 

 D. PLAINTIFF’S AFFIRMATIVE DEFENSES TO THE COUNTERCLAIM 

FIRST AFFIRMATIVE DEFENSE 

Plaintiff has failed to state facts sufficient to constitute any cause of action against U.S. 

Bank. 

SECOND AFFIRMATIVE DEFENSE 

To the extent that Plaintiff’s interpretation of NRS 116.3116 is accurate, the statute, and 

Chapter 116 are void for vagueness as applied to this matter. 

THIRD AFFIRMATIVE DEFENSE 

The super-priority lien was satisfied prior to the homeowners’ association foreclosure 

under the doctrines of tender, estoppels, laches, or waiver. 

FOURTH AFFIRMATIVE DEFENSE 
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The homeowners’ association foreclosure sale was not commercially reasonable and the 

circumstances of sale of the property violated the homeowners’ association’s obligation of 

good faith under NRS §116.1113 and duty to act in a commercially reasonable manner. 

FIFTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred in whole or in part because of its failure to take reasonable 

steps to mitigate its damages, if any. 

SIXTH AFFIRMATIVE DEFENSE 

The Plaintiff lacks standing to bring some or all of their claims and causes of action. 

SEVENTH AFFIRMATIVE DEFENSE 

Plaintiff has cited no rule and/ or statute to override the American Rule regarding attorney 

fee shifting. 

EIGHTH AFFIRMATIVE DEFENSE 

The sale of the property is unconstitutional pursuant to Federal Law, the due process clause 

of the 14th amendment of the United States Constitution, and Article 1 Sec. 8 of the Nevada 

Constitution. 

NINTH AFFIRMATIVE DEFENSE 

The Plaintiff received a deed which was void and/ or voidable pursuant to NRS Chapter 

112. 

TENTH AFFIRMATIVE DEFENSE 

U.S. Bank avers the affirmative defense of unclean hands. 

ELEVENTH AFFIRMATIVE DEFENSE 

U.S. Bank denies that the Plaintiff is entitled to any relief for which it prays. 

TWELETH AFFIRMATIVE DEFENSE 
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U.S. Bank avers the affirmative defense of failure to do equity. 

THIRTEENTH AFFIRMATIVE DEFENSE 

The homeowners’ association did not provide proper notice of the “superpriority” 

assessment amount and the homeowners’ association foreclosure sale, and any such notice 

failed to comply with the statutory and common law requirements of Nevada and with state 

and federal constitutional law. 

FOURTEENTH AFFIRMATIVE DEFENSE 

The homeowner’s association foreclosure sale is void for failure to comply with the 

provisions of NRS Chapter 116, and other provisions of law. 

FIFTEENTH AFFIRMATIVE DEFENSE 

U.S. Bank is entitled to an offset of some, if not all, of the Plaintiffs alleged damages, if 

any. 

SIXTEENTH AFFIRMATIVE DEFENSE 

The Plaintiff assumed the risk in taking the actions they now aver caused them damage. 

SEVENTEETH AFFIRMATIVE DEFENSE 

NRS 116.3116 et seq violates the 5th amendment takings clause. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

NRS 116.3116 et seq violates U.S. Bank’s Substantive Due Process Right and Fundamental 

rights under the Nevada and Federal Constitution 

NINETEENTH AFFIRMATIVE DEFENSE 

The foreclosure sale price is low, the sale is the result of oppression, fraud, and unfairness, 

and further the Plaintiff is not a bona fide purchaser. 

TWENTIETH AFFIRMATIVE DEFENSE 
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This entire action is barred by the statute of limitations.  

 E. EXHIBITS: 

  The following exhibits were agreed to by the parties as to admissibility and authenticity at the 

EDCR 2.67 meeting: 

 Exhibit 1:  USB 1 

 Exhibit 2:  USB 002-004 

 Exhibit 3:  USB 0005-0010 

 Exhibit 4: USB:  0011-0019 

 Exhibit 5:  USB0020-0022 

 Exhibit 6:  USB0023-0025 

 Exhibit 7:  USB0026-175 

 Exhibit 8:  USB 176-261 

 Exhibit 9- USB 262-263 

 Exhibit 12:  USB 417-488 

 The following exhibits were not agreed to as to admissibility and authenticity: 

 Exhibit 10:  USB 264-310 

 Exhibit 11:  USB 311-361 

 Exhibit 13:  Plaintiff expert’s report 

 Exhibit 14:  Defendant expert’s report 

Exhibit 15:  Defendant’s interrogatories to and responses of plaintiff 

Exhibit 16:  Defendant’s request for admissions to plaintiff and  responses of plaintiff 

Exhibit 17:  Defendant’s request for production to and responses of plaintiff 
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Plaintiff/ Defendant’s witnesses:  The parties intend to call the following witnesses: 

1.  Iyad Eddie Haddad, manager of Resources Group, LLC. 

2. David Alessi, principal of the sales trustee Alessi & Koenig, LLC. 

3. Michael Brunson, Defendant’s valuation expert. 

4. George Holmes, Plaintiff’s Valuation Expert.  

5. The 30(b)(6) witness for plaintiff. 

6. The 30(b)(6) witness for the Glenview HOA. 

The principal issue of law to be decided at this trial is whether the first deed of trust of 

plaintiff was extinguished by the homeowner association foreclosure sale pursuant to SFR 

Investments Pool 1, LLC v. U.S. Bank, 334 P.3d 408, 130 Nev. Adv. Op. 75 (2014).  Plaintiff 

contends it was not, defendant contends it was. Specifically, Plaintiff contends that due to issue in 

the sale process the sale should be set aside under Shadow Wood Homeowners Ass’n v. New York 

Cmty Bancorp Inc. 366 P.3d 1105 (Nev. 2016). 

Time for trial:  Counsel for defendant estimates time for trial at 2-3 days. 

Date:  September 26, 2017  

GEISENDORF & VILKIN, PLLC 

 
 
By:  /s/ Richard J. Vilkin_______ 
Richard J. Vilkin, Esq. (8301) 
2470 St. Rose Parkway, Suite 309 
 Henderson, Nevada 8907 
Attorneys for defendant and  
counterclaimant Resources Group, LLC 
 

Date:  September 26, 2017 

            McCARTHY HOLTHUS LLP 

   

By:  /s/ Thomas N. Beckom, Esq   
            Thomas N. Beckom, Esq(12554) 
            9510 West Sahara Ave., Suite 200 
            Las Vegas, NV 89117 
            Attorneys for U.S. Bank 
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McCarthy & Holthus, LLP 
Kristin A. Schuler-Hintz, Esq., Nevada SBN 7171 
Thomas N. Beckom, Esq Nevada SBN 12554 
McCarthy & Holthus, LLP 
9510 W. Sahara, Suite 200 
Las Vegas, NV 89117 
Phone (702) 685-0329 
Fax (866) 339-5691 
KHintz@mccarthyholthus.com 
TBeckom@mccarthyholthus.com 
Attorneys for Plaintiff, 
U.S. BANK ND 
 

DISTRICT COURT 
CLARK COUNTY NEVADA 

 
U.S. BANK NATIONAL ASSOCIATION ND, A 
NATIONAL ASSOCIATION 
 
    
   Plaintiff, 
 
v. 
 
GEORGE R. EDWARDS, an individual, ANY 
AND ALL PERSON UNKNOWN, CLAIMING 
TO BE PERSONAL REPRESENTATIVES OF 
GEORGE R. EDWARDS ESTATE OR DULY 
APPOINTED, QUALIFIED, AND ACTING 
EXECUTOR OF THE WILL OF THE ESTATE 
OF GEORGE R. EDWARDS; RESOURCES 
GROUP, LLC a Nevada Limited-Liability 
Company; GLENVIEW WEST TOWNHOMES 
ASSOCIATION , a Nevada non-profit 
corporation; DOES 4 through 10, inclusive, and 
ROES 1 through 10, inclusive 
 
   Defendants. 
 
 
AND ALL RELATED CLAIMS. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

Case No.  A-12-667690-C 
Dept. No.  XVI 
 
 

 
U.S. BANK’S BRIEF IN SUPPORT OF 
TRIAL 

 
COMES NOW U.S. BANK NATIONAL ASSOCIATION ND, A NATIONAL 

ASSOCIATION (hereinafter “U.S. Bank”) by and through their attorney of record Thomas N. 

Beckom, Esq of the law firm of McCarthy Holthus LLP and hereby  submits this trial brief pursuant 

to EDCR 7.27.  U.S. Bank respectfully requests that this Court should declare that Resources Group 

Case Number: A-12-667690-C

Electronically Filed
9/28/2017 5:41 PM
Steven D. Grierson
CLERK OF THE COURT
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1 
LLC (hereinafter “Resources”) either took this property subject to U.S. Bank’s Deed of Trust or 

that the sale is void. 

I.  INTRODUCTION 

This Court today will be one sitting in equity weighing all the facts and circumstances of this 

case.  The nexus of this claim is that on January 25, 2012; the Glenview West Townhomes HOA 

(the “HOA”) sold real property commonly known as 4254 Rollingstone Dr., Las Vegas, NV 89103 

(hereinafter referred to as “Subject Property”).  The evidence in this case will show that this sale 

price was $5,331.00 as the property was purchased by 4254 Rollingstone Drive Trust and thereafter 

transferred to Resources Group LLC (“RESOURCES”) while U.S. Bank’s expert will testify that 

the value of the property was $48,000.00 at the time of the sale and/ or 11.1% of the fair market 

value of this property.  This property was for an obviously inadequate price.  The property was 

secured by a deed of trust in favor U.S. Bank. 

On August 30, 2012; U.S. Bank sued on one claim for a judicial foreclosure alleging that it 

properly held constructive possession of the note and the deed of trust and moreover that George 

R. Edwards was not paying the payment under the loan note and deed of trust.  U.S. Bank sued all 

subordinate interests of record, including a “subordinate” interest held by Resources whom had 

ostensibly purchased at an HOA foreclosure sale.  On September 18, 2014; the Nevada Supreme 

Court issued it’s opinion in SFR Invs. Pool 1, LLC v. U.S. Bank N.A. 334 P.3d 408 (2014) stating 

that portions of an HOA lien are “super priority.”  This changed the face of the litigation as in 

response Resources had brought a claim against U.S. Bank for Quiet Title stemming from the sale.  

U.S. Bank responded and asserted affirmative defense that inter alia the sale was a fraudulent 

transfer under NRS §112.190(1); was voidable by this Court sitting in equity as a result of a low 

purchase price and elements of fraud, unfairness, and oppression.   
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1 
 During the course of this litigation, the Nevada Supreme Court issued a clarifying opinion 

in Shadow Wood Homeowners Ass’n v. New York Cmty Bancorp 366 P.3d 1105 (Nev. 2016).  The 

Nevada Supreme Court clarified that under the equitable power of the District Court, a sale could 

be set aside if there was insufficiency of price, plus some element of fraud, unfairness, and 

oppression.  The potential bona fide purchaser status of a purchaser at an HOA foreclosure sale 

must also be considered.  While assuredly, the burden of proof is a preponderance of the evidence 

here, it is especially worth noting at this juncture that U.S. Bank contends their burden is slight 

given the sale price.   As the price goes down, and in this instance the property was purchased for a 

mere 11.1% of its asserted fair market value, a court can and should seize on any potential unfairness 

as a means to void this sale. Ballentyne v. Smith 205 U.S. 285 (1907).  At the end of the day, if this 

Court sitting in equity finds that anything is slightly unfair with this sale, then the Court has the 

power to void this sale or declare this subject to the mortgage.    

This is not a high burden for U.S. Bank to meet today. 

II. FACTS 

U.S. Bank believes they will be able to evidence at trial the following: 

1. On March 3, 2009; U.S. Bank N.A. gave George Edwards a $50,000.00 Equity Line of 

Credit secured by 4254 Rollingstone Dr., Las Vegas, NV 89103.  This loan was secured 

by a Deed of Trust with a Future Advance Clause filed in the property records on March 

28, 2009.   

2. While the Note itself was lost, U.S. Bank was entitle to enforce the note at the time of 

the loss and the loss of possession was not the result of a transfer by U.S. Bank or a 

lawful seizure. 

APP001349



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Page | 4         NV-14-612994 
 

 
 

 

M
cC

A
R

T
H

Y
 &

 H
O

L
T

H
U

S,
 L

L
P 

A
T

T
O

R
N

E
Y

S 
A

T
 L

A
W

 
95

10
 W

ES
T 

SA
H

A
R

A
 A

V
EN

U
E,

 S
U

IT
E 

 2
00

 
LA

S 
V

E
G

A
S,

 N
V

  8
91

17
 

TE
LE

PH
O

N
E 

(7
02

) 6
85

-0
32

9/
Fa

cs
im

ile
  (

86
6)

 3
39

-5
96

1 
3. The Subject Property was located in the Glenview West Townhomes HOA and governed 

by the Covenants Conditions and Restrictions of Blue Diamond Ranch.. 

4. The CC&R’s are patently misleading and include illegal provisions.  The CC&R’s 

misrepresent to U.S. Bank, Edwards and the Public the effect of an HOA foreclosure 

and expressly state: 

 

5. On November 3, 2010; Alessi sent Mr. Edwards a pre-lien letter stating that $1,855.00 

was due and owed.   

6. This was based the internal accounting by Glenview.  Glenview’s ledger showed that 

Mr. Edward’s HOA dues were $130.00 dollars, that he ceased paying his HOA dues in 

February, 2010.   

7. On this basis, Alessi, on behalf of Glenview, liened the Subject Property.  

8. Thereafter, on March 2, 2011; Alessi and Glenview indicated in the property records 

that they would be selling the property and filed a Notice of Default and Election to Sell 

under Homeowners Association Lien in the property records.  

9. It is worth noting at this juncture that U.S. Bank National Association indicated in their 

Deed of Trust that their mailing address was 4325 17th Avenue SW, Fargo, ND 58103.  

10.  David Alessi, the person most knowledgeable for Alessi & Koenig will testify that at 

no point was the Notice of Default ever mailed to U.S. Bank’s address.  

11. On September 16, 2011; Alessi and Glenview indicated that they would exercise their 

rights to sell the property and filed in the property records a notice of sale.  The Notice 
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1 
of Sale indicated that $5,379.00 was owed on the property and was signed by Ryan 

Kerbow.  

12. On January 25, 2012; the property sold for $5,331.00 dollars, less than the amount owed, 

to the 4254 Rollingstone Dr. Trust. 

13. No one bid on the Subject Property at the Sale. 

14. From there, a Trustee’s Deed Upon Sale, also signed by Ryan Kerbow, Esq as 

Authorized Agent for Glenview West Townhomes Association, was filed in the property 

records memorializing this sale. 

15. U.S. Bank’s expert will testify that the property is worth $48,000.00 based on a fair 

market value analysis.  

16. The BPO’s from U.S. Bank’s loan file show that the property is worth anywhere from 

$44,000.00 to $85,000.00 dollars.  

17. Mr. Haddad, the controlling individual behind the Resources Group was aware that 

litigation would be involved with his purchase at an HOA sale and prior to the sale. 

18.  Mr. Haddad, the controlling manager for Resources Group, actually filed a bankruptcy 

involving the Subject Property in which he represented to the Bankruptcy Court that the 

Subject Property was encumbered by a mortgage.   

19. In addition, the independent witnesses from Alessi will testify that they believe Mr. 

Haddad thought this property was subject to the Bank’s lien.  

20. Mr. Haddad also testified under penalty of perjury that the Subject Property was worth 

$35,000.00 during the Bankruptcy 

21. Alessi, the entity the represented Glenview and foreclosed on the property, via their 

attorney Ryan Kerbow, Esq also represented Mr. Haddad at the exact same time as this 

sale.  
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1 
22. Mr. Kerbow, whom also signed the Notice of Sale and the Trustee’s Deed, represented 

Resources Group in Quiet Title Actions. 

23. The relationship between Alessi & Koenig and Haddad was so close, that Alessi actually 

paid Mr. Haddad’s transfer tax.  

III. STANDARDS FOR TRIAL 

A. JUDICIAL FORECLOSURE AND ESTABLISHMENT OF A LOST NOTE 

A beneficiary under a deed of trust has two potential remedies for a breach under the 

mortgage agreement: (1) to proceed with a non judicial foreclosure under NRS Chapter 107 or (2) 

to proceed judicially under NRS §40.430 et seq. Nevada Land & Mortgage Co. v. Hidden wells 

Ranch  83 Nev. 501 (1967).  This has been the law for quite some time in that once a mortgage 

company can show a breach under a secured promissory note, then they can absolutely proceed 

under NRS §40.430.  McMillan v. United Mortgage Co.82 Nev. 117 (1966). 

In addition, U.S. Bank will also have to prove its ability to enforce a lost note.  This governed 

by NRS §104.3309 which has its own elements needed to prove U.S. Bank ability to enforce.   NRS 

§104.3309 states: 

“1.  A person not in possession of an instrument is entitled to enforce the instrument if: 

o (a)  The person seeking to enforce the instrument: 
 (1)  Was entitled to enforce the instrument when loss of possession occurred; 

or 
 (2)  Has directly or indirectly acquired ownership of the instrument from a 

person who was entitled to enforce the instrument when loss of possession 
occurred; 

o (b)  The loss of possession was not the result of a transfer by the person or a lawful 
seizure; and 

o (c)  The person cannot reasonably obtain possession of the instrument because the 
instrument was destroyed, its whereabouts cannot be determined, or it is in the 
wrongful possession of an unknown person or a person that cannot be found or is 
not amenable to service of process. 

2.  A person seeking enforcement of an instrument under subsection 1 must prove the terms 
of the instrument and his or her right to enforce the instrument. If that proof is made, NRS 
104.3308 applies to the case as if the person seeking enforcement had produced the 
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1 
instrument. The court may not enter judgment in favor of the person seeking enforcement 
unless it finds that the person required to pay the instrument is adequately protected against 
loss that might occur by reason of a claim by another person to enforce the instrument. 
Adequate protection may be provided by any reasonable means.” 

 This statutory provision allows U.S. Bank to enforce lost or stolen instruments through 

constructive possession of the promissory note as codified through Nevada’s Uniform Commercial 

Code (hereinafter “UCC”).  A.I. Credit Corp v. Gohres 299 F.Supp.2d 1156 (D.Nev. 2004).  U.S. 

Bank will need to prove that they were entitled to enforce the instrument, there was no lawful 

seizure, and that the mortgage note’s whereabouts cannot be determined.  NRS §104.3309.  U.S. 

Bank must also prove the terms of the mortgage note.  Id.  In addition, U.S. Bank will be able to 

prove that the borrower is adequately protected from a subsequent holder.  Id.at (2).  This elements 

is meant to deal with issues such as the legitimacy of the promissory note or if there is the possibility 

that a third party may later surface and try to enforce the same promissory note.  Branch Banking 

& trust Co. v. S&S Dev. Inc 620 Fed. Appx 698 (11 Cir. 2015).  Adequate protection need not be 

provided in every case, if there is certainty that the current party is the proper party to enforce the 

obligation.  Id.  

 U.S. Bank will evidence through testimony that they have constructive possession of the 

note, that the note was not lost via a transfer or law seizure, and that no subsequent party will appear 

claiming possession of the note through the testimony of its witness.  U.S. Bank will also testify 

that there is a breach of the note and that they are entitled to foreclose assuming that their Deed of 

trust is still attached to the property.  As outline below, they will be able to prove this element as 

well.  

B. QUIET TITLE 

As outlined infra U.S. bank comes to this Court, sitting in equity, for assistance.  Equity and 

common sense have always consistently gone hand in hand.  Gass v. Hampton 16 Nev. 185 

(1881)(apply equity and common sense hand in hand); Sims v. Irvine  3 U.S. 425 (1799)(same); 
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1 
Friends for All Children Inc v. Lockheed Aircraft Corp746 F.2d 816 (DC. App. 1984)(noting that 

equity and common sense go hand in hand).    As outlined below, U.S. Bank contends that the sale 

is for an “obviously inadequate” price and moreover that due to misstatements in the HOA lien 

documents that the bidding was chilled, that there was a inappropriate relationship between the 

seller and the buyer, and that U.S. Bank did not receive the Notice of Sale.   

As a predicate matter, Resources has the burden to establish quiet title in itself.  In Nevada 

in a quiet title action, the burden of proof rests with the plaintiff to prove good title.  Breliant v. 

Preferred Equities corp 918 P.2d 314 (Nev. 1996).  Nevada courts post Shadow Wood have 

typically imposed this burden on a purchaser at a HOA foreclosure sale.  Las Vegas Dev. Grp LLC 

v. Yfantis 2016 U.S. dist. LEXIS 39735 (D.Nev 2016) citing Shadow Wood Homeowners Ass’n v. 

New York Cmty Bancorp 366 P.3d 1105 (Nev. 2016). 

Shadow Wood lay out three relevant and germane inquires in this matter.  There must be an 

inadequate price, plus some element of fraud, unfairness, or oppression.  Shadow Wood 

Homeowners Ass’n v. New York Cmty Bancorp 366 P.3d 1105 (Nev. 2016). Additionally, bona fide 

purchaser status must be considered. Id.  U.S. Bank will discuss each in turn.  

1. U.S. Bank will evidence that the price is insufficient 
 

i. The Subject Property Must be Assessed Based on It’s Highest  
    and Best Use and/ or Market Value 

 
  In Shadow Wood v. N.Y. Comm Bank, the Nevada Supreme Court delineated a standard for 

analyzing this sale and announced, in line with the  Restatement of Property: Mortgages §8.3 that 

“Fair Market Value” was the proper indicator here. 132 Nev. Adv. Op. 5 at 15 (2016).  U.S. Bank 

anticipates that Resources will argue some form of “HOA litigation embroiled foreclosure value” 

however U.S. Bank contends here that arguing “HOA foreclosure value” is simply not relevant in 

this action as fair market value is the only true indicator.  

APP001354



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Page | 9         NV-14-612994 
 

 
 

 

M
cC

A
R

T
H

Y
 &

 H
O

L
T

H
U

S,
 L

L
P 

A
T

T
O

R
N

E
Y

S 
A

T
 L

A
W

 
95

10
 W

ES
T 

SA
H

A
R

A
 A

V
EN

U
E,

 S
U

IT
E 

 2
00

 
LA

S 
V

E
G

A
S,

 N
V

  8
91

17
 

TE
LE

PH
O

N
E 

(7
02

) 6
85

-0
32

9/
Fa

cs
im

ile
  (

86
6)

 3
39

-5
96

1 
The Alaska Supreme Court, citing to the U.S. Supreme Court noted that  “Fair Market Value” 

has been defined as : 

“not the fair "forced sale" value of the real estate, but the price which would result from 
negotiation and mutual agreement, after ample time to find a purchaser, between a vendor who 
is willing, but not compelled to sell, and a purchaser who is willing to buy, but not compelled 
to take a particular piece of real estate.” 
 
Baskurt v. Beal  101 P.3d 1041 (Ak 2004) 

Blacks Law Dictionary similarly defines “Fair Market Value” as: 

“The amount at which property would change hands between a willing buyer and a willing 
seller, neither being under any compulsion to buy or sell and both having reasonable knowledge 
of the relevant facts.” 
Blacks Law Dictionary 597 (6th Ed. 1990) 

Finally “Fair Market Value” is not a new idea in Nevada and Fair Market Value is defined as 

as "the price which a purchaser, willing but not obligated to pay, would pay an owner willing but 

not obligated to sell,  taking into consideration all uses to which the property is adopted and might 

in reason be applied." Lee v. Verex Assur 103 Nev. 515 (Nev. 1987) also Unruh v. Streight 96 Nev. 

684 (Nev. 1980).Black’s then goes on to state that Fair Market Value must be assessed based on 

the “highest and most profitable use.”  Id. On this basis, the “value” assessment must be done at 

Fair Market Value based on the highest and best use per Shadow Wood.  Even the Restatement takes 

the following approach: 

“The standard by which “gross inadequacy” is measured is the fair market value of the real 
estate.  For this purpose, the latter means, not the fair “fair forced sale” value of the real 
estate, but the price which would result from negotiation and mutual agreement, after ample 
time to find a purchaser, between a vendor who is willing, but not compelled to sell, and a 
purchaser who is willing to buy, but not compelled to take a particular piece of real estate.” 
Restatement of Property Third: Mortgages §8.3 Comment(b)  

The appraisal produced by U.S. Bank appraises the property at $48,000.00 based on a fair 

market purchase price with a willing buyer and seller.   

U.S. Bank will meet the first prong of the Shadow Wood test on the day of trial.   

/…/…/ 
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1 
 

ii. A Sale of Less than 20% is Proof of Unfairness 
 

In Shadow Wood the Nevada Supreme Court adopted the Restatement of Property 

Mortgages Section §8.3 as the bench mark for gross inadequacy. Numerous other jurisdictions have 

held that gross inadequacy is grounds to set aside a foreclosure sale.  U.S. Bank contends this is 

now the law in Nevada and that an “obviously inadequate” purchase price is proof of unfairness 

sufficient to satisfy Golden and Shadow Wood..  The Restate of Property Mortgage 3d §8.3(a) states 

“A foreclosure sale price obtained pursuant to a foreclosure proceeding that is otherwise 
regularly conducted in compliance with applicable law does not render the foreclosure 
defective unless the price is grossly inadequate.” 
 
 The Gross Inadequacy bench mark is the law in multiple other jurisdictions.  Baskurt v. 

Beal 101 P.3d 1041 (Ak 2004)(invalidating sale based on price alone where it was grossly 

inadequate at 15 % of fair market value).  Crown Life Ins. Co. v. Candlewood Ltd 112 N.M. 633 

(NM 1991)(15% of fair market value was inadequate and was a basis to set aside the sale on price 

alone); United Oklahoma Bank v. Moss 1990 OK 50 (Okla 1990)(20% of fair market value 

inadequate and reversing trial court when said court refused to vacate the sale);. Rife v. Woolfolk  

169 W.Va 660 (W.Va 1982)(holding 14% of fair market value inadequate and that “there need be 

no showing of fraud, or any impropriety in the conduct of the sale, to set aside a sale where the 

price paid is so inadequate that it shocks the conscience”); also Shadow Wood Homeowners 

Association inc v. NY Com. Bank 132 Nev. Adv. Op 5 at 15 (2016) citing Restatement (Third) of 

Prop: Mortgages §8.3 cmt b.(1997)(“A court is warranted in invalidating a sale  where the price is 

less than 20 percent of fair market ….”). 

In analyzing and adopting the Restatement §8.3, the Supreme Court of Arizona noted that a 

sale of real property under power of sale…may be set aside solely on the basis that the bid price 

was grossly inadequate.”  Krohn v. Sweetheart Props LTD 203 Ariz. 205 (Az 2002).  In Arizona, 
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1 
as in Nevada, there must be an insufficiency of price plus a elements of fraud unfairness, or 

oppression as accounts for and brings about the inadequacy of price.  Id.at 212.   

Yet in adopting the Restatement §8.3 the Arizona Supreme Court noted that “gross 

inadequacy is proof of unfairness “sufficient to set aside a sale and further adopted the Restatement 

§8.3 at the 20% benchmark.  Id. 

U.S. Bank contends that the Nevada Supreme Court has now adopted this stance. Shadow 

Wood Homeowners Association inc v. NY Com. Bank 132 Nev. Adv. Op 5 at 15 (2016) citing 

Restatement (Third) of Prop: Mortgages §8.3 cmt b.(1997)(“A court is warranted in invalidating a 

sale  where the price is less than 20 percent of fair market …”).The 3rd Circuit Court of Appeals has 

noted in applying Restatement §8.3 that:  

Under the Restatement, Third of Property: Mortgages § 8.3, with respect to the adequacy of a 
foreclosure sale price, the term "gross inadequacy" is clarified to some extent by the Comment 
which provides that a court "is warranted in invalidating a sale where the price is less than 20 
percent of fair market value and, absent other foreclosure defects, is usually not warranted in 
invalidating a sale that yields in excess of that amount." Restatement (Third) of Prop.: 
Mortgages § 8.3 cmt. b. (1997). The Comment further states that the trial court's judgment in 
matters of price adequacy is entitled to particular deference but notes that in "extreme cases a 
price may be so low (typically well under 20% of fair market value) that it would be an abuse 
of discretion for the court to refuse to invalidate it."  

Bank of N.S. v. Family Broad Inc. 121 Fed. Appx. 440 (2005) 

The State of Washington, in applying Restatement §8.3 takes the same approach.  Alpha 

Imperial Bldg v. Schnitzer Family Investment , LLC 2005 Wash.App. LEXIS 482 (Wa App. 

2005)(noting that that a foreclosure sale can and should be set aside under Restatement §8.3 if it is 

less than 20%).   

Here U.S. Bank has performed an appraisal showing that the property was worth $48,000.00 at 

the time of the foreclosure sale. Resources paid $5,331.00 for the Subject Property at the time of 

the sale.    This is 11.1% of Fair Market Value and under Shadow Wood and the Restatement §8.3 

this is grossly and/ or “obviously” inadequate.  On this basis, the sale can be voided or declared 

subject to U.S. Bank’s Deed of Trust.   
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2. U.S. Bank will evidence that the sale is unfair 

 
Even if the price is not unfair as a matter of law, sufficient unfairness is present to void this sale 

under Tomiyasu and Shadow Wood.  U.S. Bank contends that the “unfairness” is a moving target 

and that the “unfairness” necessary to void a sale moves down.  This sale is for less than 3% of Fair 

Market Value.    

There is little actual case law in Nevada as to what constitutes “unfairness.”  The U.S. Supreme 

Court in Ballentyne indicated that when the inadequacy of price is great then the slightest 

circumstances of unfairness will operate to set aside the sale. Ballentyne v. Smith 205 U.S. 285 

(1907).  The Nevada Federal Court has recently used Ballentyne as a basis to void a sale under 

Shadow Wood. Zyzzx 2 v. Dizon  2016 U.S. Dist. LEXIS 39467 (D.Nev. 2016)( "if there be great 

inadequacy, slight circumstances of unfairness in the conduct of the party benefited by the sale will 

be sufficient to justify setting it aside. It is difficult to formulate any rule more definite than this, 

and each case must stand upon its own peculiar facts.").   The Arizona Supreme Court has echoed 

this sentiment.  Krohn v. Sweetheart Props LTD 203 Ariz 205 (Ariz 2002) citing Baldwin v. Brown 

193 Cal. 345 (Cal 1924).  Other jurisdictions have further indicated that that “when the inadequacy 

of consideration is great and the notice of sale given by the officers is vague, or from any act of his, 

bidders are kept away from the place of sale, who would have bid for the land if there, an 

unconscionable advantage was obtained by the purchaser, who bid off the land at a grossly 

inadequate price, a court of equity will interfere and set aside the sale so made.” Parker v. Glenn 

72 Ga. 637 (1884)  This sentiment has been expressed more recently in Missouri, in that a defective 

Notice of Sale, no matter how slight the defect, is grounds for a court in equity in invalidate the sale 

when the price is grossly inadequate. Meng v. Citimortgage Inc 2013 U.S. Dist. LEXIS 45402 (Mo 

2013). 

Unfairness is not limited to mere actions of the purchaser and/ or trustee in some circumstances.  

“Unfairness from any cause which operates to the prejudice of an interested will abundantly justify 
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1 
a…court in refusing to approve a sale.  Levy v. Broadway-Carmen Bldg Corp 366 Ill 279 (Ill 1937)  

Unfairness is not a set standard.  Under California law “gross inadequacy of price coupled with 

even slight unfairness or irregularity is a sufficient basis” for setting aside a sale.  Whitman v. 

Transtate Title Co. 165 Cal. App. 3d 312 (1985) 

Illustrations of “slight unfairness” are numerous.  A grossly inadequate price coupled with a 

failure to postpone a sale is considered slightly unfairness in California. Whitman v. Transtate Title 

Co. 165 Cal.App.3d 312 (1985). The 9th Circuit has found also under California Law  that listing a 

property as being on the “Southwest Corner” as opposed to the “Southwest Quarter” coupled with 

a grossly inadequate sales prices is unfair and grounds to avoid a sale when there is a grossly 

inadequate price.  In re Worcester 811 F.2d 1224 (9th Cir. 1987).  Indeed in Arkansas, stating that 

one is selling property “under attachment” as opposed to “under execution” when coupled with a 

grossly inadequate sales prices is considered sufficient unfairness to set aside a sale. Hinton v. Elliot 

187 Ark. 907 (1933).  “Where there is gross inadequacy, the courts seize upon slight additional 

circumstances which render confirmation inequitable.”  Id.at 910. 

The Supreme Court of the United States in Ballentyne noted that there was sufficient unfairness 

present when there was (1) a meager sum bid by a purchaser and (2) the property was worth well 

in excess of the price sold that on that basis the sale could be set aside.  Ballentyne v. Smith205 U.S. 

285 (1907).  Graffam v. Burgess sets out numerous interesting things which constitute unfairness.  

Graffam v. Burgess  117 U.S. 180 (1886).  A storm on the day of a judicial sale has been found to 

unfair.  Id.192.    Additionally “Gross inadequacy of price…needs but slight additional support, 

such as utter absence of description of property to be sold…” 

Kloepping v. Stellmacher is another interesting microcosm of mortgage foreclosure law.  In 

New Jersey inadequacy of price itself is not sufficient to set aside a conveyance, nor is it per se 

proof of fraud.  21 N.J. 328 (1871).  In Kloepping  no fraud was shown as to the purchaser or the 

sheriff conducting the sale  and the totally of the circumstance showed the sale was conducted 
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1 
legally.  Id.  Kloepping received process and indeed actually tore up the summons.  Id. The sale was 

set aside.  Id. 

U.S. Bank will evidence slight unfairness today as delineated infra.  

i. The Notice of Sale Fails to Guarantee the Property 
 

The evidence will show that the HOA causes a problem in their Notice of Sale and states: 

  

NRS §116.31165 governs the Notice of Sale.  NRS §116.31165(3)(b) only requires 

expressly the following statement in the Notice of Sale: 

“WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS YOU PAY THE 
AMOUNT SPECIFIC IN THIS NOTICE BEFORE THE SALE DATE, YOU COULD 
LOSE YOUR HOME EVEN IF THE AMOUNT IS IN DISPUTE. YOU MUST ACT 
BEFORE THE SALE DATE.  IF YOU HAVE ANY QUESTION PLEASE CALL (name 
and telephone number of the contact person for the association).  IF YOU NEED 
ASSISTANCE PLEASE CALL THE FORECLOSURE SECTION OF THE 
OMBUDSMAN’S OFFICE, NEVADA REAL ESTATE DIVISION AT (tolle-free 
telephone designate by the Division IMMEDIATELY.” 
 

NRS §116.31165(3)(a) requires “the amount necessary to satisfy the lien as of the date of 

the proposed sale”  The HOA’s Notice of Sale includes these two provisions.  NRS §116.31165 

however does not require the following statement: 

 

It is the portion of this notice which U.S. Bank takes issue in the respects that the sale is 

made without covenant or warranty, assumedly to acknowledge the lack of a warranty deed, yet 
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1 
then goes on to state that the purchaser may not have (1) title, (2) possession, and may (3) have to 

pay a mortgage.   

Despite the sale’s location in Las Vegas, Foreclosure Law does not contemplate an 

invitation to play real property “roulette” which is what the Notice of Sale does.  The Notice of Sale 

adds in verbal surplusage, not required by statute, which invites a bidder to “spin the wheel” and 

purchase a chance to possibly own a piece of real property.  The HOA states the buyer may not get 

a house.  Similar to Worcester and Hinton cited above the HOA simply cannot hide behind NRS 

116.31164 (requiring a deed without warranty) as grounds to justify a notice of sale which is an 

invitation to gamble, not an advertisement for real property.  If placed the word “corner” instead of 

“quarter” is unfair then if the Court adopts the reasoning in Worcester the sale mush be set aside.  

811 F.2d 1224 (9th Cir. 1987).  In fact, this notice of sale is similar to selling property “under 

attachment” as opposed to “under execution” and U.S. Bank contends the Arkansas Supreme Court 

would also set this sale aside.  Hinton v. Elliot 187 Ark. 907 (1933).  U.S. Bank contends that this 

advertisement actually discourages the public from attending this sale in light of this and no party 

not “in the know” would attend this sale.  For emphasis, “where there is gross inadequacy, the courts 

seize upon slight additional circumstances which render confirmation inequitable.”  Id.at 910.  This 

Notice of Sale meets the unfairness threshold here.  

ii. The Notice of Lien and the Notice of Default Allude to a Sub  
    Priority Lien Sale 
 

As delineated supra the Notice of Lien and both Notices of Default reference NRS §117.070 

as the statute which the HOA may be foreclosing under.  The reference to NRS §117.070 is critical 

because NRS §117.070 states that a Condominium lien is a sub priority lien.  NRS §117.070 

specifically states  

“Such lien shall be prior to all other liens recorded subsequent to the recordation of the 
notice of assessment except that the declaration of restrictions may provide for the 
subordination thereof to any other liens and encumbrances. Unless sooner satisfied and 
released or the enforcement thereof initiated as provided in subsection 3, such lien shall 
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1 
expire and be of no further force or effect 1 year from the date of recordation of the notice 
of assessment, but the 1-year period may be extended by the management body for not to 
exceed 1 additional year by recording a written extension thereof.” 
 
It is critical here that an HOA needs to explain what they are selling to the public.  The 

purpose of an HOA sale is to maximize the value of assets for the benefit of the homeowners, the 

HOA, and all of the secured lenders.   The lien documents need to be calculated to generate bidders.  

Here time and time again, the HOA tries to use some genre of catch all not to conduct the sale in 

good faith but protect themselves.  This is not and should not be how a foreclosure sale operates.  

As delineated infra these cumulative errors here lead to an inequitable result for U.S. Bank and Mr. 

Webb. Similar to Worcester and Hinton this sale should either be set aside or declared subject to 

U.S. Bank’s Deed of Trust.  

iii. The Bidding Was Inadvertently Chilled 
 

The cumulative errors in the Notice of Sale, Notice of Default, and Notice of Lien ultimately 

led to inadvertent bid chilling on the day of the sale as will be evidenced by the testimony of Iydad 

Haddad and others. 

Chilled bidding can and is a type of unfairness sufficient to set aside a foreclosure sale.  Gelfert 

v. National city Bank 313 U.S. 221, 232 (1941).  Misunderstanding as to the risk associated with a 

particular piece of real property which causally relate to chilled bidding do constitute unfairness to 

set aside a sale.  Golfland Enteertainment Ctrs. V. Peaks Inv. 119 F.3d 852, 860 (10th Cir 1997); 

United States v. Clinger  2002 U.S. Dist. LEXIS 20458 (D.Colo 2002); also United States v. 

Tempelman 2002 U.S. Dist. LEXIS 3111 (D.NH 2002) 

U.S. Bank contends the bidding was unintentionally chilled per the Restatement as adopted by 

Shadow Wood.  “Chilled bidding” comes in 2 forms: intentional and unintentional.  Alpha Imperial 

Bldg LLC v. Schnitzer Family Investment LLC 2005 Wash. App. LEXIS 482 (WashApp. 2005).  

Intentional chilled bidding occurs when there is collusion for the purpose of holding down the bids.  
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1 
Id. The second, and more applicable, standard however consists of inadvertent and unintentional 

acts by the trustee that have the effect of suppressing the bidding. Id. 

The evidence will show that Mr. Haddad was aware bidding was chilled at these sales.  The 

HOA inadvertently, in effort to mitigate their own liability, advertised (a lien sale which may have 

been subject to a mortgage.  These cumulative errors by the HOA invoke the Balentyne sliding scale 

analysis wherein minor unfairness voids the sale, especially at less than 3% of Fair Market Value.  

“Unfairness from any cause which operates to the prejudice of an interested will abundantly justify 

a…court in refusing to approve a sale.  Levy v. Broadway-Carmen Bldg Corp 366 Ill 279 (Ill 1937).  

This is another reason for a court in equity to either declare this sale subject to the deed of trust or 

set aside the sale.  

iv. The HOA misrepresented the asset being sold in their CC&R’s 

 
 In Zyzzx 2 v. Dizon the Honorable Judge Mahan again dealt with the type HOA foreclosure 

there.  Zyzzx 2 v. Dizon 2016 U.S. Dist. LEXIS 39467 (2016).  That case  Judge Mahan found a 

grossly inadequate price when the property was worth $210,000 (such as here) and the purchaser 

paid $15,000.00 for the property (three times what Resources paid).  Judge Mahan found that the 

purchase price was grossly inadequate. Judge Mahan then went on to find that when the HOA 

“represented to both the general public as well as Wells Fargo that the association’s foreclosure 

would not extinguish the first deed of trust” this was unfair.  As previously briefed, this must be 

compare to the) a Notice of Sale which completely disclaims title and Section 5.08 of the CC&R’s 

which states: 
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1 
 Similarly to Dizon the HOA misrepresented to (1) Resources, (2) U.S. Bank, and (3) the 

Public the nature of what was being sold.  Testimony from the HOA and a reading of the CC&R’s 

will show this.  It is small wonder that the sale was for such a paltry amount based on the chilled 

bidding and misrepresentation which Resources took constructive notice of.  

v. Fraudulent Conduct of Alessi 

Finally there is the issue of the fraudulent conduct of Alessi and Resources in this 

transaction.  Ryan Kerbow, an individual who conducted a sale which was not noticed on U.S. 

Bank, was the purchaser’s attorney.  The Notice of Default was not noticed on U.S. Bank, which 

is completely undisputed.  The CC&R’s misrepresented the lien status of the lien.  No one showed 

up at this sale.  This is insider dealing at it’s worst. 

vi. Failure to Serve the Notice of Default is Unfair and/ or renders the Sale Void 

This writer is of the opinion that a foreclosure in this manner is not “voidable” but “void.”  This 

is an important difference.  The Honorable Justice Lee H. Rosenthal summed up what Deutsche 

advances here in Ocwen Loan Servicing LLC v. Gonzalez Fin Holding Inc 77 Supp. 584 (S.D. Tx 

2015) when she ruled that “If a property transfer is void, rather than voidable, then it cannot be 

taken by a bona fide purchaser.”   This is not the only jurisdiction to hold as such.  Rosenberg v. 

Schmidt 727 P.2d 778 (Ak 1986)(stating that a lack of a substantive basis to foreclose renders a sale 

“void” and that only voidable sales raise an issue of bona fide purchaser status). 

 It is well established that a void, as opposed to voidable sale, can be invalidated regardless 

of any purported bona fide purchaser status.  Sonderman v. Remington Constr. Co. 127 N.J. 96 

(1996); Fjeldsted v. Lien (In re Fjelsted) 293 B.R. 12 (2003)(“bona fide purchaser status alone is 

not cause to validate a [void]sale”); Ocwen Loan Servicing LLC v. Gonzalez Fin Holding Inc 77 

Supp. 584 (S.D. Tx 2015)(“if the foreclosure sale is void, rather than voidable, then it cannot be 

taken by a bona fide purchaser”). 

APP001364



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Page | 19         NV-14-612994 
 

 
 

 

M
cC

A
R

T
H

Y
 &

 H
O

L
T

H
U

S,
 L

L
P 

A
T

T
O

R
N

E
Y

S 
A

T
 L

A
W

 
95

10
 W

ES
T 

SA
H

A
R

A
 A

V
EN

U
E,

 S
U

IT
E 

 2
00

 
LA

S 
V

E
G

A
S,

 N
V

  8
91

17
 

TE
LE

PH
O

N
E 

(7
02

) 6
85

-0
32

9/
Fa

cs
im

ile
  (

86
6)

 3
39

-5
96

1 
In Dimock v. Emerald Properties  the California State Court of Appeals ruled that even 

conclusive presumptions can be overcome by a void deed.  81 Cal.App.4th 868 (Cal. 2000), The 

Court ruled that the recitals in the deed must specifically state that something has occurred, as 

“conclusive” in order for the conclusive recitals to render a Deed “voidable” rather than “void.” Id. 

Due to an errant substitution of Trustee in that case, and no specific  “conclusive” recitation that  

the trustee was the proper trustee, the sale was rendered “void” not “voidable”.    

Here the evidence will show that the Notice of Default was never served on U.S. Bank, the 

beneficiary under the Deed of Trust. (The proper procedures were not followed.  This sale is not 

voidable, this sale is void.   

3. Resources will not be found to be a bona fide purchaser  
 

The evidence will show that Resources is not a bona fide purchaser for two reasons.  First 

Resources will not met their burden of production under Nevada law as bona fide purchaser status 

is their burden.  Secondly, they had constructive notice of the defective lien documents which 

resulted in the chilled bidding.  

It is incumbent on Resources here to prove they are bona fide purchasers.  Price v. Ward  26 

Nev. 387 (1902)(“ The burden is on the purchaser to show that he did not have notice of a third 

person's title”) Moore v. De Bernardi47 Nev. 33 (1923)(Burden is on Purchaser to Establish Bona 

Fide Purchaser Status).  The Nevada Supreme Court cited to both Moore as well as Bailey  in 

Shadow Wood. Shadow Wood HOA v. N.Y. Cmnt Back 132 Nev. Adv. Op. 5 At 23 (2016).  In Bailey 

the burden of establishing bona fide purchaser status was directly at issue and the Nevada Supreme 

Court held: 

“The authorities are practically unanimous in holding that, in a suit by one asserting a prior 
equity, unless exceptional circumstances exist, the duty devolves upon  the defendant, who 
seeks to establish a superior equity upon the basis that he is a bona fide purchaser, to both 
allege and prove all of the essential elements constituting him such bona fide purchaser, that 
is to say, a purchaser for a valuable consideration without notice of the prior agreement and 
the equity resulting therefrom.” 
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1 
Bailey v. Butner 64 Nev. 1 (1947) 

Moreover in Nevada this is a general common sense approach.  Cooper v. Pacific Auto Ins. 

Co.95 Nev. 798 (1979).  For example, in Nevada an individual cannot purchase a car at a bar for 

$5,000.00, be given all lawful documents for ownership of the car, have no actual notice of any 

issues, and thereafter claim bona fide purchaser status.  Cooper v. Pacific Auto Ins. Co.95 Nev. 798 

(1979).  This is because, as the trial judge in that case found, basic common sense dictates that you 

should not buy a discounted car at a bar while having no clue what you are getting.  Id. In Nevada 

people are simply not “bona fide” when common sense dictates that something is amiss.  Id. 

Once someone is put on inquiry notice of something as basic as whether or not the property 

was free and clear of a mortgage or whether or not they were going to be trespassed, in Nevada time 

and time again this ripens the burden of proof for bona fide purchaser status to the party asserting 

the status.  Berg v. Fredicks  591 P.2d 246 (Nev. 1979).  Legitimate questions of possession have 

always raised a presumption against bona fide purchaser status in favor of the party moving to set 

aside the transaction.  Brophy Mining Co.v. Brophy & Dale Gold & Silver Mining Co.15 Nev. 101 

(1880).  It is incumbent on RESOURCES to demonstrate that they are bona fide purchasers.   

Under Berg Notices of Default, the chilled bidding, and the Mortgage Protection Clause 

raise a presumption against bona fide purchaser status here.  The Notice of Sale disclaims 

everything.  At this point, under Berg the burden shifts to Resources  as under Berg "[the] purchaser 

put upon inquiry may   rebut the presumption of notice by showing that he made due investigation 

without discovering the prior right or title he was bound to investigate ."  Berge v. Fredericks 95 

Nev. 183 (1979).  The Honorable Justice Belknap summarize this very effectively in 1902 when he 

wrote on behalf of a unanimous Nevada Supreme Court that  

"Purchasers are bound to use a due degree of caution in making their purchases, or they will 
not be entitled to protection. Caveat emptor is one of the best settled maxims of the law, and 
applies exclusively to a purchaser. He must take care, and make due inquiries, or he may 
not be a bona fide purchaser. He is bound not only by actual, but also by constructive notice, 
which is the same in its effect as actual notice. He must look to the title papers under which 
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1 
he buys, and is charged with notice of all the facts appearing upon their face, or to the 
knowledge of which anything there appearing will conduct him. He has no right to shut his 
eyes or his ears to the inlet of information, and then say he is a bona fide purchaser without 
notice." (Simmons Creek Coal Co. v. Doran, 142 U.S. 437; Everdson v. Mayhew, 65 Cal. 
163; Beatty v. Crewdson, 124 Cal. 577.) 
Price v. Ward  26 Nev. 387 (1902) 
 
It is completely unclear to this writer how a Notice which says “You may have to pay a 

mortgage and may not have title” is not sufficient to put Resources on inquiry and even constructive 

notice that there was an issue with their title.  This language is not required anywhere in NRS 

§116.3116 et seq and essential functions as a caveat emptor for the purchaser.  .  

B. THIS SALE IS VOID UNDER THE UNIFORM FRAUDULENT TRANSFER ACT 

Additionally, the HOA sale will be found void as a constructively fraudulent transfer under NRS 

§112.190(1).  In describing why states should adopt fraudulent transfer law the Uniform Law 

Commission has made the following statement: 

“Credit is essential to the economic life of this country.  Consumer credits, commercial credit, 
secured and unsecured credit enter into our lives every day.  Credit remains available so long 
as those who extend it are given certain assurances about their rights at default1.” 
 
The UFTA , as adopted through NRS Chapter 112, is intended to provide these assurances.  

NRS §112.190(1) which states in pertinent part that a transfer of an asset of a debtor is voidable if 

the creditor’s claim arose before the transfer and the debtor received less than reasonably equivalent 

value at a time when he or she was insolvent and/or became insolvent thereafter. The Nevada 

Supreme Court has stated that the underlying policy behind the UFTA is to “preserve the debtor’s 

assets for the benefit of creditors.”  Herup v. First Boston Fin., LLC 123 Nev. 228 at FN 15 (2007)2.  

A claim under NRS §112.190(1) is very straight forward.  It does not require proof of intent to 

defraud and all a creditor must prove is that (1) their claim arose before the transfer, (2) there was 

                                                 
1 Available at http://www.uniformlaws.org/Narrative.aspx?title=Why States Should Adopt UVTA  
2 For clarity to the Court, this pleading periodically references Bankruptcy law.  In Nevada Bankruptcy law is in pari 
material to the UFTA and therefore it is persuasive and therefore this is proper.  Herup v. First Boston Fin., LLC 123 
Nev. 228 at FN 15 (2007) 
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1 
a lack of reasonably equivalent value in the exchange, and (3) the debtor was insolvent at the time 

of making the transfer or became insolvent afterwards.  Sportsco Enters v. Morris 112 Nev. 625, 

631(1996).  

As outlined in greater depth below, U.S. Bank can prove all of the elements of a constructively 

fraudulent transfer under NRS §112.190(1).    Per NRS §112.210(1)(a), this Court must order this 

transfer avoided to the extent necessary to satisfy U.S. Bank’s claim. 

1. The HOA Foreclosure was a Covered Transfer under the Act 

Under the UFTA any transfer which greatly reduces the value of assets available to creditors 

is considered a covered transfer under the act.  In interpreting the state of Washington’s UFTA, a 

federal court in Washington has noted that “any transaction that greatly reduces the value of a 

debtor’s estate may be a transfer.”Aqua-Chem, Inc v. Marine Sys. 2014 U.S. Dist. LEXIS (2014).  

A Florida Bankruptcy Court has echoed this sentiment in that a transfer is to be construed as broadly 

as possible and that “all technicality and narrowness of meaning is precluded.”  In re Thrift 

Dutchman, Inc 97 B.R. 101 (Fl 1988).  The Nevada Bankruptcy Court has noted that the term 

“transfer” is to be construed as broadly as possible as fraudulent transfer law was intended to 

provide the maximum protection of creditors.  Lehtonen v. Time Warner Inc. 332 B.R. 417 (D.Nev 

2005).  Additionally, NRS §112.150(12) clarifies what is considered a transfer and specifically 

states that transfer means “every mode” and goes on to state that involuntary disposition or parting 

with an asset, such as a foreclosure,  is considered a transfer3.   

Finally, to take away any question on this to the contrary, Official Comment 12 to Section 

1 of the Uniform Act which discusses the meaning of “transfer” refers to no less than four (4) cases, 

all of which involve execution and foreclosure sales and states that are covered under the act.  

                                                 
3 “Transfer” means every mode, direct or indirect, absolute or conditional, voluntary or involuntary, of disposing of 
or parting with an asset or an interest in an asset, and includes payment of money, release, lease and creation of a lien 
or other encumbrance.” NRS §112.150(12) (Emphasis Added).   
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1 
Uniform Fraudulent Transfer Act Section 1 Official Comment 12 citing  Hearn 45 St. Corp. v. Jano, 

283 N.Y. 139, 27 N.E.2d 814, 128 A.L.R. 1285 (1940) (execution and foreclosure sales); Lefkowitz v. 

Finkelstein Trading Corp., 14 F.Supp. 898, 899 (S.D.N.Y. 1936) (execution sale); Langan v. First Trust 

& Deposit Co., 277 App.Div. 1090, 101 N.Y.S.2d 36 (4th Dept. 1950), aff'd, 302 N.Y. 932, 100 N.E.2d 

189 (1951) (mortgage foreclosure); Catabene v. Wallner, 16 N.J.Super. 597, 602, 85 A.2d 300, 302 

(1951) (mortgage foreclosure). 

The statute is clear on its face that every mode, including the involuntary disposition of an 

asset and specifically a foreclosure sale, is subject to the UFTA.  There can be no argument that this 

is not a transfer.  The evidence will show the HOA foreclosed on January 25, 2012 yet U.S. Bank 

will evidence that the Deed of Trust which U.S. Bank claims their rights has encumbered the 

property since 2009.  The evidence will show the first Lien Notice did was not issued until 2010. 

All of this demonstrates that the Deed of Trust predated the HOA’s lien and/ or foreclosure rights.  

2. An HOA foreclosure does not provide reasonably equivalent value in Nevada. 
 

The UFTA actually specifically contemplates voiding foreclosures.  True to this point NRS 

§112.170 exempts certain foreclosures from the act, yet does not exempt the HOA foreclosure.  

NRS §112.170 states in pertinent part that: 

“a person gives a reasonably equivalent value if the person acquires an interest of the debtor 
in an asset pursuant to a regularly conducted, noncollusive foreclosure sale or execution of 
a power of sale for the acquisition or disposition of the interest of the debtor upon default 
under a mortgage, deed of trust or security agreement.” 
 

 The Nevada UFTA expressly delineates between a lien created by agreement and a statutory 

lien.  NRS §112.150(8).  Yet the term “statutory lien” is nowhere to be found in NRS §112.170(2).  

The HOA super-priority lien is clearly a statutory lien in direct derogation to the common law.  

 When construing a statute Courts must first inquire whether an ambiguity exists in the language 

of the statute. State v. Quinn 117 Nev. 709, 718 (2001). If the words of the statute have a definite 

and ordinary meaning, Courts should not look beyond the plain language of the statue unless it is 
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1 
clear that the meaning was not intended.  Id.  On this analysis, the language in NRS Chapter 112 is 

plain on its face that a statutory HOA lien is not included as receiving reasonably equivalent value 

under state law.  This places the HOA lien outside of the purview and protections of NRS §112.170 

The Nevada Supreme Court has additionally noted that when a statute, such as NRS §112.170 

includes a list of items to be included, the anything not included on the list is to be expressly 

excluded.  Galloway v. Truesdell 83 Nev. 13 (1967)(the maxim Expressio Unius Est Exclusio 

Alterius states the expression of one thing leads to the exclusion of other) see also SFR Invs. Pool 

1, LLC v. U.S. Bank N.A. 334 P.3d 408 (Nev. 2014)(stating that  under the maxim Expressio Unius 

Est Exclusio Alterius the only enumerated restriction in NRS 116 on an HOA foreclosure was  

institution of a foreclosure mediation and that therefore this excluded the requirement for a judicial 

foreclosure).   The term statutory lien and/ or HOA lien is not included in NRS §112.170.  Under 

Truesdell this draws a negative inference that an HOA foreclosure was never intended to be 

included under the protections of NRS §112.170. 

NRS §112.170 does not say “HOA foreclosure” or “foreclosure under NRS Chapter 116.”  

Under NRS §112.170 this type of foreclosure is excluded from the statute. The legislature is 

presumed to be aware of every single provision of law when they draft a statute.  Even when NRS 

§112.220 was revised by legislature in 1999, after the enactment of NRS §116.3116 et seq, in the 

adoption of an updated Uniform Commercial Code, the legislature continued to not exempt the 

HOA.  Both NRS §112.220 as well as NRS §116.3116 were actually amended in 1999, side by side, 

in Senate Bill 62 as Sections 162 and 163 yet even then the legislature never took the additional 

step of exempting the HOA foreclosure from NRS Chapter 112 and only exempted the Uniform 

Commercial Code4 specifically and by name and specific reference to the stattue.  NRS 

§112.220(5)(b)  Moreover, under basic due process principals in this state NRS §116.31166 does 

                                                 
4 Available at http://www.leg.state.nv.us/Statutes/70th/Stats199903.html#Stats199903page389 (Last Visited 
November 5, 2015) 
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1 
not provide a defense to a claim under the UFTA.  Wright v. Cradlebaugh 3 Nev. 341 

(1867)(holding that a Statute providing that a deed was “conclusive proof” would violate the 

Nevada Constitution and therefore cannot be interpreted in that manner).  At this juncture this Court 

should not only presume this was intentional, but the balance of everything leads to the conclusion 

that this actually intentional.   

3. Since the HOA foreclosure does not provide statutory reasonably equivalent value, 
Value must Be Assessed from the Creditor’s Perspective at Market Value 
 

To the extent that the Resources attempts to argue that somehow the value of the asset was 

tainted by a legal and factual scenario instigated by the HOA and their purchasers, this argument 

will be without merit.  Value under NRS Chapter 112 must be analyzed from the creditor’s 

perspective and at market value.   

The underlying policy behind the UFTA is to preserve a debtor’s assets for the benefit of 

creditors.  Herup v. First Boston Fin., LLC 123 Nev. 228 at FN 15 (2007) In light of this basic 

public policy behind the act, reasonably equivalent value analysis must be performed from the 

creditor’s perspective of value of the asset, not the Defendants.  Brandt v. nVidia Corp (In re 3dfx 

Interactive, Inc) 389 B.R. 842 (reasonably equivalent value must be determined from the creditor’s, 

not the debtor’s perspective); Pjara Dunes Rental Agency Inc v. Spitters 174 B.R. 557, 578 (Bankr. 

N.D. Cal 1994)(same); Frontier Bank v. Brown 371 F.3d 1056, 1059(9th Cir 2004)(primary focus 

is on the net effect of the transaction on the debtor’s estate and the funds available to pay creditors). 

.  U.S. Bank’s expert appraisal will testify the property was worth $48,000.00 at the time of the 

sale.  The property sold for $5,331.00.  This is not reasonably equivalent value for this asset.  

4. The Relevant Transfer Date is the Date the Deed was Recorded. 

U.S. Bank had a secured deed of trust at the time of the fraudulent transfer and recorded their 

Deed of Trust in 2009. As such there can be no argument that U.S. Bank is covered under NRS 

§112.190(1).   
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1 
 In this instant case, the transfer being challenged is not the creation of the HOA lien, but 

rather the HOA’s foreclosure sale of the Property which involuntarily disposed of the Borrower’s 

interest in the property.  Numerous courts have held that the relevant transfer date is not the date of 

the creation of the lien, but the date of the foreclosure sale itself.  CF Realty Trust v. Town of 

Hampstead  160 B.R. 461 (1993)(rejecting the town’s argument that the transfer occurred on the 

date the town recorded the tax collector’s lien and holding that the transfer occurred on the date the 

deed was recorded because that’s the date when the interest of the debtor is transferred); see also 

Butler v. Lomas & Nettleton Co., 862 F.2d 1015 (Bankr. Ct. App. 3rd Cir 1988) (holding that the 

time of the transfer in determining whether a fraudulent conveyance occurred is the time of the 

sheriff’s sale); In re Brown 104 B.R. 609 (Bankr. S.D.N.Y 1989)(a transfer under the fraudulent 

conveyance statute occurs at the time of the foreclosure sale); Skagit Valley Publ. Co. v. Kajac. Inc 

1997 Wash App. LEXIS 531 (1997) (holding that under the UFTA, the transfer date is the date of 

the foreclosure sale).   

  Under the case law, as long as U.S. Bank’s deed of trust encumbered the property at the time 

of the transfer, the HOA transfer is subject to the provisions of NRS §112.190(1).  Additionally by 

the plain language of NRS §116.3116 the Association only has a lien when fines, assessment, or 

construction penalties become due.  They do not have a lien and enforceable debt in perpetuity5.   

The evidence will show that at the time of the HOA foreclosure in January, 2012; U.S. Bank’s 

Deed of Trust had encumbered the property for 3 years.  There is no legitimate argument that U.S. 

Bank’s deed did not encumber the property.  Moreover, it does not matter whether or not the HOA 

recorded their CC&R’s “first” under this act.  All that does matter is that U.S. Bank’s obligation 

was in existence at the time of the foreclosure.  They most definitely were.  On this basis, there is 

no genuine issue of material fact on this point.    

                                                 
5 The association has a lien on a unit for any construction penalty that is imposed against the unit’s owner pursuant to 
NRS 116.310305, any assessment levied against that unit or any fines imposed against the unit’s owner from the time 
the construction penalty, assessment or fine becomes due. NRS §116.3116(1)(Emphasis Added). 
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5. Mr. Edwards was insolvent. 

Under NRS §112.160(2) all U.S. Bank need do it demonstrate that the Homeowner was not 

paying his debts as they came due.  The Official Comments to the Uniform Act state that “the 

presumption imposes on the party against whom the presumption is direct the burden of proving 

the nonexistence of insolvency.”  Additionally the official comment to the act indicates that U.S. 

Bank would not need to prove nonpayment on a majority of debts in order to prove general 

nonpayment.  Finally, if a creditor can prove that the sum of a debtor’s debt is greater than their 

assets at fair valuation then the Debtor is considered insolvent. NRS  §112.160(1).   

U.S. Bank was attempting to foreclose on the Subject Property.  The HOA was attempting to 

foreclose on the Subject Property.  U.S. Bank’s witness will testify that Edwards was neither paying 

property taxes, his property insurance, nor his mortgage which is now unsecured.  On this basis Mr. 

Edwards was not paying his debts as they came due.  

 

IV. CONCLUSION 

On this basis, U.S. Bank respectfully requests that the January 25, 2012 HOA foreclosure sale 

be declared subject to U.S. Bank’s Deed of Trust or void.   This would seem to be a “fair” remedy 

and the evidence will show this.  Shadow Wood dictates that this Court can and should consider a 

fair remedy weighing the rights of the purchaser and U.S. Bank here.   

 
DATED: September 28, 2017  

McCarthy & Holthus, LLP    

By: /s/ Thomas N. Beckom, Esq   
     Thomas N. Beckom, Esq 
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LAS VEGAS, NEVADA; TUESDAY, OCTOBER 2, 2017 

9:55 A.M. 

P R O C E E D I N G S  

* * * * * * *  

 

THE COURT:  All right.  Good morning.

MR. VILKIN:  Good morning, your Honor.

THE COURT:  And let's go ahead and note our

appearances on the record.

MR. VILKIN:  Richard Vilkin for defendant and

counter-claimant Resources Group LLC as trustee.

MR. GEISENDORF:  Charles Geisendorf for

Resources Group.

THE COURT:  All right.  Has everybody noted

their appearance?

MR. BECKOM:  Thomas Beckom on behalf of US

Bank and with me here is Priscilla Baker also from

McCarthy Holthus as well as Bryan Heifner on behalf of

US Bank.

MR. VILKIN:  Also with us, your Honor, is

Eddie Haddad, the manager of Resources Group.

MR. HADDAD:  Good morning, your Honor.

THE COURT:  Good morning.  So anyway, at this

time are we ready to proceed?

MR. VILKIN:  Yes, your Honor.09:56:07
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THE COURT:  Okay.

MR. VILKIN:  But --

THE COURT:  From a witness perspective, how

many witnesses do you anticipate calling?

MR. BECKOM:  We're hoping to -- we have six

witnesses total for this entire case.  We're hoping to

get -- knock out the four fact witnesses and take

experts tomorrow is my understanding.

THE COURT:  I understand.

MR. VILKIN:  Your Honor, we do have some

logistical issues that I'd like to present to the

Court.  We've got two witnesses that have other

obligations this afternoon.  Our plan was to take the

bank's witness first.  That should be relatively short.

Then we have the sales trustee who will be somewhat

lengthy.  He's supposed to testify in another matter at

1:00 o'clock.

There's also an HOA witness who just told me

that she has to be somewhere else at a board meeting at

2:00 o'clock.

So in talking to counsel beforehand, we're not

sure we can get done, we can get all those done by --

to accommodate all these witnesses.

THE COURT:  I understand.

MR. VILKIN:  So we're open to --09:57:07
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THE COURT:  I'm not really concerned about

that, and I'll tell you why.  That's one of the

beauties of a bench trial.  Right?  I only become

concerned with witness availability in a jury trial

setting.  We'll get this case done.  If we don't get it

done exactly when we plan to get it done, we'll get it

done within the next week or so.  So I'm not worried

about it.  I'll get a chance to work with all the

witnesses, and so on.  We'll work with the

availability.

MR. VILKIN:  All right.  Thank you, your

Honor.

THE COURT:  So that should be a nonissue.  

MR. BECKOM:  And one pragmatic thing I would

request is that Mr. Heifner here was staying at

Tropicana last night.

THE COURT:  I heard about that, yes.

MR. BECKOM:  Yes.  We would ask respectfully

that after he gives his testimony this morning, if we

could just let him go.  He's had very little sleep over

the last 24 hours just because of some of the incidents

that happened down on the strip.

MR. VILKIN:  Would he be available tomorrow if

needed?  He's leaving today?

MR. BECKOM:  He's leaving tomorrow at09:58:07
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10:00 a.m.

MR. VILKIN:  All right.

THE COURT:  Yeah.  I mean, hypothetically, I

mean, I don't know exactly what's going to happen, but

I do understand probably the necessity for him to leave

today.  I have no problem with that.  If for whatever

reason he needs to be recalled, we can handle that

telephonically.  I mean, think about it.  I will have a

chance to have met him live.  If there's anything

additional we need, I can do it telephonically.

MR. VILKIN:  That would be great, your Honor. 

THE COURT:  I don't see where there's an issue

because it -- these are very unfortunate times; right?

MS. BAKER:  True.

THE COURT:  Probably the best way to say it.

So, okay, opening statements.

MS. BAKER:  Yes, your Honor.

THE COURT:  And, ma'am, you need the lectern.  

Let's see if we can get her set up,

Mr. Marshal, if she needs.

THE MARSHAL:  Your Honor.

THE COURT:  Yes, a lectern.

THE MARSHAL:  The lectern.  Yes, your Honor.

Excuse me.  Ladies and gentlemen, will this suffice or

do you want that big beast out in the hallway?09:59:06
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MR. VILKIN:  No.  

THE MARSHAL:  I have to ask, so ...

MS. BAKER:  That's fine.

Good morning, your Honor.

THE COURT:  Good morning --

MS. BAKER:  This case is regarding property

located at 4254 Rolling Stone Drive, Las Vegas, Nevada,

89103.

When plaintiff US Bank first became involved

in this property, the owner of the property was George

Edwards.  He entered into an agreement with US Bank on

a home equity line of credit.  He signed a note on

March 3, 2009, for credit of $50,000.  It was secured

by a future advances deed of trust that was recorded

against the property.  The monthly payments were

201-dollar -- $201.09.

Mr. Edwards became in default on the note and

the deed of trust in November 2, 2001 (sic).  During

about that time, the borrower also passed away, but US

Bank wanted to keep or work with the heirs and the

borrower to keep the property with them.  However,

there was a hitch in the plan.  The borrower also

became delinquent in the HOA assessments.

The delinquency began in February 2010.

Glenview West Townhome Associations, which is the10:00:44
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defendants herein placed a lien on the property in

January 14, 2011.  The HOA assessments were $130 a

month.  So the property ended up being sold in January

25th, 2012, for $5,331.  The value of the property is

estimated anywhere between $35,000 and $48,000 at that

time, which was about 11 percent of the fair market

value.

Before going to sale, after the lien was

recorded, Robert Hazel, as part of the estate,

attempted to make a part -- well, made a partial

payment on the HOA liens for about $700, which only

delayed the sale from November 2011, the HOA sale to

January 25th, 2012.

The HOA recorded a notice of default in March

2011; however, the evidence will show that US bank was

not served notice of the notice of default.  They were

served notice of the sale, which were sent to two

different addresses which were on the deed of trust

listed.

Pursuant to NRS 106 there was a requirement

that if US Bank wanted to get notice anywhere other

than what was addressed in the recordings of the notice

of default, it would have had to record a new -- record

notice that it wanted to be at a different address,

which it did not do.  US Bank wanted to be served where10:02:29
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it was stated in the notice of default.  Which was also

shown and the notice of sale was actually served at the

two addresses that were used in the notice -- or in the

deed of trust.

The evidence will also show that there were no

bidders at the sale.  It was sold back to the trust --

a trust, as well as the CC&Rs had a subordination

agreement putting people on notice that the lien would

have been subordinate to the first deed of trust

regardless.  

The evidence will also show that Resources

Group is not a bona fide purchaser because the deed of

trust put everybody on notice that there was a lien

against the property, the sale was prior to SFR as well

as Bourne Valley, which was then deeded the property in

May 2012.  Listed this property in the bankruptcy

subject to the deed of trust.  And that's where the

Bourne Valley put a value of the property at $35,000,

signed under penalty of perjury.

Based on the situation, US Bank now seeks a

judicial foreclosure.  And evidence will show that US

Bank isn't entitled to the judicial foreclosure --

entitled to enforce the note, and they're the current

beneficiary of the deed of trust.  Thank you.

THE COURT:  Thank you, ma'am.10:04:18
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MR. VILKIN:  Good morning, your Honor.  On

behalf of defendant and counter-claimant Resources

Group LLC as trustee for the Bourne Valley Court Trust,

the current defendant, my client, obtained the property

after the sale by way of grant, bargain and sale deed.

But at the sale, Eddie Haddad was the person who

appeared at the sale and purchased the property for,

counsel is correct, $5,331.

This was a public auction.  It was advertised

in the Nevada Legal News and posted around town, so it

conformed to all the requirements of the sale.

And Mr. Haddad was the high bidder at the sale

and paid cash that day and had title vested in an

entity known at 4254 Rolling Stone Drive Trust, and

Resources Group was the trustee of that trust and later

transferred the property to the current plaintiff

Bourne Valley Court Trust.

So at the time of the sale Mr. Haddad had no

information about any allegations that you'll hear in

this case concerning alleged defects in the sale.  He

knew nothing about it.  The only thing he knew at the

time of sale was what was contained in the recorded

documents on the property.  And there's nothing in any

of the recorded documents that talk about any of the

alleged defects that the bank is going to focus on.10:06:02
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And, in fact, you just heard in argument that

the fact that the first deed of trust was recorded on

the property was enough to destroy his status as a bona

fide purchaser; however, that is not the law in this

state.  And the Shadow Wood case, the Nevada Supreme

Court said the fact that a holder of a first deed of

trust may bring an action of quiet title is not

sufficient to destroy bona fide purchaser status.  

So we believe the evidence is going to show

that our client was a bona fide purchaser without

notice of any defect in title or anything else that

should prevent him from quieting title in this action.

Because this is a quiet title action and both parties

have alleged quiet title against each other.

The Court will hear evidence that the sale was

not commercially reasonable because the price was

approximately 10 percent of the alleged value at the

time of the sale.  However, in order to be commercially

unreasonable, there also needs to be evidence of fraud,

oppression, or unfairness leading to the lower price.

And we don't believe there's any such evidence that's

going to be presented to the Court.

With regard to the notice issue, your Honor,

the first and most important part of this is that in

order to be entitled to notice under NRS 116 at the10:07:33
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time of the sale in January of 2012, the bank was

required to notify the association of its secured

interest.  Otherwise, it wasn't entitled to notice.

This is the so-called opt-in aspect of Nevada law which

the Nevada Supreme Court has ruled is constitutional.

So there was no requirement that the bank get any of

the notices in this case.

However, they, in fact, did get the notices.

But it was voluntary.  And what happened was -- even

though counsel has told you they didn't get notice,

what happened was they recorded a deed of trust, your

Honor, which had three addresses on it.  And the Court

will get to see that document.  And at the top of the

document it had a name and an address of where to mail

the recorded deed of trust.  And that is the address

that the sales trustee used in mailing out the notices

in this case.

There were in addition two other addresses

that the bank included in that deed of trust, but the

bank said nothing in the document about where to send

the notices.  And so the bank created the confusion by

having the three addresses, but not saying where they

wanted the notices or where they wanted any information

sent.

Finally, with regard to the superpriority lien10:09:03
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issues in this case.  As the Court knows, the

superpriority lien consists of nine months of

assessments immediately proceeding the institution of

an action to enforce the lien.

In this case the institution of the action

began in January of 2011 when the notice of delinquent

assessment lien was recorded.  So the superpriority

lien consisted of nine months of assessments prior to

that dating back to April of 2013.  The evidence is

going to show that when this sale occurred, the

association was paid assessments actually going back

two months earlier, and so the nine months calculated

out to about $1170.  There was a partial payment for

$414.  But it still wasn't sufficient to pay off the

superpriority lien.  And the HOA was, in fact, paid off

its superpriority lien, and the evidence is going to

show that's, in fact, what was foreclosed on at this

sale.  So we're going to ask the Court at the end to

quiet title in the name of defendant.  And thank you.

THE COURT:  Thank you, sir.

Anything else from the defense?  Is that it?

MR. GEISENDORF:  That's it.

THE COURT:  Okay.

MR. BECKOM:  US Bank would call as their first

witness Bryan Heifner, corporate representative of US10:10:36
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Bank.

BRYAN HEIFNER, 

having been first duly sworn to testify to the truth, 

the whole truth and nothing but the truth, was examined 

and testified as follows: 

THE COURT CLERK:  Please be seated.  And if

you will state and spell your name for the record,

please.

THE WITNESS:  Bryan, B-R-Y-A-N.  Heifner.

H-E-I-F-N-E-R.

 

DIRECT EXAMINATION 

BY MR. BECKOM:  

Q. Good morning, Mr. Heifner.

A. Good morning.

Q. As a predicate matter, why don't you tell us

what you do for a living.

A. I am a litigation analyst for US Bank National

Association.

Q. Okay.  And you were here today on behalf of

the US Bank National Association?

A. Yes.

Q. Okay.  And can you tell me what a litigation

analyst for US Bank National Association does?

A. I prepare for testimonies at any depositions,10:11:48
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litigations, trials.  I also appear at mediations and

settlement conferences as well.

Q. Okay.  And I believe you said you were

employed by US Bank; correct?

A. Yes.

Q. What does US Bank do?

A. US Bank -- US Bank National Association, the

division I work for originates, holds, services, and

sometimes owns mortgages.

Q. Okay.  And did you originate a mortgage on

behalf of -- or for George Edwards?

A. US Bank National Association did originate a

mortgage on behalf of Mr. Edwards.

Q. Okay.  Let's go ahead.  Do we have an exhibit

binder up there for you?

THE COURT CLERK:  It's behind him.

MR. BECKOM:  Okay.

BY MR. BECKOM:  

Q. Why don't we go ahead and grab that exhibit

binder.  And I would direct you to -- its right there

in the big binder.  I would direct you to Exhibit 3 of

that binder.

A. Okay.

Q. You've seen this document before, Mr. Heifner?

A. No.  The US Bank equity line agreement, that's10:13:19
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what we're looking at; correct?

Q. Okay.

A. There's three.

Q. And then, I believe, on the bottom right-hand

corner there's a series of numbers, USB005, and then a

document ends in USB0010.  Do you have five pages of

this document as well?

A. I do.

Q. Okay.  Have you seen this document before,

Mr. Heifner?

A. Yes.

Q. Okay.  And what is this document that we're

looking at?

A. This is the equiline agreement or also the

note.

Q. And this was the note that US Bank -- or the

agreement that US Bank entered into with Mr. Edwards

for the home equiline agreement, correct?

A. Yes.

Q. Okay.  And you have no reason to believe that

this is -- this is a true and correct version of the

note that US Bank has with Mr. Edwards; correct?

A. Yes.  

Q. Now, it was my understanding that this note,

that this note is kept in electronic form only;10:14:23

 110:13:22

 2

 3

 4

 510:13:26

 6

 7

 8

 9

1010:13:44

11

12

13

14

1510:13:53

16

17

18

19

2010:14:06

21

22

23

24

25

APP001392



    20

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.

OCTOBER 2, 2017           US BANK V. EDWARDS

correct?

A. That is correct.

Q. Can you tell me the name of the system that

this form -- that this note is kept within?

A. Yeah.  Typically, refer to the system by

letters.  LDRS, which stands for Lender Document

Retrieval System.

Q. Okay.  And in your experience with dealing

with LDRS, this is a reliable system for the retrieval

of documents such as Exhibit 3?

A. Yes.

Q. Okay.  And in this system, LDRS, there's only

one authoritative company of your equiline agreement

with Mr. Edwards?

A. Yes.

Q. Okay.  Now, on this document I would direct

you over to USB0010.  That's the very last page.

Do you see in the bottom -- I guess, in the

middle of page on the bottom left-hand corner where it

says this note is a transferable record?

A. Yes.

Q. What is your understandings of this provision

of the equiline agreement?

A. That we would keep an electronic copy of the

record and force and service it based on that10:15:44

 110:14:26

 2

 3

 4

 510:14:32

 6

 7

 8

 9

1010:14:53

11

12

13

14

1510:15:07

16

17

18

19

2010:15:31

21

22

23

24

25

APP001393



    21OCTOBER 2, 2017           US BANK V. EDWARDS

electronic copy.

Q. Okay.

A. And in many cases or the most cases the

original will be destroyed, and we would enforce it

based on the copy.

Q. Based on the electronic copy?

A. Yes.

Q. Okay.

MR. BECKOM:  I would, therefore, move to admit

Exhibit 3 to the extent it was not admitted already?

MR. VILKIN:  No objection.

MR. BECKOM:  Okay.

THE COURT:  Okay.  It will be admitted.

So admitted.

(Exhibit 3 admitted) 

BY MR. BECKOM:  

Q. On what bank -- on what date did US Bank enter

into this agreement with Mr. Edwards?

A. March 3, 2009.

Q. Okay.

A. On this one, yes.

Q. Okay.  And where -- are you basing your

testimony off of, like, the top left-hand corner of the

first page?

A. I was referring to the signature date.
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Q. Okay.

A. Which is the same as the top left-hand corner.

Q. Now what amount of money did US Bank agree to

lend to Mr. Edwards?

A. The line of credit was up to $50,000.

Q. $50,000.  And what was the purpose that

Mr. Edwards was taking out this loan for?

A. This was -- the reasoning behind this was

medical bills.  And I believe some of them may have

paid off a prior line of credit.

Q. Okay.  Let's go over to USB0006 which is the

second page of Exhibit 3.  Do you see on the top

left-hand corner where it says initial rate?

A. Yes.

Q. Okay.  Is it your understanding that this loan

had an initial rate of 4.75 percent?

A. Yes.

Q. Okay.  And then down in the middle of the page

where it says annual percentage rate.  It also had an

annual percentage rate of 3.99 percent?

A. Yes.  That's the lowest -- it will never

decrease below 3.99.

Q. Okay.  Or it would not decrease below 3.99?

A. Yeah, 3.99.

Q. Okay.  Let's go to USB0007.  Do you see in the
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top left-hand corner of Exhibit 3 where it says

security?

A. Yes.

Q. Is it your understanding that US Bank took out

a security interest in the real property commonly known

as 4254 Rolling Stone Drive, Las Vegas, Nevada, 89103?

A. Yes.

Q. Okay.  Moving down, I guess, down this

document where it says assumption.  It sues someone

buying your house cannot assume the remainder of the

mortgage on the original terms.  Is it your

understanding that this document bars a transfer of

interest in the property from Mr. Edwards to any other

entity?

A. Yes.

Q. Okay.  And would a transfer of interest to any

other entity either involuntary or voluntary result in

a breach of this loan agreement?

A. Yes.

Q. Okay.  I'm going to direct you over then to

the left column of USB0007.  Do you see the portion

that says priority?

A. You said left side; right?

Q. I apologize.  Right side.

A. Okay.  Yes.
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Q. Okay.  This portion of Exhibit 3 says the

residence that secures this loan is the primary

security, and the security interest granted herein will

be resorted to only in the event of a deficiency in the

equity of the residence.  Do you see what I'm talking

about?

A. Yes, I do.

Q. Again, that is your understanding that US Bank

had a security interest in this property pursuant to

this loan noted Exhibit 3?

A. Yes.

Q. Okay.  On the very bottom of the right-hand

column on USB0007, do you see where it says cost of the

collection?

A. Yes.

Q. Okay.  And it says you agree to pay the costs

we incur to collect this debt and realize on any

collateral in the event of your default; do you see

that provision?

A. I do.

Q. Is it your understanding that Mr. Edwards had

agreed to US Bank that the -- in the event of a default

under this loan note, that costs of collection

including attorney's fees and other provisions would be

paid by the borrower pursuant to this agreement?
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A. Yes.

Q. Okay.  Let's move over to USB0008.  In the

right-hand column where it says default.  Let me know

when you get there.

A. Yes, I'm there.

Q. Okay.  Under default it says you'll be

defaulted on this agreement if any of the following

occur.  Subsection 2 says subject to any right to cure

you may have, if any, if you do not meet the repayment

terms or otherwise fail to perform any obligation under

this agreement; do you see what I'm talking about?

A. Yes.

Q. And so if Mr. Edwards failed to make payments

under this equiline agreement, would that be a breach

in the agreement?

A. Yes.

Q. Okay.  Subsection 3 of that same provision

says, Your action or inaction adversely affects it's --

let me come at that a different way.

It says that you will be defaulted under this

agreement if any of the following occur.  Subsection 3

says, your action or inaction adversely affects the

collateral or our rights in the collateral including

but not limited to failure to maintain property

insurance on the dwelling, the transfer of the
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property, failure to maintain the property, or use it

in destructive manner in the commission of waste,

failure to pay taxes on the property, otherwise fail to

act and thereby cause a lien to be filed against the

property that is senior to our lien.

And then after that it also discusses the

death of the borrower; do you see what I'm discussing?

A. Yes.

Q. Okay.  So if there was a senior lien filed

against this property that adversely affected US Bank's

rights in the 4254 Rolling Stone Drive property, US

Bank's understanding of this agreement would be that

that would be a breach of the agreement between US Bank

and Mr. Edwards?

A. Yes.

Q. Okay.  And in addition, if the borrower died,

that would also be a breach under this agreement; is

that your understanding as well?

A. Yes.

Q. Okay.  So you've reviewed US Bank's records in

regards to this property today; correct?

A. Yes.

Q. What is your understanding about the current

status of Mr. Edwards?

A. Mr. Edwards is deceased.
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Q. Mr. Edwards is deceased?  How were you able to

come to that determination?

A. We were notified by, initially by his son --

Q. Okay.

A. -- who sent us the executor of the estate

information so that we could speak to him in regards to

the payments.  And he proceeded to make payments on the

account for some time.

Q. Okay.  But it's your understanding that,

though, that Mr. Edwards is no longer with us today?

A. That is correct.

Q. And according to US Bank's understanding of

this agreement that would be a breach under the

equiline agreement between US Bank and Mr. Edwards;

correct?

A. Correct.

Q. Okay.  And, I guess, seems slightly redundant,

but we'll go down this route anyway.  US Bank's

understanding is US Bank aware of an HOA foreclosure on

this property?

A. Now we are, yes.

Q. Now you are.  Okay.

And your understanding of this agreement is

that if there was a senior HOA lien filed against this

property due to the inaction of Mr. Edwards that that
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would be a breach under this equiline agreement?

A. Yes.

Q. Okay.  Mr. Edwards, I believe you said that

the executor of his estate was paying for some time and

then Mr. Edwards -- and then they stopped paying.  Did

you mention that earlier?

A. Yes.  There was a prior -- we had a prior sale

scheduled just before I think it was in 2011.  We had a

prior sale scheduled, and we had to cancel that sale

because the day before was reinstated by Mr. Hazel who

I believe is the son of Mr. Edwards.  

Q. Okay. 

A. Or the executor of the estate which stopped

the prior sale that we had scheduled for the

foreclosure.

Q. It might take a minute to get over here, but

let's move over to Exhibit 17.  This is USB0308.

Let me know when you get there.

A. You said 17; right?

Q. Exhibit 17, USB0308 is the Bates No. in the

lower right-hand corner.

MR. VILKIN:  I'm sorry.  What was the Bates?

MR. BECKOM:  0308.

BY MR. BECKOM:  

Q. Have you seen this document before,
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Mr. Heifner?  Oh, are you not -- are you still getting

there?

A. You said 0308?

Q. Yes, sir.

A. All right.  I had to flip a little bit past

there.  If I'm on the correct page, it would be a

screenshot of our system; is that correct?

Q. Yes.  I mean, it's --

A. 03.

Q. Have you seen this document before?

A. Yes.

Q. Okay.  What is it that we're looking at?

A. This is a direct screenshot of our servicing

system.

Q. Okay.  And what does this document tell you

based on your review?

A. This is giving me the loan information:  Name,

address, dates and amounts in regards to the line of

credit.

Q. Okay.  Does this also demonstrate the past due

amount as well as the date of first delinquency?

A. Yes, it does.

Q. Okay.  And this is kept in the ordinary course

of your -- this is kept in US Bank's system; correct?

A. That's correct, yes.
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Q. And the data that the system would rely on

would be inputted as the delinquency occurs; correct?

A. Yes.

Q. Okay.

MR. BECKOM:  On that basis I would move to

admit Exhibit 17 USB0308 into evidence, your Honor.

MR. VILKIN:  I'm going to object as lack of

foundation.  We don't know.  No information has been

provided as to who input this information, what sort of

safeguards were used in order to check and determine

the accuracy of the information.  And I just think

foundation is lacking.

MR. BECKOM:  Mr. Heifner has testified he's

competent as US Bank's corporate witness.  He's

identified this document as directly coming from their

system.  The default would be clearly relevant in this

scenario, and it would be a business record that he has

testified as being entered into.

THE COURT:  Why is all this relevant, his

testimony?

MR. BECKOM:  This is a judicial foreclosure

action and so --

THE COURT:  No.  I understand that.  But, I

mean, at the end of the day it seems to me that today's

trial will focus primarily on the three issues.  One
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would be the notice and whether it was required to the

bank.  Two would be the BFP status.  And number three,

the commercial reasonableness of the transaction.

MR. BECKOM:  We still -- 

THE COURT:  There's no tender; right?

MR. VILKIN:  Correct.

THE COURT:  Yes.  

MR. BECKOM:  We still -- we still, I guess --

and I might be wrong in this regard, but it's my

understanding that we still have to prove up --

ultimately, we're asking for a judicial foreclosure

judgment against, you know, possibly Resources Group

depending on the outcome of this action if the property

has been held subject to the deed of trust.

We will need to establish sufficient default

on that basis in order to establish that we have the

ability to foreclose based on the breach of contract

claim, the underlying breach of contract between US

Bank and Mr. Edwards.  And so that's why, I would

contend anyway, that that's relevant.  While it might

not be relevant for the Shadow Wood factors, I guess,

we would respectfully argue that is relevant in terms

of establishing breach in order to foreclose.

THE COURT:  Anything you want to add to that?

MR. VILKIN:  Nothing further, your Honor.
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THE COURT:  Okay.  So, but, I mean, my

ultimate decision is going to make a determination as

to whether or not the HOA sale resulted in an

extinguishment of the first deed of trust pursuant to

SFR:  Right?  So why does it matter?

Because one of two things will happen:  Either

the defendant takes free and clear or they don't;

right?  So I'm trying to figure out why all this

information is really and truly necessary.

MR. BECKOM:  My understanding of a judicial

foreclosure action is that we would get a judicial

foreclosure judgment against both Resources Groups as

trustee for the Bourne Valley Trust as well as all the

other subordinate lienholders and Mr. Edwards and his

estate.

From there we would need a writ of execution

in order to have a sheriff sale after the one

year right of redemption from the judicial foreclosure.

We'd need the breach to be incorporated into whatever

judgment the Court issues here today.  Because we will

be unable to sell the property at a sheriff sale as to

all parties if we cannot read into the record the

default which has occurred.

THE COURT:  So, I guess, that's contingent

upon what my ultimate decision would be --
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MR. BECKOM:  Yes.

THE COURT:  -- as it relates to the notice

issue, the BFP issue, and the commercial reasonableness

of the sale.

MR. BECKOM:  Yes.  I mean, obviously, like, we

can establish a breach all day long, but if we don't

have a security interest, there's not a lot to

foreclose on.

But it's our position, anyway, that we would

still establish the breach, and then also continue to

establish all the factors under Shadow Wood as well as

the mechanical defects of the sale.

THE COURT:  No.  I understand that.

Anything else I need to know?

MR. BECKOM:  Um.

THE COURT:  I'll overrule.

MR. BECKOM:  Overrule?

THE COURT:  Yeah.

MR. BECKOM:  Okay.

THE COURT:  So we got a breach.  Now what?

THE COURT CLERK:  I need to clarify, does that

mean that the exhibit is admitted.  

THE COURT:  Yes, it's admitted.

THE COURT CLERK:  Okay.  So I need to --

THE COURT:  What exhibit number is that?
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MR. BECKOM:  That is Exhibit 17.  Just Bates

No. USB0308.

THE COURT CLERK:  So we'll call it 17A.

MR. BECKOM:  Sounds like a plan to me.

Whatever makes it easier for the Court.

THE COURT CLERK:  Thank you.  

(Exhibit 17A admitted) 

THE COURT:  So we have a breach.  Maybe it

would be breaches; right?

MR. HADDAD:  Stack them up.

MR. BECKOM:  Breaches all over the place, your

Honor.

BY MR. BECKOM:  

Q. We've got a -- we've got a deceased borrower,

and we've got a transfer of property, and then also

Mr. Heifner.  So this is -- so according to this

printout from US Bank's system, do you see where it

says first DELQ date?

A. (No audible response.)

Q. On the bottom left-hand corner.

A. Yes, I just looked at this earlier.  Yes, I

see that now.  Yes.  Correct.  First delinquency date,

DELQ date of December 2011.

Q. Okay.  And what does that information tell you

in regards to Mr. Edwards' payment on the loan note?
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A. That would indicate that December of 2011

payment was not made.

Q. Okay.  To the best of your knowledge has he

made -- did he make any payments since December of 2011

towards the US Bank equiline agreement?

A. No.

Q. Are you able to tell from this document the

amount currently in default to US Bank as far as

payments go?

A. As far as payments the -- at the time that

this document was printed, the payments were due at

$4,662.  The balance was 60 -- be $4,000.

Q. Okay.  And so that would be the amount at the

time this document was printed that was owed to US

Bank; correct?

A. Correct.

Q. Okay.  I believe you stated earlier that this

note was secured against the property 4254 Rolling

Stone Drive; correct?

A. Yes.

Q. How does US Bank typically secure their loan

agreements in Nevada?

A. Deed of trust.

Q. Okay.  I can direct you to Exhibit 4.  Now,

just to be -- oh, take your time.
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A. I'm there.

Q. Now, just to be clear, my Exhibit 4 is showing

as USB0011, and then ends at USB0019.  Is that what

your document is showing as well?

A. Yes.

Q. And what is this document that we are looking

at here today, Mr. Heifner?

A. This is a recorder copy of the deed of trust

between US Bank National Association, ND and Mr. George

R. Edwards.

Q. So this is the deed of trust that secured the

agreement between your employer US Bank and

Mr. Edwards; correct?

A. Yes.

Q. Okay.

MR. BECKOM:  On that basis I would move to

admit Exhibit 4 for all purposes?

MR. VILKIN:  No objection.

THE COURT:  So admitted.

(Exhibit 4 admitted) 

BY MR. BECKOM:  

Q. I'm going to go over a couple pages to

USB0017.

A. Okay.

Q. Do you see where it's circled and says
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signatures?

A. I do see the signatures.

Q. Okay.  Is your understanding that this is

Mr. Edwards' signature on this document?

A. Yes.

Q. Okay.  And it appears that he executed this

document on March the 3rd, 2009; is that correct?

A. Yes.

Q. Okay.  And so US Bank's and your understanding

of this is that this is the agreement to secure 4254

Rolling Stone Drive or to secure the note that we

discussed earlier against 4254 Rolling Stone Drive;

correct?

A. Yes.

Q. Okay.  Let's go back to the first page.  I

want to take a look at a couple of the entities here

that you listed under the deed of trust with a future

advance clause.  Would you be able to take a moment for

me and identify where US Bank, who you are here

representing today, where they are listed on this deed

of trust for the Court and for all the parties present?

A. Yeah.  It's near the bottom of the page under

the bold title lender.

Q. Okay.  And so that is who you are here on

behalf of today, US Bank National Association, ND;
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correct?

A. Yes.

Q. There's an address below 4325, 17th Avenue

Southwest, Fargo, North Dakota, 58103.  Do you see what

I'm talking about?

A. Yes.

Q. Is that the address for US Bank?

A. That would be one of the addresses for US

Bank.  For this loan in question, that would be the

address.

Q. So if I wanted to send correspondence to US

Bank, I could send it to this address?

A. Yes.

Q. Okay.  Now, let's go up and talk about some of

the other entities here on US Bank's deed of trust.  Do

you see in the upper left-hand corner where it says

Southwest Financial Services Ltd?

A. Yes.

Q. Do you know who Southwest Financial Services

Ltd is?

A. I do not.

Q. Okay.  Are they in any way affiliated with US

Bank?

A. Not to my knowledge.

Q. Okay.  So if I sent a letter or any kind of
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correspondence to Southwest Financial at their 537 East

Pete Rose Way, Suite 300, Cincinnati, Ohio, would that

reach US Bank?

A. No.

Q. Okay.  Let's go down to the next one where it

says return to.  Do you see what I'm talking about?

A. Yes.

Q. Okay.  Are you familiar with the entity US

Recordings?

A. I am not.

Q. Okay.  Is US recordings in any way affiliated

with US Bank?

A. Not to my knowledge.

Q. If I sent mail to 2925 Country Drive, Suite

201, St. Paul, Minnesota, 55117, would that reach US

Bank?

A. No.

Q. Okay.  And so -- and does US Bank place their

address in this deed of trust in order to get notice?

A. Yes.

Q. Okay.  And it was US Bank's understanding that

they wished to receive notice at 4325 17th Avenue

Southwest, Fargo, North Dakota, 58103?

A. Yes.

Q. Okay.  And if it was sent to any of the other
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addresses on the first deed of trust, it is US

Bank's -- your understanding that US Bank would not

have received that notice?

A. That is correct.

Q. And also is it your understanding that US Bank

did not indicate they wanted to receive notices there

under this deed of trust?

A. That is correct.

Q. Okay.  And they -- and did US Bank

specifically file this document in the property records

to delineate an address for service on to US Bank?

A. Yes.

Q. Okay.  Over on to USB0013.  Under where it

says payments; do you see what I'm talking about?

A. Yes.

Q. And then it says grantor agrees that all

payments under the secured debt will be paid when due;

correct?

A. Yes.

Q. That is just one more indication that an

agreement between Mr. Edwards and US Bank that US Bank

would be paid; correct?

A. That is correct.

Q. Okay.  Let's go down to where it says claims

against title.
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So let's take a look at this one.  It says

grantor will pay all taxes, assessments, liens,

encumbrances, lease payments, ground rents, utilities

and other charges relating to the property when due.

Lender may require grantor to provide lender copies of

all notices that such amounts are due and the receipt

evidencing grantor's payment.

Grantor will defend title to the property

against any claims that would impair the lien of this

security interest.  Grantor agrees to assign to lender

as requested by lender any rights, claims, or defenses

grantor may have against parties who supply labor and

materials to maintain or improve the property.  Do you

see what I'm talking about?

A. Yes.

Q. Okay.  Is it your understanding that

Mr. Edwards was supposed to discharge liens that became

superior to US Bank's deed of trust?

A. Yes.  He's to -- well, first to prevent any

liens from occurring.  Second to satisfy those liens or

notify us of those liens so that we may do so.

Q. I understand.

Did Mr. Edwards notify US Bank of any superior

liens on the property?

A. No.
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Q. Okay.  Was US Bank, when you review there --

well, actually did you review the internal systems, US

Bank's internal system prior to coming here today?

A. Yes.

Q. Did you see any indication whatsoever in US

Bank's file that they received any foreclosure notices

from any kind of homeowners association associated with

4254 Rolling Stone Drive at all?

A. Not at all.

Q. Let me ask you this.  Are you familiar with US

Bank's policies and procedures in regard to superior

liens?

A. Yes.

Q. If US Bank had received a notice from a

homeowners association regarding a homeowners

association foreclosure, can you explain to the Court

and all the parties here what US Bank would have done?

A. Yes.  I actually worked in our collection

department in 2011.  I was trained then specifically on

states such as Nevada in what to do if we were notified

of a lien by the actual borrower.

And US Bank received notice or notified of

that would request contact information, payoff

information, or would pay the lien off if we received

the notice of default in order to protect our interest
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in states where we would need to do so.

Q. So US Bank's policies and procedures is if

they had received the notice of default, they would

have paid off the lien; correct?

A. Yes.

Q. Was there an available -- was there -- I

believe you stated this is a home equity line of

credit; correct?

A. Yes.

Q. And so they, Mr. Edwards just withdraws money

from the line of credit and then there's still

additional money available on that line of credit,

correct?

A. Yes.

Q. Okay.  Was there an available -- was there

available credit on the line of credit to discharge the

entirety -- to discharge any kind of superior

homeowners association lien in 2011?

A. Depending on the amount, I believe there would

have been.  There was some available credit there, and

upon reading the deed of trust along with the notes, it

does state that that would be a possibility, or that

would be our right to do so to protect our interest

would be to pull from that line of credit to satisfy

any liens.
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Q. So to be -- just to be clear then, we

discussed on the first page of the deed of trust that

there is a Fargo, North Dakota, address that US Bank

has delineated as their address for service; correct?

A. Yes.

Q. And if US Bank had received a notice of

default for a homeowners association to that address,

your company's policies and procedures were to pay that

lien off in full?

A. Yes.

Q. Okay.  And then you did not receive or you can

find no record in US Bank's systems of ever receiving a

notice of default on this property at all?

A. Yes.  We've searched our records.  I've

actually read all the notes in the account.  When they

searching for records when we were noticed of this

case, we have no record of our legal system -- or our

legal addresses receiving any notice of default.  And

all of our documents received are scanned into our

document retrieval system.  And I've looked through

every document on there as well, and there's no

documents that would indicate so.

Q. Okay.

MR. BECKOM:  I don't believe I have any

further questions for this witness.
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THE COURT:  All right.  Cross-examination.

MR. VILKIN:  Thank you, your Honor.

 

CROSS-EXAMINATION 

BY MR. VILKIN:  

Q. Mr. Heifner, good morning.

A. Good morning.

Q. You've testified that in 2011 you worked in,

was it the collection department?

A. Yes.

Q. And you were trained to do that work; is that

correct?

A. We were trained to fill -- when speaking to

our customers to notify certain departments or open

certain tasks if we were advised by the borrower that

there was a lien or an HOA foreclosure proceeding of

any type so that we can notify that department

verbally.

Q. Were you trained as to what the law was in

Nevada in terms of whether a bank was required to be

given notice of default?

A. As a collection representative, no.  We

typically aren't trained, or in most cases need to try

to analyze the law in any way or make any type of

speculation in regards to the law.  That's why we have
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counsel, and legal counsel and corporate counsel that

helps make our policies and relate it to law.

Q. Well, do you know whether a bank such as yours

in 2011 was required to be given a notice of default if

it had not notified the homeowners association of its

secured interest in the property?

MR. BECKOM:  Objection.  He's asking for a

legal conclusion of my witness which is not a fact

relevant -- he's not listing facts.  He's listing

conclusions of law.

THE COURT:  I'll sustain.  You can reframe it.

BY MR. VILKIN:  

Q. Well, your job was to try and protect the

interests of the bank, correct, in the collection

department?

A. Yes.

Q. And would you consider significant to know

whether or not a bank was required to be given notice

of default if it had not notified a homeowners

association of its secured interest?

MR. BECKOM:  Same objection.  He's still

asking for conclusions of law.

THE COURT:  Overrule.

THE WITNESS:  In my position at that time, I

would have followed our policies and procedures which
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would have been put in place by our legal team who

would specialize in that.

BY MR. VILKIN:  

Q. Well, was there a policy in place that

required your bank to give notice to a homeowners

association of its secured interest in the property

once it obtained that secured interest?

A. My role then wouldn't -- wouldn't have had

anything to do with that.  I wouldn't -- the policies

and procedures that I would have been following in my

role would be how to handle and field calls in related

to loans in default or when notified of any HOA sale or

any HOA default and who to notify of that.

Q. Is the answer is you don't know?

A. I don't know in regards to your question and

the law around that, no.

Q. Okay.  Now, you said that you reviewed all of

the documents that your bank has concerning this loan;

correct?

A. Yes.

Q. And did you see in there any notice that the

bank gave to the Glenview -- I'm sorry, Glenview West

Townhomes Association of its secured interest in the

property at any time?

A. Not to my knowledge.
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Q. Take a look if you would at Exhibit 17.

You don't have to look through it right now.

I'm going to ask my question, and then you can look

through it.

A. Okay.

Q. My question is, sir, if you could look through

there and tell me if you see in there any document that

could be considered a notice from your bank to the

Glenview West Townhomes Association of its secured

interest in the property?  Take as much time as you

need.

A. Your question was specifically related to us

giving notice to?

Q. Right.  To the Glenview West Townhomes

Association of its secured interest in the property?

A. Well, our secured interest in the property

would have been indicated when the deed of trust was

recorded on March 26, 2009, to my knowledge.

Q. Well, I understand that.  What I'm asking is

did your bank ever give a notice to the association

that it had a secured interest in the property?

A. And when you're asking of notice are you

referring to us directly sending something to the

association ourselves?

Q. Yes.
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A. Or not to my knowledge.  I don't know of us

sending anything directly to them.

Q. Okay.  Could you just look through all those

documents in Exhibit 17 and tell us whether or not

there's anything in there that you would consider a

notice sent from US Bank to the Glenview West Townhomes

Association notifying them of their secured interest.

THE COURT:  I would anticipate if US Bank had

requested notice, that document would have been

produced; right?

MR. VILKIN:  Yes, your Honor.  That is what

he's examining, though, the response to the request.

THE COURT:  I understand.

MR. VILKIN:  Yeah.

THE WITNESS:  I do not see a document sent

directly to owner other than the deed of trust

recorded, advising that.

BY MR. VILKIN:  

Q. Advising what?

A. Advising of your question a document sent

directly to the HOA requesting notice other than the

deed of trust which is recorded.

Q. And no document advising the HOA that you had

a security interest in the property; correct?

A. The deed of trust.
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Q. Other than the deed of trust; correct?

A. In that stack, I did not see anything.  I know

there was a prior sale.  I don't know if -- how or if

any type of notice would have been with that in regards

to that prior sale that was occurring.  And then didn't

occur just months prior to the HOA sale.

Q. Well, you keep talking about the deed of

trust.  Did you see anything there where US Bank sent

any kind of communications to the HOA enclosing the

deed of trust?

A. Not to my knowledge.

MR. VILKIN:  Your Honor, I move to admit

Exhibit 17.

MR. BECKOM:  It's our document.  So no

objection.

THE COURT:  So admitted.

(Exhibit 17 admitted) 

BY MR. VILKIN:  

Q. Okay.  Mr. Heifner, if you would, I want to

ask you some questions about the notice of sale in this

case.  You told us -- you told the Court earlier that

you had reviewed US Bank's complete file in this

matter; correct?

A. Yes.

Q. Is it your testimony that you have no record
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of ever receiving the notice of sale?

A. I -- prior to the sale or around the time of

the sale there are no records.  I mean, they even

searched after the sale had taken place to see if we

received it, and there was still no -- no record of

receiving that at our addresses that we would receive

those documents at.

Q. Well, I'm not asking about anything about

addresses.  All I'm asking is in the record you

reviewed did you see any indication that US Bank had

received the notice of sale prior to the sale date of

January 25th, 2012?

A. No.  I did not see it myself either.

Q. But it's your testimony that if you had

received the notice of sale prior to the actual sale

date that it was the policy of the company to find out

what the payoff amount was and pay it off; correct?

A. It would be our policy to pay it off, yes.

Q. Take a look if you would again at Exhibit 4.

A. I'm there.

Q. You're there at Exhibit 4?

A. Yes.

Q. That's a deed of trust, correct?

A. Yes.

Q. And correct me if I'm wrong, but I believe you
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testified that the company US Recordings in the upper

left-hand corner, you don't believe has any affiliation

with US Bank; correct?

A. No.  Not to my knowledge.

Q. Okay.  Why would this document -- this

document was prepared on behalf of US Bank; would you

agree with that?

A. It was prepared by Southwest Financial

Service.  The document was prepared by them.

Q. Well, do you think this document was prepared

on behalf of US Bank?

A. It was prepared -- I mean, in all of my

recollection of dealing with mortgages and deeds of

trusts, a lot of times the title company, the mortgage

broker information who is actually closing the loan,

the information at times, or who's that information is

up there.  I'm not familiar with the company that's up

there.  I don't -- to my knowledge they're not

affiliated with US Bank.

Q. Well, this -- you would agree with me, would

you not, that this deed of trust is for the benefit of

US Bank; correct?

A. Yes.  It's a lender US Bank National

Association.

Q. And US Bank, obviously, after the document is
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executed and recorded is going to want a copy of it;

correct?

A. Yes.

Q. And on this document, the direction is to

return to US Recordings, correct?

A. US Recordings is who recorded it.  So the

recording was requested by US Recordings.  Doesn't say

that they received it after it was recorded.

Q. Well, but the upper left-hand corner it says

return to name and address.  You see that?

A. Correct.  But the closing company or whoever

was handling that, I would say was Southwest Financial

Services would have had it, I'm assuming, recorded

using the recording company who requested the recording

and then we would have received the document to hold

and own after that in our system.

Q. So are you telling me that US Recordings would

have sent it to US Bank?

A. Yes.

MR. BECKOM:  Objection, argumentative?

THE COURT:  Overruled.

THE WITNESS:  Yes.

BY MR. VILKIN:  

Q. Now how many addresses does this deed of trust

have on it?
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A. On the face of it the first page there are --

the deed of trust contains --

Q. I'm just asking how many addresses.

A. -- four complete addresses I believe.

Q. Okay.  And why doesn't this document say who

documents concerning this deed of trust should be

mailed to?

A. I didn't create the document.  All I can

attest to is the information in the document.  I can't

state why or why not someone -- why it wouldn't say

something.

Q. Well --

A. I could state what it does say or does not.

Q. Would you agree with me that somebody not

associated with US Bank looking at this recorded

document might have confusion over where to send

documents concerning this deed of trust given that

there's four addresses on it?

MR. BECKOM:  Objection, argumentative.

THE COURT:  Overruled.

THE WITNESS:  If I were a homeowners

association or an attorney, I -- I mean, being that I'm

not, I would -- if just me, I would note to contact the

lender who would be the person that would -- I mean, I

wouldn't contact a recording company.  I mean, and I'm
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not an attorney.

BY MR. VILKIN:  

Q. Did I ask you what you would do?

A. You asked if it would be -- if it's obvious,

and I'm just stating I think it's obvious to myself --

Q. Okay.

A. -- that to notify the lender.

Q. What about somebody who's not somebody at a

title company that is searching records?  How would

they know which address to send it to if the document

doesn't tell them?

A. You just asked how the title company know?

Q. Yeah, a title company, correct?

A. They're very well knowledgeable in those

procedures, title companies are.

Q. Well, wouldn't it have been better if US Bank

had been specific on this document and said we want all

notices concerning this deed of trust to go to whatever

address they wanted instead of putting -- allowing four

different addresses to be on it and creating confusion?

MR. BECKOM:  Objection.  Calls for a

conclusion.

THE COURT:  I'll sustain.

BY MR. VILKIN:  

Q. Well, do you know why the document does not
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specify which of the four addresses US Bank wants

notices to be sent to?

A. The only answer to your question that I could

give you would be that lender -- assumably suffice in

that question being that the lender would be who's

lending the funds --

Q. Okay.

A. -- in securing the property.

Q. My question is:  Do you know why it doesn't

specify which of the four addresses it wants notices

sent to?

A. No.  I mean as I stated earlier I can't really

attest to why the document may not be -- may not

contain that.  I could just say why I believe that.

And if that's what you're asking, I can say that

because most people, I would assume, would understand

that the lender is the company securing and lending the

money against the property.

MR. VILKIN:  Nothing further, your Honor. 

Thank you.

THE COURT:  Anything else, sir?

MR. BECKOM:  One thing.

 

REDIRECT EXAMINATION 
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BY MR. BECKOM:  

Q. Mr. Heifner, can you direct your attention to

Exhibit 4 USB0016.

A. Yes.

Q. Can you go down to Section 16 that's entitled

Notice?

A. Yes.

Q. Says:  

Unless otherwise required by law any notice

shall be given by delivering it to or by

mailing it by First Class Mail to the

appropriate party's address on page 1 of this

security instrument or any other address

designated in writing.  

Do you see what I'm talking about?

A. Yes.

Q. Is it your understanding that that provision

is just -- that's directing every -- like, direct

everyone who reads this deed of trust that they need to

send it to the correct address that's listed on that

first page of the deed of trust?

A. Yes.

Q. Okay.  And then going back to USB0011, the

address delineated for US Bank National Association, ND

again is the 4325 17th Avenue, Southwest, Fargo, North
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Dakota, 58103.

Is that your understanding?

A. Yes.

Q. Okay.  And so this deed of trust actually does

direct parties to notice US Bank in Fargo, South

Dakota?  Or is that your understanding?

A. It is.  And also it goes on to say that notice

to one is not notice to all so an error of caution.

Q. Okay.

A. Notice to each address.

Q. So US Bank actually does request notice in

Fargo, South Dakota under this deed of trust?

A. Yes.

Q. And is that deed of trust was filed in the

property records on March 28, 2009; correct?

A. Yeah.  I think there was a prior recording

that we refinanced.  There was a prior deed of trust on

the property through US Bank with the same borrower

that was refinanced advancing additional funds --

Q. So US Bank --

A. -- dating back longer than that.  So this one

would be the most -- the latest deed of trust recorded

by US Bank.

Q. Fair enough.  And so by the latest recording

in the property records prior to, let's say, 2012, US
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Bank had indicated to everyone on the property records

that they wanted to be served process in Fargo, North

Dakota?

A. Yes.

Q. Okay.

MR. BECKOM:  I don't think I have anything

further from this witness, your Honor.

THE COURT:  Anything else, sir?

MR. VILKIN:  Yes, your Honor, a couple.

 

RECROSS-EXAMINATION 

BY MR. VILKIN:  

Q. Mr. Heifner, with regard to Exhibit 4,

paragraph 16, it's talking about notice; correct?

A. Yes.

Q. Do you know whether that's notice between the

parties to the agreement or notice to parties not part

of the agreement?

A. Without making a legal speculation, I would

say any parties given that it's any notice shall be

given -- any notice shall be given by delivering it by

mailing it first class mail.  I would say the

indication of any party.  Any party involved in the

contract will be noticed by this method.

Q. Any party involved in this --
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A. So if anyone --

Q. -- contract; correct?

A. If you wanted to notice someone within these

parties, this is how you would notice them.

Q. Okay.  16 also talks about sending it to the

appropriate party; correct?

A. Yes.

Q. Okay.  How is someone not a party to this

agreement supposed to know who the appropriate party is

based on the four addresses on page 1 of Exhibit 4?

A. The document --

MR. BECKOM:  Objection.  Calls for

speculation.

THE WITNESS:  -- will --

MR. VILKIN:  It's their document, your Honor.

They're saying they should have got notice.  I'm asking

how somebody is supposed to know where to send it.

THE COURT:  I'll overrule.

MR. VILKIN:  Thank you.

THE WITNESS:  My -- the document is recorded.

And it also goes on to state that notice of one grantor

will not be notice to all.  So this would be a public

record.

BY MR. VILKIN:  

Q. So in your view if you sent the notice to one
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of the four it would be deemed notice to all; correct?

A. No.  It specifically states that notice to one

is not notice to all.

Q. It says -- in item 16?

A. I believe so.

Q. Take a look at the last sentence.  Is that

what you're talking about?

A. Yes.  Notice to one is notice to all.

MR. VILKIN:  Thank you.  Nothing further.

MR. BECKOM:  I have one further clarification

I'd like to make, your Honor.

FURTHER REDIRECT EXAMINATION 

BY MR. BECKOM:  

Q. It says -- now going back to Section 16 of the

notice provision.  I believe my colleague here is

discussing the sentence that says notice to one grantor

will be deemed notice to all grantors.  Do you see what

I'm talking about?

A. Yes.

Q. Let's go back to page 1 of the deed of trust.

Who is listed as a grantor under this document?

A. The unmarried man of George R. Edwards.

Q. Okay.  And then your understanding was US

Bank.  US Bank's understanding is that they are not a

 111:16:19

 2

 3

 4

 511:16:30

 6

 7

 8

 9

1011:16:39

11

12

13

14

1511:16:44

16

17

18

19

2011:16:57

21

22

23

24

2511:17:13

APP001434



    62OCTOBER 2, 2017           US BANK V. EDWARDS

grantor under this document?

A. That is correct.

Q. Okay.

MR. BECKOM:  Nothing further.

MR. VILKIN:  I have nothing further, your

Honor.

THE COURT:  Okay.  Will there be any need to

call this witness back?  Are we finished?

MR. VILKIN:  I don't intend to, your Honor.

THE COURT:  All right.

MR. BECKOM:  I can talk to him whenever I

want.

THE COURT:  But as far as calling him back.

MR. BECKOM:  I don't believe so.  If anything

changes, I have his cell phone number, and we can get

him back here on pretty short order on the phone.

THE COURT:  Sir, you're released.  Thank you.

THE WITNESS:  Thank you, your Honor.

THE MARSHAL:  Please watch your step as you

step down.

MR. VILKIN:  Thank you, your Honor.  If I may

just have a moment with counsel on planning here.

THE COURT:  You sure can.

MR. VILKIN:  Your Honor, addressing the issue

we raised earlier, we've got two witnesses.  One
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witness will be relatively short.  She has a 2:00 p.m.

appointment.  The other witness has a 1:00 p.m. other

testimony.  If we started him after the short witness,

we probably wouldn't get done.  But if the Court is

willing to finish him at another time, no problem.

THE COURT:  Okay.

MR. BECKOM:  Probably.  You think it's going

to be an issue?

THE COURT:  I want to take the short witness.

Are we going to take him right now; right?  Take a

quick break and then take a short witness.

MR. VILKIN:  Yes.

THE COURT:  And then -- and the longer

witness, what's anticipated?  What do you anticipate to

add to the case?

MR. BECKOM:  Mr. Alessi is the corporate

witness for Alessi & Koenig.

THE COURT:  Okay.

MR. BECKOM:  Who is the trust deed that

conducted the sale.  We, at least US Bank, expects

extensive testimony from Mr. Alessi regarding the sale.

MR. VILKIN:  And as do we, your Honor.  He's

going to be longest witness of the case.

THE COURT:  Okay.  So what do you want to do

with him?
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MR. VILKIN:  Well --

MR. BECKOM:  We can call -- if he's got a

trial at 1:00, I have no objection to -- 

THE COURT:  He's busy, huh.

MR. BECKOM:  Pretty busy.

MR. GEISENDORF:  Maybe we can check and see if

he's being called at 1:00 or 3:00 or 4:00.

MR. VILKIN:  He's very busy.

THE COURT:  What I'll do, we'll step down for

15.

MR. VILKIN:  Okay.

THE COURT:  You have one short witness; right?  

MR. VILKIN:  Right. 

THE COURT:  We can bring him in after this,

and we will deal with him when we have to deal with

him.

MR. VILKIN:  Okay.

MR. BECKOM:  Sounds good, your Honor.

-o0o- 
(Recess) 
-o0o- 

THE COURT:  All right.  We can go back on the

record.

MR. BECKOM:  We have one minor housekeeping

matter.  I guess, we briefly talked before we recessed.

I was talking to Mr. Vilkin about this that Mr. Alessi
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is actually under a trial subpoenaed right next door in

Courtroom 12C with Judge Miley at 1:00.  We're trying

to figure out the best way to handle getting him in.  I

think we're taking a short witness now, but we do

expect --

THE COURT:  I mean, it's one of those things

where it would be nice if we could get him in today.  I

don't know if we can or not, but I'm willing to work

with whatever availability we have.  If we can get him

done today, I think we can make fairly significant

inroads into the trial.

MR. BECKOM:  No.  Agreed.  So we'll try to get

him in?

THE COURT:  Might be 2:30; right?  Could be.

MR. VILKIN:  What, until we finish with him?

THE COURT:  No.  I mean, when we start with

him.

MR. VILKIN:  Yeah.  Could be.

MR. GEISENDORF:  The door was locked.

MR. VILKIN:  Right.  We went and checked in

the Department 23 to see if we could find out anything.

But the door is locked.

THE COURT:  Is the door locked?  Are they in

session next door; do you know?  

Mike, are they in session next door?
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THE MARSHAL:  No, your Honor, they were not.

But I can check on them again for you.  They had a

hearing or calendar earlier.

THE COURT:  So they might be starting.  Find

out real quick if they're in session next.

THE MARSHAL:  Who's the person we're looking

for?  

MR. VILKIN:  David Alessi.

MR. BECKOM:  He's under a trial subpoena for

both.  This department as well as -- 

THE COURT:  Just find out if they're going to

start trial at 1:00 o'clock.

THE MARSHAL:  Yes, sir.

THE COURT:  I guess, we can bring -- how long

is this next witness going to take?

MR. BECKOM:  Not long.

MR. VILKIN:  15, 20 minutes hopefully.

THE COURT:  Okay.  Let's see if we can get it

done.

MR. BECKOM:  You want to call him.

MS. BAKER:  Yeah.  Are we ready?

THE COURT:  Yeah.

MS. BAKER:  I'd like to call the

representative for Glenview West Townhomes Association.

We have to wait for the Marshal to get her.
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THE COURT:  You can get her.

MS. BAKER:  Okay.  I'm going to set up the ...

KIM KALLFELZ, 

having been first duly sworn to testify to the truth, 

the whole truth and nothing but the truth, was examined 

and testified as follows: 

THE COURT CLERK:  Please be seated.  And if

you will state and spell your name for the record,

please.

THE WITNESS:  Kim Kallfelz.  First name Kim,

K-I-M.  Last name Kallfelz, K-A-L-L-F-E-L-Z.

 

DIRECT EXAMINATION 

BY MR. BECKOM:  

Q. Good morning, Kim.  Can you please tell me

what your occupation is?

A. I own HOA Management.

Q. Okay.  And how are you affiliated with

Glenview West Townhomes Association?

A. August 1st of 2017 I became their community

manager.

Q. Okay.  So you've been just recently?

THE MARSHAL:  They had morning trial calendar.

It's all done.  But they do have something at 1300

that's a civil bench trial.
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THE COURT:  That's 1:00 o'clock?

THE MARSHAL:  Yes, sir.  Nobody could say

anything specific about Brian Alessi.

MR. VILKIN:  David Alessi.

THE MARSHAL:  David, David.  They couldn't say

specifically about him.  But at 1300, they do have a

trial if it's the same person.

THE COURT:  We'll find out.

MR. VILKIN:  Yeah.  And he may not be

scheduled to go first too, so.

THE COURT:  I understand.  

Okay.  Continue on, ma'am.

MS. BAKER:  Thank you.

BY MS. BAKER:  

Q. So you're a manager, and you manage -- you own

your own company; is that -- I'm just understanding

what's going on.

A. Correct.

Q. Recapping.  And then you're hired by Glenview

to do what?

A. To be their community manager.

Q. Okay.  And what are the duties of the

community manager?

A. Well, we handle all of the financial vendors,

collection of dues, payment of -- payments every month.
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Basically --

Q. Okay.

A. -- it's a corporation.  We take care of all of

the parts of the corporation.

Q. Okay.  And how many homes are in this

association?

A. Fifty.

Q. All right.  And are you familiar with the

account for 4254 Rolling Stone Drive?

A. Well, I am familiar with that address, yes.

It's part.

Q. You're familiar with the address?

A. Yes.

Q. Have you had a chance to review the records

for this property?

A. I have to a very limited degree.

Q. Okay.  There's an exhibit book in front of

you.  I'm going to have you open it to Exhibit Tab 7.

Starts on page USB0154.  It's on the bottom.  You can

see they're numbered.  You want to go to 0154.

So the document I'm referring to goes through?

A. 054 or 45?

Q. 54.

A. Okay.

Q. And the document ends at USB0169.  Do you have
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all those pages in between?

A. I do, yes.

Q. Okay.  And is this the declaration of

covenants, conditions, and restrictions for the HOA?  

A. It looks like it, yes.

Q. And it looks like a true and correct copy and

we're going to call it CC&Rs?

A. Okay.  That's correct.

Q. Okay.  And this CC&R, what is this?  What are

CC&Rs?

A. These are the governing documents of the

association.

Q. And does this document put everyone on notice,

potential buyers or anybody that this is what the

duties of the HOA and what homeowner's responsibilities

are?

A. Yes.

Q. Okay.  And homeowners need to pay a monthly

due?

A. Correct.

Q. And how much are the monthly dues?

A. $130 right now.

Q. Okay.  And is that was the same in 2011, 2010?

A. I don't know.

Q. Okay.  And in looking at the CC&Rs, I'm going
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to have you look at -- let's see, USB0164.  Or actually

can I admit --

MS. BAKER:  I'm going to admit the CC&Rs into

evidence.

MR. VILKIN:  No objection.

THE COURT:  So admitted.  What exhibit is

that, ma'am?  

MS. BAKER:  This is under Exhibit 7.

MR. VILKIN:  Your Honor, I believe we have a

stipulation that all of Exhibit 7 is admitted.

THE COURT:  Okay.

MR. BECKOM:  I believe that is correct.

BY MS. BAKER:  

Q. But specifically, let's look at page USB164.

Let's see.  The article starts on actually on USB0160.

Can you -- what's the title of this article?  I'm

saying Article 5, association members voting rights; is

that correct?

A. Correct.  Section 1 Article 4.

Q. Okay.  Sorry.

A. 5, I meant.

Q. Sorry.  Let's go USB0161.  Article 6 is

covenant for maintenance assessments; is that correct?

A. Yes, it is.

Q. Okay.  And then Section 11 is within that
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article.  It's on USB164?

A. Correct.

Q. Okay.  And Section 11 is a subordination of

the lien to mortgages; is that correct?

A. Correct.

Q. Okay.  And this states that the lien of the

assessments provided herein shall be subordinate to the

lien of any first mortgage; is that correct?

A. That's what it says.

Q. Okay.  So what is the HOA's stance in how --

is it -- let me question this.

Is it the HOA's policy to subordinate their

lien to the first mortgages based on these CC&Rs?

A. Well, of course, the CC&Rs are subject to

NRS statutes and changes.

Q. I understand that.  But this, I'm looking

at --

A. So they supersede this number 11.

Q. I'm not asking what per the statute.  I'm

asking what these CC&Rs state.  These CC&Rs, the

interpretation here is that it subordinates the lien;

is that correct?

A. Well, I would say that it's correct as these

words are, but it's not correct in practice.

Q. Okay.  But it was the HOA's intent to
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subordinate the lien per these CC&Rs; is that correct?

A. I'd say, yes, but --

Q. Okay.

A. -- back when this was --

Q. And then?

A. -- record --

Q. That's fine.

THE COURT:  One at a time.  Thank you.

BY MS. BAKER:  

Q. And then let's go further into this.  The last

sentence is:  No sale or transfer shall relieve said

lot from liability for assessments therein becoming

due -- or sorry; is that correct?  That's what it says?

A. That's correct what it says.

Q. Okay.

A. Yes.

Q. And then the sentence before that says:

However, the sale or transfer of any lot purchase or

mortgage foreclosure or any proceeding in lieu thereof

shall extinguish the lien of such assessments as to any

payments which became due prior to the sale or

transfer?

A. That's what it says.

Q. Okay.  Okay.  And then let's go to page --

it's page 14 of the CC&Rs, but it's USB0168.  Under
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Article 11, General Provisions.  Section 3 is

Amendment.  So what is your understanding of how -- how

to amend these CC&Rs?

A. Well, in Section 11 it says that if there is

an amendment to the CC&Rs, then they would need a

75 percent vote of the lot owners.

Q. Okay.  Well, in Section 3 of the amendment it

says, Not less than 90 percent of the lot owners or --

let's see.

For the first 30-year -- for the first 30

years; is that correct?  And then after that it's 75?

A. Yes.  That's correct.

Q. And how many board members are there?  Or lot

owners?  You said there's 50 lot owners; correct?

A. Um-hum, correct.

Q. And how many board members?

A. Five board members.

Q. Okay.  And do you have regular contact with

the board members?

A. Yes, I do.

Q. All right.  And you speak to them regularly?

A. Yes, I do.

Q. Okay.  And so it's -- to amend the CC&Rs

it's -- it's pretty easy to amend the CC&Rs based on if

there's a provision that gives the availability to
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amend?

A. It is never easy to amend CC&Rs.

Q. Okay.  But there is a provision to amend the

CC&Rs?

A. There is.

Q. Okay.  And what is the HOA's collection

policy?

A. Currently?

Q. In 2011 and 2012.

A. I do not know.

Q. What is currently the collection policy?

A. What is the collection policy currently?

Well, I don't have it with me, so I can't tell you

verbatim, but it's pretty much that after 60 days, a

letter can be sent to the delinquent homeowner with --

they have four or five things that they can have as

options.  They can pay it in full.  They can get into a

payment plan.  They can have a hearing, or if they

don't respond within 30 days, they can be sent to

collections.

Q. Going back to the amendment of the CC&Rs, to

your understanding has the CC&Rs been amended at all?

A. Not to my knowledge.

Q. Okay.  Has there been any attempt to amend the

CC&Rs?
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A. I do not know.

Q. Okay.  So your question is it's never -- it's

not easy to amend.  How do you know it's not easy to

amend the CC&Rs?

A. Well, I've been in business 18 years.

Q. Okay.

A. And in order to get an amendment to the CC&Rs,

it's very difficult to get the percentage you need of

owners to amend CC&Rs.

Q. All right.  But there's only 50 owners;

correct?

A. Correct.

Q. And you'd only need 75 percent.  But if you

got 75 percent, you were able to amend the CC&Rs; is

that correct?

A. That's correct.

Q. Okay.  Going back to collection, you said the

policy is to send out a letter.  And then you said the

efforts to work out a resolution with a delinquent

homeowner would be to pay in full or a payment plan.

Is there any other options?

A. Yes.  They can have a hearing.  Right now

currently?

Q. Yes.

A. They can have a hearing in front of the board.
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Q. And if they wanted to challenge, say, the

amount owed, they don't believe the amount owed is

accurate, they would ask for a hearing?

A. They could do that.  I mean, you know, the

amount owed is generally done in a ledger so that it's

pretty clear.

Q. Okay.

A. But certainty anybody can say it's wrong.

Q. Okay.  Have you looked at the accounting of

this property at 4254 Rolling Stone Drive?

A. Yes.

Q. Okay.  And how -- what was the accounting like

in 2010, 2011?

A. I do not know.

Q. But you reviewed the records?

A. I know.  But I reviewed my records, and the

records of Pinnacle.

Q. Okay.  What about the records prior to

Pinnacle?

A. I do not have any records prior to Pinnacle.

MS. BAKER:  Nothing further at this time.

 

CROSS-EXAMINATION 

BY MR. VILKIN:  

Q. Good afternoon, or good morning, ma'am.
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A. Good afternoon.

Q. I'll try to be brief.  If you could look at

Exhibit 8 page 207.  Are you there?

A. Yes, I am.

Q. Okay.  So if you could just look at pages 207

through 212.  And my question is what is that?

A. This looks like a ledger of the county for

4254 Rolling Stone Drive.

Q. And do you know who prepared this?

A. No, I do not.

Q. Does this look like something -- well, back in

2012 was your company the manager for Glenwest?

A. No, it was not.

Q. Glenview, I'm sorry.  So when did you become

manager?

A. August 1st, 2017.

MR. VILKIN:  Nothing further, your Honor.

THE COURT:  Okay.  Anything else?

MS. BAKER:  Yes.  

REDIRECT EXAMINATION 

BY MS. BAKER:  

Q. So prior to you taking over as manager for

Glenview, there was -- do you know the person by the

name of George -- or sorry, Ronald Stevenson.
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A. I did not know him.

Q. Okay.  Did you know of him?

A. I know that he worked for Pinnacle.

Q. Okay.

A. And he was their manager I think.

Q. Okay.

A. For a while.

Q. So he was a manager for a while for the HOA?

A. Yes.

Q. Do you know why he's no longer the manager?

A. Well, Pinnacle no longer manages --

Q. Okay.

A. -- Glenview West, but I think Ronny Stevenson

is deceased.

Q. Okay.  Would you be -- you would not be

surprised if he was called as a witness for a

deposition for this matter?

A. No, I would not.

Q. Okay.

MS. BAKER:  Your Honor, I do have a copy of --

a certified copy of the deposition transcript of Ronald

Stevenson.  I'd like to admit it as evidence being that

he is deceased.

THE COURT:  To have it admitted as evidence,

you have to have it published --
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MS. BAKER:  Or published.

THE COURT:  -- first and foremost.  

And number two, if you want portions of the

deposition transcript read into the record, they have

to be designated.  The other side gets an opportunity

to designate.  And then we make a determination as to

whether -- what portions of the record are going to be

read in -- I mean, the deposition are going to be read

into the record.  So I -- it's not admitted.

MR. VILKIN:  I was not aware of this.

MS. BAKER:  Okay.

THE COURT:  There's a specific rule --

MS. BAKER:  Yes.

THE COURT:  -- on uses of deposition at the

time of trial.  Right?  Am I missing something?

MS. BAKER:  No.  I'll withdraw it.  Thank you.

THE COURT:  All right.  Anything else of this

witness?

MS. BAKER:  No.  Nothing further.

MR. VILKIN:  Nothing, your Honor.

THE COURT:  Okay.  Thank you, ma'am.

THE WITNESS:  Thank you, sir.

THE MARSHAL:  Please watch your step, ma'am.

THE COURT:  So when is a good time to meet for

this afternoon?  2:00 o'clock, do you think? 
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MR. VILKIN:  Court's preference, your Honor.

Whatever.

THE COURT:  How is 2:00 o'clock?  And we'll

know.  Because tomorrow we have two experts; right?

MR. VILKIN:  Correct.

THE COURT:  Okay.

MR. VILKIN:  We do have Mr. Haddad.

THE COURT:  Okay.

MR. VILKIN:  Also which could be any time

today.

THE COURT:  All right.  Well, we'll try -- I

think what we'll do then, so would you call Mr. Haddad

out of order?  Is that fine?

MR. VILKIN:  Do you want to call him right

now?  Or after lunch.

THE COURT:  No, no.  We got to go to lunch.

MR. VILKIN:  Okay.

THE COURT:  Right.  I'm just trying to -- how

about -- okay, this is what we can do.  Because we want

to be efficient.  We'll break now until 1:30.  And then

if -- we'll know specifically, I would anticipate, the

whereabouts of the other witness.  And if he -- if he's

not available, maybe we can call Mr. Haddad for about a

hour or so.

MR. VILKIN:  That's fine, your Honor, as long
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as I have the ability to call Mr. Haddad after

Mr. Alessi should something come up.

THE COURT:  You can call him for redirect.

MR. VILKIN:  Okay.

THE COURT:  Any objection to that?

MR. BECKOM:  We'll talk to whoever wants to

talk whenever they want to talk, so we have no

objection.

THE COURT:  That's the beauty of a bench

trial.  Okay.  So we will be in recess for lunch.

MR. VILKIN:  Thank you, your Honor.

-o0o- 
(Lunch Recess) 

-o0o- 

THE COURT:  All right.  Good afternoon.

MR. VILKIN:  Afternoon.

MR. BECKOM:  Afternoon.

THE COURT:  Let's go ahead and note our

appearances for the record.

MR. BECKOM:  Thomas Beckom, Priscilla Baker on

behalf of US Bank.

MR. VILKIN:  Richard Vilkin, Charles

Geisendorf and Eddie Haddad for the defendant.

Mr. Haddad representing the client.

THE COURT:  All right.  So how are we going to

proceed this afternoon?
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MR. BECKOM:  I think US Bank would like to

call David Alessi to the stand.  My understanding is

that his trial this afternoon has been canceled.

THE COURT:  So he's here.

MR. VILKIN:  He's here.  We're ready to go.

THE COURT:  So I timed that perfectly.

MR. HADDAD:  Yes, nicely done.

THE COURT:  Okay.

THE MARSHAL:  Yes, your Honor.

DAVID ALESSI, 

having been first duly sworn to testify to the truth, 

the whole truth and nothing but the truth, was examined 

and testified as follows: 

THE COURT CLERK:  Please be seated.  And if

you will state and spell your name for the record,

please.

THE WITNESS:  David Alessi.  A-L-E-S-S-I.

THE COURT:  Okay, sir, you have the floor.  

MR. BECKOM:  Thank you.

 

DIRECT EXAMINATION 

BY MR. BECKOM:  

Q. Good morning, Mr. Alessi.  And thank you for

being here today.

A. Good morning.
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