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OPPS
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com  
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.
2260 Corporate Circle, Suite 480, 
Henderson, Nevada 89074 
(702) 642-3113/ (702) 642-9766 FAX
Attorneys for defendant/counterclaimant Resources Group, LLC 

DISTRICT  COURT 

CLARK COUNTY, NEVADA

U.S. BANK NATIONAL ASSOCIATION, ND, a
national association

                     Plaintiff,

vs.

GEORGE R. EDWARDS, an individual; ANY AND
ALL PERSONS UNKNOWN, CLAIMING TO BE
PERSONAL REPRESENTATIVES OF GEORGE
R. EDWARDS ESTATE, OR DULY APPOINTED,
QUALIFIED, AND ACTING EXECUTOR OF THE
WILL OF THE ESTATE OF GEORGE R.
EDWARDS; RESOURCES GROUP, LLC, a Nevada
Limited Liability Company; GLENVIEW WEST
TOWNHOMES ASSOCIATION, a Nevada non-
profit corporation; DOES 4 through inclusive; and
ROES 1 through 10 inclusive

Defendants.
_______________________________________
RESOURCES GROUP, LLC, 

                     Counter-claimant
vs 

U.S. BANK NATIONAL ASSOCIATION, ND, a
national association
                      Counter-defendant

CASE NO.: A-12-667690-C
DEPT NO.:   XVI

RESOURCES GROUP, LLC’S
OPPOSITION TO U.S. BANK’S
MOTION FOR SUMMARY
JUDGMENT

DATE: April 21, 2022 
TIME:  9:30 a.m.

         

Defendant/counterclaimant, Resources Group, LLC, as Trustee for the Bourne Valley Court Trust

1

Case Number: A-12-667690-C

Electronically Filed
3/31/2022 11:20 AM
Steven D. Grierson
CLERK OF THE COURT
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(hereinafter “Resources Group”), by and through its attorney, Michael F. Bohn, Esq., submits the

following points and authorities in response to the motion for summary judgment filed by U.S. Bank

National Association ND (hereinafter “plaintiff”) on March 16, 2022. 

FACTS

Resources Group is the owner of the real property commonly known as 4254 Rollingstone Drive, 

Las Vegas, Nevada  (hereinafter “Property”).  Resources Group acquired title to the Property from 4524

Rolling Stone Dr Trust by a grant, bargain, sale deed recorded with the Clark County Recorder on May

29, 2012.   A copy of the grant, bargain, sale deed is Exhibit A. 

4254 Rolling Stone Dr Trust acquired title to the Property by entering and paying the high bid

of $5,331.00 at an HOA foreclosure sale held on January 25, 2012.  A copy of the  foreclosure deed

recorded with the Clark County Recorder on January 31, 2012 is Exhibit B.   The foreclosure deed arises

from a delinquency in assessments due from the George R. Edwards Trust (hereinafter “former owner”)

to Glenview West Townhomes Association (hereinafter “HOA”) pursuant to NRS Chapter 116.

Plaintiff is identified as the “LENDER” on the first page of a deed of trust that was recorded as

an encumbrance against the Property on March 26, 2009.   A copy of the deed of trust is Exhibit C.

The recording information in the upper right hand corner of the first page of the deed of trust

identifies “US RECORDINGS INC” as the “Requestor.”  The upper left hand corner of the deed of trust

states that the deed of trust was “Prepared By” Sohwest Financial Services, Ltd., and identifies the

“Return To (name and address)” as “US Recordings, 2925 Country Drive STE 201, St. Paul, MN 55117." 

Paragraph 1 on the first page of the deed of trust identifies U.S. Bank Trust Company, National

Association, 111 SW Fifth Avenue, Portland, OR 97204 as the “TRUSTEE.”  

Paragraph 1 on the first page of the deed of trust identifies U.S. Bank National Association ND,

4325 17th Avenue SW, Fargo, ND 58103 as the “LENDER.” 

The first sentence in paragraph 16 at page 6 of the deed of trust states:

Unless otherwise required by law, any notice shall be given by delivering it or by mailing
it by first class mail to the appropriate party’s address on page 1 of this Security
Instrument, or to any other address designated in writing.
On December 20, 2010, Alessi & Koenig LLC (hereinafter “Alessi”) mailed a prelien letter to

2
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the former owner and enclosed a copy of a notice of delinquent assessment (lien) for $2,330.00.   A copy

of the letter, notice of lien, and proof of mailing is Exhibit D.

On January 4, 2011, Alessi recorded the notice of lien.  A copy of the recorded notice of lien is

Exhibit E.  

As proved by the HOA’s statement of financial transactions for the Property, as of December 20,

2010 (the date of the notice of lien), the former owner had failed to pay assessments of $130.00 per

month that fell due from  January 1, 2010 to December 1, 2010.  A copy of the HOA’s statement of

financial transactions, dated July 10, 2012, is Exhibit F. 

On March 29, 2011, Alessi recorded a notice of default and election to sell.  On April 5, 2011,

Alessi mailed copies of the notice to five parties: (1) the former owner, (2) US Recordings, 2925 Country

Drive STE 201, St. Paul, MN 55117, (3) Robert Hazell, (4) Republic Services, and (5) Law Office of AJ

Kun, Ltd.  A copy of the notice of default and proof of mailing is Exhibit G.

At trial, David Alessi testified that the pages identified as A&K000044 through A&K000048

(also identified as USB0075 through USB0079) identified the addresses to which Alessi mailed copies

of the notice of default.  See Exhibit 6 to plaintiff’s motion at pg. 112, ll. 15-23. 

On September 20, 2011, Lawyers Title Orange County recorded a substitution of trustee that

substituted the Law Offices of Les Zieve, 18377 Beach Blvd., Suite 210, Huntington Beach, California

92648 as trustee in place of U.S. Bank Trust Company, National Association.   This substitution of

trustee was signed by U.S. Bank National Association ND on July 5, 2011.  A copy of the substitution

of trustee is Exhibit H.

 On October 13, 2011, Alessi recorded a notice of trustee’s sale for $5,370.00.  A copy of the

notice of trustee’s sale is Exhibit I.  

On October 26, 2011, Alessi mailed copies of the notice of trustee’s sale to (1) the former owner,

(2) US Recordings, 2925 Country Drive STE 201, St. Paul, MN 55117, (3) Robert Hazell, (4) Republic

Services, (5) Law Office of AJ Kun, Ltd., (6) Law Offices of Les Zieve, 18377 Beach Blvd, Suite 210,

Huntington Beach, CA 92648, (7) Southwest Financial Services Ltd., (8) U.S. Bank National

Association ND, 4325 17th Avenue, SW, Fargo, ND 58103, (9) U.S. Bank Trust Company, National,

3
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111 SW Fifth Ave, Portland, OR 97204, and (10) Ombudsman’s Office.   A copy of the proof of mailing

is Exhibit J.

The authenticity and admissibility of Alessi’s business records is proved by the affidavit of David

Alessi, Esq. as custodian of records for Alessi & Koenig, LLC attached as Exhibit K.

At trial, David Alessi testified that the page identified as “USB0081" identified the addresses to

which Alessi mailed copies of the notice of trustee’s sale.  See pg. 112, ll. 15-23 of Exhibit 6 to plaintiff’s

motion. 

Each certified mail receipt on the pages identified as “USB0082" and “USB0083" in Exhibit J

contains an official stamp by the U.S. Postal Service, which proves that each notice was deposited in the

mail.  

At page 6 of its motion, plaintiff requested that this court take judicial notice of the publicly

recorded documents attached to its motion.  Resources Group similarly requests that this court take

judicial notice of the publicly recorded documents attached to this opposition as Exhibits A, B, C, E, G,

H and I.

POINTS AND AUTHORITIES

1. Plaintiff did not prove that it was prejudiced by Alessi mailing the notice of default
to U.S. Recordings in St. Paul, MN and not to U.S. Bank’s address in Fargo, ND.

In the present case, the single defect upon which plaintiff bases its entire case is that Alessi did

not mail a copy of the notice of default to U.S. Bank at its address in Fargo, North Dakota listed on page

1 of the deed of trust.

In its opinion, however, the Nevada Supreme Court rejected plaintiff’s argument that “this

statutory violation automatically voids the sale,” and the court instead stated:

More recent cases suggest a notice/prejudice rule that limits Title Insurance & Trust
to the since-amended statute, see Miyayama v. Quality Loan Serv. Corp., No.
2:16-cv-00413-JAD-CWH, 2017 WL 132836, at *5 (D. Nev. Jan. 13, 2017), and extreme
facts—the person entitled to notice in Title Insurance & Trust received no pre-sale
notice at all, 97 Nev. at 527, 634 P.2d at 1218—it involved. Thus, in West Sunset 2050
Trust v. Nationstar Mortgage, LLC, 134 Nev., Adv. Op. 47, 420 P.3d 1032, 1035 (2018),
we held that the first deed of trust holder's failure to allege prejudice resulting from the
HOA's failure to mail notice of default to its assignor "dooms its claim that the defective
notice [of default] invalidates the HOA sale." And in Schleining v. Cap One, Inc., 130
Nev. 323, 330-31, 326 P.3d 4, 8-9 (2014), we upheld on an abuse-of-discretion standard

4
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a district court's determination that a lender's "substantial compliance" with NRS 107.095
(2009) (amended by 2019 Nev. Stat., ch. 238, § 16 (S.B. 382)), and the guarantor's
failure to prove prejudice from the notice defect, excused the lender's failure to provide
the guarantor with the notices of default and of sale required by NRS 107.095. (emphasis
added)

U.S. Bank, National Association ND v. Resources Group, LLC, 135 Nev. 199, 203-204,
444 P.3d 442, 447 (2019).

In Schleining v. Cap One, Inc., 130 Nev. 323, 326, 326 P.3d 4, 6 (2014), the guarantor of a

secured loan argued that strict compliance with NRS 107.095 required that he be mailed a copy of the

notice of default and the notice of trustee’s sale even though “he knew of the trustee’s sale prior to its

commencement” and “he made no effort to contact Cap One to attempt to prevent or delay the sale.”  The

Nevada Supreme Court instead adopted the rule that “substantial compliance is sufficient where actual

notice occurs and there is no prejudice to the party entitled to notice.”  130 Nev. at 330, 326 P.3d at 8.

(citing Las Vegas Plywood & Lumber, Inc. v. D&D Enters., 98 Nev. 378, 380, 649 P.2d 1367, 1368

(1982)).     

The court also concluded that “the district court properly determined that Schleining was not

prejudiced by the lack of statutory notice” because (1) “there was no evidence presented that Schleining

attempted to refinance the property but failed due to time constraints,” and (2) Schleining did not testify

“about any additional actions he could have or would have taken to save the property and avoid a

deficiency judgment if had personally received the notice of default.”  130 Nev. at 330-331, 326 P.3d at 

9. 

At page 12 of its motion, plaintiff states that “[i]t cannot be disputed that US Bank did not receive

the HOA NOD.”  As evidence, plaintiff quotes the Supreme Court’s statement that “U.S. Bank

established through uncontroverted testimony at trial that it was not affiliated with the ‘return to’ entity

and did not receive the notice of default.”  135 Nev. at 202, 444 P.3d at 446.

On the other hand, the “notice/prejudice rule” does not require that plaintiff be “affiliated with”

U.S. Recordings – the entity to which Alessi timely mailed the notice of default.  The “notice/prejudice

rule” only requires that plaintiff receive the notice of default through any source. 

The Supreme Court’s statement also inaccurately describes the actual testimony provided by

5
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plaintiff’s witness, Bryan Heifner, regarding U.S. Recordings.  In particular, Mr. Heifner testified:

Q.  Okay.  Now, let’s go up and talk about some of the other entities here on US Bank’s
deed of trust.  Do you see in the upper left-hand corner where it says Southwest Financial
Services Ltd?

A.  Yes.

Q.  Do you know who Southwest Financial Services Ltd is?

A.  I do not.

Q.  Okay. Are they in any way affiliated with US Bank?

A.  Not to my knowledge.

Q.  Okay.  So if I sent a letter or any kind of correspondence to Southwest Financial at
their 537 East Pete Rose Way, Suite 300, Cincinnati, Ohio, would that reach US Bank?

A.  No.

Q.  Okay.  Let’s go down to the next one where it says return to.  Do you see what I’m
talking about?

A.  Yes.

Q.  Okay.  Are you familiar with the entity US Recordings?

A.  I am not.

Q.  Okay.  Is US recordings in any way affiliated with US Bank?

A.  Not to my knowledge.

Q.  If I sent mail to 2925 Country Drive, Suite 201, St. Paul, Minnesota, 55117, would
that reach US Bank?

A.  No.  

See pg. 38, l. 14 to pg. 39, l. 17 of trial transcript attached as Exhibit 6 to plaintiff’s motion. (emphasis

added)

Instead of testifying affirmatively that he knew who US Recordings was and stating affirmatively

that US Recordings was not “in any way affiliated with US Bank,” Mr. Heifner testified that he did not

have any knowledge on this critical issue.

NRS 50.025 expressly provides:

(1) A witness may not testify to a matter unless:

6
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     (a) Evidence is introduced sufficient to support a finding that the witness has 
                       personal knowledge of the matter; or

      (b) The witness states his or her opinion or inference as an expert.

  (2) Evidence to prove personal knowledge may, but need not, consist of testimony of
                    the witness.

By admitting that he did not know who either Southwest Financial Services Ltd or US Recordings

was, Mr. Heifner proved that he did not have the requisite “personal knowledge” to provide any

testimony regarding the relationship, if any, between plaintiff and US Recordings.  

Because Mr. Heifner is the only witness that was examined by plaintiff regarding this

relationship, plaintiff did not produce any admissible evidence that proves plaintiff did not receive

“actual notice” of the notice of default from US Recordings.  

Moreover, the existence of a business relationship between plaintiff and US Recordings is proved

by the deed of trust attached as Exhibit C.  In particular, Exhibit C clearly identifies “US RECORDINGS

INC.” as the “REQUESTOR.”  Exhibit C also lists “US Recordings” under the words “Return To (name

and address)” at the top left hand corner of page 1.  

During the trial, and in its motion for summary judgment, plaintiff did not introduce any evidence

that explained why the name and address of “US Recordings” would appear on the deed of trust held by

plaintiff if “US Recordings” had no relationship with plaintiff regarding the deed of trust. 

Furthermore, Mr. Heifner contradicted his earlier testimony when he testified as follows:

Q.  And on this document, the direction is to return to US Recordings, correct?

A. US Recordings is who recorded it.  So the recording was requested by US Recordings. 
Doesn’t say that they received it after it was recorded.

Q.  Well, but the upper left-hand corner it says return to name and address.  You see that?

A.  Correct.  But the closing company or whoever was handling that, I would say was
Southwest Financial Services would have had it, I’m assuming, recorded using the
recording company who requested the recording and then we would have received the
document to hold and own after that in our system.

Q.  Are you telling me that US Recordings would have sent it to US Bank?

A.  Yes.  

See pg. 53, l. 4 to l. 19 of trial transcript attached as Exhibit 6 to plaintiff’s motion. (emphasis added)
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    In Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005), the Nevada Supreme

Court stated that “when reviewing a motion for summary judgment, the evidence, and any reasonable

inferences drawn from it, must be viewed in a light most favorable to the nonmoving party."  (emphasis

added) The Nevada Supreme Court also stated that “[a] factual dispute is genuine when the evidence is

such that a rational trier of fact could return a verdict for the nonmoving party.” 121 Nev. at 731, 121

P.3d 1031.  

The admission by Mr. Heifner that plaintiff had a relationship with US Recordings in which US

Recordings would send documents related to the deed of trust to plaintiff creates a genuine issue of

material fact regarding whether US Recordings sent the notice of default to plaintiff.   In this regard,

Exhibit G proves that Alessi mailed a copy of the notice of default to US Recordings, 2925 Country

Drive STE 201, St. Paul, MN 55117 on April 5, 2011.

Plaintiff did not produce any admissible evidence proving that (1) US Recordings did not receive

the notice of default from Alessi, (2) US Recordings did not send the notice of default to plaintiff, or (3) 

plaintiff did not receive the notice of default from any other person. 

At page 10 of its motion, plaintiff states that Mr. Heifner testified “that notice sent to its St. Paul,

MN address would not be received by US Bank.”  The testimony cited by plaintiff is the same testimony

that is quoted at page 6 above and is made vague and ambiguous by counsel’s use of the word “reach”:

Q.  If I sent mail to 2925 Country Drive, Suite 201, St. Paul, Minnesota, 55117, would
that reach US Bank?

A.  No.  

As set forth above, counsel’s question asked about who received mail addressed to the address

for US Recordings, but plaintiff treats the question as if it also asked Mr. Heifner whether US Recordings

would forward the mail that it received to plaintiff. 

Mr. Heifner’s testimony at pg. 53, l. 4 to l. 19 in Exhibit 6 proves that if counsel had asked the

question in a less ambiguous manner, Mr. Heifner’s answer to counsel’s question would have been “yes.” 

At line 19 on page 10 of its motion, plaintiff states: “Accordingly, notice to US Recordings is not

notice to US Bank.”  That statement, however, is misleading because the controlling issue is not whether
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the notice of default was mailed directly to US Bank, but whether plaintiff proved that it was  prejudiced

by the defect in mailing the notice of default to US Recordings.  

At line 21 on page 10 of its motion, plaintiff claims that Resources Group “insists that US

Recordings is an agent of US Bank,” but that is not Resources Group’s argument.  There is no

requirement that US Recordings be an agent for plaintiff for this court to find that plaintiff was not

prejudiced by the alleged notice defect. 

At lines 15 to 18 at page 11 of its motion, plaintiff describes the testimony by Mr. Heifner and

again fails to acknowledge that Mr. Heifner contradicted himself by testifying that he was not “familiar

with the entity US Recordings” (pg. 39, ll. 8-10, of trial transcript attached as Exhibit 6 to plaintiff’s

motion) and then testifying that US Recordings sent the recorded deed of trust to U.S. Bank.  (pg. 53, ll.

9-18, of trial transcript attached as Exhibit 6 to plaintiff’s motion)

At lines 24 and 25 on page 11 of its motion, plaintiff states that “[t]here is no evidence that US

Recordings and US Bank entered into a contract or agreement permitting US Recordings to control US

Bank’s performance,” but no such “control” is required for plaintiff to have received a copy of the notice

of default from US Recordings.  Likewise, there is no requirement that US Recordings have “apparent

authority to accept notice on behalf of US Bank” before plaintiff could receive actual notice of the notice

of default from US Recordings.

At lines 4 and 5 on page 12 of its motion, plaintiff states that “[t]here is nothing in the record to

support a finding that US Recordings is an agent for US Bank,” but there is no requirement that US

Recordings be “an agent for US Bank” before US Recordings could forward the notice of default to US

Bank.

At line 24 on page 12 of its motion, plaintiff states that “US Bank did not receive actual notice

of the HOA Sale.”  As evidence, plaintiff cites Mr. Heifner’s affirmative response to counsel’s statement

that “you told the Court earlier that you had reviewed US Bank’s complete file in this matter, correct?”

(pg. 50, ll. 19-24, of trial transcript attached as Exhibit 6 to plaintiff’s motion)

Plaintiff, however, ignores Mr. Heifner’s testimony that “prior to the sale or around the time of

the sale there are no records.” (pg. 51, ll. 2-3, of trial transcript attached as Exhibit 6 to plaintiff’s motion) 
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        Moreover, Mr. Heifner’s testimony at trial regarding the contents of plaintiff’s records was

inadmissible hearsay because the exception to the hearsay rule provided by NRS 51.135 relates only to

“[a] memorandum, report, record or compilation of data, in any form, of acts, events, conditions, opinions

or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge,

all in the course of a regularly conducted activity,” and not to testimony by a witness regarding an out

of court review of a computer database by the witness. (pg. 51, ll. 8-13, of trial transcript attached as

Exhibit 6 to plaintiff’s motion) 

Similarly, Mr. Heifner’s testimony regarding what an unidentified “they” searched for in

plaintiff’s records is inadmissible as double hearsay.  (pg. 51, ll. 3-4, of trial transcript attached as Exhibit

6 to plaintiff’s motion)  

At lines 1 and 2 on page 13 of its motion, plaintiff states that “[h]ere, we have no evidence of that

the HOA NOS was properly mailed but there is evidence that it was not received.” 

In applying NRS 107.080(3) in the context of a nonjudicial foreclosure of a deed of trust, the

Nevada Supreme Court stated that “[m]ailing of the notices is all that the statute requires,” and “actual

notice is not necessary as long as the statutory requirements are met.” Hankins v. Administrator of

Veterans Affairs, 92 Nev. 578, 580, 555 P.2d 483, 484 (1976).  In Turner v. Dewco Services, Inc., 87

Nev. 14, 479 P.2d 462, 464 (1971), the Nevada Supreme Court stated that  “[t]he statute does not require

proof that the notice be received.”

 At lines 1 and 2 on page 13 of its motion, plaintiff also states that “[t]here is no declaration of

mailing of service, no evidence of receipt, no copies of stamped envelopes, and no testimony that the

HOA NOS was actually mailed.” (emphasis by plaintiff) 

Contrary to counsel’s statement, however, as set forth at pages 3 and 4 above, Exhibit J to this

opposition proves that on October 26, 2011, Alessi mailed copies of the notice of trustee’s sale to (1) the

former owner, (2) US Recordings, (3) Robert Hazell, (4) Republic Services, (5) Law Office of AJ Kun,

Ltd., (6) Law Offices of Les Zieve, (7) Southwest Financial Services Ltd., (8) U.S. Bank National

Association ND, 4325 17th Avenue, SW, Fargo, ND 58103, (9) U.S. Bank Trust Company, National,

111 SW Fifth Ave, Portland, OR 97204, and (10) Ombudsman’s Office.  
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 David Alessi testified at trial that the page marked as “USB0081" identified the addresses to

which Alessi mailed copies of the notice of trustee’s sale.  See pg. 112, ll. 15-23 of Exhibit 6 to plaintiff’s

motion. The page marked as “USB0081" includes the address for U.S. Bank National Association ND,

4325 17th Avenue, SW, Fargo, ND 58103.

The certified mail receipt for Item 7011 0470 0001 1871 2482 addressed to U.S. Bank National

Association ND, 4325 17th Avenue, SW, Fargo, ND 58103 on the page identified as “USB0083" in

Exhibit J also contains an official stamp by the U.S. Postal Service, which proves that the notice was

deposited in the mail.  

In response, plaintiff cites Mr. Heifner’s testimony that U.S. Bank’s “entire system” does not

contain the notice of trustee’s sale mailed to plaintiff at the address stated in the deed of trust.

Construing this evidence in “a light most favorable to the nonmoving party,” this court can

conclude that even when a notice is mailed to the proper address, plaintiff’s computer records are so

incomplete and so unreliable that plaintiff cannot locate the properly mailed notice.  

2.  Plaintiff did not prove that U.S. Bank would have tendered any amount to Alessi
prior to the HOA foreclosure sale held on January 25, 2012.

At page 13 of its motion, plaintiff states that “US Bank was clearly prejudiced as a result of not

having received notice.” On the other hand, plaintiff has not supported its motion with any admissible

evidence proving that plaintiff would have tendered any amount to Alessi even if the notice of default

had been mailed to plaintiff at its address on page 1 of the deed of trust.  

At pages 13 and 14 of its motion, plaintiff quotes from U.S. Bank, National Association ND v.

Resources Group, LLC, 135 Nev. 199, 204, 444 P.3d 442, 447 (2019), but at page 14 of its motion,

plaintiff distorts the meaning of the court’s language by omitting the words “if credited” that were used

by the court.  In particular, the Nevada Supreme Court stated:

At trial, U.S. Bank's collection officer testified that it was the bank's practice, on receiving
a Nevada notice of default, to request payoff information and "pay the lien off ... to
protect our interest." The loan secured by the U.S. Bank deed of trust included a future
advances clause and this witness testified that, had U.S. Bank received notice of default,
it would have paid the lien off and charged its borrower. He also denied receiving notice
from any other source of the homeowner/borrower's default or the notice of sale that
followed. This testimony, if credited, establishes the lack of notice and prejudice needed
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to void the sale. (emphasis added)

This court cannot “credit” plaintiff’s characterization of the testimony by Mr. Heifner, at page

8, lines 9-10, of plaintiff’s motion because Mr. Heifner identified a condition that would have prevented

plaintiff from making a tender of any amount to the HOA in the present case.  Mr. Heifner testified as

follows:

Q.  If US Bank had received a notice from a homeowners association regarding a
homeowners association foreclosure, can you explain to the Court and all the parties here
what US Bank would have done?

A.  Yes. I actually worked in our collection department in 2011.  I was trained then
specifically on states such as Nevada in what to do if were notified of a lien by the
actual borrower. 

And US Bank received notice or notified of that would request contact
information, payoff information, or would pay the lien off if we received the notice of
default in order to protect our interest in states where we would need to do so. 
(emphasis added)

See pg. 42, l. 14 to pg. 43, l. 1 of trial transcript attached as Exhibit 6 to plaintiff’s motion.

This conditional language used by Mr. Heifner is critical because plaintiff did not prove that

during the relevant time period in 2011 and 2012, U.S. Bank believed that it needed to pay any portion

of an HOA assessment lien in order to protect its interest in a first deed of trust.  

In this regard, Resources Group requests that this court take judicial notice of respondent’s

answering brief filed by U.S. Bank, N.A. with the Nevada Supreme Court on November 25, 2013 in the

case of SFR Investments Pool 1, LLC vs. US Bank, N.A., Case No. 63078.  

At page 8 of its brief, U.S. Bank argued that NRS 116.3116(2)(b) “plainly and unambiguously

subordinates an HOA lien to a previously-recorded first deed of trust.”  

At page 9 of the same brief, U.S. Bank, N.A. stated:

SFR’s argument fails because this language merely grants priority for a limited portion
of the HOA’s lien, and the portion with priority does not attach until the beneficiary of
the first deed of trust forecloses.

Plaintiff does not explain why a lender with this understanding of Nevada law in November of

2013 would have tendered any amount to an HOA to protect its deed of trust from an HOA foreclosure

sale held in January of 2012.  
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Plaintiff also has not proved that prior to the HOA foreclosure sale held on January 25, 2012 that

U.S. Bank had ever tendered any amount to any Nevada HOA to pay the superpriority portion of an

HOA’s assessment lien.  For example, the HOA foreclosure sale in SFR Investments Pool 1, LLC vs. US

Bank, N.A. was held on September 5, 2012, and U.S. Bank did not attempt to tender any amount to pay

the HOA’s superpriority lien in that case.

Absent such evidence, there is no reason to believe Mr. Heifner’s testimony in October of 2017

(more than five years after the HOA foreclosure sale was held) that if the notice of default had been

mailed to U.S. Bank at 4325 17th Avenue, SW, Fargo, ND 58103, plaintiff would have tendered nine (9)

months of assessments to the HOA to protect its deed of trust. 

Instead, in the context of a motion for summary judgment, this court must construe the evidence

in a light most favorable to Resources Group and conclude that even if Alessi had mailed the notice of

default directly to U.S. Bank and even if plaintiff acknowledged receiving the notice of trustee’s sale that

was timely mailed to defendant at its address contained in the deed of trust, plaintiff would not have

tendered any amount to Alessi or the HOA.

Consequently, plaintiff has not proved that it was prejudiced by Alessi’s decision to mail the

notice of default to US Recordings.

3. Plaintiff has not produced any admissible evidence that proves the 
HOA foreclosure sale was either void or voidable. 

At pages 14 and 15 of its motion, plaintiff quotes from the portion of U.S. Bank, National

Association ND v. Resources Group, LLC, 135 Nev. at 205-206, 444 P.3d at 448, that discusses 

Nationstar Mortgage v. Saticoy Bay LLC Series 2227 Shadow Canyon, 133 Nev. 740, 405 P.3d 641

(2017), and the California rule.  

At page 15 of its motion, plaintiff states that the high bid or $5,331.00 was between 10% and 15%

of the fair market value assigned to the property by plaintiff’s appraiser based on an “Exterior Only”

inspection of the property that took place on July 28, 2016.  See page 4 of 13 of residential appraisal

summary report attached to plaintiff’s motion as Exhibit 11.  

At the bottom of page #3  of the report, the report states:
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The appraiser made an exterior only inspection which involves the use of an extraordinary
assumption that no adverse conditions exist that may affect the livability, soundness, or
structural integrity, and all subject data used from assessor records and MLS, which if
found to be false, could affect the appraisers opinion of value and conclusions.

Plaintiff’s motion is not supported by any evidence proving that the “extraordinary assumption”

is true, so the retrospective appraisal report is not competent evidence of the fair market value of the

Property on the date of the HOA foreclosure sale.

Plaintiff also does not prove that the condition of the property on July 28, 2016 was the same as

the condition of the property on January 25, 2012.  

The appraisal report also fails to mention the Detrimental Condition that distinguishes the

Property in the present case from the six comparable sales listed at pages 3 and 5 of the appraisal report. 

Unlike the six comparable sales (3 traditional sales, 1 REO sale,1 FHA foreclosure, 1 foreclosure), 4254

Rolling Stone Dr Trust did not receive insurable clear title to the Property because no title company in

Southern Nevada is willing to issue title insurance following an HOA foreclosure sale.  The lack of

insurable clear title precludes traditional financing options to future buyers and adversely affects

Resources Group’s right of disposition of the Property.

The Appraisal of Real Estate, 14th Edition, p. 406 (Chicago: Appraisal Institute, 2013) states:

“Before a comparable sale property can be used in sales comparison analysis, the appraiser must first

ensure that the sale price of the comparable property applies to property rights that are similar to those

being appraised.” (emphasis added) Because the appraisal report offered by plaintiff violates this

standard, the value assigned to the Property by plaintiff’s appraiser is merely hypothetical.  

In the body of the Shadow Canyon opinion, immediately after the reference to footnote 11, the

Nevada Supreme Court stated:

However, it necessarily follows that if the district court closely scrutinizes the
circumstances of the sale and finds no evidence that the sale was affected by fraud,
unfairness, or oppression, then the sale cannot be set aside, regardless of the inadequacy
of price.  See id. at 515-16, 387 P.2d at 995 (overruling the lower court’s decision to set
aside the sale upon concluding there was no evidence of fraud, unfairness, or oppression). 

Shadow Canyon, 133 Nev. at 749-750, 405 P.3d at 648-649. 

This requirement that the court “closely scrutinize[ ] the circumstances of the sale” is consistent
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with the Nevada Supreme Court’s earlier statement that Golden v. Tomiyasu, 79 Nev. 503, 514, 387 P.2d

989, 995 (1963), “considered and rejected this same rationale, concluding there is no reason to invalidate

a “‘legally made’” sale absent actual evidence of fraud, unfairness, or oppression.” Shadow Canyon, 133

Nev. at 748, 405 P.3d at 648. (emphasis in original)

Plaintiff has not produced any admissible evidence proving that the HOA foreclosure sale held

on January 25, 2012 was actually affected by fraud, unfairness, or oppression.  

At page 16 of its motion, plaintiff states that “[n]ot much need be said as to the HOA’s failure to

send the statutorily required notices,” but the only defect in notice proved by plaintiff was that Alessi

mailed the notice of default to US Recordings and not directly to plaintiff.  Plaintiff did not prove that

this alleged defect was made known to any person prior to the public auction held on January 25, 2012,

so it is impossible for this hidden defect to “account[ ] for and bring[ ] about the inadequacy of price”

as required by the California rule.  Golden v. Tomiyasu, 79 Nev. 503, 514, 387 P.2d 989, 995 (1963). 

At page 17 of its motion, plaintiff states that “[t]he evidence clearly supports a conclusion that

Resource Group was related to A&K (the HOA Sale Trustee).”  Plaintiff’s “conclusion” is rebutted by

David Alessi’s testimony at the trial held on October 2, 2017:

Q. Okay.  So did at any point in time did Alessi & Koenig have an attorney-client
relationship with Iyad Haddad?

A. Again, I’m not sure.  I wasn’t involved in any litigation wherein Alessi & Koenig
represented Mr. Haddad.  But again, I’ll just repeat, I believe, there may have
been a matter that we represented Mr. Haddad on for short period of time.  I’m
just not exactly sure of the specifics.  

Q. Do you remember generally what you represented him on?

A. No. 

Q. Do you remember if it was involving quiet title litigation?

A. No.

See pg. 97, l. 16 to pg. 98, l. 5 of trial transcript attached as Exhibit 6 to plaintiff’s motion.

At page 17 of its motion, plaintiff cites, but does not quote, Mr. Haddad’s testimony regarding

the limited circumstances in which he retained Alessi & Koenig to perform legal services for him:

Q. Mr. Kerbow ever done legal work for you?
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A. Yes.

Q. What kind of legal work has Mr. Kerbow done for you?

A. So if I acquired a property that didn’t have a lender that would dispute their, you
know, the title to the property, my title companies at that time would have
required a quiet title action.  Quiet title action would have to be brought on a free
and clear property, let’s say, where there was no deed of trust that would be
extinguished before I can get title insurance.

So Ryan Kerbow would have easily done a quiet title action just
as easy as Michael Bohn, let’s say, or any other attorney and would have
done it because he would have already had the file.  He would have to file
with the Court.  Get permission from the Court to quiet title a proper at
sale.  And then I wouldn’t be able to get title insurance.

Q. So you would retain Mr. Kerbow as your personal attorney at different points
in time?

A. Couple of times.

Q. Couple of times?

A. Yeah.

Q. Do you remember the approximate time frame that this was done?

A.  I would say right around this time, maybe.

Q. So during at the time of this sale, Mr. Kerbow was also one of your attorneys?

A. Let’s put it this way.  If I acquired a property from Alessi & Koenig and it
happened to be free and clear, I could have approached Alessi & Koenig to take
an additional fee to complete the quiet title action so I can get title insurance from
my title company.

Q. Okay.  So you had a pretty close relationship with Alessi & Koenig then?

A. Close relationship?

Q. Yes.

A. I don’t know what you mean by close relationship.  But if you mean to the extent
of did I hire them to do quiet title actions on free and clear properties, yes, I would
have.

See pg. 157, l. 21 to pg. 159, l. 12 of trial transcript attached as Exhibit 6 to plaintiff’s motion.

Plaintiff also quotes from Graffam v. Burgess, 117 U.S. 180, 193 (1886), regarding Byers v.

Surget, 19 How. 303, which was “a case of a sheriff’s sale at a very grossly inadequate price, and the

purchaser was an attorney in the case.”   Although Mr. Kerbow is an attorney, Mr. Kerbow was not the
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purchaser at the sale held on January 25, 2012.  Plaintiff also did not prove that Mr. Kerbow shared any

confidential information with Mr. Haddad regarding the sale held on January 25, 2012.

Plaintiff also cites Kauffman & Runge v. Morriss, 60 Tex. 119 (1883), but in that case, the owner

of three-fourths of the judgment was absent from the sale “by no fault of his own,” there was “great and

unusual haste in making the sale,” Hill “would have bid in the property for Morris, had he not been

informed that Morriss had notice of the sale,” and “Holmes, the nominal plaintiff” made an agreement

to purchase the property on shares and later “divide the land between them.”  

Plaintiff has not presented any such evidence regarding the HOA foreclosure sale held on January

25, 2013. 

In U.S. Bank, National Association ND v. Resources Group, LLC, 135 Nev. at 207, 444 P.3d at

449, the Nevada Supreme Court mentioned “the fact that the sale had been continued,” but plaintiff did

not prove that a single person chose not to attend the HOA foreclosure sale because it was continued

from 

November 16, 2011 to January 25, 2012.  The Nevada Supreme Court also stated that “neither the

homeowner nor U.S. Bank nor any other bidders appeared at the rescheduled sale,” but plaintiff did not

prove that it is unusual for a homeowner or a lender not to attend a sale.  Plaintiff also did not prove that

no other bidders were present at the sale.  

4. Resources Group is protected as the grantee of a bona fide purchaser.

At page 17 of its motion, plaintiff quotes from Bank of America, N.A. v. SFR Investments Pool

1, LLC, 134 Nev. 604, 612, 427 P.3d 113, 121 (2018), regarding “a party’s status as a BFP,” but the sale

in that case was found to be “void” because Bank of America cured the default by tendering “nine

months’ worth of assessment fees” to the HOA prior to the HOA foreclosure sale.

In the present case, plaintiff did not tender any amount to the HOA or Alessi to pay the

superpriority portion of the HOA’s lien.

Although David Alessi testified that Robert Hazel paid $700.00 to Alessi on December 28, 2011, 

only $414.40 of that amount was paid to the HOA.  (See pg. 147, l. 12 to pg. 149, l. 1 of trial transcript

attached as Exhibit 6 to plaintiff’s motion) The single payment of $414.40 was clearly insufficient to pay
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the nine monthly assessments of $130.00 per month, or $1,170.00, that constituted the superpriority

portion of the HOA’s assessment lien.  

In Shadow Wood Homeowners Association v. New York Community Bancorp, Inc., 132 Nev.

49, 366 P.3d 1105 (2016) (hereinafter “Shadow Wood’), the Nevada Supreme Court discussed bona fide

purchaser status in detail.  The many points contained in the decision can be summarized as:

1.  A bona fide purchase is without notice of any prior equity.

2.  “The decisions are uniform” that the title of a bona fide purchaser is not affected by any matter

of which he has no notice, actual or constructive.

3.  The bona fide purchaser must pay valuable consideration, not “adequate” consideration.

4.  The fact that the foreclosure price may be “low” is not sufficient to put the purchaser on notice

of any alleged defects with the sale.

5.  The fact that the court retains equitable power to void the sale does not deprive the purchaser

of bona fide purchaser status.

6.  The time to determine the status of bona fide purchaser is at the time of the sale. 

 In Shadow Wood, the court concluded its discussion regarding Gogo Way’s status as a bona fide

purchaser by stating:

And NYCB points to no other evidence indicating that Gogo Way had notice before it
purchased the property, either actual, constructive, or inquiry, as to NYCB's attempts to
pay the lien and prevent the sale, or that Gogo Way knew or should have known that
Shadow Wood claimed more in its lien than it actually was owed, especially where the
record prevents us from determining whether that is true. Lennartz v. Quilty, 191 Ill. 174,
60 N.E. 913, 914 (Ill.1901) (finding a purchaser for value protected under the
common law who took the property without record or other notice of an infirmity
with the discharge of a previous lien on the property). Because the evidence does not
show Gogo Way had any notice of the pre-sale dispute between NYCB and Shadow
Wood, the potential harm to Gogo Way must be taken into account and further defeats
NYCB's entitlement to judgment as a matter of law.

132 Nev. at 65-66, 366 P.3d at 1116 (emphasis added)

 In the present case, plaintiff has likewise failed to identify any fact,  recorded document or other

evidence showing that plaintiff held a latent equity in the Property of which 4254 Rolling Stone Dr Trust 

knew or should have known.  Instead, every recorded document revealed that plaintiff held a deed of trust

that was subordinate to the HOA’s superpriority lien and that plaintiff’s deed of trust would be
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extinguished by the nonjudicial foreclosure of the HOA’s superpriority lien.

In Moeller v. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr.  2d 777 (1994), the respondent allowed

a trustee’s sale to go forward even though it had available cash deposits to pay off the loan.  Id. at 828. 

The trial court set aside the sale because “[t]he value of the property was four times the amount of the

debt/sales price.”  Id. at 829.  The court of appeals reversed the trial court’s order and stated:

Thus as a general rule, a trustor has no right to set aside a trustee’s deed as against
a bona fide purchaser for value by attacking the validity of the sale.  (Homestead
Savings v. Damiento, supra, 230 Cal. App. 3d at p. 436.)  The conclusive presumption
precludes an attack by the trustor on a trustee’s sale to a bona fide purchaser even though
there may have been a failure to comply with some required procedure which
deprived the trustor of his right of reinstatement or redemption. (4 Miller & Starr,
supra, § 9:141, p. 463; cf. Homestead v. Damiento, supra, 230 Cal. App. 3d at p. 436.) 
The conclusive presumption precludes an attack by the trustor on the trustee’s sale to a
bona fide purchaser even where the trustee wrongfully rejected a proper  tender of
reinstatement by the trustor.  Where the trustor is precluded from suing to set aside
the foreclosure sale, the trustor may recover damages from the trustee.  (Munger v.
Moore (1970) 11 Cal. App. 3d 1, 9, 11 [89 Cal. Rptr. 323].)

Id. at 831-832. (emphasis added)

At the time of the HOA foreclosure sale, NRS 116.31166(1) provided that the recitals in the

foreclosure deed were “conclusive proof” of default, mailing of the notice of delinquent assessment,

recording of the notice of default, the elapsing of the 90 days, and the giving of notice of sale. The

foreclosure deed (Exhibit B) includes each of the required recitals.  NRS 116.31166(2) provided that

“[s]uch a deed containing those recitals is conclusive against the unit’s former owner, his or her heirs and

assigns, and all other persons.”  

In Shadow Wood, the court also stated:

Consideration of harm to potentially innocent third parties is especially pertinent here
where NYCB did not use the legal remedies available to it to prevent the property
from being sold to a third party, such as by seeking a temporary restraining order
and preliminary injunction and filing a lis pendens on the property. See NRS 14.010;
NRS 40.060. Cf. Barkley's Appeal. Bentley's Estate, 2 Monag. 274, 277 (Pa.1888) (“In
the case before us, we can see no way of giving the petitioner the equitable relief she asks
without doing great injustice to other innocent parties who would not have been in a
position to be injured by such a decree as she asks if she had applied for relief at an earlier
day.”). (emphasis added)

366 P.3d at 1115, n.7.

Because plaintiff failed to take any action to prevent the Property from being sold to a bona fide
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purchaser without notice of plaintiff’s unrecorded claim that the notice of default had been mailed to the

wrong address, 4254 Rolling Stone Dr Trust acquired title to the Property free of plaintiff’s subordinate

deed of trust.

As the grantee of a bona fide purchaser, Resources Group enjoys the same protections as 4254

Rolling Stone Dr Trust.  “[A] title or lien held by a bona fide purchaser or encumbrancer can be conveyed

to a grantee or assignee free and clear of a prior unknown interest even if the grantee or assignee does

not fulfill the requirements of a bona fide purchaser or encumbrancer.” 5 Miller & Starr, Cal. Real Est.

§ 11:58 (3d ed.) (citing Jones v. Independent Title Co., 23 Cal. 2d 859 (1944)). 

At page 18 of its motion, plaintiff cites the four factors that the court in U.S. Bank, National

Association ND v. Resources Group, LLC, 135 Nev. 199, 207, 444 P.3d 442, 449 (2019), stated could

put Mr. Haddad on “inquiry notice” and that “would have revealed the notice defect.”  The Nevada

Supreme Court also stated that “[w]hether diligent inquiry by Haddad would have revealed the notice

defect, or the other deficiencies alleged, are questions of fact for the district court to resolve. Id.

(emphasis added)

Plaintiff, however, does not identify anything in the public record that could have caused Mr.

Haddad to investigate whether Alessi had mailed the notice of default to the correct address for U.S.

Bank.  On the other hand, in paragraph 8 of the affidavit in support of motion for summary judgment that

was attached to Resource Group’s motion for summary judgment, filed with the court on January 3, 2017

(Exhibit L attached hereto), Iyad Haddad stated:

8.  Prior to and at the time of the foreclosure sale, there is no way for myself or any other
potential bidder at the foreclosure sale to research if the notices were sent to the proper
parties at the proper address.  I, and other potential bidders are forced to rely only on the
professional foreclosure agent to have obtained a trustee’s sale guarantee issued by a local
title and escrow company and to serve the notices upon the parties who are entitled to
notice. 

Plaintiff has not presented any contrary evidence to this court.

In Allison Steel Mfg. Co. v. Bentonite, 86 Nev. 494, 499, 471 P.2d 666, 669 (1970), the Nevada

Supreme Court stated that “[a]t the time appellant’s judgment lien attached on May 26, 1964, the two IRS

liens were already of record giving it notice.”  The court also stated, however, that “[h]ad appellant
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purchased the Henderson land at the Sheriff’s sale after instead of before the IRS tax liens were released,

a different result would prevail.”  86 Nev. at 500, 471 P.2d at 670. 

Likewise, in Adaven Management, Inc. v. Mountain Falls Acquisition Corp., 124 Nev. 770, 778-

779,191 P.3d 1189, 1195 (2008), the Nevada Supreme Court defined the limits of inquiry notice as

follows:

The county recorder maintains recorded deeds, including those transferring water rights.
By statute, a county recorder is required to keep indices of all deeds arranged by the
names of the grantors and grantees. A prospective purchaser of land may search those
indices to ensure that the person attempting to sell the property has clear title to it. To
search the indices, the prospective purchaser would first search the grantee index for the
purported owner's name to ascertain when and from whom the purported owner received
the property. Using that name, the purchaser would check the grantee index for the names
of each previous owner, thus establishing the “chain of title.” The purchaser must then
search the grantor index, starting with the first owner in the chain of title, to see whether
he or she transferred or encumbered the property during the time between his or her
acquisition of the property and its transfer to the next person in the chain of title.
Whether or not a purchaser of real property performs this search, he or she is
charged with constructive notice of, and takes ownership of the property subject to,
any interest such a title search would reveal.  (emphasis added)

In the present case, when viewed in a light most favorable to Resources Group, there is no

document in the public record that would have triggered a duty on Mr. Haddad to contact Alessi and

inquire as to whom and to what addresses Alessi had mailed the notice of default.  Likewise, plaintiff did

not prove that Alessi would have opened its private records to a person who had not entered a bid at a

sale that had not yet been held.

At page 18 of its motion, plaintiff quotes from Blevins v. Boyd, 623 F. Supp. 863, 865 (D. Nev.

1985), where inquiry notice was triggered because Bruce Cooper had been in “actual physical possession

of the parcel well before” the October 6, 1982 agreement between Owen and Bruce Cooper.  No similar

“physical possession” of the property triggered such an inquiry by Mr. Haddad in the present case.  Every

publicly recorded document was consistent with the fact that the HOA was foreclosing an assessment

lien that would extinguish plaintiff’s deed of trust.

Similarly, in Berge v. Fredericks, 95 Nev. 183, 591 P.2d 246 (1979), the court reversed a

summary judgment entered in favor of the respondent (purchaser) because the respondent and the seller

were intimately related and because the respondent had actual notice of appellant’s residence on the
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property being sold.  The court quoted the general rule that “open, notorious, and exclusive possession

and occupation of lands by a stranger to a vendor’s title, as of record, at the time of a purchase” is

sufficient to put a purchaser on inquiry as to the legal or equitable rights of the party in possession.  591

P.2d at 249.  Again, no such evidence exists in the present case.

At page 19 and at page 21 of its motion, plaintiff quotes from Nationstar Mortgage, LLC v. SFR

Investments Pool 1, LLC, 184 F. Supp. 3d 853 (D. Nev. 2016), that because the law was not settled on

the date of the sale held on August 10, 2012, a “reasonable purchaser” would have “perceived a serious

risk” that the HOA sale would not extinguish the lender’s deed of trust. This argument was made

irrelevant when the Nevada Supreme Court held in K&P Homes v. Christiana Trust, 133 Nev. 364, 368,

398 P.2d 292, 295 (2017), that SFR Investments Pool 1, LLC v. U.S. Bank, N.A., “did not create new

law of overrule existing precedent: rather, that decision declared what NRS 116.3116 has required since

the statute’s inception.”   K&P Homes v. Christiana Trust, 133 Nev. 364, 368, 398 P.2d 292, 295 (2017).

At page 20 of its motion, plaintiff states that a buyer’s experience is relevant in determining

whether a party is a bona fide purchaser, and plaintiff quotes Mr. Haddad’s testimony on October 2,

2017 that “I attend five sales a week, 52 weeks a year.” (see pg. 156, l1. 12-13, of trial transcript attached

as Exhibit 6 to plaintiff’s motion) Plaintiff did not prove that Mr. Haddad had that level of experience

with HOA foreclosure sales as of January 25, 2012.  Plaintiff has also not proved how a purchaser with

any level of experience would be able to review the foreclosure agent’s mailing records prior to the date

of an HOA foreclosure sale. 

At page 20 of its motion, plaintiff states that Mr. Haddad was fully aware of the need for litigation

following the HOA foreclosure sale, but the need to file a quiet title lawsuit in order to obtain title

insurance following a sale does not prove that Mr. Haddad had any reason to suspect that there was any

defect with the notices for the HOA foreclosure sale held on January 25, 2012.  See pg. 157, l. 25 to pg.

158, l. 6 of trial transcript attached as Exhibit 6 to plaintiff’s motion.  

The same is true even if there was a deed of trust recorded against the property because the public

record does not reveal any basis upon which the lender could challenge the sale.  See language quoted

from Shadow Wood, 132 Nev. at 65-66, 366 P.3d at 1116, at page 18 above.
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At lines 21-22, plaintiff states that “Resources filed a bankruptcy petition to protect itself from

creditors it claims to have had no knowledge of their interest in the Property.  Exhibit 14.”  Exhibit 14

to plaintiff’s motion instead proves that Bourne Valley Court Trust filed its schedules in Case No. 12-

16387 on June 13, 2012 and appropriately listed the “First Mortgage” recorded against the Property as

“Disputed.”  See page 8 of 29 in Exhibit 14. The present case is therefore unlike the unpublished orders

where the Nevada Supreme Court found that the debtor had made a judicial admission that a deed of trust

survived an HOA foreclosure sale.  See, e.g., River Glider Avenue Trust v. The Bank of New York

Mellon, No. 79808, 472 P.3d 190, at *1 (Table), 2020 WL 5637071 (Nev. Sept. 18, 2020)(unpublished

disposition). 

At the bottom of page 20 of its motion, plaintiff states that Mr. Haddad testified in a deposition 

taken in another case on April 28, 2016 (Exhibit 12 to plaintiff’s motion) that the holders of first deeds

of trust could “protect themselves by tendering a payment equivalent to nine months.”  Because plaintiff

made no such tender to protect its deed of trust in the present case, this testimony is irrelevant.

At page 21 of its motion, plaintiff states that Mr. Haddad testified in a deposition taken in another

case on May 18, 2016 that he had an understanding by 2014 that “lenders disputed, under some

circumstances at least, that their deed of trust was extinguished following the foreclosure sale.”  (Exhibit

13 to plaintiff’s motion, pg. 17, ll. 15-18) Because the sale in the present case happened on January 25,

2012, Mr. Haddad’s level of experience and knowledge in 2014 is likewise irrelevant.  

Plaintiff states that “[a]llowing Saticoy to claim bona fide purchaser status would turn the entire

concept on its head,” but charging Resources Group with notice of a mailing defect that was not disclosed

in any publicly recorded document instead turns the concept of “inquiry” notice on its head.  

In its conclusion at page 21 of its motion, plaintiff states that “US Bank did not have actual

knowledge of the HOA Sale,” but Exhibit J proves that on October 26, 2011, Alessi mailed a copy of the

notice of trustee’s sale to U.S. Bank National Association ND, 4325 17th Avenue, SW, Fargo, ND 58103.

Because this is the exact address to which the deed of trust directed that notice to plaintiff be mailed, the

evidence proves that plaintiff did have actual knowledge of the HOA Sale and took no action to prevent

the sale from taking place or to pay the superprioty portion of the HOA’s assessment lien.
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Plaintiff also states that “[h]ad US Bank become aware of the HOA Sale, it would have paid the

superpriority portion of the HOA Lien.”  Plaintiff, however, has not produced any evidence of a single

instance prior to January 25, 2012 where plaintiff tendered an amount equal to 9 months of assessments 

to any HOA to prevent the extinguishment of a deed of trust.  Making such a tender would be antithetical

to the legal position publicly asserted by U.S. Bank in respondent’s answering brief filed by U.S. Bank,

N.A. with the Nevada Supreme Court on November 25, 2013 in the case of SFR Investments Pool 1, LLC

vs. US Bank, N.A., Case No. 63078.  

Plaintiff states that “it is uncontroverted fact that A&K did not send the HOA NOD to US Bank,”

but there is a disputed issue of material fact regarding whether U.S. Bank received “actual notice” of the 

notice of default from US Recordings.  

Plaintiff also refers to “the unnatural relationship between A&K, Eddie Haddad and Resources,”

but plaintiff has not produced any evidence proving that the two wholly unrelated cases where Mr.

Haddad retained Ryan Kerbow as counsel in any way affected the HOA foreclosure sale held on January

25, 2012.

At page 22 of its motion, plaintiff states that “[s]ince remand, Resources has done no additional

fact finding,” but plaintiff also admits that Resources Group has “issued only limited written discovery.” 

Resources Group also filed a motion to compel on November 30, 2020 to require that plaintiff cure

plaintiff’s “deficient and obstructionist” answers to the interrogatories and the request for production of

documents attached as Exhibits D and E to the motion. 

An order approving the discovery commissioner’s report and recommendations that granted

Resources Group’s motion to compel was filed on May 14, 2021.  Plaintiff finally provided answers to

Resources Group’s interrogatories and request for production of documents on February 23, 2022, which

was eight (8) days after the deadline for completion of discovery agreed to by the parties on July 2, 2021.

Plaintiff’s delay in complying with the court’s order entered on May 14, 2021 does not create any reason

to grant plaintiff’s motion for summary judgment.

As noted above, there are disputed issues of material fact that can only be resolved by the court

receiving additional testimony from appropriate witnesses and other evidence in order for this court to 
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make the “finding on actual notice or prejudice” identified by the Nevada Supreme Court in its opinion,

filed on July 3, 2019.  See U.S. Bank, National Association ND v. Resources Group, LLC, 135 Nev.  at

204, 444 P.3d at 447. 

CONCLUSION

 Accordingly, it is respectfully requested that this Court enter an order denying plaintiff’s motion

for summary judgment, so that this matter can proceed to trial as scheduled on May 23, 2022.

 DATED this 31st  day of March, 2022

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 

By:   / s / Michael F. Bohn, Esq. /           
      Michael F. Bohn, Esq.
      2260 Corporate Circle, Suite 480, 
      Henderson, Nevada 89074 

       Attorney for Resources Group, LLC

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law

Offices of Michael F. Bohn., Esq., and on the 31st day of  March, 2022, an electronic copy of the

RESOURCES GROUP, LLC’S OPPOSITION TO U.S. BANK’S MOTION FOR SUMMARY

JUDGMENT was served on opposing counsel via the Court's electronic service system to the following

counsel of record:

Kristin A. Schuler-Hintz, Esq.
Shane P. Gale, Esq.
McCarthy & Holthus, LLP
9510 W. Sahara Ave., Ste. 200
Las Vegas, NV  89117
Attorney for plaintiff/counterdefendant

/s/ Maurice Mazza                                     
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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  DISTRICT JUDGE 

 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

ORDR 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
U.S. BANK NATIONAL ASSOCIATION, 

N.D, 

 

                                           Plaintiff, 

v. 

 

GEORGE R. EDWARDS; ANY AND ALL 

PERSONS UNKNOWN CLAIMING TO 

BE PERSONAL REPRESENTATIVES OF 

GEORGE R. EDWARDS ESTATE, OR 

DULY APPOINTNED, QUALIFIED AND 

ACTING EXECUTOR OF THE WILL OF 

THE ESTATE OF GEORGE R. 

EDWARDS, RESOURCES GROUP, LLC; 

GLENVIEW WEST TOWNHOMES 

ASSOCIATION; DOES 4 through 

inclusive; and ROES 1 through 10, 

inclusive; 

 

                                            Defendants. 

. 

AND ALL OTHER CLAIMS 

) 

) 

) 

) 

) 

) 

) 

) 

) 

)

)

)

)

)

)

)

)

)

)

) 

  

Case No. 

Dept No. 

 

A-12-667690-C  

XVI 

 

 

ORDER RESCHEDULING DATE FOR PRE-TRIAL/CALENDAR CALL 

IT IS HEREBY ORDERED THAT: 

Due to a firm jury trial setting in Department 16, the Pre-Trial/Calendar Call with the 

designated attorney and/or parties in proper person, previously set on May 12, 2022 at 10:30 

a.m., is hereby rescheduled to be held on Tuesday, May 10, 2022 at 1:15 p.m. Please note 

this date and time change on your calendar(s).   

 

 

     ________________________________    

          LB 

 

Electronically Filed
04/06/2022 11:59 AM

Case Number: A-12-667690-C

ELECTRONICALLY SERVED
4/6/2022 11:59 AM
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-12-667690-CU S Bank National Association, 
Plaintiff(s)

vs.

George Edwards, Defendant(s)

DEPT. NO.  Department 16

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 4/6/2022

"Benjamin D. Petiprin, Esq." . bpetiprin@zievelaw.com

Amber Geiman . ageiman@lawhjc.com

Kristin Schuler-Hintz . dcnv@mccarthyholthus.com

Stuart Taylor . staylor@lawhjc.com

Thomas N. Beckom . tbeckom@mccarthyholthus.com

Kristin Schuler-Hintz DCNV@mccarthyholthus.com

E-Service BohnLawFirm office@bohnlawfirm.com

Michael Bohn mbohn@bohnlawfirm.com

Maurice Mazza mazza@bohnlawfirm.com

Maggie Lopez maggie@bohnlawfirm.com

APP002573



 

1 
   
   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

 

 

 

Kristin A. Schuler-Hintz, Esq., SBN 7171 
Shane P. Gale, Esq., SBN: 12967 
McCarthy & Holthus, LLP 
9510 West Sahara Avenue, Suite 200 
Las Vegas, NV 89117 
Telephone: (702) 685-0329 
Facsimile: (866) 339-5961 
Email: dcnv@mccarthyholthus.com 
Attorneys for Plaintiff,  
U.S. Bank National Association, ND, 
 
 

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF CLARK 
 
 
 
U.S. BANK NATIONAL ASSOCIATION, 
N.D, 
 
  Plaintiff, 
 
 v. 
 
GEORGE R. EDWARDS; ANY AND ALL 
PERSONS UNKNOWN CLAIMING TO 
BE PERSONAL REPRESENTATIVES OF 
GEORGE R. EDWARDS ESTATE, OR 
DULY APPOINTNED, QUALIFIED AND 
ACTING EXECUTOR OF THE WILL OF 
THE ESTATE OF GEORGE R. 
EDWARDS, RESOURCES GROUP, LLC; 
GLENVIEW WEST TOWNHOMES 
ASSOCIATION; DOES 4 through 
inclusive; and ROES 1 through 10, 
inclusive; 
 
  Defendants. 
AND ALL OTHER CLAIMS. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: A-12-667690-C 
 
Dept. No.: 16 
 
 
U.S. BANK NATIONAL 
ASSOCIATION N.D.’s REPLY IN 
SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT  
 
 

 
 

NOW COMES US Bank National Association, N.D. (hereinafter “US Bank”), by and 

through its counsel of record, Shane P. Gale, Esq., of the law firm of McCarthy & Holthus, 

LLP, and files this Reply in Support of Motion for Summary Judgment.  

 

Case Number: A-12-667690-C

Electronically Filed
4/7/2022 1:54 PM
Steven D. Grierson
CLERK OF THE COURT
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This Reply is based on the attached Points and Authorities, all pleadings and documents 

filed herein, as well as any oral argument or additional filings that are requested by the Court, 

and upon the entire record of this case.   
 
Dated: April 6, 2022    Respectfully Submitted, 

 
 

By:_/s/Shane P. Gale__________ 
Kristin A. Schuler-Hintz, Esq., SBN: 7171 
Shane P. Gale, Esq., SBN: 12967 
McCarthy & Holthus, LLP 
9510 West Sahara Ave., Suite 200 
Las Vegas, NV 89117 
Attorneys for Attorneys for U.S. Bank National 
Association, ND
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MEMORANDUM OF POINTS AND AUTHORITIES 
 

I. INTRODUCTION  

Resource Response is filled with speculation and conjecture in an attempt to manufacture 

genuine issues of material fact that do not exist.  Its refusal to accept that the HOA NOD was not 

mailed to US Bank is shocking and foolish.  The Nevada Supreme Court confirmed that fact in 

U.S. Bank, National Association ND v. Resources Group, LLC, 135 Nev. 199, 203, 444 P.3d 442, 

446 (Nev., 2019), request for rehearing denied November 1, 2019.  It is also plain that US Bank 

was prejudiced by A&K’s failure to send US Bank the statutorily required notice of the HOA 

Sale, and that the Resources is not a bona fide purchaser.  Moreover, while Resources litigates 

this case, it refuses to take responsibility for keeping current on its obligation to pay for waste 

removal services and risks losing the Property to foreclosure by Republic Services. Instead US 

Bank had to pay the Republic Services lien in order protect its interest in the Property.   

II. ARGUMENT  

a. Resources’ Response is Speculative at Best.   

Resources Response dedicates its first 11 pages to arguing that “Plaintiff did not prove 

that it was prejudiced by Alessi mailing the notice of default to U.S. Recordings in St. Paul, MN 

and not to U.S. Bank’s address in Fargo, ND.”  Yet, it makes no argument regarding prejudice in 

those first 11 pages.  Instead, it wastes time restating the standard already provided in US Bank’s 

Motion for Summary Judge (Resources Response, at 4:21-5:25); objecting to trial testimony that 

is already in the record (Resources Response, at 10:1-11); and argues that US Bank bears the 

burden for proving that it did not receive notice of the HOA Sale (Resources Response, at 8:12-

14).   In U.S. Bank, the Court held that “Alessi & Koenig did not comply with the statutory 

requirement that it serve U.S. Bank with the notice of default…”  Id., at 205.  It is foolish to 

argue the contrary.  

/ / / 

/ / / 

/ / / 
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Resources Response cuts directly against Nevada’s well established summary judgment 

standard.  While reasonable inferences…must be viewed in a light most favorable to the 

nonmoving party (Wood v. Safeway, 121 Nev. 724, 729, 121 P.3d 1026 (2005) (emphasis added), 

a scintilla of evidence, or evidence that is merely colorable, or not significantly probative does 

not present a genuine issue of material fact.  Addisu v. Meyer, 198 F.3d 1130, 1134 (9th Cir., 

2000).  Mere disagreement or a bald assertion that a genuine issue of material fact exists does not 

preclude summary judgment. Harper v. Wallingford, 877 F.2d 728, 731 (9th Cir., 1989).  The 

United States Supreme Court describes genuineness as: 
 
When opposing parties tell two different stories, one of which is blatantly contradicted by 
the record, so that no reasonable jury could believe it, a court should not adopt that 
version of the facts for purposes of ruling on a motion for summary judgment.  

 
Scott v. Harris, 550 U.S. 372, 380 (2007). 

The “nonmoving party may not defeat a motion for summary judgment by relying on the 

gossamer threads of whimsy, speculation and conjecture.  As this court has made abundantly 

clear, [w]hen a motion for summary judgment is made and supported as required by NRCP 56, 

the non-moving party may not rest upon general allegations and conclusions, but must, by 

affidavit or otherwise, set forth specific facts demonstrating the existence of a genuine factual 

issue.”  Wood v. Safeway, 121 Nev. 724, 121 P.3d 1026, 1030-1031 (2005).   

Herein lies Resources’ problem.  The vast majority of the Resources’ Response is purely 

speculation and conjecture.  It asserts clearly unreasonable interpretations of the trial testimony 

in an effort to manufacture a genuine issue of material fact.  The only reasonable inference from 

the testimony is that US Bank is not associated with US Recordings, notice sent to US 

Recordings is not notice to US Bank, and that US Bank was prejudiced by being prevented an 

opportunity to pay the superpriority portion of the HOA Lien.  

Furthermore, it is not US Bank’s burden to prove that it did not receive notice of the 

HOA Sale.  No adverse inference can be made against US Bank in this case.  
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US Bank testified in this case, it has cooperated with discovery and produced its 

servicing file to Resources, as requested.  Moreover, despite abundant time to do so, Resources 

never deposed any US Bank witnesses.  Thus, the requirements for permitting an adverse 

inference have not been met.  
 
It is firmly established in the Ninth Circuit that [a] federal trial court has the inherent 
discretionary power to make appropriate evidentiary rulings in response to the destruction 
or spoliation of relevant evidence, which includes the power to permit a jury to draw 
an adverse inference from the destruction or spoliation against the party or witness 
responsible for that behavior. 

Apple Inc. v. Samsung Electronics Co., Ltd., 888 F.Supp.2d 976, 985 (N.D. Cal., Aug. 21, 2012) 

(internal quotations omitted).  “… [W]hen relevant evidence is destroyed, the jury is permitted to 

draw an adverse inference from the destruction.  Bass-Davis v. Davis, 122 Nev. 442, 452, 134 

P.3d 103, 109 (Nev., 2006).  There is no proof or allegation that US Bank destroyed evidence.  

Instead, Resources deflects its own laziness during the discovery phase and its inability to 

discover the particular fact it needed, and asks this Court to make an adverse inference against 

US Bank because if its inability to discover the information it wanted.  The plain truth is that US 

Bank never received notice of the HOA Sale.  Resources’ Response is a master class in clouding 

the issues. Instead of presenting fact and authority to support its position, it spends 25 pages 

substituting the record for its own version of the “facts.”  
 

b. US Bank Was Prejudiced by A&K’s Failure to Mail the HOA NOD. 

Resources’ “smoking gun” is an excerpt from an appeal answering brief where US Bank 

as trustee was respondent. Resources Response, at 12:16-27.  That case is readily 

distinguishable.  Here US Bank is the originator and beneficiary of the DOT and the servicer of 

the Deed of Trust at the time of the sale.  In the appeal referenced by Resources, the respondent 

was U.S. Bank, N.A., a national banking association as Trustee for the Certificate Holders of the 

Banc of America Mortgage Securities 2008-A Trust, Pass-Through Certificates, Series 2008-A.  

In the appeal, US Bank was the trustee and not the servicer of the loan, in the appeal US Bank 
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would not have received the notices and would not have directed payment, those notices and 

payments would have been directed by the servicer – Bank of America. 
 

Here, US Bank is the beneficiary (and the only beneficiary and servicer) and its witness 

testified that US Bank would have taken action to pay the superpriority portion of the HOA Lien. 

That testimony cannot be disputed by argument in an unrelated case. 

  Second, the reference to the appeal by Resources is an excerpt of argument by U.S. 

Bank as Trustee’s counsel.  Resources provides no evidence or testimony to support its “gotcha” 

argument that US Bank (which is separate from U.S. Bank as Trustee) did not have in place a 

policy regarding payment of homeowners association liens.  Once again, Resources’ reliance on 

speculation and conjecture fails.  The only reasonable inference from the testimony is that US 

Bank is not associated with US Recordings, notice sent to US Recordings is not notice to US 

Bank, and that US Bank was prejudiced by being prevented an opportunity to pay the 

superpriority portion of the HOA Lien. What occurred in an unrelated case, with an unrelated 

servicer, and without actual testimony or evidence to connect it to US Bank as originator, 

beneficiary, and servicer, is worse than speculation, it is pure fantasy.  
 

c. The Restatement Approach to Fair Market Value is the Correct Measure 
of Valuation of the Property. 
 

Resources next argues that its version of determining fair market value should be adopted 

in place of the Restatement approach on which the Nevada Supreme Court relies. Resources 

Response, at 13:18-14:20.  In US Bank (from which this case was remanded) the Nevada 

Supreme Court plainly states that “While the district court did not determine what the property's 

fair market value was, the record evidence suggests that the $5,331 bid price fell somewhere 

between 10% and 15% of its fair market value. The only way to arrive at that percentage is by 

adopting the Restatement approach ($5,331.00 / $48,000.00 = 11.11%).  The Court did not 

analyze fair market value further because the Restatement approach is the correct measure of the 
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Property’s valuation. Resources offers no authority to support any other conclusion.  Instead it 

only relies its own argument, speculation and conjecture.   
 

d. Where the Sale Price is Palpable and Great, Very Slight Evidence of 
Unfairness or Irregularity is Sufficient to Authorize Setting Aside the 
HOA Sale.   
 

Resources totally ignores the relationship between an inadequate sale price and fraud, 

oppression, or unfairness.  “…[A] wide disparity [in price] may require less evidence of fraud, 

unfairness, or oppression to justify setting aside the sale. The relationship is hydraulic: where 

the inadequacy is palpable and great, very slight additional evidence of unfairness or 

irregularity is sufficient to authorize the granting of the relief sought. U.S. Bank (supra), at 

205-206 (internal quotations omitted) (emphasis added).  

 U.S. Bank goes on to hold that the HOA Sale is voidable due to fraud, oppression, or 

unfairness.   
 
While the district court did not determine what the property's fair market value was, the 
record evidence suggests that the $5,331 bid price fell somewhere between 10% and 15% 
of its fair market value. The grossly inadequate price, combined with the problems with 
the notice of default—even assuming U.S. Bank received the notice of sale—presents a 
classic claim for equitable relief under Shadow Canyon, Shadow Wood, and Golden. 
(Also concerning, but not addressed by the district court, was the evidence U.S. Bank 
offered respecting Haddad's attorney-client relationship with one of the lawyers at Alessi 
& Koenig.) 
 

 
Id., at 206 (emphasis added).  Because Resources will likely ignore the clear language of the 

Nevada Supreme Court, the obvious will be stated again, for its benefit. “The grossly inadequate 

price, combined with the problems with the notice of default—even assuming U.S. Bank 

received the notice of sale—presents a classic claim for equitable relief under Shadow 

Canyon, Shadow Wood, and Golden.” Id. (emphasis added).  Under the facts of this case, US 

Bank’s receipt or non-receipt of the HOA NOS is entirely irrelevant when determining whether 

the sale should be set aside on equitable grounds.   
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 The record is clear that the Property sold for 11% of its fair market value.  As a result, 

only “very slight” evidence of unfairness or irregularity is sufficient to set the sale aside. Here, 

such evidence exists, and as discussed in US Bank’s Motion for Summary Judgment manifest in 

the form of A&K’s failure to send the HOA NOD to US Bank and Mr. Haddad’s completely 

inappropriate with the HOA’s foreclosure trustee.  

 If this Court were to conduct a conflict of interest analysis regarding Mr. Kerbow, the 

attorney who represented both Mr. Haddad and the HOA, it would analyze three factors: 1) the 

scope of the former representation, (2) whether it is reasonable to infer that the confidential 

information allegedly given would have been given to a lawyer representing a client in those 

matters, and (3) determine whether that information is relevant to the issues raised in the present 

litigation. Waid v. Eighth Judicial District Court ex. rel. County of Clark, 121 Nev. 605, 611, 

119 P.3d 1219, 1223 (Nev., 2005).  Accordingly, it is both reasonable and appropriate for this 

court to make an inference as to whether confidential information was shared between the prior 

(the HOA) and current client (Mr. Haddad).  

 Here, the representation of the HOA and Mr. Haddad was very closely related – on one 

hand, HOA foreclosure sales and on the other, quiet title actions following those sales.  It is 

completely reasonable for this court to infer that confidential information given to the HOA 

would be shared with Mr. Haddad, who is one of the most, if not the most, prolific purchasers of 

HOA foreclosure sale properties in the entire state of Nevada. But even if this Court does not 

find the sordid relationship of Mr. Kerbow, Mr. Haddad and the HOA inappropriate, the fact that 

the HOA NOD was not sent to US Bank is well established fact that cannot be ignored under 

U.S. Bank (supra).  
 

e. Resources is not a bona fide purchaser for value.  

 “A party's status as a BFP is irrelevant when a defect in the foreclosure proceeding 

renders the sale void.” Bank of America v. SFR Investments Pool 1, LLC, 134 Nev. 604, 612, 427 

P.3d 113, 121 (Nev., 2018).  Thus, if this Court finds that the sale was void, pursuant to section 
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(V)(b) of US Bank’s Motion for Summary Judgment, then the Court need not make a 

determination as to whether Resources is a bona fide purchaser.   
 

The following establishes that Resources is not a bona fide purchaser. 

U.S. Bank highlights four, separate facts that discredit Resource Groups bona fide 

purchaser status.  They are 1) Resources’ principal’s, Eddie Haddad, real estate sophistication; 2) 

Resources was the only person/entity that appeared for the continued sale; 3) Eddie Haddad’s 

close relationship with Alessi & Koenig; 4) Eddie Haddad’s acknowledgement, in a bankruptcy 

proceeding, that title to the property was contested.  U.S. Bank (supra), at 207. These four facts 

add up to Mr. Haddad, and thereby Resources, having inquiry notice of US Bank’s deed of trust 

a “competing interest.”  Thus, under Blevins v. Boyd, whether or not Mr. Haddad made such an 

inquiry is irrelevant.  
 
a party may not qualify as a bona fide purchaser if the party is under a duty of inquiry 
prior to the payment of consideration and transfer of legal title. This duty arises when the 
circumstances are such that a purchaser is in possession of facts which would lead a 
reasonable man in his position to make an investigation that would advise him of the 
existence of prior unrecorded rights. He is said to have constructive notice of their 
existence whether he does or does not make the investigation. The authorities are 
unanimous in holding that he has notice of whatever the search would disclose. 

Blevins v. Boyd, 623 F.Supp. 863, 866, 1985 U.S. Dist. LEXIS 13380, **7 (D. Nev.. 1985); 

citing Berge v. Fredericks, 95 Nev. 183, 591 P.2d 246 (1979); Allison Steel Mfg. Co. v. 

Bentonite, Inc., 86 Nev. 494, 498, 471 P.2d 666, 668 (1970) (emphasis added).     

 This sale took place in 2012, and at the time purchasing HOA foreclosure properties was 

relatively new – at least to the extent of Mr. Haddad’s purchasing frenzy and continuous 

litigation over the past many years.  

 
Even assuming the issue were whether SFR had notice not only of the fact of a competing 
interest but also of the legal possibility that the DOT might survive the CHOA 
foreclosure sale, SFR was not an innocent purchaser in that regard. The law was not clear 
at the time of the sale that the CHOA sale would extinguish the DOT, and a 
reasonable purchaser therefore would have perceived a serious risk that it would not. 
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Nationstar Mortgage, LLC v. SFR Invs. Pool 1, LLC, 184 F. Supp. 3d 853, 860, 2016 U.S. Dist. 

LEXIS 57964, at **15 (D. Nev., 2016) (emphasis added).   

Resources choice to avoid conducting any meaningful due diligence destroys any 

presumption, and certainly an affirmative finding, that Resources is a bona fide purchaser for 

value.  Resources vast experience purchasing properties at Nevada foreclosure sales also 

eliminates any bona fide purchaser argument. See, e.g. Yates v. West End Fin. Corp., 25 Cal. 

App. 4th 511, 523 (1994) (buyer's experience relevant in assessing bona fide purchaser claim); 

Countrywide Home Loans, Inc. v. United States, No. CV F 02 6405 AWI SMS, 2007 WL 87827, 

*12 (E.D. Cal. Jan. 9, 2007) (extensive real estate experience a factor against the buyer's claims 

to bona fide purchaser status).  

 Additionally, it is well established that a homeowners association’s foreclosure sale does 

not extinguish a first deed of trust as a matter of law.  U.S. Bank, N.A. as Trustee for Specialty 

Underwriting and Residential Finance Trust Mortgage Loan Asset-Backed Certificates Series 

2006-BC4 v. Thunder Properties, Inc., 503 P.3d 299, Nev. Adv. Op. 3, at 12 (Nev. 2022). For 

this reason, an HOA purchaser must take necessary precautions to inquire as to the adequacy of 

the related notices and investigate other shortcomings that may affect a homeowners 

association’s foreclosure sale. The fact that Resources refused to investigate is at its own peril, 

and as stated above “a reasonable purchaser…would have perceived a serious risk that” the sale 

did not extinguish a first deed of trust. Nationstar Mortgage, LLC (supra), at 860.  

 Finally, Resources made a judicial admissions that US Bank’s DOT survived the HOA 

Sale. While Resources did list US Bank’s DOT as “disputed,” Resources “strip off” motion 

admitted that US Bank’s DOT remained attached to the Property.  Exhibit 14.  See River Glider 

Avenue Trust v. Bank of New York Mellon as Trustee of Certificateholders of CWALT, Inc. 

Alternative Loan Trust 2006024CB, Mortgage Pass-Through Certificates, 427 P.3d 190 (table), 

2020 WL 5637071 (Nev., Sept. 18, 2020) (unpublished opinion).  In that case, the Court found 

that such an admission was sufficient grounds for the district court “to conclude that appellant 
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made deliberate, clear, unequivocal statements that the deed of trust survived the HOA sale.”  

Id., at 1 (internal quotations omitted).  
 

f. US Bank Satisfied Republic Service’s Lien Against the Property.  
 

After US Bank filed its Motion for Summary Judgment, it also satisfied Republic 

Service’s waste management lien against the Property.  The service lien resulted directly from 

Resources failure or refusal to act responsibility and in accordance with one who holds itself as 

holding superior title. On or about January 25, 2022, Republic Service’s filed a complaint to 

reduce its service lien a judgment.  Exhibit 15.  US Bank was served on January 31, 2022, but 

after waiting a reasonable period of time for Resources to take action, it became apparent that 

Resources was not going to satisfy the lien.  Therefore, in order to protect its interest in the 

Property, US Bank, by and through its undersigned counsel, tendered payment to Republic 

Service’s counsel on or about March 29, 2022.  Exhibit 16.  This series of events further 

demonstrates Resources lack of due diligence.  
 

III. CONCLUSION 

This HOA Sale must be set aside.  First, it is void due to A&K’s failure to send the HOA 

NOD to US Bank.  US Bank did not have actual knowledge of the HOA Sale, and was 

prejudiced as a result.  Had US Bank become aware of the HOA Sale, it would have paid the 

superpriority portion of the HOA Lien.  Under U.S. Bank, preventing US Bank that opportunity 

is prejudicial.  Even if this Court finds that the HOA Sale is not void, the HOA Sale was 

voidable.  First, the Property sold for a grossly inadequate price.  Second, sufficient fraud, 

oppression, or unfairness exists.  Again, it is uncontroverted fact that A&K did not send the 

HOA NOD to US Bank.  If this were not enough, the sordid relationship between A&K, Eddie 

Haddad and Resources creates fraud, oppression, or unfairness sufficient to set the sale aside.  

Finally, Resources is not a bona fide purchaser.  

/ / / 

/ / / 
 

APP002584



  

736927 12 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

 

 

 

 

Nothing in Resources’ Response creates a genuine issue of material fact.  Throughout its 

meandering 25 of pages, consisting mostly of its counsel’s pure argument that the Sun doesn’t 

rise in the East nor set in the West, Resources ignores testimony and evidence in record and 

attempts to substitute itself as the ultimate finder of fact – replacing facts with wildly speculative 

and unreasonable inferences for the record.  If the facts of this case are not sufficient to set the 

HOA Sale aside, then the equitable standard under Shadow Wood and Shadow Canyon is an 

insurmountable hurdle that can never be cleared.  The Nevada Supreme Court has already 

weighed in regarding the merits of US Bank’s position, and the Supreme Court’s suggested 

conclusion favors setting the HOA Sale aside with respect to US Bank’s DOT.  This Court is 

presented with two bases upon which to set the sale aside, and the evidence in the record 

supports US Bank.  Resources whimsy and speculation are insufficient to defeat summary 

judgment.   

Accordingly, US Bank respectfully requests that this Court grant summary judgment in 

its favor and against Resources.  
 
Respectfully submitted.  
 
Dated: April 6, 2022 
 
McCARTHY & HOLTHUS, LLP 
 
 
_/s/ Shane P. Gale_____________ 
Kristin A. Schuler-Hintz, Esq. 
Nevada Bar No. 7171 
Shane P. Gale, Esq. 
Nevada Bar No. 12967 
9510 West Sahara Avenue, Suite 200 
Las Vegas, Nevada 89117 
Attorneys for Plaintiff:  
U.S. Bank, National Association, ND 
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CERTIFICATE OF SERVICE 

 
 I certify that on April 7, 2022 I served the foregoing documents described as U.S. BANK 

NATIONAL ASSOCIATION N.D.’s MOTION FOR SUMMARY JUDGMENT ; as 

follows: VIA ELECTRONIC SERVICE THROUGH THE EIGHTH JUDICIAL DISTRICT’S 

EFILE AND ESERVE SYSTEM.  

 
Law Offices of Michael F. Bohn, Esq. 
Michael F. Bohn, Esq. 
mbohn@bohnlawfirm.com 
Attorneys for Resources Group, LLC 

 
 /s/ Shane P. Gale  
 An Employee of McCarthy & 

Holthus, LLP 
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