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would -- I mean, I would encourage the Court to go back

and read that because I think it does require notice.

I mean, I've seen subsequent opinions to say it

absolutely requires notice of the notice of default.

THE COURT:  I think they addressed that;

didn't they?

MR. BECKOM:  I don't believe that they.  I

could be wrong, though.  That happens a lot.  That's

why we got you up here so you can tell me that, but ...

THE COURT:  And -- 

MR. BECKOM:  And then even still, you know,

even if it is an opt-in noticing statute, there was --

there was a portion of that deed of trust entitled

notice.  And it said Please send notice to the parties

on the first page of this document who are required to

get notice.  And that gets filed on the property

records.  

If you recall, Mr. Alessi, on behalf of the

Alessi & Koenig, and who conducted the sale said they

looked -- they got their title report.  Saw the title

report.  Said US Bank National Association.  Had their

staff pull the deed of trust and review it.  And then

still with that notice provision under -- and I can

actually -- let me see if I can pull it up real quick.

THE COURT:  No, no.  I -- you're 100 percent
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right.  But I think that's probably one of the specific

issues as it relates to notice that's really, really

important.  If you want notice of a foreclosure, I

would think you would make a specific inquiry into the

HOA.  Says, Look, notice pursuant to Chapter 116, if

the property owner becomes delinquent, please forward

to US Bank in Fargo, North Dakota, with an address, the

amount of delinquency so he can cure.  

MR. BECKOM:  All -- 

THE COURT:  That's kind of how I think that

would work; right?

MR. BECKOM:  All that -- all the statute

requires is just asked for notice of the property

records.  Alessi & Koenig knew that because they pulled

the property records.  They pulled the actual deed of

trust which actually subsection 16 said any notice of,

you know, shall be given by -- 

I'm doing that thing; aren't I?

THE COURT:  Yeah.  Slow down.

MR. BECKOM:  Unless otherwise required by law,

any notice shall be given by delivering it or by

mailing it by first class mail to the appropriate

party's address on page 1 of this security agreement.

That's what it says.

And on page 1 on that security agreement says:
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Lender, US Bank National Association 4325 17th

Avenue southwest, Fargo, North Dakota.  

They asked for it.  They 100 percent asked to

receive process and notices according to law at that

address.  It was not done.  Alessi & Koenig had a title

report that said we -- that US Bank had an interest in

this property.  Instead, they sent it to US Recordings.

It appeared that analysis may have actually been done

by Mr. Haddad's lawyer.

They asked for notice.  They didn't get it.

They're required to get it.  That didn't happen.  And

it's my interpretation -- my, you know, argument here

today that if you don't comply with that statute, you

don't get the benefit of that deed.  That sale is void.

That is not a voidable sale where equity steps in.

That's a void sale that didn't comply with the law.

And that's -- I mean, that's one way you can

dispose of this matter here today.  There's the

unfairness of some of the testimony you heard in

regards to the sale trustee and the relationship

between him and Mr. Haddad, you had -- I mean, I know

we've talked about that mortgage protection clause

debt, but at the end of the day, you know, like, the

average Joe walking down the street is going to read

that date or, for example, the homeowner is going to
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read that thing, and they're going to think, Oh, I'm

good.  This sale is subject to my mortgage.

And especially when you go back through the

note and the deed of trust, Mr. Edwards had a duty to

protect that note and -- our note and deed of trust

from superior liens, he would have been given no -- no

notification whatsoever under those CC&Rs that he had

done something to breach his obligations to my client.

That's unfair.

And that's that results in a chilled bidding.

We heard Mr. Haddad talk about how the bid -- how there

was no bidders at this sale.  None.  He was the only

one.  He was of the only one.  Got it at a super

discount for --

THE COURT:  But tell me what's wrong with

that?  And the reason why I say that is this:  And one

of the things I -- when I look at this case, I think

it's important to do is to step back in time.  And what

was the -- what was the foreclosure sale market like in

2012?  Because this was pre-SFR.  And pre-SFR

especially in 2012 from a district court perspective.

I think 80, 90 percent of the judges were ruling, I

guess, at the end of the day, adverse for what the

ultimate determination of the Supreme Court would have

been in SFR; right?
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And so we talk about addressing the bids, I

mean, to be candid with you, I'm surprised anyone was

bidding in 2012 at HOA foreclosure sales based upon

what the courts were doing.  So I'm trying to figure

out how that's even a real factor.  Because at that

time, and if you look at it from a market perspective,

everyone thought, especially coupled with the mortgage

savings clause, that, you know, you buy these units,

and you're going to get stuck with the first deed of

trust.  And what you should really look at, and this

would be -- I think it would have been my analysis if

I'd have been doing this type of work back then would

be twofold:  

No. 1, what is the potential property value of

the unit, first and foremost?  

Secondly, what is the amount of deed of

trust -- first deed of trust or second deed?  

And No. 3, if I do buy it, can I pay off the

first deed of trust and still have significant equity

in the property?  

I think that's how people would kind of do

that, you know.  But he was -- he was the first guy out

there doing this, and at the end of the day, he was the

one that was right.

MR. BECKOM:  But was he, though?  Because like
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he was even confused about what he got.  This Court saw

bankruptcy documents where he went to a federal court

and asked them to strip down value of US Bank's loan

thinking that it was still encumbering this property,

like, a full 11 months after he had purchased this

thing.

You know, as much as Mr. Haddad testified, you

know, Oh, well, I knew the statute functioned this way,

I don't think that he did.  I think that, I mean, like,

he's filing documents in a bankruptcy Court trying to

reduce the value of the mortgage saying -- this

mortgage -- this mortgage encumbers this part, and I

need to be stripped down so I can reorganize and, you

know, Dear Federal Bankruptcy Court, please do this for

me.

I mean, he's referencing these mortgages on

this property a full 11 months after this sale

concluded.  And if he's confused, and then you're

looking at the mortgage protection clause, I think we

decided in the notice of default and the notice of sale

talking about, Hey, this might be encumbered by a

mortgage.  Buyer beware.  Caveat emptor.  He's

confused.  No one bids at the sale.  

The entire thing is confusing just because an

unfair set of circumstances happened 700 times,
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according to Mr. Brunson's testimony about the

testifying 700 times on these cases.  Just because

something unfair happens over and over and over again

does not make it fair.

THE COURT:  Well, here's my question on that,

though.  And I think you really hit on a couple of

important points.  With all that certainty occurring

back in 2012, that in and of itself would depress the

market; right?

MR. BECKOM:  I just think that's unfair.  The

HOA at a minimum, number one, they didn't send notice

to my client.  Number two, like, you know, there's

just -- I think they inadvertently took actions which

depressed bidding.  You know, I don't think, I mean --

and then you heard both Mr. Alessi and, you know,

Mr. Haddad testify they were expecting litigation on

this.  And Nevada's a bona fide purchaser status, case

law.  I think -- I love citing this case just because

it's so down to earth.  But, you know, a guy buys a car

in a bar.  Has all the title documents.  And then tries

to claim BFP status for buying a car.  That's an actual

Nevada Supreme Court case.

I mean, and the judge in that case, I think it

was, like, in the '60s or '70s looked at it.  And he

said, You know, sir, here in Nevada we use common
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sense.  And common sense dictates that you don't buy a

car in the bar and expect that you're going to be a

bona fide purchaser.  Give me a break.  

And I think we saw enough, you know, testimony

here where, I mean, these people full well expected

litigation.  They full well expected their title to be

contested.  And Mr. Haddad though the mortgage was

still on the property based on his bankruptcy filings

under penalty of perjury.

I think -- I think the sale -- I think the

sales for insufficient price according for fair market

value which, again, is a mental gymnastic this Court is

going to have to do, but that's what we've been tasked

to do by the Nevada Supreme Court.  I think we've seen

numerous unfairness in terms of the failure to serve a

notice of default despite a specific request by my

client to get it at a specific address, with the

inappropriate relationship between Alessi & Koenig and

Mr. Haddad regarding this property.  With US Bank's

policy to pay these liens in full if they had been

received -- if they had received proper notice.  

And that's what Mr. Heifner said during his

testimony.  If they had gotten that, they would have

paid.  And they didn't get it.  They didn't get it.

That's a mechanical failure.  The sale was unfair
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because of the relationship between Mr. Haddad.  The

sale was unfair because the HOA had confusing title

documents.  And I understand and we all understand that

those get nullified under Chapter 116.  But it's not a

failure -- it's not -- I'm not arguing for

subordination clause here.

I'm arguing that that notice confused the

public.  And it's undisputed that no one -- no one bid

at this sale.  And the restatement of mortgages Section

3 is very, very, very clear when they talk about such

defects.  And I'll read it right now because I got it

underlined because I always have to seem to cite this

in a brief.  

Comment C to the Section 8.3 of the

Restatement of Third Property Mortgages specifically

talks about defects when coupled with a grossly

inadequate surprise, what we have here.

Such defects may include -- 

And this is the direct quote from the

restatement.

-- chilled bidding and improper time and

place of the sale, fraudulent conduct by the

mortgagee, a defective notice of sale or

selling too much for too little to the mortgage

real estate.
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There's directly from the restatement.

THE COURT:  Well, here's --

MR. BECKOM:  You've got --

THE COURT:  I'm glad you brought that up

because there's a couple of other issues I thought

about.  And, for example, fraud.  What definition

should I use for fraud?  I mean, should I use the

definition from NRS 42.001 which defines fraud?  Or

common law fraud?  Same thing for oppression.

Because we have the definition of oppression

under 42.001.  Do I use that?  Do I use that by

analogy.  I don't know.  For now I'll let you instruct

me a little bit.  But we have clear statutory

definitions.  

And then last, but not least, when you look at

issues of unfairness, what do I do with that in this

respect?  Factor in all three of those potential

standards, because it seems like to me at the end of

the day I have to focus on the mechanics, facts and

circumstances regarding the sale itself; right?

And what I focus on there, I would think would

be this:  Were the notices appropriate?  Did they

follow the statutory scheme as far as the time period

for notices?  Were they published according to the

statute?  Because -- and the reason why I bring that up

 102:35:15

 2

 3

 4

 502:35:19

 6

 7

 8

 9

1002:35:41

11

12

13

14

1502:35:55

16

17

18

19

2002:36:19

21

22

23

24

2502:36:39

APP001716



   103US BANK V EDWARDS               10-3-18

and I think that goes to the issues of fraud, malice --

I mean, fraud, oppression, and/or unfairness because at

first blush, if you meet all the statutory requirements

for Chapter 116 sale and there's no evidence of, for

example, and this would clearly be fraud,

hypothetically, you post on your notices that you

conform with Chapter 116 as far as the -- you know, at

the time of the sale, but you didn't -- right -- that

would be fraud; right?  And your buddy shows up.  He's

the only guy there.  Nothing was published in the

Nevada Legal News, and the Las Vegas Review Journal,

whatever public service type newspaper that we use, you

know, from a legal perspective, that's fraud.  Easy

call.

But what happens when all that's been complied

with?  Because there's no allegation that the sale was

defective in that regard; is there?  As far as the

notices and the like?

MR. BECKOM:  I mean, to the extent that it

says that we received -- all notices were provided

according to law, I think absolutely not.  That didn't

happen.  That 100 percent didn't happen.  We have

undisputed testimony that didn't happen.

We have 100 percent testimony, you know, like,

again, Mr. Alessi -- Mr. Alessi and Mr. Haddad had an
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inappropriate relationship.  Whether or not it meets

whatever definition of fraud this Court adopts, I mean,

I'll leave it in your hands as far as the appropriate

standard to apply there.

But it is our vigorous contention that this

is -- there is enough evidence here today to declare

this sale either statutorily defective and void, which

means it was -- they always took it to the deed that

Mr. Haddad never had an interest in this property, or

declare it, you know, that the sale was subject to an

equitable deed of trust by US Bank because this

certainly has a bunch of stuff wrong with it.  Numerous

things wrong with it.  And Mr. Haddad certainly, based

on the body of evidence here, he is not a bona fide

purchaser.  

I don't necessarily think, you know, I have

anything further to add in that regard unless the Court

has questions.  I'm sure Mr. Vilkin is tired of hearing

me go on and on and on.  Unless the Court has

additional questions, I'll just rest it right now.

THE COURT:  Not right now.  Thank you, sir.

MR. BECKOM:  All right.

MR. VILKIN:  Thank you, your Honor.  With the

Court's indulgence may I sit --

THE COURT:  That's fine.
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MR. VILKIN:  I have actually drafted my

closing, and I'd like -- I'm going to be reading it

basically.

THE COURT:  Okay.

MR. VILKIN:  Your Honor, point number one is

that the sales trustee complied with NRS 116.3116 et

seq. in conducting the sale.  

We heard uncontested testimony that Alessi

mailed to the homeowner the notice of delinquent

assessment lien, and that the notice of delinquent

assessment lien was recorded on January 4, 2011.  That

could be found in exhibit --

THE COURT:  Which statute is that again, sir,

116?

MR. VILKIN:  .3116.

THE COURT:  Yeah.

MR. VILKIN:  That's the entire statutory

scheme --

THE COURT:  I got you.

MR. VILKIN:  -- for HOA foreclosure is what

I'm referencing.

But the recorded notice of delinquent

assessment lien can be found in Exhibit 12, page

USB451.  But that date of January 4, 2011 is important

for the following reason:  When one measures and
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determines what the superpriority lien was, it's the

period of nine months prior to institution of an action

to enforce the lien.

We believe that the recording of the notice of

delinquent assessment lien was beginning the action to

enforce the lien, so the period of superpriority is

from March 4, 2010, to January 4, 2011, when the notice

of delinquent assessment lien was recorded.

But with regard to this notice issue, there

was no requirement under the law at the time of this

foreclosure in 2011 to serve the notice of delinquent

assessment lien on the first trust deed holder unless

it either notified the association in writing of the

security interest, or it recorded a request for such

notice under NRS 107.090 or NRS 116.31168.  

.31168 states that a party may record with the

county recorder an acknowledged request for a copy of

the notice of default and election to sale or the

notice of sale, and the request must state the name and

address of the person requesting copies of the notices,

and state a legal description of the unit in which the

person has an interest.

The other statute --

THE COURT:  And that's 116.31168?

MR. VILKIN:  Yes.  And the other option for a
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first trust deed holder was to record a notice under

NRS 107.090 in which -- this basically similar

language, they can record a request describing the deed

of trust and requesting notice.  That's Section 1, 2,

and 3 of 107.090.

Now, counsel's argued that the deed of trust

in effect complies with those statutes.  But if one

examines the document, I'm sure the Court will, it

doesn't qualify as a request under those notices.  

The notice section that counsel is referring

to, number 16, talks about to the appropriate party.

It's talking about notice to a party to this agreement.

And if you look on the first page of Exhibit 4, which

is the face page of the deed of trust, under item 1 it

says date and parties.  And the parties to this

agreement are the grantor Mr. Edwards, the trustee US

Bank, and the lender US Bank.  That's what that notice

section applies to as to notice between those parties.

It's not a general request for notice that

complies with the statutes that was recorded by US

Bank.  And so it's our position that they didn't opt in

to get -- to request notice or to send a letter to the

association notifying the association of its first deed

of trust.

But even though there wasn't any requirement
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that US Bank be served with a notice of default or

notice of sale, the sales trustee in this case did

voluntarily serve on US Recordings a copy of the notice

of default.  That was the return address on the deed of

trust.  We think it was -- I mean, US Bank, this

document was prepared on their behalf for their

benefit.  They did not specify where they wanted

notices sent.  And we think it was reasonable for the

trustee to mail it to the only address of the four that

in any way involved who to send notices to because it

said return to US Recordings.

The bank claims it never got the notice of

default.  And we believe that the weight of the

evidence shows that this claim is not credible for the

following reason:

The notice of sale was -- and it's not

disputed -- mailed certified mail and regular mail to

the bank at the address counsel for the bank says it

should have been sent to in Fargo, North Dakota, as

well as the address of the trustee US Bank in Portland,

Oregon.

And despite the fact that these mailings

were -- occurred 91 days before the sale date of

January 25, 2012, the bank representative testified

that he reviewed all the records, and they never
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received the notice of sale.

So even when we did mail to the address they

said we should have mailed to, they're saying -- and we

mailed to two different addresses that are listed for

US Bank on the document, they're saying they didn't get

it.  So we think that that claim that they didn't get

either the notice of default or the notice of sale is

just not credible given the evidence.

The foreclosure trustee Alessi also published

a notice of sale in the Nevada Legal News.  This was

uncontested and posted in three conspicuous places

around Las Vegas.  This was also --

THE COURT:  So, and tell me if I'm wrong or

not, because I was just listening to what you were

saying.  As it relates to the notice, it's my

understanding in reviewing 107.090 the notice of the

sale, it could be sent either -- and I'll rephrase

that.  That it's proper to send either the notice of

default or the notice of sale --

MR. VILKIN:  Yes.

THE COURT:  -- pursuant to the statute.  You

see what I mean?

MR. VILKIN:  It applies to both.  Yeah.

THE COURT:  Yeah.  So, in essence, it's your

position that under the facts of this case, even if you
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accept their argument that the notice to US Services --

was it US Servicing?

MR. GEISENDORF:  US Recordings.

THE COURT:  -- US Recordings was somehow

defective notwithstanding that fact, it's your position

a notice of the sale was submitted or sent to the

appropriate address 91 days prior to the sale.

MR. VILKIN:  That's correct.  However, I would

add this qualification.  We are not saying -- if there

was a statutory requirement that they be noticed, in

other words they complied with 116.31168 or 107.090, or

they had requested -- or notified the association under

116.31163 or 35, if they had notified the association

of the existence of the deed, then both the notice of

default and notice of sale would have had to have been

sent to them.

THE COURT:  Okay.

MR. VILKIN:  Assuming they specified they

wanted both the notice of default and the notice of

sale in their notices.  So we're not saying it could be

one or the other if they complied with the statute.

THE COURT:  I understand.

MR. VILKIN:  Okay.  Alessi's records also

recorded that although the notice of sale set the sale

originally for November 16, 2011, that someone did
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appear at that time and announced the continuance of

the sale until January 25, 2012.  And if the bank had

sent someone to the sale on November 16, 2011, it would

have known of the new sale date, so we think all of

this together shows that there was compliance with

NRS 116.3116 et seq.

Second there was a foreclosure on the

superpriority lien in this case.  The superpriority

lien consists of the nine months of assessments

immediately preceding an institution of an action to

enforce the lien per NRS 116.3116.  In this case, as

stated before, we think the action was instituted when

the notice of delinquent assessment lien was recorded

on January 4, 2011.  That means that nine months of

assessments went back to March 4, 2010, since the

monthly assessment amount was $130, nine months of

assessments was $1170.

Alessi testified, and the record showed, that

the HOA -- that this homeowner first became delinquent

on February 1st, 2010 and that there was only one

payment on behalf of the homeowner to the HOA on this

account prior to sale which was in the amount of the

$414 in December of 2011.  And that's during the entire

time of the foreclosure, just one payment.

So if one applies the $414 back to the date of
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the first delinquency on February 1st, 2010, one of

those months was not within the nine months, so you

subtract that from the $414.  And that means $304 can

be said to be applied to the period of the

superpriority lien, and the superpriority lien was --

consisted of nine months times $130 or $1170, and if

you subtract $304 from $1170, it means that $866 of the

superpriority lien remained unpaid at the time of sale.

When the sale occurred, Alessi testified that

the HOA was paid for 26 months of assessments dating

back to February 1st, 2010.  So the $866 still

remaining delinquent at the time of the sale was paid

to the HOA from the funds collected from Mr. Haddad at

the sale.

.3, the sale was commercially unreasonable.

And I think the Court focused on something in some of

its recent comments that even if the Court were to

accept the fair market value standard as articulated by

plaintiff's expert, the Court would still have to find

fraud, oppression, or unfairness.  And not just find

it, it would have to be fraud, oppression, or

unfairness leading to the low sales price.  And that's

the Golden v Tomiyasu case, 79 Nevada 503.

THE COURT:  And, in fact, I think that's the

causation component.
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MR. VILKIN:  Yes.

THE COURT:  Right?

MR. VILKIN:  Leading to the sales, low sales

right price, correct.

THE COURT:  I understand.

MR. VILKIN:  Yeah.  So, you know, obviously,

our position is that you can't use a hypothetical fair

market value analysis as counsel described it because

this -- that didn't happen in this case.  Those aren't

the facts of what happened.  It was an HOA foreclosure

sale, and it does not fit the definition of fair market

value analysis.

Now, with regard to counsel's argument as to

what constituted unfairness or oppression in this case,

he kept talking about the relationship between

Mr. Alessi's law firm and Mr. Haddad.  And we think the

weight of the evidence shows that a week before this

sale on January 18, 2012, a lawsuit was filed in which

the Alessi Law Firm was against Mr. Haddad, as

Mr. Haddad testified to.  And so if a week before the

sale they were against each other, there's no way that

Alessi could have been representing Mr. Haddad at the

same time because that would have been a clear conflict

of interest.

But Mr. Haddad went further in his testimony

 102:51:36

 2

 3

 4

 502:51:41

 6

 7

 8

 9

1002:51:56

11

12

13

14

1502:52:24

16

17

18

19

2002:52:51

21

22

23

24

2502:53:07

APP001727



   114US BANK V EDWARDS               10-3-18

when it was refreshed that the first case he used

Alessi was the case of Houston Family Trust versus El

Parque HOA, which was filed on April 9, 2012, which was

two and a half months after the sale.

So we don't think there's any evidence that at

any time the Alessi Law Firm was representing

Mr. Haddad prior to the date of the sale in January

25th.

But even if there was such evidence, arguendo,

there's no evidence that that lead to any collusion or

dishonest dealings or anything else in this foreclosure

that would be a second requirement in order to find

some sort of improper conduct.

With regard to the issue of bona fide

purchaser, according to Shadow Wood, a bona fide

purchaser is a purchase who buys without notice of any

prior equity and without notice of facts which upon

diligent inquiry would be indicated and from which

notice would be imputed.  But in Shadow Wood the Court

said specifically that knowledge that a deed of trust

is recorded on the property at the time of the HOA

purchase is not enough to destroy bona fide purchaser

status.

The Court said that the fact that a trust deed

holder may bring a quiet title action is not inquiry
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notice.  There must be specific knowledge of a presale

dispute as to the title or of an infirmity with the

discharge of a previous lien on the property.

And Mr. Haddad, although he testified that he

did anticipate there could be litigation on the

property, he had no such notice of any kind of presale

dispute as to title or any infirmity with the discharge

of previous lien.  He knew there was a deed of trust.

But nothing further.  And the fact that he may have

anticipated litigation is not inquiry notice under the

Shadow Wood standard.  And so we believe he is a bona

fide purchaser.

With regard to the bankruptcy filings, I think

what plaintiff is arguing is that the Court should

invoke the doctrine of judicial estoppel to this case.

And that doctrine states that a court should not allow

a party to take any inconsistent positions that arise

from intentional wrongdoing or an attempt to obtain an

unfair advantage.  And that comes from the Nevada

Marcuse case at 123 Nev. 278.

And in order to apply the doctrine of judicial

estoppel the Court must find five different things

exist.  I'm not going to go through all five, but we

think -- because we think two of them don't exist in

this case or at least not one of them doesn't exist in

 102:54:35

 2

 3

 4

 502:54:48

 6

 7

 8

 9

1002:55:04

11

12

13

14

1502:55:20

16

17

18

19

2002:55:36

21

22

23

24

2502:55:56

APP001729



   116US BANK V EDWARDS               10-3-18

this case.  The other one doesn't exist on some issues,

and I'll explain that.

The third requirement for application of

judicial estoppel is that the party was successful in

asserting its inconsistent positions in the first

matter.

And in this case in the bankruptcy case there

can be no question that Mr. Haddad's trust was not

successful of doing anything in the bankruptcy case.

They filed the case in the Spring of 2013.  It was

dismissed on October 3rd, 2013, with no relief granted.

So on that basis alone, one of the elements required

for judicial estoppel does not exist.

Another requirement, and I'll just discuss

this because it does have some application here, is

that the two positions are totally inconsistent.  In

other words the position they took in the first case is

totally inconsistent with the position they took in the

second case.

But in regards to our case, Mr. Haddad filed

the bankruptcy case in 2013.  And he listed the

mortgage as a claim in the bankruptcy schedules and

also listed that it was disputed.  So he was required

to do that.  If he had not done that, he would have

been subject to criminal penalties for making false
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statements in a bankruptcy petition.  But he put his

position in there.

And he moved the bankruptcy court to divide

the secured from the unsecured portions of the DOT of

process known as strip off, but that motion only

involved what the proper valuation of the property was.

In the case at bar, Mr. Haddad's trust seeks

to quiet title based on its position that the deed of

trust was extinguished by the sale per the 2014

decision of the Nevada Supreme Court in the SFR case.

So that had nothing to do with valuation.  So those

positions are not totally inconsistent.

Now, one might argue that his position in the

bankruptcy court that the property was worth $35,000 is

inconsistent with his position in this case that it was

only -- that's only worth $5300; however, I think in

order to find that that exists, one would also have to

find that there was fraud, oppression, or unfairness

because that is one of the elements on the commercial

reasonableness issue to which --

THE COURT:  Here's my next question, really

two questions.  I want to make sure I'm clear.  How did

he -- on the bankruptcy schedules, how was the real

property at issue listed again?  It was a disputed

creditors claim; was that it?
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MR. VILKIN:  Yes.  And there was a column.  It

said list all claims, and he used the word claim.  And

then it had a column to check to the right as to

whether it was disputed, and he checked disputed.

THE COURT:  Okay.

MR. VILKIN:  But that issue aside, he didn't

get any relief in the bankruptcy court, and that's one

of the requirements for judicial estoppel.  So we don't

think that doctrine has any application to this case no

matter what.

THE COURT:  Tell me this, I mean, doing --

disputing the claim, number one, I understand why he

had to list it out as a claim.  I get that.  You know,

the strict requirements of bankruptcy.  But number two,

he disputed the claim.  How is that any different than

a quiet title action in the state court?  Because it's

my understanding he disputed the enforceability of the

claim; right?

MR. VILKIN:  Well, is the Court saying that

that appears consistent?

THE COURT:  I'm asking you, is it?

MR. VILKIN:  I think it does.  I mean, I think

it's --

THE COURT:  I mean, that's the way I'm looking

at it --
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MR. VILKIN:  Yeah.

THE COURT:  -- if it's a claim to his real

property that he owned and he said he's disputing that

claim or that lien interest, how is that any different

than this quiet title action in front of me today?

Because it's the same type of dispute, I would think,

as it relates to title to property.  The only

difference is you're in federal court.  I don't know

what the bankruptcy laws are.  All I know is one thing,

and that's to seek relief from the automatic stay to

proceed against insurance proceeds.  I know that.  I

know the impact of the automatic stay.  But other than

that it seems like to me under both scenarios you're

disputing the first deed of trust.

MR. VILKIN:  I agree with that, your Honor.

THE COURT:  Yeah.

MR. VILKIN:  Just one more point, and I'll be

done.  With regard to this issue about the mortgage

protection clause, this is an argument that is made

over and over again.  But we believe that this was

clearly rejected by the Nevada Supreme Court in the SFR

case where the Nevada Supreme Court said the rights and

obligations of NRS 116 can't be waived by an agreement

such as CC&Rs.  And that's 334 P.3d, 408 at 419.

Thank you, your Honor.
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THE COURT:  Okay.

-o0o- 
(Recess) 
-o0o- 

THE COURT:  Okay.  I guess, we can continue.

MR. BECKOM:  You all finished up, Richard?

MR. VILKIN:  Yes.

MR. BECKOM:  I'll keep this brief so maybe we

can all get out of here and get home a little early.

It's still our contention that Saticoy Bay

versus Wells Fargo Home Mortgage did not dispose of the

statute in terms of the opt-in notice.  Whether or not

that was an opt-in noticing statute or not, my

understanding, and I was trying to find it, but, like,

I'm fairly certain that Judge Boulware up in federal

court has actually certified a question to the Nevada

Supreme Court which is currently under consideration as

to whether or not that statute does require notice to a

first deed of trust holder as it stood prior to 2015

amendments.  And in this situation, I would contend

that it does.  And I would contend that that was not

done.

Irrespective, last thing that I would point

out is just this -- one thing that, I guess, in closing

I would point out to the Court that we need to remember

the applicable standard of view that the Nevada Supreme
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Court was analyzing in the Shadow Wood Homeowners

Association.  That was on a motion for summary

judgment, not a trial on the merits.

Varying that opinion, despite all those

arguments on summary judgment as a matter of law,

Justice Pickering wrote that perhaps NYCB, New York

Community Bank could prove its claim, meaning the

equity claim here, to prove its claim at trial by

presenting sufficient evidence to demonstrate that the

equities weigh so far in its favor as to support

setting aside Shadow Wood's foreclosure sale.

It is US Bank's contention here today that,

you know, pursuant to that opinion by Justice Pickering

the equities sway very far in favor of US Bank.  Both

in terms of the failure of notice.  Both in terms of

the inappropriate relationship between Mr. Alessi and

Mr. Haddad.  In terms of the notices that fail to

guarantee title to the property.  And that is not

required by statute.  And both in terms of the fact

that nobody bid at the sale.  And as we -- I discussed

earlier, under the restatement which was relied on by

the Nevada Supreme Court, chilled bidding has always

been held to be unfair.

And I think at the conclusion of the trial, I

would vehemently contend that US Bank here today has
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shown the totality of the circumstances when taken

together demonstrate that Mr. Haddad was not a bona

fide purchaser and that the equities sway in favor of

US Bank to an extreme degree.  And I would request that

this Court invalidate this sale.  I would request that

this Court declare that US Bank still has a valid deed

of trust.  That there is a breach under that deed of

trust.  That that deed of trust is still attached to

this property and that we have the ability to

foreclose.

I believe I've made extensive arguments to

date, so I won't belabor the Court any more with that.

I will rest US Bank's case here today and request the

relief as I just described it.  

Thank you very much for your time, your Honor.

THE COURT:  Do we have -- do I have copies of

all -- I'm sorry.  I know I have copies of all proposed

findings of fact conclusions of law.  Have those been

emailed to me?

MR. BECKOM:  I -- we emailed ours to your JEA.

MR. VILKIN:  Yes, to your JEA.  And your JEA

acknowledged receipt.

THE COURT:  Because what I'll do now, I'll

review those along with my notes.  And I may make some

changes to them, and hopefully get a decision out
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within a couple of weeks.

MR. VILKIN:  Thank you, your Honor.

MR. BECKOM:  Thank you.

THE COURT:  You're more than welcome.

(THE PROCEEDINGS WERE CONCLUDED.) 

* * * * * * * * 
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REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
:SS 

COUNTY OF CLARK) 

I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO

HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE

PROCEEDINGS HAD IN THE BEFORE-ENTITLED MATTER AT THE

TIME AND PLACE INDICATED, AND THAT THEREAFTER SAID

STENOTYPE NOTES WERE TRANSCRIBED INTO TYPEWRITING AT

AND UNDER MY DIRECTION AND SUPERVISION AND THE

FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE AND

ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE

PROCEEDINGS HAD.

IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

                           

                          /s/ Peggy Isom        
                          PEGGY ISOM, RMR, CCR 541 
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Richard Vilkin 
Nevada Bar No. 8301 
Geisendorf & Vilkin, PLLC 
2470 St. Rose Parkway, Suite 309 
Henderson, Nevada 89074 
Direct Dial: (702) 476-3211 
Office phone:  (702) 873-5868 
Email: Richard@gvattorneys.com 
Attorneys for defendant and counterclaimant 

Resources Group, LLC 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
U.S. BANK NATIONAL ASSOCIATION ND, A 
NATIONAL ASSOCIATION, 
 
   Plaintiff, 
 
v. 
 
GEORGE R. EDWARDS, an individual, ANY AND 
ALL PERSON UNKNOWN CLAIMING TO BE  
PERSONAL REPRESENTATIVES OF GEORGE 
R. EDWARDS ESTATE OR DULY APPOINTED, 
QUALIFIED, AND ACTING EXECUTOR OF 
THE WILL OF THE ESTATE OF GEORGE R. 
EDWARDS; RESOURCES GROUP, LLC, a 
Nevada limited liability company; GENVIEW 
WEST TOWNHOMES ASSOCIATION, a Nevada 
non-profit corporation; DOES 4 through 10, 
inclusive, and ROES 1 through 10, inclusive, 
 
   Defendants. 
 
RESOURCES GROUP, LLC, 
 
                                   Counter-claimant, 
v. 
 
U.S. BANK NATIONAL ASSOCIATION, ND, 
 
                                   Counter-claimant. 
                         

Case No.: A-12-667690-C  
 
Dept. No.: XVI 
 
 
 
NOTICE OF ENTRY OF FINDINGS 
OF FACT AND CONCLUSIONS OF 
LAW AND FINAL JUDGMENT 
PURSUANT TO NRCP 54(b) 
BETWEEN RESOURCES GROUP, 
LLC AND U.S. BANK NATIONAL 
ASSOCIATION, ND 
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Case Number: A-12-667690-C

Electronically Filed
11/1/2017 2:19 PM
Steven D. Grierson
CLERK OF THE COURT
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 TO ALL PARTIES AND ATTORNEYS: 

 PLEASE TAKE NOTICE that the court has signed and filed on October 31, 2017 its 

Findings of Fact and Conclusions of Law in this case as between Resources Group, LLC and 

U.S. Bank National Association, ND, pursuant to NRCP 54(b).  A true copy of said document is 

attached. 

Date:  November 1, 2017    GEISENDORF & VILKIN, PLLC 

 
 
       By:  /s/ Richard J. Vilkin______________ 
                                                                                            Richard J. Vilkin, Esq. (8301)  

        2470 St. Rose Parkway, Suite 309 
        Henderson, Nevada 89074 

Attorneys for defendant and 

counterclaimant Resources Group, 

LLC 
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Certificate of E-Service 

 
 I hereby certify that on November 1, 2017, I served the following document(s): 

 A copy of the preceding NOTICE OF ENTRY OF FINDINGS OF FACT AND 
CONCLUSIONS OF LAW AND FINAL JUDGMENT PURSUANT TO NRCP 54(b) 
BETWEEN RESOURCES GROUP, LLC AND U.S. BANK NATIONAL ASSOCIATION, ND. 
 
 

▪ By Electronic Transmission: by transmitting the document to the parties 
registered to received service for this case via this Court’s mandatory e-service 
system. 
 

▪ By Mail:  by placing the document(s) listed above in a sealed envelope, postage 
prepaid, in the US Mail, addressed as set forth below. 

 
 
George R. Edwards Trust 
c/o Robert Hazell 
14983 Mammoth Place 
Fontana, CA 92336 
Defendant 

 

ANY AND ALL PERSONS UNKNOWN  
CLAIMING TO BE PERSONAL REPRESENTATIVES  
OF GEORGE R. EDWARDS ESTATE, OR  
DULY APPOINTED, QUALIFIED, AND ACTING 
EXECUTOR OF THE WILL OF THE ESTATE OF  
GEORGE R. EDWARDS 
14983 Mammoth Place 
Fontana, CA 92336 
Defendant 

 

 
      /s/ Stacie Geisendorf      

an employee of Geisendorf & Vilkin, PLLC 

APP001788
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McCARTHY & HOLTHUS, LLP 
Kristin A. Schuler-Hintz (NSB# 7171) 
Thomas N. Beckom, Esq  (NSB# 12554) 
9510 West Sahara Avenue, Suite 200 
Las Vegas, NV 89117 
(702)685-0329(Phone) 
(866)339-5691(Fax) 
Attorneys for U.S. Bank  

 
IN THE EIGHTH JUDICIAL DISTRICT COURT  

IN AND FOR THE COUNTY OF CLARK, NEVADA 
 

U.S. BANK NATIONAL ASSOCIATION ND, 
A NATIONAL ASSOCIATION 
 
    
   Plaintiff, 
 
v. 
 
GEORGE R. EDWARDS, an individual, ANY 
AND ALL PERSON UNKNOWN, CLAIMING 
TO BE PERSONAL REPRESENTATIVES OF 
GEORGE R. EDWARDS ESTATE OR DULY 
APPOINTED, QUALIFIED, AND ACTING 
EXECUTOR OF THE WILL OF THE ESTATE 
OF GEORGE R. EDWARDS; RESOURCES 
GROUP, LLC a Nevada Limited-Liability 
Company; GLENVIEW WEST 
TOWNHOMES ASSOCIATION , a Nevada 
non-profit corporation; DOES 4 through 10, 
inclusive, and ROES 1 through 10, inclusive 
 
   Defendants. 
 
 
AND ALL RELATED CLAIMS. 
 
 

Case No.  A-12-667690-C 
Dept. No.  XVI 
 
 
NOTICE OF APPEAL 

/…/…/  

 

/…/…/  

 

/…/…/  
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1 
NOTICE is hereby given in the above-captioned matter that U.S. BANK NATIONAL 

ASSOCIATION ND, A NATIONAL ASSOCIATION (“U.S. BANK”); appeals to the Supreme 

Court of Nevada from the Notice of Entry of Findings of Fact and Conclusions of Law and Final 

Judgment Pursuant to NRCP 54(b) between Resources Group LLC and U.S. Bank National 

Association ND entered on November 1, 2017. 

DATED: November 22, 2017.   

McCarthy & Holthus, LLP    

By:  _/s/ Thomas N. Beckom, Esq______ 
     Thomas N. Beckom, Esq 
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3/29/22, 9:51 AM U.S. Bank, National Association ND v. Resources Group, LLC | Cases | Nevada | Westlaw

https://1.next.westlaw.com/Document/Idb3458309e6f11e9b508f0c9c0d45880/View/FullText.html?originationContext=typeAhead&transitionType=Defa… 1/9

Change View

1 Appeal and Error De novo review
Appeal and Error Clear Error;  "Clearly Erroneous" Standard
Appeal and Error Substantial Evidence
Supreme Court reviews the district court's legal conclusions de novo but gives
deference to its factual findings unless they are clearly erroneous or not
supported by substantial evidence.

2 Cases that cite this headnote

2 Common Interest Communities Lien foreclosure;  other remedies and
proceedings for nonpayment
A homeowners' association (HOA) seeking to foreclose a superpriority lien is
required to send the holder of a recorded first deed of trust notices of default and

Distinguished by U.S. Bank, N.A., Trustee for Banc of America Funding Corporation Mortgage Pass-

Through Certificates, Series 2005-F v. White Horse Estates Homeowners Association, 9th Cir.(Nev.),

February 8, 2021

 Original Image of 444 P.3d 442 (PDF)

135 Nev. 199
Supreme Court of Nevada.

U.S. BANK, NATIONAL ASSOCIATION ND, a National Association,
Appellant,

v.
RESOURCES GROUP, LLC, Respondent.

No. 74575
FILED JULY 03, 2019

Synopsis
Background: Beneficiary of deed of trust securing a home loan commenced judicial
foreclosure proceeding against trustor's estate and successor to buyer of property at
homeowners' association (HOA) lien foreclosure sale. Following a bench trial, the Eighth
Judicial District Court, Clark County, Timothy C. Williams, J., entered judgment in favor of
foreclosure sale buyer's successor, determining that the HOA lien foreclosure sale
extinguished the deed of trust. Beneficiary appealed.

Holdings: The Supreme Court, Pickering, J., held that:
1 beneficiary was entitled to notice of default, even if it did not request it;
2 as an issue of apparent first impression, HOA failed to send beneficiary statutory-
compliant notice to its last known address contained in the publicly recorded deed of trust;
3 district court was required to consider actual notice and prejudice in determining whether
foreclosure sale was void;
4 district court was required to consider inadequacy of sale price and other irregularities in
determining whether sale was voidable on ground of fraud, unfairness, or oppression; and
5 district court was required to consider whether purchaser had inquiry notice of defect in
notice to beneficiary, so as to preclude bona fide purchaser for value status.

Vacated and remanded.

West Headnotes (17)

U.S. Bank, National Association ND v. Resources Group, LLC
Supreme Court of Nevada. July 3, 2019 135 Nev. 199 444 P.3d 442 135 Nev. Adv. Op. 26  (Approx. 13 pages)
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of sale, even though the deed of trust holder has not formally requested them.
Nev. Rev. St. §§ 107.090(3)(b), (4), 116.3116(2)(b), 116.31168.

7 Cases that cite this headnote

3 Federal Courts Proceedings following certification
When the Supreme Court answers a certified question from a federal court, its
role is limited to answering the question of law posed to it.

4 Federal Courts Proceedings following certification
Federal court certifying a question to the Supreme Court retains the duty to
determine the facts and to apply the law provided by the Supreme Court to those
facts.

5 Common Interest Communities Lien foreclosure;  other remedies and
proceedings for nonpayment
Homeowners' association (HOA), which sought to foreclose on both the
superpriority and subpriority portions of its lien, failed to give beneficiary of deed
of trust securing home loan statutorily-compliant notice of default when it sent
notice to a “return to” name and address appearing at top left of deed of trust
opposite the recorder's stamp that was entity unaffiliated with beneficiary, instead
of sending the notice to beneficiary's last known address listed in its publicly
recorded deed of trust. Nev. Rev. St. §§ 107.090(3), 116.31168.

3 Cases that cite this headnote

6 Common Interest Communities Lien foreclosure;  other remedies and
proceedings for nonpayment
When a homeowners' association (HOA) is foreclosing on both the superpriority
and subpriority portions of its lien, notice of default needs to go to the holder of
the first security interest as a subordinate interest. Nev. Rev. St. §§ 107.090(3)
(b),(4), 116.3116(2)(b), 116.31168.

4 Cases that cite this headnote

7 Mortgages and Deeds of Trust Default
Trustee of deed of trust or other person conducting a foreclosure sale must send
the notice of default to each person entitled to it at the address the recorded
documents provide for that person, or in some instances, if different, their known
or last known address. Nev. Rev. St. §§ 107.080(3, 4), 107.090(1, 3, 4),
116.31168(1).

6 Cases that cite this headnote

8 Common Interest Communities Lien foreclosure;  other remedies and
proceedings for nonpayment
Where homeowners' association (HOA) failed to send beneficiary of deed of
trust securing home loan statutorily-compliant notice of default, district court was
required to consider whether HOA substantially complied with notice statutes,
whether beneficiary of received timely actual notice by alternative means, and
whether beneficiary suffered prejudice as a result, in determining whether
foreclosure sale was void to the extent it purported to extinguish beneficiary's
deed of trust. Nev. Rev. St. §§ 107.080, 107.090(3), 116.31162, 116.31168.

13 Cases that cite this headnote

9 Common Interest Communities Lien foreclosure;  other remedies and
proceedings for nonpayment
Mortgages and Deeds of Trust Default
Absent notice from some other source, failing to mail the statutorily required
notice of default deprives the property owner of the minimum grace period the
Legislature has mandated to give the deed of trust holder (or the homeowner)
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time to cure, compromise, or contest the default, as would demonstrate prejudice
to the homeowner or deed of trust holder supporting the voiding of the
foreclosure sale. Nev. Rev. St. §§ 107.090(3), 116.31162.

5 Cases that cite this headnote

10 Liens Enforcement
Real Property Conveyances Protection against fraud or other invalidity
in prior conveyances
A void foreclosure sale, in contrast to a voidable sale, defeats the competing title
of even a bona fide purchaser for value.

12 Cases that cite this headnote

11 Common Interest Communities Lien foreclosure;  other remedies and
proceedings for nonpayment
District court was required to consider inadequacy of sale price of property at
foreclosure sale by homeowners' association (HOA), which allegedly was
between 10% to 15% of property's fair market value, deficiencies in notice to
beneficiary of deed of trust securing home loan, and other irregularities, in
determining whether sale was rendered voidable on the ground that the sale was
affected by fraud, unfairness, or oppression.

4 Cases that cite this headnote

12 Liens Actions
Mere inadequacy of price is not in itself sufficient to set aside a foreclosure sale,
but it should be considered together with any alleged irregularities in the sales
process to determine whether the sale was affected by fraud, unfairness, or
oppression.

3 Cases that cite this headnote

13 Liens Actions
Though not determinative, the price/fair-market-value disparity in a foreclosure
sale is a relevant consideration in determining whether the sale is voidable
because a wide disparity may require less evidence of fraud, unfairness, or
oppression to justify setting aside the sale.

14 Liens Actions
The relationship of price/fair-market-value disparity in a foreclosure sale is
hydraulic: where the inadequacy is palpable and great, very slight additional
evidence of unfairness or irregularity is sufficient to authorize the setting aside of
the sale as being affected by fraud, unfairness, or oppression.

1 Case that cites this headnote

15 Common Interest Communities Lien foreclosure;  other remedies and
proceedings for nonpayment
Irregularities in a foreclosure sale that may rise to the level of fraud, unfairness,
or oppression that will render a sale voidable include failure by a homeowners
association (HOA) to mail a deed of trust beneficiary the statutorily required
notices.

4 Cases that cite this headnote

16 Common Interest Communities Lien foreclosure;  other remedies and
proceedings for nonpayment
District Court was required to consider whether purchaser of property at
foreclosure sale by homeowners' association (HOA) had inquiry notice that there
was defect in HOA's notice of default to beneficiary of deed of trust securing
home loan, in determining whether purchaser was bona fide purchaser for value,
such that voidable sale could not defeat purchaser's title to property, even if he
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did not have actual notice; purchaser was sophisticated in real estate and
foreclosures, purchaser was aware that foreclosure sale had been continued and
that neither homeowner nor beneficiary nor any other bidders appeared at
rescheduled sale, and evidence was presented that purchaser had close
relationship with law firm that conducted the sale.

10 Cases that cite this headnote

17 Real Property Conveyances Bona Fide Purchasers
A “bona fide purchaser for value” is one who takes the property for a valuable
consideration and without notice of the prior equity, and without notice of facts
which upon diligent inquiry would be indicated and from which notice would be
imputed to him, if he failed to make such inquiry.

3 Cases that cite this headnote

**444 Appeal from a judgment certified as final under NRCP 54(b) in a judicial
foreclosure/quiet title action. Eighth Judicial District Court, Clark County; Timothy C.
Williams, Judge.

Attorneys and Law Firms

Eglet Adams and Thomas Neal Beckom, Las Vegas; McCarthy & Holthus, LLP, and Kristin
A. Schuler-Hintz, Las Vegas, for Appellant.

Law Offices of Michael F. Bohn, Ltd., and Michael F. Bohn, Henderson, for Respondent.

BEFORE PICKERING, PARRAGUIRRE and CADISH, JJ.

OPINION

By the Court, PICKERING, J.:

*199 This is a homeowners' association (HOA) lien foreclosure dispute. The HOA did not
give the first deed of trust holder the notice of default Nevada law requires to foreclose a
superpriority lien. Despite this failure, the district court held that the lien foreclosure sale
extinguished the first deed of trust and quieted title in favor of the foreclosure sale buyer's
successor. The district court found the first deed of trust holder was not entitled to notice at
the address specified in the deed of trust, which was error. We vacate and remand for the
district court to decide whether, given this notice defect, the first deed of trust holder
deserves relief from the sale.

I.
Appellant U.S. Bank held a note secured by a publicly recorded first deed of trust on a
home in a Nevada common interest community. The homeowner/borrower defaulted on his
HOA dues, whereupon the HOA initiated lien foreclosure proceedings under NRS Chapter

116. 1  The HOA's agent, Alessi & Koenig, gave the homeowner *200 proper notice of
default and notice of sale and attempted to give U.S. Bank notice of default and notice of
sale as well. But Alessi & Koenig misread U.S. Bank's deed of trust and sent the notice of
default to another, unaffiliated entity, which evidently did not forward it to U.S. Bank. As a
result, U.S. Bank did not receive the notice of default. Alessi & Koenig's records suggest it
mailed the notice of sale, as distinguished from the notice of default, to U.S. Bank at the
address specified for it in the deed of trust, but U.S. Bank's files do not show that it received
either the notice of default or the notice of sale.

Alessi & Koenig set the HOA lien foreclosure sale to occur 33 days after it recorded the
notice of sale. When no one appeared at the sale, Alessi & Koenig orally continued it for
approximately 60 days. Neither the homeowner nor U.S. Bank attended the rescheduled
sale. Respondent Resources Group, LLC's principal, Iyad Eddie Haddad, acquired the
property at the rescheduled sale for $5,331. The district court did not make a finding as to
the property's fair market value, but the record suggests the bid price represented 10% to
15% of the property's fair market value. Haddad initially took title in the name of a trust he
had created to acquire this particular property, then had the trust transfer the property to
Resources Group.
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The homeowner passed away, and his estate defaulted on the loan the U.S. Bank deed of
trust secured. Several months after the HOA lien foreclosure sale, U.S. Bank commenced
judicial foreclosure proceedings against the homeowner's estate on its deed of **445 trust.
Later, after it discovered the HOA sale, U.S. Bank added Resources Group as a defendant.
Asserting that the HOA lien foreclosure sale had extinguished U.S. Bank's first deed of
trust, Resources Group answered and counterclaimed for a judgment quieting title in itself.

The district court conducted a bench trial and ruled for Resources Group. It held that the
HOA lien foreclosure sale extinguished U.S. Bank's deed of trust, leaving U.S. Bank
nothing to judicially foreclose. The district court reasoned that U.S. Bank was not entitled to
notice of default because it had not requested it from the HOA and that, alternatively, Alessi
& Koenig gave adequate notice, even though the notice did not reach U.S. Bank. U.S. Bank
appeals.

II.
U.S. Bank presses us to invalidate the HOA foreclosure sale because the person

conducting the sale, Alessi & Koenig, failed to mail it the notice of default at the address
specified for it in its deed of trust as NRS 116.31168 and NRS 107.090 require. U.S. Bank
further argues that the notice defect renders the sale void under Title Insurance & Trust Co.
v. Chicago Title Insurance Co., 97 Nev. 523, 634 P.2d 1216 (1981), or at least voidable
under Golden v. Tomiyasu, 79 Nev. 503, 387 P.2d 989 (1963), and its progeny. We review
*201 the district court's legal conclusions de novo but give deference to its factual findings
unless they are clearly erroneous or not supported by substantial evidence. Wells Fargo
Bank, N.A. v. Radecki, 134 Nev. Adv. Op. 74, 426 P.3d 593, 596 (2018).

A.

1.
The district court decided this case before we decided SFR Investments Pool 1, LLC v.
Bank of New York Mellon, 134 Nev. Adv. Op. 58, 422 P.3d 1248 (2018) (SFR 3). NRS
Chapter 116 protects homeowners by requiring a foreclosing HOA to provide the
homeowner a 90-day notice of default, followed by a separate notice of sale, before an
HOA lien foreclosure sale can proceed. NRS 116.31162(1)(c); NRS 116.311635. In SFR 3,
this court considered a certified question from Nevada's federal district court asking
whether these statutory protections extend to a first deed of trust holder who fails to request
notices of default and of sale from the HOA. 422 P.3d at 1249. We answered the certified
question “yes.” Id.

NRS 116.3116(2)(b) establishes a split-lien scheme that subordinates the first deed
of trust to the superpriority portion of an HOA's lien. SFR Invs. Pool 1, LLC v. U.S. Bank,
N.A., 130 Nev. 742, 745, 334 P.3d 408, 411 (2014). NRS 116.31168 incorporates the notice
requirements of NRS 107.090(3)(b) and (4), which mandate that notice of default and
notice of sale go to “[e]ach ... person with an interest whose interest or claimed interest is
subordinate” to the lien being foreclosed, with or without a request therefor. Taken together,
these statutes require an HOA seeking to foreclose a superpriority lien to send the holder of
a recorded first deed of trust notices of default and of sale, even though the deed of trust
holder has not formally requested them. SFR 3, 422 P.3d at 1251-53. Under SFR 3, the
district court erred when it ruled that U.S. Bank was not entitled to notice of default because
it had not requested it.

2.
When this court answers a certified question from a federal court, its “role is

limited to answering the question[ ] of law posed to it.” In re Fontainebleau Las Vegas
Holdings, 127 Nev. 941, 955, 267 P.3d 786, 794 (2011). “[T]he certifying court retains the
duty to determine the facts and to apply the law provided by the answering court to those
facts.” Id. The certification order in SFR 3 only asked whether NRS 116.31168 and NRS
107.090 require an HOA to provide notice of default and notice of sale to a first deed of
trust holder absent a formal request therefor. *202 SFR 3, 134 Nev. Adv. Op. 59 n.5, 422
P.3d 1253 n.5. The order did not include any facts suggesting notice had been attempted
but failed. As a result, SFR 3 did not consider the mechanics of how, without a formal
request for notice, a foreclosing HOA should **446 determine the address to which to send
notice.

As SFR 3 holds, NRS 116.31168(1) requires an HOA foreclosure sale to be
conducted, insofar as a first deed of trust holder is concerned, “as if a deed of trust were
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being foreclosed.” If U.S. Bank had filed a request for notices of default and sale under
NRS 107.090(2), it would have been entitled to receive notice of default at the address
specified in the request but it did not. Absent specific request, when a deed of trust is
foreclosed, the notices of default and sale must be mailed to subordinate lienholders in a
manner consistent with NRS 107.080, which sets forth the procedure for mailing notices to

the property owner. See NRS 107.090(1), (3), and (4). 2  In turn, NRS 107.080(3) and (4)
(2010) (amended by 2019 Nev. Stat., eh. 238, § 9 (S.B. 382)), require the notice of default
to be mailed to the property owner's current address “if known” and the notice of sale to be
mailed to the property owners' “last known address.”

As noted, U.S. Bank did not file a request for notice. Its publicly recorded deed of trust
states that any required notice “shall be given by delivering it or by mailing it by first class
mail to the appropriate party's address on page 1.” Page 1, paragraph 1 of the deed of trust
is entitled “DATE AND PARTIES” and generically lists three parties: “GRANTOR,”
“TRUSTEE,” and “LENDER.” For the Lender, it supplies the following name and address:

LENDER:

U.S. Bank National Association ND,

a national banking association organized under

the laws of the United States

4325 17th Avenue SW

Fargo, ND 58103

Paragraph 2 confirms the “Lender,” U.S. Bank, is the beneficiary of the deed of trust.

U.S. Bank's deed of trust provided Alessi & Koenig with a “known address” to which to send
the notice of default, but Alessi & Koenig did not follow the instructions the deed of trust
gave. Instead, Alessi & Koenig mailed the notice of default to a “return to” name and
address appearing at the top left of the deed of trust opposite the recorder's stamp. U.S.
Bank established through uncontroverted testimony at trial that it was not affiliated with the
“return to” entity and did not receive the notice of default.

*203 On this record, the district court clearly erred when it found that Alessi &
Koenig gave U.S. Bank adequate notice of default. Since the HOA was foreclosing both the
superpriority and subpriority portions of its lien, notice of default needed to go to “the holder
of the first security interest as a subordinate interest.” SFR 3, 422 P.3d at 1252. A trustee or
other person conducting a foreclosure sale must send notice of default to each person
entitled to it at the address the recorded documents provide for that person (or in some
instances, if different, their known or last known address). See Title Ins. & Tr., 97 Nev. at
525-26, 634 P.2d at 1218. To give statutorily compliant notice, Alessi & Koenig needed to
send the notice of default to U.S. Bank at the address specified for it in its publicly recorded
deed of trust. See Davis v. Beling, 128 Nev. 301, 321, 278 P.3d 501, 515 (2012) (holding
that if a contract's language is clear, it will be enforced as written). Confirming the point,
Alessi & Koenig had in its file a title report that identified U.S. Bank as the deed of trust
beneficiary—and Alessi & Koenig's files show it mailed the notice of sale, as distinguished
from the notice of default, to U.S. Bank as Lender at the address listed for it on page 1,
paragraph 1 of the deed of trust.

B.
Alessi & Koenig's failure to mail U.S. Bank the notice of default at the address given

for it in the recorded deed of trust violated NRS 116.31168 and NRS 107.090(3). U.S. Bank
urges this statutory violation automatically voids the sale. As support, U.S. Bank cites Title
Insurance & Trust, 97 Nev. at 526-27, 634 P.2d at 1218, which affirmed a **447 district court
decision that a foreclosure trustee's failure to give notice of default or notice of sale to the
person entitled to receive it rendered the sale void. See 1 Grant S. Nelson & Dale A.
Whitman, Real Estate Finance Law § 7:21, at 955 & n.8 (2014) (discussing defects that will
render a foreclosure sale void or voidable and collecting cases holding that “a sale was void
when ... the mortgagee or trustee did not give statutorily required notice”).

More recent cases suggest a notice/prejudice rule that limits Title Insurance & Trust to the
since-amended statute, see Miyayama v. Quality Loan Serv. Corp., No. 2:16-cv-00413-
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JAD-CWH, 2017 WL 132836, at *5 (D. Nev. Jan. 13, 2017), and extreme facts—the person
entitled to notice in Title Insurance & Trust received no pre-sale notice at all, 97 Nev. at
527, 634 P.2d at 1218—it involved. Thus, in West Sunset 2050 Trust v. Nationstar
Mortgage, LLC, 134 Nev., Adv. Op. 47, 420 P.3d 1032, 1035 (2018), we held that the first
deed of trust holder's failure to allege prejudice resulting from the HOA's failure to mail
notice of default to its assignor “dooms its claim that the defective notice [of default]
invalidates the HOA sale.” And in *204 Schleining v. Cap One, Inc., 130 Nev. 323, 330-31,
326 P.3d 4, 8-9 (2014), we upheld on an abuse-of-discretion standard a district court's
determination that a lender's “substantial compliance” with NRS 107.095 (2009) (amended
by 2019 Nev. Stat., ch. 238, § 16 (S.B. 382)), and the guarantor's failure to prove prejudice
from the notice defect, excused the lender's failure to provide the guarantor with the notices
of default and of sale required by NRS 107.095. Of note, in both Sunset 2050 and
Schleining, despite the statutory notice deficiencies, the party complaining about the
defective notice came by actual notice of the foreclosure proceedings before the sale
occurred. W. Sunset 2050 Tr., 420 P.3d at 1035 (emphasizing that the HOA recorded the
notice of default, so the assignee of the original deed of trust beneficiary had constructive
notice of the notice of default, and received timely notice of sale); Schleining, 130 Nev. at
330, 326 P.3d at 8-9 (stating that “the district court properly found that Schleining had actual
knowledge of the default and the pending foreclosure sale despite the lack of statutory
notice”).

Absent notice from some other source, failing to mail the statutorily required notice of
default deprives the property owner of the minimum grace period the Legislature has
mandated to give the deed of trust holder (or the homeowner) time to cure, compromise, or
contest the default. See Title Ins. & Tr., 97 Nev. at 526, 634 P.2d at 1218 (the statutes
requiring notice of default and notice of sale reflect the Legislature's judgment that a person
facing foreclosure “should have a reasonable opportunity to cure a default or deficiency
before the property may be sold”). For the homeowner, the legislatively determined
minimum grace period following a notice of default is 90 days, NRS 116.31162; for the first
deed of trust holder, it is 80 days, see NRS 107.090(3).

At trial, U.S. Bank's collection officer testified that it was the bank's practice, on receiving a
Nevada notice of default, to request payoff information and “pay the lien off ... to protect our
interest.” The loan secured by the U.S. Bank deed of trust included a future advances
clause and this witness testified that, had U.S. Bank received notice of default, it would
have paid the lien off and charged its borrower. He also denied receiving notice from any

other source of the homeowner/borrower's default or the notice of sale that followed. 3  This
testimony, if credited, establishes the lack of notice and prejudice needed to void the sale.

The district court made no finding on actual notice or prejudice because of its
erroneous findings that statutory notice of default was *205 either unnecessary or
acceptable. As we have held, Alessi & Koenig did not comply with the statutory requirement
that it **448 serve U.S. Bank with the notice of default, and U.S. Bank may or may not have
received the notice of sale. If on remand the district court finds Alessi & Koenig did not
substantially comply with NRS 116.31168 and NRS 107.090(3), that U.S. Bank did not
receive timely notice by alternative means, and that U.S. Bank suffered prejudice as a
result, the district court should determine whether, under NRS 107.080 (2011), it should

declare the sale void to the extent it purports to extinguish U.S. Bank's deed of trust. 4  See
Nationstar Mortg., LLC v. Sahara Sunrise Homeowners Ass'n, No. 2:15-cv-01597-MMD-
NJK, 2019 WL 1233705, at *3 (D. Nev. Mar. 14, 2019) (holding that the foreclosure agent's
failure to send a required party the notice of default rendered the foreclosure sale void
when evidence demonstrated that the holder of the first deed of trust would have tendered
the amount of the superpriority default had it received proper notice), appeal docketed suh
nom., Nationstar Mortg. LLC v. River Glider Ave. Tr., No. 19-15760 (9th Cir. Apr. 16, 2019);
Christiana Tr. v. SFR Invs. Pool 1, LLC, No. 2:16-cv-00684-GMN-CWH, 2018 WL 6603643,
at *6 (D. Nev. Dec. 17, 2018) (holding an HOA foreclosure sale void due to the HOA's
failure to notice the holder of the first deed of trust), appeal docketed, No. 19-15096 (9th
Cir. Jan. 17, 2019). A void sale, in contrast to a voidable sale, defeats the competing title of
even a bona fide purchaser for value. Bank of Am., N.A. v. SFR Invs. Pool 1, LLC, 134 Nev.
Adv. Op. 72, 427 P.3d 113, 121 (2018), as amended on denial of reh'g (Nov. 13, 2018) (“A
party's status as a [bona fide purchaser] is irrelevant when a defect in the foreclosure
renders the sale void.”); see Real Estate Finance Law, § 7:21, at 953-54.
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U.S. Bank has a fallback position: Even if the sale was not void, it
was voidable, because the low sale price, notice deficiencies, and other irregularities
establish that “the sale was affected by some element of fraud, unfairness, or oppression.”
Nationstar Mortg., LLC v. Saticoy Bay LLC Series 2227 Shadow Canyon, 133 Nev. 740,
746, 405 P.3d 641, 646 (2017); see *206 Shadow Wood Homeowners Ass'n, Inc. v. N.Y.
Cmty. Bancorp, Inc., 132 Nev. 49, 56, 366 P.3d 1105, 1110 (2016); Golden v. Tomiyasu, 79
Nev. 503, 514, 387 P.2d 989, 995 (1963). Under these cases, “mere inadequacy of price is
not in itself sufficient to set aside the foreclosure sale, but it should be considered together
with any alleged irregularities in the sales process to determine whether the sale was
affected by fraud, unfairness, or oppression.” Shadow Canyon, 133 Nev. at 749, 405 P.3d at
648. Though not determinative, “the price/fair-market-value disparity is a relevant
consideration because a wide disparity may require less evidence of fraud, unfairness, or
oppression to justify setting aside the sale.” Id. The relationship is hydraulic: “where the
inadequacy is palpable and great, very slight additional evidence of unfairness or
irregularity is sufficient to authorize the granting of the relief sought.” Id. (quoting Golden, 79
Nev. at 515, 387 P.2d at 995).

The district court gave short shrift to U.S. Bank's claim that the sale was voidable
under Shadow Canyon, Shadow Wood, and Golden. But its mistaken determination that
U.S. Bank did not deserve (or received) statutorily compliant notice of default cramped its
analysis. As discussed above, Alessi & Koenig failed to give U.S. Bank statutorily required
notice of default. Our caselaw establishes that “irregularities that may rise to the level of
fraud, unfairness, or oppression” that will render a sale voidable “include an HOA's failure
to mail a deed of trust beneficiary the statutorily required notices.” Shadow Canyon, 133
Nev. at 749 n.11, 405 P.3d at 648 n.11 (emphasis added). While **449 the district court did
not determine what the property's fair market value was, the record evidence suggests that
the $5,331 bid price fell somewhere between 10% and 15% of its fair market value. The
grossly inadequate price, combined with the problems with the notice of default—even
assuming U.S. Bank received the notice of sale—presents a classic claim for equitable
relief under Shadow Canyon, Shadow Wood, and Golden. (Also concerning, but not
addressed by the district court, was the evidence U.S. Bank offered respecting Haddad's
attorney-client relationship with one of the lawyers at Alessi & Koenig.)

Resources Group counters that the district court found it was a bona fide
purchaser for value (BFP) and that, while a void sale could defeat its title, a voidable sale
cannot, defeating U.S. Bank's claim to equitable relief under Shadow Canyon, Shadow
Wood, and Golden. See Shadow Wood, 132 Nev. at 63-66, 366 P.3d at 1114-16 (holding
that a district court must consider a party's BFP status when balancing the equities in an
action to quiet title following an HO A foreclosure sale). A BFP is one who “takes the
property for a valuable consideration and without notice of the prior equity, and without
notice of facts which upon diligent inquiry would be indicated and from which notice would
be imputed to him, if he failed to make such inquiry.” *207 Shadow Wood, 132 Nev. at 64,
366 P.3d at 1115 (internal quotation marks and citation omitted). The district court's
misapprehension respecting U.S. Bank's entitlement to notice of default affected its
decision that Resources Group was a BFP, because it made it unnecessary to consider
what Resources Group's principal, Haddad, knew or should have known about the
defective notice of default or other sale irregularities. We therefore vacate the district court's
finding that Resources Group occupied BFP status.

Despite this, Resources Group urges us to affirm the BFP finding as a matter of law. As
support, it points to Haddad's trial testimony that he made no inquiries of Alessi & Koenig
about the notices of default and of sale and therefore did not have notice anything was
amiss. But this argument proves too much. Haddad's trial testimony also established that
he had extensive real estate and foreclosure sale experience, attending “five [foreclosure]
sales a week, 52 weeks a year.” While Haddad may not have had actual notice that Alessi
& Koenig failed to give U.S. Bank proper notice of default, this does not mean he did not
have inquiry notice, given his sophistication; the fact the sale had been continued and
neither the homeowner nor U.S. Bank nor any other bidders appeared at the rescheduled
sale; the allegations respecting his close relationship with Alessi & Koenig; and his
acknowledgment in the bankruptcy that followed the sale that title to this property was
contested. See Albice, 239 P.3d at 1157 (holding that “[a] purchaser is on notice if he has
knowledge of facts sufficient to put an ordinarily prudent man on inquiry and a reasonably
diligent inquiry would lead to the discovery of title or sale defects” and deeming it
appropriate to “give substantial weight to a purchaser's real estate investment experience
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when determining whether a purchaser had inquiry notice”). Whether diligent inquiry by
Haddad would have revealed the notice defect, or the other deficiencies alleged, are
questions of fact for the district court to resolve. See Shadow Wood, 132 Nev. at 65-66, 366
P.3d at 1116.

III.
The district court erred when it rejected U.S. Bank's objection that it did not receive
statutorily compliant notice of default. This error affected the other claims in the case. We
therefore vacate the partial judgment in favor of Resources Group and remand this case for
further proceedings consistent with this opinion.

We concur:

Parraguirre, J.

Cadish, J.

All Citations

135 Nev. 199, 444 P.3d 442, 135 Nev. Adv. Op. 26

Footnotes

The references to NRS Chapter 116 are to the pre-2015 version of those
statutes, which apply to this dispute. See 2015 Nev. Stat., ch. 266, §§ 1-9, at
1333-49.

The references in the text are to NRS 107.090 as written before its 2019
amendment. See 2019 Nev. Stat., ch. 238, § 15 (S.B. 382). The 2019
amendments affect the paragraph numbering, not the substance.

Resources Group argues that U.S. Bank effectively had 90 days because the
original sale, which followed the notice of sale by 33 days, was orally
continued for 60 days. If U.S. Bank did not receive the notice of sale, this
argument is a nonstarter. It also does not address the fact that, assuming
U.S. Bank received the notice of sale, the sale was orally continued just 33
days after the first notice U.S. Bank received, which is less than the notice of
default grace period the Legislature has established.

Resources Group does not argue that NRS 116.31166, respecting HOA deed
recitals, affects the analysis. The recitals NRS 116.31166 establishes as
conclusive do not include recitals respecting service of the notices of default
and of sale. And, given Alessi & Koenig's failure to mail the notice of default
to U.S. Bank, conclusory recitals attesting to proper notice of default would
fail in any event. See Albice v. Premier Mortg. Servs. of Wash., Inc., 157
Wash.App. 912, 239 P.3d 1148, 1154 (2010) (“We are unwilling to accept a
trustee's legal conclusions contrary to the actual facts of the foreclosure
process as conclusive evidence where an accurate reporting of the facts
would have shown the legal conclusions to be incorrect.”), aff'd, 174 Wash.2d
560, 276 P.3d 1277 (2012).

End of
Document
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OISTRICT JUOGE

SCHTO

DISTRICT COURT

CLARK COUNTY, NEVADA

U.S. BANK NATIONAL ASSOCIATION ND,
a rational association,

Plainffi,

vs

GEORGER. EDWARDS, an individua! ANY
AND ALL PERSONS UNKNOWN,
CLAIMING TO BE PERSONAL
REPRESENTATWES OF GEORGE R.
EDWARDS ESTATE OR DI]LY APPOINTED
QUALIFIED, AND ACTING E)(ECtruOR OF
THE WILL OF THE ESTATE OF GEORGE R
EDWARDS; RESOIIRCES GROUP, LLC a
Nevada Limited-Liability Company;
GLEN\IIEW WEST TOWNHOMES
ASSOCIATION, a Nevada non-profit
corporation; DOES 4 through 10, inclusive, and
ROES I through 10, inclusive

Defendants

RESOIJRCES GROUP, Lrc,

Counterclaimant,

vs

U,S. BANK NATIONAL ASSOCIATION, ND, A

national association

)

)
)
)
)

)
)
)
)
)

)

)

)

)

)

)

)

)

)
)
)
)

)

)

)
)
)

Case No
Dept No

A-12-667690-C
XVI

HEARIiiG OATETs)
ENIEREDIN''if

Counterdefendant.

SCHEDULING ORDER and ORDER SETTING CIVI NON-JURY TRIAL

PRE-TRIAL/CALENDAR CALL

SCHEDULING ORDER

OEPARTMENT SIXTEEN

LAS VEGAS NV 891 55

NATURE OF ACTION: Title to Property
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OISTRICT JUDGE
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2020 at 9:30 a.m.

gin, November 9,

TIME REQUIRED FOR TRIAL: 3-4 days

Counsel representing all parties and after consideration by the Judge at the Further

Proceedings Hearing held on January 9,2020,

IT IS HEREBY ORDERED:

l. all parties shall complete discovery on or before July 9,2020.

2. all parties shall file motions to amend pleadings or add parties on or before April 10,

2020.

3. all parties shall make initial expert disclosures pursuant to N.R.C.P. l6.l(a)(2) on or

before April 10,2020.

4. all parties shall make rebuttal expert disclosures pursuant to N.R.C.P. 16.1(a)(2) on or

before May 11,2020.

5. all parties shall file dispositive motions on or before August 10,2020.

Unless otherwise directed by the court, all pretrial disclosures pursuant to N.R.C.P.

16.1(a)(3) must be made at least 30 days before trial.

Discovery disputes that do not affect the Trial setting will be handled by the Discovery

Commissioner.

A request for an extension of the discovery deadline, if needed, must be submitted to this

department in compliance with EDCR 2.35. Stipulations to continue trial will be allowed onlv for

cases that are less than three years old. All cases three years or older must file a motion and have it

set for hearing before the Court.

ORDER SETTING CIVI NON-JURY TRIAL PRE-TRIAL AND CALENDAR CALL

IT IS HEREBY FURTHER ORDERED THAT

A. The above entitled case is set to be tried on a five week stack, to be

2
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B. A Pre-Trial/Calendar Call with the designated attomey and/or parties in proper

person will be held on October 15,2020 at 10:30 a.m.

C. Parties are to appear on August 4, 2020 at 9:00a.m., for a Status Check re Trial

Readiness.

D. The Pre-Trial Memorandum must be filed no later than November 5, 2020, with a

courtesy copy delivered to Department XVI. All parties, (Attomeys and parties in proper person)

MUST comply with All RE UIREMENTS of E.D.C.R. 2.67 ,2.68 and 2.69. Counsel should

include the Memorandum an identification of orders on all motions for partial srunmEry judgment

previously made, a summary of any anticipated legal issues remaining, a brief summary of the

opinions to be offered by any witness to be called to offer opinion testimony as well as any

objections to the opinion testimony.

E. Unless otherwise directed by the court, all pretrial discloswes pursuant to N.R.C.P.

16.1(a)(3) must be made at least 30 days before trial.

F. Discovery disputes that do not affect the Trial setting will be handled by the

Discovery Commissioner. A request for an extension of the discovery deadline, if needed, must be

submitted to this department in compliance with EDCR 2.35. Stipulations to continue trial will be

allowed ONLY for cases that are less than three years old. A11 cases three years or older must file a

motion and have it set for hearing before the Court.

G. AIl original depositions anticipated to be used in any manner during the trial must be

delivered to the clerk prior to the hrm trial date given at Calendar Call. If deposition testimony is

anticipated to be used in lieu of live testimony, a designation (by page/line citation) of the portions

of the testimony to be offered must be filed and served by facsimile or hand, two (2) judicial days

prior to the firm trial date given at Calendar Call.. Any objections or counterdesignations (by

3
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page/line citation) of testimony must be filed and served by facsimile or hand, one (l) judicial day

prior to the firm trial date. Counsel shall advise the clerk prior to publication.

H. In accordance with EDCR 2.67, counsel shall meet, review, and discuss exhibits. All

exhibits must comply with EDCR 2.27. Two (2) sets must be three-hole punched placed in three

ring binders along with the exhibit list. The sets must be delivered to the clerk two days prior to the

firm trial date given at Calendar Call. Any demonstrative exhibits including exemplars anticipated

to be used must be disclosed prior to the calendar call. Pursuant to EDCR 2.68, counsel shall be

prepared to stipulate or make specific objections to individual proposed exhibits. Unless otherwise

agreed to by the parties, demonstrative exhibits are marked for identification but not admitted into

evidence.

I. Prooosed Findinss of Fact and Conclusions of Law Each side shall provide the

Court, two (2) working days prior to the start of trial, a detailed, proposed Findings of Fact and

Conclusions of Law. The detailed, proposed Findings of Fact and Conclusions of Law shall include

all elements of each Cause of Action alleged by Plaintiff and/or the basis for Defendant's

Affirmative Defense with particularity. This is not filed with the clerk - send the original to

chambers. Also provide an electronic version (Word format) of your Findings of Fact and

Conclusions of Law via email to Dept 16 JEA, Lynn Berkheimer, at

Dept 1 6EA@clarkcountycourts.us .

Failure of the designated trial attorney or any party appearing in proper person to

appear for any court appearances or to comply with this Order shall result in any of the

following: (1) dismissal of the action (2) default judgment; (3) monetary sanctionsl (4) vacation

of trial date; and/or any other appropriate remedy or sanction.

Counsel is asked to notdy the Court Repo et at least two (2) weeks in advance if they are

going to require daily copies of the transcripts of this trial or real time court reporting. Failure to

4
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er eimer, Judicial Executive srstant

do so may result in a delay in the production of the transcripts or the availability of real time court

reporting,

Counsel is required to advise the Court immediately when the case settles or is otherwise

resolved prior to trial. A stipulation which terminates a case by dismissal shall also indicate

whether a Scheduling Order has been filed and, ifa trial date has been set, the date ofthat trial. A

copy should be given to Chambers

DATED: January 13,2020

D*?AL
Timothy C. W iams, District Court Judge

CERTIFICATE OF SERVICE
I hereby certify that on the date filed, a copy of the foregoing Scheduling Order and Order

Setting Civil Jury Trial, Pre-Trial/Calendar Call was electronically served, pursuant to N.E.F.C.R.

Rule 9, to all registered parties in the Eighth Judicial District Court Electronic Filing Program.

Michael F Bohn

E-Service BohnLawFirm

Kristin A Schuler-HinE

"Benjamin D. Petiprin, Esq."

Amber Geiman .

Kristin Schuler-HinE .

Stuart Taylor .

Thomas N. Beckom .

Lisa Rico

mbohn@bohnlawfirm.com

office@bohnlawfi rm.com

DCNV@mccarthyholthus.com

bpetiprin@zievelaw. com

ageiman@lawhjc.com
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SAO 

MICHAEL F. BOHN, ESQ. 
Nevada Bar No.: 1641 
mbohn@bohnlawfirm.com  
ADAM R. TRIPPIEDI, ESQ. 
Nevada Bar No. 12294 
atrippiedi@bohnlawfirm.com 
LAW OFFICES OF  
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
(702) 642-3113/ (702) 642-9766 FAX 
Attorneys for defendant/counterclaimant  
Resources Group, LLC 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
U.S. BANK NATIONAL ASSOCIATION, ND, a 
national association 
 
                     Plaintiff, 
 
vs. 
 
GEORGE R. EDWARDS, an individual; ANY AND 
ALL PERSONS UNKNOWN, CLAIMING TO BE 
PERSONAL REPRESENTATIVES OF GEORGE R. 
EDWARDS ESTATE, OR DULY APPOINTED, 
QUALIFIED, AND ACTING EXECUTOR OF THE 
WILL OF THE ESTATE OF GEORGE R. 
EDWARDS; RESOURCES GROUP, LLC, a Nevada 
Limited Liability Company; GLENVIEW WEST 
TOWNHOMES ASSOCIATION, a Nevada non-profit 
corporation; DOES 4 through inclusive; and ROES 1 
through 10 inclusive 
 
  Defendants. 

 CASE NO.:     A-12-667690-C 
 DEPT NO.:      XVI 
 
 
 
 
STIPULATION AND ORDER TO 

EXTEND DISCOVERY AND 

CONTINUE TRIAL DATE 
(First  Request) 

RESOURCES GROUP, LLC,  
 
                     Counter-claimant 
vs  
 
U.S. BANK NATIONAL ASSOCIATION, ND, a 
national association 
                            Counter-defendant 
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Defendant/counterclaimant, Resources Group, LLC,  (hereinafter “defendant ”), by and through its 

attorneys, Michael F. Bohn, Esq.  and  plaintiff/counterdefendant U.S. Bank National Association, 

ND (hereinafter “defendant”), by and through its attorney, Shane P. Gale, Esq. stipulate and agree to 

extend discovery and continue the trial date pursuant to EDCR 2.35 as follows:  

A. Discovery Completed 

 This case is on remand for a new trial after reversal and remittur from the Nevada Supreme 

Court. 

 Upon remand, the court issued a scheduling order on January 13, 2020.  Since the scheduling 

order was issued, the following discovery has been completed: 

 Plaintiff US Bank National Association has served interrogatories and a request for 

production of documents.  Defendant Resources Group has responded to both these requests. 

However, the plaintiff has filed a motion to compel, which is scheduled for hearing on June 30, 2020. 

 Defendant Resources Group has also served interrogatories and a request for production of 

documents, which have been responded to by the plaintiff.  However, Resources Group, LLC 

intended to file a motion to compel.   

 Counsel has fully cooperated with one another in Discovery. 

 B.  Discovery that remains to be completed 

 1.  Each party needs to conduct depositions. 

 C.  The reason why discovery is not completed  

 Discovery has been hampered by the issues surrounding the Covid-19 pandemic which has 

delayed discovery.  
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 D.  Proposed Schedule for Completion of Discovery 

Current Deadline Proposed New Deadline 

 Close of discovery    July 9, 2020         November 9, 2029 

 Amend pleadings/add parties   N/A    Closed 

 Initial experts     Closed    n/a 

 Rebuttal experts    Closed    n/a 

 Dispositive Motions    closed    December 9, 2020 

 E.  Current trial date 

 The jury trial is scheduled for the stack beginning November 9, 2020.  The trial date for this 

could would have to be continued and re-scheduled. 

 DATED this 22nd day of June, 2020. 

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 
 
 
 
By:  /s/ Michael F. Bohn, Esq. /             
       Michael F. Bohn, Esq. 
       Adam R. Trippiedi, Esq. 
       2206 Corporate Circle, Ste. 480 
       Henderson, NV 89074  
       Attorney for defendant  
       Resources Group, LLC 
 
/// 
 
/// 
 
/// 
 
/// 
 
 
 
 

 
MCCARTHY HOLTHUS LLP 
 
 
 
By:    /s/ Shane P. Gale, Esq. /              
     Shane P. Gale, Esq. 
     9510 West Sahara Avenue, Suite 200 
     Las Vegas, Nevada 89117 
     Attorneys for plaintiff 
 
 

2020
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ORDER 

 Based on the foregoing Stipulation by and between the parties, and good cause appearing,  

 IT IS HEREBY ORDERED that the trial date in this matter is hereby continued to the trial 

stack beginning on                                            , 2020. 

 IT IS SO ORDERED this          day of                      , 2020 

 
                                                                               
     DISTRICT COURT JUDGE 
                 Case No. A-12-667690-C 
 
 
 
 
 
Respectfully submitted by: 
 
LAW OFFICES OF  
MICHAEL F. BOHN, ESQ. LTD.  
 
 
 
By:   /s/ Michael F. Bohn, Esq. /                
       MICHAEL F. BOHN, ESQ.  
       ADAM R. TRIPPIEDI, ESQ. 
       2206 Corporate Circle, Ste. 480 
       Henderson, NV 89074  
       Attorney for defendant  
       Resources Group, LLC 
 
 
 

February 22, 2021 An Amended Trial Order will be issued.

29th June
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Marc Sameroff

From: Michael Bohn
Sent: Monday, June 22, 2020 2:28 PM
To: Marc Sameroff
Subject: FW: US Bank v. Edwards A667690 / NV-16-736927-CV
Attachments: SAO extend discovery.pdf

Rolling stone,  please file with e signatures  
 
 
 
MICKEY BOHN, ESQ. 
Law Office of Michael F. Bohn, Esq. 
2260 Corporate Circle 
Suite 480 
Henderson, NV  89074 
(702) 642-3113 
(702) 642-9766 FAX 
mbohn@bohnlawfirm.com 
  
  
  
  
Confidentiality Notice 
This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the individual or entity to which it is 
addressed.  This communication may contain information that is proprietary, privileged or confidential or otherwise legally 
exempt from disclosure.  If you are not the named addressee, you are not authorized to read, print, retain, copy or 
disseminate this message or any part of it.  If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message. 
 

From: Shane Gale [mailto:SGale@McCarthyHolthus.com]  
Sent: Monday, June 22, 2020 2:23 PM 
To: Michael Bohn 
Cc: IDSMH 
Subject: RE: US Bank v. Edwards A667690 / NV-16-736927-CV 
 
Hi Mickey,  
  
Thank you for putting this together.  You are authorized to insert my electronic signature on the attached.  
  
Best,  
  

Shane P. Gale | Associate Attorney | Licensed in NV, NM and WI 

McCarthy ♦ Holthus, LLP 
m. 9510 W. Sahara Ave., Suite 200, Las Vegas, NV 89117 
d. 702‐685‐0329| c. 702‐875‐6780 
w. www.mccarthyholthus.com 

e. sgale@mccarthyholthus.com  
  
  
“Service Second to None” 
  
Offices in: AR | AZ | CA | CO | ID | NV | NM | OR | TX | WA 
  
Federal law requires us to advise you that communication with our office could be interpreted as an attempt to collect a debt and that any information obtained will be used for that purpose. The information contained 
herein may be privileged and protected by the attorney/client and/or other privilege. It is confidential in nature and intended for use by the intended addressee only. If you are not the intended recipient, you are hereby 
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expressly prohibited from dissemination distribution, copy or any use whatsoever of this transmission and its contents. If you receive this transmission in error, please reply or call the sender and arrangements will be made 
to retrieve the originals from you at no charge.  
  
   

***Should escalation be required, please contact the following individual*** 
Kristin Schuler‐Hintz  at (702) 685‐0329 or khintz@mccarthyholthus.com 
  

From: Michael Bohn [mailto:mbohn@bohnlawfirm.com]  
Sent: Monday, June 22, 2020 2:19 PM 
To: Shane Gale <SGale@McCarthyHolthus.com> 
Subject: US Bank v. Edwards A667690 
  
I’m attaching my proposed request for extension of discovery and the trial date.  I’m asking for another 120 days for 
discovery, to be safe. 
  
Please advise of any changes you are requesting 
  
And the court did get our request to move tomorrow’s hearing by one week 
  
  
  
MICKEY BOHN, ESQ. 
Law Office of Michael F. Bohn, Esq. 
2260 Corporate Circle 
Suite 480 
Henderson, NV  89074 
(702) 642-3113 
(702) 642-9766 FAX 
mbohn@bohnlawfirm.com 
  
  
  
  
Confidentiality Notice 
This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the individual or entity to which it is 
addressed.  This communication may contain information that is proprietary, privileged or confidential or otherwise legally 
exempt from disclosure.  If you are not the named addressee, you are not authorized to read, print, retain, copy or 
disseminate this message or any part of it.  If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message. 
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  DISTRICT JUDGE 

 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

ACNJ 

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

  

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

  
Case No. 
Dept No. 

 
A-12-667690-C 
XVI  

 

 
AMENDED ORDER SETTING CIVIL NON-JURY TRIAL, 

PRE-TRIAL/CALENDAR CALL  

 

IT IS HEREBY ORDERED THAT: 

 A.    The above entitled case is set to be tried on a five week stack, to begin on       

February 22, 2021 at 9:30 a.m.. 
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  DISTRICT JUDGE 

 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

 B.   A Pre-Trial/Calendar Call with the designated attorney and/or parties in proper 

person will be held on February 11, 2021 at 10:30 a.m. 

 C.   Parties are to appear on December 3, 2020 at 9:00a.m., for a Status Check re Trial 

Readiness.   

 D.    The Pre-Trial Memorandum must be filed no later than February 18, 2021, an with a 

courtesy copy delivered to Department XVI.   All parties, (Attorneys and parties in proper person) 

MUST comply with All REQUIREMENTS of E.D.C.R. 2.67, 2.68 and 2.69.  Counsel should 

include the Memorandum an identification of orders on all motions for partial summary judgment 

previously made, a summary of any anticipated legal issues remaining, a brief summary of the 

opinions to be offered by any witness to be called to offer opinion testimony as well as any 

objections to the opinion testimony. 

 E.  Unless otherwise directed by the court, all pretrial disclosures pursuant to N.R.C.P. 

16.1(a)(3) must be made at least 30 days before trial. 

F.  Discovery disputes that do not affect the Trial setting will be handled by the 

Discovery Commissioner.  A request for an extension of the discovery deadline, if needed, must be 

submitted to this department in compliance with EDCR 2.35.   

 G.  All discovery deadlines, deadlines for filing dispositive motions and motions to 

amend the pleadings or add parties are controlled by the previously issued Scheduling Order and/or 

any amendments or subsequent orders. 

 H. All original depositions anticipated to be used in any manner during the trial must be 

delivered to the clerk prior to the firm trial date given at Calendar Call.  If deposition testimony is 

anticipated to be used in lieu of live testimony, a designation (by page/line citation) of the portions 

of the testimony to be offered must be filed and served by facsimile or hand, two (2) judicial days 

prior to the firm trial date given at Calendar Call..  Any objections or counterdesignations (by 
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  DISTRICT JUDGE 

 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

page/line citation) of testimony must be filed and served by facsimile or hand, one (1) judicial day 

prior to the firm trial date.  Counsel shall advise the clerk prior to publication. 

 I. In accordance with EDCR 2.67, counsel shall meet, review, and discuss exhibits. All 

exhibits must comply with EDCR 2.27.  Two (2) sets must be three-hole punched placed in three 

ring binders along with the exhibit list.  The sets must be delivered to the clerk two days prior to the 

firm trial date given at Calendar Call.  Any demonstrative exhibits including exemplars anticipated 

to be used must be disclosed prior to the calendar call.  Pursuant to EDCR 2.68, counsel shall be 

prepared to stipulate or make specific objections to individual proposed exhibits.  Unless otherwise 

agreed to by the parties, demonstrative exhibits are marked for identification but not admitted into 

evidence. 

 J.   Proposed Findings of Fact and Conclusions of Law:  Each side shall provide the 

Court, two (2) working days prior to the start of trial, a detailed, proposed Findings of Fact and 

Conclusions of Law.  The detailed, proposed Findings of Fact and Conclusions of Law shall include 

all elements of each Cause of Action alleged by Plaintiff and/or the basis for Defendant’s 

Affirmative Defense with particularity.  This is not filed with the clerk – send the original to 

chambers.  Also provide an electronic version (Word format) of your Findings of Fact and 

Conclusions of Law via email to Dept 16 JEA, Lynn Berkheimer, at 

Dept16EA@clarkcountycourts.us . 

 Failure of the designated trial attorney or any party appearing in proper person to 

appear for any court appearances or to comply with this Order shall result in any of the 

following: (1) dismissal of the action (2) default judgment; (3) monetary sanctions; (4) vacation 

of trial date; and/or any other appropriate remedy or sanction. 

 Counsel is asked to notify the Court Reporter at least two (2) weeks in advance if they are 

going to require daily copies of the transcripts of this trial or real time court reporting.  Failure to 
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  DISTRICT JUDGE 

 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

do so may result in a delay in the production of the transcripts or the availability of real time court 

reporting. 

 Counsel is required to advise the Court immediately when the case settles or is otherwise 

resolved prior to trial.  A stipulation which terminates a case by dismissal  shall also indicate 

whether a Scheduling Order has been filed and, if a trial date has been set, the date of that trial.  A 

copy should be given to Chambers. 

DATED:   June 29, 2020 

 
_____________________________________ 

       Timothy C. Williams, District Court Judge 
 
 

CERTIFICATE OF SERVICE 

I hereby certify that on or about the date signed I caused the foregoing document to be 
electronically served pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served 
through the Eighth Judicial District Court's electronic filing system, with the date and time of 
the electronic service substituted for the date and place of deposit in the mail and/or fax to: 

 
  Michael F Bohn mbohn@bohnlawfirm.com  

  E-Service BohnLawFirm office@bohnlawfirm.com  

  Kristin A Schuler-Hintz DCNV@mccarthyholthus.com  

  "Benjamin D. Petiprin, Esq." . bpetiprin@zievelaw.com  

  Amber Geiman . ageiman@lawhjc.com  

  Kristin Schuler-Hintz . dcnv@mccarthyholthus.com  

  Stuart Taylor . staylor@lawhjc.com  

  Thomas N. Beckom . tbeckom@mccarthyholthus.com  

  Shane Gale sgale@mccarthyholthus.com  

  Lisa Rico lrico@lawhjc.com  

 
___________________________________________ 

          Lynn Berkheimer, Judicial Executive Assistant  
/s/ Lynn Berkheimer
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NEO
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com  
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ.
2260 Corporate Circle, Suite 480 
Henderson, NV  89074 
(702) 642-3113/ (702) 642-9766 FAX

Attorney for defendant Resources Group, LLC

DISTRICT COURT

CLARK COUNTY NEVADA

U.S. BANK NATIONAL ASSOCIATION, ND, a
national association

                     Plaintiff,

vs.

GEORGE R. EDWARDS, an individual; ANY AND
ALL PERSONS UNKNOWN, CLAIMING TO BE
PERSONAL REPRESENTATIVES OF GEORGE R.
EDWARDS ESTATE, OR DULY APPOINTED,
QUALIFIED, AND ACTING EXECUTOR OF THE
WILL OF THE ESTATE OF GEORGE R.
EDWARDS; RESOURCES GROUP, LLC, a Nevada
Limited Liability Company; GLENVIEW WEST
TOWNHOMES ASSOCIATION, a Nevada non-profit
corporation; DOES 4 through inclusive; and ROES 1
through 10 inclusive

Defendants.

CASE NO.: A-12-667690-C
DEPT NO.:   XVI

NOTICE OF ENTRY OF ORDER

RESOURCES GROUP, LLC, 

                     Counter-claimant

vs 

U.S. BANK NATIONAL ASSOCIATION, ND, a
national association
                      Counter-defendant

1

Case Number: A-12-667690-C

Electronically Filed
6/29/2020 4:06 PM
Steven D. Grierson
CLERK OF THE COURT
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TO: Parties above-named; and

TO: Their Attorney of Record

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an STIPULATION AND

ORDER TO EXTEND DISCOVERY AND CONTINUE TRIAL DATE (First Request) has been

entered on the 29th day of June, 2020, in the above captioned matter, a copy of which is attached hereto.

Dated this 29th  day of June, 2020.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ /Michael F. Bohn, Esq./ 
      MICHAEL F. BOHN, ESQ.
      2260 Corporate Circle, Suite 480 
      Henderson, NV  89074 
      Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of LAW

OFFICES OF MICHAEL F. BOHN., ESQ., and on the 29th  day of June, 2020, an electronic copy of the

NOTICE OF ENTRY OF ORDER was served on opposing counsel via the Court’s electronic service

system to the following counsel of record:

Shane P. Gale, Esq.
McCarthy & Holthus, LLP
9510 W. Sahara Ave., Ste. 200
Las Vegas, NV    89117
Attorney for plaintiff/counterdefendant

  /s/ /Marc Sameroff     /                
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

2
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SAO 

MICHAEL F. BOHN, ESQ. 
Nevada Bar No.: 1641 
mbohn@bohnlawfirm.com  
ADAM R. TRIPPIEDI, ESQ. 
Nevada Bar No. 12294 
atrippiedi@bohnlawfirm.com 
LAW OFFICES OF  
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
(702) 642-3113/ (702) 642-9766 FAX 
Attorneys for defendant/counterclaimant  
Resources Group, LLC 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
U.S. BANK NATIONAL ASSOCIATION, ND, a 
national association 
 
                     Plaintiff, 
 
vs. 
 
GEORGE R. EDWARDS, an individual; ANY AND 
ALL PERSONS UNKNOWN, CLAIMING TO BE 
PERSONAL REPRESENTATIVES OF GEORGE R. 
EDWARDS ESTATE, OR DULY APPOINTED, 
QUALIFIED, AND ACTING EXECUTOR OF THE 
WILL OF THE ESTATE OF GEORGE R. 
EDWARDS; RESOURCES GROUP, LLC, a Nevada 
Limited Liability Company; GLENVIEW WEST 
TOWNHOMES ASSOCIATION, a Nevada non-profit 
corporation; DOES 4 through inclusive; and ROES 1 
through 10 inclusive 
 
  Defendants. 

 CASE NO.:     A-12-667690-C 
 DEPT NO.:      XVI 
 
 
 
 
STIPULATION AND ORDER TO 

EXTEND DISCOVERY AND 

CONTINUE TRIAL DATE 
(First  Request) 

RESOURCES GROUP, LLC,  
 
                     Counter-claimant 
vs  
 
U.S. BANK NATIONAL ASSOCIATION, ND, a 
national association 
                            Counter-defendant 
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Defendant/counterclaimant, Resources Group, LLC,  (hereinafter “defendant ”), by and through its 

attorneys, Michael F. Bohn, Esq.  and  plaintiff/counterdefendant U.S. Bank National Association, 

ND (hereinafter “defendant”), by and through its attorney, Shane P. Gale, Esq. stipulate and agree to 

extend discovery and continue the trial date pursuant to EDCR 2.35 as follows:  

A. Discovery Completed 

 This case is on remand for a new trial after reversal and remittur from the Nevada Supreme 

Court. 

 Upon remand, the court issued a scheduling order on January 13, 2020.  Since the scheduling 

order was issued, the following discovery has been completed: 

 Plaintiff US Bank National Association has served interrogatories and a request for 

production of documents.  Defendant Resources Group has responded to both these requests. 

However, the plaintiff has filed a motion to compel, which is scheduled for hearing on June 30, 2020. 

 Defendant Resources Group has also served interrogatories and a request for production of 

documents, which have been responded to by the plaintiff.  However, Resources Group, LLC 

intended to file a motion to compel.   

 Counsel has fully cooperated with one another in Discovery. 

 B.  Discovery that remains to be completed 

 1.  Each party needs to conduct depositions. 

 C.  The reason why discovery is not completed  

 Discovery has been hampered by the issues surrounding the Covid-19 pandemic which has 

delayed discovery.  
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 D.  Proposed Schedule for Completion of Discovery 

Current Deadline Proposed New Deadline 

 Close of discovery    July 9, 2020         November 9, 2029 

 Amend pleadings/add parties   N/A    Closed 

 Initial experts     Closed    n/a 

 Rebuttal experts    Closed    n/a 

 Dispositive Motions    closed    December 9, 2020 

 E.  Current trial date 

 The jury trial is scheduled for the stack beginning November 9, 2020.  The trial date for this 

could would have to be continued and re-scheduled. 

 DATED this 22nd day of June, 2020. 

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 
 
 
 
By:  /s/ Michael F. Bohn, Esq. /             
       Michael F. Bohn, Esq. 
       Adam R. Trippiedi, Esq. 
       2206 Corporate Circle, Ste. 480 
       Henderson, NV 89074  
       Attorney for defendant  
       Resources Group, LLC 
 
/// 
 
/// 
 
/// 
 
/// 
 
 
 
 

 
MCCARTHY HOLTHUS LLP 
 
 
 
By:    /s/ Shane P. Gale, Esq. /              
     Shane P. Gale, Esq. 
     9510 West Sahara Avenue, Suite 200 
     Las Vegas, Nevada 89117 
     Attorneys for plaintiff 
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ORDER 

 Based on the foregoing Stipulation by and between the parties, and good cause appearing,  

 IT IS HEREBY ORDERED that the trial date in this matter is hereby continued to the trial 

stack beginning on                                            , 2020. 

 IT IS SO ORDERED this          day of                      , 2020 

 
                                                                               
     DISTRICT COURT JUDGE 
                 Case No. A-12-667690-C 
 
 
 
 
 
Respectfully submitted by: 
 
LAW OFFICES OF  
MICHAEL F. BOHN, ESQ. LTD.  
 
 
 
By:   /s/ Michael F. Bohn, Esq. /                
       MICHAEL F. BOHN, ESQ.  
       ADAM R. TRIPPIEDI, ESQ. 
       2206 Corporate Circle, Ste. 480 
       Henderson, NV 89074  
       Attorney for defendant  
       Resources Group, LLC 
 
 
 

February 22, 2021 An Amended Trial Order will be issued.

29th June
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Marc Sameroff

From: Michael Bohn
Sent: Monday, June 22, 2020 2:28 PM
To: Marc Sameroff
Subject: FW: US Bank v. Edwards A667690 / NV-16-736927-CV
Attachments: SAO extend discovery.pdf

Rolling stone,  please file with e signatures  
 
 
 
MICKEY BOHN, ESQ. 
Law Office of Michael F. Bohn, Esq. 
2260 Corporate Circle 
Suite 480 
Henderson, NV  89074 
(702) 642-3113 
(702) 642-9766 FAX 
mbohn@bohnlawfirm.com 
  
  
  
  
Confidentiality Notice 
This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the individual or entity to which it is 
addressed.  This communication may contain information that is proprietary, privileged or confidential or otherwise legally 
exempt from disclosure.  If you are not the named addressee, you are not authorized to read, print, retain, copy or 
disseminate this message or any part of it.  If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message. 
 

From: Shane Gale [mailto:SGale@McCarthyHolthus.com]  
Sent: Monday, June 22, 2020 2:23 PM 
To: Michael Bohn 
Cc: IDSMH 
Subject: RE: US Bank v. Edwards A667690 / NV-16-736927-CV 
 
Hi Mickey,  
  
Thank you for putting this together.  You are authorized to insert my electronic signature on the attached.  
  
Best,  
  

Shane P. Gale | Associate Attorney | Licensed in NV, NM and WI 

McCarthy ♦ Holthus, LLP 
m. 9510 W. Sahara Ave., Suite 200, Las Vegas, NV 89117 
d. 702‐685‐0329| c. 702‐875‐6780 
w. www.mccarthyholthus.com 

e. sgale@mccarthyholthus.com  
  
  
“Service Second to None” 
  
Offices in: AR | AZ | CA | CO | ID | NV | NM | OR | TX | WA 
  
Federal law requires us to advise you that communication with our office could be interpreted as an attempt to collect a debt and that any information obtained will be used for that purpose. The information contained 
herein may be privileged and protected by the attorney/client and/or other privilege. It is confidential in nature and intended for use by the intended addressee only. If you are not the intended recipient, you are hereby 
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expressly prohibited from dissemination distribution, copy or any use whatsoever of this transmission and its contents. If you receive this transmission in error, please reply or call the sender and arrangements will be made 
to retrieve the originals from you at no charge.  
  
   

***Should escalation be required, please contact the following individual*** 
Kristin Schuler‐Hintz  at (702) 685‐0329 or khintz@mccarthyholthus.com 
  

From: Michael Bohn [mailto:mbohn@bohnlawfirm.com]  
Sent: Monday, June 22, 2020 2:19 PM 
To: Shane Gale <SGale@McCarthyHolthus.com> 
Subject: US Bank v. Edwards A667690 
  
I’m attaching my proposed request for extension of discovery and the trial date.  I’m asking for another 120 days for 
discovery, to be safe. 
  
Please advise of any changes you are requesting 
  
And the court did get our request to move tomorrow’s hearing by one week 
  
  
  
MICKEY BOHN, ESQ. 
Law Office of Michael F. Bohn, Esq. 
2260 Corporate Circle 
Suite 480 
Henderson, NV  89074 
(702) 642-3113 
(702) 642-9766 FAX 
mbohn@bohnlawfirm.com 
  
  
  
  
Confidentiality Notice 
This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the individual or entity to which it is 
addressed.  This communication may contain information that is proprietary, privileged or confidential or otherwise legally 
exempt from disclosure.  If you are not the named addressee, you are not authorized to read, print, retain, copy or 
disseminate this message or any part of it.  If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message. 
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MOT
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com  
ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.
2260 Corporate Circle, Suite 480 
Henderson, NV 89074
(702) 642-3113/ (702) 642-9766 FAX
Attorneys for defendant/counterclaimant Resources Group, LLC 

DISTRICT  COURT 
CLARK COUNTY, NEVADA

U.S. BANK NATIONAL ASSOCIATION, ND, a
national association

                     Plaintiff,

vs.

GEORGE R. EDWARDS, an individual; ANY AND
ALL PERSONS UNKNOWN, CLAIMING TO BE
PERSONAL REPRESENTATIVES OF GEORGE
R. EDWARDS ESTATE, OR DULY APPOINTED,
QUALIFIED, AND ACTING EXECUTOR OF THE
WILL OF THE ESTATE OF GEORGE R.
EDWARDS; RESOURCES GROUP, LLC, a Nevada
Limited Liability Company; GLENVIEW WEST
TOWNHOMES ASSOCIATION, a Nevada non-
profit corporation; DOES 4 through inclusive; and
ROES 1 through 10 inclusive

Defendants.
_______________________________________
RESOURCES GROUP, LLC, 

                     Counter-claimant
vs 

U.S. BANK NATIONAL ASSOCIATION, ND, a
national association
                      Counter-defendant

CASE NO.: A-12-667690-C
DEPT NO.:   XVI

MOTION TO EXTEND DISCOVERY
AND CONTINUE THE TRIAL DATE
(Second Request)

         
[HEARING REQUESTED]

Defendant Resources Group, LLC, by and through its attorneys, Michael F. Bohn, Esq. moves to

extend discovery and to continue the trial date which is currently scheduled for the stack beginning

1

Case Number: A-12-667690-C

Electronically Filed
10/12/2020 9:16 AM
Steven D. Grierson
CLERK OF THE COURT

APP001826

mailto:mbohn@bohnlawoffice.com
mailto:mbohn@bohnlawoffice.com
mailto:dmorris@bohnlawoffice.com
mailto:dmorris@bohnlawoffice.com
mailto:gtan@bohnlawfirm.com
mailto:gtan@bohnlawfirm.com
mailto:atrippiedi@bohnlawfirm.com
mailto:atrippiedi@bohnlawfirm.com


1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

February 22, 2021.  This motion is based upon the points and authorities contained herein.

DATED this 12th  day of October, 2020

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.

By: / s /Michael F. Bohn, Esq. . /  
       Michael F. Bohn, Esq.
       Adam R. Trippiedi, Esq.
       2260 Corporate Circle, Suite 480    
       Henderson, NV 89074
       Attorneys for defendant 

FACTS

This case is on remand from the Nevada Supreme Court for a new trial.   The transaction in issue

is a foreclosure sale which took place on January 25, 2012.  A copy of the foreclosure deed is attached

as Exhibit A.

The matter went to trial, and the trial judge entered findings and judgment.  A copy of the findings

and judgment are attached as Exhibit B.

The case was appealed, and the Supreme Court issued a decision, which is a reported decision. 

A copy of the decision is attached as Exhibit C.

On remand, this court issued a scheduling order setting the close of discovery for July 9, 2020.

The parties thereafter stipulated to extend discovery to November 9, 2020.

The parties have had discovery disputes, and the plaintiff filed a motion to compel, which was

resolved before hearing.

The defendant has served discovery, which was responded to by the plaintiff.  However, the

attorney at the firm handling the case on behalf of the plaintiff has changed. Efforts to obtain additional

responses to the defendants discovery have been slow at best.   Counsel for the defendant will be filing

a motion to compel for additional documents to be produced.

 Counsel for the defendant still wants to take depositions of representatives of the plaintiff as well

as a representative of US Recordings, which apparently has been taken over by a similar company now

called Indecomm.  However, these depositions cannot be taken until the written discovery has been

2
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properly complied with.

The defendant now moves to extend discovery, and to continue the trial date.

POINTS AND AUTHORITIES

EDCR  2.35 provides:

Extension of discovery deadlines.

(a) Stipulations or motions to extend any date set by the discovery scheduling order must
be in writing and supported by a showing of good cause for the extension and be filed no
later than 21 days before the discovery cut-off date or any extension thereof. A request
made beyond the period specified above shall not be granted unless the moving party,
attorney or other person demonstrates that the failure to act was the result of excusable
neglect.

(1) All stipulations to extend any discovery scheduling order deadline shall be submitted
to the assigned judge and shall include on the last page thereof the words “IT IS SO
ORDERED” with a date and signature block for the judge’s signature.

(2) A motion to extend any discovery scheduling order deadline shall be set in accordance
with Rule 2.20.

(b) Every motion or stipulation to extend or reopen discovery shall include:
(1) A statement specifying the discovery completed;
(2) A specific description of the discovery that remains to be completed;
(3) The reasons why the discovery remaining was not completed within the time limits set by the
discovery order;
(4) A proposed schedule for completing all remaining discovery;
(5) The current trial date; and
(6) Immediately below the title of such motion or stipulation a statement indicating
whether it is the first, second, third, etc., requested extension, e.g.:

Counsel for the defendant represents the following in compliance with EDCR 2.35

1.  Discovery completed.

Both parties have served written discovery.  Both parties have responded to the written discovery. 

Counsel for the plaintiff filed a motion to compel, which was resolved prior to hearing.

Counsel for the defendant intends to file a motion to compel more complete discovery responses.

2.  Discovery to be completed.

Counsel for the defendant has not received a number of documents received in the request for

production, or proper responses to interrogatories, and will be filing a motion to compel shortly.   

Upon receipt of the documents and written answers, depositions of representatives of the plaintiff

as well as US Recordings and/or Indecomm, it’s current owner needs to be conducted.

3
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3.  Reasons why discovery was not completed by the current deadlines

The depositions have not been completed because the documents requested from the plaintiff have

not been received.  The attorney at the firm handling the case on behalf of the plaintiff has left the firm,

and negotiations with the new attorney assigned to the case have not proceeded quickly.

Additionally, all parties have been hampered by altered working conditions caused by the

pandemic.

4.  Proposed schedule for completing discovery:

Current Deadline Proposed New Deadline

Close of discovery November 9, 2020 February 12, 2021

Amend pleadings/add parties Closed closed

Initial experts Closed closed

Rebuttal experts Closed closed

Dispositive Motions December 9, 2020 March 12, 2021

Current trial date February 22, 2021.

It is respectfully submitted that good cause has been shown for an extension of discovery. 

Additionally, many trials have been continued, and it is unlikely that the current trial date would likely

need to be extended.

 DATED this 12th day of  October, 2020

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 

By:   / s / Michael F. Bohn, Esq. /           
      Michael F. Bohn, Esq.
      2260 Corporate Circle, Suite 480 

       Henderson, Nevada 89074
       Attorney for Resources Group

4
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law

Offices of Michael F. Bohn., Esq., and on the 12th  day of  October, 2020, an electronic copy of the

MOTION TO EXTEND DISCOVERY AND CONTINUE TRIAL  was served on opposing counsel

via the Court's electronic service system to the following counsel of record:

Kristin A. Schuler-Hintz, Esq.
Matthew Dayton, Esq.
McCarthy & Holthus, LLP
9510 W. Sahara Ave., Ste. 200
Las Vegas, NV    89117

Attorney for plaintiff 

/s/ Marc Sameroff                                  
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

5
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  DISTRICT JUDGE 

 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

ACNJ 

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

  
 
 
Case No. 
Dept No. 

 
 
 
A-12-667690-C  
XVI 

 

 

2
nd

  AMENDED ORDER SETTING CIVIL NON-JURY TRIAL, 

PRE-TRIAL/CALENDAR CALL 

 

IT IS HEREBY ORDERED THAT: 

 A.    The above entitled case is set to be tried on a five week stack, to begin on July 12, 

2021 at 9:30 a.m.. 

Case Number: A-12-667690-C

Electronically Filed
11/18/2020 10:09 AM
Steven D. Grierson
CLERK OF THE COURT
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  DISTRICT JUDGE 

 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

 B.   A Pre-Trial/Calendar Call with the designated attorney and/or parties in proper 

person will be held on June 24, 2021 at 10:30 a.m. 

 C.   Parties are to appear on April 13, 2021 at 9:00a.m., for a Status Check re Trial 

Readiness.   

 D.    The Pre-Trial Memorandum must be filed no later than July 8, 2021, with a courtesy 

copy delivered to Department XVI.   All parties, (Attorneys and parties in proper person) MUST 

comply with All REQUIREMENTS of E.D.C.R. 2.67, 2.68 and 2.69.  Counsel should include the 

Memorandum an identification of orders on all motions for partial summary judgment previously 

made, a summary of any anticipated legal issues remaining, a brief summary of the opinions to be 

offered by any witness to be called to offer opinion testimony as well as any objections to the 

opinion testimony. 

 E.  Unless otherwise directed by the court, all pretrial disclosures pursuant to N.R.C.P. 

16.1(a)(3) must be made at least 30 days before trial. 

F.  Discovery disputes that do not affect the Trial setting will be handled by the 

Discovery Commissioner.  A request for an extension of the discovery deadline, if needed, must be 

submitted to this department in compliance with EDCR 2.35.  Stipulations to continue trial will be 

allowed ONLY for cases that are less than three years old.  All cases three years or older must file a 

motion and have it set for hearing before the Court. 

 G.  All discovery deadlines, deadlines for filing dispositive motions and motions to 

amend the pleadings or add parties are controlled by the previously issued Scheduling Order and/or 

any amendments or subsequent orders. 

 H. All original depositions anticipated to be used in any manner during the trial must be 

delivered to the clerk prior to the firm trial date given at Calendar Call.  If deposition testimony is 

anticipated to be used in lieu of live testimony, a designation (by page/line citation) of the portions 
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  DISTRICT JUDGE 

 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

of the testimony to be offered must be filed and served by facsimile or hand, two (2) judicial days 

prior to the firm trial date given at Calendar Call..  Any objections or counterdesignations (by 

page/line citation) of testimony must be filed and served by facsimile or hand, one (1) judicial day 

prior to the firm trial date.  Counsel shall advise the clerk prior to publication. 

 I. In accordance with EDCR 2.67, counsel shall meet, review, and discuss exhibits. All 

exhibits must comply with EDCR 2.27.  Two (2) sets must be three-hole punched placed in three 

ring binders along with the exhibit list.  The sets must be delivered to the clerk two days prior to the 

firm trial date given at Calendar Call.  Any demonstrative exhibits including exemplars anticipated 

to be used must be disclosed prior to the calendar call.  Pursuant to EDCR 2.68, counsel shall be 

prepared to stipulate or make specific objections to individual proposed exhibits.  Unless otherwise 

agreed to by the parties, demonstrative exhibits are marked for identification but not admitted into 

evidence. 

 J.   Proposed Findings of Fact and Conclusions of Law:  Each side shall provide the 

Court, two (2) working days prior to the start of trial, a detailed, proposed Findings of Fact and 

Conclusions of Law.  The detailed, proposed Findings of Fact and Conclusions of Law shall include 

all elements of each Cause of Action alleged by Plaintiff and/or the basis for Defendant’s 

Affirmative Defense with particularity.  This is not filed with the clerk – send the original to 

chambers.  Also provide an electronic version (Word format) of your Findings of Fact and 

Conclusions of Law via email to Dept 16 JEA, Lynn Berkheimer, at 

Dept16EA@clarkcountycourts.us . 

 Failure of the designated trial attorney or any party appearing in proper person to 

appear for any court appearances or to comply with this Order shall result in any of the 

following: (1) dismissal of the action (2) default judgment; (3) monetary sanctions; (4) vacation 

of trial date; and/or any other appropriate remedy or sanction. 
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  DISTRICT JUDGE 

 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

 Counsel is asked to notify the Court Reporter at least two (2) weeks in advance if they are 

going to require daily copies of the transcripts of this trial or real time court reporting.  Failure to 

do so may result in a delay in the production of the transcripts or the availability of real time court 

reporting. 

 Counsel is required to advise the Court immediately when the case settles or is otherwise 

resolved prior to trial.  A stipulation which terminates a case by dismissal  shall also indicate 

whether a Scheduling Order has been filed and, if a trial date has been set, the date of that trial.  A 

copy should be given to Chambers. 

DATED:   November 18, 2020 

 
_____________________________________ 

       Timothy C. Williams, District Court Judge 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that on or about the date signed I caused the foregoing document to be 

electronically served pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served 

through the Eighth Judicial District Court's electronic filing system, with the date and time of 

the electronic service substituted for the date and place of deposit in the mail and/or fax to all 

registered service contacts on Odyssey File & Serve for Case No. A667690. 
 
 

 

       ___________________________________________ 
          Lynn Berkheimer, Judicial Executive Assistant  

 
 

 

/s/ Lynn Berkheimer
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MCOM
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com  
ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Suite 480 
Henderson, Nevada 89074
(702) 642-3113/ (702) 642-9766 FAX
Attorneys for defendant/counterclaimant Resources Group, LLC 

DISTRICT  COURT 

CLARK COUNTY, NEVADA

U.S. BANK NATIONAL ASSOCIATION, ND, a
national association

                     Plaintiff,

vs.

GEORGE R. EDWARDS, an individual; ANY AND
ALL PERSONS UNKNOWN, CLAIMING TO BE
PERSONAL REPRESENTATIVES OF GEORGE
R. EDWARDS ESTATE, OR DULY APPOINTED,
QUALIFIED, AND ACTING EXECUTOR OF THE
WILL OF THE ESTATE OF GEORGE R.
EDWARDS; RESOURCES GROUP, LLC, a Nevada
Limited Liability Company; GLENVIEW WEST
TOWNHOMES ASSOCIATION, a Nevada non-
profit corporation; DOES 4 through inclusive; and
ROES 1 through 10 inclusive

Defendants.
_______________________________________
RESOURCES GROUP, LLC, 

                     Counter-claimant
vs 

U.S. BANK NATIONAL ASSOCIATION, ND, a
national association
                      Counter-defendant

CASE NO.: A-12-667690-C
DEPT NO.:   XVI

MOTION TO COMPEL

[BEFORE THE DISCOVERY
COMMISSIONER]

[HEARING REQUESTED]

         

Defendant, Resources Group, LLC,  (hereinafter “defendant ”), by and through its attorneys,

Michael F. Bohn, Esq.  moves to compel answers to interrogatories and responses to request for

1

Case Number: A-12-667690-C

Electronically Filed
11/30/2020 9:40 AM
Steven D. Grierson
CLERK OF THE COURT
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production of  documents as follows.

FACTS

A.  History of this litigation

This case is on remand from the Nevada Supreme Court for a new trial.   The transaction in issue

is a foreclosure sale which took place on January 25, 2012.  A copy of the foreclosure deed is attached

as Exhibit A.

The matter went to trial, and the trial judge entered findings and judgment.  A copy of the findings

and judgment are attached as Exhibit B.

The case was appealed, and the Supreme Court issued a decision, which is a reported decision. 

A copy of the decision is attached as Exhibit C.

Upon remand, the district court issued a scheduling order for discovery.  

Pursuant to the order from the Supreme Court, there are several  issues presented for the trial on

remand.  The issues include (a) if  plaintiff received notice from sources other than the foreclosure agent;

(b) what the plaintiffs practices were when they received notices regarding HOA liens;  (c) prejudice to

the plaintiff; and (d)  bona fide purchaser.  Specifically, the Supreme Court noted that the defendant may

not be a bona fide purchaser because the sale had been continued, and US Bank failed to appear at the

foreclosure sale.

Defendant Resources Group, LLC served interrogatories and requests for production of documents

requesting information on the issues identified by the Supreme Court.  The plaintiff responded to both

the interrogatories and the request for production of documents, however, the answers are deficient and

obstructionist.   A copy of the plaintiffs answers to interrogatories is attached as Exhibit D.  A copy of

the plaintiffs response to request for production of documents is attached as Exhibit E. 

Regarding the notice issue, the Supreme Court noted the “return to” address on the deed of trust

was for US Recordings at 2925 Country Drive ,STE 201, St. Paul, MN 55117, but the address for the

“Lender” was US Bank National Association at 4325 17th Ave Sw, Fargo, ND.

 An internet search shows that US Recordings was acquired by Indecomm in 2007, prior to the

foreclosure sale.  A copy of a web page from Indecomm with this information is attached as Exhibit F.
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Indecomm’s website advertises that it handles a number of services involving recording mortgage

documents throughout the country.  A copy of the home page for Indecomm is attached as Exhibit G. 

A copy of the webpage for Indecomm describing its services is attached as Exhibit H.

This information regarding US Recordings and Indecomm is brought to the attention of the court

because US Recordings did receive notice the foreclosure notices. If their services including forwarding

notices to their clients, it would be relevant to the issue of notice and prejudice.

For the reasons set forth below, the  answers to interrogatories and requests for production of

documents are deficient for the reasons set forth.

B.  Deficient responses to request for production of documents

Defendant Resources Group, LLC served the following three requests for production of

documents, relevant to potential notice which may be received by the plaintiff, and received the following

responses.

REQUEST NO. 24.  Please provide a copy of the servicing file for the subject loan.

RESPONSE TO REQUEST NO. 24   Objection, Resource is not a party to the loan
transaction, and without authorization from the borrower, US Bank is not authorized to
release the requested information to Resource, a third-party. Moreover, Request Number
24 requests information that is not relevant to any party's claims or defenses. To the extent
that any document within the servicing file contains information related to the foreclosure
by Glenview West Townhomes Association, those records are produced here, as Exhibit
1

REQUEST NO. 25: Please provide a copy of all documents in your possession or
control that you received from previous beneficiaries of the First Deed of Trust and the
servicer of the Borrower’s loan on the Property relating to the Association or its lien.

RESPONSE TO REQUEST 25 : Please see US Bank’s response to Request No. 24.

REQUEST NO. 26: Please provide a copy of all documents evidencing communications
between you and the servicer of the loan secured by the First Deed of Trust referencing
the Association’s lien on the Property.

RESPONSE TO REQUEST 26: Please see US Bank’s response to Request No. 24.

Each of these requests are relevant because they seek documents which may evidence actual

notice received by the plaintiff, it’s servicers or agents.  The plaintiff should not be permitted to pick

and choose which documents are produced and which ones are not produced.

3

APP001837



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The defendant served request number 27 and received the following response:

REQUEST NO.  27: Please provide a copy of all documents in your possession and
control evidencing any payment by you or your predecessors in interest to the Association.

RESPONSE TO REQUEST 27: Objection, because US Bank was not properly noticed of
Glenview West Townhomes Association's foreclosure, pursuant to NRS Chapter 116,
USBank was not given ample opportunity to make payment on Glenview West Townhomes
Association's lien. Subject to and notwithstanding said objection, please see US Bank's
response to Request Number 24.

If the plaintiff did not make any payments, the simple answer would be that no payments

were made.  Not an objection and a reference to another response containing yet another objection,

and selective documents.

REQUEST NO. 28: Please provide a copy of your policies and procedures which were
in effect from March, 2009 through January, 2012,  for handling homeowners association
liens on properties located in the state of Nevada in which a notice of default has been
recorded by the  Association. 

RESPONSE TO REQUEST 28: Objection, irrelevant. Because US Bank was not properly
noticed of Glenview West Townhomes Association's foreclosure, pursuant to NRS Chapter
116, US Bank was not given ample opportunity to make payment on Glenview West
Townhomes Association's lien. US Bank has no policies in procedures in place for handling
homeowners' association liens of which it has, or had no knowledge of.

The policies and procedures regarding handling of HOA liens in Nevada through the time

of the foreclosure sale are relevant, and have nothing to do regarding whether or not US Bank

properly got notice.

In fact, US Bank was a party to the case of SFR Investments Pool 1, LLC v. U.S. Bank N.A.

130 Nev. 742, 334 P.3d 408 (2014), which held that the foreclosure of an HOA lien does extinguish

a first deed of trust.  In that case US Bank took the position that the foreclosure of an HOA lien does

NOT extinguish the deed of trust. If the police of US Bank was to do nothing when it received an

HOA foreclosure notice, then it would not have been prejudiced by the failure to get notice.

The defendant served request 29 and received the following response:

REQUEST NO. 29: Please provide a copy of any servicing agreements  between you
and any person or entity who has acted as servicer on the loan.

RESPONSE TO REQUEST 29: Objection, US Bank is the beneficiary and servicer of this loan.

This response is not responsive.  The documents relevant to determine who the servicer is to

4
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determine if that servicer did receive notice on behalf of US Bank.

Requests 30, 31, and 34  are similar, and  related, and seek the duties of US Recordings to US

Bank.  However, the responses are not responsive and obstructionist.

REQUEST NO. 30: Please provide a copy any contracts or other agreements between
You and US Recordings which cover the time period from March, 2009 until January,
2012.

RESPONSE TO REQUEST 30: Objection, this request is overly broad, vague and
ambiguous. There are multiple "US Recordings" to which this Request Number 30 may
relate. For example, in Minnesota alone, there are at three businesses, registered with the
Minnesota Secretary of State, that bear the name "US Recordings" or some variation
thereof. Subject to and notwithstanding said objection, if this Request Number 30 refers to
US Recordings, Inc., located at 2925 Country Drive, Saint Paul MN 55117, then no contract
exists. That entity is a mortgage broker, and is unaffiliated with US Bank. 

REQUEST NO. 31: Please provide any contracts, memorandums, emails, or other
documentation which evidences the duties and responsibilities owed by US Recordings
to you during the time period from March, 2009 until January, 2012.

RESPONSE TO REQUEST 31: Please see US Bank's Response to Request Number 30.
On that same basis, no duty is owed except for those that exist between a lender and a
mortgage broker. None of which relate to the claims and defenses between the parties in this
case. Therefore, US Bank also objects on the basis of relevancy.

REQUEST NO. 34:  Produce all notices, correspondence, emails or other
communications received from US Recordings regarding the subject property from March,
2009 until January, 2012. 

RESPONSE TO REQUEST 34: Objection, this request is overly broad, vague and ambiguous.
There are multiple "US Recordings" to which this Request Number 30 may relate. For example,
in Minnesota alone, there are at three businesses, registered with the Minnesota Secretary of State,
that bear the name "US Recordings" or some variation thereof. Subject to and notwithstanding
said objection, if this Request Number 30 refers to US Recordings, Inc., located at 2925 Country
Drive, Saint Paul MN 55117, then no contract exists. That entity is a mortgage broker, and is
unaffiliated with US Bank. 

This responses are  not responsive.  The Supreme Court’s opinion dealt specifically with the US

Recordings in Minnesota because it is listed on the deed of trust.  Moreover, US Recordings is NOT a

mortgage broker, it is a service provider to mortgage companies, such as US Bank.  A copy of the terms

and conditions of the services provided by US Recordings to US Bank is relevant to the issue of notice.

The court should compel proper responses to each of these requests.

5
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C.  Deficient answers to interrogatories

The interrogatories seek information and details similar to that sought through the requests for

production of documents.  Requests 28 through 31 sought information regarding the relationship between

US Recordings and US Bank, and is relevant to learn the nature of the agency relationship and the duties

of US Recordings to US Bank.  

INTERROGATORY NO. 28: Explain the nature of the business relationship between
US Recordings and You from March, 2009 until January, 2012.

RESPONSE TO INTERROGATORY 28: Objection, this request is overly broad, vague
and ambiguous. There are multiple "US Recordings" to which this Request Number 30
may relate. For example, in Minnesota alone, there are at three businesses, registered with
the Minnesota Secretary of State, that bear the name "US Recordings" or some variation
thereof. Subject to and notwithstanding said objection, if this Interrogatory Number 28
refers to US Recordings, Inc., located at 2925 Country Drive, Saint Paul MN 55117, then
US Bank is a lender and US Recordings is a mortgage broker.

INTERROGATORY NO. 29: State the name, address, and phone number of the person
most knowledgeable for U.S. Bank who can testify regarding the nature of the business
relationship between US Recordings and You from March, 2009 until January, 2012.

RESPONSE TO INTERROGATORY 29: Any and all US Bank witnesses and/or
representatives should be contacted through the office of its counsel, McCarthy & Holthus,
LLP, 951 0 West Sahara Avenue, Suite 200, Las Vegas, NV 89117.

INTERROGATORY NO.  30:  State the number of trust deeds which were recorded
throughout the state of Nevada from March, 2009 until January, 2012 in which U.S. Bank
National Association was named as Lender, and in which US Recordings as listed under
the “Return To” portion of the document in the upper left corner.

RESPONSE TO INTERROGATORY 30: Objection, this request is overly broad, vague
and ambiguous for the reasons stated in US Bank's response to Interrogatory Number 28.
US Bank further objects on the basis that this request is not reasonably calculated to lead
to admissible evidence, and the cost of researching this Request Number 30 outweighs the
practical benefit of producing the same. Finally, US Bank objects because this information
is more readily discovery from the entities that made the recordings in question.

INTERROGATORY NO. 31: What were the duties and obligations of US Recordings
regarding the receipt of any correspondence, notices, or any other type of communications
through the United States Mail involving any deed of trust in which You are named as
lender.

RESPONSE TO INTERROGATORY 31: Please see US Bank's Response to Interrogatory
Number 28. On that same basis, no duty is owed except for those that exist between a lender
and a mortgage broker. None of which relate to the claims and defenses between the parties
in this case. Therefore, US Bank also objects on the basis of relevancy.

As is demonstrated above, the answers are false and obstructive.  US Recordings is a service
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company that records for mortgage lenders. It is not a mortgage broker.  Proper answers should be

compelled.

Defendant served Interrogatory 32 and received the following response:

INTERROGATORY NO. 32: Identify by property address all properties in which You
received a notice of default from a Homeowners Association in which You requested
payoff information and paid the lien off.

RESPONSE TO INTERROGATORY 32: Objection, this request is overly broad, vague
and ambiguous. US Bank further objects on the basis that this request is not reasonably
calculated to lead to admissible evidence, and the cost of researching this Request Number
32 outweighs the practical benefit of producing the same. Finally, US Bank objects on the
basis that the term "Homeowners Association" is not defined, and US Bank will not
speculate as to its meaning.

The Supreme Court opinion specifically noted that the witness for US Bank testified that it

was their policy to request a payoff when it received a notice of HOA lien.  However, this testimony

is contradicted by the position taken by US Bank in the case of SFR Investments Pool 1, LLC v. U.S.

Bank N.A. 130 Nev. 742, 334 P.3d 408 (2014). 

Defendant served Interrogatory 32 and received the following response:

INTERROGATORY NO. 33:  Identify by date and property address for each foreclosure
sale conducted in Clark County which was attended by You or Your representative
between March, 2009 and January, 2012.

RESPONSE TO INTERROGATORY 33: Objection, this request is overly broad, vague
and ambiguous. US Bank further objects on the basis that this request is not reasonably
calculated to lead to admissible evidence, and the cost of researching this Request Number
32 outweighs the benefit of producing the same.

The Supreme Court opinion noted that the sale was not attended by US Bank. The defendant

simply seeks to determine if US Bank did in fact attend any sales it had actual notice of.  This is

relevant to the bona fide purchaser issue. 

Proper and complete answers should be compelled. 

POINTS AND AUTHORITIES 

NRCP 37 provides:

Failure to Make Disclosures or to Cooperate in Discovery; Sanctions
(a) Motion for an Order Compelling Disclosure or Discovery.

7
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(1) In General.  On notice to other parties and all affected persons, a party may move for
an order compelling disclosure or discovery. The motion must include a certification that
the movant has in good faith conferred or attempted to confer with the person or party
failing to make disclosure or discovery in an effort to obtain it without court action.

(2) Appropriate Court.  A motion for an order to a party must be made in the court where
the action is pending. A motion for an order to a nonparty must be made in the court
where the discovery is or will be taken.

             (3) Specific Motions.

(A) To Compel Disclosure.  If a party fails to make a disclosure required by Rule 16.1(a),
16.2(d), or 16.205(d), any other party may move to compel disclosure and for appropriate
sanctions.

(B) To Compel a Discovery Response.  A party seeking discovery may move for an order
compelling an answer, designation, production, or inspection. This motion may be made
if:
. . . .

(iii) a party fails to answer an interrogatory submitted under Rule 33; or

(iv) a party fails to produce documents or fails to respond that inspection will be permitted
— or fails to permit inspection — as requested under Rule 34.

(C) Related to a Deposition.  When taking an oral deposition, the party asking a question
may complete or adjourn the examination before moving for an order.
(4) Evasive or Incomplete Disclosure, Answer, or Response.  For purposes of Rule 37(a),
an evasive or incomplete disclosure, answer, or response must be treated as a failure to
disclose, answer, or respond. A party’s production of documents that is not in compliance
with Rule 34(b)(2)(E)(i) may also be treated as a failure to produce documents.

             (5) Payment of Expenses; Protective Orders.

(A) If the Motion Is Granted (or Disclosure or Discovery Is Provided After Filing).  If the
motion is granted — or if the disclosure or requested discovery is provided after the
motion was filed — the court must, after giving an opportunity to be heard, require the
party or deponent whose conduct necessitated the motion, the party or attorney advising
that conduct, or both to pay the movant’s reasonable expenses incurred in making the
motion, including attorney fees. But the court must not order this payment if:
(i) the movant filed the motion before attempting in good faith to obtain the disclosure or
discovery without court action;
(ii) the opposing party’s nondisclosure, response, or objection was substantially justified;
or
(iii) other circumstances make an award of expenses unjust.
(B) If the Motion Is Denied.  If the motion is denied, the court may issue any protective
order authorized under Rule 26(c) and must, after giving an opportunity to be heard,
require the movant, the attorney filing the motion, or both to pay the party or deponent
who opposed the motion its reasonable expenses incurred in opposing the motion,
including attorney fees. But the court must not order this payment if the motion was
substantially justified or other circumstances make an award of expenses unjust.
(C) If the Motion Is Granted in Part and Denied in Part.  If the motion is granted in part
and denied in part, the court may issue any protective order authorized under Rule 26(c)
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and may, after giving an opportunity to be heard, apportion the reasonable expenses for
the motion.

The discovery sought is all relevant to the issues which are to be litigated at trial, as mandated by

the opinion from the Supreme Court.  The plaintiffs responses are downright false, misleading, and

intended to obstruct discovery.  For these reasons, the motion to compel should be granted, and attorneys

fees should be awarded.

Dated this 30th day of November, 2020

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ. LTD. 

By: /s/ /Michael F. Bohn, Esq./    
       MICHAEL F. BOHN, ESQ. 
       2260 Corporate Circle, Suite 480 
       Henderson, Nevada 89074
       Attorney for  defendant
      Resources Group, LLC

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law

Offices of Michael F. Bohn., Esq., and on the 30th  day of November, 2020, an electronic copy of the

MOTION TO COMPEL  was served on opposing counsel via the Court’s electronic service system to

the following counsel of record:

Shane P. Gale, Esq.
McCarthy & Holthus, LLP
9510 W. Sahara Ave., Ste. 200
Las Vegas, NV    89117
Attorney for plaintiff/counterdefendant

  /s/ /Marc Sameroff/                
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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AMENDED DECLARATION OF MICHAEL F. BOHN

 MICHAEL F. BOHN, ESQ. states:

1.  Declarant  is the attorney for defendant in this case and makes this declaration based

upon personal knowledge.

2.  My first communications with plaintiff’s counsel regarding outstanding discovery took

place in March after the plaintiff filed a motion to compel additional responses to the defendants

responses to written discovery.

3.  I sent a letter to attorney Shane Gale dated March 31, 2020, addressing a number of

his concerns regarding the defendants discovery responses.  The letter also requested

supplements to the plaintiffs discovery .

4.  At some point, attorney Shale Gale left the McCarthy & Holthus law firm, and my

efforts to contact him were fruitless.

5.   I was contacted by telephone by attorney Matthew Dayton at the McCarthy & Holthus

law firm to discuss the deficiencies in the plaintiffs discovery responses.  Mr. Dayton and I had a

number of telephone conferences regarding my concerns with the plaintiff’s discovery responses. 

6.  After one telephone call with Mr. Dayton I agreed to provide a  letter detailing my

concerns regarding the discovery responses on October 20, 2020.  A copy of the letter is attached

as Exhibit I.

7.   Mr. Dayton and I had a lengthy telephone conversation on or about November 2,

2020,  Mr. Dayton did agree to supplement a number of items in both the document production

and the interrogatories.

8.   The following day on Tuesday,  November 3, 2020, I received an email from Mr.

Dayton advising that he would have supplemental responses by the end of the week.   A copy of

APP001844



the email chain, in which I sent the October 20, 2020 letter, and his email dated November 3,

2020 agreeing  to have amended discovery responses by the end of the week is attached as

Exhibit J.

9.  I have not received any supplemental discovery since our telephone conversation on

November 2, 2020, or the email I received on November 3, 2020.  As a result, I made the

decision to file this present motion.

10.  My office incorrectly originally filed this motion to be heard before the district court

judge. I did receive a telephone call from the discovery commissioner’s office requesting that the

motion be re-filed before the discovery commissioner, and amending my declaration to be

specific regarding the dates of the telephone conversations between myself and Mr. Dayton.

11.  After a good faith attempt to resolve the discovery dispute with opposing counsel, the

matter has not been resolved satisfactorily.

12.  If called upon to testify to the above facts, declarant could do so competently.

13.  I declare under penalties of perjury under the law of the state of Nevada that the

foregoing is true and correct. 

DATED this 30th  day of  November, 2020

   /S/ /Michael F. Bohn, Esq. /                    
MICHAEL F. BOHN, ESQ.  
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> Recording Website

Tracking, error management, &
reporting for your recordings.

> InteleDoc Direct

Submit and retrieve documents for
eRecord counties.

> InteleDoc Plus

Document drafting for Releases and
Assignments.

> Recopedia

National Recording Toolkit.

> Dynamic Doc Hub

Post-closing workflow and audits.

> ViewPoint

Final Documents tracking.

Discover

Why Indecomm

(/Discover/WhyIndecomm)

Resources

(/Resources)

Additional Mortgage

Solutions

(/Discover/MortgageSolutions)

Newsroom

(http://www.indecomm.net/news_releases.html)

eRecording

Workflow

(/Solutions/eRecording)

Footprint

(/Solutions/eRecording/Footprint)

InteleDoc Direct

(/Solutions/eRecording/InteleDocDirect)

10 Myths

(/Solutions/eRecording/TenMyths)

Mail-away Recording

Workflow

(/Solutions/MailAwayRecording)

Tracking & Reporting

(/Solutions/MailAwayRecording/TrackingReporting)

Single Source Provider

(/Solutions/MailAwayRecording/SingleSourceProvider)

Releases & Assignments

(/Solutions/MailAwayRecording/ReleaseAssignment)

Proactive Error

Management

(/Solutions/MailAwayRecording/ErrorManagement)

Final Documents Management

ViewPoint

(/Solutions/FinalDocuments/ViewPoint)

What We Do

(/Solutions/FinalDocuments/WhatWeDo)

Workflow (/Solutions/FinalDocuments)

Reporting

(/Solutions/FinalDocuments/Reporting)

Post-Closing Audit

Dynamic Doc Hub

(/Solutions/PostClosingAudit/DynamicDocHub)

Workflow

(/Solutions/PostClosingAudit)

Benefits

(/Solutions/PostClosingAudit/Benefits)

Connect

Client Access

(/Connect/ClientAccess)

Memberships

(/Connect/Memberships)

Careers

(http://www.indecomm.net/career_oppo

Contact

(/Connect/Contact)
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Why Indecomm
You do the closing,
and we'll do the rest

We have the software and the people to be your
one-stop shop for post-closing, recording, and final
documents management.

Custom post-closing audits We provide flexible post-closing audit checklists and timely
delivery of your post-closing requirements.

Record any document
in any jurisdiction

We record Deeds, Mortgages, Assignments, Releases,
Modifications, UCC's, Subordinations, POA's, and more
with a high degree of first time acceptance, a key measure
of quality for county recorders.

eRecording with a difference We connect to hundreds of counties and handle the
trouble spots eRecording alone can't fix.

Release and Assignment drafting
projects

We streamline your Lien Release and Assignment projects
all the way from drafting through recording.

Final Documents management Discover problem agents or correspondent lenders as we
track your documents and do advance follow-up by email
and phone.

Ease the pain of error handling We take proactive steps to prevent document errors. We've
been in the recording business over 25 years, and have the
tools, quality control measures, and industry expert staff
to handle them when they arise.

Indecomm acquired U.S. Recordings in 2007, a leader in
mortgage recording and a pioneer in eRecording that had
been around for three decades. As Indecomm, we continue
to serve the financial services industry and title companies
by remaining at the developmental forefront of Mailaway
Recording, eRecording and Image-Based processing.

Discover

Why Indecomm

(/Discover/WhyIndecomm)

Resources

(/Resources)

Additional Mortgage

Solutions

(/Discover/MortgageSolutions)

Newsroom

(http://www.indecomm.net/news_releases.html)

eRecording

Workflow

(/Solutions/eRecording)

Footprint

(/Solutions/eRecording/Footprint)

InteleDoc Direct

(/Solutions/eRecording/InteleDocDirect)

10 Myths

(/Solutions/eRecording/TenMyths)

Mail-away Recording

Workflow

(/Solutions/MailAwayRecording)

Tracking & Reporting

(/Solutions/MailAwayRecording/TrackingReporting)

Single Source Provider

(/Solutions/MailAwayRecording/SingleSourceProvider)

Releases & Assignments

(/Solutions/MailAwayRecording/ReleaseAssignment)

Final Documents Management

ViewPoint

(/Solutions/FinalDocuments/ViewPoint)

What We Do

(/Solutions/FinalDocuments/WhatWeDo)

Workflow (/Solutions/FinalDocuments)

Reporting

(/Solutions/FinalDocuments/Reporting)

Post-Closing Audit

Dynamic Doc Hub

(/Solutions/PostClosingAudit/DynamicDocHub)

Workflow

(/Solutions/PostClosingAudit)

Benefits

(/Solutions/PostClosingAudit/Benefits)

Connect

Client Access

(/Connect/ClientAccess)

Memberships

(/Connect/Memberships)

Careers

(http://www.indecomm.net/career_oppo

Contact

(/Connect/Contact)

Solutions   Discover   Connect   Client Access  
(/Connect/ClientAccess)
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/

Proactive Error

Management

(/Solutions/MailAwayRecording/ErrorManagement)

© 2020, Indecomm Global Services (//www.indecomm.net). All rights reserved.
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Michael F. Bohn, Esq. 
Adam Trippiedi, Esq.
Nikoll Nikci, Esq.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

2260 Corporate Circle, Suite 480
Henderson, Nevada 89074

 

          (702) 642-3113
          (702) 642-9766 facsimile               
        mbohn@bohnlawfirm.com

October 20, 2020

Matthew Dayton, Esq.
McCarthy & Holthus, LLP
9510 West Sahara Ave # 200
Las Vegas, NV 89117

Re: U.S. Bank v. Edwards
Case No. A667690

Dear Mr. Dayton: 

Thank you for following up  regarding discovery.  I respectfully disagree that the discovery issues
are resolved.  In fact, I drafted a motion to compel, but my practice is always to make one last
effort to contact counsel to resolve matters before I file.   Below are the areas I mentioned in my
not yet filed motion I would like to review with you. 

As I noted in my earlier letter to Shane Gale, it is and has been our  contention that U.S.
Recordings is an agent of U.S. Bank.   Online research for US Recordings shows that it was
acquired by and is part of Indecomm since 2007.    The website for Indecomm, which includes
U.S. Recordings advertises that it is the “one-stop shop” for post closing, recording, and final
documents management.  As a document management service, it is more than merely a mortgage
broker as stated in the answers to interrogatories. 

Request number 24, 25 and 26  requests the servicing files, documents received from prior
servicers, and all documents received by US Bank have not been received.  Your office
supplemented discovery with some servicing records, that those appear to be limited to payment
information and the banks efforts to contact the borrower.  Nothing in the way of notices or
correspondence received. 

Your client’s claim that US bank was not properly noticed is a central issue to this case, and the
court cannot make that determination, especially when you object to the discovery requests that
will prove whether or not your client received notice.
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Matthew Dayton, Esq.

Request 28 regarding your policies and procedures regarding handling homeowners association
liens is relevant, especially, in light of the testimony at the prior trial that US Bank would tender 
payment.  It has been my experience in these hundreds of cases that I’ve handled that U.S. Bank
was one of the institutions that did not normally tender the super priority amount.

Request number 29 objects claiming that US Bank is both the beneficiary and the servicer for the
loan.   Documentation is required to verify this claim.  Moreover, the loan was made in 2009, and
it is well known that servicers are changed out from time to time.  

Requests 30 and 31 have not been adequately responded to.   There has to be a contractual
agreement between US Bank and US Recordings, or at least a policies and procedures agreement
between the two. 

Request 34 asks for copies of any notices, correspondence, emails or other communications
received from US Recordings regarding the subject property from March 2009 until January
2012.  Your response  that “no contract exists”   is not responsive to the request.  

There has been no supplement to the answers to interrogatories. 

Interrogatory 28 requests the business relationship between US Recordings and US Bank.  The
answer that US Bank is a lender and US Recordings is a mortgage broker is incomplete.  As
noted, it is a document servicer.   And because US Recordings clearly also receives mail on
behalf of US Bank, more detail will be required.

The answer to interrogatory 29 is incomplete because it does not identify any individual or
individuals.   Please be advised that we intend to take depositions of representatives from both
US Bank and Indecomm.

Your response to Interrogatory 30 is unresponsive and needs to be supplemented.  While this will
require work on your clients behalf, that is not grounds to refuse to respond.  I have a number of
other files with trust deeds from US Bank in which US Recordings is also named in the
document.  I need this information to establish an ongoing relationship between the two entities.

The answer to interrogatory 31 is evasive and incomplete for the same reasons that the answer to
interrogatory 28 and 30 are evasive and incomplete.   Please supplement.

The answer to interrogatory to 32 is evasive and incomplete for a number of reasons.  US Bank is
claiming it didn’t have the opportunity to tender.  The question is asking for property addresses
in which US bank did make a tender to the HOA on dates before January 2012.
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Matthew Dayton, Esq.

Answer to interrogatory 33 is evasive and incomplete.  The decision from the Supreme Court
found that US Bank did not attend the foreclosure sale.   This interrogatory asks how many, and
which HOA foreclosure sales that US Bank did attend.  The information requested is in issue as
raised in the decision.

I appreciate your actually looking at these issues.  I could not get the attention of prior counsel on
this case.   I will call you in a day or two to discuss these issues and see if we can’t avoid my
filing my motion.

Very Truly Yours,

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

MICHAEL F. BOHN, ESQ.

MFB/bmf
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Michael Bohn

From: Matthew Dayton <mdayton@McCarthyHolthus.com>
Sent: Tuesday, November 3, 2020 3:30 PM
To: Michael Bohn
Cc: IDSMH; Joni Rispalje
Subject: RE: US Bank v. Edwards | MH File: NV-16-736927-CV 

Mickey: 
 
I am should have the amended discovery response(s) completed later this week.   
 
In the meantime, I did receive some dates of availability for 30(b)(6) depositions.  My client is proposing Jan 20, 21, or 
22?  Are you available on those dates? 
 

Matthew D. Dayton, Esq. | Attorney | Member State Bar of Nevada 

McCarthy ♦ Holthus, LLP 
m. 9510 W. Sahara Ave., Suite 200, Las Vegas, Nevada 89117 
d.  702‐685‐0329| c. 702-306-2221 
e.  mdayton@mccarthyholthus.com 
w. http://www.mccarthyholthus.com 
 

“Service Second to None” 
 

Offices in: AR | AZ | CA | CO | ID | NV | NM | OR | TX | WA 
 

Should escalation be required, please contact: Kristin Schuler‐Hintz at khintz@mccarthyholthus.com  
 

Federal law requires us to advise you that communication with our office could be interpreted as an attempt to collect a debt and that any information obtained will be used for that purpose. The information contained 
herein may be privileged and protected by the attorney/client and/or other privilege. It is confidential in nature and intended for use by the intended addressee only. If you are not the intended recipient, you are hereby
expressly prohibited from dissemination distribution, copy or any use whatsoever of this transmission and  its contents. If you receive this transmission  in error, please reply or call the sender and arrangements will be 
made to retrieve the originals from you at no charge.  
 
 

 

 

From: Michael Bohn [mailto:mbohn@bohnlawfirm.com]  
Sent: Tuesday, October 20, 2020 11:54 AM 
To: Matthew Dayton <mdayton@McCarthyHolthus.com> 
Subject: RE: US Bank v. Edwards | MH File: NV‐16‐736927‐CV  
 
Matt 
 
I’m afraid that the discovery responses are not adequately complied with.  I’ve summarized my issues in the attached 
letter.  Please review and I will call tomorrow or Thursday to discuss 
 
Thank you  
 
 
 
MICKEY BOHN, ESQ. 
Law Office of Michael F. Bohn, Esq. 
2260 Corporate Circle 
Suite 480 
Henderson, NV  89074 
(702) 642-3113 
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(702) 642-9766 FAX 
mbohn@bohnlawfirm.com 
  
  
  
  
Confidentiality Notice 
This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the individual or entity to which it is 
addressed.  This communication may contain information that is proprietary, privileged or confidential or otherwise legally 
exempt from disclosure.  If you are not the named addressee, you are not authorized to read, print, retain, copy or 
disseminate this message or any part of it.  If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message. 
 

From: Matthew Dayton [mailto:mdayton@McCarthyHolthus.com]  
Sent: Tuesday, October 20, 2020 9:58 AM 
To: Michael Bohn 
Cc: IDSMH; Joni Rispalje 
Subject: RE: US Bank v. Edwards | MH File: NV-16-736927-CV  
 
Mickey: 
 
I left you a voicemail on Friday and wanted to follow up with an email as well. You previously provided me with a copy of 
the March 31, 2020 letter outlining your concerns with U.S. Bank’s discovery responses.  In reviewing the file, I also see 
that Shane sent a response letter, dated April 21, 2020 (attached), addressing the issues or perceived deficiencies 
outlined in your March 31, 2020 letter. 
 
Having reviewed the information in both letters, it appears most, if not all of the issues have been addressed.  Shane’s 
April 21, 2020 letter does indicate the letter was drafted in an effort to make an upcoming phone call go “more 
smoothly.”  Following the this exchange of letters, our office filed a Motion to Compel, your office supplemented its 
responses, and we withdrew our motion to compel.  If there were additional communications between you and Shane 
following his April 21, 2020 letter—please let me know and I will review.  But in our prior conversations you have stated 
your concerns were outlined in the March 31, 2020 letter. 
 
It is my understanding, based on the conversations we have had on the file thus far, that you would like to take the 
deposition of a US Bank representative.  We can coordinate a date and time for deposition with my client, as 
necessary.  I believe you also indicated you would like to take the deposition of a US Recordings employee.  As noted in 
prior responses, US Bank and US Recordings are unrelated entities so please keep us informed on any depo notices that 
are sent to US Recordings. 
 
Thank you, 
 
Matt 
 

Matthew D. Dayton, Esq. | Attorney | Member State Bar of Nevada 

McCarthy ♦ Holthus, LLP 
m. 9510 W. Sahara Ave., Suite 200, Las Vegas, Nevada 89117 
d.  702‐685‐0329| c. 702-306-2221 
e.  mdayton@mccarthyholthus.com 
w. http://www.mccarthyholthus.com 
 

“Service Second to None” 
 

Offices in: AR | AZ | CA | CO | ID | NV | NM | OR | TX | WA 
 

Should escalation be required, please contact: Kristin Schuler‐Hintz at khintz@mccarthyholthus.com  
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Federal law requires us to advise you that communication with our office could be interpreted as an attempt to collect a debt and that any information obtained will be used for that purpose. The information contained 
herein may be privileged and protected by the attorney/client and/or other privilege. It is confidential in nature and intended for use by the intended addressee only. If you are not the intended recipient, you are hereby 
expressly prohibited from dissemination distribution, copy or any use whatsoever of this transmission and  its contents. If you receive this transmission  in error, please reply or call the sender and arrangements will be 
made to retrieve the originals from you at no charge.  
 
 

 

 

From: Michael Bohn [mailto:mbohn@bohnlawfirm.com]  
Sent: Friday, October 16, 2020 10:40 AM 
To: Matthew Dayton <mdayton@McCarthyHolthus.com> 
Subject: RE: US Bank v. Edwards | MH File: NV‐16‐736927‐CV  
 
Are we going to get supplements to our documents request and interrogatories?    
 
 
 
MICKEY BOHN, ESQ. 
Law Office of Michael F. Bohn, Esq. 
2260 Corporate Circle 
Suite 480 
Henderson, NV  89074 
(702) 642-3113 
(702) 642-9766 FAX 
mbohn@bohnlawfirm.com 
  
  
  
  
Confidentiality Notice 
This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the individual or entity to which it is 
addressed.  This communication may contain information that is proprietary, privileged or confidential or otherwise legally 
exempt from disclosure.  If you are not the named addressee, you are not authorized to read, print, retain, copy or 
disseminate this message or any part of it.  If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message. 
 

From: Matthew Dayton [mailto:mdayton@McCarthyHolthus.com]  
Sent: Tuesday, October 13, 2020 9:16 AM 
To: Michael Bohn 
Cc: IDSMH; Joni Rispalje 
Subject: RE: US Bank v. Edwards | MH File: NV-16-736927-CV  
 
Thanks Mickey—the stip looks fine, you can file with my e‐signature. 
 

Matthew D. Dayton, Esq. | Attorney | Member State Bar of Nevada 

McCarthy ♦ Holthus, LLP 
m. 9510 W. Sahara Ave., Suite 200, Las Vegas, Nevada 89117 
d.  702‐685‐0329| c. 702-306-2221 
e.  mdayton@mccarthyholthus.com 
w. http://www.mccarthyholthus.com 
 

“Service Second to None” 
 

Offices in: AR | AZ | CA | CO | ID | NV | NM | OR | TX | WA 
 

Should escalation be required, please contact: Kristin Schuler‐Hintz at khintz@mccarthyholthus.com  
 

Federal law requires us to advise you that communication with our office could be interpreted as an attempt to collect a debt and that any information obtained will be used for that purpose. The information contained 
herein may be privileged and protected by the attorney/client and/or other privilege. It is confidential in nature and intended for use by the intended addressee only. If you are not the intended recipient, you are hereby
expressly prohibited from dissemination distribution, copy or any use whatsoever of this transmission and  its contents. If you receive this transmission  in error, please reply or call the sender and arrangements will be 
made to retrieve the originals from you at no charge.  
 
 

 

APP001904



4

 

From: Michael Bohn [mailto:mbohn@bohnlawfirm.com]  
Sent: Monday, October 12, 2020 4:38 PM 
To: Matthew Dayton <mdayton@McCarthyHolthus.com> 
Subject: US Bank v. Edwards  
 
Please advise if I may file with your e signature, or let me know what you would like to have changed 
 
 
 
MICKEY BOHN, ESQ. 
Law Office of Michael F. Bohn, Esq. 
2260 Corporate Circle 
Suite 480 
Henderson, NV  89074 
(702) 642-3113 
(702) 642-9766 FAX 
mbohn@bohnlawfirm.com 
  
  
  
  
Confidentiality Notice 
This message is being sent by or on behalf of a lawyer.  It is intended exclusively for the individual or entity to which it is 
addressed.  This communication may contain information that is proprietary, privileged or confidential or otherwise legally 
exempt from disclosure.  If you are not the named addressee, you are not authorized to read, print, retain, copy or 
disseminate this message or any part of it.  If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message. 
 

APP001905



  

537700 1 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

 

Kristin A. Schuler-Hintz, Esq., SBN 7171 
Matthew D. Dayton, Esq., SBN: 11552 
McCarthy & Holthus, LLP 
9510 West Sahara Avenue, Suite 200 
Las Vegas, NV 89117 
Telephone: (702) 685-0329 
Facsimile: (866) 339-5961 
Email: dcnv@mccarthyholthus.com 
Attorneys for Plaintiff,  
U.S. Bank National Association, ND, 
 

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF CLARK 
 
 
 
U.S. BANK NATIONAL ASSOCIATION, 
N.D,, 
 
  Plaintiff, 
 
 v. 
 
GEORGE R. EDWARDS; ANY AND ALL 
PERSONS UNKNOWN CLAIMING TO 
BE PERSONAL REPRESENTATIVES OF 
GEORGE R. EDWARDS ESTATE, OR 
DULY APPOINTNED, QUALIFIED AND 
ACTING EXECUTOR OF THE WILL OF 
THE ESTATE OF GEORGE R. 
EDWARDS, RESOURCE GROUP, LLC; 
GLENVIEW WEST TOWNHOMES 
ASSOCIATION; DOES 4 through 
inclusive; and ROES 1 through 10, 
inclusive; 
 
  Defendants. 
AND ALL OTHER CLAIMS. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: A-12-667690-C 
 
Dept. No.: 16 
 
Hearing Date: April 16, 2021 
Hearing Time: 9:00 a.m. 
 
OPPOSITION TO DEFENDANT 
RESOURCE GROUP LLC’S MOTION 
TO COMPEL 

Plaintiff, U.S. BANK NATIONAL ASSOCIATION, N.D (“US Bank”), by and through 

their counsel of record McCarthy & Holthus, LLP, hereby opposes Defendant Resource Group, 

LLC’s Motion to Compel.   

Case Number: A-12-667690-C

Electronically Filed
3/31/2021 1:54 PM
Steven D. Grierson
CLERK OF THE COURT
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This Opposition is made and based upon the following Memorandum of Points and 

Authorities, all pleadings and paper on file herein, and any oral argument the Court may permit 

at the time of hearing on this matter. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

This is an HOA foreclosure case wherein the HOA failed to mail the Notice of Default to 

US Bank’s address provided in the Deed of Trust.  Despite this failure, the district court 

erroneously held the HOA lien foreclosure sale extinguished the first deed of trust and quieted 

title in favor of the foreclosure buyer’s successor.  The district court found the first deed of trust 

holder, US Bank, was not entitled to notice at the address specified in the deed of trust. 

In its published opinion, the Nevada Supreme Court vacated the partial judgment in favor 

of Resources Group and remanded the case for further proceedings and findings from the district 

court: 
The district court made no finding on actual notice or prejudice because of its 
erroneous findings that statutory notice of default was either unnecessary or 
acceptable. As we have held, Alessi & Koenig did not comply with the 
statutory requirement that it serve U.S. Bank with the notice of default, and 
U.S. Bank may or may not have received the notice of sale. 
 
If on remand the district court finds Alessi & Koenig did not substantially comply with 
NRS 116.31168 and NRS 107.090(3), that U.S. Bank did not receive timely notice by 
alternative means, and that U.S. Bank suffered prejudice as result, the district court 
should determine whether, under NRS 107.080 it should declare the sale void to the 
extent it purports to extinguish U.S. Bank's deed of trust.1 

 
 Resources Group has propounded discovery on US Bank with respect to the 

notices received on this account.  US Bank has responded to the discovery requests and 

provided amended responses to Resources Group’s requests. 

 Resources Group’s current Motion to Compel is an attempt to have US Bank 

prove a negative: another servicer received notice on behalf of US Bank—when there 

                                                                            
1 US Bank v. Resources Goup, LLC, 135 Nev. Adv.Op. 26 (2019), pg. 10. 
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have been no other servicers of the this loan.  US Bank has conducted a diligent search of 

its records and systems and provided accurate responses to all discovery requests.    

Resource Group claims there must be a relationship between US Bank and a 

separate third party, U.S. Recordings, and there must be prior servicing records for the 

account.  There is no information in U.S. Bank’s records regarding US Recordings—they 

are a separate entity.  To the extent information is available from other entities—

Resources Group should be seeking discovery from those sources.   

In addition, US Bank has produced the collateral file, to include a copy of the note 

and recorded deed of trust, to Resource Group (see USB699-7111).  US Bank originated 

the loan and has been the only servicer of the loan—there are no endorsements of the 

note and no other assignments of the deed of trust. 

US Bank provided Resources Group with all available, requested information and 

Resource Group’s Motion to Compel should be denied.  US Bank cannot  

II. STATEMENT OF RELEVANT FACTS TO THE PRESENT MOTION TO 

COMPEL 

1. On or about March 31, 2020 Resource Group’s counsel, Michael Bohn, sent a letter dated 

March 31, 2020 requesting supplemental responses to US Bank’s discovery responses. 

2. On April 21, 2020, US Bank’s counsel, Shane Gale, sent a detailed response letter to Mr. 

Bohn and providing what information has been reviewed and what information was 

found. 

3. On or about July 2021, Mr. Gale, left the firm and Matthew Dayton was assigned to the 

file. 

4. Mr. Dayton and Mr. Bohn had multiple phone calls regarding the supplemental discovery 

responses in the fall of 2020.  Mr. Dayton represented the amended discovery responses 

were sent to his client and were being reviewed. 

APP001908



  

537700 4 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

 

5. Mr. Bohn filed his Motion to Compel on November 16, 2020. 

6. The parties have agreed to continue the hearing date on the Motion to Compel multiple 

times due for several reasons, including time to have amended responses verified, 

COVID illness, and death. 

7. US Bank served amended discovery responses on Mr. Bohn on or about January 25, 2021 

including an outline of the changes made: 

a. RFP 25: amended to state US Bank is the only beneficiary and servicer of the 

loan; 

b. RFP 26: added reference to response 25. 

c. RFP 29: added reference to response 25. 

d. RFP 30: deleted statement that US Recording’s is a mortgage broker.  Revised 

statement: “US Bank is unable to locate any information to confirm US 

Recording’s involvement in the loan.” 

e. RFP 31: deletion. And added reference to response 30. 

f. Rog 28: deleted statement that US Recordings is a mortgage broker. Revised 

statement: “US Bank is unable to locate any information to confirm US 

Recording’s involvement in the loan.” 

g. Rog 31: deleted statement/reference that US Recordings is mortgage broker. 

h. Rog 32: Added statement: “There is not a database that maintains or tracks this 

type of information.  When US Bank receives a notice on a property it is saved to 

the account for the specific loan.” 

i. Rog 33: Added statement : “There is not a database that maintains or tracks this 

type of information.  If US Bank receives a notice of an HOA lien on a specific 

account US Bank will pay the lien prior to the sale.” 

8. After serving the amended responses, counsel for Plaintiff has followed up with Mr. 

Bohn via email and phone calls to see what issues, if any, remain for the motion to 

compel.   
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9. Most recently, the parties agreed to continue the hearing until April 16, 2021 to allow 

time for an opposition to be filed. 

 

III. LEGAL ARGUMENT 

a. Legal Authority 
Rule 33.  Interrogatories to Parties 
… 
      (b) Answers and Objections. 
             … 
             (3) Answering Each Interrogatory.  Each interrogatory must be set 
out, and, to the extent it is not objected to, be answered separately and fully in 
writing under oath. 
             (4) Objections.  The grounds for objecting to an interrogatory must be 
stated with specificity. Any ground not stated in a timely objection is waived 
unless the court, for good cause, excuses the failure. The interrogating party may 
move for an order under Rule 37(a) with respect to any objection to or other 
failure to answer an interrogatory. 
… 
      (d) Option to Produce Business Records.  If the answer to an interrogatory 
may be determined by examining, auditing, compiling, abstracting, or 
summarizing a party’s business records (including electronically stored 
information), and if the burden of deriving or ascertaining the answer will be 
substantially the same for either party, the responding party may answer by: 
             (1) specifying the records that must be reviewed, in sufficient detail to 
enable the interrogating party to locate and identify them as readily as the 
responding party could; and 
             (2) giving the interrogating party a reasonable opportunity to examine 
and audit the records and to make copies, compilations, abstracts, or summaries. 
 
 
Rule 34.  Producing Documents, Electronically Stored Information, and 
Tangible Things, or Entering Onto Land, for Inspection and Other Purposes 
      … 
             (2) Responses and Objections. 
                   (A) Time to Respond.  The party to whom the request is directed 
must respond in writing within 30 days after being served. A shorter or longer 
time may be stipulated under Rule 29 or be ordered by the court. 
                   (B) Responding to Each Item.  For each item or category, the 
response must either state that inspection and related activities will be permitted 
as requested or state the ground for objecting to the request, with specificity, 
including the reasons. The responding party may state that it will produce copies 
of documents or of electronically stored information instead of permitting 
inspection. The production must then be completed no later than the time for 
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inspection specified in the request or another reasonable time specified in the 
response. 
                   (C) Objections.  An objection must state whether any responsive 
materials are being withheld on the basis of that objection. An objection to part of 
a request must specify the part and permit inspection of the rest. 
                   (D) Responding to a Request for Production of Electronically 
Stored Information.  The response may state an objection to a requested form 
for producing electronically stored information. If the responding party objects to 
a requested form — or if no form was specified in the request — the party must 
state the form or forms it intends to use. 
                   (E) Producing the Documents or Electronically Stored 
Information.  Unless otherwise stipulated or ordered by the court, these 
procedures apply to producing documents or electronically stored information: 
                                (i) a party must produce documents as they are kept in the 
usual course of business or must organize and label them to correspond to the 
categories in the request. If producing the documents as they are kept in the usual 
course of business would make it unreasonably burdensome for the requesting 
party to correlate the documents being produced with the categories in its request 
for production, the responding party must (a) specify the records in sufficient 
detail to permit the requesting party to locate the documents that are responsive to 
the categories in the request for production, or (b) organize and label the records 
to correspond to the categories in the request; 
                                (ii) if a request does not specify a form for producing 
electronically stored information, a party must produce it in a form or forms in 
which it is ordinarily maintained or in a reasonably usable form or forms; and 
                                (iii) a party need not produce the same electronically stored 
information in more than one form. 

 The  

b. US Bank Has Produced the Requested Information 

Resources Group’s theory of the facts—is there must be another entity (servicer) on the 

loan that could’ve provided notice to US Bank.  However, US Bank is (and was) the only 

servicer for this loan.  US Bank produced the documents related to the servicing of the loan and 

any notices received on the account.   

Request No. 23 the collateral file will be made available for inspection. 
 
Request No. 24 – Please provide a copy of servicing file for the subject loan.  
 
Response to Request No. 24 – Objection, Resource is not a party to the loan 
transaction, and without authorization from the borrower, US Bank is not 
authorized to release the requested information to Resource, a third-party.  
Moreover, Request Number 24 requests information that is not relevant to any 
party’s claims or defenses. To the extent that any document within the servicing 
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file contains information related to the foreclosure by Glenview West Townhomes 
Association, those records are produced here, as Exhibit 1. 
 
Request No. 25 – Please provide a copy of all documents in your possession or 
control that you received from previous beneficiaries of the First Deed of Trust 
and the servicer of the Borrower’s loan on the Property relating to the Association 
lien.  
 
Response to Request No. 25 – Please see US Bank’s response to Request 
Number 24. US Bank is the only beneficiary of the loan.  US Bank has been the 
only servicer of the loan. 
 
Request No. 26 – Please provide a copy of all documents evidencing 
communications between you and the servicer of the loan secured by the First 
Deed of Trust referencing the Association’s lien on the Property.  
 
Response to Request No. 26 – Please see US Bank’s response to Request 
Number 24 and 25. 

US Bank been the only beneficiary under the deed of trust and the only servicer of the loan.  

Resources Group’s requests seek information that does not exist.   US Bank cannot prove the 

negative—there are no documents to produce for other servicers when there have been no other 

servicers for the account.   

 Request 28 seeks information as to written policies and procedures for handling HOA 

notices of default in Nevada. 
 
Request No. 28 – Please provide a copy of your policies and procedures which 
were in effect from March 2009 through January 2012, for handling homeowners 
association liens on properties located in the state of Nevada in which a notice of 
default has been recorded by the Association.  
 
Response to Request No. 28 – Objection, irrelevant.  Because US Bank was not 
properly noticed of Glenview West Townhomes Association’s foreclosure, 
pursuant to NRS Chapter 116, US Bank was not given ample opportunity to make 
payment on Glenview West Townhomes Association’s lien.  US Bank has no 
policies in procedures in place for handling homeowners’ association liens of 
which it has, or had no knowledge of.  

US Bank had no written policies in place for the specified time period.  Any notice 

received on a loan would be reviewed on an individual basis, including review by local legal 

counsel.  However, there are no written policies from the specified time period to produce.  
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i. Resources Group’s Discovery Request Interrogatories Are More 
Appropriate as Third-Party Discovery. 

Resources Group propounded discover on U.S. Bank that are veiled attempts to have U.S. 

Bank complete third-party discovery for Resources Group.   

Requests for Production 29, 30, 31, and 34 seek contracts, agreements between US Bank 

and any other servicer and/or US Recordings.  There has been no other servicer so no such 

contracts or agreements exist.  And US Bank has found no contract with US Recordings—so 

there is nothing to produce. 
 
Request No. 29 – Please provide a copy of any servicing agreements between you 
and any person or entity who has acted as servicer on the loan.  
 
Response to Request No. 29 – Objection, US Bank is the beneficiary and 
servicer of this loan.  See Response to No 25.  
 
Request No. 30 – Please provide a copy of any contracts or other agreements 
between You and US Recordings which cover the time period from March 2009 
until January 2012.  
 
Response to Request No. 30 – Objection, this request is overly broad, vague and 
ambiguous.  There are multiple “US Recordings” to which this Request Number 
30 may relate.  For example, in Minnesota alone, there are at three businesses, 
registered with the Minnesota Secretary of State, that bear the name “US 
Recordings” or some variation thereof.  Subject to and notwithstanding said 
objection, if this Request Number 30 refers to US Recordings, Inc., located at 
2925 Country Drive, Saint Paul MN 55117, then no contract exists.  US Bank is 
unable to locate any information to confirm U.S. Recording’s involvement in the 
loan. 
 
Request No. 31 – Please provide any contracts, memorandums, emails, or other 
documentation which evidences the duties and responsibilities owed by US 
Recordings to you during the time period from March 2009 until January 2012.  
 
Response to Request No. 31 –  Please see US Bank’s Response to Request 
Number 30.  Therefore, US Bank also objects on the basis of relevancy. 
 
Request No. 34 – Produce all notices, correspondence, emails or other 
communications received from US Recordings regarding the subject property 
from March 2009 until January 2012.  
 
Response to Request No. 34 – Objection, this request is overly broad, vague and 
ambiguous.  There are multiple “US Recordings” to which this Request Number 
30 may relate.  For example, in Minnesota alone, there are at three businesses, 
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registered with the Minnesota Secretary of State, that bear the name “US 
Recordings” or some variation thereof.  Subject to and notwithstanding said 
objection, if this Request Number 30 refers to US Recordings, Inc., located at 
2925 Country Drive, Saint Paul MN 55117, then no contract exists.  That entity is 
a mortgage broker, and is unaffiliated with US Bank.  

 US Recordings is unaffiliated with US Bank.  US Recordings never serviced this loan.  

US Bank is the only servicer of record for this loan. 

 
ii. Resources Group’s Interrogatories Seek Information Based on a False 

Assumption that US Recordings Serviced the Loan. 

Interrogatories 28, 29, 31 asks US Bank to explain and provide the person most 

knowledge regarding the business relationship and duties between US Recordings and US Bank. 
 
Interrogatory No. 28 – Explain the nature of the business relationship between 
US Recordings and You from March 2009 until January 2012.  
 
Response to Interrogatory No. 28 – Objection, this request is overly broad, 
vague and ambiguous.  There are multiple “US Recordings” to which this Request 
Number 30 may relate.  For example, in Minnesota alone, there are at three 
businesses, registered with the Minnesota Secretary of State, that bear the name 
“US Recordings” or some variation thereof.  Subject to and notwithstanding said 
objection, if this Interrogatory Number 28 refers to US Recordings, Inc., located 
at 2925 Country Drive, Saint Paul MN 55117.   US Bank is unable to locate any 
information to confirm US Recording’s involvement in the loan. 
 
Interrogatory No. 29 – State the name, address, and phone number of the person 
most knowledgeable for U.S. Bank who can testify regarding the nature of the 
business relationship between US Recordings and You from March 2009 until 
January 2012. 
 
Response to Interrogatory No. 29 – Any and all US Bank witnesses and/or 
representatives should be contacted through the office of its counsel, McCarthy  
& Holthus, LLP, 9510 West Sahara Avenue, Suite 200, Las Vegas, NV 89117. 
 
Interrogatory No. 31 – What were the duties and obligations of US Recordings 
regarding the receipt of any correspondence, notices, or any other type of 
communications through the United States Mail involving any deed of trust in 
which You are named as lender.  
 
Response to Interrogatory No. 31 – Please see US Bank’s Response to 
Interrogatory Number 28.  None of which relate to the claims and defenses 
between the parties in this case.  Therefore, US Bank also objects on the basis of 
relevancy. 
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U.S. Bank has conducted a thorough search of its records and did not find any records related to 

US Recordings.  In April 2020, US Bank provided counsel with a copy of the Minnesota 

Secretary of State listing for U.S. Recordings and invited counsel to make its request directly to 

U.S. Recordings.  US Bank does not have information and Resources Group’s present motion 

asks US Bank to provide information that it does not have: in other words--prove a negative. 

 Interrogatory No. 30 requests the number of deeds of trust recorded throughout the state 

of Nevada from March 2009-12 where US Recordings is listed under the “Return To” portion of 

the document.  The information is not something that is tracked within US Banks system of 

record.  The requested information is overly broad in scope and is equally available to Resource 

Group by searching the public records. 

 
Interrogatory No. 30 – State the number of trust deeds which were recorded 
throughout the state of Nevada from March 2009 until January 2012 in which 
U.S. Bank National Association was named as Lender, and in which US 
Recordings as listed under the “Return To” portion of the document in the upper 
left corner. 
 
Response to Interrogatory No. 30 – Objection, this request is overly broad, 
vague and ambiguous for the reasons stated in US Bank’s response to 
Interrogatory Number 28.  US Bank further objects on the basis that this request is 
not reasonably calculated to lead to admissible evidence, and the cost of 
researching this Request Number 30 outweighs the practical benefit of producing 
the same.  Finally, US Bank objects because this information is more readily 
discovery from the entities that made the recordings in question.  

 

 Interrogatory 32 seeks information related to all properties in which US Bank received a 

notice of default from a Homeowners Association where they requested payoff information and 

paid the lien.  US Bank objected to the request as overly broad and supplemented its response 

stating there is not a database that maintains or tracks this type of information.   

 
Interrogatory No. 32 – Identify by property address all properties in which You 
received a notice of default from a Homeowners Association in which You 
requested payoff information and paid the lien off.  
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Response to Interrogatory No. 32 – Objection, this request is overly broad, 
vague and ambiguous.  There is not a database that maintains or tracks this type of 
information.  When US Bank receives a notice on a property it is saved to the 
account for the specific loan. US Bank further objects on the basis that this 
request is not reasonably calculated to lead to admissible evidence, and the cost of 
researching this Request Number 32 outweighs the practical benefit of producing 
the same.  Finally, US Bank objects on the basis that the term “Homeowners 
Association” is not defined, and US Bank will not speculate as to its meaning. 

  Interrogatory 33 also requests overly broad information regarding each foreclosure sale 

conducted in Clark County between March 2009-2012.  The costs of researching the information 

outweighs the benefit as US Bank’s amended response details: 

 
Interrogatory No. 33 – identify by date and property address for each foreclosure 
sale conducted in Clark County which was attended by You or Your 
representative between March 2009 and January 2012.  
 
Response to Interrogatory No. 33 – Objection, this request is overly broad, 
vague and ambiguous.  US Bank further objects on the basis that this request is 
not reasonably calculated to lead to admissible evidence, and the cost of 
researching this Request Number 32 outweighs the benefit of producing the same.  
There is not a database that maintains or tracks this type of information.  If 
US Bank receives a notice of an HOA lien on a specific account US Bank pay the 
lien prior to the sale. [emphasis added] 

 

IV. CONCLUSION 
     

US Bank’s disclosures and responses are thorough and complete. Resource Group’s 

present motion stems from it not liking the facts of this case—US Recordings is not an affiliate 

or agent of US Bank.  Resource Group’s theory of the case does not create a duty for US Bank to 

prove a negative: produce documents that provide proof you don’t have a relationship with US 

recordings.   

/ / / 

/ / / 
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Notably absent is Resource Group’s request to US Recordings to produce information.  Resource 

Group’s motion to compel is a veiled attempt to have US Bank complete third-party discovery 

for Resource Group.  Resource Group’s Motion to Compel should be denied.   

 
McCARTHY & HOLTHUS, LLP 

_/s/ Matthew D. Dayton_____________ 
Kristin A. Schuler-Hintz, Esq. 
Nevada Bar No. 7171 
Matthew D. Dayton, Esq. 
Nevada Bar No. 11552 
9510 West Sahara Avenue, Suite200 
Las Vegas, Nevada 89117 
Attorneys for Plaintiff:  
U.S. Bank, National Association, ND 

 
 
 
 
 
 
 
 

CERTIFICATE OF SERVICE 
 

 I certify that on March 29, 2021, I served the foregoing documents described as OPPOSITION 

TO DEFENDANT RESOURCE GROUP LLC’S MOTION TO COMPEL via electronic 

service through the Eighth Judicial District’s Efile and  Eserve system.  

 
Law Offices of Michael F. Bohn, Esq. 
Michael F. Bohn, Esq. 
mbohn@bohnlawfirm.com 
Attorneys for Resource Group, LLC 

 

 
 /s/ Matthew D. Dayton  
 An Employee of McCarthy & 

Holthus, LLP 
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DCRR
MICHAEL F. BOHN, ESQ. 
Nevada Bar No.: 1641 
mbohn@bohnlawfirm.com  
LAW OFFICES OF  
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
(702) 642-3113/ (702) 642-9766 FAX 
Attorneys for defendant/counterclaimant 
Resources Group, LLC 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

U.S. BANK NATIONAL ASSOCIATION, ND, a 
national association 

Plaintiff, 

vs. 

GEORGE R. EDWARDS, an individual; ANY AND 
ALL PERSONS UNKNOWN, CLAIMING TO BE 
PERSONAL REPRESENTATIVES OF GEORGE R. 
EDWARDS ESTATE, OR DULY APPOINTED, 
QUALIFIED, AND ACTING EXECUTOR OF THE 
WILL OF THE ESTATE OF GEORGE R. 
EDWARDS; RESOURCES GROUP, LLC, a Nevada 
Limited Liability Company; GLENVIEW WEST 
TOWNHOMES ASSOCIATION, a Nevada non-profit 
corporation; DOES 4 through inclusive; and ROES 1 
through 10 inclusive 

Defendants. 

 CASE NO.: A-12-667690-C
 DEPT NO.:      XVI 

DISCOVERY COMMISSIONER’S 
REPORT AND RECOMMENDATIONS 

Date of hearing:  April 16, 2021 
Time of hearing:  9: 0 a.m. 

RESOURCES GROUP, LLC, 

        Counter-claimant 
vs 

U.S. BANK NATIONAL ASSOCIATION, ND, a 
national association 

      Counter-defendant 

Case Number: A-12-667690-C

Electronically Filed
4/28/2021 8:27 AM
Steven D. Grierson
CLERK OF THE COURT
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Attorney for plaintiff U.S. Bank : Kristin A. Schuler Hintz, Esq. 

Attorney for defendant Resources Group, LLC,: Michael F. Bohn, Esq.  

I. 

F I N D I N G S 

         On April 16, 202,  the parties to the above-captioned matter appeared  remotely before 

the Honorable Discovery Commissioner Jay Young on defendant’s motion to compel. 

Upon the Court’s review of the Motion and all other pleadings and papers on file with 

this court, and oral arguments made by counsel, and for good cause appearing, the Discovery 

Commissioner hereby makes the following recommendations: 

II. 
R E C O M M E N D A T I O N S 

IT IS THEREFORE RECOMMENDED that the defendant’s motion is granted. 

IT IS FURTHER RECOMMENDED that because the plaintiff did supplement the discovery 

responses, if the supplemental responses are insufficient, counsel are to conduct another EDCR 2.34 

conference. 

The Discovery Commissioner, met with counsel for the parties, having discussed the issues 

noted above and having reviewed any materials proposed in support thereof, hereby submits the 

above recommendations. 

DATED this day of , 2021. 

_______________________________ 
DISCOVERY COMMISSIONER 
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Respectfully submitted by: 

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 

By:  /s/ Michael F. Bohn, Esq. /            
       Michael F. Bohn, Esq. 
       Adam R. Trippiedi, Esq. 
       2206 Corporate Circle, Ste. 480 
       Henderson, NV 89074  
       Attorney for defendant  

  Resources Group, LLC 

Reviewed by: 

MCCARTHY HOLTHUS LLP 

By:    /s/ /Kristin A. Schuler Hintz, Esq.. / 
Kristin A. Schuler Hintz, Esq. 
9510 West Sahara Avenue, Suite 200 

     Las Vegas, Nevada 89117 
Attorneys for plaintiff 
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N O T I C E 

Pursuant to NRCP 16.3(c)(2), you are hereby notified that within fourteen (14) days after being 
served with a report any party may file and serve written objections to the recommendations. Written 
authorities may be filed with objections, but are not mandatory. If written authorities are filed, any 
other party may file and serve responding authorities within seven (7) days after being served with 
objections.  

Objection time will expire on_______________2021. 

A copy of the foregoing Discovery Commissioner's Report was: 

_____ Mailed to Plaintiff/Defendant at the following address on the ____ day of 
__________________ 2021: 

_____ Electronically filed and served counsel on ____________________, 2021, Pursuant to 
N.E.F.C.R. Rule 9. 

By:______________________________ 
   COMMISSIONER DESIGNEE 
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ORDR
MICHAEL F. BOHN, ESQ. 
Nevada Bar No.: 1641 
mbohn@bohnlawfirm.com  
LAW OFFICES OF  
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
(702) 642-3113/ (702) 642-9766 FAX 
Attorneys for defendant/counterclaimant 
Resources Group, LLC 

DISTRICT COURT

CLARK COUNTY, NEVADA 

U.S. BANK NATIONAL ASSOCIATION, ND, a 
national association 

Plaintiff, 

vs. 

GEORGE R. EDWARDS, an individual; ANY AND 
ALL PERSONS UNKNOWN, CLAIMING TO BE 
PERSONAL REPRESENTATIVES OF GEORGE R. 
EDWARDS ESTATE, OR DULY APPOINTED, 
QUALIFIED, AND ACTING EXECUTOR OF THE 
WILL OF THE ESTATE OF GEORGE R. 
EDWARDS; RESOURCES GROUP, LLC, a Nevada 
Limited Liability Company; GLENVIEW WEST 
TOWNHOMES ASSOCIATION, a Nevada non-profit 
corporation; DOES 4 through inclusive; and ROES 1 
through 10 inclusive 

Defendants. 

 CASE NO.:  A-12-667690-C
 DEPT NO.:      XVI 

ORDER ON 
DISCOVERY COMMISSIONER’S 
REPORT AND RECOMMENDATIONS 

Date of hearing:  April 16, 2021 
Time of hearing:  9: 0 a.m. 

RESOURCES GROUP, LLC, 

        Counter-claimant 
vs 

U.S. BANK NATIONAL ASSOCIATION, ND, a 
national association 

      Counter-defendant 

Electronically Filed
05/14/2021 8:20 PM

Case Number: A-12-667690-C

ELECTRONICALLY SERVED
5/14/2021 8:20 PM
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ORDER 
RE: DISCOVERY COMMISSIONER’S REPORT AND RECOMMENDATIONS 

     The Court, having reviewed the above report and recommendations prepared by the Discovery 
Commissioner and,   

_____ No timely objection having been filed, 

_____ After reviewing the objections to the Report and Recommendations and good cause 
         appearing, 

AND 

_____ IT IS HEREBY ORDERED the Discovery Commissioner's Report and 
            Recommendations are affirmed and adopted. 

_____ IT IS HEREBY ORDERED the Discovery Commissioner's Report and  
            Recommendations are affirmed and adopted as modified in the following manner.  

(attached hereto) 

_____ IT IS HEREBY ORDERED this matter is remanded to the Discovery Commissioner for
            reconsideration or further action.

_____ IT IS HEREBY ORDERED that a hearing on the Discovery Commissioner's Report is 

            set for _________________, 2021,  at ______:______ a.m. 

         _______________________________ 
              DISTRICT COURT JUDGE 

* * * 

LB

X

X
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Respectfully submitted by: 

LAW OFFICES OF  
MICHAEL F. BOHN, ESQ. LTD. 

By:   /s/ Michael F. Bohn, Esq. /               
MICHAEL F. BOHN, ESQ.  

       2206 Corporate Circle, Ste. 480 
       Henderson, NV 89074  
       Attorney for defendant  
       Resources Group, LLC 
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DCRR
MICHAEL F. BOHN, ESQ. 
Nevada Bar No.: 1641 
mbohn@bohnlawfirm.com  
LAW OFFICES OF  
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
(702) 642-3113/ (702) 642-9766 FAX 
Attorneys for defendant/counterclaimant 
Resources Group, LLC 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

U.S. BANK NATIONAL ASSOCIATION, ND, a 
national association 

Plaintiff, 

vs. 

GEORGE R. EDWARDS, an individual; ANY AND 
ALL PERSONS UNKNOWN, CLAIMING TO BE 
PERSONAL REPRESENTATIVES OF GEORGE R. 
EDWARDS ESTATE, OR DULY APPOINTED, 
QUALIFIED, AND ACTING EXECUTOR OF THE 
WILL OF THE ESTATE OF GEORGE R. 
EDWARDS; RESOURCES GROUP, LLC, a Nevada 
Limited Liability Company; GLENVIEW WEST 
TOWNHOMES ASSOCIATION, a Nevada non-profit 
corporation; DOES 4 through inclusive; and ROES 1 
through 10 inclusive 

Defendants. 

 CASE NO.: A-12-667690-C
 DEPT NO.:      XVI 

DISCOVERY COMMISSIONER’S 
REPORT AND RECOMMENDATIONS 

Date of hearing:  April 16, 2021 
Time of hearing:  9: 0 a.m. 

RESOURCES GROUP, LLC, 

        Counter-claimant 
vs 

U.S. BANK NATIONAL ASSOCIATION, ND, a 
national association 

      Counter-defendant 

Case Number: A-12-667690-C

Electronically Filed
4/28/2021 8:27 AM
Steven D. Grierson
CLERK OF THE COURT
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Attorney for plaintiff U.S. Bank : Kristin A. Schuler Hintz, Esq. 

Attorney for defendant Resources Group, LLC,: Michael F. Bohn, Esq.  

I. 

F I N D I N G S 

         On April 16, 202,  the parties to the above-captioned matter appeared  remotely before 

the Honorable Discovery Commissioner Jay Young on defendant’s motion to compel. 

Upon the Court’s review of the Motion and all other pleadings and papers on file with 

this court, and oral arguments made by counsel, and for good cause appearing, the Discovery 

Commissioner hereby makes the following recommendations: 

II. 
R E C O M M E N D A T I O N S 

IT IS THEREFORE RECOMMENDED that the defendant’s motion is granted. 

IT IS FURTHER RECOMMENDED that because the plaintiff did supplement the discovery 

responses, if the supplemental responses are insufficient, counsel are to conduct another EDCR 2.34 

conference. 

The Discovery Commissioner, met with counsel for the parties, having discussed the issues 

noted above and having reviewed any materials proposed in support thereof, hereby submits the 

above recommendations. 

DATED this day of , 2021. 

_______________________________ 
DISCOVERY COMMISSIONER 
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Respectfully submitted by: 

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 

By:  /s/ Michael F. Bohn, Esq. /            
       Michael F. Bohn, Esq. 
       Adam R. Trippiedi, Esq. 
       2206 Corporate Circle, Ste. 480 
       Henderson, NV 89074  
       Attorney for defendant  

  Resources Group, LLC 

Reviewed by: 

MCCARTHY HOLTHUS LLP 

By:    /s/ /Kristin A. Schuler Hintz, Esq.. / 
Kristin A. Schuler Hintz, Esq. 
9510 West Sahara Avenue, Suite 200 

     Las Vegas, Nevada 89117 
Attorneys for plaintiff 
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N O T I C E 

Pursuant to NRCP 16.3(c)(2), you are hereby notified that within fourteen (14) days after being 
served with a report any party may file and serve written objections to the recommendations. Written 
authorities may be filed with objections, but are not mandatory. If written authorities are filed, any 
other party may file and serve responding authorities within seven (7) days after being served with 
objections.  

Objection time will expire on_______________2021. 

A copy of the foregoing Discovery Commissioner's Report was: 

_____ Mailed to Plaintiff/Defendant at the following address on the ____ day of 
__________________ 2021: 

_____ Electronically filed and served counsel on ____________________, 2021, Pursuant to 
N.E.F.C.R. Rule 9. 

By:______________________________ 
   COMMISSIONER DESIGNEE 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-12-667690-CU S Bank National Association, 
Plaintiff(s)

vs.

George Edwards, Defendant(s)

DEPT. NO.  Department 16

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 5/14/2021

"Benjamin D. Petiprin, Esq." . bpetiprin@zievelaw.com

Amber Geiman . ageiman@lawhjc.com

Kristin Schuler-Hintz . dcnv@mccarthyholthus.com

Stuart Taylor . staylor@lawhjc.com

Thomas N. Beckom . tbeckom@mccarthyholthus.com

Kristin Schuler-Hintz DCNV@mccarthyholthus.com

E-Service BohnLawFirm office@bohnlawfirm.com

Michael Bohn mbohn@bohnlawfirm.com

Maurice Mazza mazza@bohnlawfirm.com

Maggie Lopez maggie@bohnlawfirm.com

Nikoll Nikci nnikci@bohnlawfirm.com
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SAO 
MICHAEL F. BOHN, ESQ. 
Nevada Bar No.: 1641 
mbohn@bohnlawfirm.com  
LAW OFFICES OF  
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
(702) 642-3113/ (702) 642-9766 FAX 
Attorneys for defendant/counterclaimant  
Resources Group, LLC 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
U.S. BANK NATIONAL ASSOCIATION, ND, a 
national association 
 
                     Plaintiff, 
 
vs. 
 
GEORGE R. EDWARDS, an individual; ANY AND 
ALL PERSONS UNKNOWN, CLAIMING TO BE 
PERSONAL REPRESENTATIVES OF GEORGE R. 
EDWARDS ESTATE, OR DULY APPOINTED, 
QUALIFIED, AND ACTING EXECUTOR OF THE 
WILL OF THE ESTATE OF GEORGE R. 
EDWARDS; RESOURCES GROUP, LLC, a Nevada 
Limited Liability Company; GLENVIEW WEST 
TOWNHOMES ASSOCIATION, a Nevada non-profit 
corporation; DOES 4 through inclusive; and ROES 1 
through 10 inclusive 
 
  Defendants. 

 CASE NO.:     A-12-667690-C 
 DEPT NO.:      XVI 
 
 
 
 
STIPULATION AND ORDER TO 
EXTEND DISCOVERY AND 
CONTINUE TRIAL DATE 
(Third Request) 

RESOURCES GROUP, LLC,  
 
                     Counter-claimant 
vs  
 
U.S. BANK NATIONAL ASSOCIATION, ND, a 
national association 
                            Counter-defendant 

 
 

 

Electronically Filed
07/02/2021 9:04 AM

Case Number: A-12-667690-C

ELECTRONICALLY SERVED
7/2/2021 9:04 AM
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Defendant/counterclaimant, Resources Group, LLC,  (hereinafter “defendant ”), by and 

through its attorneys, Michael F. Bohn, Esq.  and  plaintiff/counterdefendant U.S. Bank National 

Association, ND (hereinafter “defendant”), by and through its attorney, Kristin A. Schuler-Hintz, 

Esq. stipulate and agree to extend discovery and continue the trial date pursuant to EDCR 2.35 as 

follows: 

A. Discovery Completed 

 This case is on remand for a new trial after reversal and remittur from the Nevada Supreme 

Court. 

 Upon remand, the court issued a scheduling order on January 13, 2020.  Since the scheduling 

order was issued, the following discovery has been completed: 

 Plaintiff US Bank National Association has served interrogatories and a request for 

production of documents.  Defendant Resources Group has responded to both these requests.  

 Defendant Resources Group has also served interrogatories and a request for production of 

documents, which have been responded to by the plaintiff.  Resources Group, LLC filed a motion to 

compel, which was not heard until April 16, 2021.  The motion to compel was granted.  

 Counsel has fully cooperated with one another in Discovery. 

 B.  Discovery that remains to be completed 

 1.  Each party needs to conduct depositions. 

 C.  The reason why discovery is not completed  

 Counsel for the defendant is still seeking supplemental responses to outstanding discovery 

requests.  Depositions cannot be scheduled until the supplemental responses have been received.  

Both counsel and their staff have been working remotely, and discovery has been hampered by the 

issues surrounding the Covid-19 pandemic which has delayed discovery. 
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 D.  Proposed Schedule for Completion of Discovery 

Current Deadline Proposed New Deadline 

 Close of discovery    February 12, 2021     October 29, 2021     

 Amend pleadings/add parties   N/A    Closed 

 Initial experts     Closed    n/a 

 Rebuttal experts    Closed    n/a 

 Dispositive Motions    March 12, 2021 November 29, 2021 

 Current trial date    July 12, 2021 

 E.  Current trial date 

  The trial is scheduled for the stack beginning July 12, 2021.  The trial date for this case   

would have to be continued and re-scheduled. 

 In an abundance of caution, due to the pandemic and its related delays, the parties further 

stipulate and agree to extend the “three year rule” (post remand) which would currently expire on 

July 3, 2022 to July 3, 2023 

 DATED this 25th day of June, 2021  

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 
 
 
 
By:  /s/ Michael F. Bohn, Esq. /             
       Michael F. Bohn, Esq. 
       2206 Corporate Circle, Ste. 480 
       Henderson, NV 89074  
       Attorney for defendant  
       Resources Group, LLC 
 
/// 
 

 
MCCARTHY HOLTHUS LLP 
 
 
 
 
By:    /s/  Kristin A. Schuler-Hintz, Esq. /              
     Kristin A. Schuler-Hintz, Esq. 
     9510 West Sahara Avenue, Suite 200 
     Las Vegas, Nevada 89117 
     Attorneys for plaintiff 
 

March 17, 2022

February 15, 2022
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ORDER 

 Based on the foregoing Stipulation by and between the parties, and good cause appearing,  

 IT IS HEREBY ORDERED that the trial date in this matter is hereby continued to the trial 

stack beginning on                                            , 202      . 

  

 
                                                                               
     DISTRICT COURT JUDGE 
 
 
 
 
 
Respectfully submitted by: 
 
LAW OFFICES OF  
MICHAEL F. BOHN, ESQ. LTD.  
 
 
By:   /s/ Michael F. Bohn, Esq. /                
       MICHAEL F. BOHN, ESQ.  
       2206 Corporate Circle, Ste. 480 
       Henderson, NV 89074  
       Attorney for defendant  
       Resources Group, LLC 
 
 
 

LB

April 28, 2022 at 10:30 am.  An Amended Trial Order will not be issued.
May 16, 2022 at 9:30 a.m..  The Pre-Trial/Calendar Call will be on
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1

Michael Bohn

From: Kristin Schuler-Hintz <khintz@McCarthyHolthus.com>
Sent: Friday, June 25, 2021 4:04 PM
To: Michael Bohn
Cc: IDSMH
Subject: RE: US Bank v. Edwards  NV-16-736927-CV
Attachments: SAO extend discovery 3rd.doc

Corrected a couple of typo(s) (my name); put in the extension to July 2023 and adjusted formatting to confirm with new 
order form. 
 
You may use my /s/ and submit to the court.  
 
Thanks!  
 
Regards, 

 
Kristin A. Schuler‐Hintz, Esq.| Partner, Managing Attorney NV | Member State Bar of CA, NV 

McCarthy   Holthus, LLP 
m. 9510 W. Sahara Ave., Ste. 200, Las Vegas, NV 89117 
d.  702‐685‐0329 | Toll Free. 877‐369‐6122 | c. 619‐519‐1903 
email: Khintz@mccarthyholthus.com 
w. http://www.mccarthyholthus.com 
 

“Service Second to None” 
 

Offices in: AR | AZ | CA | CO | ID | NV | NM | OR | TX | WA 
 

Should escalation be required, please contact: Matt Podmenik, Esq. at Mpodmenik@mccarthyholthus.com  
 

Federal law requires us to advise you that communication with our office could be interpreted as an attempt to collect a debt and that any information obtained will be used for that purpose. The information contained 
herein may be privileged and protected by the attorney/client and/or other privilege. It is confidential in nature and intended for use by the intended addressee only. If you are not the intended recipient, you are hereby 
expressly prohibited from dissemination distribution, copy or any use whatsoever of this transmission and its contents. If you receive this transmission in error, please reply or call the sender and arrangements will be made
to retrieve the originals from you at no charge.  

 

From: Michael Bohn [mailto:mbohn@bohnlawfirm.com]  
Sent: Friday, June 25, 2021 11:26 AM 
To: Kristin Schuler‐Hintz <khintz@McCarthyHolthus.com> 
Subject: RE: US Bank v. Edwards NV‐16‐736927‐CV 
 
It is actually a 3 year rule after remand.   The opinion was filed July 3, and there is a stay because of covid, but I’m happy 
to extend the date if needed          
 

Mickey Bohn, Esq. 
Bohn Law Firm 
2260 Corporate Circle 
Suite 480 
Henderson, NV  89074 
(702) 642-3113 
(702) 642-9766 FAX 
mbohn@bohnlawfirm.com 
www.bohnlawfirm.com 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-12-667690-CU S Bank National Association, 
Plaintiff(s)

vs.

George Edwards, Defendant(s)

DEPT. NO.  Department 16

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Stipulation and Order was served via the court’s electronic eFile system 
to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 7/2/2021

"Benjamin D. Petiprin, Esq." . bpetiprin@zievelaw.com

Amber Geiman . ageiman@lawhjc.com

Kristin Schuler-Hintz . dcnv@mccarthyholthus.com

Stuart Taylor . staylor@lawhjc.com

Thomas N. Beckom . tbeckom@mccarthyholthus.com

Kristin Schuler-Hintz DCNV@mccarthyholthus.com

E-Service BohnLawFirm office@bohnlawfirm.com

Michael Bohn mbohn@bohnlawfirm.com

Maurice Mazza mazza@bohnlawfirm.com

Maggie Lopez maggie@bohnlawfirm.com

Nikoll Nikci nnikci@bohnlawfirm.com
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Timothy C. Williams 

DISTRICT JUDGE 

Department 16 

LAS VEGAS, NV 89155 

 
 

AMOR 

 

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

US BANK NATIONAL ASSOCIATION, 
PLAINTIFF(S) 
VS. 
GEORGE EDWARDS, 
DEFENDANT(S) 

CASE NO: A-12-667690-C   

                    
 

DEPARTMENT 16 

 
 
 

AMENDED ORDER RESCHEDULING DATES FOR TRIAL,  

AND PRE-TRIAL/CALENDAR CALL 

 

IT IS HEREBY ORDERED THAT: 

 Trial in the above-entitled matter is rescheduled from May 16, 2022 to       
May 23, 2022 at 9:30 a.m.   

 Pre-Trial/Calendar Call with the designated attorney and/or parties in proper 
person is rescheduled from April 28, 2022 to May 12, 2022 at 10:30 a.m.  

 The Pre-Trial Memorandum is due May 19, 2022. 

 

     ________________________________  
               LB 

       

      
 

Electronically Filed
10/18/2021 5:01 PM

Case Number: A-12-667690-C

ELECTRONICALLY SERVED
10/18/2021 5:01 PM
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-12-667690-CU S Bank National Association, 
Plaintiff(s)

vs.

George Edwards, Defendant(s)

DEPT. NO.  Department 16

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Amended Order was served via the court’s electronic eFile system to 
all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 10/18/2021

"Benjamin D. Petiprin, Esq." . bpetiprin@zievelaw.com

Amber Geiman . ageiman@lawhjc.com

Kristin Schuler-Hintz . dcnv@mccarthyholthus.com

Stuart Taylor . staylor@lawhjc.com

Thomas N. Beckom . tbeckom@mccarthyholthus.com

Kristin Schuler-Hintz DCNV@mccarthyholthus.com

E-Service BohnLawFirm office@bohnlawfirm.com

Michael Bohn mbohn@bohnlawfirm.com

Maurice Mazza mazza@bohnlawfirm.com

Maggie Lopez maggie@bohnlawfirm.com
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Kristin A. Schuler-Hintz, Esq., SBN 7171 
Shane P. Gale, Esq., SBN: 12967 
McCarthy & Holthus, LLP 
9510 West Sahara Avenue, Suite 200 
Las Vegas, NV 89117 
Telephone: (702) 685-0329 
Facsimile: (866) 339-5961 
Email: dcnv@mccarthyholthus.com 
Attorneys for Plaintiff,  
U.S. Bank National Association, ND, 
 

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF CLARK 
 
 
 
U.S. BANK NATIONAL ASSOCIATION, 
N.D,, 
 
  Plaintiff, 
 
 v. 
 
GEORGE R. EDWARDS; ANY AND ALL 
PERSONS UNKNOWN CLAIMING TO 
BE PERSONAL REPRESENTATIVES OF 
GEORGE R. EDWARDS ESTATE, OR 
DULY APPOINTNED, QUALIFIED AND 
ACTING EXECUTOR OF THE WILL OF 
THE ESTATE OF GEORGE R. 
EDWARDS, RESOURCES GROUP, LLC; 
GLENVIEW WEST TOWNHOMES 
ASSOCIATION; DOES 4 through 
inclusive; and ROES 1 through 10, 
inclusive; 
 
  Defendants. 
AND ALL OTHER CLAIMS. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: A-12-667690-C 
 
Dept. No.: 16 
 
 
U.S. BANK NATIONAL 
ASSOCIATION N.D.’s MOTION FOR 
SUMMARY JUDGMENT  
 
HEARING DATE REQUESTED    

 

// 

// 

// 

Case Number: A-12-667690-C

Electronically Filed
3/16/2022 2:18 PM
Steven D. Grierson
CLERK OF THE COURT
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NOW COMES US Bank National Association, N.D. (hereinafter “US Bank”), by and 

through its counsel of record, Shane P. Gale, Esq., of the law firm of McCarthy & Holthus, 

LLP, and files this Motion for Summary Judgment.  

This Motion is based on the attached Points and Authorities, all pleadings and 

documents filed herein, as well as any oral argument or additional filings that are requested by 

the Court, and upon the entire record of this case.   

Dated: March 16, 2022   Respectfully Submitted, 
 

By:_/s/Shane P. Gale__________ 
Kristin A. Schuler-Hintz, Esq., SBN: 7171 
Shane P. Gale, Esq., SBN: 12967 
McCarthy & Holthus, LLP 
9510 West Sahara Ave., Suite 200 
Las Vegas, NV 89117 
Attorneys for Attorneys for U.S. Bank National 
Association, ND
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION  

The subject of this action is real property commonly known as 4254 Rollingstone Drive, 

Las Vegas, NV 89103 (APN: 163-24-111-021) (the “Property”).  This action has been heavily 

litigated.  After a trial to this Court on or about October 2, 2017, the matter was appealed and 

then remanded for additional fact finding consistent with the Nevada Supreme Court’s Order, 

dated July 3, 2019. U.S. Bank, National Association ND v. Resources Group, LLC, 135 Nev. 

199, 444 P.3d 442 (Nev., 2019), request for rehearing denied November 1, 2019.  

Pursuant to U.S. Bank, the Court held that “Alessi & Koenig did not comply with the 

statutory requirement that it serve U.S. Bank with the notice of default…”  Id., at 205.  This is 

true “even though [US Bank] has not formally requested [notice].”  Id., at 201.  As to the issue of 

notice, this is case is remanded for the Court to consider whether 1) US Bank received actual 

notice by some other means; and 3) US Bank suffered prejudice as a result of not having 

received notice.  Id., at 205.  If so, then the HOA Sale to Resources Group, LLC (hereinafter 

“Resources”) is “void to the extent it purports to extinguish U.S. Bank’s deed of trust.”  Id.     

 U.S. Bank goes on to hold that the HOA Sale is voidable due to fraud, oppression, or 

unfairness.   

While the district court did not determine what the property's fair market value was, the 
record evidence suggests that the $5,331 bid price fell somewhere between 10% and 15% 
of its fair market value. The grossly inadequate price, combined with the problems with 
the notice of default—even assuming U.S. Bank received the notice of sale—presents a 
classic claim for equitable relief under Shadow Canyon, Shadow Wood, and Golden. 
(Also concerning, but not addressed by the district court, was the evidence U.S. Bank 
offered respecting Haddad's attorney-client relationship with one of the lawyers at Alessi 
& Koenig.) 
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Id., at 206 (emphasis added).  However, a voidable sale, as opposed to a void one, cannot defeat 

title of a bona fide purchaser.  Id.  While this Court previously held that Resources is a bona fide 

purchaser, the Nevada Supreme disagreed.    

The district court's misapprehension respecting U.S. Bank's entitlement to notice of 
default affected its decision that Resources Group was a BFP, because it made it 
unnecessary to consider what Resources Group's principal, Haddad, knew or should have 
known about the defective notice of default or other sale irregularities. We therefore 
vacate the district court's finding that Resources Group occupied BFP status. 
 

Id., at 207.  Therefore, assuming this Court does not find the sale void, due to Alessi & Koenig’s 

failure to send notice to US Bank, a determination must be made as to whether Eddie Haddad, 

the principal of Resources Group, LLC, is truly a bona fide purchaser.  The Nevada Supreme 

Court points to the following evidence:  

While Haddad may not have had actual notice that Alessi & Koenig failed to give U.S. 
Bank proper notice of default, this does not mean he did not have inquiry notice, given 
his sophistication; the fact the sale had been continued and neither the homeowner nor 
U.S. Bank nor any other bidders appeared at the rescheduled sale; the allegations 
respecting his close relationship with Alessi & Koenig; and his acknowledgment in the 
bankruptcy that followed the sale that title to this property was contested. 
 

Id.    

Since remand, Resources has done no additional fact finding that has resulted in evidence 

favoring its position.  It did not depose witness, and issued only limited written discovery.  All 

evidence in this matter is already in the Court record, following trial and an appeal.  On that 

basis, this case is ripe for determination via summary judgment.   

As will be shown below, whether the HOA Sale is void must be answered in favor of US 

Bank.  US Bank did not receive notice of the HOA Sale, did not become aware of the sale, and 

was prejudiced as a result.  And because the HOA Sale is voidable and Resources is not a bona 

fide purchaser, the HOA Sale should be set aside to the extent it purports to extinguish US 

APP001943



  

736927 5 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Bank’s deed of trust. For the reasons stated herein, US Bank respectfully requests this Court to 

find in favor of US Bank, and order that US Bank’s deed of trust survived the HOA Sale.  

II. LEGAL STANDARD ON MOTION FOR SUMMARY JUDGMENT  

Motion for Summary Judgment under NRCP 56(b)-(c) “shall be rendered forthwith if the 

pleadings, depositions, answers to interrogatories, and admissions on file, together with the 

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving 

party is entitled to a judgment as a matter of law.”  NRCP 56(c).  “The purpose of summary 

judgment is to avoid a needless trial, when an appropriate showing is made in advance and there 

is no genuine issue of fact to be tried, and the movant is entitled to judgment as a matter of law.”  

McDonald v. D.P. Alexander & Las Vegas Blvd, LLC, 121 Nev. 812, 815 (2005).  The 

“nonmoving party may not defeat a motion for summary judgment by relying on the gossamer 

threads of whimsy, speculation and conjecture.  As this court has made abundantly clear, [w]hen 

a motion for summary judgment is made and supported as required by NRCP 56, the non-

moving party may not rest upon general allegations and conclusions, but must, by affidavit or 

otherwise, set forth specific facts demonstrating the existence of a genuine factual issue.”  Wood 

v. Safeway, 121 Nev. 724, 121 P.3d 1026, 1030-1031 (2005).   

All evidence and inferences must be viewed in a light most favorable to the non-moving 

party.  Wood v. Safeway, 121 Nev. 724, 729, 121 P.3d 1026 (2005).  Whether a fact is “material” 

depends on the underlying substantive law, and includes only those factual disputes that could 

change the final outcome of the case. Id.  However, a scintilla of evidence, or evidence that is 

merely colorable, or not significantly probative does not present a genuine issue of material fact.  

Addisu v. Meyer, 198 F.3d 1130, 1134 (9th Cir., 2000).  Mere disagreement or a bald assertion 

that a genuine issue of material fact exists does not preclude summary judgment. Harper v. 
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Wallingford, 877 F.2d 728, 731 (9th Cir., 1989).  The United States Supreme Court describes 

genuineness as: 

When opposing parties tell two different stories, one of which is blatantly contradicted by 
the record, so that no reasonable jury could believe it, a court should not adopt that 
version of the facts for purposes of ruling on a motion for summary judgment.  

 
Scott v. Harris, 550 U.S. 372, 380 (2007). 

III. REQUEST FOR JUDICAL NOTICE  

US Bank respectfully requests judicial notice of the Deed of Trust, as well as the other 

exhibits recorded in the Property records.  NRS 47.130; Miller v. Assurity Life Ins. Co., 2014 

Nev. Unpub. LEXIS 348 (Nev., 2014); citing Collins v. Union Fed. Sav. & Loan Ass'n, 99 Nev. 

284, 298 n.7, 662 P.2d 610, 619 n.7 (Nev., 1983) (uncertified documents may be considered if 

not challenged); United State v. Corinthian Colls., 655 F.3d 984, 998-999 (9th Cir., 2011) (a 

court may take judicial notice of public records if the facts noticed are not subject to reasonable 

dispute).  All recorded exhibits hereto should be judicially noticed because they are a public 

record of the Clark County Recorder’s Office. 

IV. UNDISPUTED FACTS 

The facts related to this matter require this Court to grant US Bank’s Motion for 

Summary Judgment. 

1. This action concerns real property commonly known as 4254 Rollingstone Drive, Las 

Vegas, NV 89103 (APN: 163-24-111-021) (the “Property”). 

2. On or about March 3, 2009, George R. Edwards (hereinafter “Edwards”) executed a 

deed of trust, recorded in the in Property records on March 26, 2009 as instrument 

number 200903260003747 (the “Deed of Trust”), in favor of U.S. Bank National 

Association, ND (“US Bank”).  Exhibit 1. 
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3. As indicated on page one of the Deed of Trust, US Bank’s mailing address is “U.S. 

Bank National Association, ND…, 4325 17th Avenue SW, Fargo, ND 58103.”  

Exhibit 1.  

4. As indicated on page one of the Deed of Trust, the mailing address for US Bank’s 

trustee is “US Bank Trust Company, National Association…, 111 SW Fifth Avenue, 

Portland, OR 97204.” Exhibit 1.  

5. Beneficial interest in the Deed of Trust has never been assigned, and US Bank 

remains the present beneficiary of the Deed of Trust.  

6. The Property sits within the Glenview West Townhomes Homeowners’ Association 

(the “HOA”).   

7. Due to Edwards’ failure to pay monthly HOA assessments, the HOA retained the law 

office of Alessi & Koenig (“A&K”) to collect amounts past due.  Exhibit 2. 

8. On or about November 3, 2010, A&K sent a collection letter to Edwards, at the 

Property address, stating that the amount due and owing as of December 3, 2010 was 

$1,855.00.  Exhibit 2.  

9. On or about January 4, 2011, A&K recorded a Notice of Delinquent Assessment Lien 

in the Property records as instrument number 201101040005412 (the “HOA Lien”), 

indicating that the amount due and owing to the HOA was $2,330.00.  Exhibit 3. 

10. On or about March 29, 2011, A&K recorded a Notice of Default and Election to See 

Under Homeowners Association Lien in the Property records as instrument number 

201103290002690 (the “HOA NOD”).  Exhibit 4.  
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11. On or about October 13, 2011, A&K recorded a Notice of Trustee’s Sale in the 

Property records as instrument number 201110130001535 (the “HOA NOS”).  

Exhibit 5.   

12. David Alessi, A&K’s NRCP 30(b)(6) designee, testified that at no point was the 

HOA Lien nor the HOA NOD mailed to US Bank’s address. Exhibit 6, at 100:1-5; 

100:13-17; 108:7-13; 109:5-14. 

13. Had US Bank received of the HOA sale, it would have paid the superpriority lien. 

Exhibit 6, 42:14-25; 43:1; 44:6-10; 51:14-18. 

14. On or about January 25, 2012, the Property was sold to 4254 Rollingstone Drive 

Trust for $5,331.00 (the “HOA Sale”).  Exhibit 8.   

15. No one other than Eddie Haddad placed a bid on the Property. Exhibit 6, at 191:3-8; 

and Exhibit 9, at 51:18-20. 

16. After the sale, and on or about January 31, 2012, A&K filed a Trustee’s Deed Upon 

Sale, signed by Ryan Kerbow, Esq, in the Property records as instrument number 

2012012310001704 (the “HOA TDUS”). Exhibit 10. 

17. Ryan Kerbow, Esq., an attorney employed by A&K, was the attorney responsible for 

this HOA foreclosure sale. Exhibit 6, at 116:3-12. 

18. The declaration of value attached to the HOA TDUS states that the value of the 

Property as $5,331.00 – the same price for which the Property sold at the HOA Sale. 

Exhibit 10.  

19. Expert testimony indicates that the Property’s fair market value is $48,000.00.  

Exhibit 7, at 13:1-18; Exhibit 11.  
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20. Eddie Haddad, Resources’ principal, testified in different actions that he was aware 

that mortgagees tendered nine months of assessments before NRS Chapter 116 lien 

sales, and that title litigation would be necessary.  Exhibit 12, at 68-69; 105-106; 

Exhibit 13, at 17. 

21. Eddie Haddad testified in this action that he was aware that litigation would be 

necessary in order to obtain clear title to the Property. Exhibit 6, at 190:10-23; 

Exhibit 9, at 19:12-15. 

22. Eddie Haddad also testified that he was aware of US Bank’s DOT prior to bidding at 

the HOA Sale. Exhibit 6, at 173:16-21; Exhibit 9, at 19:12-15.  

23.   Eddie Haddad also testified that Ryan Kerbow, Esq. (the same Ryan Kerbow, Esq. 

that was employed by A&K at the time of this HOA Sale) represented him in quiet 

title actions during the same period of time. Exhibit 6, at 157:21-22; 158; Exhibit 9, 

at 48:11-18; 49:5-7. 

24. A&K paid the HOA TDUS transfer tax for Resources. Exhibit 9, at 52:18-20. 

V. ARGUMENT  

a. US RECORDINGS IS NOT AN AGENT OF US BANK. 

The majority of Resources efforts post remand have been dedicated to discovery some 

link between US Bank and US Recordings.  No such evidence exists for the simple reason that 

there is no link between the two – and certainly no proof of an agency relationship, which 

Resources will most certainly argue exists. 

As previously testified to in this action, A&K did not send notice of the HOA Lien or 

HOA NOD to US Bank.  Exhibit 6, at 100:1-5; 100:13-17; 108:7-13; 109:5-14.  Instead, notice 

of the HOA NOD was sent to US Recordings. Id., at 109:5-14.  This was likely due to admitted 
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error on behalf of A&K.  Id., at 110:24-25; 111:1-14.  US Bank is the beneficiary of the DOT.  

Exhibit 1.  The DOT indicates, on page one, that US Bank’s mailing address is “U.S. Bank 

National Association, ND…, 4325 17th Avenue SW, Fargo, ND 58103.” Id.  The “return to” 

address on the DOT indicates an address of “US Recordings, 2925 Country Drive STE 201; St. 

Paul, MN 55117.”  Id.    US Bank’s trial witness, Bryan Heifner, testified that the Fargo, ND 

address is the correct address to which to send notice of US Bank regarding this loan.  Exhibit 6, 

at 38:3-13.  He also testified that he is not aware of US Recordings, that it is not affiliated with 

US Bank, and that notice sent to its St. Paul, MN address would not be received by US Bank.  

Id., at 39:8-18.   

Throughout the appeal of this case, Resources clings to this Court’s finding that notice to 

US Recordings is notice to US Bank. However, “Alessi & Koenig's failure to mail U.S. Bank the 

notice of default at the address given for it in the recorded deed of trust violated NRS 

116.31168 and NRS 107.090(3).”  U.S. Bank, National Association ND v. Resources Group, 

LLC, 135 Nev. 199, 203, 444 P.3d 442, 446 (Nev., 2019), request for rehearing denied 

November 1, 2019.  Accordingly, notice to US Recordings is not notice to US Bank.  

Nonetheless, Resources, without any evidence or facts to prove the existence of such a 

relationship, insists that US Recordings is an agent of US Bank.  Perhaps every entity whose 

name starts with “U.S.” is an agent of US Bank? That seems to be about the extent of Resources 

logic. 

However, more than that is required.  There are no facts in the record to support a finding 

that US Recordings in an agent for US Bank with respect to accepting the notice of default.  “An 

agency relationship is formed when one who hires another retains a contractual right to control 
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the other's manner of performance.” Grand Hotel Gift Shop v. Granite St. Ins., 108 Nev. 811, 

815, 839 P.2d 599, 602 (Nev., 1992).   

“The representations, declarations and admissions of an agent, made within the actual or 

apparent authority while acting on behalf of his principal, are binding upon the principal.”  3 

C.J.S. Agency §397a.  “In order to bind a principal by his agent’s representations, such 

representations must have been made within the scope of the agent’s actual or apparent 

authority.”  3 C.J.S. Agency §398.   This rule is stated inversely by the Nevada Supreme Court, 

dating as far back as 1920, where in the employment context, the court held; “The knowledge 

acquired by the officers or agents of the corporation, while not acting for the corporation, but 

while acting for themselves, is not imputable to the corporation.”  Keyworth v. Nevada Packard 

Mines Co., 43 Nev. 428, 439 (1920) (emphasis added).  

Mr. Heifner testified that he did not know who US Recordings was, that US Recordings 

was not affiliated with US Bank, and that any mail sent to US Recordings would not reach US 

Bank. Exhibit 6, at 39:8-17.  Additionally, Mr. Heifner testified that US Bank inserts its 

preferred address for receipt of notice within the Deed of Trust; and that address is 4325 17th 

Ave. SW, Fargo, North Dakota, 58103.  Id., at 38:3-13.  Further, US Bank’s understanding was 

that the recorded DOT gave record notice U.S. Bank was to receive notice at the stated address. 

Id., at 39:18-25; 40:1-8. 

There is no evidence that US Recordings and US Bank entered into a contract or 

agreement permitting US Recordings to control US Bank’s performance.  Nor is the mere fact 

that its name appears on the “return to” address imply that US Recordings has apparent authority 

to accept notice on behalf of US Bank.  The plain and explicit language in the deed of trust 
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directed all recordings or notices be directed to US Bank at the address reflected on page one of 

the deed of trust.  Exhibit 1.   

There is nothing in the record to support a finding that US Recordings is an agent for US 

Bank.  Accordingly, notice to US Recordings is certainly not notice to US Bank.  The knowledge 

acquired by [US Recordings], while not acting for [US Bank], but while acting for themselves, is 

not imputable to [US Bank].”  Keyworth, at 439 (emphasis added). 

b. THE HOA SALE IS VOID. 

i. US Bank did not receive notice of the HOA Sale.  

It cannot be disputed that US Bank did not receive the HOA NOD.   

U.S. Bank's deed of trust provided Alessi & Koenig with a “known address” to which to 
send the notice of default, but Alessi & Koenig did not follow the instructions the deed of 
trust gave. Instead, Alessi & Koenig mailed the notice of default to a “return to” name 
and address appearing at the top left of the deed of trust opposite the recorder's stamp. 
U.S. Bank established through uncontroverted testimony at trial that it was not affiliated 
with the “return to” entity and did not receive the notice of default. 
… 
Alessi & Koenig's failure to mail U.S. Bank the notice of default at the address given for 
it in the recorded deed of trust violated NRS 116.31168 and NRS 107.090(3). 
 

U.S. Bank (supra), at 202-203.  However, more recent cases have set forth a “notice/prejudice 

rule” whereby defective notice results in a void sale only if the intended recipient did not receive 

actual pre-sale notice and was prejudiced by the defect.  U.S. Bank (supra), at 447 (emphasis 

added).  

US Bank did not receive actual notice of the HOA Sale.  There is testimony in the record, 

that A&K mailed the HOA NOS to US Bank (Exhibit 6, at 112:10-15), but that notice was never 

received by US Bank.  Id., at 50:19-25; 51:1-18.   

Where a notice has been properly mailed, its receipt will be presumed, in the absence of 
evidence to the contrary.  However, the presumption may not be given a conclusive effect 
without violating the Due Process Clause of the 14th Amendment.  This presumption is 
rebuttable and may be overcome by evidence that the notice was never received. 
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58 AM. JUR. 2nd Notice §38 (2012).  Here we have no evidence of that the HOA NOS was 

properly mailed but there is evidence that it was not received.  The record contains only a copy 

of the HOA NOS and a list of addresses. There is no declaration of mailing of service, no 

evidence of receipt, no copies of stamped envelopes, and no testimony that the HOA NOS was 

actually mailed.  When contrasted against US Bank’s testimony that it searched its entire system, 

prior to and after the sale, and still found no such document, any presumption of receipt is 

overcome.  Exhibit 6, at 44:11-22; 47:17-20; 50:19-25; 51:1-18.  Based on the forgoing, US 

Bank did not actual notice of the HOA Sale.   

ii. US Bank was prejudiced as a result of A&K’s failure to send 
notice of the HOA Sale to US Bank. 
 

US Bank was clearly prejudiced as a result of not having received notice.   

Q: And if US Bank had received a notice of default for a homeowners association to that 
address, your company’s policies and procedures were pay that lien off in full? 
A: Yes. 
 

Exhibit 6, at 44:6-10.  See also, Exhibit 6, at 42:14-25; 43:1; 51:14-18.   

At trial, U.S. Bank's collection officer testified that it was the bank's practice, on 
receiving a Nevada notice of default, to request payoff information and “pay the lien off 
... to protect our interest.” The loan secured by the U.S. Bank deed of trust included a 
future advances clause and this witness testified that, had U.S. Bank received notice of 
default, it would have paid the lien off and charged its borrower. He also denied receiving 
notice from any other source of the homeowner/borrower's default or the notice of sale 
that followed.3 This testimony, if credited, establishes the lack of notice and prejudice 
needed to void the sale. 
 

U.S. Bank (supra), at 204.  This stands in sharp contrast to other similarly situated cases.  See 

Schleining v. Cap One, Inc., 130 Nev. 323, 326, 326 P3d 4, 6 (Nev., 2014) (“Schleining… 

testified that, upon learning of the pending trustee's sale, he made no effort to contact Cap One to 

attempt to prevent or delay the sale.”); Golden v. Tomiyasu, 79 Nev. 503, 517-518, 387 P.2d 989, 

996 (Nev., 1963) (Alleged inadequacies in the notice of trustee’s sale, and the sale itself and did 
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not concern the notice of default); Nationstar Mortgage, LLC v. Saticoy Bay LLC Series 2227 

Shadow Canyon, 133 Nev. 740, 750, 405 P.3d 641, 649 (Nev., 2017) (Alleged inadequacies did 

not relate to failure to send notice.); West Sunset 2050 Trust v. Nationstar Mortgage, LLC, 134 

Nev. 352, 354, 420 P.3d 1032, 1035 (Nev., 2018) (“Nationstar's failure to allege prejudice 

resulting from defective notice dooms its claim that the defective notice invalidates the HOA 

sale.”).   

The 9th Circuit Court of Appeals interprets West Sunset 2050 in the same manner as US 

Bank – to wit “Without a showing of prejudice, the court in West Sunset refused to protect a deed 

of trust from being extinguished by an HOA foreclosure sale.”  Nationstar Mortgage, LLC v. 

River Glider Avenue Trust, 812 Fed.Appx. 524, 524-525, 19-15760 (9th Cir., July 9, 2020).   

 Not mailing the HOA NOD to US Bank prejudiced it in that US Bank did not receive the 

statutorily guaranteed 90 day period to address the HOA Lien.  NRS 116.31162(1)(c) and (3).  

As testified to by US Bank, US Bank would have paid the superpriority portion of the HOA’s 

lien had it received the HOA NOD.  And it is undisputed that A&K did not send the HOA NOD 

to US Bank.  Pursuant to the Nevada Supreme Court’s decision following the appeal of this case, 

“had U.S. Bank received notice of default, it would have paid the lien off and charged its 

borrower…[and t]his testimony…establishes the lack of notice and prejudice needed to void the 

sale.”  US Bank (supra), at 204.  

c. THE HOA SALE SHOULD BE SET ASIDE UNDER SHADOW 
CANYON. 
 

U.S. Bank has a fallback position: Even if the sale was not void, it was voidable, because 
the low sale price, notice deficiencies, and other irregularities establish that “the sale was 
affected by some element of fraud, unfairness, or oppression.” Nationstar Mortg., LLC v. 
Saticoy Bay LLC Series 2227 Shadow Canyon, 133 Nev. 740, 746, 405 P.3d 641, 646 
(2017); see  Shadow Wood Homeowners Ass'n, Inc. v. N.Y. Cmty. Bancorp, Inc., 132 
Nev. 49, 56, 366 P.3d 1105, 1110 (2016); Golden v. Tomiyasu, 79 Nev. 503, 514, 387 
P.2d 989, 995 (1963). Under these cases, mere inadequacy of price is not in itself 
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sufficient to set aside the foreclosure sale, but it should be considered together with any 
alleged irregularities in the sales process to determine whether the sale was affected by 
fraud, unfairness, or oppression. Shadow Canyon, 133 Nev. at 749, 405 P.3d at 648. 
Though not determinative, the price/fair-market-value disparity is a relevant 
consideration because a wide disparity may require less evidence of fraud, unfairness, or 
oppression to justify setting aside the sale. The relationship is hydraulic: where the 
inadequacy is palpable and great, very slight additional evidence of unfairness or 
irregularity is sufficient to authorize the granting of the relief sought. Id. 

 
U.S. Bank (supra), at 205-206 (internal quotations omitted) (emphasis added). 
 

i. The price paid for the Property by Resources was inadequate. 

The HOA sold the Property to Resources at the foreclosure sale for the grossly 

inadequate sum of $5,331.00. Exhibit 8.  At the time of the HOA Sale, the Property had a fair 

market value of $48,000.00. Exhibit 7, at 13:1-18; Exhibit 11.  Resources thus purchased the 

Property for 11% of fair market value.  Accordingly, this price inadequacy here is “palpable and 

great.”  Shadow Canyon (supra), at 749; Shadow Wood (supra), at 60 (recognizing Restatement 

definition of gross inadequacy as a sale price for less than 20% of fair market value.) U.S. Bank 

(surpra), at 206 (“While the district court did not determine what the property's fair market value 

was, the record evidence suggests that the $5,331 bid price fell somewhere between 10% and 

15% of its fair market value.”) (emphasis added). 

This Court should reject any argument that fair market value is the incorrect measure.  

The Nevada Supreme Court already recognized fair market value is the measure by which to 

determine price inadequacy.  “Golden recognized that the price/fair market value disparity is a 

relevant consideration because a wide disparity may require less evidence of fraud, unfairness, or 

oppression to justify setting aside the sale.”  Shadow Canyon (supra), at 749.  The Restatement 

approach, cited in Shadow Canyon and Shadow Wood defines fair market value as: 

The standard by which "gross inadequacy" is measured is the fair market value of the real 
estate. For this purpose the latter means, not the fair "forced sale" value of the real 
estate, but the price which would result from negotiation and mutual agreement, after 
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ample time to find a purchaser, between a vendor who is willing, but not compelled to 
sell, and a purchaser who is willing to buy, but not compelled to take a particular piece of 
real estate. 
 

Restatement (Third) of Property (Mortgages) § 8.3 cmt. b (1997) (emphasis added). 

 Since the HOA sold the property for a grossly inadequate price, this Court need only find 

“very slight additional evidence of unfairness or irregularity” in order to set the HOA Sale 

aside.” U.S. Bank, (supra) at 205-206. 

ii. Unfairness and other irregularities in the sale, in light of the 
inadequate price, require setting the HOA Sale aside to the extent 
that it purports to extinguish US Bank’s DOT. 

 
The grossly inadequate price, combined with the problems with the notice of default—

even assuming U.S. Bank received the notice of sale—presents a classic claim for equitable 

relief under Shadow Canyon, Shadow Wood, and Golden. U.S. Bank (supra), at 449.  “Classic” in 

the sense that failure to send statutorily required notices is a specific example of an irregularity 

that rises to the level of fraud, oppression, or unfairness sufficient to set an HOA sale aside.  

Shadow Canyon (supra), at 749 fn.11. Additional “collusion between the winning bidder and the 

entity selling the property” is grounds to set an HOA foreclosure sale aside. Id.  

Not much need be said as to the HOA’s failure to send the statutorily required notices.  

A&K admitted this fact in its deposition and at trial that the HOA NOD was not sent to US Bank.  

This fact is uncontroverted, as argued above.  Accordingly, the HOA Sale should be set aside 

under Shadow Canyon.  

Finally, the relationship between Resources, its principal, Eddie Haddad, and A&K is 

clearly unsettling.  “Also concerning, but not addressed by the district court, was the evidence 

U.S. Bank offered respecting Haddad's attorney-client relationship with one of the lawyers at 

Alessi & Koenig.”  U.S Bank (supra), at 449.  Mr. Alessi testified that it was not unusual, and 
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relatively routine, for Alessi & Koenig to represent a purchaser when Alessi & Koenig was 

acting as the trustee. Exhibit 6, at 97:1-6.  Eddie Haddad testified that attorneys from Alessi & 

Koenig did legal work for him and specifically quiet title work involving HOA foreclosures. Id., 

at 157:21-25; 158:1-21.  Mr. Alessi testified it was generally known that his sales were 

tantamount to “inheriting what seems to be never ending lawsuits” and that this knowledge was 

“common sense.” Id., at 91:15-16.  The evidence clearly supports a conclusion that Resource 

Group was related to A&K (the HOA Sale trustee).  And having a relationship with the party 

responsible for sale of the property is more egregious than a relationship with the mortgagee.   

Byers v. Surget, 19 How. 303, was a case of sheriff's sale at a very grossly inadequate 
price, and the purchaser was an attorney in the case. Mr. Justice Daniel, delivering the 
opinion of this court, after giving a history of the transaction, said: "Such is the history of 
a transaction which the appellant asks of this court to sanction; and it seems pertinent 
here to inquire, under what system of civil polity, under what code of law or ethics, a 
transaction like that disclosed by the record in this case, can be excused, or even 
palliated. 
 
Graffam v. Burgess, 117 U.S. 180, 193 (1886).  An insider relationship, such as that 

between Resource Group and Alessi & Koeng, was ruled, in Texas, to be unfairness sufficient to 

justify setting aside a sale. Kauffman & Runge v. Morriss, 60 Tex. 119, 1883 Tex. LEXIS 276 

(1883).  

iii. Resources is not a bona fide purchaser for value.  
 

First and foremost, “a party's status as a BFP is irrelevant when a defect in the foreclosure 

proceeding renders the sale void.” Bank of America v. SFR Investments Pool 1, LLC, 134 Nev. 

604, 612, 427 P.3d 113, 121 (Nev., 2018).  Thus, if this Court finds that the sale was void, 

pursuant to section (V)(b), above, then the Court need not make a determination as to whether 

Resources is a bona fide purchaser.  The follow establishes that Resources is not a bona fide 

purchaser. 
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