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Mobion 4o with dved Comeeld -

"

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
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DATED: this
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CLERK OF THE COURT

Indian Spnngs, Nevada 89018

4
3 INTHE E \‘c\\(ér\u JUDICIAL DISTRICT COURT OF THE
6
; STA’I'EOFNEVADAINANDFORTHECOUNTYOP (’lO&F\L
&g'}'OA‘Q OS\V MQ)\/O((\JO(
95 @O&\(\-\—\% |
10] vs. g . ) Case No. 213301156 - |
njrcank Hearang Dept. No. QO
al Defondorii— Docket
Date of Hearing: 06/05/14
Time of Hearing: 8:30 AM
17} ‘ORAL ARGUMENT REQUESTED, Yes — _No__ *
COMES NOow, Defendant, EW Ci(\\ H(?C}rm N\, proceeding in proper person

21 C Q¢ Q A l d
224  This Motion is made and based on all Papers and pleadings on file with the Clerk of the Court
23 | which are hereby incorporated by this reference, the Points and Authorities herein, and attached
24 § Affidavit of Defendant, '
25 DATED: this 1) dayofM(}(x , 2014
b=
26} ® B\‘srjz%/l./ \L-Lw\
o W [ $—
27 | Deferden+7In Propria P%nam
E )
1 .
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POINTS AND AUTHORITIES

NRS 7.055 states in pertinent part:

1. An attorney who has been discharged by his client shall upon demand and payment of the fee
due from the client, immediately deliver to the client all papers, documents, pleadi gs and ﬂﬁ

of tangible personal property which belong to or were prepared for that client.

2. .. Ifthe court finds that an attorney has, without just cause, refused or neglected to obey its
order given under this section, the court may, after notice and fine or impnson him unti] the

contempt purged. Ifthe court finds that the attorney has, without just cause, withheld the

client’s papers, documents, pleadings, or other property, the attorney is liable for costs and

attorney’s fees.

Counsel in the above-entitled case was court-appointed due to Defendant’s indigence. Defendant

does not owe counsel any fees.

WHEREFORE, Defendant prays this Honorable Court, Grant his Motion to Withdraw Counsel

and that counsel deliver to Defendant all papers, documents, pleadings, discovery and any other

tangible property which belong to or were prepared for the Defendant to allow Defendant the proper

assistance that is needed to insure that justice is served,

DATED: this _\_gday ofMO\Lj ,2044d.

Respectfully submitted,

an\e Heenvyhdy # (COLYYS

T

VefenclentAn Propria Personam
Post Office Box 650 [HDSP]
Indian Springs, Nevada 89018
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NAME: g‘cw\L H(LOWT‘{YLC\:\(? 1 \O0HY S

HIGH DESERT STATE-)PRISON
P.O. BOX 650
INDIAN SPRINGS, NEVADA 89018

DATE: M&&j |y ;l()lt[r

w: Lo\ Acaold
WYY S Maruland -
Proulos VM\C%S;M\/
woo

SUBJECT: TERMINATION OF COUNSEL/TRANSFER OF RECORDS
ense to.: (~\H-2AU59 - |
DEPT. NO.: ()
<_:ASE NAME: YHvenle HQﬁrﬁ%\Lr

Please be édvised that from this date forward, your authority as Attorney
of Record in the above-stated action is hereby terminated. All of the professional
relations of Attomey and Client do hereby cease.

Please enter your withdrawal from this action with the Court immediately.

Pursuant to NRS 7.055, I respectfully request that you deliver to me,
forthwith, all documents, papers, pleadings and tangible perscnal property that
is in your possession that relates to the above-named action.

Your prampt attention to this request is genuinely appreciated.

Respectfully,

L kgl

rr7r
A
VAV
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding L\O‘-{(ﬂb and

coHoN Y0 Withdlraw) Caongcgl -

(Title of Document)

filed in District Court Case number

FO Does not contain the social security number of any person.

-OR-

O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a
for a federal or state grant.

CAb gl Mag 12,004
fgnature T te

Yrank e @rr\ing

Print Name

oy Sndond—

Title

public program or for an application
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CERTFICATE OF SERVICE BY MAILING
L?ron\(,\\mwupul  hereby certify, pursuant to NRCP 5(b), that on this __
3 | day of ,20 Imailedatrueandcorrectcopyoftheforegomg,“\ibhu,omd

4] pobion o withdma) Cooneal »

| cC-FILE

DATED: this' | day of E:&[ ‘fff , 20_\4—_..

—_—

b H

e\
cgbo*;—GSO [HDSP]
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war 15 2045

RECEIVED

1 EKQHL Weorrinag %“t'

Post O%T!elg:;%%%a Pers’on]am CLERK OF THE COURT

Wit draw) Coonge |

will come on for heaé-mg before the above-entitled Court on the

| 99 dayof June ,2014
at the hour of o'clock 2 M. In Department 2 0

of said Court.

CCFILE

DATED: this \Q day of MO{ 42044

WV,
B(.‘"4/»/‘——/ d .

H

BEOURT

W

K21 EIRK ORTH
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1
2
3
4
5 DISTRICT COURT
6 —COUNTY, NEVADA
7
8
9 :
10k vs, Case Ncﬁ /QCN/S 9 ’/
11 Dept. No.
12 Docket
13 -
14 ORDER
15 Upon reading the motion of defendant, , requesting
16 || withdrawal of counsel, ._ - , Esq., of the Clark céunty Public

17 | Defender’s Office, and Good Cause Appearing,

18 IT IS HEREBY ORDERED that defendant’s Motion for Withdrawal of Counsel is

19 \ GRANTED.

20 ﬂ IT IS HEREBY FURTHER ORDERED that Counsel deliver to defendant at his address, all
21 l documents, papers, pleadings, discovery and any other tangible property in the above-entitled case.

22

23 DATED and DONE this day of , 20
24
25
26 C-13-297 169 -
L& ! DISTRICT COURT JUDGE
27 Leﬂ SIde Filing

* _‘IIIIll/llllﬂlll)ﬁlﬂllllllIIIIIIIIII?l
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PLEASE FILE
LEFT SIDE
Case No,

(1329159~

IN THE JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF,
Petitioner,
C-13-201169-1
'LSF
vs- li:;'z?t;’; Filng

___ (O,

— e ——

RDER APPOINTING COUNSEL

Petitioner,

_ hag filed a proper person REQUEST FOR
APPOINTMENT OF COUNSEL, to represent him on his Petition for Writ of Habeas Corpus (Post-

Conviction), in the above-entitled action.

The Court has reviewed Petitioner's Request and the entire file in this action, and Good Cause

Appearing, [T [S HEREBY ORDERED, that petitioner’s Request for Appointment of Counsel is
GRANTED.

IT IS FURTHER ORDERED that

, Esq., is
appointed to represent Petitioner on his Post-Conviction for Writ of Habeas Corpus.
Dated this day of ,20
Submitted by DISTRICT COURT JUDGE

Petitioner, In Proper Person

5
255
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INTHE EA@N+H  JUDICIAL DISTRICT COURT OF THE % 4 ﬁ:ﬁ

“STATE OF NEVADCAA IN AND FOR
THE COUNTY OF ar. : CLERK OF THE COURT

Fank Hearcwe,
Petitioner,~ MOTION FOR THE APPOINTMENT
OF COUNSEL

Vs~ Date: 12/04/14
Time: 8:30 AM

Stk , of Mooda, REQUEST FOR EVIDENTIARY HEARING

Respondents.

COMES NOW, the Petitioner, WﬂL \‘\Q_O\Y‘ i Y\?\) , proceeding pro se, within the

above entitled cause of action and respectfully requests this Court to consider the appointment of counsel

for Petitioner for the prosecution of this action.

This motion is made and based upon the matters set forth here, N.R.S. 34.750(1)(2), affidavit of *

Petitioner, the aitached Memorandum of Points and Authorities, as well as all other pleadings and

documents on file within this case.

MEMORANDUM OF POINTS AND AUTHORITIES

L_STATEMENT OF THE CASE

This action commenced by Petitioner E N L&&Q QXYY 58) , in state custody,

pursuant to Chapter 34, et seq., petition for Writ of Habeas Corpus (Post-Conviction).

IL STATEMENT OF THE FACTS

To support the Petitioner’s need for the appointment of counsel in this action, he states the

following:

1. The merits of claims for relief in this action are of Constitutional dimension, and

%102 90 ACN
a3Aizo3Y

Petitioner is likely to succeed in this case.

RECEIVED

XA NOV 12 201
CLERK OF THE COURT

1¥N00 FHL 40 My
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2. Pelitioner is incarcerated at the Ely State Prison in Ely, Ncvada. Petitioner is unable
to undertake the ability, as an attorney would or could, to investigate crucial facts
involved within the Petition for Writ of Habeas Corpus.

3. The issues presented in the Petition involves a complexity that Petitioner is unable to
argue cffectively.

4. Petitioner does not have the current legal knowledge and abilities, as an attorney
would have, to properly present the case to this Court coupled with the fact that
appointed counsel would be of service to the Court, Petitioner, and the Respondents
as well, by sharpening the issues in this case, shaping the examination of potential
witnesses and ultimately shortening the time of the prosecution of this case.

5. Petitioner has made an effort to obtain counsel, but does not have the funds
necessary or available to pay for the costs of counsel, see Declaration of Petitioner.

6. Petitioner would need to have an attorney appointed to assist in the determination of
whether he should agree to sign consent for a psychological examination.

7. The prison severely limits the hours that Petitioner may have access to the Law
Library, and as well, the facility has very limited legal research materials and
Sources.

8. While the Petitioner does have the assistance of a prison law clerk, he is not an
attorney and not allowed to plead before the Courts and like Petitioner, the legal
assistants have limited knowledge and expertise.

9. The Petitioner and his assisting law clerks, by reason of their imprisonment, have a
severely limited ability to investigate, or take depositions, expand the record or
otherwise litigate this action.

10. The ends of justice will be served in this case by the appointment of professional
and competent counsel to represent Petitioner.

1L ARGUMENT

Motions for the appointment of counsel are made pursuant to N.R.S. 34.750, and are addressed to

the sound discretion of the Court. Under Chapter 34,750 the Court may request an attorney to represent any

257




such person unable to employ counsel. On a Motion for Appointment of Counsel pursuant to N.R.S,
34.750, the District Court should consider whether appointiment of counsel would be of service to the
indigent petitioner, the Court, and respondents as well, by sharpening the issues in the case, shaping
examination of witnesses, and ultimately shortening trial and assisting in the just determination.

In order for the appointment of counsel to be granted, the Court must consider several factors to be
met in order for the appointment of counsel to be granted; (1) The merits of the claim for relief: (2) The
ability to investigate crucial factors; (3) whether evidence consists of conflicting testimony effectively
treated only by counsel; (4) The ability to present the case; and (5) The complexity of the legal issues raised
in the petition.

OL  CONCLUSION
, Based upon the facts and law presented herein, Petitioner would respectfully request this Court to
weigh the factors involved within this case, and appoint counsel for Petitioner to assist this Court in the just
determination of this acticn
Datedthis_t_dayof __ Novensbar™ , 20 1Y

Ely State Prison
P.O. Box 1989
Ely, Nevada 89301

Fant Yeor

Petitioner.

YERIFICATION
I declare, affirm and swear under the penalty of perjury that all of the above facts, statements and

assertions are true and correct of my own knowledge. As to any such matters stated upon information or

belief, I swear that [ believe them all to be true and correct.

Datedthis__t  dayof __ Woutan oy~ , 20. Lﬁ[.

Fan\ \-\QQCC\(\O\

Petitioner, pro per.

3
258




CERTWICATE QF SERYICE BY MAIL
FFQHK\'\QQF [ ATAY _ hereby certify pursuant to N.R. C.P.

-
5(b),lhalonlhh\-£ day of “D\)QJM\OQJY" , of the year 20 \\{, 1 mailed a trus and

correct copy of the foregoing, MOTION FOR THE APPOINTMENT OF COUNSEL; REQUEST

FOR EVIDENTIARY HEARING, to the following:

Carl  Beonid Uy oF e oot S_‘mgmﬂégsag
Name Name

Name

200 92!?333 e f%ﬂ:‘ Fleor % 33«‘?5{— A%—\’gfrr\%
i e/
lasieal NV 39755

A

Petitiober ——




AFFIRMATION PURSUANT TO: N.R.S. 239B.010

[, HEREBY CERTIFY THAT | AM THE UNDERSIGNED
INDIVIDUAL AND THAT THE ATTACHED DOCUMENT

THAT IS ENTITLED: Srvan'v = Y\e onvindy
, S NOT

CONTAIN THE SOCIAL SECURITY NUMBER OF ANY
PERSON, UNDER THE PAINS AND PENALTIES OF
PERJURY, THIS,H ,DAY OF,__ Mmooy, 2014,

SIGNATURE: <—%k L.};(%M—_D

INMATE NAME PRINTED: Fanv¢ /-/mrm ng
INMATE NUMBER:  /00{¢/¢/—

ADDRESS: ELY STATE PRISON, P,Q, BOX 1989, ELY, NV 89301
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STEVEN B. WOLFSON ERK OF THE COURT
Clark County District Attorney ct

Nevada Bar #001565

H. LEON SIMON

Chief Deputy District Attorney

Nevada Bar #000411

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671 -2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-VS- CASENO: C-13-291159-1

FRANK HEARRING, aka, :
Frank Hearring, Jr. #1774466 DEPTNO: XX

Defendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION FOR THE APPOINTMENT OF
COUNSEL AND OPPOSITION TO DII?I%ENDAgT’S REQUEST FOR EVIDENTIARY

DATE OF HEARING: DECEMBER 4, 2014
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through H. LEON SIMON, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Motion for
Appointment of Counsel and in Opposition to Defendant’s Request for Evidentiary Hearing,

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

1
i
i

WA2013R081\77\13F08177-RSPN-(HEARRING__FRANK)-001 DOCX
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‘ 1 POINTS AND AUTHORITIES
2 STATEMENT OF THE CASE
3 On July 15, 2013, Defendant Frank Hearring was charged by way of Information with
4 || Murder With Use of a Deadly Weapon (Category A Felony — NRS 200,010, 200.030,
5 || 193.165), Attempt Murder With Use of a Deadly Weapon (Category B Felony —NRS 193.330,
6 || 200.010, 200.030), Discharging a Firearm at or into Structure, Vehicle, Aircraft or Watercraft
7 || (Category B Felony — NRS 202.285), and Possession of Firearm by Ex-Felon (Category B
3 Fcldny — NRS 202.360). Pursuant to negotiations, on October 7, 2013, the State filed an
9 (| Amended Information charging Defendant with one count of Murder With Use of a Deadly
10 || Weapon (Category A Felony — NRS 200.010, 200.030, 193.165).
11 On October 7, 2013, Defendant was arraigned on the Amended Information and a
12 | Guilty Plea Agreement was filed in open court. Defendant pleaded guilty to the charge alleged
13 || inthe Amended Information.
14 On December 10, 2013, Defendant was sentenced for the murder charge to life in the
15 || Nevada Department of Corrections, with parole eligibility after ten (10) years, plus a
16 || consecutive term of a minimum of ninety-six (96) months and a maximum of two hundred
17 || forty (240) months for the use of the deadly weapon. Defendant received two hundred ninety-
18 | three (293) days credit for time served. The Judgment of Conviction was filed on December
19 || 30, 2013 and no direct appeal was taken.
20 On May 15, 2014, Defendant filed a pro per Motion to Withdraw Counsel. The district
21 || court granted the motion on June 12, 2014. On November 12, 2014, Defendant filed a pro per
22 || Motion for the Appointment of Counsel and Request for Evidentiary Hearing. The State
23 || responds as follows:
24 ARGUMENT
25 L THE COURT HAS DISCRETION TO APPOINT AN ATTORNEY
26 Defendant requests the appointment of counsel pursuant to NRS 34.750. In Coleman v.
27 || Thompson, 501 U.S. 722, 752 (1991), the United States Supreme Court ruled the Sixth
28 || Amendment provides no right to counsel in post-conviction proceedings. In McKague v.
S R ————
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} 1 || Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court similarly observed
| 2 || that “[tThe Nevada Constitution . . . does not guarantee a right to counsel in post-conviction
3 || proceedings, as we interpret the Nevada Constitution’s right to counsel provision as being
4 || coextensive with the Sixth Amendment to the United States Constitution.” Id. at 258.
5 NRS 34.750(1) provides that a court has discretion to appoint a defendant post-
6 || conviction counsel:
7 “[a] petition may allege that the Defendant is unable to pay the
costs of the proceedings or employ counsel. Ifthe court is satisfied
8 that the allegation of indigency is true and the petition is not
dismissed summarily, the court may appoint counsel at the time
9 the court orders the filing of an answer and a return. In making its
determination, the court may consider, among other things, the
10 severity of the consequences facing the petitioner and whether:
a% The issues are difficult;
11 b) The Defendant is unable to comprehend the
proceedings; or
12 (¢) Counsel is necessary to proceed with discovery.”
13 Additionally, the Nevada Supreme Court has observed that a petitioner “must show that
14 || the requested review is not frivolous before he may have an attorney appointed.” Peterson v.
15 || Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS
16 {| 177.345(2)).
17 While Defendant is not entitled to appointment of an attorney, under NRS 34.750 it is
18 || clear the court has discretion in determining whether to appoint post-conviction counsel.
19 || However, Defendant has yet to file a Post-Conviction Petition for Writ of Habeas Corpus.
20 || Thus, Defendant has not made a showing regarding frivolousness, the difficulty of the issues,
21 || oraneed for discovery. However, the consequences facing Defendant are severe, as Defendant
22 | isserving alife sentence with a possibility of parole after ten years, with a consecutive sentence
23 | of'eight to twenty years. Therefore, the State will leave the issue of appointment of counsel to
24 || the discretion of the court.
25 I. DEFENDANT IS NOT ENTITLED TO AN EVIDENTIARY HEARING
26 A defendant is entitled to an evidentiary hearing if his petition is supported by specific
27 || factual allegations, which, if true, would entitle him to relief unless the factual allegations are
28 || repelled by the record. Marshall v, State, 110 Nev. 1328, 1331, 885 P.2d 603, 605 (1994).
3
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“The judge or justice, upon review of the return, answer and all supporting documents which
are filed, shall determine whether an evidentiary hearing is required.” NRS 34.770(1).
However, “[a] defendant seeking post-conviction relief is not entitled to an evidentiary hearing
on factual allegations belied or repelled by the record.” Hargrove v. State, 100 Nev. 498, 503,
686 P.2d 222, 225 (1984).

In the instant case, Defendant’s request for an evidentiary hearing is extremely
premature. Defendant has yet to even file a Post-Conviction Petition: for Writ of Habeas
Corpus. Further, this Court has not yet determined whether Defendant’s writ has merit. See
NRS 34.770. Defendant fails to provide the court with specific allegations of how his rights
were violated. Therefore, this court should deny Defendant’s request for an evidentiary
hearing.

CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant’s Request for
Evidentiary Hearing be DENIED. The State leaves the issue regarding the appointment of
counsel to the discretion of the court.

DATED this 2§_ m day of November, 2014.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney

Nevada Bar #001565
BY

H. LEON SIMON U

Chief D%)uty District Attorney

Nevada Bar #000411
/!
I/

4
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 2@ ‘Wlday of

No\/ JUWlb LV, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

13F08177X/mc/L4

FRANK HEARRING #1006445
ELY STATE PRISON

P.0. BOX 1989

ELY, NV 89301

w41 o0

Secretary f({rﬂlézbistrict Attorney's Office
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CLERK OF THE COURT

IN THE Eio;v\ﬁ— \{-__JUDICIAL DISTRICT COURT OF THE STATE OF
NEVADA IN AND FOR THE COUNTY OF _ C lavk
THE STATE OF NEVADA ;
Plaintiff ; CASE NO. ({~\3-241159-)
; DEPT.NO. 20
V.
: JHearing Date: 01- 06- 2015

e ¢

' QY\KJHQQ mY\\_a)efendant. );Ti ne: 8: 30am

MOTION TO WITHDRAWAL PLEA

COMES NOW, Defendant, EO\Y'I )& HQ\QN ' 1‘(3 -, proceeding in proper

person, and moves this Honorable Court for an Order granting him permission to withdrawal his Plea

Agreement in the the case number ( ~]3-291(/ 5G—1 __, onthedate of 7Y in the month

of Ogi in the year20 | % _.where defendant was then represented by (| grl Ar nolc( as
counsel. This Motion is based on all papers and pleadings on file with the Clerk of the Court which are
hereby incorporated by this reference, and Points and Authorities herein and attached Affidavit of

;-

efendant.

Dated this 2O day of_Aloverzbey 2014

‘ﬁjndant in Proper Person

1

g RespectﬁJlIy_submined,
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MEMORANDUM OF POINTS AND AUTHORITIES

NRS. 176.165 PROVIDES:

A motion to withdraw a plea of guilty or nolo contendere

may be made only before sentence is imposed, or imposition of sentence is suspended,

To correct manifest injustice, the court, after sentencing, may set aside the judg-

ment of conviction and permit the defendant to withdraw his or plea.
Failure to adequately inform a defendant of the full consequencles of his/her
plea creates manifest injustice which could be corrected by setting aside the conviction

and allowing him/her to withdraw the guilty plea. Meyer v. State, 603 P,2d 1066 (Nev.

1979}, and Little v, Warden, 34 P.3d 540 (Nev.2001).

Defendant herein alleges that his/her plea is in error and must withdraw the plea

pursuant to the following facts: iNg s Guitty Pea o
Unlkwloulinigly mid fiitelligently Enftesed due 1o the Tack dhot delose Mtoeriey: Carl
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Therefore, pursuant to the facts and the law stated herein, Defentant requests

that his guilty plea be withdrawn.

Dated this <2[)_‘*}%:1,3); of Noveadoey zoy‘_—.

Respectfully Submitted,

/.

CERTIFICATE OF SERVICE BY MAILING

I, }F;#QVlk;,*¥Z§hV‘VfJV\C\ » hereby certify, pursuant to NRCP 5(b), that
)

on this ﬁgcif/day of Lhmjgmukmﬂf" R 2014, I mailed a true and correct copy of
the foregoing Motion 4 Withdrowd) e

by depositing it in the High Derest State Prison legal mail service provided through

’

the Law Library, with First class Postage prepaid, and addressed to the following:

Stven B. 1 o\lson ©-a.
DCO Lo s AL 2velfloov
Lasvegqs NV §G1SS

CC: File
Dated this QO day of No\/emhtbr' s Zoﬂé
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding MO‘HOQ

— o uwitndrawal Pl g

(Title of Document)

filed in District Court Case number C;' \5-2G 1159 -1

)ZD Does not contain the social security number of any person.
-OR-

O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit;

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

‘/J,_A/S(/,u S Kou Zo,20

Slg nature Date

Frank Ho mrm

Print Name

arfendut
. Title
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ORDR

STEVEN B. WOLFSON
Clark County District Attorney

Nevada Bar #001565

K. NICHOLAS PORTZ
Deputy District Attorney

Nevada Bar #012473

200 Lewis Avenue

Las Vegas, NV 89155-2212

(702) 671-2500

Attorney for Plaintiff

THE STATE OF NEVADA,
Plaintiff,

VS~

FRANK HEARRING, aka,
Frank Hearring, Jr. #1774466

Defendant.

Electronically Filed
12/15/2014 02:27:13 PM

%;.W

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-13-291159-1
DEPT NO: XX

ORDER DENYING DEFENDANT'S MOTION FOR THE APPOINTMENT OF
COUNSEL AND REQUEST FOR EVIDENTIARY HEARING

DATE OF HEARING:

DECEMBER 4, 2014

TIME OF HEARING: 8:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the

4th day of December, 2014, the Defendant not being present, in proper person, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through K. NICHOLAS

PORTZ, Deputy District Attorney, without argument, based on the pleadings and good cause

appearing therefor,
1
i
1
1
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IT IS HEREBY ORDERED that the Defendant's Motion for the Appointment of
Counsel and Request for Evidentiary Hearing, shall be, and it is DENIED, Court noted this is
premature as Defendant has not filed a Writ of Habeas Corpus to show what grounds he wants

to raise and if counsel nee&t/o be appointed and/or a hearing needs to be set.

DATED this_ 0" day of December, 2014.

T- Tar—

T JUDGEPD

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

Dépu District Attorney
Nevada Bar #012473

CERTIFICATE OF SERVICE
I certify that on the 1dhday of December, 2014, I mailed a copy of the foregoing
Order to:

FRANK HEARRING #1006445
ELY STATE PRISON

P.O. BOX 1989

ELY, NV 89301

. o

M. CRAWFORD [~ /7
Secretary for the Digtrict Attorney’s Office

13F08177X/mc/L4

2
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Electronically Filed

12/18/2014 03:09:36 PM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
CASE NO. C291159

Plaintiff,

vs. DEPT. NO. XX

FRANK HEARRING,

Defendant.

e s vaat” st “vat?” st “vat? st “vaut? st “vaut?

BEFORE THE HONORABLE JEROME T. TAO, DISTRICT COURT JUDGE

MONDAY, OCTOBER 7, 2013

RECORDER’S TRANSCRIPT OF JURY TRIAL

APPEARANCES:
For the State: MICHAEL J. SCHWARTZER
LINDSEY DAVIS JOSEPH
Deputies District Attorney
For the Defendant: CARL E.G. ARNOLD, ESQ.

RECORDED BY: SARA RICHARDSON, COURT RECORDER
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LAS VEGAS, NEVADA, MONDAY, OCTOBER 7, 2013, 10:06 A.M.

* % %k % % %k % %

THE COURT: Good morning, everybody, this is State versus Frank -- is it
Hearring or Hearring? I'm sorry.

MR. ARNOLD: Hearring, Your Honor.

THE COURT: -- Frank Hearring, C291159. Mr. Hearring is present in
custody with his attorney. It's my understanding that this case may have negotiated;
is that correct?

MR. ARNOLD: That’s correct, Your Honor.

MR. SCHWARTZER: That’s correct, Your Honor.

THE COURT: Can someone state the negotiation for the record?

MR. ARNOLD: | will, Your Honor. My client will be agreeing to plead guilty to
murder, second degree, with use of a deadly weapon. The State will retain the right
to argue.

MR. SCHWARTZER: That s correct, Your Honor.

THE COURT: All right, Mr. Hearring, can you move the microphone closer to
him?

MR. ARNOLD: Yes, Your Honor.

THE COURT: Thanks.

What is you true, full legal name, sir?

THE DEFENDANT: Frank Hearring, Junior.

THE COURT: And how old are you?

THE DEFENDANT: Twenty-eight.

THE COURT: How far did you go in school?

THE DEFENDANT: Eleventh grade.

Page 2
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THE COURT: Did -- so do you read, write, and understand the English
language?

THE DEFENDANT: Yes, sir.

THE COURT: Did you hear the statement of the negotiation that the
attorneys just made before me?

THE DEFENDANT: Yes, sir.

THE COURT: Do you agree with what they said?

THE DEFENDANT: Yes, sir.

THE COURT: How do you plead to the offense of second degree murder with
use of a deadly weapon which is a category A felony?

THE DEFENDANT: Guilty.

THE COURT: I have in my hand a written guilty plea agreement which
appears to have your signature on page five. Is this your signature?

THE DEFENDANT: Yes, sir.

THE COURT: Before signing this document did you read the entire
document?

THE DEFENDANT: Yes, sir.

THE COURT: Did you understand everything in the document?

THE DEFENDANT: Yes, sir.

THE COURT: Was your attorney available to answer any questions you may
have had about anything in this document?

THE DEFENDANT: Yes, sir.

THE COURT: Do you have any questions for me about anything in this
document?

THE DEFENDANT: No, sir.

Page 3
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THE COURT: Before | may accept your plea of guilty | must be satisfied that
your plea is freely and voluntarily entered, are you entering this plea freely and
voluntarily of your own free will?

THE DEFENDANT: Yes, sir.

THE COURT: Have any threats been made against you or anyone closely
associated with you in order to get you to enter this plea of guilty?

THE DEFENDANT: No, sir.

THE COURT: Other than the negotiations that have been stated, have any
promises been made to you to get you to enter this plea of guilty?

THE DEFENDANT: No, sir.

THE COURT: Have you discussed with your attorney the elements of the
crimes that you have been charged with and what the State must prove if you went
to trial, and have you and your attorney discussed any possible defenses that you
may have to the charges filed against you?

THE DEFENDANT: Yes, sir.

THE COURT: Do you believe that it is in your best interest to enter this plea
today instead of proceeding to trial on the charges against you?

THE DEFENDANT: Yes, sir.

THE COURT: Are you satisfied with the work that your attorney has done for
you in this case and the advice that you have been given so far?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Do you understand that the range of potential
punishments in this case is as follows: It is either life with the possibility of parole
after 10 years or a definite term of 10 years to 25 years plus a consecutive term of 1

to 20 years for the deadly weapon enhancement; do you understand that?
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THE DEFENDANT: Yes, sir.

THE COURT: All right, do you understand also that the matter of sentencing
is strictly up to court and that no one can promise you exactly what I'm going to do
at sentencing?

THE DEFENDANT: Yes, sir.

THE COURT: And you also understand that for these offenses you are not
eligible for probation?

THE DEFENDANT: Yes, sir.

THE COURT: All right. By entering your plea of guilty, you're giving up
certain valuable constitutional rights which I'm now going to list for you. The right to
a speedy and public trial before an impartial jury; the right to be confronted by
witnesses against you; the right to compel witnesses to testify on your behalf at trial;
the right to testify in your own defense or to refuse to testify at trial; and the right to
the assistance of an attorney at trial; do you understand all the rights that | just listed
for you?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that by entering your plea of guilty you are
forever waiving and giving up all of those rights?

THE DEFENDANT: Yes, sir.

THE COURT: Are you a citizen of the United States?

THE DEFENDANT: Yes, sir.

THE COURT: Are you currently under the influence of any controlled
substance or prescription medication or do you have any medical conditions that
might affect your ability to understand what we're talking about here today?

THE DEFENDANT: No, sir.

Page 5
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THE COURT: So in knowing all of this, do you still wish to enter your plea of
quilty?

THE DEFENDANT: Yes, sir.

THE COURT: Are you pleading guilty because in truth and in fact you are
quilty?

THE DEFENDANT: Yes, sir.

THE COURT: This is what the State is alleging that you did: On or about
May 17, 2013, within the County of Clark, State of Nevada, that you did willfully,
feloniously, without authority of law and with malice aforethought kill a human being
named Michael Jordan by shooting him with a deadly weapon, namely, a firearm.
So in other words, did you shoot and kill this gentleman, Michael Jordan?

THE DEFENDANT: Yes, sir.

THE COURT: And did you intend to do so? It wasn’t an accident or anything
like that?

THE DEFENDANT: No, sir, | didn’t intend to.

THE COURT: I'm sorry?

THE DEFENDANT: | didn’'t intend to.

THE COURT: You didn’'t intend to?

THE DEFENDANT: No, sir.

MR. SCHWARTZER: Your Honor, this was a transferred intent case. |
believe he was shooting at a man by the name of Clifford Watkins and shot
Michael Jordan; and therefore, there was a transfer of intent.

THE COURT: Oh, | see.

MR. ARNOLD: TI'll dispute that he was trying to shoot Mr. Watkins, but he was

shooting a firearm and Mr. Jordan died because of that.
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THE COURT: Okay. So did you -- did you intentionally point a firearm at
somebody and pull the trigger?

THE DEFENDANT: Yes, sir.

THE COURT: It wasn’t like an accidental discharge or something like that?
You weren’t target shooting, right?

THE DEFENDANT: No, sir.

THE COURT: Okay. So you intentionally pointed it at somebody, you
intentionally pulled the trigger, right?

THE DEFENDANT: Yes, sir.

THE COURT: And that shooting led to the death of Michael Jordan; you're
agreeing to that?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. State, are you satisfied with that?

MR. SCHWARTZER: Yes, Your Honor.

THE COURT: Allright. The Court finds the defendant’s plea of guilty is freely

and voluntarily made and he understands the nature of the offense and the
consequences of his plea; and therefore, accepts his plea of guilty, this matter is
referred to the Division of Parole and Probation for a presentence investigation
report and is set for entry of judgment and imposition of sentence on this in-custody
date and time.

THE CLERK: December 10" at 8:30.

MR. SCHWARTZER: December 10"?

THE CLERK: Yes.

MR. SCHWARTZER: Thank you.

THE COURT: All right, we’'ll see if that sentencing date holds with the way
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P&P’s been going, but, yeah. All right, thanks, everybody.

MR. ARNOLD: All right, thanks, Your Honor.

MS. JOSEPH: Thank you, Judge.

THE COURT: And, you know, just for the record, let me ask, State, anything
else that you want me to cover in the canvass? | know I'm a little bit past it, but |
can always go back. This is now the time to ask if there’s anything else particularly
that you want me to ask the defendant?

MR. SCHWARTZER: No, Your Honor. Thank you.

MR. ARNOLD: All right.

THE COURT: All right, thanks, everybody.

MS. JOSEPH: Thank you.

PROCEEDING CONCLUDED AT 10:11 A.M.

* % %k % % %k % %

ATTEST: |do hereby certify that | have truly and correctly transcribed the audio-
video recording of this proceeding in the above-entitled case.

'SARA RICHARDSON
Court Recorder/Transcriber
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STEVEN B. WOLFSON T
Clark County District Attorney CLERICOF THE COUR
Nevada Bar #001565

H. LEON SIMON

Chief Deputy District Attorney

Nevada Bar #000411

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASENO: (C-13-291159-1

FRANK HEARRING, aka, .
Frank Hearring, Jr. #1774466 DEPTNO: XX

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO WITHDRAW PLEA

DATE OF HEARING: JANUARY 6, 2015
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through H. LEON SIMON, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Motion to Withdraw
Plea.

This opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court,

i
1/
/4
1

WA2013R08 NIV 3F08177-RSPN-(HEARRING__ FRANK)-002.DOCX
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 15, 2013, the State charged Frank Hearring (hereinafter “Defendant™) by way
of Information with the following: Count 1 — Murder With Use of a Deadly Weapon (Category
A Felony —NRS 200.010; 200.030; 193.165); Count 2 — Attempt Murder With Use of a Deadly
Weapon (Category B Felony — NRS 193.330; 200.010; 200.030); Count 3 — Discharging
Firearm At or Into Structure, Vehicle, Aircraft or Watercraft (Category B Felony — NRS
202.285) and Count 4 — Possession of Firearm by Ex-Felon (Category B Felony — NRS
202.360).

On October 7, 2013, pursuant to negotiations, Defendant entered into a Guilty Plea
Agreement (“GPA”) with the State, wherein he agreed to plead guilty to one count of Murder
(Second Degree) With Use of a Deadly Weapon (Category A Felony —NRS 200.010; 200.030;
193.165). The same day, the court conducted a plea canvass on the record and thereafter
accepted Defendant’s plea. An Amended Information was filed in open court reflecting the
charge contained in the GPA.

On December 10, 2013, Defendant was present in court for sentencing, and was
sentenced to life imprisonment in the Nevada Department of Corrections with parole eligibility
after ten years, plus a consecutive sentence of a maximum of two hundred forty (240) months
and a minimum of ninety-six (96) months for the deadly weapon enhancement. Defendant
received two hundred ninety-three (293) days credit for time served. On December 30, 2013,
the court entered its Judgment of Conviction.!

On May 15, 2014, Defendant filed a Motion to Withdraw Counsel, seeking removal of

his court-appointed attorney, Carl Arnold, Esq. On June 12, 2014, the court granted the motion.
1

! Though the Nevada Supreme Court has held that a post-conviction petition for writ of habeas corpus is the exclusive
remedy to challenge a guilty plea afier sentence has been imposed, it has also made clear that a district court should
construe a post-sentence motion to withdraw guilty plea which otherwise complies with NRS Chapter 34 (including the
one-year time limit after a judgment of conviction within which to file) as a post-conviction petition for writ of habeas
corpus. Harris v. State, 130 Nev. __, _ , 329 P.3d 619, 628-629 (2014). Thus, a post-conviction motion to withdraw
guilty plea filed within the one year time limit should be decided on the merits, As such, the State contends the instant
motion should be construed as a post-conviction petition for writ of habeas corpus, and be decided on the merits.

2
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On November 12, 2014, Defendant filed a Motion for Appointment of Counsel and
Request for Evidentiary Hearing. The State filed its Response on November 25, 2014. On
December 4, 2014, the court denied the motion, finding the request for evidentiary hearing
was made prematurely and could be renewed in a Petition for Writ of Habeas Corpus.

| On December 10, 2014, Defendant filed the instant Motion to Withdraw Plea. The State

hereby opposes that motion as follows.

ARGUMENT

1. DEFENDANT HAS NOT DEMONSTRATED ANY MANIFEST
INJUSTICE TO WARRANT WITHDRAWAL OF HIS GUILTY PLEA
NRS 176.165 states that a motion to withdraw a plea of guilty may be made only before
sentence is imposed, but: “[t]o correct manifest injustice, the court after sentence may set aside
the judgment of conviction and permit the defendant to withdraw his plea.” See NRS 176.165;
Baal v. State, 106 Nev. 69, 72, 787 P.2d 391, 394 (1990). Three important factors in making
the determination of the presence of a “manifest injustice” are whether the defendant: 1) acted
voluntarily; 2) understood the nature of the charges against him; and 3) understood the

consequences of his plea. Wilson v. State, 99 Nev. 362, 373, 664 P.2d 328, 334 (1983). In the

instant matter, the record plainly indicates all three factors were present.

A. Defendant’s Counsel Did Not Coerce Defendant Into Entering the
Guilty Plea Agreement, Rather, Defendant’s Plea Was Freely and
Voluntarily Entered.

The law in Nevada clearly establishes that a plea of guilty is presumptively valid and

the burden is on a defendant to show that the plea was not voluntarily entered. Bryant v. State,
102 Nev. 268,272, 721 P.2d 364 (1986); Wingfield v. State, 91 Nev. 336, 337, 535 P.2d 1295,
1295 (1975). Patton v. Warden, 91 Nev. 1, 2, 530 P.2d 107, 107 (1975), suggests that the

presence and advice of counsel is a significant factor in determining the voluntariness of a plea
of guilty. Furthermore, the Nevada Supreme Court made clear in the case of Heffley v.
Warden, 89 Nev. 573, 575, 516 P.2d 1403, 1404 (1973), that the guidelines for voluntariness

3
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of guilty pleas “do not require the articulation of talismanic phrases. It is required only ‘that
the record affirmatively disclose that a defendant who pleaded guilty entered his plea
understandingly and voluntarily.”” Brady v. United States, 397 U.S. 742, 747-748, 90 S.Ct.
1463, 1470 (1970); United States v. Sherman, 474 F.2d 303 (9th Cir. 1973).

In determining whether a guiity plea is knowingly and voluntarily entered, the Court
will review the totality of the circumstances surrounding the defendant's plea. Bryant at 271.
The proper standard set forth in Bryant requires the Court to personally address a defendant at
the time he enters his plea in order to determine whether he understands the nature of the

charges to which he is pleading, Id. at 271. In Wilson v. State, 99 Nev. 362, 366, 664 P.2d

328, 330 (1983), the Nevada Supreme Court stated the following regarding the acceptance of

a guilty plea:

In Higby v. Sheriff, 86 Nev. 774, 476 P.2d 950 (1970), we
concluded that certain minimum requirements must be met when
a judge canvasses a defendant regarding the voluntariness of a
guilty plea. We held that the record must affirmatively show the
following: 1) the defendant knowingly waived his privilege
against self-incrimination, the right to trial by jury, and the right
to confront his accusers; 2) the plea was voluntary, was not
coerced, and was not the result of a promise of leniency; 3) the
defendant understood the consequences of his plea and the range
of punishment; and 4) the defendant understood the nature of the
charge, i.e., the elements of the crime.

Id. at 781, 476 P.2d at 963,
In State v. Freese, 116 Nev. 1097, 13 P.3d 442 (2000), the Nevada Supreme Court held

that a failure to conduct a ritualistic oral canvass does not mandate a finding of an invalid plea.
Instead, the Court found that a district court should not invalidate a plea as long as the totality
of the circumstances, as shown by the record, demonstrates that the plea was knowingly and
voluntarily made and that the defendant understood the nature of the offense and the
consequences of the plea. Id. at 448. As to Defendant’s claim that his attorney coerced him
into enter the Guilty Plea Agreement, it is counsel’s duty to recommend a plea negotiation the
attorney deems favorable to the defendant, but the ultimate responsibility to decide whether to

accept the negotiation is the defendant’s. Rhyne v. State, 118 Nev. 1, 38 P.3d 163 (2002).

4
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In the instant matter, Defendant entered a plea of guilty voluntarily in that he understood
the nature of the charges against him and the consequences of the plea. The written Guilty Plea
Agreement filed on October 7, 2013, and signed by Defendant, contained the following
language:

CONSEQUENCES OF THE PLEA

I understand that as a consequence of my plea of guilty
the Court must sentence me to imprisonment in the Nevada
State Prison for TEN (10) years to life OR the Definite term
of TEN (10) to TWENTY FIVE (25) years plus a
consecutive term of ONE (1) to TWENTY (20) years for
deadly weapon enhancement.

I have not been promised or guaranteed any particular
sentence by anyone. [ know that my sentence is to be
determined by the Court within the limits of the prescribed
statute.

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original
charge(s) against me with my attorney and [ understand the
nature of the charges against me.

I understand that the State would have to prove each
element of the charge(s) against me at trial.

I have discussed with my attorney any possible
defenses, defense strategies and circumstances which might
be in my favor.

All of the foregoing elements, consequences, rights, and
waiver of rights have been thoroughly explained to me by
my attorney.

I believe that pleading guilty and accepting this plea
bargain is in my best interest, and that a trial would be
contrary to my best interest.

I am signing this agreement voluntarily, after
consultation with my attorney, and I am not acting under
duress or coercion or by virtue of any promises of
leniency, except for those set forth in this agreement.

5
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My attorney has answered all my questions regarding
this guilty plea agreement and its consequences to my
satisfaction and I am satisfied with the services provided by
my attorney.

Guilty Plea Agreement, 10/07/2013 (emphasis added). The GPA also included a “Waiver of
Rights” section explaining that by signing the agreement, Defendant forfeited the privilege
against self-incrimination, the right to a speedy and public trial, the right to confront, cross-
examine, or subpoena witnesses, the right to testify in his own defense, and the right to appeal.

Id. at 4. Finally, a copy of the Information detailing the elements of the charge of Murder
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(Second Degree) With Use of a Deadly Weapon was attached to the GPA. See Id.
At the plea canvass, also conducted October 7, 2013, the court orally confirmed that Defendant
was entering the plea voluntarily, that he understood the charges against him, and that he

comprehended the consequences of the plea. The following exchange occurred between

Defendant and the court:

THE COURT: Before signing [the GPA], did you read the entire
document?

DEFENDANT: Yes, sir.

THE COURT: Did you understand everything in the document?

DEFENDANT: Yes, sir.

THE COURT: Was your attorney available to answer any questions
you may have had about anything in the document?

DEFENDANT: Yes, sir.

THE COURT: Do you have any questions for me about anything in the
document?

DEFENDANT: No, sir,

THE COURT: ...Are you entering this plea freely and voluntarily of
your own free will?

DEFENDANT: Yes, sir.

6
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1 THE COURT: Have you discussed with your attorney the elements of
2 the crimes that you have been charged with and what
the State must prove if you went to trial, and have you
3 and your attorney discussed any possible defenses that
4 you may have to the charges filed against you?
5 DEFENDANT: Yes, sir.
6 LN ]
7 THE COURT: Do you understand that the range of potential
g punishments in this case is as follows: It is either life
with the possibility of parole after 10 years or a definite
9 term of 10 years to 25 years plus a consecutive term of
1 to 20 years for the deadly weapon enhancement; do
10 you understand that?
11
DEFENDANT: Yes, sir.
12
13
14 THE COURT: Alright. By entering your plea of guilty, you’re giving
15 up certain valuable constitutional rights which I’'m now
going to list for you. The right to a speedy public trial
16 before an impartial jury; the right to be confronted by
the witnesses against you; the right to compel witnesses
17 to testify on your behalf at trial; the right to testify in
18 your own defense or to refuse to testify at trial; and the
right to the assistance of an attorney at trial; do you
19 understand all the rights that I just listed for you?
20 DEFENDANT: Yes, sir.
21
27 Reporter’s Transcript 10/07/13, p. 3-5. The court went on to discuss each element of
23 || the crime with Defendant and found he was entering the plea freely and voluntarily, and that
24 || he understood the nature of the offense and the consequences of the plea. Id. Thus, it is clear
o5 | that Defendant was at least twice apprised of the nature of the charges against him and the
76 || consequences of his plea.
57 Moreover, Defendant’s assertion that the plea was not entered knowingly and
ng | intelligently in that he was under the impression that proceeding to trial presented the risk of
7
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being sentenced to death is belied by the record. Pursuant to Nevada Supreme Court Rule 250,
where the State intends to seek the death penalty, it must file a notice in the district court
indicating such intent no later than 30 days after the filing of an information or indictment.
Nev. Sup. Ct. R. 250(4)(a). Here, the State filed an Information on July 15, 2013. Defendant’s
trial was set to begin the day his plea was entered on October 7, 2013. At no time during the
interim did the State file a notice of intent to seek the death penalty. As such, it is unlikely that
Defendant, represented by a seasoned defense attorney, held a genuine belief that a guilty plea
was necessary in order to avoid the death penalty. Further, even if Defendant’s belief was
genuine, the Nevada Supreme Court has found that a defendant’s fear of death does not

invalidate his guilty plea if he “voluntarily, knowingly, and understandingly consented to the

imposition of a prison sentence,” as Defendant did here. Conger v. Warden, 89 Nev. 263, 265,
510 P.25 1359, 1361 (1973) (citing North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160
(1970)).

Finally, Defendant’s bare allegation that he discovered after entering the guilty plea
that “the Grand Jury had insufficient evidence to substain [sic] a fixed determination of a guilt
penalty” does not amount to a “manifest injustice” sufficient to warrant withdrawal of his plea.
See Defendant’s Motion, p. 2. Defendant offers no specific facts or argument in support of the
contention that a jury would not have convicted him, and as such, the claim is purely
speculative.

Defendant understood the content of the Guilty Plea Agreement, the potential sentence,
and entered the plea knowingly and voluntarily. Indeed, because Defendant entered the plea

agreement pursuant to the advice of Counsel, under Jezierski, Defendant’s plea is

presumptively valid. Moreover, the record affirms that the ultimate decision to plead guilty
was indeed Defendant’s, pursuant to Rhyne. Thus, Defendant’s contention that his plea was
coerced by counsel or was otherwise involuntary is without merit. As such, Defendant’s plea

was valid and should not be disturbed on post-conviction review.
/i
i

8
29 5w:2013R081\77\13F08177-RSPN-(HEARRING__ FRANK)-002.D0CX




O 0 1 N Lt A W N

| T N T N T N o L o R s T O I o I e T e O e T e T S —y
o0 ~] N L R W= O W e s N W N~ O

B. Defendant Received Effective Assistance of Counsel.

Nevada has adopted the standard outlined in Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052 (1984), for determinations regarding the effectiveness of counsel. Under

Strickland, in order to assert a claim for ineffective assistance of counsel, the defendant must

prove that he was denied “reasonably effective assistance” of counsel by satisfying a two-
pronged test. Strickland 466 U.S. at 686-687, 104 S.Ct. at 2063-64; see State v. Love, 109
Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this test, the Defendant must show: first,
that his counsel’s representation fell below an objective standard of reasonableness, and
second, that but for counsel’s errors, there is a reasonable probability that the result of the
proceedings would have been different. See Strickland, 466 U.S. at 687—688 and 694, 104
S.Ct. at 2065 and 2068.

“Surmounting Strickland’s high bar is never an easy task.” Padilla v. Kentucky, 130

S.Ct. 1473, 1485 (2010). The question is whether an attorney’s representations amounted to
incompetence under prevailing professional norms, “not whether it deviated from best

practices or most common custom.” Harrington v. Richter, 131 S.Ct. 770, 778 (2011).

Furthermore, “[e]ffective counsel does not mean errorless counsel, but rather counsel whose
assistance is ‘[w]ithin the range of competence demanded of attorneys in criminal cases.’”
Jackson v. Warden, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975) (quoting McMann v,
Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449 (1970)).

The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was

ineffective. Means v. State, 120 Nev. 1001, 103 P.3d 35 (2004). The role of a court in

considering allegations of ineffective assistance of counsel is “not to pass upon the merits of
the action not taken but to determine whether, under the particular facts and circumstances of
the case, trial counsel failed to render reasonably effective assistance.” Donovan v. State, 94
Nev. 671, 675, 584 P.2d 708, 711 (1978) (citing Cooper v. Fitzharris, 551 F.2d 1162, 1166
(9th Cir. 1977)).

11
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Even if a defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687). “A reasonable probability is a probability sufficient to undermine

confidence in the outcome.” Id. Furthermore, claims asserted in a petition for post-conviction
relief must be supported with specific factual allegations, which if true, would entitle the

petitioner to relief, Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare”

and “naked” allegations are not sufficient, nor are those belied and repelled by the record. Id.

Here, Defendant’s only allegation in regard to counsel’s alleged ineffectiveness is that
counsel coerced Defendant into entering the Guilty Plea Agreement by failing to inform
Defendant that he was not death penalty-eligible. As previously discussed, it is counsel’s duty
to recommend a plea negotiation the attorney deems favorable to the defendant, but the
ultimate responsibility to decide whether to accept the negotiation is the defendant’s. Rhyne
v. State, 118 Nev. 1, 38 P.3d 163 (2002). Moreover, Defendant’s bare claim of ineffectiveness

is unsupported by specific factual allegations which would entitle him to relief. Finally,
Defendant has failed to establish prejudice, as he cannot show that had counsel’s alleged error
not occurred, he would have in fact proceeded to trial and ultimately received a lesser penalty
than that imposed pursuant to the Guilty Plea Agreement. As such, Defendant has failed to

satisfy the heavy burden he shoulders under Strickland, and has not established ineffectiveness

of counsel. Defendant’s guilty plea should therefore stand.
"
"
I
I
i
1
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CONCLUSION

Because Defendant entered the guilty plea voluntarily and knowingly in that he
understood the nature of the charges against him and the consequences of the plea, the State
respectfully requests that this Court reject Defendant’s attempt to withdraw the plea.

DATED this _/)™""" day of December, 2014.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY —
H. LEON SIMO
Chief Deputy District Attorney
Nevada Bar #000411

CERTIFICATE OF MAILING /
I hereby certify that service of the above and foregoing was made this @nﬂ{iay of

December, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

FRANK HEARRING #1006445
ELY STATE PRISON
P.0. BOX 1989
ELY, NV, 89301 €
/

AP

Secr££y for th Dlstrlct Attorney s Office

13F08177X/MF/mc/L4
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TO: COURT RECORDER, DEPT NG, XX, SARA RICHARDSON
Upon the application of the District Attorney's Office, by and through Deputy District
Artorney H, LEON SIMON, Appellate Division, attorey for Plaintiff in the above-entitled

matter, and good cause appearing therefor,
FUIS HEREBY ORDERED that an original and two (2} copies of Reporter's Transeript

of Proceedings on QUTOBER 7, 2013 {Plea), be prepared as soon as possible at State expense

in order for the State to adequately address the issues presented {n defendant’s post-conviction

matiers. P
Dated this |~ _ day of December, 2014, -
. }\Qg’“‘\\“\\“\

STHVEN B, WOLFSON
District Attorney

BY 4.
H. &
Chief' D epaw E};bmat Attorney
Nevada Bar #00041 1

WATOLSTOR I RIIFO8 77 FRANS-(HEA REING | FRANK_IRW DOCX
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MICHELLE SUDANO
Deputy District Attorney
Nevada Bar #13260

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

THE STATE OF NEVADA,
Plaintiff,
-VS-

FRANK HEARRING, aka,
Frank Hearring, Jr., #1774466

Defendanft.

Electronically Filed
01/16/2015 10:03:32 AM

o

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-13-291159-1
DEPT NO: XX

ORDER DENYING DEFENDANT'S MOTION TO WITHDRAW PLEA

DATE OF HEARING: January 6, 2015
TIME OF HEARING: 8:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the

6th day of January, 2015, the Defendant not being present, incarcerated in the Nevada
Department of Corrections, the Plaintiff being represented by STEVEN B. WOLFSON,
District Attorney, through MICHELLE SUDANO, Deputy District Attorney, without

argument, based on the pleadings and good cause appearing therefor,

I
11
1
1
"
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IT IS HEREBY ORDERED that the Defendant's Motion to Withdraw Plea, shall be,
and it is DENIED.
DATED this day of January, 2015.

STEVEN B. WOLFSON \
Clark County District Attorney
Nevada Bar #001565

BY 3‘ % :@ ~ 2
MI LLE SUDANO

Deputy District Attorney
Nevada Bar #13260

CERTIFICATE OF SERVICE

I certify that on the j{p¥t-day of <Zim , 2014, I mailed a copy of the
foregoing Order to:

FRANK HEARRING, BAC #1006445
ELY STATE PRISON

P.O. BOX 1989
BY %M\

ELY, NV 89301
Secretary for the District Attorney’s Office

13F08177X: ckb/L4

2
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Yook, Honeeivg# 100 FILED

Petrhonie. jn Ao-For "
S e e
- El, Nevnda 83301 - 0%‘6%&7'5

INTHE _&th JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
- COUNTY OF Clisels

Feadk *\—\enﬁiuig

Petitioner,

Case No.C-13-291{S9|
Dept. No. 2O

Docket

_Evidediney Hoaeing Reguesh]

State. oF Nevada
e K ——

Respondent(s).

St st Nt Nt gt N g gt t® et vmgat g

INSTRUCTIONS:
(1) This petition must be legibly handwritten or typewritten signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs
or arguments are submitted, they should be submitted in the form of a scparate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed 1n Forma Pauperis. You must have an authorized officer at the prison complete the
certificate as to the amount of money and securities on deposit to your credit in any account in the
institution. .

(4) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific institution of the department of corrections, name the warden or head of the institution.
If you are not in a specific institution of the department within its custody, name the director of the
department of corrections. A

(5) You must include all grounds or claims for relief which you may have regarding your

convig(@cfmmtence.

C-13-201159-1

- .

oo T

-
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Failure to raise all grounds I this petition may preclude you from filing future petitions
challenging your conviction and sentence.

(6) You must allege specific facts supporting the claims in the petition you file seeking relief
from any conviction or sentence. Failure to allege specific facts rather than just conclusions ma
cause your petition to be dismissed. If your petition contains a claim of incf'[ectivc assistance ofy
counsel, that claim will operate to waive the attorney-client privilege for the proceeding in which
you claim your counsel was ineffective.

(7) If your petition challenges the validity of your conviction or sentence, the original and one
copy must be filed with the clerk of the district court for the county in which the conviction
occurred. Petitions raising any other claim must be filed with the clerk of the district court for the
county in which you are incarcerated. One copy must be mailed to the respondent, one copy to the
attorney general’s office, and one copy to the district attorney of the county in which you were
convicted or to the original prosecutor if you are challenging your on'Final conviction or sentence.

Copies must conform in all particulars to the original submitted for fi ing.
PETITION
1. Name of institution and county in which you are resently imprisoned or where and who you
v El s{‘;n—\e*?g‘fsomwvxﬂvghs‘de Y
are presently restrained of your liberty: RoSteruned enee Raker

2. Name the location of court which entered the judgment of conviction under attack: k'rhe,
E161ith Judicial. Dicleict Coull ot (laek. Gounty , Nevada
3. Date of judgment of conviction: bee:embeﬁ 10,3013
4. Case number: C - 13-29115% - .
5. (a) Length of sentence: [O l/eﬁ}f-& o Life Wl‘ﬂ/’v with 8+ 20 (‘/'?AKS.

(b} If sentence is death, state any date upon which execution is scheduled:

6. Are you presently serving a sentence for a conviction other than the conviction under attack in

this motion:

Yes No \/ If“Yes™, list crime, case number and sentence being served at this time:

7. Nature of offense involved in conviction being challenged: M%Cgfca\fd bgquc’ee)
whh the Use oF A Deadly Wenpon (; catpavey A ﬁlow)

-2
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8. What was your plea? (Check one)
(a) Not guilty |
b) Guilty _ \/
(c} Nolo contendere
9. If you entered a guilty plea to one count of an indictment or information, and a not guilty plea

to another count of an indictment or information, or if a guilty plea was negotiated, give details ﬂg‘
Plea ok G by wes Mwuﬁnfelv Anel (v ﬂel/zqaf/lv _pade. AS well RS INVBfun~
ﬂy_iiﬁ‘kzed Due. 4o &EMS@ Athoavey SEE% VeARsS of /%mv

10. If you were found guilty after a plea of not guilty, was the finding made by: (check one)

(a) Jury
(b) Judge without a jury
11. Did you testify at trial? Yes No

12. Did you appeal from the judgment of conviction?
Yes __ No l
13. If you did appeal, answer the following:
* (a) Name of court:
(b) Case number or citation:
(¢) Result:
(d) Date of appeal:

(Attach copy of order or decision, if available).
14.) If you did not appeal, explain briefly why you did not: (7}13—- ‘Reason3 RS barnuse
L@oﬁm‘e A Plen /4qeeemav‘7"‘ with +he Sintes /47%24@:/ by the
Coersipm o Tmcom Defe:\//' tewpl Couvdel .

15. Other than a direct appeal from the Jjudgment of conviction and sentence, have you previously

filed any petitions, applications or motions with respect to this judgment in any court, state or

federal? Yes v No_

304




16. If your answer to No 15 was “Yes™, give the following information:
(@) (1) Name of court: [ IGHT Tadicial.. bISfﬂ

(2) Nature of proceedings:

(3) Grounds raised - _ Moton '75 W?WW @IV f%?@ﬁ W/)lb/’)
wiAs denved by TRial Cout?, § Supeame Gt MFiemed e
el Coueds Decision on” Give dste Sepgone cwet MAfizac decism
(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes_ _No _L
(5) Result:
(6) Date of result:

(7) If known, citations of any written opinion or date of orders entered pursuant to each

result;

(b) As to any second petition, application or motion, give the same information:

(1) Name of Court: N/ a

{
(2) Nature of proceeding; AL / a8
(3) Grounds raised: /V / 2

(4) Did you receive an evidentiary hearing on your petition, application or motion?

Yes No

(5) Result: N/ A
(6) Date of result: '\/ / A

(7) If known, citations or any written opinion or date of orders entered pursuant to each
result: /\/' / a

() As to any third or subsequent additional application or motions, give the same

information as above, list them on a separate sheet and attach.
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action
taken on any petition, application or motion?
(1) First petition, application or motion?
Yes i No_

Citation or date of decision:

(2) Second petition, application or motion?

Yes No

Citation or date of decision:

(e) If you did not appeal from the adverse action on any petition, application or motion,
explain briefly why you did not. (You may relate specific facts in response to this question. Your
response may be included on paper which is 8 ¥4 x 11 inches attached to the petition. Your response

may not exceed five handwritten or typewritten pages in length).

17. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion or application or any other post-conviction

proceeding? If so, identify:

(a) Which of the grounds is the samc:w;‘_ _ A—QSIQ-}WJC?.— G‘F
Counise] Joe Coersion oF A Guilty Plea Ageeernewt
(b) The proceedings in which these grounds were raised: %—7\/ 22 Mo'ha N "fo
Withdes/ Guilty Plea Rarcenont

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts

in response to this question. Your response may be included on paper which is 8 ¥ x 11 inches

attached to the petition. Your response may not exceed five handwritten or typewritten pages in

length). _

Recause.dhe A@gohk%&u oF %Plen Rareementt cyns Coeesed
by Defese Mherey when T cumited k.90 ¥8 Jvey Teinl.,

5
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18. If any of the grounds listed in Nos. 23(a), (b), (), and (d), or list-ed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate
specific facts in response to this question. Your response may be included on paper which is 8 V4 x
I'l inches attached to the petition. Your response may not exceed five handwritten or typewritten
pages in length). A[/ﬂ

NP

19. Are you filing this petition more than one (1) year following the filing of the judgment of

conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay.
(You must relate specific facts in response to this question. Your response may be included on

paper which is 8 2 x 11 inches attached to the petition. Your response may not exceed five

handwritten or typewritten pages in length). Peason(s Joe AN (/ de[HUS At the

One- wear gdeadline. was because. g Motun 4o erhdznu/ GWHU Plea
was Fled.

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the

judgment under attack?
Yes No \/

If “Yes”, state what court and the case number:

21. Give the name of each attorney who represented you in the proceeding resulting in your

conviction and on direct appeal: JD’G'E’I\/& ﬂ‘yﬂm e(/, (. ﬂﬂ/ Aelfd/d

22. Do you have any future sentences to serve after you complete the sentence imposed by the

judgment under attack?

Yes No If “Yes”, specify where and when it is to be served, if you know:
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23 Q.GROUND ONE ?ehﬁodea Alleges -Hnn—'\' Irmﬂ\en Negarhifin

N Ing AN | As S ade. Due.
‘o Teiel Counsels INEFective Assistance I \fiolerhon oF the.
Pelitiofecs Shith Amadmadt mdl Toueteedth Ameddmant Pight

23, (b) SUPPORTING FACTS (Tell your story briefly without citing cases or law): W

Defenise. Atineney Mwselq leﬂd Petthonte 1o believe he. ns
ind Rt ing the Pesutts <o the
mwsﬁ:J&def Qeeywq%i‘bmthmnw unfhil a¥tee
Rethionee’s Plea l\feqoh Afhonﬂhem CAvLsmq?eﬁ‘ha\fez b
ep wte thondee. Wis
— j iy frlessee chpege Feum ’?f‘rcsrcleqeee Mue—
deg 4o Seconid deqeee. Muedet. barayse SFteial Counsel s
Coersiod mdd Hhis decephonTorced | Petiionee Jo Pread Builly
o Avoid e, Death Penialty which he craftend Yhotdueto
Yepl Counsels Tedogmanice. oF NisBepresentorhon, he uindd e
Brefeeed o 79@40*\@\% INSRad oF Flea }pﬁﬁqr}mfwo,
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3. () GROUND TWO Petrboves A{/eqes that TRIAL Counce] 725//@/
ki) Treeiew) 2L L pmrecses puel Tt
endentt Llvestigntion oF the Yacds ankd ClRcym shmices o the.
Chse. ﬁeﬁdezﬂ\fq WQM venvess Ass/staice. oF Quirsel A ed o EAned.
23, (b) SUPPORTING FACTS (Tell your story briefly without citing cases or law): k
Coviet appoited Delonse Mlertey : (Carl Aol Yo Represend
Petrtionee.: et Heacting i # Hutdee Case v the #Ncbem
thichonreied p benfﬁﬁt/ ot Death, Teinl ¢ ouncel 3o/locd Y0 0P
eely Tifteeviée) witvesSes Hrat Petitiver. TFresertad 4o him by
why oF VisHaton i the Ok ContyDetohin (oifder., Rhonee
tleges that Guusel Tilute b inteien Potettin itwesses et
codd Ve exonpated bl Tesm the. Ceimy corssttuted bacl Rotioom-
ance. oF o ReasoNnhble Tial Atforvey iN Vidlekan oF $he. 62 fmad)-
et anel |92 Ay entlypenft- Right o Effectiveness Assistance.
oF Quuwse] el Pue PoscesS Prohts 4o (e libecty
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23, (c) GROUND THREE Bﬁq‘mféﬂ/}/feeea that-the 1ol (nze]
Renbleted TittFective Assishmie. oF Canel when he ailed 4o

(fsethe. %%WVMWWLQM%- -
m‘%ﬁﬁo«/ inf Wo/ﬁhwd oF his C2fretlmettHo Effectrve (e

23, (c) SUPPORTING FACTS (Tell your story briefly without citing cases or law): TTn@,

Pefrtiovee plleges tht toinl Qunse] Hiled 40 yse the Lanf O ce’s
“Relvinte “Toiesly Woz 1o peehem Tivestwondive chefios Such 48
Locate ferond] £ byl oF Maafeﬂ who vl have. made.
Stoteretts o bohaF ot Relihoere’s 4libi 1o the Cebre. of
Mutdere rrth the [{se O‘FACIM/V Wenpo/ Anel Exonarate him,
Y2em dam Such Ceraiml_ fctivity. This torluee of thetlse
oE - Pelvate T2 Mt/es%feisz that-Toil Cunsel. has choteny
o Cb denied >€/7'/IOA/E/€ A- ConBtrfectronm (B/W b A fly’e
CZ@m{,?,edceec/qu which lead b Betitinet’s” Ploa NMeaotwtion
becouse of TAER e Assistmee tem Cunse] 13/ Unalaton
oF His (b8 fmenBirert~y Eiectiveness of Coumse/ Clutlvg 4
Seeuwus reimand Resceedin Wy «
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D iROUND FOUR: ?ebﬁwAfeﬁﬂ//eaes Hhat ial Counsel fﬁiled
WUMM Strtes Aieney ey Witvess,

23, (d) SUPPORTING FACTS (Tell your story briefly without citing cases or law)m

TRelthoner coftedd thet pist Coummel Falled o perbeely Titearien
‘\)ﬂe&n’}eg ;; oy WMQ9S ‘jp_}_zgc,;e\fa%e,\uﬁn\(ess 30\H—

ms‘mg,ud. %moneamqh.s key wm(ess_}za@ei

b couee OF MISToeiontion cuth] they w M&%@g@w
Wt wing o Petitioved. and atheg Hack mades which Bstitiowed s
Pletwee s Expse i size. Much iigger Hhent the. Mﬁh&

teck males, At pRopee @i inl
gl A bedlee yiew &mswes wjm_@gs_&mmora buHemL
il ich

Violpteed Pelitioner’, (5 Amaﬂme«ﬂ'Cm\fSHuhao _B@Mﬂb
EFechive. Assistmice_dF Counsel qmzem‘ed unelee Hhe_ Sk
gl Jedepal Conbiduthion,
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Heinl Judge. anid Yo shal Georl Chvractee oF Welftione. |

23. (d) SUPPORTING FACTS (Tell your story briefly without citing cases or Iaw)n&
rhioNer. alleges  Inited o >pesent Mrligerhit,
Vid: oo duling Sentenepno nich he ACL favided (.o Se)
‘bdo ok Tial (’,ow\f&’[ Refused '-b‘r;rzesw Midjaphig Jes
( 14 m‘Hne, o.defts "huech Mempels., SCheo e:Hat—)
Uo ounSelo, MCM@IMZ ¢ athee Fa«fc&..ch»lcl hood
oS, ol Retrtioner % Supedvisor’s As well 43 Evpsloed. s
WTZMLTUAM cont Show Uienfene) Youlped s Telriovee s
Qenftentindg becanse Stertes Mioenied Peesenferd Fvidesce 1o
sw%owzi%ﬁcl Chateet ;hich Rendeced wla:z»
15 {vesS I 1o lrion oF Yhe Redttiondees &Jﬁ%@&?qu’S
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23| E_J GROUND S| X PMUN% A“egg.s that Teisl Counsel Yalled

Yo Hie & Motion o Ap\n\lco\oqwat_ EvAluation o Wie Stotes key
Wiiess AFRR Faowlig witvess had A INCONSISlent Statemestt

“leshmony dueii Peelimiinty heating.,

23, (¢} SUPPORTING FACTS (Teil your story briefly without citing cases or law )m
Pedihioner. M\gge_s Yook treinl Qounisel Foiled Yo Bile o Mobiod o4
‘Phyeolooical Evalution dou Hhe. dates ey witess oo iwng
cliscoveged Hhatthe shtes witwess “Tostimoniy . dueig %L%ummﬁm
Henti shaed Iconslbiiniy which Teinl Counse) Yoiled o TuesH
Iggb‘a«_ﬂ etitigee. Requasted Torthis Evnlun(hoﬁ 10 e conlucted
By Hleda o Motion with the Covets byt wpg Jold Mo ou reial
Counse L, This pedeced iINEFeativeness o Cowedl ol Hhe
“Teinl Mhoeey s Pret becouse Yhis key wiless wps the Stes

giﬁgj zﬂﬂéss 4 Aﬂ/Lw&:Ior—C’ et aned Eddm[ezg,g: ﬁ
C 1S Witve €S Z)l/ eelni
%Mﬁ%ﬁ of the

oF Petrhovees b@iﬂmenﬂWWM/ﬁ’ o Co
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WHEREFORE, 364/ 70N prays that the court erant T2k Heazﬂfc@

relief to which he may be entitled in this proceeding

EXECUTED at_Ely State ersonl, R0 Pali97

onthe 24 day of Marcin L2015
\. 52 ature of Peli;:oncr 3

YERIFICATION

Under penalty of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is

the Petitioner named in the foregoing petition and knows the contents thereof, that the pleading is

truc and correct of his own personal knowledge, except as to those matters based on information and

belief, and to those matters, he believes them to be true. \/L

ture of Petitiofer ~~——__ D

}MQ}, Yoniohs

Atttomey for Petitioner

Feo '-ZSSZ% .

3,
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CERTIFICATE OF SERVICE

I, WQ(\\{ ,\/\QQ‘(‘( WO\ + hereby certify pursuant to
", b
FRCP 5(b) that on this @4  day of Maveh , 2015, 1 did serve a

true and correct :‘.opy of the foregoingfpg'{f?’;!(}ﬂ 'Eﬂ WﬂflL O‘F }/Hl)ﬂéj &@DAS
(Post-Conlichon) RelieF ,

by giving it to a prison guard at Ely State Prison to deposit in the U.S. Mail,

sealed in an envelope, postage pre-paid, addressed to the following:

Steved B. Woban/ OFFiee. oF the. Moy Goveeal
2 Lewre fvenue 3B Flok. [00.N. Carson Shees]
LAs Veaas N.V. §9ISS Caesov Cry NV 83901-477

Fravid_Heox vy T 00y s
Ely State Prison ~

P.O. Box 1989

Ely, Nevada 89301

Y,
316




AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding 'F.K e

(Hbin) Fitition Joe. Weet-oF Hakeos (oepues (Prsi-Cotrichon) Relér

(Title of Document)

filed in District Court Case No. (- =(3 ‘9'?//5?‘/

IE/ Does not contain the social security number of any person.
-OR-
] Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-OR-

B. For the administration of a public program or
for an application for a federal or state grant.

GQMAJM 0324 /5

(Signature) 1 — (Date)

IS,
317
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+l/\ CLERK OF THE COURT
IN THE % JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF (ilavr K

CaseNo.c - \3’96“ ’ SQ“ \

' Wy G }
} .
Petitioner, } Dept. No. fQO
3
VS. } Docket No.
}
\MUDEM_MQ@, } 6-16-15
» 8:30am

Respondent.

REQUEST FOR RECORDS/COURT CASE DOCUMENTS

COMES NOW, Petitioner, Fﬁdd\k\(, \"\ Q¢ ‘\ O\ , pro per, and

respectfully moves this Honorable Court for an Order granting Petitioner a copy of any and all Court

records, including but not limited to, Pre-Trial Motions and Transcripts of any Hé4fifigs on same, Pre-Trial
Writs of Habeas éomus and Transcripts of any Hearings on same, any Evidentiary Hearings and
Tmnséripts of same, Trial Transcripts, any Post-Trial Petitions or Motions, and any and all Habeas Corpus
or other Post-Conviction Petitions and Transcripts of same.

POINTS AND AUTHORITIES

In Griffin v, Dllinois, 351 U.S. 12, 76 :S, Ct. 585, 100 L.Ed. 891, the United States Supreme Court

held that it violates the due process and equal protection clauses of the Fourteenth Amendment when a state

denies an indigent defendant the transcripts necessary for his appeal. The Court held:

“There can be no equal justice where the kind of a trial a man gets depends upon the
amount of money he has. Destitute defendants must be afforded as adequate appellate review as
defendants who have money enough to buy transcripts. * * * Plainly the ability to pay costs in
advance bears po rational relationship to the defendant’s guilt or innocence and could not be used
as an excuse to deprive a defendant of a fair trial

This Griffin principle has been applied in other U.S. Supreme cases as well. See Burns

v. Ohio, 360 U.S. 252, 79 :S. Ct. 1164, 3 L.Ed. 1209(Applicable to state collateral proceedings).

Also, Smith v. Bennett, 365 U.S. 708, 81 :S. Ct. 895, 6 L.Ed. 39(No requirement of paying

CLERK OF THE COURT

320 b




statutory filing fees). The Nevada Supreme Court has also adopted the Griffin principle to
Nevada. See State v. Eighth Judicial District Court, 396 P. 2d 680.

CONCLUSION
Based upon the above stated points and authorities and arguments, Petitioner respectfully requests

this Court to Grant this Request.

DATED this |\ day of May 2045
-/

CERTIFICATE OF SERVICE

I hereby cemfy pursuant to NR.CP. 5(b) that 1 am the Petitioner in the foregoing Notice of

MOthll and Request For Records/Court Case Documents on this \ % day of MQ\A .,

2OD§J I did serve a true and correct copy of the above mentioned document, by giving-it to a prison
official at the Ely State Prison to deposit in the U.S. Mail, sealed in an envelope, postage pre-paid, and

addressed as follows:

‘ CsO ‘ CC(I"(AV t\o(c{
(a5 E?Ufr’,t\/lﬁ gl5s , La; e_qm, 59/0

pATED tis | B dayot_ M AU 20 15, : _

Petitioner
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AFFIRMATION PURSUANT TO NRS 239B.030

L _Trad - Hean r\S _ , NDOC# _| O U<

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE

ATTACHED DOCUMENT ENTITLED Nptied b Regueg o

Lecord sl/ Covrk (956 DDcm enf<

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.
DATEDTHIS |Y  DAYOF MC(JUl ,20 (S .

SIGNATURE:; : At

—

INMATE PRINTED NAME: 74N ¥ /‘Il(ﬂGf}’/ ftﬂ
INMATENDOC# /{0 4/ e

INMATE ADDRESS: ELY STATE PRISON
P. O0.BOX 1989
ELY,NV 89301
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CLERK OF THE COURT

m1EE 3T sUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF _(lary

| CaseNo{ = 13-2G1159- |

Feawlle v }
Petitioner, ; » Dept. No._ 22O
V. i Docket No.
Stk of Neweda, i |
Respondént. o
NOTICE OF MOTION

TO: THE STATE OF NEVADA, Respondent,—>10v/gA_By. 1A01€€67)
C\Acr K_/ ~, County District Attorney, and ( Qk‘l A(t;g!d
16 dayof

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that on the
8:30am

, 20 jj at the hour of 9:66-0"clock A.M., or as soon thereafter as the

June-

parties may be heard, the undersigned will bring on for hearing the attached REQUEST FOR

RECORDS/COURT CASE DOCUMENTS, before the above-entitled Court, at the

Clarke C)OO(\-\'\! , Courthouse, in __LAS U}as ' , Nevada, in
— .
%: Department No. 20 , thereof.
0 O
e O
N W
XI .
~ F DATED this | J _ day of May L2015,
z & W,
- u Respectfully submitted,
\x,v 0 4 é/ o~
. e, T
o Petitioner
Ely State Prison \>
§ 0 P.O. Box 1989
o = M Ely, Nevada 89301-1989
T o O
A2
S m
§ & G
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OPWH

7l R
DISTRICT COURT
i3 FAY 29 P2
CLARK COUNTY, NEVADA
FRANK HEARING, ) (s gmnn
Petitioner, CLER: CF THECO
Case No: C-13-291159-1
Vs, > Dept No: XX
STATE OF NEVADA, o

Respondent, S . ORDER FOR PETITION FOJ

WRIT OF HABEAS CORPU$

Petitioner filed a petition for writ of habeachorpus (Post-Conviction Relief) on
May 22, 2015. The Court has reviewed the petition and has determined that a response would assist the
Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good
cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

th .
Calendar on the Z{ day of A\ij\ D '," ,201 _$, at the hour of

8.5 _ o’clock for further proceedings.

ITlSSOORDEREDTHISl day of /76?:4 -~ , 2015,

C-13-291158-1
OPWH
Order for Pelitlon for Writ of Habeas Corpt

.

District Courf/Jydge / A
ERIC J

gan3od

-1-

e )
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STEVEN B. WOLFSON CLERK OF THE COURT
Clark County District Attorney

Nevada Bar #001565

STEVEN OWENS

Chief Deputy District Attorney

Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA _

THE STATE OF NEVADA,

Plaintiff,

-vs- CASENO: C-13-291159-1

FRANK HEARRING, aka, .
Frank Hearring, Jr. #1774466 DEPTNO: -~ XX

Defendant.

STATE’S RESPONSE TO DEFENDANT’S POST-CONVICTION PETITION
FOR WRIT OF HABEAS CORPUS

DATE OF HEARING: AUGUST 4, 2015
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN OWENS, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Post-Conviction
Petition for Writ of Habeas Corpus.

" This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
"
H

W:2013FW081\77\13F08177-RSPN-(HEARRING __ FRANK)-003.DOCX

328




O 0 -1 O bW N

[ T NG T NG T NG T - TR N T N T N R N R S T o e T R e
00 =~ O L b W N = O Y e ~- N bW N = O

POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 15, 2013, the State charged Frank Hearring (hereinafter “Defendant”) by way

of Information with the following: Count 1 — Murder With Use of a Deadly Weapon; Count 2
— Attempt Murder With Use of a Deadly Weapon; Count 3 — Discharging Firearm At or Into
Structure, Vehicle, Aircraft or Watercraft; and Count 4 — Possession of Firearm by Ex-Felon.

On October 7, 2013, pursuant to negotiations, Defendant entered into a Guilty Plea
Agreement (hereinafter “GPA”) with the State, wherein he agreed to plead guilty to one count
of Murder (Second Degree) With Use of a Deadly Weapon. The same day, the court conducted
a plea canvass on the record and thereafter accepted Defendant’s plea. An Amended
Information was filed in open court reflecting the charge contained in the GPA.

On December 10, 2013, Defendant was present in court for sentencing, and was
sentenced to life imprisonment in the Nevada Department of Corrections with parole eligibility
after ten years, plus a consecutive sentence of a maximum of 240 months and a minimum of
96 months for the deadly weapon enhancement. Defendant received 293 days credit for time
served. On December 30, 2013, the court entered its Judgment of Conviction. Defendant did
not file a direct appeal.

On May 15, 2014, Defendant filed a Motion to Withdraw Counsel, seeking removal of
his’ court-appointed attorney, Carl Arold, Esq. On June 12, 2014, the court granted the
motion.

On November 12, 2014, Defendant filed a Motion for Appointment of Counsel and
Request for Evidentiary Hearing. The State filed its Response on November 25, 2014. On
December 4, 2014, the court denied the motion, finding the request for evidentiary hearing
was made prematurely and could be renewed in a Petition for Writ of Habeas Corpus.

On December 10, 2014, Defendant filed a Motion to Withdraw Plea. On December 22,
2014, the State filed an Opposition. On January 6, 2015, the district court denied Defendant’s

Motion, finding that Defendant’s claims of involuntariness were belied by the record and his

2
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claims of ineffectiveness were without merit. The district court filed its Order on January 16,
2015.

On March 30, 2015, Defendant filed the instant post-conviction Petition for Writ of
Habeas Corpus. The State responds as follows and requests that Defendant’s Petition be

denied.

ARGUMENT

In his Petition, Defendant raises a variety of ineffective assistance of counsel claims.
However, Defendant’s Petition is untimely, and he fails to demonstrate good cause and
prejudice to overcome this procedural bar.

L DEFENDANT’S PETITION IS UNTIMELY

Defendant’s Petition was not filed within one year after the filing of the Judgment of

Conviction, thus, his Petition is time-barred. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that

challenges the validity of a judgment or sentence must be filed

within 1 year of the entry of the judgment of conviction or, if an

appeal has been taken from the judgment, within 1 year after the
upreme Court issues its remittitur. For the mgoses of this

subsection, good cause for delay exists itP the petitioner

demonstrates to the satisfaction of the court:

Ea That the delay is not the fault of the petitioner; and

b) That dismissal of the petition as untimely will unduly prejudice

the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed

the Notice within the one-year time limit.

3
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Here, Defendant’s Judgment of Conviction was filed on December 30, 2013, and
Defendant did not file a direct appeal. Therefore, Defendant hat_i until December 30, 2014, to
file a timely Petition. However, Defendant’s instant Petition was not filed until March 30,
2015, several months after the one-year time frame expired. Thus, since Defendant’s Petition
is untimely, this Court must dismiss the Petition as time-barred under NRS 34.726.

II. DEFENDANT FAILS TO DEMONSTRATE GOOD CAUSE AND
PREJUDICE TO OVERCOME THE PROCEDURAL BAR

Defendant attempts to allege good cause by stating that his “reasons for any delays after
the one year deadline was because a Motion to Withdraw Guilty Plea was filed.” Pet. 6.

To show good cause for delay under NRS 34.726(1), a petitioner must demonstrate the
following: (1) “[t]hat the delay is not the fault of the petitioner” and (2) that the petitioner will
be “unduly prejudice[d]” if the petition is dismissed as untimely. Under the first requirement,
“a petitioner must show that an impediment external to the defense prevented him or her from
complying with the state procedural default rules.” Hathaway v. State, 119 Nev. 248, 252, 71
P.3d 503, 506 (2003) (citing Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537
(2001); Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director
Dep't Prisons, 105 Nev. 63, 66, 769 P.2d 72, 74 (1989). “An impediment external to the

defense may be demonstrated by a showing ‘that the factual or legal basis for a claim was not
reasonably available to counsel, or that some interference by officials, made compliance
impracticable.” 1d. (quoting Murray v. Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639 (1986)
(citations and quotations omitted)). Clearly, any delay in filing of the petition must not be the
fault of the petitioner. NRS 34.726(1)(a). Once a petitioner has established cause, he must
show actual prejudice resulting from the errors of which he complains, i.e., “a petitioner must
show that errors in the proceedings underlying the judgment worked to the petitioner’s actual
and substantial disadvantage.” State v. Huebler, 128 Nev. ,  ,275P.3d 91, 94-95 (2012)
(citing Hogan v. Warden, 109 Nev. 952, 95960, 860 P.2d 710, 716 (1993)).

Defendant fails to demonstrate good cause to overcome the procedural bar. Simply

because he was waiting for his pending Motion to Withdraw Guilty Plea is not an impediment

4
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external to the defense that prevented him from complying with the one-year time bar. In fact,
he raised some similar issues in his Motion, so he was clearly aware of these issues and could
have raised them in a timely Petition. Hathaway, 119 Nev. at 252, 71 P.3d at 506. Moreover,
Defendant fails to even allege actual prejudice. Instead, Defendant raises a variety of claims,
generally arguing that his counsel was ineffective for not interviewing witnesses, presenting
mitigating evidence, and filing motions. However, these claims are simply bare allegations,
as Defendant fails to explain what relevant information would have been obtained and how it
would have caused him to plead not guilty and pursue a trial. Molina v. State, 120 Nev. 185,
192, 87 P.3d 533, 538 (2004). Further, Defendant re-alleges claims from his Motion to
Withdraw Guilty Plea, which this court already denied as without merit. Thus, Defendant fails

to show that he would suffer any actual prejudice as a result of denying his procedurally barred
Petition. Accordingly, Defendant fails to demonstrate good cause and prejudice to overcome
the'procedural bar.
III. DEFENDANT IS NOT ENTITLED TO AN EVIDENTIARY HEARING
Defendant also requests an cvidentiary hearing. A defendant is entitled to an
evidentiary hearing only if his petition is supported by specific factual allegations, which, if
true, would entitle her to relief. Marshall v, State, 110 Nev. 1328, 1331, 885 P.2d 603, 605

(1994). “The judge or justice, upon review of the return, answer and all supporting documents
which are filed, shall determine whether an evidentiary hearing is required.” NRS 34.770(1).
Further, “[i]f the judge or justice determines that the petitioner is not entitled to relief and an
evidentiary hearing is not required, the judge or justice shall dismiss the petition without a
hearing.” NRS 34.770(2).

| Here, as demonstrated above, Defendant’s Petition is procedurally barred, thus he fails

to present specific factual allegations that would entitle him to relief. Marshall, 110 Nev. at

1331, 885 P.2d at 605. As such, all facts necessary to rule on Defendant’s Petition are set forth
in the record and in the State’s responses, thus there is no need to expand the record by holding

an evidentiary hearing. Therefore, Defendant’s request for an evidentiary hearing should be

denied.

5
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CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant’s Petition be

denied.
DATED this__4 IQ‘L day of July, 2015.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY b= — Eoll pustiy
STEXEN OWENS
Chief D%puty District Attorney
Nevada Bar #004352

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this SZf’[E[ay of

July, 2015, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

FRANK HEARRING #1006445
ELY STATE PRISON

P.O. BOX 1989

ELY, NV 89301

Se'crctary for the-Pistrict Attorney’s Office

13F08177X/BS/mc/L4

6
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

STEVEN S. OWENS

Chief Deputy District Attorney
Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

-Vs$- CASE NO:
FRANK HEARRING, aka, DEPT NO:
Frank Hearring, Jr. #1774466

Defendant.

Electronically Filed
09/14/2015 10:57:53 AM

R

CLERK OF THE COURT

C-13-291159-1
XX

FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER

DATE OF HEARING: AUGUST 4, 2015
TIME OF HEARING: 8:30 AM

THIS CAUSE having come on for hearing before the Honorable ERIC JOHNSON,
District Judge, on the 4% day of August, 2015, the Petitioner not being present, PROCEEDING
IN FORMA PAUPERIS, the Respondent being represented by STEVEN B. WOLFSON,
Clark County District Attorney, by and through STEVEN S. OWENS, Chief Deputy District

Attorney, and the Court having considered the matter, including briefs, transcripts, arguments

of ‘counsel, and documents on file herein, now therefore, the Court makes the following

findings of fact and conclusions of law:
i
I
I
H
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FINDINGS OF FACT, CONCLUSIONS OF LAW

On July 15, 2013, the State charged Frank Hearring (“Hearring™) by way of Information
with the following: Count 1 — Murder With Use of a Deadly Weapon; Count 2 — Attempt
Murder With Use of a Deadly Weapon; Count 3 — Discharging Firearm At or Into Structure,
Vehicle, Aircraft or Watercraft; and Count 4 — Possession of Firearm by Ex-Felon.

On October 7, 2013, pursuant to negotiations, Hearring entered into a Guilty Plea
Agreement (“GPA”) with the State, wherein, he agreed to plead guilty to one count of Murder
(Second Degree) With Use of a Deadly Weapon. The same day, the court conducted a plea
canvass on the record and thereafter accepted Hearring’s plea. An Amended Information was
filed in open court reflecting the charge contained in the GPA.

On December 10, 2013, Hearring was sentenced to life imprisonment in the Nevada
Department of Corrections with parole eligibility after ten years, plus a consecutive sentence
of a maximum of 240 months and a minimum of 96 months for the deadly weapon
enhancement. Hearring received 293 days credit for time served. Judgment of Conviction
was filed on December 30, 2013.Hearring did not file a direct appeal.

On May 15, 2014, Hearring filed a Motion to Withdraw Counsel. On June 12, 2014,
the Motion was granted.

On November 12, 2014, Hearring filed a Motion for Appointment of Counsel and
Request for Evidentiary Hearing. The State filed its Response on November 25, 2014. On
December 4, 2014, the court denied the Motion, finding the request for evidentiary hearing
was made prematurely and could be renewed in a Petition for Writ of Habeas Corpus.

On December 10, 2014, Hearring filed a Motion to Withdraw Plea. On December 22,
2014, the State filed an Opposition. On January 6, 2015, the district court denied Hearring’s
Motion. The district court filed its Order on January 16, 2015.

On March 30, 2015, Hearring filed a Pro Per post-conviction Petition for Writ of
Habeas Corpus. On July 31, 2015, the State filed its Response. A hearing was held on August
4,2015.

1

2
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This Court finds that Hearring’s Petition for Writ of Habeas Corpus is time barred with
no good cause shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within [ year of the entry of the judgment of conviction or, if an
gppeal has been taken from the judgment, within 1 year after the
upreme Court issues its remittitur. For the 1%pl.lfhposcs of this
subsection, good cause for delay exists i e petitioner
demonstrates to the satisfaction of the court:
Ea% That the delay is not the fault of the petitioner; and
b That dismissal of the petition as untimely will
unduly prejudice the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its
plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per

the language of the statute, the one-year time bar-prescribed by NRS 34.726 begins to run from
the date the Judgment of Conviction is filed or a remittitur from a timely direct appeal is filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998). The one-year time

limit for preparing petitions for post-conviction relief under NRS 34.726 is strictly applied. In
Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002), the Nevada Supreme Court

rejected a habeas petition that was filed two days late despite evidence presented by the
defendant that he purchased postage through the prison and mailed the Notice within the one-
year time limit.

Hearring’s Jlidgment of Conviction was filed on December 30, 2013, and he did not
file a direct appeal. Therefore, Hearring had until December 30, 2014, to file a timely Petition.
Hearring did not file his Petition until March 30, 2015. This Court finds this is over one year
after the date of the Judgement of Conviction and in excess of the one-year time frame.

This Court finds Hearring has not shown good cause to excuse the untimely filing.
Hearring alleges good cause by stating that his “reasons for any delays after one year deadline
was because a Motion to Withdraw Guilty Plea was filed”. To show good cause for delay
under NRS 34.726(1), a pctition_er must demonstrate the following: (1) “[t]hat the delay is not
the fault of the petitioner” and (2) that the petitioner will be “unduly prejudice[d]” if the

petition is dismissed as untimely. Under the first requirement, “a petitioner must show that an

3
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impediment external to the defense prevented him or her from complying with the state
procedural default rules.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003)
(citing Pellegrini, 117 Nev. at 886-87, 34 P.3d at 537; Lozada v. State, 110 Nev. 349, 353, 871

P.2d 944, 946 (1994); Passanisi v. Director, Dep't Prisons, 105 Nev. 63, 66, 769 P.2d 72, 74
(1989). “An impediment external to the defense may be demonstrated by a showing ‘that the
factual or legal basis for a claim was not reasonably available to counsel, or that some
interference by officials, made compliance impracticable.”” Id. (quoting Murray v. Carrier,
477 U.S. 478, 488, 106 S.Ct. 2639 (1986) (citations and quotations omitted)). Clearly, any
delay in filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a). Once

a petitioner has established cause, he must show actual prejudice resulting from the errors of
which he complains, i.e., “a petitioner must show that errors in the proceedings underlying the
judgment worked to the petitioner’s actual and substantial disadvantage.” State v. Huebler,
128 Nev. Adv. Rep. 19, , 275 P.3d 91, 94-95 (2012) (citing Hogan v. Warden, 109 Nev.
952, 959-60, 860 P.2d 710, 716 (1993)).

This Court finds that simply waiting for a pending Motion to Withdraw a Guilty Plea

is not an impediment external to the defense that prevented Hearring from complying with the
one-year time bar, Additionally, Hearring raised some similar issues in his Motion, so he was
clearly aware of these issue and could have raised them in a timely Petition. Hathaway, 119
Nev, at 252, 71 P,3d at 506. Additionally, this Court finds that Hearring has failed to even
allege actual prejudice. Hearring raises a variety of claims, generally arguing that his counsel
was ineffective for not interviewing witnesses, presenting mitigating evidence, and filings.
However, this Court finds these claims to be simply bare allegations as Hearring fails to
explain what relevant information would have been obtained and how it would have caused

him to plead not guilty and pursue a trial. Molina v. State, 120 Nev. 185, 192, 87 P.3d 533,

538 (2004). Additionally, Hearring re-alleges claims from his Motion to Withdraw Guilty
Plea, which this Court has already denied without merit. Thus, this Court finds that Hearring

has failed to show that he would suffer any actual prejudice as a result of the denial of his

4
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Petition. Accordingly, this Court finds Hearring failed to demonstrate good cause and
prejudice to overcome the procedural bar.

Additionally, this Court finds that Hearring is not entitled to an evidentiary hearing.
A defendant is entitled to an evidentiary hearing only if his petition is supported by specific
factual allegations, which, if true, would entitle her to relief. Marshall v. State, 110 Nev. 1328,

1331, 885 P.2d 603, 605 (1994). “The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine whether an evidentiary hearing is
required.” NRS 34.770(1). Further, “[i]f the judge or justice determines that the petitioner is
not entitled to relief and an evidentiary hearing is not required, the judge or justice shall dismiss
the petition without a hearing.” NRS 34.770(2). Since Hearring’s Petition is procedurally
time-barred and he has failed to demonstrate good cause or prejudice to overcome the time-
bar, this Court finds that it is unnecessary to expand the record, thus, Hearring’s request for an
evidentiary hearing is denied.
ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief

shall be, and it is, hereby denied.

DATED this /{) day of%%ls.

' ERIC JOHNGON ’éﬂ

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY ﬂ,ﬂ_/ Foll ou-t/
STEMEN S. OWENS
Chief Deputy District Attorney
Nevada Bar #004352

"
Hf
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CERTIFICATE OF SERVICE
I certify that on the 24 “Whay of August, 2015, I mailed a copy of the foregoing

proposed Findings of Fact, Conclusions of Law, and Order to:

FRANK HEARRING #1006445
ELY STATE PRISON
P.O. Box 1989

TL

M. CRAWF
District Attorney’s Office

BY

Se'cretary for

13F08177X/ED/mc/L4
6
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Electronically Filed
09/21/2015 11:17:18 AM

NEO % » W

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
FRANK HEARRING, JR.,
Case No: C-13-291159-1
Petitioner,
Dept No: XX
VS.
THE STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF
Respondent, FACT, CONCLUSIONS OF LAW AND
ORDER

PLEASE TAKE NOTICE that on September 14, 2015, the court entered a decision or order in this
matter, a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on September 21, 2015.

STEVEN D. GRIERSON, CLERK OF THE COURT
&o«bmg é\m‘z e,

Barbara J. Gutzmer, Deputy Clerk

CERTIFICATE OF MAILING

I hereby certify that on this 21 day of September 2015. I placed a copy of this Notice of Entry in:

M The bin(s) located in the Regional Justice Center of:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Frank Hearring, Jr. # 1006445
P.O. Box 1989
Ely, NV 89301

&b&ag e mer

Barbara J. Gutzmer, Deputy Clerk
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FCL

STEVEN B, WOLFSON

Clark County District Attormey
Nevada Bar #001565

STEVEN 5. OWENS

Chief Deputy District Attorney
Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

Vs~ CASE NO:
FRANK HEARRING, aka, DEPT NO:
Frank Hearring, Jr, #1774466

Defendant,

Electronically Filed
09/14/2015 10:57:53 AM

A 1 riin

CLERK OF THE COURT

C-13-291159-1
XX

FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER

DATE OF HEARING: AUGUST 4, 2015
TIME OF HEARING: 8:30 AM

THIS CAUSE having come on for hearing before the Honorable ERIC JOHNSON,
District Judge, on the 4% day of August, 2015, the Petitioner not being present, PROCEEDING
IN FORMA PAUPERIS, the Respondent being represented by STEVEN B. WOLFSON,
Clark County District Attorney, by and through STEVEN S. OWENS, Chief Deputy District

Attorney, and the Court having considered the matter, including briefs, transcripts, arguments

of counsel, and documents on file herein, now therefore, the Court makes the following

findings of fact and conclusions of law:
/i
I
1
"

341 W:A2013R081\TA3F0S1TI-FCL-HEARRING_ FRANK}-001.DOCXK




=B - B B = G UL o R

N OB OB ON N ROR NN e e e e ek e e e
[ = T s L I L S L R " = S~ - S I~ S ) . N VE B e =

FINDINGS OF FACT, CONCLUSIONS OF LAW
On July 15, 2013, the State charged Frank Hearring (“Hearring™) by way of Information
with the following: Count 1 — Murder With Use of a Deadly Weapon; Count 2 — Attempt

Murder With Use of a Deadly Weapon; Count 3 — Discharging Firearm At or Into Structure,
Vehicle, Aircraft or Watercraft; and Count 4 — Possession of Firearm by Ex-Felon.

On October 7, 2013, pursuant to negotiations, Hearring entered into a Guilty Plea
Agreement (“GPA”) with the State, wherein, he agreed to plead guilty to one count of Murder
(Second Degree) With Use of a Deadly Weapon. The same day, the court conducted a plea
canvass on the record and thereafter accepted Hearring’s plea. An Amended Information was
filed in open court reflecting the charge contained in the GPA,

On December 10, 2013, Hearring was sentenced to life imprisonment in the Nevada
Department of Corrections with parole eligibility after ten years, plus a consecutive sentence
of a maximum of 240 months and a minimum of 96 months for the deadly weapon
enhancement. Hearring received 293 days credit for time served. Judgment of Conviction
was filed on December 30, 2013.Hearring did not file a direct appeal.

On May 15, 2014, Hearring filed a Motion to Withdraw Counsel. On June 12, 2014,
the Motion was granted.

On November 12, 2014, Hearring filed a Motion for Appointrment of Counsel and
Request for Evidentiary Hearing. The State filed its Response on November 25, 2014. On
December 4, 2014, the court denied the Motion, finding the request for evidentiary hearing
was made prematurely and could be renewed in a Petition for Writ of Habeas Corpus.

On December 10, 2014, Hearring filed a Motion to Withdraw Plea. On December 22,
2014, the State filed an Opposition. On January 6, 2015, the district court denied Hearring’s
Motion. The district court filed its Order on January 16, 2015.

On March 30, 2015, Hearring filed a Pro Per post-conviction Petition for Writ of
Habeas Corpus. On July 31, 2015, the State filed its Response. A hearing was held on August
4,2015.

1

2
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This Court finds that Hearring’s Petition for Writ of Habeas Corpus is time barred with
no good cause shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within I year of the entry of the judgment of conviction or, if an
gppeal has been taken from the judgment, within 1 year after the
upreme Court issues its remittitur. For the tpu:;'hpn:):-?.n:::v, of this
subsection, good cause for delay exists i e petitioner
demonstrates to the satisfaction of the court:
Ea% That the delay is not the fault of the petitioner; and
b That dismissal of the petition as untimely will
unduly prejudice the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its
plain meaning, Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per

the language of the statute, the one-year time bar—prcscribed by NRS 34.726 begins to run from
the date the Judgment of Conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998). The one-year time

limit for preparing petitions for post-conviction relief under NRS 34,726 is strictly applied. In
Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002}, the Nevada Supreme Court

rejected a habeas petition that was filed two days late despite evidence presented by the
defendant that he purchased postage through the prison and mailed the Notice within the one-
year time limit.

Hearring’s Jﬁdgment of Conviction was filed on December 30, 2013, and he did not
file a direct appeal. Therefore, Hearring had until December 30, 2014, to file a timely Petition.
Hearring did not file his Petition until March 30, 2015. This Court finds this is over one year
after the date of the Judgement of Conviction and in excess of the one-year time frame.

This Court finds Hearring has not shown good cause to excuse the untimely filing.
Hearring alleges good cause by stating that his “reasons for any delays after one year deadline
was because a Motion to Withdraw Guilty Plea was filed”. To show good cause for delay
under NRS 34.726(1), a petitioner must demenstrate the following: (1) “[t]hat the delay is not
the fault of the petitioner™ and (2) that the petitioner will be “unduly prejudice[d]” if the

petition is dismissed as untimely. Under the first requirement, “a petitioner must show that an
3
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impediment external to the defense prevented him or her from complying with the state
procedural default rules.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003)
(citing Pellegrini, 117 Nev. at 886-87, 34 P.3d at 537; Lozada v. State, 110 Nev. 349, 353, 871
P.2d 944, 946 (1994); Passanisi v. Director, Dep't Prisons, 105 Nev. 63, 66, 769 P.2d 72, 74

(1989). “An impediment external to the defense may be demonstrated by a showing “that the
factual or legal basis for a claim was not reasonably available to counsel, or that some
interference by officials, made compliance impracticable.”” Id. {quoting Murray v. Carrier,
477 U.S. 478, 488, 106 S.Ct, 2639 {1986) (citations and quotations omitted)). Clearly, any
delay in filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a). Once

a petitioner has established cause, he must show actual prejudice resulting from the errors of
which he complains, i.e., “a petitioner must show that errors in the proceedings underlying the
judgment worked to the petitioner’s actual and substantial disadvantage.” State v. Huebler,
128 Nev. Adv. Rep. 19, _ , 275 P.3d 91, 94-95 (2012) (citing Hogan v. Warden, 109 Nev.
952, 959-60, 860 P.2d 710, 716 (1993)).

This Court finds that simply waiting for a pending Motior to Withdraw a Guilty Plea

is not an impediment external to the defense that prevented Hearring from complying with the
one-year time bar. Additionally, Hearring raised some similar issues in his Motion, so he was
clearly aware of these issue and could have raised them in a timely Petition. Hathaway, 119
Nev. at 252, 71 P.3d at 506. Additionally, this Court finds that Hearring has failed to even
allege actual prejudice. Hearring raises a variety of claims, generally arguing that his counsel
was ineffective for not interviewing witnesses, presenting mitigating evidence, and filings.
However, this Court finds these claims to be simply bare allegations as Hearring fails to
explain what relevant information would have been obtained and how it would have caused

him to plead not guilty and pursue a trial. Molina v. State, 120 Nev. 185, 192, 87 P.3d 533,

538 (2004). Additionally, Hearring re-alleges claims from his Motion to Withdraw Guilty
Plea, which this Court has already denied without merit. Thus, this Courl finds that Hearring

has failed to show that he would suffer any actual prejudice as a result of the denial of his

4

344 WA2013F081\7AL3F051 T7-FCL-(HEARRING FRAMK}-001.DOCK




1 SR SRS S~ N I S S FC R NG T

[ T % T T N T N T O T o B N T N T e S T T e T e S e S S =)
00 ~1 O o B W M= O N 0 =] N B W N = D

Petition. Accordingly, this Court finds Hearring failed to demonstrate good cause and
prejudice to overcome the procedural bar.

Additionally, this Court finds that Hearring is not entitled to an evidentiary hearing.
A defendant is entitled to an evidentiary hearing only if his petition is supported by specific
factual allepations, which, if true, would entitle her to relief. Marshall v. State, 110 Nev. 1328,
1331, 885 P.2d 603, 605 (1994). “The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine whether an evidentiary hearing is
required.” NRS 34.770(1). Further, “[i]f the judge or justice determines that the petitioner is
not entitled to relief and an evidentiary hearing is not required, the judge or justice shall dismiss
the petition without a hearing.” NRS 34.770(2). Since Hearring’s Petition is procedurally
time-barred and he has failed to demonstrate good cause or prejudice to overcome the time-
bar, this Court finds that it is unnecessary to expand the record, thus, Hearring’s request for an
evidentiary hearing is denied.

ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief

shall be, and it is, hereby denied,

DATED this /() day offﬁu%fms
ERIC JOHNSON
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY ﬂxﬂ—/ Foll ou-t/
STEMEN S. OWENS
Chief Deputy District Attorney
Nevada Bar #004352
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1 CERTIFICATE OF SERVICE
2 I certify that on the &Lﬂ}lay of August, 2015, I mailed a copy of the foregoing
3 || proposed Findings of Fact, Conclusions of Law, and Order to:
4 FRANK. HEARRING #1006445
s ELY STATRERISON
s R
BY
7 M. CRAWFORL
g Secretary for the District Attorney’s Office
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IN THE 3;\:'4] JUDICIAL DISTRICT COURT OF THE i 5 E
STATE OF NEVADA IN ANDFOR . *

THE COUNTY OF __CAQy Vv

CLERK OF THE COURT
\

ok Yearvg,

Petitioner/Plaintiff; ;

v )
Wb, o Mobda )

Respondent/Defendant

NOTICE OF APPEAL
Notice is hereby given that \ , Petitioner/Defendant above named,

hereby appeals to the Supreme Court of Nevada™ from the final judgment/order

Srbiontocrd-oF tanees Covoos Posioniidn)
entered in this action on the _\_S:\_'day of ! 2§ Z\'DE QY .20 \S ‘
Dated this Lsi,day ot Dl 26\

Appellant

Ely State Prison )
P.O. Box 1989
Ely, Nevada 89301-1989

RECEIVED

5\ 0CT 06 2015
CLERK OF THE COURT
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v

CERTIFICATE OF SERVICE BY MAIL
L \YvA hereby certify pursuant to Rule 5(b) of the NRCP, that on
this \\ﬂ- day of DQ‘\'DV)QJ( , 20 |5, 1 served a true and correct copy of the above-

entitled M[}\/\C,Q, DF APIOQQ l postage prepaid and addressed as follows:
QOl\F Acoold | St WolFsen

l\\ ng%g DHG Aol
LOS\ery “@d} QG lpd 200 Lewdis Ave,~
</ ( am/wm NV 99455

s Gkt

" —
Print Namely dAll | \“\’ﬂﬂfrl@

Ely State Prison
P.O. Box 1989
Ely, Nevada 89301-1989
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AFFIRMATION PURSUANT TO NRS 239B.030

Btk Yearang ,Npoc# \QOHUS

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE
ATTACHED DOCUMENT ENTITLED \l\\DJ(lC 1, 0F Lomal Yo
Ririon Tor WeikoF BADLAS(oe0s @&JFCDMH{M)

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

DATED THIS \ST DAYOF OP;\’O\OQ)( ,20 \5.
SIGNAWEAN‘& ‘
T~

INMATE PRINTED NAME: X & N 3L\“\ﬂ arh a0
mmatENDoc# \OOWGHY S

INMATE ADDRESS: ELY STATE PRISON
P.0.BOX 1989
ELY,NV 89301
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A b

CLERK OF THE COURT

ASTA

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

STATE OF NEVADA,
Case No: C-13-291159-1

Plaintiff(s), Dent No: XX
¢pt No:

VS.

FRANK HEARRING, JR. aka
FRANK HEARRING,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Frank Hearring
2. Judge: Eric Johnson
3. Appellant(s): Frank Hearring
Counsel:

Frank Hearring #1006445

P.O. Box 1989

Ely, NV 89301
4. Respondent: The State of Nevada

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.

C-13-291159-1 L
1
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

10.

1.

Las Vegas, NV 89101
(702) 671-2700

Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

Appellant Represented by Appointed Counsel In District Court: No
Appellant Represented by Appointed Counsel On Appeal: N/A
Appellant Granted Leave to Proceed in Forma Pauperis: N/A

Date Commenced in District Court: July 15, 2013

Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Post-Conviction Relief
Previous Appeal: No

Supreme Court Docket Number(s): N/A

12. Child Custody or Visitation: N/A

C-13-291159-1 _é_

Dated This 7 day of October 2015.

Steven D. Grierson, Clerk of the Court

Adlaty /&dzg

Mary Kielty, Deputy Clerk
200 Lewis Ave
PO Box 551601

Las Vegas, Nevada 89155-1601

(702) 671-0512

cc: Frank Hearring
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Cﬁz«i-w

COURT
IN THE Zn)‘\'ﬂ JUDICIAL DISTRICT COURT OF THE CLERK OF THE
STATE OF NEVADA IN AND FOR

! THE COUNTY OF C\Oy"\

-t

11/19/15 @ 9:00am

FrAk\l(/%W:\ i, } case No. - \5-2G\ 159 |
J }
Petitioner, } Dept. No. XX
VS. . i Docket No.
H
<o ot Maveda }

Respondent.

REQUEST FOR RECORDS/COURT CASE DOCUMENTS

COMES NOW, Petitioner, 1t( AN K_HQQV\F \ @ , pro per, and
respectfully moves this Honorable Court for an Order granting Petitioner a copy of any and all Court
» records, including but not limited to, Pre-Trial Motions and Transcripts of any Heaﬁngs on same, Pre-Trial
Writs of Habeas Corpus and Transcripts of any Hearings on same, any Evidentiary Hearings and
’franscn'pts of same, Trial Transcripts, any Post-Trial Petitions or Motions, and any and all Habeas Corpus
or other Post-Conviction Petitions and Transcripts of same.

POINTS AND AUTHORITIES -

In Griffin v, Dlingis, 351 U.S. 12, 76 :S. Ct. 585, 100 L Ed. 891, the United States Supreme Court

held that it violates the due process and equal protection clauses of the Fourteenth Amendment when a state
denies an indigent defendant the transcripts necessary for his appeal. The Court held:

“There can be no equal justice where the kind of a trial a man gets depends upon the

amount of money he has. Destitute defendants must be afforded as adequate appellate review as

defendants who have money enough to buy transcripts. * * * Plainly the ability to pay costs in

advance bears no rational relationship to the defendant’s guilt or innocence and could not be used
as an excuse to deprive a defendant of a fair trial

This Griffin principle has been applied in other U.S. Supreme cases as well. See Burns

yv. Ohio, 360 U.S. 252, 79 :S. Ct. 1164, 3 LEd. 1209(Applicable to state collateral proceedings).

Also, Smith v. Bennett, 365 U.S. 708, 81 :S. Ct. 893, 6 L.Ed. 39(No requirement of paying

0¢ 87 L0
INZOT

G
d
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statutory filing fees). The Nevada Supreme Court has also adopted the Griffin principle to

Nevada, See State v. Eighth Judicial District Court, 3196 P. 2d 680.
CONCLUSION

Based upon the above stated points and authorities and arguments, Petitioner respectfully requests

this Court to Grant this Request.

DATED this 14 _dayof_OC0\00 L2045

Respectfully submitted, (

—

CERTIFICATE OF SERVICE

1 hereby cemfy pursuant to NRC P. 5(b) that 1 am the Petitioner in the foregoing Notice of
Motxon and Requm For Rcooxdleourt Case Documents on this !ﬂ day of (3 oo~ i

200_5_, 1 dld serve a true and correct copy of the above mentioned document, by giving it to a prison
official at the Ely State Prison to deposit in the U.S. Mail, sealed in an envelope, postage pre-paid, and

addressed as follows:

Corl Avnold W) B Ao ESar

Mﬁh@_ﬂ&%—_ Divict Addorngsd
mwmo«.m\\ 49 1Y OO (el S Ave) -

(asVegas NV 39155

DATED this 1§/ day of Ocdpber— 20 b ﬂ/ﬁ(
t10ner p—”\>
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AFFIRMATION PURSUANT TO NRS 239B.030

I, ?@q\\b\\mrr\ \/59 ,NDOC# \0Dl44S -
CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE

ATTACHED DOCUMENT ENTITLED Rm\oas(/ Yor Recnvds 7/

Coorr Cose, Docooents

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY
PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.
DATEDTHIS {4 pavor Qotoboey~ 20 1< .

SIGNATUREéTML /C\_"Lwﬁ ' <

INMATE PRINTED NAME: Ty-an& Y ovyviy ‘(\Olj

INMATE NDOC # \ DO\ o4d S

INMATE ADDRESS: ELY STATE PRISON
P. 0. BOX 1989 |

ELY,NV 89301
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(Z@ahtqéﬁu;»_,

CLERK OF THE COURT

IN THE JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF

case No. -12-99 11 54|

N

N AVY )
Petitioner, ) Dopt. No. Y Y.
V. % Docket No.
Shde obNajah i |
Respondent.
NOTICE OF MOTION

TO: THE STATE OF NEVADA, Respondend’ﬂxlm .0\ Eson)
C/\(l( \<J , County District Attomey, and (\ (‘A\f-\ A\f ﬂOld

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that on the 19 day of
0 195 at the hour of 9:00 O’clock A.M., or as soon thereafter as the

November
parties may be heard, the undersigned will bring on for hearing the attached REQUEST FOR

RECORDS/COURT CASE DOCUMENTS, before the above-entitled Court, at the

OV-K, QDO“P\)\ , Courthouse, in L/QQ\/Q% 0(5 , Nevada, in
Department No._X_¥ thereof

DATED this \Yl__ day of OCJr&\OQ/ ,20*—5_.
y submitted,

o f

Petitioner

Ely State Prison
P.O. Box 1989
Ely, Nevada 89301-1989
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glel\(/gN B. V}J)QLFS%N .
ark Coun istrict Attorne

N Farkoofes R e
Chief De uty District Attorney CLERK OF THE COURT
Nevada Bar #009598

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
vs- CASENO:  C-13-291159-1
DEPT NO: XX

FRANK HEARRING, aka,
Frank Hearring, Jr, #1774466

Defendant.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
"~ REQUEST FOR RECORDS/COURT CASE DOCUMENTS

DATE OF HEARING: NOVEMBER 19, 2015
TIME OF HEARING: 9:00 A.M.

" THIS MATTER having come on for hearing before the above entitled Court on the
19th day of November, 2015, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B, WOLFSON, District Attorney, through JOHN T.
JONES, Chief Deputy District Attorney, without argument, based on the pleadings and good
cause appearing therefor, |
"

1
I
i
1

Wi2013R081\77\L3F08177-ORDR-(HEARRING__ FRANK)}-002.D0CX
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IT IS HEREBY ORDERED that the Defendant's Request for Records/Court Case
Documents, shall be, and it is GRANTED IN PART/DENIED IN PART - it is GRANTED
as to the request for the Pre-sentence Report and DENIED WITHOUT PREJUDICE as to

other documents without specific requests. 2-2-08"

STEVEN B. WOLFSON
Clark County District Attorney
Nevada B?r #001565

strict Attorney
9598

ar #0

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this groélay of

¥ , 2015, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

J FRANK HEARRING #1006445
' Ely State Prison

P.O. Box 1989
. Ely, NV 89301

(s

Se'cretary for the D1

BY
ict Attorney’s Office

13F08177X/mc/L4

2

3 5?\20 I3FW081\TT\I3F08177-ORDR-(HEARRING__FRANK)-002.DOCX
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CLERK OF THE COURT

IN THE JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF ( \Q\

CaseNo.C/ \%{—JQ\ ‘50)" ]
Dept. No, X_X

Docket No.

K Hearn

Petitioner,

St o Nt it aad aad gt

ity oF Gm‘dﬂ

Respondent,

REQUEST FOR RECORDS/COURT CASE DOCUMENTS

COMES NOW, Petitioner, EY‘AN K_, \'\QQ ABVANS , Ppro per, and
respectfully moves this Honorable Court for an Order granting Petiﬁo_ng a copy of any and all Court
records, including but not limited to, Pre-Trial Motions and Transcripts of any Hearings on same, Pre-Trial
Writs of Habeas Corpus and Transcripts of any Hearings on same, any Evidentiary Hearings and
Transcripts of same, Jrial Transcripts, any Post-Trial Petitions or Motions, and any and all Habeas Corpus

or other Post-Conviction Petitions and Transcripts of same.
POINTS AND AUTHORITIES
Griffin v, Illinois, 351 U.S. 12, 76 :S. Ct. 585, 100 L Ed. 891, the United States Supreme Court

‘ In
held that it violates the due process and equal protection clauses of the Fourteenth Amendment when a state

denjes an indigent defendant the transcripts necessary for his appeal. The Court held:

“There can be no equal justice where the kind of a trial 2 man gets depends upon the
amount of money he has. Destitute defendants must be afforded as adequate appellate review as
defendants who have money enough to buy transcripts, * * * Flainly the ability to pay costs in
advance bears no rational relationship to the defendant’s guilt or innocence and could not be used

as an excuse to deprive a defendant of a fair trial.”

This Griffin principle has been applied in other U.S. Supreme cases as well. Sce Burns
v. Ohio, 360 U.S. 252, 79 :S. Ct. 1164, 3 L.Ed. 1209(Applicable to state collateral proceedings).
Also, Smith v. Bennett, 365 U.S. 708, 81 :S. Ct. 895, 6 L.Ed. 39(No requirement of paying

9102 | 2 Nvr
Q3Ai303y

360




statutory filing fees). The Nevada Supreme Court has also adopted the Griffin principle to

Nevada. See State v, Eighth Judicial District Court, 396 P. 2d 680.
CONCLUSION

Based upon the above stated points and authorities and arguments, Petitioner respectfully requests

this Court to Grant this Request.

DATED this {iaayumdam 201k
\/
/ﬂ:\immim i
(B

CERTIFICATE OF SERVICE

D

I hereby certify pursuant to N.R.C.P. 5(b) that I am the Petitioner in the foregoing Notice of

Motion and Request For Records/Court Case Documents on this 5 day NUOY Y, .,

200_[1,IﬁdmveameaMmrmawpydmeawvemmﬁonmmmbygEMgitmapﬁmn

official at the Ely State Prison to deposit in the U.S. Mail, sealed in an envelope, postage pre-paid, and

addressed as follows:

Car | Acnold Selel BADel £ 500
4SS Mardloy T VKWWY DYCY Arorngsh
\6s\tgas, NV $9 104 200 Lo SAVE ~

lasvegas, A v 17152

DATED this | < day'of. )g[]g)g:r‘%d NC@:‘/JM} ci

tondr | fh)
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AFFIRMATION PURSUANT TO NRS 239B.030

L Frant K He v el ~pock |00 Y S'

CERTIFY THAT I AM TH{ UNDERSIGNED INDIVIDUAL AND THAT THE
ATTACHED DOCUMENT ENTITLED RQQOQAH’%F ecords /

(o Case. Dec Lola s

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

DATEDTHIS 1S DAY OrR_ Ny ﬂj ,20\ .

SIGNA )
\—‘

INMATE PRINTED NAME:; e (Ko \J\QE(V Y| t’@
mNMATE NDoc # \Q0LeHY S

INMATE ADDRESS: ELY STATE PRISON
P. 0.BOX 1989
ELY,NV 89301
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V. DIAUY requesis [y T, [ '
‘Based on the foregoing law and analysis, the Defendant requests that the following Brady

material be produced by the State:

|

—t— — —
) B . _ - - T
b =52 l— - - 1.7 - All memorandum, notes, reports associated with any and all initial investigations
3 and follow up investigations.
- 2. Disclosures of any and all compensation, express or implied promises of favorable
4 y p P plied p
5 treatment or leniency, or any other benefit that any of the State’s witnesses
received’ in exchange for their cooperation with this rosecution, including, but not
6 £ pe P g _
limited to, any information concerning any expectation® of any benefit® of any kind
7 4 pe y \
8 to be received, or already received, by any witness presented by the‘State". This
A .
9 also includes, but is not limited to, any express or implied promise made to any
witness to provide counseling and/or treatment as a result of their participation in
10 P g ~1T par
the prosecution of this case. . S
11 P ) L
12 3. Any information on any criminal history or any material or information which
13 relates to specific instances of misconduct of any material witness in the case from
14 which it could be inferred that the person is untruthful and which may be or may
15 lead to admissible evidence®. This is to include, but is not limited to, any felonies,
16 misdemeanors, out-of-state arrests and convictions, outstanding arrest warrants or
17 bench warrants, and cases which were dismissed or not pursued by.the prosecuting
18 agency or any other information that would go to the issue of credibility and bias,
19 whether or not the information is admissible by the rules of evidence.
20
21 ! State v. Bennett, 119 Nev, Nev. 589, 603 (2003 )(evidence that the State paid witness as an informant on several
occasions)
29 *The law is clear that it is the witness’ own anticipation of reward, not the intent of the prosecutor,. which gives rise to
the necessity of disclosure. Moore v. Kemp, 809 F.2d 702, 726, 729-30 (11th Cir.), cert. depied, 481 U.S. 1054
27 (1987); Duggan v. State, 778 S.W.2d 465, 468 (Tex. Crim. App. 1989). h
3 Evidence of benefits to State witnesses is not limited to agreements made in relation to the specific case at issue.
24 Jimenez v, State, 112 Nev. 610, 622-23 (1996); ) Information about benefits to an important State witness constitutes
25 Brady material, even though no explicit deal was outlined. Browning v. State, 120 Nev. 347, 369 (2004
' “Agreements need not be express or formal arrangements, and understandings merely implied, suggested, insinuated,
26 |l or inferred to be of possible benefit to witness constitutes proper material for impeachment. _Duggan v. State, 778
. $.W.2d 465, 468 (Tex. Crim. App. 1989).
28 *A defendant is entitled to material in the government witness’ confidentiat probation file that bears on the credibility

of that witness. United States v, Strifler, 85! F.2d 1197, 1201 (%th Cir. 1988), cert. denied, 489 U.S. 1032 (1989).

10
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__ 4. _ Disclosures.of any and all statements tangible or intangible, recorded or — =

e T ===

e A ————

unrecorded, made by any State witness, or any other person, at any time that are in

s

any manner inconsistent with the written and/or recorded statements previoﬁél;} e
provided to the defense®, This includes material or information which would tend
to exculpate the Defendant of the charges, might mitigate the punishment should he
be convicted’, or may lead to information which would tend to impeach or affect
the credibility of a State witness®, including, but not limited to, any oral statements
made to the prosecutor or any other State employee during pre-trial conferences or
other investigative meetings. |

5. Any photographs of any lineups dom?' or any other photographs in the case, not
already given in diécovery. This includes any photos taken at any medical exams as

well as photos taken by law enforcement. - -

7. Any 911 recordings to include the relevant dispatch log.

*State violated Brady when it failed to inform the defense of prior inconsistent statements by a key prosecution
witness. Lay v. State, 116 Nev. 1185, 1199 (2000); State acted improperly by failing to disclose statements in its
possession of evidence contradictory to another State witness . Rudin v, State, 120 Nev. 121, 139 (2004).

? State v, Bennett, 119 Nev. 589, 602 (2003) (admission of a co-conspirator to a jailhouse informant which could have

served as mitigating evidence). :

'Brady violation where the State failed to turn over a police report where the eyewitness was initially uncertain in their
identification of the Defendant. Norris v. Slayton, 540 F.2d 1241, 1244 (4th Cir. 1976); State had a duty to disclose
when , during trial, a key prosecution witness told the prosecutor that the perpetrator was lighter skinned than the
derfendant she saw in court. Jackson v, Wainwright, 390 F.2d 288, 291-93 (5th Cir. 1968); Due process was violated
when the government failed to provide to the defense the prior inconsistent statement given to DEA agents of a key
prosecution witness where credibility was an issue. United States v. Beasley, 576 F.2d 626 (5th Cir. 1978), cert.
denied, 440 U.S. 947 (1979); State violated Brady by failing to disclose to the defense reports of lie detector test -
administered to important prosecution witness Carter v. Rafferty, 826 F.2d 1299, 1307-08 (3rd Cir. 1987), cert. denied,
484 US. 1011 (1988); Suartz v, State, 506 N.W.2d 792, 794-95 (lowa App. 1993) (evidence of alleged co-
perpetrator’s threatening and overbearing nature and impending psychiatric examination of him); People v, Garcia, 17
Cal. App. 4th 1169, 22 Cal. Rptr. 2d 545, 551-52 (1993) (evidence showing state’s expert used faulty methodology

and made erors in other cases); People v. Wright, 658 N.E2d 1009, 1012 (1995) (aileged victim’s status as police
informer).

i1
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- CO]JICS of any and all video or audlo recordmg of any form collectcd by the
- mvesttgatmg ofﬁcers or any other agent of tﬂggtate durmg the course of the
investigation.
9. All relevant reports of chain of custody. All reports of any destruction of any

evidence in the case.,

10.  Photocopies or other reproduction of any and all handwritten or otherwise
memorialized notes kept by the investigating police officers in this case (AKA
“Case Monitoring, des”), including, but not limited to, any notes documenting
alternate suspects, investigative leads that were not followed up on, or any other

matter bearing on the credibility of any State witness.

11. . Any and all notes and reports of any expert in the case, to include mental health
workers. This includes any preliminary reports or notes, not included in a final

report.

12.  Any and all information which shows that the defendant did not commit the crimes
alleged, including, but not limited to, any information concerning an arrest of any
other individual for the charged crime® and any information suggesting a possible

suspect other than the defendant,'® including investigative leads to other suspects'".

’Banks v, Reynolds, 54 F.3d 1508, 1518 n.21 (10" Cir. 1995).

“State’s failure to disclose evidence of another perpetratar violated Brady. Lay v, State, 116 Nev. 1185, 1195-96

(2000).; Summary of prosecutor’s perspective on written reports relating to potential suspects were constitutionally

inadequate and reports should have been disclosed pursuant to Brady. _Mazzan v, Warden, 116 Nev. 48,69 {2000);
Bloodworth v, State, 512 A.2d 1056, 1059-60 (1986).

! Jimenez v. State, 112 Nev. 610, 622-23 (1996) {withholding evidence of investigative leads to other suspects,

regardless of admissibility, constitutes Brady violation).

12
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CLERK OF THE COURT

IN THE Zﬁiﬁ JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
tHE cOUNTY OF C QY

?koKWf\rB , caseNo. (129U 5G|

Petitioner, Dept. No. X )(

V. Docket No.
5%&% oY% T\lfa\/ GC’J G,

Respondent.

NOTICE OF MOTION

TO: THE STATE OF NEVADA, Respondent, Vi @.\DO\VFSO{\
C ,\QF K/ , County District Attorney, andCQ \f\ A\' {\D\CL

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE thatonthe _11 dayof

February

16
,20 -, at the hour of 9:00 O’clock A.M,, or as soon thereafter as the
parties may be heard, the undersigned will bring on for hearing the attached REQUEST FOR
RECORDS/COURT CASE DOCUMENTS, before the above-entitled Court, at the

p,\QrK CD(){H/L)\ __, Courthouse, in Lag\/Q%C\ S Nevada,in

Department No. , thereof,

DATED this {5 day\or\ 5am)am 20 i,
-/

Re y submitted,
. e J / A
Petiioner |
Ely State Prison _
P.O. Box 1989
Ely, Nevada 89301-1989
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RSPN Y. b i

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
STEVEN S. OWENS
Chief D%mty District Attorney
Nevada Bar #004352
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
g\702) 671-2500

ttorney for Plaintiff

CLERK OF THE COURT

CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
“ Plaintiff,
LTvs CASENO: (C-13-291159-1
Fronk Hooming Too 1374166 DEPTNO: XX
Defendant.

STATE’S RESPONSE TO DEFENDANT’S REQUEST FOR
RECORDS/COURT CASE DOCUMENTS

DATE OF HEARING: FEBRUARY 23, 2016
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Request for
Records/Court Case Documents.

‘ This response is made and based upon all the papers and pleadings on file herein, the
atta;:hed points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

m
I
H

W2013F\081\77\3F08177-RSPN-(HEARRING__ FRANK)-004,DOCX

369




OO0 =1 N b B WD

[ JHN G T NG TR NG T N TR N TS Sy S ey e g N T T e e

POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 15, 2013, the State charged Frank Hearring (hereinafter “Defendant™) by way

of Information with the following: Count 1 - Murder With Use of a Deadly Weapon; Count 2
— Attempt Murder With Use of a Deadly Weapon; Count 3 — Discharging Firearm At or Into
Structure, Vehicle, Aircraft or Watercraft; and Count 4 — Possession of Firearm by Ex-Felon.

On October 7, 2013, pursuant to negotiations, Defendant entered into a Guilty Plea
Agreement (hereinafter “GPA”) with the State, wherein he agreed to plead guilty to one count
of Murder (Second Degree) With Use of a Deadly Weapon. The same day, the court conducted
a plea canvass on the record and thereafter accepted Defendant’s plea. An Amended
Information was filed in open court reflecting the charge contained in the GPA.

On December 10, 2013, Defendant was present in court for sentencing, and was
sentenced to life imprisonment in the Nevada Department of Corrections with parole eligibility
after ten years, plus a consecutive sentence of a maximum of 240 months and a minimum of
96 months for the deadly weapon enhancement. Defendant received 293 days credit for time
served. On December 30, 2013, the court entered its Judgment of Conviction. Defendant did
not file a direct appeal.

On May 15, 2014, Defendant filed a Motion to Withdraw Counsel, seeking removal of
his court-appointed attorney, Carl Arnold, Esq. On June 12, 2014, the court granted the
motion.

On November 12, 2014, Defendant filed a Motion for Appointment of Counsel and
Request for Evidentiary Hearing. The State filed its Response on November 23, 2014. On
December 4, 2014, the court denied the motion, finding the request for evidentiary hearing
was made prematurely and could be renewed in a Petition for Writ of Habeas Corpus.

On December 10, 2014, Defendant filed a Motion to Withdraw Plea. On December 22,
2014, the State filed its Opposition. On January 6, 2015, the Court denied Defendant’s Motion,
finding that Defendant’s claims of involuntariness were belied by the record and his claims of

ineffectiveness were without merit. The district court filed its Order on January 16, 2015.

2
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On March 30, 2015, Defendant filed a post-conviction Petition for Writ of Habeas
Corpus (“Petition™). The State filed its Response on July 31, 2015. On August 4, 2015, the
Court denied Defendant’s Petition. A Findings of Fact, Conclusions of Law and Order was
filed on September 14, 2015. On October 6, 2015, Defendant filed a Notice of Appeal.

ARGUMENT

In the instant motion Defendant requests discovery in order appeal his conviction.
Generally, once a defendant files a notice of appeal with the Nevada Supreme Court, that
divests the district Icourt of jurisdiction to hear the matter until remittitur issues. See
Buffington v. State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994). Here, Defendant filed a
Notice of Appeal from his order denying his Petition for Writ of Habeas Corpus. Pursuant to
Nevada Supreme Court’s Order Directing Transmission of record, the court cletk has
transmitted the entire record for appeal. Exhibit 1. The appeal has been briefed and has been
submitted for decision. Defendant does not have a right to discovery pending an appeal and
thi§ Court does not have jurisdiction to hear Defendant’s Motion.

CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant’s Request for
Records/Court Case Documents be denied.
DATED this | 1 " day of February, 2016.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

- Aleia L

STEVEN S, OWENS
Chief Deputy District Attorney
Nevada Bar #004352

i
1
/i
/i

3
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CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this I 3 l I(!iay of
February, 2016, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

FRANK HEARRING #1006445
Ely State Prison

P.O. Box 1989
Ely, NV 89301

BY
Se-cretary for the District Attorney’s Office

13F08177X/ED/mc/L4

4
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IN THE SUPREME COURT OF THE STATE OF NEVADA

' FRANK HEARRING, JR., No. 68968

Appellant, |
THE STATE OF NEVADA, FILED
Respondent. 0CT 2 6 2065

GIE i, TINGEMAN

T oERUTY
ORDER DIRECTING TRANSMISSION OF RECORD

This court has concluded that its review of the complete record
is warranted. See NRAP 10(a)(1). Accordingly, the clerk of the district
court shall have 60 days from the date of this order to transmit to the
clerk of this court a certified copy of the complete trial court record of this
appeal. See NRAP 11(a)(2). The record shall include -copies of
documentary exhibits submitted in the district court proceedings, but
shall not include any physical, non-documentary exhibits -or the original
documentary exhibits. The record shall also include any presentence
investigation reports submitted in a sealed envelope identifying the
contents and marked confidential. See NRS 176.156(5).

Withini 120 days, appellaﬁt may file either (1) a brief that
complies with the requirements in NRAP 28 (a) and NRAP 32; or (2) the
“Informal Brief Form for Pro Se Parties” provided by the supreme court
clerk. NRAP 31(a)(1). If no brief ié submitted, the appeal may be decided
on the record on appeal. NRAP 34(g).

It is so ORDERED.

/ ACM M\ , C.J.

SBurremE Count
oF
NEvaoa

) 19478 <S5 — |
_hﬂl-




cc: Frank Hearring, Jr.
| Attorney General/Carson City
Clark County District Attorney
Eaghth District Court Clerk

SupReME COURT
oF
NEVADA

© 13478 <o
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STEVEN B, WOLFSON
Clark County District Attorney
Nevada Bar #001565
WILLIAM ROWLES

Deputy District Attorney
Nevada Bar #013577

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Electronically Filed
03/02/2016 01:45:46 PM

%;.W

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

R CASE NO: C-13-291159-1
FRANK HEARRING, aka, DEPTNO: XX
Frank Hearring, Jr. #1774466

' Defendant.

ORDER DENYING DEFENDANT'S REQUEST FOR

RECORDS/COURT CASE DOCUMENTS

DATE OF HEARING: FEBRUARY 23, 2016
TIME OF HEARING: 8:30 AM.

- THIS MATTER having come on for hearing before the above entitled Court on the

23rd§day of February, 2016, the Defendant not being present, in proper person, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through WILLIAM

ROV:VLES, Deputy District Attorney, without argument, based on the pleadings and good

causé appearing therefor,
i |

"

1

1

W:\2013\2013F\08 IN\7A13F08177-ORDR-(HEARRING _ FRANK)-003.DOCX
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IT IS HEREBY ORDERED that the Defendant's Request for Records/Court Case
Documents, shall be, and it is DENIED.
is ! et
DATED this day of February, 2016.

DISTRICT JUDGE \UJ\

STEVEN B. WOLFSON ERIC JOHNSON

Clark County District Attorney

Nevada Bar #001565
BY
' ROWLES
Depuly District Attorney
Nevada Bar #013577
CERTIFICATE OF SERVICE
I certify that on the - day of March, 2016, I mailed a copy of the foregoing Order
to:
FRANK HEARRING #1006445
Ely State Prison
P.O. Box 1989
Ely, NV 89301
BY M : C/ﬂ . j
M. CRAWFORD
Secretary for the District Attorney’s Office
13F08177X/mc/L4

2
\3\?}?\20131’\08 1\77A13F08177-ORDR-(HEARRING__FRANK)-003.DOCX




‘l

L¥N0D 3HL 40 UTTD

1¥N0D 3HL 30 MHTT10

Wil 80 UVW

Q3AI30Y

<

9107 2.0 ¥VW

Electronically Filed
03/08/2016 10:06:18 AM

A b s

CLERK OF THE COURT

IN THE i‘H/\ JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTYOF T lavl -

Yanlk Woovviaa 3 caseNo.C = VD-291LISF -/
-/ }
Petitioner/Plaintiff, } Dept. No. X )(
}
Vi } Docket No.
- ' }
Stale, OF Nevack } |
Hearing Date: 3-2S8-16
Respondent/Defendant.

Time: 8:30AM

MOTION FOR WITHDRAWAL OF ATTORNEY OF RECORD OR IN THE
ALTERNATIVE, REQUEST FOR RECORDS/COURT CASE DOCUMENTS

COMES NOW, Petitioner/Plaintift, v AR [ L‘\ (oY AT proper,
and respectfully moves this Honorable Court for it’s Order withdrawing Oa

‘Q'f A0 \C, , Esq., as the Attorney of Record in the above-entitled matter.

This Motion is made and based upon Nev. Rev. Stat. 7.055, and Nev. Sup. Ct Rules 166(4), 173,
176, and 203, and Rules 11 and 20 of the Rules of the District Courts of the State of Nevada.
POINTS AND AUTHORITIES

Nev. Rev. Stat. 7.055, provides that:

An attomey who has been discharged by his client shall, upon demand...imunediately

deliver to the client all papers, documents, pleadings and items of tangible personal
property which belong to or were prepared for that client.

See also Nev. Sup. Ct. Rule 166(4):

Upon termination of representation, a lawyer shall take steps to the extent reasonably
practicable to protect a client’s interests, such as ...surrendering papers and property to
which the client is entitled...”.

Q3aNZO3Y

Petitioner/Plaintiff would respectfully point out to this Court and the attomey of record that there
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is controlling law on this issue. This citation of authority is precautionary only. In the cases of In Re
Yount, 93 Ariz. 322, 380 P.2d 780 (1963), and State v. Alvey, 215 Kan 460, 524 P.2d 747 (1974), both
cases dealt with a factual situation involving a withdrawn attorney refusing to deliver to a former client his

documents after being requested to do so by the client The Court in Yount, supra, ordered the attorney

disbarred, while in Alvey, supra, the Court had the attomey censored.

In most situations it is obviously not necessary to notify the parties when the attomey withdraws
from a case, but when the client wishes to remove his attorney and represent himself in person, it is
required by these Statutes and Rules that the client request the Court of action to issue a certificate
releasing the attorney of record. Under such statutes it is necessary for the party to present his request for
the change in order for the court in making an order withdrawing the attomey of record, and to make
formal demand to the Attorney for the return of all papers and property.

Therefore, let this Court be so notified that this is the desire of the Petitionet/Plaintiff herein that
the aforementioned attorney of record be withdrawn and the same shall be for any other attorney(s) which
could possibly be subscﬁbed and documented as attorney(s) of record in this case, so that further actions in
the above-entitled cause can be conducted by the Petitioner/Plaintiff in proper person.

Further, Petitioner/Plaintiff hereby makes formal demand upon C/a( ( Z

-‘ph(‘ v ’d , Esq., for the return of his entire file, including, but not limited to all

papers, documeants, pleadings and items of tangible personal property which belong to or were prepared on
my behalf to me at the address set forth in this pleading.

Further, it is requested of this Court that it issue an Order directing the named attorney of record
that he turn over tp the Petitioner/Plaintiff the entire case file, without costs, including, but not limited to,
the trial transcripts or guilty plea transcript, all briefs on appeal, and all other papers and police reports
relating to this matter, so that Petitioner/Plaintiff may prosecute an appeal/post-conviction with a minimum
amount of delay.

CONCLUSION

WHEREFORE, all of the above stated reasons, Petitioner/Plaintiff respectfully requests this

Honorable Court to grant his Motion for Withdrawal of Attorney of Record in accordance with this Court’s

fair and just consideration of the facts of the case.
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DATED this 5rdday of Ma v 2084

ly subrmitted,

Petitioner/Plaintiff

CERTIFICATE OF SERVICE

I hereby certify pursuant to N.R.C.P. 5(b) that I am the Petitioncr/Plaintiff in the foregoing Notice
of Motion and Motion for Withdrawal of Attorney of Record or in the Alternative, Request for

\'E
Records/Court Case Documents on this 3 dday of MGWCL\“ , 2081, 1 did serve a true

and correct copy of the above mentioned document, by giving it to a prison official at the Ely State Prison

to deposit in the U.S. Mail, sealed in an envelope, postage pre-paid, and addressed as follows:

Carl Armold Sl B (DslEson
4% S. \owy WO } U 3o Flos
Lasveaal Wy §9104 LasveC NI B7/S°S”

DATED this é:ijday of “ CUfC/\/L , 200,

yonakm%m%k‘\
D
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AFFIRMATION PURSUANT TO NRS 239B.030

L rean v \Y\arring wpoce 100
CERTIFY THAT I AM THE U@E&SIGNED INDIVIDUAL AND THAT THE
ATTACHED DOCUMENT ENTITLED MoYion For \Witdvadar
via ﬁcva‘mjp 0% Recod]

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.
DATED THIS 3 DAY OF M(MC'/L 20\ b .

SIGNATURE: 7/\\ —
&L‘L‘iw —

INMATE PRINTED NAME: TYEHA[ L \Jﬁm azte)

)
INMATENDOC#  \ DDl
INMATE ADDRESS: ELY STATE PRISON

P. 0. BOX 1989

ELY,NV 89301




Fran K Heayv sm \ooLYdS
Ely Stade frisops
n@u Box 19 57

Ely v 3930/

Sthevens D. Girerson,
200 Lew: s AVeti 3y Flooyr

h@b\mmﬁm\ NV 59155

SS1GIiFESCD COTS | Ty ey T RO T R L B L B T e .

e - - o m— e —— _




Electronically Filed 5—5
R ¥ 03/08/2016 10:04:17 AM

Q@;#W

CLERK OF THE COURT

MC
PP
DA IN THE Z ﬂ—_\/ | JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
Risy THE COUNTY OF_C\av'¥__
Tean¥ Heavrvina } caseno. (- 12-92 11 Y~
- }
Petitioner/Plaintif, } Dept. No._X X
}
v. } Docket No.
_ : }
State oF Nevacla }
Respondent/Defendant.
NOTICE OF MOTION
TO: THE STATE OF NEVADA, Respondent/Defendant.. ST03/¢ ¥\ P- wol FSan
(\/\qu/ 1 , County District Attorney, and OATLL/
Acnold ,Esq.
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE thatonthe _ 2° dayof MARCH
8:30AM
,20 f at the hour of 9°80.0’clock A.M., or as soon thereafter as
the parties may be heard, the undersigned will bring on for hearing the attached MOTION FOR
WITHDRAWAL OF ATTORNEY OF RECORD, before the above-entitled Court, at the
E T o C\Qr(ﬁ/ CM@ _, Courthouse, in L/QS\@Q( , Nevada, in
> .
Q Z a3 DepartmentNo.éé , thereof.
3 =0
2y @ o |
Q =« DATED this ~2  day of Ma\f ( ,\/h L, 20M(g
D=\
4 U
o [
fn P
2 ER i
Q ~ O Ely State Prison
- 2, m P.0. Box 1989 .
R~ a Ely, Nevada 89301-1989
8 8 9
c
L
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V. Dn:ll.l! requests P’ Wﬂ'

-Based on the foregoing law and analysis, the Defendant requests that the following Brady
material be produced by the State:

.- e e o avn . ————

- -- 1.7 All memorandum, notes, reports associated with any and alt initial investigations

W o8 ~d @

and follow up investigations. '

2. Disclosures of any and all compensation, express or implied promises of fzivoraﬁlc
treatment or leniency, or any other benefit that any of the State’s witnesses
received' in exchange for their cooperation with this prosecution, including, but not
limited to, any information concerning any expectation’ of any benefit’ of any kind
to be received, or already received, by any witness presented by the‘State‘. This
also includes, but is not limited to, any express or implied prorn._is_e Enade to any ‘ :
witness to provide counseling and/or treatment as a result of tht_:i_f ﬁz}rﬁcipatién in

L ¥

the prosecution of this case. - - L

3. Any information on any criminal history or any .m'ate:iial or infoxmja_.tion Which
relates to specific instances of misconduct of an'y-fnaterial WitneSS‘.il;I the case from
which it could be inferred that the person isuntl:mhful and which x‘h;ly be or may
lead to admissible evidence®. This is to include, but is not limited"t‘(;, any felonies,
misdemeanors, out-of-state arrests and convictions, outstanding arrest warrants or
bench warrants, and cases which were dismissed or not pursued by the prosecuting
agency or any other information that would go to the issue of credibility and bias,

whether or not the information is admissible by the rules of evidence.

' State v. Bennert, 119 Nev. Nev. 589, 603 (2003)(evidence that the State paid witness as an informant on several
occasions) ' i

*The law is clear that it is the witness’ own anticipation of reward, not the intent of the prosecutor, which gives rise to
the necessity of disclosure. Moore v. Kemp, 809 F.2d 702, 726, 729-30 (11th Cir.), cert, depied, 48! U.S. 1054
(1987); Dugean v, State, 778 S.W.2d 465, 468 (Tex. Crim. App. 1989). "

? Evidence of benefits 10 State witnesses is not limited to agreements made in relation to the specific case at issue,
Jimenez v, State, 112 Nev. 610, 622-23 (1996); ) Information about benefits to an important State witness constitutes
Brady material, even though no explicit deal was outlined. Browning v, Siste, 120 Nev. 347, 369 (2004

“Agreements need not be express or formal wrangements, and understendings merely implied, suggested, insinuated,
or inferred to be of possible benefit to witness constinutes proper material for impeachment. Duggan v, State, 778
5.W.2d 465, 468 (Tex. Crim. App. 1989).

*A defendant is entitled 10 material in the government witness confidential probation filz that bears on the credibility
of that wimess. United States v, Swifler, 851 F.2d £197, 1201 (9th Cir. 1988), cert, denied, 489 U.S. 1032 (1989}

10
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unrecorded, made by any State witness, or any other person, at any time datarein

any manner inconsistent with the written and/or recorded statements previouslj EE

provided to the defense®. This includes material or information which would tend
to exculpate the Defendant of the charges, might mitigate the punishment should he
be convicted’, or may lead to information which would tend to impeach or affect
the credibility of a State witness®, including, but not limited to, any oral statements
made to the prosecutor or any other Stale employee during pre-trial conferences or
other investigative meetings. |

S Any pho!ographs.of any lineups done or any other photographs in the case, not
already given in diScovery. This includes any photos taken at any medical exams as

well as photos taken by law enforcement. - -

7. Any 911 recordings to include the relevant dispatch log.

‘State violated Brady when it failed to inform the defense of prior inconsistent statements by a key prosecution
witness. Lay v, State, 16 Nev. 1185, 1199 (2000); State acted improperly by failing to disclose swatements in its
potsession of evidence contradictory to another State witmess . Rudin v, State, 120 Nev. 121, 139 (2004).

! State v, Benngtt, 119 Nev, 589, 602 (2003) (admission of a co-conspirator te a jaithouse informant which could have
served as mitigating evidence). .

*Brady violation where the State failed to turn over a police report where the eyewitness wes initially uncertain in their
identification of the Defendant. Norris v. Slayton, 540 F.2d 1241, 1244 (4th Cir. 1976); Siate had a duty to disclose
when , during rial, & key prosecution witness told the prosecutor that the perpetretor was lighter skinned than the
derfendant she saw in court. Jackson v, Wainwright, 390 F.2d 288, 291-93 (5th Cir. 1968); Due process was violated
when the government failed to provide to the defense the prior inconsistemt statement given to DEA agents of & key
prosecution witness where credibility was an issue. United Stares v, Beasley, 576 F.2d 626 {5th Cir. 1978), gen1,
denied, 440 U.S. 947 (1979); State violated Brady by feiling 10 disclose to the defense reports of lie detector tést -
administered to important prosecution witness Carter v. Rafferty, 826 F.2d 1299, 1307-08 (3rd Cir. 1987), cent. denijed,
484 US. 1011 (1988); Suartz v._ State, 506 N.W.2d 792, 794-95 (lowa App. 1993) (evidence of alleged co-
perpetrator’s threaiening and overbearing nature and impending psychiatric examination of him); People v, Garcia, 17
Cal. App. 4th 1169, 22 Cal. Rptr, 2d 545, 551-52 (1993) (cvidence showing state’s expert used faulty methodology

and made errors in other cases); People v, Wright, 658 N.E2d 1009, 1012 (1995) (alleged victim’s status as police
informer).

11
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12,

‘ (.:opi-e‘s'o.t; an;r and all video or audio recording of any form collected by the

o invcs-tigat'ing officess or any. other. agent 6f the State during the course of the

investigation,
All relevant reports of chain of custody. All reports of any destruction of any

evidence in the case.,

Photocopies or other reproduction of any and all handwritten or otherwise
memorialized notes kept by the investigating police officers in this case (AKA
“Case Monitoring Fdrms"), including, but not limited to, any notes documenting
alternate suspects, investigative leads that were not followed up on, or any other
matter bearing on the credibility of any State witness.

Any and all notes and reports of any expert in the cﬁse, to include mental health
workers. This includes any preliminary reports or notes, not included in a final

report.

Any and all information which shows that the defendant did not commit the crimes
alleged, including, but not limited to, any information concerning an arrest of any
other individual for the charged crime’ and any information suggesting a possible

suspect other than the defendant,' including investigative leads to other suspects'%
pec 4 &

*Banks v, Reynolds, 54 F.3d 1508, 1518 n.21 (10® Cir. 1995).

““State’s failure to disclose evidence of another perpetrator violated Brady. Lay v, State, 116 Nev. 1185, 1195-96
(2000).; Summary of prosecutor’s perspective on written reports relating to potential suspects were constitutionalty
inadequate and reports should have been disclosed pursuant to Brady. _Mazzan v. Warden, 16 Nev. 48,69 {2000);
Blogdworth v. State, 512 A.2d 1056, 1059-60 (1986),

" Jimenez v. State, 112 Nev. 610, 622-23 (1996) (withholding evidence of investigative leads to other suspects,
regardless of admissibility, constitutes Brady violation).
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STEVEN B. WOLFSON CLERK OF THE COURT
Clark County District Attorney

Nevada Bar #001565

CHAD LEXIS

- Deputy District Attorney

Nevada Bar #010391

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

vs- CASE NO: C-13-291159-1

FRANK HEARRING, aka, DEPT NO: XX
Frank Hearring, Jr. #1774466

Defendant.

ORDER DENYING DEFENDANT'S MOTION FOR WITHDRAWAL OF
ATTORNEY OF RECORD OR IN THE ALTERNATIVE, REQUEST FOR
RECORDS/COURT CASE DOCUMENTS

DATE OF HEARING: MARCH 29, 2016
TIME OF HEARING: 8:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
29th day of March, 2016, the Defendant not being present, in proper person, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through CHAD LEXIS, |
Deputy District Attorney, without argument, based on the pleadings and good cause appearing |

therefor,
7/
i
1
i

W:2013\2013F\08 1\77\13F08177-ORDR-(HEARRING__FRANK)-004.DOCX
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IT IS HEREBY ORDERED that the Defendant's Motion for Withdrawal of Attorney
of Record or in the Alternative, Request for Records/Court Case Documents, shall be, and it
is DENIED.

DATED this 5/ day of April, 2016.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

VW LUV

ERIC JOHNSCON

BY
LEXI K '
puty DistriCt Attorney
evada Bar #010391
CERTIFICATE OF SERVICE
I certify that on the )2 %day of April, 2016, I mailed a copy of the foregoing Order

to:
FRANK HEARRING #1006445
Ely State Prison
P.O. Box 1989
Ely, NV 89301

BY W : é\ék// /

M. CRAWFORD =\
Secretary for the District Attorney’s Office

13F08177X/mc/L4

2
vg@e\zo I3R081\7T\3F08177-ORDR-(HEARRING__ FRANK)-004.DOCX




IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., Supreme Court No. 68968

Appellant, District Court Case No. C291159

VS,

THE STATE OF NEVADA,

Respondent. FI LED
CLERK’S CERTIFICATE MAY 13 2016

STATE OF NEVADA, ss. eV b

|, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
State of Nevada, do hereby certify that the following is a full, true and correct copy of
the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED.”
Judgment, as quoted above, entered this 14™ day of April, 2016.
IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme

Court at my Office in Carson City, Nevada this
May 09, 2016.

Tracie Lindeman, Supreme Court Clerk

By: Joan Hendricks

f i
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Supreme Gourt
OF
Nevapa

™ 19978 « S

IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., No. 68968
Appellant,

vs.

THE STATE OF NEVADA,
Respondent.

FILED

APR 1 4 2016

TRACIE K. LINDEMAN
CLERK GF SUFREME COURT

DEPUTY CLERK

ORDER OF AFFIRMANCE

This is a pro se appeal from a district court order denying a
postconviction petition for a writ of habeas corpus. Eighth Judicial
District Court, Clark County; Eric Johnson, Judge.

Appellant filed his postconviction petition on March 30, 2015,
more than one year after entfy of the judgment of conviction; he did not
appeal the judgment of conviction. Therefore, the petition was untimely
filed and procedurally barred absent of demonstration of good cause and
prejudice. See NRS 34.726(1). To overcome the procedural default,
appellant argues that he was. awaiting resolution of his motion to
withdraw his guilty plea before filing his petition. However, the filing of a
motion to withdraw his guilty plea is not an impediment external to the
defense that prevented him from timely filing his postconviction petition.
See Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003).

Because appellant failed to establish good cause to excuse the delay in

lb H708




filing his petition, the district court did not err by denying the petition as
procedurally barred. Accordingly, we
ORDER the judgment of the district court AFFIRMED.
LQ@M 4 LQK , .
Douglas
AAA J.
Cherry
L}
J.
Gibbons
cc:  Hon. Eric Johnson, District Judge
Frank Hearring, Jr.
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk
SUPREME COURT - k:,i::;::’ - ::
N;:m IS \\: ._.‘_ S :..
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tERﬂFIED COISY»
This dbcﬂment is a full, true and cocfectcopy of
the ongma[ on _fitla and of reeord | i-my office.

pATE= YW At &ok
Supren.Cg C\‘ Stasenf Nevada

By 1 SHH <0 Deputy
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., Supreme Court No. 68968
Appellant, District Court Case No. C291159
VS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk

Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: May 09, 2016
Tracie Lindeman, Clerk of Court

By: Joan Hendricks
Deputy Clerk

cc (without enclosures):
Hon. Eric Johnson, District Judge
Frank Hearring, Jr.
Clark County District Attorney
Attorney General/Carson City

RECEIPT FOR REMITTITUR
Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on MAY 13 2016
HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED

MAY 12 2016

CLERK OF THE COURT
1 16-14444
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m&mL/Jﬁgﬂm% LOOAHLS™
Petitioner/Iin Propia Perso :

Post Office Box 208, SDCC
Indian Springs, Nevada B9070

INTHE Y% JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
counTy oF Clarle

Stabr, oF NWaoley )

Plaintiff, ;
Vs, % Case No.(-13-291159-¢
Ffﬂﬂk, \“MW\VL?) Dept. No. ¥ X
Defendant, g) Doclket
ORDER
Upon réading the motion of defendant, -‘\:Y“‘Qrﬂ K\J(.QQ\(\(:\ P\ | requssting
withdrawal of cournsel, C,O{(“\ Q\ffl@\@,l Esq, ofthctljalrk county Public:

Defender’s Office, and Good Cause Appearing,
IT IS HEREBY ORDERED that defendant’s Motion for Withdrawal of Counsel is

GRANTED. _
IT IS HEREBY FURTHER ORDERED that Counsel deliver to defendant at his address,

all documents, papers, pleadings, discovery and any other tangible propery in the above-entitiad

case.

DATED and DONE this 2{, day of &LMEO 7.

DISTRICT COURT JUDGE

€-13-291169-1
LSF
Lefl Side Filing

4686564 ||
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RECEIVED

0CT 06 2017 <o

CLERK OF JHEGOURT

o o = ) wh 4+ [V} (O

[a S S N O T % D, —
I T - S T L ¥ T R S v e S - N SO S e

Electronically Filed
10/6/2017 11:52 AM

Steven D. Grierson
ﬁ‘AﬂLHmrmv@\ \oou%{’ Steven D. Grierson
. Petitioner/In Propia Persdna
Past Office Box 208, SDCC .

Indian Springs, Nevada 89070

INTHE 5\ JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE

COUNTY OF
e 0F Naveolgy )
Plaintiff, i
vs. Case No. (3291591
Tl K \-S(Q_Qv"\(“;vﬂ § Dept. No. X\
Defcr:c_lant, )) Docket

MOTION TO WITHDRAW COUNSEL
Date of Hearing: _10/31/17
Tune of Hearing: _ 8:30 AM
‘ORAL ARGUMENT REQUESTED, Yes No ”
COMES NOW, Defendant,J\-”(‘M k_,\-‘&ﬂﬁf‘; VICA . proceeding in proper
person, moves this Honorable Court for an ORDER Granting him permission to withdraw his

present counsel of record in the proceeding action, namely,

Carl fenold

This Motion is made and based on all papers and pleadings on file with the Clerk of the Court

which are hereby incorporated by this reference, the Points and Authorities herein, and attached
Affidavit of Defendant,

b
DATED: this AU" day of Sg&)mﬁ&)oj, 20\ 4:

BY:

—
ean¥ Hogrrine - #/02CAST

efendant/Tn Propria Perfonam
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1

2
3
4
5
6
7
8
9

10
11
12
13

15
16
17

POINTS AND AUTHORITIES

The Nevada Revised Statute 7.055(1), which deals with the duty of a discharped attomey, states:

“An attorney who has been discharged by his client shall, upon demand and payment of the fee due from

the client, immediately deliver to the client all papers, documents, pleadings and items of tangible property

which belong to or were prepared for that client.”

As can be seen in this case, the defendant does not owe any fees, in fact, they, meaning counsel(s)
f record, were appointed by the Court to represent the defendant, who was an indigent, in Case
Number, (- 15:281159-1, in Department No.
N.R.S. 7.055(2) gives this Court the power to Order the Attorney(s) of record to produce and

treliver 1o the defendant in hissher possession, which states:

“A client who, after demand therefore and payment of the fee due from him, does not receive from hijs
discharged attomey all papers, documents, pleadings and items of tangible personal property may, by
a motion filed after at least 5 days’ notice to the attorney, obtain an order for the production of kis papers,

Documents, pleadings and other property.”

In numerous cases throughout this great land, the courts have held attorneys to a high degree of

ttorney’s termination of employment.

14 qrofessional responsibility and integrity. This carried from the time of hiring to and through the

Supreme Court Rule 173 states quite clear that a withdrawn attorney owes his former client a

.. .prompt accounting of all his client’s. . . .property in his passession.” This is echoed in Canon 2 of

18 ghe Code of Professional Responsibility of the American Bar Association, which states in pertinent

19 part EC 2-32: “A lawyer should protect the welfare of his client by . . . delivering to the client all

20 papers and property to which the client is entitled.”” Again in Disciplinary Rule 2-110(A)}2) of the

21

A, this is brought out that a withdrawn attorney must deliver to the client all papers an comply with

22 applicable laws on the subject.

23
24

26
27
28

In the cases of In Re Yount, 93 Ariz. 322, 380 P.2d 780 (1963) and State v. Alvey, 215 Kan. 460,
124 P.2d 747 (1974), both of which dealt with a factual situation involving a withdrawn attorney

25 Tefusing to deliver to a former client his documents after being requested to do so by the client. The

fourt in Yount, supra, ordered the attorney disbarred while in Alvey, supra, the court had the attorney

tensored.

1~
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While not the intention of the Defendant in this case to have the attorney disbarred, these cases do

—

2 ghow a pattern in the court in considering the refusal to deliver to a former client all his documents
3 pnd property afier being requested to do so, a serious infraction of the law and of professional ethics.
4 Bee, InRe Sullivan, 212 Kan. 233, 510 P.2d 1199 (1973), ‘
5| Insummary, this court has jurisdiction through NRS 7.055 to Order the attorney(s) to produce and
& deliver to the Defendant all documents and personal property in his/their possession belonging to him
7 pr prepared for him. The Defendant has fulfilled his obligations in trying to obtain the papers. The
8 pttorney(s) is in discord with Cannon 2 of the Code of Professional responsibility and the Nevada
9 Bupreme Court Rules 173, 176 and 203.

10

11 || DATED: this a_bf day of.‘iwmiﬂr ,20 4.

12 |

13 %’“E:L@H

14 De féﬁﬁﬁfﬁ %%E’prer@\;&m# ksl
15

4

17

18

191

20

21

22

23

24

25

26

27

28 3
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AFFIDAVIT OF: Frp,u’(,‘r\mw“{d\%

STATE OF NEVADA )
) sa:
COUNTY OF CLARK )
TO WHOM IT MAY CONCERN:
I.?%UﬂdK_\llCﬂﬁr\VU& the undersigned.do hereby swear that

all statements,facts and events within my foregoing Affidavit are

true and correct of my own knowledge,information and belief, and
as to those.I believe them to be True and Correct. Signed under the

penalty of perjury,pursuant to,NRS. 29.010;53.045 :208.165,and state

the following: | oo (L vestang o\ Mmifw}q\ vl 13
! 9 +o0 Cose st 13
2A59-1, A moduna) veledve e Ajov~ ovicltr YL adaevieel Bead

Regoest, () poOes. Nok: On NO\/L‘“‘OV\O%. J0LS ot G 00 anL e
LGSt Wes mad&@rngl'ﬁa'@) and Smed @l\‘!’lftéd?{"foﬂ\)}dd!’cl}
1S e vaqust b, Yy, spacidic Kﬂzgum@

Debonchntdiol voesnt ST hpwwer T art now) —
RQQOESH@ Brody Maturia /,Cglfodj I@(fdﬂ.(f’ %bkeﬂ |

Se Attachid 5mc/j Kz? up*")fzum bared (- 123 Pa9¢5)

FURTHER YOUR AFFTANT SAYETH NALGHT.

E?fSCUTED Aat: frndian .Springs,iie'z‘lnh,thisagzﬂ' Cay € ‘lL JD :

fazg Mlice Jox-I03(:30070) ]
indiwn SforinIs,Voeedyr.a ."JT").,fI

Affiant,In Proprla Pecsonam:

2047, %vé“""*’éf@i‘—‘;’«; -
; Eranle tharving ¥ oA
r
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTFICATE QF SERVICE BY MAILING

I, Vfﬁ-ﬂ{’\_\‘\mv" o \/10\ , hereby certify, pursuant to NRCP 5(b), that on this (s

day of SW&W 200, 1 malled a true and correct copy of the foregoing, Mohion 4o

@t%d\f‘q\ba\ ot Cm)n%\ ?)(ao]d\ WCH'W]OJ \QQQL)M/-’

»”

by placing document in a sealed pre-postage pald envelope and dep051ted said envelope in the

United State Mail addressed to the following:

Corl Arnold £.5, Stven 8. WDolfpn DA,

WS Mo iond fay 200L8Di8 Aye el Bleor

L,o\sw.qlas NV TG 104 lasvegas, Ny 1913
CCFILE

DATED: this 20, day of .§ gt 2017

P = N P Me'MT > # L o0

{in Prépria Personam
Post Office Box 208,S.D.C.C,
Indian Springs, Nev.y!_a 89018

IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hareby affirm that the preceding )\'0-(40 {, (MO/

Mobiontp Oitholed e of fosasal. /E’;»mdq ﬂaauu%i

(Title of Document)

filed in District Court Case number

/ED Does not contain the social security number of any person.

-OR-

O Contains the social security number of a person as required by:

A. A specific state or federal law, to wlt
u\oml \w\—\w B RNZ A GREY tskp%/\%ﬂ
(State specific Iaw)

-or-

B. For the administration of a public program or for an application
for a federal or state grant.

= ,_1-(.«_\ Seg-t 3017
igriature S~—— L — TN ! Date

Frank s Hearriva
Print Name x/)/
Title
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Y. DMLY fegress pr T J ‘
‘Based on the foregoing law and aralysis, the Defendant requesta that the following Bredy
material be produced by the State:

[T P————

* - -- All memorandum, noles, reports associated with any and all initial investigations
and follow up investigations. o
Disclosures of any and all compensation, express or implied promises of fivorable
treatment or leniency, or any other benefit that any of the State’s wimesses
received’ in exchange for their cooperntion with this prosscution, including, but not
limited to, any information concerning a;ty expecintion” of any bé::ﬁr' of any Idnd
10 b reeeived, ar already reccived, by any witness presented by the State, This
also includes, but is oot limited to, any express or implied pmmse :g'nde lo any
witneas 1o provide counseling and/or freatment as a result o!‘thgir' ﬁgxlticipatiﬁh in

the prosecution of this caze. ) B ..
Any informstion on any eriminal history or my_n?alqiial or Informjn:tiqn ;which
telates to specific instances of misconduct of m}-l:nmrial wimes::iél the case from
which it coukd be inferred that the person i unvuthful nnd which dhay be or may
Jend to ndrisxible cvidence®. This is to include, but iy not nnﬁuiic;. any felonics,
misdemeanors, out-of-siae arrests and convictions, cutstanding asress warrants or
bench warmants, and cases which weze dismissed or not pursucd by Ale proseculing
agency or eny other information thas would go to the issuc of credibility and biay,
whether or not the information is admissible by the rules of evidence.

! Stmtg v, Bennett, 119 Nev. Nev. 529, 601 (2003)(evidence thiy the Stare pald withets a3 a0 informant on sever!
otrasions) ’ .
*The law b clear that it is the witnew' own anticipation of rewird, not the: intrnt of ke prestoutor, which gives vise 1o

22 { the mecensity of disslosure, Moore v, Kemys, $95 .23 702, 726, 725-30 (11th Cir, gt cenled, &80 US, 1054
21 (1987, Dvggan v, Sintg, 778 5.W.24 463, 468 (Tex, Crim. App. 1989), "

? Evidence of benefits 1o State witnesses i hat fimiied 10 kreements made In relanion to the wpecifio case at Issue.
24 1 limcnc v, Stne, 112 Nev. 610, 622:23 (1996); ) Information tbout benefits to as Impartan State witess coniotes
25 Bredy macrial, sves though no explielt dead wes outlined. Browning v, Sive, 120 Nev. 347, 369 (2004 .
) *Agresntits need nof be express or formad wrangemenss, and underatsndivgs merely |npllad.'atmd. fnvinuated,
26 [l or Inverred 1o be of posiible benefd to witness constinuey proper materin] for Impeachmens, _Pugxan v, Siaty, 778
27 $.W.2d 453, 468 (Tee. Crim. App. 1989),

*A deferdar b cxitied 10 maerial In the govemment witness® confidemial probation fils thar besry on the credibility
28 || ofuoat wimess. United Siates v Siiflez, 830 524 1197, 1201 {91h Cig. 1988), cen, deplsd, 459 UU,S, 1032 (1989),

i
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- Disclosures.of any and all statements tangible o intangible, recorded o TV |

e e e e 1 -

unsecorded, made by any State witness, or any other person, at any time het Bre i
any manner inconsistent with the written and/or recorded statements pmioiﬁl;f .4-:1__-
provided lo the defense®. This inttudes material or information which would tend

10 exculpate the Defendant of the charges, might mitigate the punishment should he

be convicted”, or my lead to information which would tend 10 impeach or affect

the credibility of a State witness®, including, but not Jimited to, any oral siatements
made 10 the prosecutor or any other State employee during pre-trinl conferencesor
other investigative meetings. '

Any phowgrlphl‘of any lincups done or any cther photography in the case, not
already given in discovery. This inclides any photos taken at any medical cxams as

well as photos taken by law enforcenient. - -

Any 911 recordings to include the relevam dispateh log.

“Sute violated Brady when it failed t inform the defense of prior inconisient stements by & key proseeution
witnest Lay v, State, 116 Nev. §E05, 1199 (2000); State acted improperty by failing to disclose sztements fn i

s | e
—

pesscasion of svideace coreradictoey 1o enother Sttt witacss . Risdin v, Stare, 120 Nav. 121, 139 (2004),

* State v, Bexnctt, 119 Nev. 389, 602 (2003} [edmisslon of s en-conspirator 0 juithoose informant which could have
servied a8 miligating evidence). .

'Mvmmﬁmmmﬁihdbﬂmmum&cmﬁmﬂznlhemwhmlmhhimynmhhﬂliir
idervification of the Defendant. Nowris v, Slayton, 540 F.2d 1241, 1244 (4th Cir, 1976). Sime had o duty to dischae
mn.dwh;uial.th:yprmiuanWMmﬂmMpwmiiﬂm:Mmme
dutmmmunvhmmmmmuam,mm(mcmmx Dan procexs was viotated
wi:nd:;mml'-ilulwmﬁhmmammwhrinmimummﬂmmnumnﬂrm
proscoution witness where aredibility was on issee. Unitedt Suees v, flopsley 576 F.2d 626 {51y Cir. 1979), gen,

sdministered to impormas prosecuion witness Canver v. Rafferty, 326 F.2d 1299, 1307-08 (3nd Cir. 1987), coyy, degied,
4M US. 1013 (1938); Syerts v Stale, 508 N.W.2d 392, 79493 (low App. 199]) (cvidence of alleged co-
perpearator’s threaitning and ovetbenring nature and impending psychiatrie exmination of him); Beopla v, Gnrcis, 17
Cal. App. 45 1169, 22 Cal. Rpur. 28 548, $51-82 (1953) {avidence showing srete's expoyt wsed fsuby medhodology

;\6 mads emors in other cases); Peopls v, Wright, §53 N.E2d 1009, 1012 (i995) (alieged victim's status a3 police
formzs),

3

mmus.m(lm);mmmmwaﬂwumm»mmmmmumwu‘u .
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éupies of a.n; and all video or eudio tecording of any form collected by the

o — e, = — —— = r———gr— = T —

- m—

. .investigating office?s of siy.other agem of the State during the course of the

investigation,

1

All relevant reponts of chain of custody. All reports of any destruction of any
evidence in the case.,

Photocopies or other reproduction of any 2nd all handwritten or otherwise
mieruorislized nates kept by the investigating police officers in this case (AKA
“Case Monitoring Forms™), including, but cot limited 12, sy notes documenting
alternate suspects, iovestigative leads that were not followed up on, oz any other
matter bearing on the credibility of any State wimess.

. Anymdallmmdmpomofmyupmindwu'se,mindhde'mcmlhea.ld'n

workers. Thin includes any preliminary reports or notes, not included in » final
report. \ it

s tate
Wl
SN

Any and al) information which shows that the defendant did not commit the crimes
elleged, including, but not limited to, any infotmation concerning an arvest of any
other individual for the charged crime® and any information suggesting a possible
suspect other than the defendant, ' including investigative leads 1o other suspeets™

*Bonks v, Revnolds, 54 F.3d 1508, 1518 621 (10° Ch, 1995),

“Sute’y Fuilure to dischose evidence of wngthey perpetrator violated Brsdy, Loy v, State. 116 Nev. 1185, 119596
(2000)._Summury of prosecutor's perspeciive on writien reports selating 1o polentiz) suapects were constinxionally
izadequate and repans should have been disthosed pareuant to Bredy. _Maszan v, Warden 116 New, 48,69 Q2000%
Blpoghworth y, Swate, 512 A.2d 1056, 105980 (19885,

142 Nev, 510, 622-2) (1995) (withhotding evidence of favestigative leads to othes SRSpELTS,

regardless of sdmissibiliry, consritutes By violtion),

12
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Electronically Filed
11/14/2017 11:48 AM
Steven D. Grierson

CLERK OF THE CO
ORDG &wf E e

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

MEGAN THOMSON

Chief Deputy District Attorney
Nevada Bar #011002

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

| Plaintiff,

-vs- CASE NO: C-13-291159-1
FRANK HEARRING, aka, DEPT NO: XX
Frank Hearring, Jr., #1774466
Defendant.

ORDER GRANTING DEFENDANT'S MOTION TO WITHDRAW COUNSEL

DATE OF HEARING: October 31, 2017
TIME OF HEARING: 8:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
31st day of October, 2017, the Defendant not being present, incarcerated in the Nevada
Department of Corrections, the Plaintiff being represented by STEVEN B. WOLFSON,
District Attorney, through MEGAN THOMSON, Chief Deputy District Attorney, without
argument, based on the pleadings and good cause appearing therefor,

i
1/
1
1
i

W:A2Z013%2013F08 N7M3F08]1 77-ORDG-(HEARRING__FRANK)-001.DOCX
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IT IS HEREBY ORDERED that the Defendant's Motion to Withdraw Counsel, shall
be, and it is GRANTED.
DATED this // 3 day of November, 2017.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY

ty District Attorney
Nevada Bar #011002

CERTIFICATE OF SERVICE
I certify that on the _M“dﬁy of November, 2017, I mailed a copy of the foregoing
Order to:

FRANK HEARRING, JR., BAC #1006445
SDCC

P.O. BOX 208

INDIAN SPRINGS, NV 89070

BY

ecretary tor the District Attorney’s Office

13F08177X: ckb/L4

2
W20132013R081N7AI3F08177-ORDG-(HEARRING__FRANK}-001.DOCX




. Electronically Filed N
' 12/11/2017 8:46 AM 9\%
. Steven D. Grierson

) - ' CLERK OF THE COﬂEﬁ
1 |Feank HeARR f\\lj oNo: [00Y YT %’“’A

‘ ln/ 2 | Scuthern Desert Correctionat Center

M
% 3 | Post Office Box 208

4 | indian Springs, Nevada 89070-0208

5

6 ll.\l THE JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 . FOR T‘HE COUNTY OF

8 1PNk Heare NG 1-02-18 8:30A

° ' l:;laintiff, : Case No: C-13-aq11 59~/
0 V. . Dept. No: Y )(
" shde oF Nwada ‘
t2 Defendant
13

NOTICE OF MOTION

11: MOTIONS FOR MODIFICATION OF SENTENCE

16 — o

7 Comes now, Defendant, m‘\‘ Hd me ALE ,pro per, angd respectfully moves
'8 this Honorable court for a modification of sentence. \') '

9 This motion is based pursuant to the supporting Peints and Authorities attached hereto, NRS
”0 176.555, as well as all papers.pleadirjg, and documents on file herein.

2 ' POINTS AND AUTHORITIES

g 23 1. STANDARD OF REVIEW
prn ) .
g % ];.g The Nevada Supreme Court has long recognized that Court's have the power and Jurisdiction to ° |
w0
= " Wodify'a sentence , see, Staley v. State, 787 P.2d 396, 106 Nev. 75 {1990):
Q 2 |;
e &9
g 26 “That if a sentencing court pronqunces sentence within statutory limits, the court will have
E:'- Jurisdiction.to MODIFY, suspend ar other wise correct that sentencea if it is based upon A
o 27r~_~_. 8 materiafly untrue assumptions or mistakes which work to the extreme detriment of the
1] B &
;_-"f_f 28 ¥ w  defendant’
ol -
O i,
g g ¢
& ¥
iy
o I
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Tl Defendant believes that this court has. based upon Staley, the jurisdiction to MODIFY his

< || sentence. due to that sentence being pronounced based upon a Pre-Sentence Investigation Report which

did have several material facts in error. which will be discussed below in the stalement of facts.
4 .
Respondent may argue that laches apply due to the fact that thee [3] years have passed since
5 | , |
sentence was pronounced. However, the Nevada Supreme Court held that such time requirement does not
é
_:' apply o a request for Modification of Sentence, see, Passanisi v. State, 831 P2d 1371, 108 Nev. 318
g (] (1995):
9 . ."we note that the trial court has inherent authority to correct a sentence at any time if such
sentence based on mistake of material fact that worked to the extreme detriment of the defendant.
10 (Citations Omitted). If the trial court has inherent authority 1o correct a sentence, a Fortiort, if has)
{lye_power to entertain a motion requesting it to exercise that inherent awthority.... Thus, the time
11 limits and other restrictions with respect to a post-conviction relief do not apply to a Motion to
Modify a Sentence based on a claim that the sentence was illegal or was based on an.untrug
12 assumiption of the fact that amounted to denial of due process (Emphasis added) 1d. 831 P2d at
13 1372n. [, See also, Edwards v, State, 918 P2d 321, 324, 112 Nev. 704 (1996).
14 |
E;‘ﬁ‘ﬁ} Defendant, as stated above, is alleging that his sentence by this Court was based upon
‘Q}Eﬁ’ 15 ) . .
assumptions founded upon his Pre-Sentence [nvestigation Report (PSI) that had several factors in error,
16
and as such, his constitutional right to due process was violated. See, State v. Districl Court, 677 P2d
17
le 1044, {00 Nev, 90 (1984):
19 _ .o . . . ..
The district court’s inherent authority to correct a judgment or sentence founded on mistake is in
20 accord with the constitutional considerations underlying the sentencing process. The United

States Supreme Court has expressly held that where a defendant is senteaced on the basis of

21 materially untrue assumptions concerning his criminal record, *'(the) result whether caused by

carelessness or design, is inconsistent with due process of law™. Townsend v. Burke, 736, 741,

22 68 5. CL 12552, 1255, 92 L. Ed. 1690 (1948). Further. the cases clearly gstablished that
constilutionally Violate “materially untrue assumplions” concerning a criminal record may arise

23 either a3 a result of a sentencing judsre's cormrect perception of misapprehension. {Emphasis in

a4 orivinal). [d. 677 P2d at 1048 n. 3.

25 Defendant would asks that this Court not perceive this request to be pointing the finger at the

Court and saying ‘you were wrong' as that is not the case. Defendant is merely requesting that the Count

25 || reconsider the sentence that was pronounced based upon mistakes of fact in the PS] report and al

sentencing,

MO IO i MOLLEY SENTENCE - 2
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CONCLUSICON

WHEREFORE, all of the above stated reasons, Defendant respectfully requests this Honarable Court to

Modify his/her Sentence in accordance with this Court's fair and just consideration of ihe facts of the case.

Dated this_ 3 "’:{

day of ,QM'&M&Q’“ 2047

é#ﬁnb H%;ﬁé? \«iﬁ%

Southern Desert Comectional Center
P.C. BOX 208
INDIAN SPRINGS, NEVADA 89070-208
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10
11
12
13
14
515
16
17
18
19
20

21

, certify that the foregoing “Motion For

Bk Hearving
N

Clerk of Courts
[ Stiin B. Girirson
800 Lez01§ AV, 3 Floo

La&\fmgjasrl\l\/ 39155 -11LD

Modification of Sentence™, was served upon the Respondent pursuant to NRCP 5 (b), by placing same in

the United States Postal Service, postage being fully pre-paid, and addressed as follows:

Dated this _¢ TD_ 'ﬂd day oflbmmb@r

District Attorney's Office

Stalen B vonleson
SOOLLWIS Avem)l Lo.Boys s ad

A,

L,qs\/zg&s;m/ §9155-25.14

,20077.

A

#/M

. By: £
Eanle tharrivey

BOT ol To HOULET SERTEE - §

P.0. Box
Indian Springs, NV. 89070

Defendant, In Proper Person
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e AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding MO“\" o)

For Medificechion OF Sentrenc.

(Title of Document)

filed in District Court Case number v~ 13-29 1159 -1

/EV Does not contain the social security number of any person.

-OR-

0 Contains the social security number of a person as required by:

(A, A specific state or federal law, to wit:
Haz2aM V. Warden, e de. 48 2000
'(State specific law)

uor-

B. For the administration of a public program or for an application
for a federal or state grant.

3

fgnature ' Date

FAN £ ﬁ/@emfm 9

"Print Name

2T T| ” e
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Electronically Filed
12/26/2017 11:41 AM
Steven D. Grierson

. CLERK OF THE CO
OPPM w ﬂ.u—-dv

STEVEN B. WOLFSON

Clark County District Attorney

Nevada Bar #001565

STEVEN OWENS

Chief D%Duty District Attorney

Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada §9155-2212
702) 671-2500

ttorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs CASENO: C-13-291159-1

FRANK HEARRING, aka, ‘ ,
Frank Hearring, Jr., #1774466 DEPTNO: XX

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION FOR SENTENCE
MODIFICATION

DATE OF HEARING: January 2, 2018
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Motion for Sentence
Modification.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at t;he- time of hearing, if
deemed necessary by this Honorable Court. |
1/

1
/
1

WHZOTAS01 3OS NIV AF0R 1 77-0PPM-(HEARRING__FRANK)-001.DOCX
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 15, 2013, the State charged Frank Hearring (hereinafter “Defendant™)

by way of Information with the following: Count 1 — Murder With Use of a Deadly Weapon;
Count 2 — Attempt Murder With Use of a Deadly Weapon; Count 3 — Discharging Firearm At
or Into Structure, Vehicle, Aircraft or Watercraft; and Count 4 — Possession of Firearm by Ex-
Felon.

On October 7, 2013, pursuant to negotiations, Defendant entered into a Guilty Plea
Agreement (hereinafter “GPA”) with the State, wherein he agreed to plead guilty to one count
of Murder (Second Degree) With Use of a Deadly Weapon. The same day, the court conducted
a plea canvass on the record and thereafter accepted Defendant’s plea. An Amended
Information was filed in open court reflecting the charge contained in the GPA.

On December 10, 2013, Defendant was present in court for sentencing, and was
sentenced to life imprisonment in the Nevada Department of Corrections with parole eligibility
after ten years, plus a consecutive sentence of a maximum of 240 months and a minimum of
96 months for the deadly weapon enhancement. Defendant received 293 days credit for time
served. On December 30, 2013, the court entered its Judgment of Conviction. Defendant did
not file a direct appeal.

On May 15, 2014, Defendant filed a Motion to Withdraw Counsel, seeking removal of
his court-appointed attorney, Carl Arnold, Esq. On June 12, 2014, the court granted the
motion.

On November 12, 2014, Defendant filed a Motion for Appointment of Counsel and
Request for Evidentiary Hearing. The State filed its Response on November 25, 2014. On
December 4, 2014, the court denied the motion, finding the request for evidentiary hearing
was made prematurely and could be renewed in a Petition for Writ of Habeas Corpus.

On December 10, 2014, Defendant filed a Motion to Withdraw Plea. On December 22,
2014, the State filed its Opposition. On January 6, 2015, the Court denied Defendant’s

Motion, finding that Defendant’s claims of involuntariness were belied by the record and his

WI20112013F08TVTTVIF08177-0PPM-(HEARRING__FRANK)-001.DOCX
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claims of ineffectiveness were without merit. The district court filed its Order on January 16,
2015.
On March 30, 2015, Defendant filed a post-conviction Petition for Writ of
Habeas Corpus (“Petition”). The State filed its Response on July 31, 2015. On August 4,
2015, the Court denied Defendant’s Petition. A Findings of Fact, Conclusions of Law and
Order was filed on September 14, 2015. On October 6, 2015, Defendant filed a Notice of
Appeal. The Supreme Court affirmed the District Court’s denial on April 14, 2016.
Defendant filed four Motions for Withdrawal of the Attorney of Record or in the
Alternative, Request for Records/Court Documents between the denial of his Habeas Corpus
appeal, and the instant motion. The motions were granted with respect to the presentence
investigation report and denied with respect to all other documents. Additionally, on October
6, 2017, Defendant filed a Motion to Withdraw Counsel. On October 31, 2017, the court
granted Defendant’s Motion to Withdraw Counsel because Defendant did not have any
outstanding motions before the court.
Defendant filed the instant motion on December 11, 2015. The State responds as
follows.
ARGUMENT
I. DEFENDANT IS NOT ENTITLED TO SENTENCE MODIFICATION.

Defendant is not entitled to a sentence modification because a district court only has
jurisdiction to modify a sentence in limited circumstances.

In general, a district court lacks jurisdiction to modify a sentence once the defendant
has started serving it. Passanisi v. State, 108 Nev. 318, 321, 831 P.2d 1371, 1373 (1992).

However, a district court has inherent authority to correct, vacate, or modify a sentence that
violates due process where the defendant can demonstrate the sentence is based on a materially
untrue assumption or mistake of fact about the defendant’s criminal record that has worked to
the extreme detriment of the defendant. Edwards v. State, 112 Nev. 704,707, 918 P.2d 321,
324 (1996) (emphasis added); see also Passanisi, 108 Nev. at 322, 831 P.2d at 1373.

/i

W20 320 13RS 1N7MSFO8 1 77-OPPM-(HEARRING__FRANK)-001.DOCX
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Not every mistake or error during sentencing gives rise to a due process violation, State
v. Eighth Judicial Dist. Court, 100 Nev. 90, 97, 677 P.2d 1044, 1048 (1984). A district court
has jurisdiction to modify a defendant’s sentence “only if (1) the district court actually

sentenced appellant based on a materially false assumption of fact that worked to appellant's
extreme detriment, and (2) the particular mistake at issue was of the type that would rise to the
level of a violation of due process.” Passanisi, 108 Nev. at 322-23, 831 P.2d at 1373-74.

A. Defendant’s Allegations Are Insufficient To Warrant Relief.

Defendant claims that two detectives and one crime scene analyst were deficient in their
investigation of his case and that they failed to take the entirety of the crime into account
during their investigation. Motion at 3-4. However, that is not the standard required for
modifying a sentence. Whether or not the investigators were deficient in their investigation is
irrelevant to whether or not the court can modify Defendant’s sentence, as the requirement is
that the sentencing court would have had to make a mistake about Defendant’s “criminal
record that had worked to his extreme detriment” in order to modify his sentence. Edwards,
112 Nev. 704, 707 (1996). In the instant Motion, there is no indication that the sentence
imposed was based on any materially false assumptions of fact that worked to Defendant’s
extreme detriment, and without a mistake, during sentencing, it cannot be said that
Defendant’s due process was violated when he was sentenced. As a result, the instant Motion
must be denied.

i
i
/
/
/
/
i
/
i
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CONCLUSION

For the foregoing reasons, the State respectfully requests that Defendant’s Motion for

Modification of Sentence be denied.

DATED this 2 (0 day of December, 2017.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY

S E OWENS <
Chief Deputy District Attorney
Nevada Bar #004352

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this CQ day of
December, 2017, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

FRANK HEARRING, BAC#1006445
SDCC

P.0, BOX 208

INDIAN SPRINGS, NV, 89070-0208

BY

Seeretary for the District Attorney's Oftice

13F08177X: jw/SSO/ckb/L4

WAZOIIQ0LIFWR NTAIIF08177-OPPM-(HEARRING__FRANK)-001.DOCX
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Electronically Filed
12/29/2017 10:58 AM
Steven D. Grierson

' CLERE OF THE COigg

_qu_# 100YYS™
SDC.C.

P.O. BOX 208 .

INDIAN SPRINGS, NV 89018
PETITIONER - IN PROPER PERSON

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE # C-13-2915%-1

)
)

Petitioner )

- ) pepT# XX
) PT.#

StotroF Navad g )

Respondent ) " Hearing Date: 1-23-18

)
Time: 8:30am
MOTION TO COMPEL
COMES NOW, Petitioner EAMK H,PGWV‘I VL_@} , in and through

DEC 29 2017

AMN03 311 30 Mg

his proper person hereby moves this Honorable Court for an Order compelling:

| é&r‘/ Arnsld ESC/)/ B

T@s moftion is made and based upon all papers and pleadings on fite with the Clerk of

ti'g Court , which are hereby incorporated by this reference, the Points and Authorities

harein, and attached Affidavit of Petitioner.

-
Dged this L?_ day OM , 2017,

Submitted by:

Petitioner / in Prydper Person

107 57 330
Q3N30RY




POINTS AND AUTHORITIES

On the _%_]_St day of Q(Zﬁ h!/f . 20 j7, the Court had granted the
Petitioner's, * “D%Dﬂ'ﬂ) \DH‘*/IC}MD C/DDQSQ,l

However, (],C‘W\| AI’“_OH ESO{‘; has failed to comply with the Qrder from this

Honorable Court. This Court has the power and duty to enforce its lawful judgment
pursuant to N.R.S. 1.210 which states in pertinent part ;

“ Every court shall have power :

1. To preserve and enforce order in its immediate presence.

2. To enforce order in the proceedings before a person or persons
empowered to conduct a judicial investigation under its authority.

3. To compel cbedience to its lawful fudaments, orders and process, and
to the lawful orders of its judge out of court in an action or proceeding
pending therein.

4. To controf in furtherance of justice, the conduct of its minjsterial
offers.” (emphasis added)
Failure to comply with a court’s order constitutes contempt under N.R.S. 199.340

which states in pertinent part that:

" Every person who shail commit a contempt of court of an y one of the
following kind shail be guilty of a misdemeanor:

...4. Wiliful disobedience to the lawful process or mandate of the court;...”
(emphasis added)

In closing, by Gaf\/ Arno /o/é&;y not adhering to the order of this court

{Zar/ﬁm;g@ ?jc&/ has displayed contempt, Petitioner cites three cases,

429




In Re Yount, 93 Ariz. 322, 380 P2.d 780 (1963), Siate v. Alvey, 215 Kan. 460,

524 P.2d 747 (1974) and In Re Sullivan, 212 Kan. 233 510 P.2d 1199 {1973) that all

deal with attorneys that refused to abide by the rulings of their respeclive courts and

were either disbarred or censored. Petitioner prays this henorabie Court compel

f olal ﬂfﬂa(@’ ES? to comply with the order and find { gy ( &m@ é;g

guitty of contempt for not obeying the lawful order of this Court.

DATED: this LL"'L day of bbéémxbﬂf L2017

Submitted by: '
Frantz vin o me
Petitioner / In Proger Person

i
1l

rr
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AFFIDAVIT OF: F«“ﬂm\_ﬁ, Hmrv’*] nq
' J

STATE OF NEVADA )
s58:
COUNTY OF CLARK )

TO WHCM IT MAY CONCERN:

I,rfnﬂk,ugaw]hm the undersigned,do hereby swear ‘that
all statements,facts anéj events within my foregoing Affidavit are
true and correct of my own knowledge,information and belief, and
as to those.,I believe them tc be True and Correct. Signed under the

penalty of perjury.pursuant to,NRS. 29.010;53.045 ;:208.165,and state

the following:

FURTHER YOUR AFFIANT SAYETH NAUGHT.

L
EXECUTED At: Indian Springs,blevada.this”’r Day Of éwém‘bb/ '

20 (7. ke I L
“Erqnk Hearrivg ’—@ﬁﬂ:
Post Office Hox-203{sDCC

Indian Springs,¥Nevada.39070./
Affiant,In Propria Personam:
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CERTFICATE OF SERVICE BY MAILING

I,ﬁA—m K l—l'mrv”; /Lg , hereby certify, pursuant to NRCP 3(b), that on this
day of , 20__, I'mailed a true and correct copy of the foregoing, “No Howy

o éym,ﬂ.z / "
by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
United State Mail addressed to the following:

SEAN D, Loviersov Stedn B. wafEsoy

Ller pt+hs (ppr+— Z0Q Lty it

200 LLWIS Mits Ol 3re] oo~ LO-Boy 5522/

AL Ny 39155 1iwd Las Vegas, Ny~ B5ISS— 3273

CC:FILE

DATED: this 1zﬂday of ectebn 20 |7
é’ k/é('—-—-‘---;_
R V2R

ropria Personam
Post Office Box 208,S.D.C.C.
Indian Spni Nevada 8901
IN FORMA PAUPFERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affinm that the preceding

MO#HO/I "l Lpanpy]

(Tile of Document) °

filed In District Court Case number d' (3-9291159-/

i
/CV Does not cantaln the social security number of any person.
-OR-
O  Contalns the social security number of a person as required by:

A. A spedific state or federal law, to wit:
(State specific law)

-or-

B. For the administration of a public program or for an application
for a federal or state grant.

w fme L 2/15]1
T _L’Z[D'ate_]

L4

gnature

~vank /‘,me//lm
Print Name _/

Tide
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

MEGAN THOMSON

Chief Deputy District Attorney
Nevada Bar #011002

200 Lewis Avenue '

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

©-VS- CASE NO:

FRANK HEARRING, aka, DEPT NO:
Frank Hearring, Jr., #1774466

Defendant.

Electronically Filed
1/8/2018 1:22 PM

Steven D. Grierson

CLERE OF THE COigE

C-13-291159-1
XX

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR MODIFICATION

DATE OF HEARING: January 2, 2018
TIME OF HEARING: 8:30 A.M.

OF SENTENCE

THIS MATTER having come on for hearing before the above entitled Court on the

2nd day of January, 2018, the Defendant not being present, incarcerated in the Nevada
Department of Corrections, the Plaintiff being represented by STEVEN B. WOLFSON,
District Attorney, through MEGAN THOMSON, Chief Deputy District Attorney, without

argument; based on the pleadings and good cause appearing therefor,

1
1
1
i

WA20132013R08 1N IF08177-ORDD-(HEARRING__ FRANK)-002.DOCX
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion for Modification of

Sentence, shall be, and it is DENIED.

DATED this 2 day of January, 2018. i’} L

DISTRICTJ \A\A
STEVEN B. WOLFSON ERIC JOHNS
Clark County District Attorney
Nevada Bar #001565

to:

ty District Attorney
4 #011002

CERTIFICATE OF SERVICE

| I certify that on the %q'(“d‘ay of January, 2018, I mailed a copy of the foregoing Order

FRANK HEARRING, BAC #1006445

SDCC
P.O. BOX 208
INDIAN SPRINGS, NV 89070-0208

BY//

“Secretary for the District Attorney’s Office

13F08177X: ckb/L4
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ORDG

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

LEAH BEVERLY

Chief D%mty District Attorney
Nevada Bar #012556

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

ORDER GRANTING DEFENDANT'S PRO PER MOTION TO COMPEL

Electronically Filed
2/2{2018 2:06 PM

Steven D. Grierson

CLERE OF THE COigg

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

| -vs- CASE NO: C-13-291159-1

FRANK HEARRING, aka, DEPT NO: XX
Frank Hearring, Jr., #1774466

Defendant.

DATE OF HEARING: January 23,2018
TIME OF HEARING: 8:30 A M.

1

THIS MATTER having come on for hearing before the above entitled Court on the

23rd day of January, 2018, the Defendant not being present, incarcerated in the Nevada
Department of Corrections, the Plaintiff being represented by STEVEN B. WOLFSON,
District Attorney, through LEAH BEVERLY, Chief Deputy District Attorney, without

argument, based on the pleadings and good cause appearing therefor,

i
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Compel, shall be,
and it is GRANTED and Mr. Carl Amold, Esq. is directed to send the file to Defendant.
DATED this_-3/__ day of January, 2018.

STEVEN B. WOLFSON ERICIOHNSON

Clark County District Attorney

Nevada Bar #004§65
" @%

"LEAH BEVERLY
Chief Deputy District Attorney
Nevada Bar #012556

CERTIFICATE OF SERVICE

I certify that on the O day ofE@%{, 2018, 1 mailed & copy of the foregoing

Order to:

FRANK HEARRING, JR., BAC #1006445
SDCC

P.O. BOX 208

INDJIAN SPRINGS, NV 83070

BY {l
retary for the District Attorney’s Otlice

13F08177X: ckb/L4
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o I . N Electronically Filed @
! _ 6/6/2018 2:21 PM

Steven D. Grierson

CLERE OF THE COigg

. ) :
S.DCC. (j_

F.O.BOX 208
INDIAN SPRINGS, NV 85018 -
PETITIONER - IN PROPER PERSCN

DISTRICT COURT

? CLARK COUNTY, NEVADA
: CASE # (~-13-39 11571
Fran_Hearein \Cj ; &
Petitioner }
V. _ )
) DEPT# Y X
\ng og Nevecl o )
t
esponden ; Date: 06/28/18 Time: 9:00 AM

MOTION TO COMPEL

COMES NOW, Petitioner Trany Hmrr'mo) . in and through

his proper persan hereby moves this Honorable Court for an Order compelling:ﬁﬁ-

orf\bj C,Pofl Ocnold fJSG‘I_ ' .

This motion is made and based upon all papers and pieadings on file with the Clerk of

t'l,:n:la Court , which are hereby incorporated by this reference, the Points and Authorities

(9]
lgrein‘ and attached Affidavit of Petitioner.

Dated: thfs@f”day of May 20 1%,
J

L¥N0J 3HL 30 My31o
8102 8 0 NP

Submitted by:

# 10004y
Proper Person

1
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POINTS AND AUTHORITIES

onthe 31%day of Dedpbier~ . 20 17 the Court had granted the
Petitioner's, * MO'HOﬂ 10 C,{‘)(V]PQ_;I

However, (\,a r[ ﬂr{\alcf has failed to comply with the Order from this

Honorable Court. This Court has the power and duty to enferce its lawful judgment
pursuant to N.R.8. 1.210 which states in pertinent part ;

“ Every court shall have power :

1. To preserve and enforce order in its immediate presence.

2. To enforce order in the proceedings before a person or persons
empowered to conduct a judicial investigation under its authority.

3. To compel gbedience fo its lawful judgments, orders and process, and
to the lawful orders of its judge ou! of court in an action or proceeding
pending therein.

4. To control in furtherance of justice, the conduct of its ministerial
offers.” (emphasis added)

Failure to comply with a court’s order constitutes contempt under N.R.S. 199.340

which states in pertinent part that:

" Every person who shall commit a contempt of court of any one of the
following kind shall be quilty of a misdemeanor:

...4. Wiliful disobedience to the lawful process or mandate of the court:..."

(emphasis added)
In closing, by (‘)ar| Aﬁw'c{ not adhering to the order of this court
('_'Ql" H[ nO’cj has displayed contempt. Petitioner cites three cases,

440




In Re Yount, 93 Ariz. 322, 380 P2.d 780 (1963), State v. Alvey, 215 Kan. 460,

524 P.2d 747 (1974) and In Re Sullivan, 212 Kan. 233 510 P.2d 1199 (1973) that all

deal with attorneys that refused to abide by the rulings of their respective courts and

were either disbarred or censored. Petitioner prays this honorable Court compel

Car l 'D((nﬁ |G‘ 6‘50{ to comply with the order and find C,m" AfM'C{E,S%

guilty of contempt for not obeying the lawful order of this Court,

DATED: this 33 ol day of Maj ,20i8.

Submitted /b#,_hw :
P k-tearei 2.9 [006IRS™

PetitionstT~7 in Proper Person’

111
/1

1
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arrrpavit of: FrAN¥ Hearviuoy

STATE OF NEVADA )
S8=:
COUNTY OF CLARK )
TO WHOM IT MAY CONCERN:

I, Erank Hpq(r;(m the undersigned,do hereby swear that

all statements,facts and events within my foregoing Affidavit are
true and correct of my own knowledge,information and belief, and

as to those,I believe them to be True and Correct. Signed under the

penalty of perjury,pursuant to,NRS. 29.010;53.045 :208.165,and state
the following:"L Riled Hhis mpHipn Yack. in Sept0i7, I+ WOas polecteo
and jmnmc/an Octibar 31,9017, howatwr a5 o F M»%j § PUE T havy vt
o Vet m file or aﬂj“f'/ﬂ?y relateof o Case st C-13-291/59 ) Lopmr
Carl hrvolol Esy - This arfornesf hor clisplayed complete disvigarl o quf
of +he +hor0:)5/q[j /s C/OS@G/ 1 riforoart1o0 4§ LOE//O-(@VE)O Pf'woflj
rendared Iitigantn) velated to the ohisclasove of matoria s 107
HIL posSession o f a1l safe VeI connected Wit +he pro-
SeevHon  in cludfin pol'ee qrzg/ o ther ' Vaﬁjqﬁfv c{jana:hf .
%j’“ v ‘“oh"ﬂﬂ:j n IS §.CF 1SS S, 1S 0 81796

FURTHER YQOUR AFFIANT SAYETH NAUGHT.

EXECUTED At: Indian Sorings,blevada;thisés Day Of MC(U\ ,

Sﬁﬁb Harn sia TARU s

Post Qffice_POx-~208{sSDCC)
Indian Springs.Nevada.89070./
Affiant,In Propria Personam:
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ERTFICATE OF SERVICE BY MAILIN

L _+ranl #Larr; A ___» hereby certify, pursuant to NRCP 5(b), that on thjs I3 rof
day of May |, 20ﬁ_ I mailed a true and correct copy of the foregoing, —M&HM_
T (p Qe | ”
by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
United State Mail addressed to the following:

Lo hrasld € Sq SR 1001 €500

JUS S Mavyland ¥ v i Aven vy

Las\eqgos, NV R4l0f D- 5

! Law;.c;m,/\!v’ 32158 — 2849
CC:FILE
DATED: this 33 roéayof May ,201¢.
J
Frank Hearring —H /00l
/In/Propria Personam
Post Office Box 208,5.D.C.C.
Indian Springs, Nevada 89018
IN FORMA PAUPERIS:

443




AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

Moo o Compe

(Title of Document) :

filed In District Court Case number C~13-39¢/.59—

I
/ED Does not contain the social security number of any person.

-OR-

O  Contains the sodlal securtty number of a person as required by:

A. A spedfic state or federal law, to wit:
V. et e 115 S et 1555, 1568 (995

(State spedific law) J

-or-

B. For the administration of a public program or for an application
for a federal or state grant.

I e YR May 22 api5
gnatire “ s _/Date’

FRar/K ﬁlwf//'n g
Print Name k/
Title
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€-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES July 31, 2018 )

N—
C-13-291159-1 State of Nevada
Vs
Frank Hearring, Jr.
July 31, 2018 8:30 AM Show Cause Hearing
HEARD BY: Leavitt, Michelle COURTROOM: RJC Courtroom 14D

COURT CLERK: Susan Botzenhart
RECORDER: Kristine Santi
REPORTER:
PARTIES
PRESENT: Kern, Samuel R. Deputy District Attorney

State of Nevada Plaintiff

JOURNAL ENTRIES

Deft. not present; not transported. Former counsel M, Esq., not present. COURT

ORDERED, matter CONTINUED for Mr. Arnold to appear and make representations regarding
whether the case file was turned over to Deft,

NDC

8/02/18 8:30 A.M. SHOW CAUSE HEARING

CLERK'S NOTE: JEA notified Mr. Arnold regarding next Court date. /// sb

CLERK'S NOTE: A copy of the above minute order was delivered by regular mail to Frank

Hearring, #1006445, Southern Desert Correctional Center, P.O. BOX 208, Indian Springs, Nevada
89018. /// sb

PRINT DATE: 07/31/2018 Page 1 of 1 Minutes Date:  July 31, 2018
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132911594 —

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 02, 2018

\-_-—____/

C-13-291159-1 State of Nevada

Vs

Frank Hearring, Jr.
August 02, 2018 8:30 AM Show Cause Hearing
HEARD BY: Leavitt, Michelle COURTROOM: R]C Courtroom 14D
COURT CLERK: Susan Botzenhart
RECORDER: Kristine Santi
REPORTER:
PARTIES
PRESENT: Holthus, Mary Kay Chief Deputy District Attorney

State of Nevada Plaintiff
JOURNAL ENTRIES

Deft. not present; was not transported and is incarcerated in Nevada Department of Corrections
(NDC). Former counsel Carl Amold, Esq., not present. At request of Mr. Arnold, which was made
to Chambers prior to the case being called, COURT ORDERED, matter CONTINUED for Mr. Arnold

o appear and make representations regarding whether the case file was turned over to Deft.
FURTHER, Mr. Arnold to turn over the case file to Deft, if not already done so.

NDC

9/04/18 8:30 A.M. SHOW CAUSE HEARING

CLERK'S NOTE: JEA notified Mr. Arnold regarding next Court date. /// sb

CLERK'S NOTE: A copy of the above minute order was delivered by regular mail to Frank
Hearring, #1006445, Southern Desert Correctional Center, P.O. BOX 208, Indian Springs, Nevada
89018. /// sb

PRINT DATE: 08/02/2018 Page1of 1 Minutes Date:  August 02, 2018
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Electronically Filed
11/26/2018 11:47 AM

Steven D. Grierson

CLERE OF THE COigg

| Hmm na, ﬁéﬂfl/# |0DlYAs™

‘Warm Springs orrectional Center

P_’ 0. Box 7007
Carson City, Nevada, 89702

DEFENDANT, In Propria Persona
JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

D Sl

IN AND FOR THE COUNTY OF O/' i V“LL/

- Stz o F Neveda

Plaintiff, _
Vs. CASE No.C 13001159 -
Ffﬂ'lfl W \‘mel’\f} A | DEPT. No. Y/ ¥
| Defendant. | Dkt. No.

'NOTICE OF APPEAL

Please take notice that Fvanle H!JZEVI' vﬁDefendant and in his proper person,

hereby appeals to the Nevada Court of Appeals, the Judgment(s) in the above-entitled action(s)
eniered in this Honorable Court on or about the !Q day of jJD\beW" :

SO Y. This notice of Appeal is timely filed pursuant to NRAP 4(b)

, 201K,

DATED this__ 19 day of  \Jovgmlooy”
RESPECTFULLY SUBMITTED,

r

/
Cﬁ kT
ENDkN:E—Iﬂ-P‘}opria Persond

RECEJVED
NOV 26 2918
CLERK OF THE COURT
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CERTIFICATE OF MAILING

LIV Yv j certify under the penalties of perjury, that service was
made of this NOTICE OF APP & DESIGNATION OF RECORD ON APPEAL, pursuant

~ to NRCP 5(b), by placing same in the United States mail, postage pfepaid and addressed as

éﬁ;\JU’I >~ U\)DlQSO/\

. District Attorney
200 Lewl Avam i Svol Flopv-
LasVegas W G155~ 1110

follows:

(Copy to)

- Qarl bBrnold

A% Sodth e s IV
”1,645\/460«.5;:\!/ X% iU

DATED tms'jq_*{ﬁ'ay of )\[NLM‘&M 20 1K

 BY: Jwb,f—ﬁh—x_
— S
Ap ant, In Proper Person
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NOV 26 2018
CLERK.OFIHECOURT

RECEIVED

> :
\s

. Electronically Filed
' 11/26/2018 11:47 AM
Steven D. Grierson

P.G3. Box 7007
Carson City, Nevada 89702
Appellant, In Proper Person

_ N 1 : CLERK OF THE CO a
104, X, # LOOYUS™ .2
Warm Springs Chrrectional Center ' ,

IN THE E;H/\- JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY oF C A Y

Trenle tharvi nf:\)

Stedeobplada DEPT. No. 3¢

Appellant,

Vs. CASE No. C-13-36115G-{

Respondent. | Dkt. No.

DESIGNATION OF RECORD ON APPEAL

Please take notice that Fvd e H’Larr}m,\ » Appellant, and in his proper person,

hereby files this Designation of Record on Appeah)n the above entitled action, pursuant to

NRAP 10(b); and respectfully herein asks this Honorable Court to designate the record on

appeal, to be certified by the Clerk of the District Court and transcribed to the Clerk of the

Nevada Court of Appeals: All motions, pleadings, judgments and transcripts.

DATED this tq+k’day of I\JD\/L,M}QM ,201¢.

RESPECTFULLY SUBMITTED,
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

STATE OF NEVADA,
Plaintiff(s),
vs.

FRANK HEARRING
aka FRANK HEARRING. JR..

Defendant(s).

CASE APPEAL STATEMENT

1. Appellant(s); Frank Hearring
2. Judge: Michelle Leavitt
3. Appellant(s}: Frank Hearring
Counsel:
Frank Hearring #1006445
P.O. Box 7007
Carson City, NV 89702
4. Respondent: The State of Nevada

Counsel:

Steven B, Wolfson, District Attorney
200 Lewis Ave.

C-13-291159-1 -1-
463

Case Number: C-13-281158-1

Case No: C-13-291159-1

Dept No: XTI

Electronically Filed
11/27/2018 2:29 PM

Steven D. Grierson

CLERE OF THE COiEE
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Las Vegas, NV 89101
(702) 671-2700

5. Appellant(s}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s)'s Attorney Licensed in Nevada; Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A
9. Date Commenced in District Court: July 15, 2013
10. Brief Description of the Nature of the Action: Criminal
Type of Judgment or Order Being Appealed: Misc. Order
11. Previous Appeal: Yes

Supreme Court Docket Number(s): 68968

12, Child Custody or Visitation; N/A
Dated This 27 day of November 2018.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Frank Hearring

C-13-291159%9-1
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., Supreme Court No. 77549
Appellant, District Court Case No. C291159
VS.

THE STATE OF NEVADA,

Respondent. FILED

CLERK’S CERTIFICATE JAN 15 2019

STATE OF NEVADA, ss. %é&m

I, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy

of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER this appeal DISMISSED.”
Judgment, as quoted above, entered this 17th day of December, 2018.

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
January 11, 2019.

Elizabeth A. Brown, Supreme Court Clerk

By: Amanda Ingersoll
Chief Deputy Clerk

C-13-291159-1
CcCJD
NV-Supreme Court Clerks Certificate/Judgi

4808765

) A -
~ - - MR -
-~ - BN
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., No. 77549
Appellant,
VS. Sy B
THE STATE OF NEVADA, - FILED
Respondent. ) L
DEC 17 2018
ELD25 w0 o BRotyy
CLERK “ROIEE COURT
ORDER DISMISSING APPEAL ~ B'—3:Ssand

This is a .pro se appeal from a purported district court order
denying a “motion for order to show cause, contempt of court and monetary
sanctions.”! Eighth Judicial District Court, Clark County; Michelle Leavitt,
Judge.

Because no statute or court rule permits an appeal from the
aforementioned order, we lack jurisdiction. Castillo v. State, 106 Nev. 349,
352, 792 P.2d 1133, 1135 (1990). Accordingly, we

ORDER this appeal DISMISSED.

CWW .

Cherry d

&u s ! Py 5- —M—y J'
Parraguirre Stiglich

1The district court removed the motion from its calendar on November
6, 2018.

NEVADA
0) 1947
.(')1 n o '?’qosqqq
e v “7- { ‘ a_l.""-”-"-{r ! :!r 5y R
- i 400 ut: RUASHIE




cc:  Hon. Michelle Leavitt, District Judge

Frank Hearring, Jr.
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

SuprenE CounT o »

oF
NEvaDA
W 1NA <SS
SR I




\\\; "
~ \

CERTJFIED COPY
l‘htgdocument is aal, true and coirect copy of
Ihexongmal on file and. of record in my office.
paTE o Hjigs
Supceme E‘*b‘m Cleﬁg State of Nevada

By o ﬁ? WW DA Deputy
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., Supreme Court No. 77549
Appellant, District Court Case No. C291159
VS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: January 11, 2019
Elizabeth A. Brown, Clerk of Court

By: Amanda Ingersoll
Chief Deputy Clerk

cc (without enclosures):
Hon. Michelle Leavitt, District Judge
Frank Hearring, Jr.
Clark County District Attorney
Attorney General/Carson City

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on JAN 15 2019 :

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED
APPEALS

JAN 15 2019
CLERKOF THE COURT

1 19-01676
469



C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES July 18, 2013

C-13-291159-1 State of Nevada
Vs
Frank Hearring

July 18, 2013 9:30 AM Initial Arraignment
HEARD BY: De La Garza, Melisa COURTROOM: RJC Lower Level Arraignment
COURT CLERK: Roshonda Mayfield

RECORDER: Kiara Schmidt

REPORTER:
PARTIES
PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Mitchell, Scott Steven Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- DEFT. HEARRING ARRAIGNED, PLED NOT GUILTY, and INVOKED the 60-DAY RULE.
COURT ORDERED, matter set for trtal. COURT FURTHER ORDERED, Counsel is allowed 21 days
from today and/or 21 days from the filing of the transcript for there to be any filings as to writs.
CUSTODY

8/13/13 8:30 AM. CALENDAR CALL (DEPT. 2)

8/19/13 9:00 A.M. JURY TRIAL (DEPT. 2)

PRINT DATE: 03/14/2022 Page 1 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 13, 2013
C-13-291159-1 State of Nevada
Vs

Frank Hearring

August 13, 2013 8:30 AM Calendar Call
HEARD BY: Tao, JeromeT. COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Schwartzer, Michael J. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Upon Court's inquiry, Mr. Arnold advised he just finished a murder trial and is not up to speed on
this one. Additionally, he and Mr. Schwartzer just realized they do not have the Preliminary Hearing
transcript. Mr. Arnold stated Defendant does not want to waive his right to a speedy trial and feels
he could be ready in two weeks. Mr. Schwartzer advised this was a short setting and that there is
discovery coming in every day. Following additional colloquy, COURT ORDERED, trial date
VACATED and RESET on the first week of next cximinal stack.

CUSTODY

10/1/13 8:30 AM CALNEDAR CALL (#3)

10/7/13 9:00 AM JURY TRIAL {#3)

PRINT DATE: 03/14/2022 Page 2 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 01, 2013
C-13-291159-1 State of Nevada
Vs
Frank Hearring
October 01, 2013 8:30 AM All Pending Motions
HEARD BY: Tao, JeromeT. COURTROOM: RJC Courtroom 10D

COURT CLERK: Linda Skinner

RECORDER: Sara Richardson

REPORTER:

PARTIES

PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Joseph, Lindsey D Attorney
Schwartzer, Michael J. Attorney
State of Nevada Plaintiff

JOURNAL ENTRIES

- CALENDAR CALL..STATE'S REQUEST: MOTION IN LIMINE

ASTO CALENDAR CALL: Upon Court's inquiry, Ms. Joseph advised the State is ready to proceed
with 20-25 witnesses and lasting 7-8 days. Mr. Arnold advised he is ready as well. Mr. Schwartzer
advised an offer has been submitted to Mr. Armeld. Conference at the Bench. Court advised Jury

selection would begin at 9:00 AM on Monday.

AS TO MOTION IN LIMINE: Court noted it did not receive an opposition from Mr. Arnold. Mr.
Arnold advised he has no objection as he was going to raise the same issues. COURT ORDERED,

Motion GRANTED as unopposed.

M. SCHWARTZER - L. JOSEPH / C. ARNOLD / 20-25 WITNESSES / 7-8 DAYS

CUSTODY

PRINT DATE: 03/14/2022 Page 3 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

10/7/13 9:00 AM JURY TRIAL

PRINT DATE: 03/14/2022 Page 4 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 07, 2013

C-13-291159-1 State of Nevada
Vs
Frank Hearring

October 07, 2013 9:00 AM Jury Trial
HEARD BY: Tao, JeromeT. COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER: Sara Richardson

REPORTER:

PARTIES

PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Joseph, Lindsey D Attorney
Schwartzer, Michael J. Attorney
State of Nevada Plaintiff

JOURNAL ENTRIES

- Mr. Arnold advised this matter has been resolved. There being no objection, Amended Information
and Guilty Plea Agreement FILED IN OPEN COURT. NEGOTIATIONS: Defendant to plead guilty
to Amended Information. State retains the right to argue at time of sentencing. Mr. Schwartzer
concurred. DEFENDANT HEARRING WITHDREW NOT GUILTY PLEAS AND PLED GUILTY to
MURDER (SECOND DEGREE) WITH USE OF A DEADLY WEAPON (F). Court ACCEPTED plea;
referred matter to the Division of Parole and Probation for a Pre-sentence Investigation Report and
ORDERED, trial date VACATED and set for sentencing,

CUSTODY

12/10/13 8:30 AM SENTENCING

PRINT DATE: 03/14/2022 Page 5 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 10, 2013
C-13-291159-1 State of Nevada
Vs

Frank Hearring

December 10, 2013 8:30 AM Sentencing
HEARD BY: Tao, JeromeT. COURTROOM: RJC Courtroom 10D
COURT CLERK: Katherine Streuber

RECORDER: Sara Richardson

REPORTER:

PARTIES

PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Joseph, Lindsey D Attorney
Schwartzer, Michael J. Attorney
State of Nevada Plaintiff

JOURNAL ENTRIES

- DEFT. HEARRING ADJUDGED GUILTY of MURDER (SECOND DEGREE} WITH USE OF A
DEADLY WEAPON (F). Argument by the State. Colloquy regarding restitution. Statement by Deft.
Argument by counsel. Victim Witness addressed the Court. COURT ORDERED, in addition to the
$25.00 Administrative Assessment fee and a $150.00 DNA Analysis fee including testing to determine
genetic markers, Deft. SENTENCED to LIFE in the Nevada Department of Corrections (NDC) with
parole eligibility after TEN {10) YEARS, plus a CONSECUTIVE term of a MAXIMUM of TWO
HUNDRED FORTY (240) MONTHS and a MINIMUM of NINETY-SIX (926} MONTHS in the Nevada
Department of Corrections {NDC) for the use of a deadly weapon, with TWO HUNDRED NINETY-
THREE (293} DAYS credit for time served. FURTHER, matter SET for status check regarding
restitution.

NDC

01-09-14 8:30 AM STATUS CHECK: RESTITUTION

PRINT DATE: 03/14/2022 Page 6 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

PRINT DATE: 03/14/2022 Page 7 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 17, 2013
C-13-291159-1 State of Nevada
Vs

Frank Hearring

December 17, 2013 8:30 AM Motion to Marry
HEARD BY: Tao, JeromeT. COURTROOM: RJC Courtroom 10D
COURT CLERK: Carole D'Alcia

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Rhoades, Kristina A. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- COURT ORDERED, motion GRANTED. Court directed Mr. Arnold to prepare and submit the
appropriate Order.

NDC

PRINT DATE: 03/14/2022 Page 8 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 09, 2014
C-13-291159-1 State of Nevada
Vs
Frank Hearring
January 09, 2014 8:30 AM Status Check Restitution
HEARD BY: Togliatti, Jennifer COURTROOM: RJC Courtroom 10D

COURT CLERK: Athena Trujillo
Andrea Natali

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Radovcic, Michael Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Deft. present in custody. Mr. Radovcic stated the victim was requesting restitution; however, the
letter of restitution had been sent to the wrong address; therefore, requested the matter be continued
two weeks to obtain proof of restitution. Mr. Arnold requested the Deft. be sent to prison to serve his
term. Upon Court's inquiry, Deft. agreed with Mr. Arnold's representations. COURT ORDERED,

matter CONTINUED, Deft. s presence WAIVED the next date.
NDC

1/23/14 8:30 AM - STATUS CHECK: RESTITUTION

PRINT DATE: 03/14/2022 Page 9 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 23, 2014
C-13-291159-1 State of Nevada
Vs

Frank Hearring

January 23, 2014 8:30 AM Status Check
HEARD BY: Tao, JeromeT. COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: Arnold, Carl E. Attorney
Joseph, Lindsey D Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Court noted Defendant is in prison and not present. Upon Court's inquiry, Ms. Joseph advised they
never received anything back from the victim's widow as to restitution and that it is unclear if she
understands what would be covered under restitution. Following colloquy, COURT ORDERED, no
restitution will be ordered and the matter is OFF CALENDAR.

NDC

PRINT DATE: 03/14/2022 Page 10 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES June 12, 2014
C-13-291159-1 State of Nevada
VS
Frank Hearring
June 12, 2014 8:30 AM Motion
HEARD BY: Tao, JeromeT. COURTROOM: RJC Courtroom 10D

COURT CLERK: Linda Skinner

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: Jones, Jr., John T. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Court advised Defendant is in the Nevada Department of Corrections and not present, that this is
post-conviction in nature and Mr. Arnold is not present, however, COURT ORDERED, Deft's Pro Per
Motion is GRANTED. Further, Mr. Arnold to be contacted to send the file to Defendant with the

proper redactions.

NDC

CLERK'S NOTE: JEA contacted Mr. Arnold's Office to advise of above.

PRINT DATE: 03/14/2022 Page 11 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 04, 2014
C-13-291159-1 State of Nevada
Vs

Frank Hearring

December (4, 2014 8:30 AM Motion for Appointment of
Attorney

HEARD BY: Tao, JeromeT. COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: PORTZ, KENNETH Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Court noted Defendant is in prison, not present today and proffered a Motion for Counsel and a
hearing. However, Court noted this is premature as Defendant has not filed a Writ of Habeas Corpus
to show what grounds he wants to raise and if counsel need to be appointed and/or a hearing needs
to be set. As this is premature, COURT ORDERED, DENIED.

NDC

PRINT DATE: 03/14/2022 Page 12 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 06, 2015
C-13-291159-1 State of Nevada
Vs
Frank Hearring
January 06, 2015 8:30 AM Motion to Withdraw Plea
HEARD BY: Thompson, Charles COURTROOM: RJC Courtroom 10D

COURT CLERK: Linda Skinner

RECORDER: Susan Dolorfino

REPORTER:
PARTIES
PRESENT: State of Nevada Plaintiff
Sudano, Michelle L. Attorney
JOURNAL ENTRIES

- Court noted Defendant is in prison and not present today, that he has proffered a Motion to
Withdraw his Plea. Court advised it has read Defendant's Motion and the State's Response, the claim
that his plea was not voluntary is belied by the record and the claim of ineffectiveness of counsel is

without merit. Therefore, COURT ORDERED, Motion DENIED.

NDC

PRINT DATE: 03/14/2022 Page 13 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES June 16, 2015
C-13-291159-1 State of Nevada
VS
Frank Hearring
June 16, 2015 8:30 AM Motion
HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D

COURT CLERK: Linda Skinner

RECORDER:

REPORTER: Amber McClane

PARTIES
PRESENT: Overly, Sarah Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Court noted Defendant is in prison and not present today and that it did not receive a response
from the State. Ms. Overly advised they have no opposition and submitted the matter. Court stated
its FINDINGS including that this Motion needs to be more specific as to what Court records
Defendant wants and why. Therefore, COURT ORDERED, Pro Per Motion DENIED WITHOUT

PREJUDICE.

NDC

PRINT DATE: 03/14/2022 Page 14 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 04, 2015
C-13-291159-1 State of Nevada
Vs

Frank Hearring

August 04, 2015 8:30 AM Petition for Writ of Habeas
Corpus

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner
RECORDER:

REPORTER: Amber McClane

PARTIES
PRESENT: Jones, Jr., John T. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Defendant not present. Court noted it has an opposition from the State. Mr. Jones submitted on
written opposition. Court stated its FINDINGS including that the Petition is untimely, filed one year
past the filing of the Judgment of Conviction and Defendant has not shown good cause to overcome
procedural bar. Therefore, COURT ORDERED, Petition DENIED.

NDC

PRINT DATE: 03/14/2022 Page 15 of 27 Minutes Date:  July 18, 2013
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