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The day that Justice Rlackroun faithfully antivipated hay aprived. Our nation has evolved
heyvond the harbaric practice of exccuting fellow citizens. For too long, this State bas operated
pader the delusion that imperfect human beings are capable of fairly and rationally exercising the

aption to kil It is tme to return this awesorme power o the sole diseretion of the only tribunal

b

truly capable of rendering such a judgment. The decision o kil rests in the hands of a Higher
Authority.

For the reasens set forth above, Nevada's capital sentencing scheme violaies the Nevada

~

and United States Comstitutions.  The Defendant respectiully roquests that this Court strike the

¥

State’s Notige of Intent 1o Seek Death Penalty,

4 » i
DATED this & day of October, 2013,

LAW OFFICES OF ANDREA L LUEM

Y S
F { o
.."’ A

o
A
A

X\* REA T TUEM, FRs
Attorney at Law
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NOTICE OF MOTION
TG CLARK COUNTY BHSTRICT ATTORNEY, Attorney for Plaimift
YOU WILL PLEASE TAKE NOTICE that the Counsel for Mr. Brown will ring the
above and foregoedng Motion on for hearing before the Court on the 10th day of November, 2015,

at .00 a.m.
3

DATED this 4 day of October, 2015,

LAW OFFICES OF ANDREA L LUEM
A
fi_ -
By: | ..fﬁ
ARTIRFA L. LUEM, #3844
Attorney &t E A

=
e

CERTIMICATE QF ELECTRONIC SERVICE

{ hereby certify that service of, was made ms‘f’ 1 day of October, 2013, by Electronic Filing o

Colleen.Baharav, Deputy Distriet Attorney
Email: Colleen. Baharavi@elarkeountyda.com

Richard Scow, Chief Deputy Dhstviet Atlomey

Ematl Richard Scowi@elarkeonntyda.com

ST

& ]
:‘,.‘ i ’MNN‘M“W\\“\“- s
il
{

By 87 5
ANDIREA L. LUBM, ERGL
Nevada Bar No.: 008844
400 South Fourth St Suite 280
Las Vegas, Nevada 89101
Telephone: (702 600-8403
Hal andread@luemiaw.com
Attorney for Defondant

i
)
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EAW OFFICES OF AMNDREA L. LUEM
ANDREA L. LUEM, E5Q.

Nevada Bar No.: 008844

400 K. Foarth Street, Suite 230

Las Vegas, Nevada 89181

Telephone: (702 800-8403

Email andrea@hvembaw.com

Atworney for Defendant

CLERK OF THE COURT

DBISTRICT COQURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintift, CABE NQ. 1402859234
Y. DEFT. NG IX

DATE: November 10, 2015
TidE 9 00 aon

ROBERT BROWN, IR..

Pefendant.

e N ot ey v il g gt p it

NOTICE OF MOTION ARD MOTION FOR BISCOVERY
COMES NOW, the Defondant, ROBERT BEOWN IR by and ibroogh Counsel,
ANDREA L LUEM, and hereby requests that this Honorable Court order the Stae of Nevada to
produce the discovery discussed herein pursuant to NRS 174.2 3 NRS 174285 Kyles v, Whitles
SI4 LIS, 419 (1995) Brady v. Maryland, 373 118, §3 (1962 {and their progenyl,
This Motion is mwade and based upow all the papers and pleadings on file herein, the

attached Declaration of Counsel, and oral argument at the time sof for hearin g this Mation,

- N X -
BATED this {4  day of October, 2015,

LAW i)‘% HQ EN U£< ANDREA L LUEM

av‘\ *':f‘

st g if
ANDREA L. LUEM, #8844
Artorney at Law
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BECLARATION

ANDREA L. LUEM makes the hlowing declavation:

i fam an attorney duly Hoeused o practice law in the Mate of Nevada: | am
the Attorney assigned 0 represent the Defendant in the instant matter, and the Defendant has

¥ ¢

represerded the tollowing facts and gircomstances of this nase.

I declare undsr penalty of perfury that the foregoing is true and comect. {NRS

o

EXECUTED ths

b
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ARGUMENTY

L The State i Reguired to Provide Defendsnt with Biscovery under Nevads Statute, as
well as the United Stutes and Nevada Constitutions

A MNevada Satutory Reguirernents

Under NRS 174,235 the State is required to disclose evidense relating o the prosscation

s

&

of u defendant that is within the poasesaion, custody or contral of the Sate, including
& written of recorded statoments or confssions made by the defendant
s written or recorded statements made by a witness the prosecuting attorney infends
wr eall during the case in chief of the State;

®  vesuits or reports of physioa] or mental exantinations, sclentific teuts or scientifie

experiments made {n conaection with the particular case; and

s hooks, papers, documents, tangible objects, or copies thereof, which the PYOSECL
attorney iiends o wiroduce during the case in chief of the State.
P NRS 17235 Da{o)n
The Distriet Cowt bas anthority o order the production of any non-privileged materiasls in
the possession, control or custody of the State! under NRS 174,235 if the evidence sought is

“raterial to the preparation of the defense”. Riddie v State, 96 Nev. 589, 590, 613 P2d 1031

{1980),

MRS 174235 should be read to creste an affirmative duty for the State to disclose any
statement altegedly made by the defendant, or for which the defendant can be held vicarious
table. Courts have recognized that there §s a fundamental fairmess imvolved in “grasting the
- avcused equal acvess to his own words, no matter bew the Government came by them.” See, ¢, &,

U faldwell 543 F 24 1333, 1353 {DD.C 1974 This “faimess” should extend not oaly o

oral statements, but statements for which the defendant is vicarivusly Hable, as well, Under NES

L

P3SNy, 8 defondant can be vicariously Hable for o statement made by o thivd party. See

“The Safe must fura over any docwments, papers, o books refated to the case that are in the
DOSSEARION, mfnmi and vustody of any government agent or ageney. Ser Kyles v Whitdev, 314
Lis 41y, 437 ;§> { N@‘”w {stating that g\mi?micm evidence “cannot be ke out of the hands of the
defense just because the prosecntor doss not have B7),

3
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220 F 3G TR {Nev. 2009} (finding evidence of defendant’s silence admissible

afse Frelda v 8
following his wife’s complaint that she was in fail beeause his conduct constituted an adopiive
admission). Thos, NRS 174.235 should be comstraed to include within the definiion of &
defendant’s “statement.” both the words actually uttered by the defendant and any stalements for

which the defendant may be heid vicariously Lable

5. Constitutional Reguirements

The United States and Nevada constitutions require the State © provide the defemse with all

favorable evidence i its actual or constructive possession prior to trial, See Kvles v, Whitley, 514

LLS. 419 (1995 Brady v, Marvland, 373 U.S.83, 86 {1963} Jimencz v, State, 112 Nev, 61 1), 618

(1996} Failore o do 8o results o a violation of the Due Process clauses of the Fifth and

Fourtesnth Amendments of the Usited States Constitution, and Ariicle | Section 8 of the Nevada

- Constitution. This wle applies repardless of how the Btate has chosen o structure its overall

dizcovery process. See Stoickier v, Greeng, 527 U8, 263 (1909 Kyles, ST 1LS. 419 Brady, 373

LIS at 86) Hosenes, 112 Nev, at 618, The withholiding of exvulpatory evidence constitutes a doe

process viclation regardless of the prosecutor’s motive for withholding the o
State, 88 Nev. 349, §51-52, 501 P2d 1036 (1972,
Under the law, the State must turn over sl evidenve that 13 {1) Favorable to the acoused, in

that # is exculpatory or impeachment evidence, and () within the sctual or construciive

gsston of anyone aoting on behalf of the State. See Banks v, Drethe, 340 UK 668, 91

”25

if. The State Mast Tarn Over Al Information that s Paveradle (o the Agcused, Whether
or Mot 1t Is the Subject of a Specific Discovery Reguest
The State’s constitytional obligation to produce material svidence exists whethar or nod the
defendant has filed a discovery motion or made specific discovery requests. See, g, Kyles v,

Whithey, 514 US. 419, 43435 (1995); Pennsvlvamia v, Ritchie, 480 US. 39, 87 {1980Y;, Linited

o

States v Bagley, 473 US. at 667, 682, 683 1985y Niate v, Beopett, 119 Ney, 589 {2003y
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dmenez, 112 Mev. at 618; Reborts v State, 110 Nev, 1121 (1994) Given the important rights

- involved and the strong potential for reversal if those rights are violated, the U8, Supreme Ooust

has long counseled that “the prudent prosecnior will resolve doubtfual gquestions in faver of

M

disolosore” LR v Ausurs, 427 118 97 108 (1976,

A Evidence Maverable 1o the acowsed” inchudes all information watevial to the issne of
guilt or punishment incduding immeachmen evideses

The Mevada Bupreme Cowrt has divectly addressed what s considered “favorahle 1o the

socnsed” In Mazaan v, Warden, the Court siated:

Due process does not reguirs wii*’i}ﬂ‘y the disclosnre of “exculpatory” evidence.
Evidence also must be disclosed 1§t provides grounds for the defenss to attsck the
reliability, thoronghness, and good faith of the polive investivation, to impeach the
credibility of the staie’s witnesses, or to bolster the defonse case against
prosecatorial attacks. Furthermore, “discovery in a orinvingl case s not Hmited ©

wnvestigative leads or reports that are sdmissible in evidence” Fvidence “need not
have besn independently admissible 1o have heen nmterial” {internal ciations
anutted).

116 Ney. 48, 67 (200403

whler, 527 LIS, ap 28182 (sisting that 3 Brady violation ocours when (1}

evidence i favorable 1o the accused bevsuse it iy exculpatory or impeaching () evidence was

o

suppressed by the State, oither willfelly or inadvertently; and {3} prejudice ensuesd). 1o Mazzan,

the Supreme Court rovided a nov-gxclusive Hst of the type of svidence that the State must tumn
GVEL
i) Forensic testing which was ordered bt not completed, or which was ;:m*m eted but did

a0l incoipste the defendant (e g, Ragerprint analysis that veturned 83 “inconclusive™);

vitesses wiich might show
At hifigation);

23 Criminal records or other svidence
higs, motive ) hie, or othenwise impeach

3 Evidence that the alleged victim s the instant case bas claimed to be a victim in other
cases;
43 Leads, evidence, or fnvestigations that law enforcement disconnted or fadled to pursue:
5
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5 Hvidence thal sugpesis an allernate suspect, or calls nto guestion whether 2 orime
: actually pocurred;
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I addition to the specific fypes of evidence lsted above and discussed in Mazzan, the State is

obligated to tarn over o Defendant any exculpatory or mitigation evidence.
& _
L Exculpatory Bvidenge
Exguipatory evidence is that which tends o favor the accused. Brady, 373 U8, at 87,
Tmpeachment ovidence, therefore, is exculpatory evidence within the meaning of Brady, See
G

Gighio v, United Siates, 403 118, 130, 154 (1972). In other words, the State’s duty fo dinclose

extends to evidence bearing on the credibility of its witnesses, The Nevada Supreme Cowt has

i

aterpreted the meaning of evidence “favorable to the accused” as ovidence that “provides grovnds
12

for the defense to attack the reliability, thoroughness, and good faith of the police lnvestipation, to
1y

mmpeach the credibility of the state’s witnesses™ or evidence that may “bolster the defense case

svan, L1E New, gt 67,

agatnst prosecutorial anacks.”
To be clear, exoulpatory nuaterial inchudes all information that would tend o affect the
rehiability and credibility of a witness, Thus, information within government control, which shows

that & witngss gave inconsistent statements, had motive to le, tried to reeant, expressed reliciance
to testity agatast the accused, recetved benefits as & result of his or her accusation, or other types of
saformation affectng credibility and reliability, is Brady material and must be disclosed.

2. Mitigation Bvidence

BE|

Brady material apphies not only to evidence regarding the defendant’s innocence or guilt
7
' bat alse o mitigation evidence, For example: the victim of a robbery identifies g defondans as one
=
e

- of o prople who robbed her. The victim also wlls police that this defondant actively prevented

s co-defendany from hitting her daring the robhery.  Although the victm's stalement would

Prec

v materiat becawse, f

clearly go to establishing the defondant’s gutlt, it wonld adve constinne B

bie ts ulumately convicted, the defendant’s effort 1o ald the victim might justtfy the nitigation of

his sestence. Anything which conld convinee the cowrt to impose fess than a maximum sendence

&
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or rebut alleged apgravating circumsiances Is relevant to pumshment and, therefore, must be

ST

- produced by the State. See Jimengz, 112 Nev. at 819,

disclosure obligation iz the same recardiess of the specificiiv of the

The Staie’s constimtionally-manduted Brady obligation arises regardiess of whether a

{1985} (plurality} (inding the prossoution’s constitutional duty o discloss favorable evidence is
govermed by the materiality standard and not Hmited o sifuations where a defondant TROIeals

tavorable evidenve), see afvo, Kyles, 514 UK ap 433 ¢ {stating that “regardliess of reguest, favorable

gvidence 38 material L ") The State must disclose all material evidence favorable to the defeuse,
regardless of the nature of the instam request,  Additionally, as more fally addressed below, the

- prosecutor must meet with detectives, orime scene analysts, investigators, and any other State

actors and potential witnesses prior to wial to determing whether they possess evidence favorshie

18, at 281,

to the acoused. dew, ep, St

HE The State is Responsible for Al Evidence in Its Actual or Constructive Possession, snd
has ap 4ffirmative Baty to Obtatn Such Evidence
I kodes, the Unsted States Sppreme Court held that prosecniors have an afffenative

obligation to oblais Beady material and provide i to the defense, aven if the proscosior is wtially

ungware of iy existence, $14 108 at 437 (emphasis added). The Supreme Court noted that the

affirmative duty “io disclose evidence favorable to a defondant can trace its origing o early 200
cenfury siriciures againet misrepressutation and is of course most prominently associnted with this

Cowrt’s decision ju Brady v, Marvland. 7 I8 80 4330 As the Supreme Court made clear, this

obligation exists evern where the defense does not make a request for such evidence. id

o finding that the Swmte had breached Hs duty to Kyles, the Court discussed the

prosecutor’s Vaffirmative dury” i detail
This w turn means that the individual prosecutor has o duty m feavn of any
favorable evidence kuown o the others scting on the government’s bohalf in the
case, including the poliee . | . Since then, the prosecutor has the mesms i
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d‘qw%arw the government’s Boudy responsibility i he will, any argument for

cusing a prosecutor from disclosing what he does nol happen to knew abou
Lmh down to @ plea to substifule §§'a p Eu, for the prosecutor, and even for the
courts themselves, as the fingl white  the government’s obligation to ensure
fair trinls,

Rydgs, 514 USSR at 437-38 {citations and footnotes omitted) {omphasis added).

The Nevada Supreme Uourt sddressed the prosecuton’s affiomat
Jimenez, stating that, "I is a violation of due process for the proseoutor (o withhold excuipatory
evidence, and his motive for doing so is immateriel” 112 Nev. st 618 (emphasis added},
Farthermore, the affirmative obligation exists even if law enforcement personmel withhold “their
reports without the proseowtor’s knowledge,” becasss “the state attorney is charged with

cansiructive knowledge and possession of svidence withheld by other state agents, such ss faw

entorcement officers.” Id af 620, This existence of an “affirmative duty” means that individual
Proseculens Cannot use Ignorance as an excuse for failing o meet discovery obligations. A lack of

subjective knowledge on the part of g particular prosscutor does not excuse of assuage a discovery

violation because the wndiy whual prosecutor 1s tegally responsifle for contacting all Mate sgents to
o 7 o el

defermine i they are I possession of Brady material,

The constructive kuowledge imputed 1o & prosecntor applies even if the evidence is being

eld by an out-of-jurisdiction agent that is Looperating zowith focal law enforcement. In St

1

Bennett, the Nevada Suprerse Court ruled, “In this case, » Utah police detective was aware of the
svidence. We conclude that # i appropriste to charge the State with constructive knowledge of
the evidence because the Utah police assisted in the investigation of this orime. .. 7 119 Mev, as
603, Thus, out-of-state police agencies, probation officers, welfare workers, employees of Child
Protective Services, jail persormel, and the ke are off potential State agents from whom the

prosseution maost aftirmatively collect Brady material. “Excuipatory evidence cannot be kept owt

of the hands of the defonse just because the prosecuior does not have t, where an investigative

agency does.” US, v, Zuno-Acre, 44 F3d 1420, 1427 (5th Cir, 1985),

When prosecutors il fo aphold this affirmative obligation, they vielte constitutional dus

provess. See US, Comst amend. ¥V, XIV, Nev. Const, &st. 1, 88
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V. The State Cannot Rely on an “Open File™ Palicy to Satisfy the Constitutisnsl Duty o
Obtain and Tera Over Discovery

Proseentors often respond to discovery motions by referencing their “open file policy” and
stating that the requested matertal s not m ther file. The prosecuter’s alfirmative duty to tum

over Brady matenial, however, extends to all exculpaiony sud mitigation evidencs in the possession

u

of any state agent or agency even i the evidence does ot exist in the prosecutor’s file. Sve

strickier v, Gregne, 327 USL 2363 (1999 RBenmett, 119 Nev. at 603, In Stickier v, Oresne. the

.

United Btates Supreme Count explicidy held that & prossoutor’s open fle policy dees net substifie
for or duminsh the State’s affirmative obligation to seek out and prodace Brady material, 527 UK
at T83. Thus, despite s “open file policy,” the prosecution must actively wark to discover, obiain,
- and produce Brady material, whether 1 13 i the actual possession of the prosecutor, the police

department, or any other entity scting on behalf of the State.

Y. Defendant’s Specific Biscovery Reguests
The following speciiin reguests are meant to help assist the State in its duty to find and han

over the required waterial, The roquests are not i any way intended to be s Hmit on, or a

substitute for, the duties deseribed above. The State must produce:
i. AH records of any physical examinations dowe in connection with this
easg”

This welades any photographs, videos, or awdio recordings.

‘§p§‘:t‘iﬁ"‘ Hy, the Defenmse i requesting all medical reports of any
sarmations done on the alleged victim{s) in connection with this case.

IS S ,a the notes and reports from any testing

this

The Defense is alse requ
conducted on any items Mt

2 Al recovds regarding any benefits or assistance given to any witness in
the case, as well as any other evidence of bias of Stade wituesses

* This is required under NRS 1711963 (D) ami NRS 174235 H{hy
4
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This includes any monstary benefits recetved, services or favars, or
provnses of fav wable treasment. This alsn mchudes an estimate of fsture
henefits to be received during or after the wial’

A Al staterments by all witnesses in the cgse’

This inchides any and alt audio and video recordings of sach imerviews and
all documentation taken ai the fme of the interviews. The Swate muost
produce any police reports or documents that contain information pertaining
10 this case of any withesses in this case, ne watier what the forny or title of

the report.

4, Any evidence that any Stale witness was Intoxicated or impaived at the
time of the incident gbout which the witness will testify”

This includes evidence that 3 witness was under the nflusnce of alechal,
nareotics, of any other drug, or that the witness” fhoulties were mpaired in
anY way.

The defense 5 also ;‘eqae%hw o kaow b any officers or detectives
observed any tndicgiors that g wiiness was intoxicated, such as shurred
apeech, the woell of sleohad, dimmd ropls, elg,

]

3

Any information regarding the crivainal Ristory of any material witness
in the case

This inchudes any juvenile recond, misdempancrs, or snv other nfraption

that would go to the ssue of credibility, veracity and Mas, whether or nog

ﬁi}; mimmamn 15 admissible by the rules of evidence.” This request
neompasses records” showing that

*This s relevant to issues regarding possible bias, cradibifity, motive to He, and hmpeachment

See Davis v Alaska, 415 ULS. 308 {1974y,

PNRE 174238 Kylgs, ST4ULS 419, Brady, 373 118, 83 {and their pragenvi,

83 {and thetr progeny).

under the mistaken ngemm that they must only disclose felony
cars that can be used as impeachmoent undor NRS 30085 However,
i Dgvig, 415 ULS, 308, the U S Supreme Cowrt found that a witness can be atlacked by “revesling
.%sib}e buases, g\z‘e‘udms or ulterior motives of the witnesses as they may relate divectly o the

5 af personaliies on “iit case at hand. The partiglty of a wﬁmsa ialways relovant as
ﬁmr\,dmm the withess and affecting the woight of his testimony.” Il at 354, The Court found
that the State’s ‘{‘i\ foy interest in protecting the cominlenitality oi 2 mvenis offender’™s record must
vield to the defendant’s vight to cross examine as to bias. Id, 8t 336, Sve afse, Lobato v, State, 120

i
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S g State’s witness had an avrest, guiity plea, tal or senfencing
ps:m;img at the time of the modent in the prosent cose andior has or
fad one of more since that date;

b a Nate's wiiness was on criminal parele or ;\mimiim 3t the tame of
the amuani i the present case andior has bees since;

& 3 Sate’s witness has, or bas had, any hberry interest that the withess
might believe or might have bww ed to be affected favorably by
State action;
d deals, promises, or mducements that bave been made o any
mformant or State’s witness in muha"zt\, for his testimony.
8. All staterments of the defendant in this case
This mehades ey statement whether written, recorded, or verbal, a ic;c dly
made %3\ the defendant, or for which the defendant van be beld vicariously
fiable
7. Al inconsistent staterments made by witaesses i this ease’?

Ths meludes any cowsistent statements made & any employee of
represemtative of the DHstriet Attorney’s office, the police depariment, or
any other State aotor. Thus zf:';m,&i moludes any new statements nob
wrevioasty mentioned o police or teatified 1o al prefivunary hearing
Inconustent statoments nelude stafements that are inculpatory but have
gever previousty begn mentioned by g witness.

Moy, 511 (2804} {discussmg the “ning basie wodes of impeachment™)  Thevefurg, juvenile
records, wisdameanors and older criminal records may vield information relevant to many forms
of tmpeachment other than that owtlined in NRS 50,093,

o)

Ty n%. FEEPECt 10 ¢ i_ xzio munmh Diefendant requests the eharges. docket numbers, dates of

{3¥aie), a defondant can be vicgnously hable for g m.tm‘mi snade by a thad
4, should be construed to nclude within the definiton of g da,ie\ ndant’s

. vich the
”'1 f’i} ﬂ.(i’,,

iR ndar“ﬂ{ S1.835
;M C Thus, NRS P74
“statermnent,” both the words actually uttered by m Defendant and any @i&i
detondant ma},-' i}ei eld vicaniously Emiﬁs% ‘su SR Y, i,;.ia s i, 343 i~ lsj

i

Ty

His oW wor &\ ne matter how the {}e‘,rwr;zz,nenz carme by tia‘e:m },

WONRN PTAE3S; Kyles, S14US 419, Brady, 373 U8, 83 {and their progenyl.

it
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&, Awy information fending to show the poreliability of a witness in the
eave'!

This inchudes information that wonld tend to discredit the festimony of @
witness or show that a withess has bed o misrepresented facts in the case,

4, All notes &mﬁ wg}ﬁrts of any experis in the case, fo inclade erime seene
investigators™

This ingludes any preliminary reports snd notes that were omitted from the
fimal report(s).” In addition, Defendant vequests disclosure of any rebuital
experts the Hate ma o response o expents that may wstify during
Defendant’s cezaw;.ﬁ’mi_;;aiﬁ“

[

8 AH updated witpess contact infermation in the case, including the
witnesses® last known address and phooe number!

L Al bosks, papers, documents, and {angible objocts related {0 the
15

£ase
This includes photographs of any and all books, papers, documents, and tangible
olyects related {o the case that the Swate plans w mm\duw attrial.

The Defonse 1s reguesting these materials fo be turned over to the Defense pursuant
o MRS 174335

UNRS 174,235 Kvles, 314 118, 418, Brady, 373 U8, B3 {and their progeny),

MRS 174235 Kyles, SI4 U8 419, Brady, 373 ULS, 83 {and their progenv).

.............

*in Groy v, Stage, the Nevada Supreme Cowrt stated that "Qoce a g\a‘r‘“ @ orineal oase reccives
notiee of expert w.sz:ssm, the recetving party mast provile rectprocal nottcs i that party intends
i prosendt expert rebatal witnesses™ 124 Nev, P13 178 P34 134 (200%8). Addittonally, the
Supreme Court noted thet, in cases where the pmwmnm st i‘xm provided svith the names,
curvieninm vidse, and re PO of alf of the defense’s axpent witnesses, there 18 no reason for the
prosecution to be unceriain about thetr need for expert witnesses. Thas, the cowt held that the
prosecution nst provide the sames, corrcnlam vitge, and reports of sl rebuital oxperts o the
getirse in g tonely manner before wal, id, at 161

PONRS 174.234; 174235

SONKS PT23S; Kdes, TR UL, 419, Brady, 373 LLE. 83 (and their progeny),

S
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Al elevironic communications b the case, as well as any reporis related i
these communications’

Specifically, the defense ix ugvmt:m\ the 911 calls, CADs, 311 calls and all
slectronic commapnications between the alleged victim and law mf{}rwmem 1 this
Case,

Al reports relating fo impound andl sterage of the evidenve in this case

Specifically, the Defonse i3 requesting copies of the evidence impound reports ih
this case a k§ copies of any loss/destruction of ovidence reports that may exist. The
Defense i also requesting a photocopy of the cham of custody oy that is kept an
the front of sach package of evidence pounded by Metre,

ey

DATED thus ¢ i v of Ootober, 2015,

LAW OFFICES OF ANDREA L. LUEM
N
:"". ‘z{

—_——

ANDREA L. LUEM, #8844
Attorney &t Law

e nr e,
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NOTICE OF MOTION

T CLARK CQUNTY DISTRECT ATTORNEY. Attorney for Platatifl

YO WILL PLEASE TAKE NOTICE thar the Counsel for Mr. Brown will bring the

above and foregoing Motion on for hearing before the Court on the 10t day of November, 2615,
at 0G0 am.

DATED this®%  day of October, 2015,

LAW s“‘*%h{ ES OF ANDREA L LUEM
.’ J‘“b{‘

A —

B R

A\\ F}RE AL LUERW
Attorey at Law

»
2

e

B

L

Y

CERTIFICATE OF ELECTRONIC SERVICE

. - ~

i hereby certaly that service of, was made this Ejg day of Oetober, 28135, by

Colleen Baharav, Depuoty Disirict %iiw-za )
;1\"1\11 ‘\\ X% NS

Richard Scow, Chief Deputy Pistriet Attomey
Erail: Richard Seow larkeountydacom

ANDEEA L. LUEM, ESGQ
Nevada Bar No.o 00R&44

408 Samh F ‘\{mh S Swte 288
Las Vegas, Novada 88101
Telephone ’ﬁll} HO0-8EH3
Eraadl andreai@ivendaw com
Atterney for Dofondant

14
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- ROBERT BROWN, JR..

Electronically Filed
10/27/2015 02:00:20 PM

TN Cﬁ@;« 4 i

LAW OFFICES OF ANDREA L LUEM
ANDREA L. LUEM, ERQ,

Nevada Bar Nooo D0RR44

AGU 8. Fourth Street, Suite 280

Las Yegas, Mevada 38101

Telephone: {702} 600-8403

Frab andrea@iuemlaw com

Anorney for Defendant

CLERK OF THE COURT

DISTRICTY COURY
CLARK COUNTY, NEVADRS
THE STATE OF REVADA,
Plamiiit, CASE My 14269234
DEFT. NOUIX

Y.

DA L November 1, 2015
T i‘ki GO0 am
Diefendant.

e ennt i s ot il i e e e

SOTICE OF MOTION ANBMOTION TO COMPEL PROBULCTION OF BEFEMDANT'S
BIRECT ANMD VICARIOUS STATEMENTS

Comes now the Defendant ROBERT BROWN, JK.| by and through his counset of record,
and soeks from this Coort an Order compelitng the State 1o produce a report of Het of Mr. Brown's
diveet gnad vicarious statements, Thas motion 1 based upon the stwched Memorgndam of Poing

and Authonties, the fHe herawn, and any argument that ths Court may bear in support of this

mntion.

DATED this 2he day of October, 2015,

LAY OFFICES OF ANBRESA L LUEM

AR A i,
e Nvenas

. : {
By: { »
ANDREA L. LUEM, #8844
Attorney at Ld\\

&
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MEMOBANDUM OF POINTS AND AUTHORITIESY

My, Brown, a3 a defendant o & orimdnal case, 18 entitled 1o notice of his divect and vicarious

statements. I Unied Statgs v Thevis, 34 FRIv 47 (D Ga, 1978}, the Cowrt noted that

discovery under Federal Rule of Criminal Procedure 16{ay(THA) which s essentially similar to

- NES 174235, 15 mandatory and absent a motion for a protective order by the State, the defendant

s entitled to discovery and inspection of his statements.

st

SRS SE2BDNY. 1968 and Untted States v Isg, 413 F2d 244 {ih Cie. 1969},

Purspant to NRS 3LO35(3 Ha){e), statemenis of semeone other than the Defondant may be
imputed o hiny, and the Defendant 13 held vicanously liable therefore under certain condiiions, |

is, therefore, a logical apphicgtion of NRS 174.235 o wmolude within s definttion of & “statoment™

ned only those words actually utiered by the Defendant, but also those for which he can be held

vicatiousty fable

This rale apphes as long as the receiver of the statement from the Defendant, that i, the
person to whom the Defendant was spealung, intended at the Hime to directly or indirestly
welude the Defendant’s uttorances into 8 wemorandum or recording, regardiess of whether the
recetver of Hslener was known to be o eastence or known 1o be receiving the message.  Usiled

Sistes v, Lubomski, 277 FSupp. 713 (ND. L 1967y Umited Stades v, Baker, 262 F.Supp. 637,

87T {DD.C 1966), remanded for heartng on other grounds, 401 F 2 958 {(DDC 19681 See

also. Untiod States v, Baillesux, 683 F 24 TIN5 (9 Cor, 1982

The role also coutemplates the discovery and disclosure 1o the Defendant of any ol
statement which any Defondant {or alleged co-conspimaton) made to all aw sufprcement agents,

which has been interpretest as not being Hmitted 1o police officers or other investigating officers.

]

Ulnited States v, Manetta, 531 P24 1383, 1336/

1}5

sl O, 19T (addressing staternents tesnfied to

By g prison gaerd), Informers and contidential sources may have been utilized a5 law enforcement
agents, of may have been directly suparvissd and ascting pursuant o the divection of law

suforcerment agents in this case. There 18 no good cause to exclude from discloswre any statements

[
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made by the Defendant 1o these informers and confidential sources. The Cowrts have long held

or the condnet of such persons as though they were themselves

taw enforcement personnel, Sheoman v, Unted States, 386 118388 373

v, Perl 384 F2d 1316, 1322 0.5 ¢4th Uiy, 1978

With respoct to Mr. Brown's slatements allegedly communicated v and recebved by
sorneonie who was not 2 law enforcement agent or working in conjunction with law caforcement gt
the time of the comgnunication, cowrts have recognivcd that there s Afundamental faimess®
mvolved in Agranting the accused cqual access © hix own words, 1o matier how the Government

came by them, United Sig v Caldwell, $43 F2d 1333, 1353 {000 1974y Indeed, @t 15

o

ditficuli to see why g Defendant’s statement o porsons who are not law enforcement agenis shouls

be discoverable as of right if they were tape-recorded, but not if the statements were recorded ina

Frs

witness's statement o @ government Jawver or othor investigator. See United States v, {gg, 683

F 24 163 0tk Cwr, 1983}

CONCLUSION

For the above stated reasons, it v respectindly requested that this Court enter an order
reguiring the prosecntion t provide the following:

sued by the State to have boon made

~.."I"

1. Awy relevant writien or recorded statements alle
by Mr. Brown, or copies thereof, within the possession, custedy, or condrol of the Biate,
Sr. Brown further requests the substance of any oral slatement allegedly made by him,
whether or not the State igends 1o offer the same nto evidence at the trial, and regardiess

{whether 8 inlends to do so i s case~in-chie!, on cross-examination of My, Brown or his
withesses, of rebuttal,

2. 50 as o insure that Mr Brown has the benefit of the pnarsmiee of the Sixth

Amendment to the Constitntion of the United States and the Bate of Nevady ther be shadl

be provided with effective assistancs of counsel, any materials andior mformation in the
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possession of the Sate that shall be used by the State or shall act as the basls for the State

seeking introduction of any of the following at the triad in this case

{a) Any statement allegedly made by Mr. Brown in his representative

&

capacity, a8 the same is understood within the context of NES
{by Any statemert to which Mro Brown aliegedly mantfested bhis
adoption or bellef as to the tuth as the same © included and
undersiood within NRS 318353 b)
{c} Any statements made by another which were purportedly authorized

by Mr. Brown as the same is understood within the context of NRS

(i) Any statement by and agent oy servant of Mr. Brown concerning a
whatter within the scope of the agency or employment and made
during the existence of such a relationship as the same ¢ understood
within the context of NRS 3103533 xdY;

{c} Any statement of any person whom the State claims {o be My

Brown's co-conspiratoy which was made by said person during the

course and in furtherance of the alleged conspiracy.

Auy oral statements allegedly wade by Mr. Browa to any person who elhicited the

La2

statmments at the request of agends of the State. In this category, Mr. Brown includes any
telephone conversations that he may have had with another person who cousented o the

recording of the conversation with or without M. Brown's penmission or knowledge,
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Mr, Brown also includes In this requeest any recorded telephone conversations befween any

person the State alleges 0 be a co-conspivator, aider and abettor, accomplice, or joint veniarer with

Mr. Brown in some conduct relevant {0 the instant case, or an agent, servant, or employee of Mz,

Hrown at the time of the conversation, i the State will mamntain that the conversation was made

within the scope of the agency, employment, or servant relationship and in furtheranee thereof,

&

DATER this &

el

i kY
[N
i

_day of October, 2815,

. DREA I LUEM

AMDREA L. LUEM, ESG.
Nevada Bar No.: (08844

400 South Fourth St Sutte 280
Las Vegus, Nevada 89101
Telephone: {702 600-8403
Emailr andrea@@luemiaw com

Attorney Tor Defondant

L=
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NOTHCE OF MOTION

LARK COUNTY DISTRICT ATTORNEY, Attorney for Plaingiih

YOU WIILL PLEASE TAKE NOTICE that the Counssl fo

above and foregoing Motion on for hearing before the Court on the 10th day of Nova

s

at ©:.0¢ a.m.

/3

DIATED this T4

day of October, 2048

AW OFFICES OF ANDREA L.

-
3“:‘%«"
.B‘

S\
3

v My, Brown wall bring the

nber, 2018,

LUEM

“\DR«? A L. LUER, #8844
Attorney at Law

CERTIFICATE OF ELECTRONIC SERVICE

{ hereby certify that service ofl v

Lollesn Baharay, Depnty District Attomey
Emath Colleen Baharavi@@clarkeountyda.com

Richard Scow, Chief Deputy District Attomey
Email: Riai‘gard.i%mw{g@ﬁim%\c mm&a w’m

,.r'

"”"s
"~uvlalW

s made this "84 day of OQctuber, 2015, by Flectronic Filing 1o

3
; i
By = ¥

ANDREA L LUEM, ERG.

Nevada Bar Noo 08844

400 South Fourth St Suiw
fas Vegas, Nevads 89181
Telephone:
Emaily andrea
Astorney for Defendant

&
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Electronically Filed
11/05/2015 08:34:46 AM

REGT )
LAW OFFICES OF ANDREA L LUEM Cﬁ@;« i-ke‘“"“‘*
ANDREA L. LUEM, ESQ.
, . \ ) CLERK OF THE COURT
Nevada Bar Nooo 08844
40 S, Fourth Street, Suite 2860
Lan Yegas, Nevada 89141
Telephone (T02) 600-8403
Emails andreagiluemiaw com
MSTRICT COURY
CLARK COUNTY, NEVABA

THE STATE OF NEVADRA,

Plaintiff,
v,
ROBERT BROWM, IR

Defondant,

e o el et mini ren it ? e empl

HEQUEST TO FILE EX PARTE OHBER UNDEHR SEAL
Upon the request of the above-named Diefendant, ROBERT BROWN, IR, by and through
appointed Counsel, Andrea L. Luem, and good cause appeating therefor,
T 15 HEREBY ORDERED that upon veguest of thes Court, that ANDREA L. LUEM,

Attorney at Law, may {tle an Ex Parte Order under seal,

1t ;
Y N
X N

“day of {ethn

DATED

ber, 2015,

ANDRES L LUEM, #8844
Attorney at Law
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i Electronically Filed
11/05/2015 01:33:00 PM
1 | oPPS e AT
STEVEN B. WOLFSON
2 || Clark County District Attorney CLERK OF THE COURT
Nevada Bar #1565
3 {| RICHARD H. SCOW
Chief Deputy District Attorney
4 || Nevada Bar #009182
200 Lewis Avenue
5 | Las Vegas, Nevada 89155-2212
(702) 671-2500
6 | Attorney for Plaintiff
7
DISTRICT COURT
8 CLARK COUNTY, NEVADA
9 [ THE STATE OF NEVADA,
10 Plaintiff,
1 -vs- CASENO:  C-14-299234-1
12 || ROBERT BROWN, :
N 46006120 DEPTNO: IX
Defendant.
14
15 STATE’S OPPOSITION TO DEFENDANT’S MOTION TO DECLARE
16 NEVADA’S DEATH PENALY STATUTES UNCONSTITUTIONAL
17 DATE OF HEARING: November 24, 2015
18 TIME OF HEARING: 9:00 A.M.
19 COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
20 || District Attorney, through RICHARD H. SCOW, Chief Deputy District Attorney, and hereby
21 || submits the attached Points and Authorities in opposition to Defendant’s Motion to Declare
22 || Nevada’s Death Penalty Statutes Unconstitutional.
23 This Opposition is made and based upon all the papers and pleadings on file herein, the
24 | attached points and authorities in support hereof, and oral argument at the time of hearing, if
25 || deemed necessary by this Honorable Court.
26 || ///
27 4 111
28 |t /77
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POINTS AND AUTHORITIES
INTRODUCTION
Defendant argues that Nevada’s death penalty statutory scheme, NRS 200.033, is

unconstitutional in that it is cruel and unusual punishment prohibited by the Eighth
Amendment of the United States Constitution and Article I of the Nevada State Constitution,
and that the death penalty statutory scheme fails to sufficiently narrow the categories of
eligible defendants. Defendant’s arguments lack merit and must be denied.

The Nevada Supreme Court has clearly stated that Nevada’s death sentencing
procedure is constitutional. See, e.g., Colwell v. State, 112 Nev. 807, 811, 919 P.2d 403, 407-
08 (1996); Nueschafer v. State, 101 Nev. 331, 705 P.2d 609 (1985). Furthermore, a statute

enacted by the legislature is presumptively constitutional, and anyone attacking the validity of
a statute bears the burden of clearly demonstrating the statute is unconstitutional. Sun City
Summerlin Community Ass’n v. State By and Through Dept. of Taxation, 113 Nev. 835, 944
P.2d 234 (1997); Skipper v. State, 110 Nev. 1031, 879 P.2d 732 (1994). Therefore, Defendant‘

bears the burden of proving Nevada’s death penalty statute is unconstitutional.
I NEVADA’S DEATH PENALTY IS NOT CRUEL AND UNUSUAL PUNISHMENT

Defendant argues Nevada’s death penalty statutory scheme, NRS 200.033, is
unconstitutional in that it is cruel and unusual punishment prohibited by the Eighth and
Fourteenth Amendments of the United States Constitution and Article I of the Nevada State
Constitution. In part, the Defendant cites to Gregg v. Georgia, 428 U.S. 153, 230-31, 96 S.
Ct. 2909, 2973 (1976) for that proposition.

In Gregg, one of the issues addressed was whether the imposition of the sentence of
death for the crime of murder violates the Eighth Amendment. Id. at 168, 96 S. Ct. at 2922,
The United States Supreme Court delineated the history of this issue in this case. Id. at 169-
70, 96 S. Ct, at 2923-24. Prior to 1900, the constitutionality of the sentence of death itself

was not at issue, and the criterion used to evaluate the mode of execution was similar to
“torture” and other “barbarous” methods. Id. In Wilkerson v. Utah, 99 U.S. 130 (1879), the

Court held, “[i]t is safe to affirm that punishments of torture . . . and all others in the same line
of unnecessary cruelty, are forbidden by that amendment . . .” In In re Kemmler, 136 U.S.

2
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436, 447, 10 S. Ct. 930, 933 (1890), the Court held that “[pJunishments are cruel when they
involve torture or a lingering death ., .”

In 1910, the Court held that “the Clause forbidding cruel and unusual punishments is
not fastened to the obsolete but may acquire meaning as public opinion becomes enlightened
by a humane justice.” Weems v. United States, 217 U.S. 349, 373, 30 S. Ct. 544, 551 (1910).
In that opinion, the Court determined that punishment should be proportionate to the offense
committed. 1d. at 366-67, 30 S. Ct. at 549. In 1958, the Court reiterated its position that “the

Amendment must draw its meaning from the evolving standards of decency that mark the
progress of a maturing society.” Trop v. Dulles, 356 U.S. 86, 101, 78 S. Ct. 590, 598 (1958).
However, in Gregg, the Court held that public perceptions of decency are not

conclusive. Gregg, 428 U.S. at 173, 96 S. Ct. at 2925. A punishment may not be excessive:

. . . [t]he inquiry into “‘excessiveness” has two aspects. First, the

unishment must not involve the unnecessary and wanton infliction of pain.

fcitations omitted]. Second, the punishment must not be grossly out of
proportion to the severity of the crime. [citations omitted]. Id.

In the case at bar, the death sentence is not an excessive punishment in light of the
circumstances. First, the death sentence in Nevada does not involve the unnecessary and
wanton infliction of pain. Defendants who are sentenced to death receive a lethal injection
that does not involve the unnecessary and wanton infliction of pain. See Id.

Second, the death sentence in this case is not even remotely out of proportion to the
severity of the crime. The Court held that . . . when a life has been taken deliberately by the
offender, we cannot say that the punishment is invariably disproportionate to the crime. It is
an extreme sanction, suitable t6 the most extreme of cases.” Id. at 187, 96 S. Ct. at 2932.

Defendant’s argument that the death penalty constitutes cruel and unusual punishment

is inapposite to the case law, therefore, Defendant’s argument lacks merit.

II. THE “DEATH QUALIFICATION” PROCESS USED TO SELECT JURIES IN CAPITAL CASES
DOES NOT VIOLATE THE CONSTITUTIONAL RIGHT TO A FAIR AND IMPARTIAL JURY.

The bottom line is that the present issue raised by the defense has been squarely
analyzed and rejected under constitutional scrutiny by the Nevada Supreme Court. Leonard v,

State, 114 Nev. 1196, 969 P.2d 288 (1998).

4 9 2 WA2012ZRNSNT5\] 2F19975-OPPS{BROWN__ROBERT)-001.DOCX
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The defense seems determined in these proceedings to prevent the legitimate exercise
of the prosecution’s peremptory challenges. Historically the exercise of peremptory
challenges by parties to a criminal proceeding has been unfettered. Presently, it is limited only
by the prohibifion against systematically excluding prospective jurors based solely upon race
or gender. See Batson v. Kentucky, 106 S. Ct. 1712, 476 U.S. 79 (1986); J.E.B. v. Alabama,
511U.8.127,114 8. Ct. 1419 (1994); and Walker v. State, 113 Nev. 853, 944 P.2d 762 (1997).

Defense attorneys are subject to the same non-discriminatory jury selection restrictions.
Georgia v. McCollum, 505 U.S. 42, 112 S. Ct. 2348 (1992)
The defense cites no legal authority in support of its effort to expand the list of jury

selection restrictions. Creating such a limitation would contradict one of the most essential
purposes of the jury selection.process: obtaining a jury capable of following the law of the
State of Nevada.

The defense opines that the solution to their imagined dilemma would be for the court
to prohibit asking prospective jurors if they have conscientious scruples against the death
penalty. A prospective juror’s attitude and predilection towards any of the punishments
provided by law in this State for first degree murder is highly relevant. It is certainly a factor
which the parties are legitimately permitted to exploit during the exercise of peremptory
challenges. The deck is not stacked against the defense. There may be jurors who would not
automatically vote for the death penalty, but who are leaning towards the death penalty in
premeditated murder cases the defense would be desirous of excusing pursuant to a
peremptory challenge. Apparently defense seeks a double standard in the jury selection
process whereby only the defense can profile the attitudes and predilections of prospective
jurors.

There can be no double standard in the jury selection process. While the defense is
entitled to challenge for cause any juror who would automatically vote for the death penalty

irrespective of the evidence or jury instructions, Morgan v. Illinois, 504 U.S. 719, 112 S. Ct.

2222 (1992), the prosecution can challenge for cause any juror who would not truly consider
the death penalty as an option, Wainwright v. Witt, 469 U.S. 412, 105 S. Ct. 844 (1985). See
Walker v. State, 113 Nev. 853, 944 P.2d 762 (1997) (citing both Morgan and Witt). Even an

improper challenge for cause on death penalty opinion grounds will not create grounds for

4
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setting aside a conviction or penalty. See Ross v. Oklahoma, 487 U.S. 81, 108 S. Ct. 2273
(1988).

Prospective jurors whose opposition to the death penalty is strong do not constitute a

constitutionally cognizable group in the community. Furthermore, the United States Supreme
Court has emphasized that the requirement of a representative cross section of the community
applies only to venires and not to petit juries. Petit juries do not have to reflect the composition
of the community at large. See Buchanan v. Kentucky, 107 S. Ct. 2906 at 2913 (1987) and
Lockhart v. McCree, 476 U.S. 162, 106 S. Ct. 1758 (1986).

III. NEVADA’S DEATH PENALTY SCHEME SUFFICIENTLY NARROWS THE CATEGORIES OF
ELIGIBLE DEFENDANTS AND IS THEREFORE CONSTITUTIONAL

Defendant argues that the Nevada death penalty statutory scheme fails to narrow the
categories of eligible defendants, thereby failing to honor the spirit of Gregg v. Georgia, 428
U.S. 153, 96 S. Ct. 2909 (1976), and Furman v. Georgia, 408 U.S. 238, 92 S. Ct. 2726 (1972).
However, the Georgia statute at issue in Gregg is identical to the Nevada death penalty statute

and was held to properly narrow the category of eligible defendants.

The Nevada Supreme Court has recognized that “Nevada’s capital punishment law was
amended in 1977 with inconsequential revision from the death penalty statutes in Georgia and
Florida. Georgia and Florida statutes survived constitutional scrutiny by the United States
Supreme Court and satisfied the constitutional deficiencies enunciated in Furman.” Greene v.
State, 113 Nev. 157, 167, 931 P.2d 54, 64 (1997)(citing Gregg v. Georgia, 428 U.S. 153, 196-
207, 96 S. Ct. 2909 (1976); Proffitt v. Florida, 428 U.S. 242, 251-53, 96 8. Ct. 2960 (1976);
accord Ybarra v. State, 100 Nev. 167, 175, 679 P.2d 797, 802 (1984). Therefore, Nevada’s

death penalty statute is constitutional and appropriately narrows the class of eligible
defendants.
A.  NRS 200.033 (1) “Under Sentence of Imprisonment™ is Constitutional

Defendant argues that subsection one of Nevada’s death penalty statute is
unconstitutional because Nevada has construed the language of “under sentence of

imprisonment” to include defendants who are on parole or probation. Defendant argues that
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such a construction of this subsection is overbroad. Defendant’s argument however lacks

merit and should therefore not be considered.

When previously faced with this issue, the Nevada Supreme Court has held that the
sentence of imprisonment aggravator is proper even where a defendant is no longer physically
incarcerated. Nevius v. State, 101 Nev. 238, 243, 699 P.2d 1053, 1056 (1985); Jones v. State,
107 Nev. 632, 636, 817 P.2d 1179, 1182 (1991). “This court has upheld the ‘sentence of

imprisonment’ aggravator when a defendant commits the murder while still serving his
sentence for another crime even though he has been released from physical incarceration.”
McNelton v. State, 111 Nev. 900, 900 P.2d 934 (1995), (citing, Geary v. State, 110 Nev. 261,
871 P.2d 927 (1994)). Nevada’s Supreme Court has obviously determined that this subsection

is constitutional, therefore this Court should find accordingly.

B. NRS 200.033(2) is Constitutional

Defendant argues that Nevada has expanded the application of subsection two by
allowing consideration of each violent circumstance rather than consideration of only one
aggravating circumstance, regardless of the number of violent felonies previously committed.
Defendant further argues that lNevada has clearly ignored rules of statutory construction and
the common historic application of this aggravator. Defendant’s arguments are not cogent and
lack support, therefore this Court should not consider them.

In Riley v. State, 107 Nev. 205, 216-17, 808 P.2d 551 (1991), the Court considered this
identical argument and determined, “there is no logic in a conclusion that an individual who
commits numerous violent felonies be categorized with an individual who has only committed
one; this rationale could subject persons with less violent character traits to a disproportionate
sentence, and it could undermine the goal and policy of NRS 200.033(2). Rather, the logical
interpretation of NRS 200.033(2), in light of its underlying purpose, shows a legislative intent
to allow multiple aggravating circumstances under the statute. Accordingly, if the defendant
can be prosecuted for each crime separately, each can be used as an aggravating circumstance.

See, e.g.,_Bennett v. State, 106 Nev. 135, 787 P.2d 797 (1990).”
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1 In Bennett v. State, 106 Nev. 135, 142-43, 787 P.2d 797 (1990), the Court carefully
2 || considered this identical issue and concluded, “if the legislature intended to prohibit the use
3 || of multiple aggravating circumstances in this context it would have provided accordingly.”
4 || The Court also noted that the defendant in that case had failed to provide any “evidence of
5 | legislative intent in support of [his] contention™ that the legislature intended to prohibit the use
6 | of multiple aggravating circumstances. Id. The Defendant in the instant case has also failed
7 | to provide any evidence of legislative intent in support of his argument.
8 Additionally, Defendant’s assertion that the Court has ignored the common historic
9 || application of this aggravator in Nevada and elsewhere, is unsupported. Defendant does not
10 || demonstrate what the common historic application of this aggravator in Nevada is. With
11 [ respect to the common historic application of this aggravator elsewhere, Defendant attempts
12 || to mislead this Court by citing to an Arizona case (State v. Steelman, 126 Ariz. 19, 612 P.2d
13 || 475 (1980)), and a California case (People v. Hendricks, 43 Cal. 3d 584, 238 Cal. Rptr. 66,
14 || 737 P.2d 1350 (1987)). Neither of those two cases specifically held that multiple aggravating
15 || circumstances should not be clonsidered. Defendant alleges that the Arizona case decided to
16 | use one aggravating circumstance even though the defendant in that case had committed nine
17 || murders and five robberies. This is a complete misstatement of the Steelman holding. The
18 || defendant in Steelman had California judgments of nine murders and five robberies and the
19 || issue was whether those circumstances could be used if the convictions were
20 | unconstitutionally obtained in California. The Arizona Court held that an unconstitutionally
21 || obtained conviction could not be used as an aggravating circumstance. Steelman, 126 Ariz.
22 || 23-25,612 P.2d 475, 479-81. That Court went on further to determine that because the death
23 || penalty statute is not a recidivist statute which imposes additional punishment for crimes
24 || committed afier a prior conviction, the timeliness of the conviction would not preclude its
25 || consideration. Id. The California case cited by Defendant ruled similarly regarding the
26 | timeliness issue.
27 Defendant presents no persuasive authority for his argument and he miscites the
28 || Arizona and California cases, therefore his argument lacks merit and should not be considered.
7
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C.  NRS 200.033(3) and (14) are Constitutional
Defendant argues that the Nevada Supreme Court’s construction of NRS 200.033(3) &

(14) have expanded rather than limited the reach of these aggravators. However, the relevant
case law reveals that the Nevada Supreme Court has properly interpreted NRS 200.033(3) so
that it “... genuinely narrow[s] the class of death-eligible persons and thereby channel[s] the

jury’s discretion.” Lowenfield v. Phelps, 484 U.S. 231, 244, 108 S. Ct. 546, 554 (1988).

Defendant argues subsection (14) in conjunction with subsection (3), so the State will use the
arguments and caselaw upholding 200.033(3) in support of 033(14).

The litany of Nevada Supreme Court cases provided by Defendant, as well as other
case law, supports this conclusion. In Moran v. State, 734 P.2d 712 (Nev. 1987), cert. denied,
Moran v. McMichael, 516 U.S. 976 (1995), the Nevada Supreme Court consolidated two

separate murder cases against the defendant. In the first case, the defendant entered a bar with
a female companion. The bartender and a patron were also present in the bar. The defendant
pulled out a gun and shot the bartender four times. The defendant then reached around his
companion and shot his remaining four rounds into the patron. Both victims died as a result
of their gunshot wounds.

Nine days later, the defendant went to the apartment of his ex-wife and fired seven
shots at her, five of which entered her body. At least two rounds passed through the wall and
entered the adjacent apartment. The defendant pled guilty to all three murders and was
sentenced to death on all three counts. The defendant appealed his sentences of death claiming
that there was insufficient evidence to support the aggravating circumstances.

The Nevada Supreme Court held that the NRS 200.033(3) aggravator was applicable
in the murders of the bartender and patron because his companion was seated next to the
defendant when the defendant opened fire. Id. at 715. The close proximity of the companion
supported a finding that the defendant “knowingly created a risk of death to more than one
person.” Id., citing Nevius v. State, 699 P.2d 1053 (Nev.1985) (NRS 200.033(3) applicable

where the gunman shot and killed his victim while the victim’s wife lay on the bed near the

line of fire).
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However, the Nevada Supreme Court held that the NRS 200.033(3) aggravator was
inapplicable in the murder of the defendant’s ex-wife because there was no evidence showing
that any neighbor was at an immediate risk of death nor was there evidence that the defendant
was aware that any other person was within close proximity of the crime scene. Id. at 714.

In Jimenez v. State, 775 P.2d 694 (Nev. 1989), the defendant stabbed two women to

death with two separate knives. The Nevada Supreme Court again found that the NRS
200.033(3) aggravator was inapplicable to the defendant based on the fact that a knife was not
a “weapon or device” that was “intrinsically hazardous to more than one life” and that such a
showing was a “necessary predicate to a finding under NRS 200.033(3).” Id. at 697.

In Hogan v. Warden, 109 Nev. 952, 860 P.2d 710 (1993), cert. denied, Hogan v.
McDaniel, 117 S. Ct. 334 (1996), the defendant shot and killed his female companion. The

victim’s teenage daughter was in close proximity to her at the time she was shot. Id. at 714.
The defendant then fired five shots into the daughter.  Three of the shots were fired
immediately after her mother told her to flee and the remaining two shots were fired when she
attempted to use the telephone. Hogan v. State, 732 P.2d 422, 424 (Nev. 1987), cert. denied,
Hogan v. Nevada, 484 U.S. 872 (1987). The jury found that NRS 200.033(3) was an
aggravator and sentenced the defendant to death. Hogan v. Warden, at 714. The defendant
appealed claiming that NRS 200.033(3) was inapplicable.

The Nevada Supreme Court, relying on its holding in Moran v. State, supra, held that

the close proximity of the daughter to her mother at the time that her mother was shot would
support a finding under NRS 200.033(3). Id. at 714. The Nevada Supreme then went on to
add that the “course of action” language of NRS 200.033(3) included “two intentional
shootings closely related in time and place, particularly where the second attack may have
been motivated by a desire to éscape detection in the original shooting.” Id.

Since the Nevada Supreme Court’s decision in Hogan v. Warden, it has consistently

relied on its “course of action” interpretation to uphold the applicability of the NRS 200.033(3)
aggravator to only those cases where defendants were involved in multiple contemporaneous

murders or murders where the defendants had attempted but failed to kill someone along with

4 9 8 W:A2012R 9975\ 2F 19975-OPPS-(BROWN__ROBERT)-001.DOCX




WO -1 O W R W N

NORON N NN N NN e e e e e et b e e
o0 ~1 O thh A W N = O W0 1N W R W N = O

the murdered victim. See Evans v. State, 926 P.265 (Nev. 1996), cert. denied, Evans v.
Nevada, 117 8. Ct. 1854 (1997)(NRS 200.033(3) applicable where defendant and others shot

and killed four people because_commission of multiple murders by defendant within a closely
related time and place constituted a “course of conduct™ inherently hazardous to the life of
more than one person); Flanagan v. State, 930 P.2d 691 (Nev. 1996), cert. denied, 118 S. Ct.
1534 (1997)(NRS 200.033(3) applicable where a defendant shot and killed his grandmother

when he knew his grandfather was upstairs, and his co-conspirator shot and killed the
grandfather as he was walking down the stairs); and Bennet v. State, 787 Nev. 797 (Nev.
1990), cert. denied, 498 U.S. 925 (1990)(NRS 200.033(3) applicable where a defendant shot

and killed a store employee in commission of robbery and his co-conspirator subsequently
shot a customer in the leg).
It should be noted that the Nevada Supreme Court has not been one-sided in its

application of Hogan v. Warden. In Lane v. State, 956 P.2d 88 (Nev. 1998), the defendant

went on a crime “spree,” shoot{ng one man in the stomach, another in the hand, and then finally
fatally shooting another in the head. The crimes took place in a span of about an hour and
occurred in three different locations. The prosecution argued and the jury found that the NRS
200.033(3) aggravator was applicable since the shootings constituted a “course of action.” Id.
at 92. The Nevada Supreme Court disagreed, recognizing that the shootings did not occur in
close proximity of time or place as had occurred in Flanagan, supra. 1d. at 92. See also, Leslie

v. State, 952 P.2d 966 (Nev. 1998) (NRS 200.033(3) inapplicable where defendant, in the

commission of a robbery, was unaware that others were in close proximity when he fired a
round above his intended victim’s head).

The Nevada Supreme Court has consistently held the NRS 200.033(3) aggravator to be
applicable in only a limited' number of factual circumstances. They have included factual
circumstances where a defendant threatened a person’s life because of the close proximity
between that person and the victim at the time of the murder. They have also included factual
circumstances where a defendant was engaged in the commission of multiple murders within

a closely related time and place. Additionally, the Nevada Supreme Court has stated that the

10
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use of a weapon or device which is intrinsically hazardous to more than one life is a predicate
to a finding of the NRS 200.033(3) aggravator. Since the Nevada Supreme Court has
consistently limited the application of the NRS 200.033(3) aggravator and has effectively
channeled the jury’s discretion, the Defendant’s claim should be denied.

D.  NRS 200.033(4) and (13) are Constitutional

Defendant alleges that NRS 200.033(4) and (13) are unconstitutional because Nevada’s

expansive interpretation of it results in every felony murder situation eligible for the death
penalty. Defendant conveniently fails to cite the numerous cases in which this Court
specifically addressed and firmly rejected the same argument Defendant presents. .

In Bolin v. State, 114 Nev. 503, 520, 960 P.2d 784, 801 (1998), the Court stated, “The

aggravating circumstance contained in NRS 200.033(4) is constitutional.” The Court noted
that this argument had been presented before and was denied, therefore the Court summarily
dismissed the argument.

In Atkins v. State, 112 Nev. 1122, 923 P.2d 1119 (1996), cert. denied, 117 S. Ct. 1267
(1997), the Court stated:

Atkins next argues that the aggravating circumstance enunciated in
NRS 200.033(4) is unconstitutional. He asserts that the statute does not
genuinely narrow the class of persons eligible for the death penalty. To
support. his position, Atkins relies II\I/FOH State v. Cherry, 298 N.C. 86, 257
S.E.2d 5517(1979), and State v. Middlebrooks, 840 S.W.2d 317 (Tenn.
1992). We conclude that Atkins’ contention lacks merit.

Atkins, 112 Nev. 1122, 923 P.2d at 1127 (emphasis added).

In Petrocelli v. State, 101 Nev. 46, 692 P.2d 503 (1985), the Court held:

[W]e note that the U.S. Supreme Court has implicitly approved the
use of the underlying felony in felony murder cases as a valid aggravating
circumstance to supzport the imposition of the death sentence. See Proffitt v.
Florida, 428 U.S.242, 96 S.Ct. 2960, 49 L.Ed.2d 913 (1976); Gregg v.
Georgia, 428 U.S. 153, 96 S.Ct. 2909, 49 L .Ed.2d 859 (1976).

Petrocelli, 101 Nev. at 53, 692 P.2d at 509. In rejecting the defendant’s argument of

unconstitutionality, the Court further stated:

1 See McConnell v. State, 120 Nev. 1043 (2004).

11

WAZDIZR S\ T5\12F 19975-0PP5-{BROWN__ROBERT)-001.D0CX

500




1 [A] defendant convicted of a felony murder will not ‘automatically’
5 receive the death penalty merely because h?‘ initially faces one aggravating

Cuwelohs That asgavting fotor, NRS 200,033, a1t 16 hot required to
3 automatically i\r{}pose death. See Coleman v. State, 378 So.2d 640, 646-47

\ L oot be corsidored g ah agaravativg eronmtance, | oY felony

5 || Petrocelli, 101 Nev. at 54, 692 P.2d at 509.

1 6 The Nevada Supreme Court also reviewed the constitutionality of NRS 200.033(4) in
7 | Miranda v. State, 101 Nev. 562, 567-569, 707 P.2d 1121, 1125-1126 (1985), cert. denied, 475
8 || U.S.1031, 106 S. Ct. 1239 (1986), and Farmer v. State, 101 Nev. 419, 421, 705 P.2d 149, 150
9 {| (1985), cert. denied, 476 U.S. 1130, 106 S. Ct. 1999 (1986). In each of these cases, the Court

10 || upheld the constitutionality of NRS 200.033(4).
11 Many defendants have challenged the constitutionality of NRS 200.033(4), and the
12 || Nevada Supreme Court has repeatedly upheld the statute. Defendant’s attempt to revive any
13 | argument regarding the constitutionality of NRS 200.033(4) is without merit. Furthermore,
14 || Defendant does not introduce any new case law or argument to justify additional review of
15 || this issue. Thus, Defendant’s contention regarding the constitutionality of NRS 200.033(4)
16 || should be summarily rejected.
17 E.  NRS 200.033(5) is Constitutional
18 Defendant argues that the application of the NRS 200.033(5) aggravator is overbroad
19 || because in any situation where a defendant kills a victim who had knowledge of the crime, it
20 || is assumed the killing occurred to prevent an arrest. Defendant’s argument has previously
21 || been raised and the Nevada Supreme Court determined the argument lacked merit.
22 In Cavanaugh v. State, 102 Nev. 478, 486, 729 P.2d 481 (1986), the Defendant argued
23 || thata murder is not committed to avoid a lawful arrest, for purposes of the statute, unless arrest
24 || is imminent and the victim was in some way involved in effectuating the arrest. The Court
25 || ruled, “that, however, is not what the statute says. [Defendant’s] murder clearly was
26 || perpetrated to avoid arrest, and no more is required. Accord, White v. State, 403 So.2d 331
27 || (Fla.1981), cert. denied, 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983); Riley v.
28
12
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1 || State, 366 So0.2d 19 (Fla.1978), cert. denied, 459 U.S. 981, 103 8.Ct. 317, 74 L.Ed.2d 294

2 || (1982).” The Court further held that the statute was unambiguous. ld. at 486.

3 Defendant argues that the truly bizarre nature of this aggravator can be found in Canape

4 | v.State, 109 Nev. 864, 859 P.2d 1023 (1993). However, there is nothing unusual about the

5 | application of the aggravator in the Canape case. The Court made a detailed finding regarding

6 || the facts of the robbery and murder at issue and concluded that the Defendant murdered the

7 || victim to avoid any future identification that may lead to an arrest. Id. at 875, 859 P.2d at

8 || 1030.

9 The Nevada Supreme Court has considered Defendant’s argument previously and
10 || determined that the argument lacks merit. Absent any evidence to the contrary, the argument

1 11 || should not be considered.
12 F.  NRS200.033(6) is Constitutional
13 Defendant argues that Nevada’s application of this aggravator is overbroad because
14 || Nevada commonly applies it in murder for hire cases. Defendant contends that in such cases
15 [ this aggravator should have no application because the hirer was neither the shooter nor
16 | present at the time of the murder. Nevada however, has adopted the same type of rationale in
17 | analyzing this aggravating circumstance, as have Courts in all jurisdictions who include this
18 || aggravating circumstance as part of their death penalty statutes.
19 In Wilson v. State, 99 Nev. 362, 664 P.2d 328 (1983), the Ne\}ada Supreme Court
20 | approved the use of this aggravating circumstance against his Defendant who hired three
21 || others to kill the intended victim. Defendant Wilson had made arrangements with an
22 || undercover officer posing as a drug purchaser for the sale of $16,000.00 worth of cocaine.
23 || Wilson hired three (3) associates to kill the victim while relieving him of the $16,000.00 in
24 || cash at the time the drug deal was to be consummated. While Wilson negotiated with the
25 | undercover officer posing as a drug purchaser, the three (3) associates approached the victim
26 || from behind and stabbed him repeatedly, causing his death. Wilson challenged the fact that
27 || both the robbery aggravating circumstance and the monetary gain aggravating circumstance
28 | were imposed against him, claiming that the monetary gain aggravating circumstance only
13
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applied in “hired gun” situations. Id. at 376. The Court determined that Wilson’s hiring of
the killers in fact constituted a “hired gun” situation for which the application of the monetary
gain aggravating circumstance was appropriate. Id. at 377. The Court therefore approved the
use of the monetary gain aggravating circumstance in a “hired gun” situation for the person
actually hiring the killers. The purpose of this aggravating circumstance is to punish for a
killing that is prompted by a motive of monetary gain. In Guy v. State, 108 Nev. 770, 839
p.2d 578 (1992), the Nevada Supreme Court upheld the use of the monetary gain aggravating
circumstance set forth in NRS 200.033(6) in a set of circumstances where the Defendant did
not actually commit the murder. The defendant in the Guy case drove his co-defendant to an
encounter with the victim, who took them both to a location where they purchased cocaine.
While the co-defendant stepped out of the car for a brief period of time afier the drug
transaction had been completed, the defendant tried to drive off while leaving the victim
outside of the vehicle. As the victim tried to cling to the vehicle, the co-defendant shot the
victim three times. The Nevada Supreme Court, in upholding the application of the monetary

gain aggravating circumstance against the defendant, stated as follows:

The evidence also shows that they murdered [the victim] to obtain cocaine,
which has monetary value.

Id. at 781.
Therefore, the aggravating circumstance set forth in 200.033(6) does not only apply in

“hired gun” situations, but also in situations where the motive for the murder is monetary gain
or the acquisition of property having monetary value.

Similarly, other jurisdictions have interpreted their monetary or pecuniary gain
aggravating circumstances in like fashion.

In Arizona, the pecuniary gain aggravating circumstance is appropriate if the
expectation of pecuniary gain is a motive, cause or impetus for the murder, and not merely a
result of it, State v. Hyde, 921 P.2d 655 (Ariz. 1996); State v. McKinney, 917 P.2d 1214
(Ariz. 1996); State v. Jones, 917 P.2d 200 (Ariz. 1996).

14
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In California, the financial gain special circumstance only applies when the victim’s
death is the consideration for, or an essential pre-requisite to, the financial gain sought by the

Defendant. People v. Bigelow, 691 P.2d 994, 1006 (Cal. 1984). In a case similar to the instant

case, the California Court held that the hirer of a paid killer is not directly subject to the
financial gain special circumstance unless he was motivated by financial gain in hiring the

killer. People v. Padilla, 906 P.2d 388, 413 (Cal. 1995). Similarly, California Courts have

applied the financial gain aggravator to a defendant who was involved in the murder of his
wife for the purpose of avoiding past child support arrearages. People v. Edelbacher, 766 P.2d
1 (Cal. 1989).

Other jurisdictions have followed the clear purpose of the monetary gain aggravating
circumstance in applying it to circumstances where the motive for the killing was direct

monetary gain. Plantz v. State, 876 P.2d 268, 281 (Okla.), cert. denied, 115 S.Ct. 1130 (1994),

(aggravating circumstance applied to defendant hiring a killer to murder the victim for
insurance proceeds); State v. Rust, 250 N.W. 2d 867, 874 (Neb. 1977) (the pecuniary gain
aggravating circumstance applies to the “hired gun”, the hirers of the gun and those
committing murder which is motivated by desire for pecuniary gain).

Defendant has failed to present any evidence that would show that applying the NRS
200.033(6) aggravator to hired murder cases is inconsistent with the statute’s construction.
Therefore, Defendant’s argument lacks merit and should be denied.

G. NRS 200.033(7) is Constitutional

Defendant has failed to present any argument regarding this aggravator, therefore this
issue should not be considered.

H.  NRS 200.033(8) is Constitutional

Defendant argues that the aggravating circumstance of NRS 200.033(8) is

unconstitutionally vague as applied by the Nevada Supreme Court. This argument has
previously been brought before the Nevada Supreme Court and was found to be constitutional.

Therefore, Defendant’s argument lacks merit.

15
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1 The United States Supreme Court has held that to avoid “‘the arbitrary and capricious
2 | infliction of the death penalty,” a state ‘must channel the sentencer’s discretion’ by ‘clear and
3 || objective standards’ that provide ‘specific and detailed guidance,” and that ‘make rationally
4 || reviewable the process for imposing a sentence of death.”” Godfrey v. Georgia, 446 U.S. 420,
5 || 428, 100 S. Ct. 1759, 1764-65 (1980). In Godfrey, the Court reversed the petitioner’s death
6 | sentence because an aggravating circumstance based upon the “depravity of mind” of the
7 || defendant had not been sufficiently narrowed by the instructions that were issued to the jury.
8 || Id. at 432, at 1767.

9 In Deutscher v. Whitley, 884 F.2d 1152, 1162 (9th Cir. 1989) the Ninth Circuit,
10 || followed Godfrey and held that a death sentence based upon “depravity of mind” (pursuant to
IT || NRS 200.033(8)) was unconstitutional because it was not coupled with a sufficient narrowing
12 | instruction. Consequently, in Robins v. State, 106 Nev. 611, 629, 798 P.2d 558, 570 (1990),
13 | this Court held that instructions issued pursuant to the “depravity of mind” aggravating
14 | circumstance, delineated in NRS 200.033(8), must be accompanied by an additional narrowing
15 [ instruction that requires “torture, mutilation or other serious and depraved physical abuse
16 | beyond the act of killing itself, as a qualifying requirement to an aggravating circumstance
17 || based in part upon depravity of mind.” Id.

18 Since this opinion, the torture/mutilation aggravating circumstance has been challenged
19|l as unconstitutionally vague on numerous occasions. See, e.g., Browne v. State, 113 Nev. 305,
20 |i 933 P.2d 187 (1997); Wesley v. State, 112 Nev. 503, 916 P.2d 793 (1996); Pertgen v. State,
21 || 110 Nev. 554, 875 P.2d 361 (1994). However, where the district court has issued instructions
22 | that specifically define the applicable terms for the jury, the Nevada Supreme Court has found
23 | that NRS 200.033(8) is constitutional. See Browne v. State, 113 Nev. 305, 933 P.2d 187
24 | (1997)(jury instructed regarding definition of “mutilate™); Parker v. State, 109 Nev. 383, 849
25 | P.2d 1062 (1993)(Jury instructed regarding definitions of “mutilate” and “depravity of mind™);
26 |[ Robins v. State, 106 Nev. 611, 798 P.2d 558, (1990)(jury instructed regarding the definitions
27 | of “torture” and “depravity of mind™); Rogers v. State, 101 Nev. 457, 467, 705 P.2d 664, 671
28 || (1985)(court held that statute provided adequate guidance to the jury when the district court
16
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defined the terms “torture,” “depravity of mind,” and “mutilate”); cf. Pertgen v. State, 110
Nev. 554, 561, 875 P.2d 361, 365 (1994)(court held that failure to define “torture” for jury did

not satisfy the Godfrey requirements). As such, it is clear that when the jury is issued specific
instructions on the applicable terms of the aggravating circumstance, the jurors’ discretion is
sufficiently limited so as to be within the High Court’s directive in Godftrey.

Defendant’s argument therefore, lacks merit and should be denied.

1. NRS 200.033(9) is Constitutional

Defendant argues that this aggravator is unconstitutional because it fails to narrow the
categories of defendants eligible for the death penalty and instead allows for the death penalty
against all individuals accused of first degree murder. Defendant’s argument however, has
been previously upheld as constitutional when brought before the Nevada Supreme Court.

In Greene v. State, 113 Nev. 157, 167, 931 P.2d 54, 64 (1997), the Court found that it

had “upheld the constitutionality of NRS 200.033(9), as applied, on numerous occasions. See,
e.g., Lane v, State, 110 Nev. 1156, 881 P.2d 1358 (1994); Paine v. State, 110 Nev. 609, 877
P.2d 1025 (1994), cert. denied, 514 U.S. 1038, 115 S. Ct. 1405, 131 L. Ed. 2d 291 (1993);
Moran v. State, 103 Nev. 138, 734 P.2d 712 (1987); Ford v. State, 102 Nev. 126, 717 P.2d 27
(1986).” Accord Calambro v. State, 114 Nev. 106, 110, 952 P.2d 946, 950 (1998). The Court

further noted that NRS 200.033(9) is constitutional as long as it was not applied in an arbitrary
and capricious manner. The Court then decided that in the Greene case, the aggravator had
not been applied in an arbitrary and capricious manner, therefore it was constitutionally
applied. Id.

J. NRS 200.033(10) is Constitutional

Defendant argues that NRS 200.033(10) is unconstitutionally vague as applied by the
Nevada Supreme Court because it allows an individual to be sentenced to death for committing
an unintentional murder. The aggravator enunciated in NRS 200.033(10) applies in
circumstances where a person under fourteen years of age is the subject of a murder.

Defendant argues that because Nevada’s child abuse statute does not require deliberation and

17

5 0 6 WA2012R 19575\ 2F19975-0PPS-(BROWN__ROBERT)-001.DOCX




(=T - - Y O . o

NG T O TR Y T N T G T N B G S N T N R N e e e o i e T e
00 =1 S h R WD = SO e X R W N s O

wilfulness, a defendant can be subjected to a death sentence in cases where the murder of a
child was accidental. Defendant’s argument is misplaced.

Nevada’s child abuse statute, NRS 200.508, was enacted by the legislature and
therefore is presumed to be constitutional. Sun City Summerlin Community Ass’n v. State
By and Through Dept. of Taxation, 113 Nev. 835, 944 P.2d 234 (1997); Skipper v. State, 110
Nev. 1031, 879 P.2d 732 (1994). No evidence has been shown that such a child abuse statute

is unconstitutional. Children are generally a silent voice in need of special safeguards to insure
their ultimate well-being. As such, a statute such as NRS 200.508 protects those interests of
children. Therefore, if a murder results from child abuse, the logical conclusion is that the
aggravator may apply.

K. NRS 200.033(1 1‘) and (15) are Constitutional

The Defendant argues that NRS 200.033(11) & (15) are unconstitutional because these

aggravators afford unlimited and highly arbitrary power to prosecutors to decide when to
pursue the death penalty.

The aggravator outlined in NRS 200.033(11) declares that the death penalty can be
imposed when a murder is committed “upon a person because of the actual or perceived race,
color, religion, national origin, physical or mental disability or sexual orientation of that
person,” Under NRS 200.033(15), makes a criminal defendant eligible for the death penalty
if he or she commits a murder with the intent to commit, cause, aid, further or conceal an act
of terrorism.” Terrorism is defined in the statute as acts of or the attempted use of sabotage,
coercion or violence which is intended to “(a) cause great bodily harm or death to the general
population; or (b) cause substantial destruction, contamination or impairment of: (1) any
building or infrastructure, communications, transportation, utilities or services; or (2) any
natural resource or the environment.” NRS 202.4415.

These aggravators sufficiently narrow the categories of eligible defendants for the death
penalty and comply with Gregg v. Georgia, 428 U.S. 153, 96 S. Ct. 2909 (1976), and Furman
v. Georgia, 408 U.S. 238, 92 8. Ct. 2726 (1972). Any aggravator gives the prosecution the

discretion on whether to seek the death penalty. These particular aggravators provide no

18
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greater discretion to prosecutors than any other enumerated aggravator, which have been

upheld by the Nevada Supreme Court. Moreover, the State cannot fathom any aggravators

that are more relevant to the ideology of American culture than the protection afforded by (11)

and (15). Because these aggravators sufficiently narrow the categories of eligible defendants

for the death penalty, they will be upheld by the Nevada Supreme court as constitutional.
CONCLUSION

Based on the foregoing, the State respectfully requests the Court deny the Defendant’s
Motion to Declare Nevada’s Death Penalty Statutes Unconstitutional.
DATED this 5th day of November, 2015.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #1565

BY /s/Richard H. Scow
RICHARD H. SCOW
Chief Deputy District Attorney
Nevada Bar #009182

CERTIFICATE OF FACSIMILE TRANSMISSION
I hereby certify that service of the above and foregoing, was made this 5th day of

November, 2015, by facsimile transmission to:

ANDREA LUEM, ESQ.
702-778-5007

BY: /s/D. Jason
Secretary for the District Attorney's Office

12F19975X/rhs/djj/L5
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
CASE NO. C299234

Plaintiff,

vs. DEPT. NO. IX

ROBERT BROWN, JR.,

Defendant.

e St N v e N v’ s s e v’

BEFORE THE HONORABLE JENNIFER TOGLIATTI, DISTRICT COURT JUDGE

THURSDAY, APRIL 9, 2015

RECORDER'S TRANSCRIPT RE:
DEFENDANT'S PRO SE MOTION TO DISMISS COUNSEL AND APPOINTMENT
OF ALTERNATIVE COUNSEL

APPEARANCES:
For the Plaintiff: COLLEEN R. BAHARAV
Deputy District Attorney
For the Defendant: JOSHUA L. TOMSHECK, ESQ.

PETER S. CHRISTIANSEN, ESQ.

RECORDED BY: YVETTE SISON, COURT RECORDER
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LAS VEGAS, NEVADA, THURSDAY, APRIL 09, 2015, 10:29 A.M.

THE COURT: Okay. This is C299234-1, Defendant’s pro se motion.
Did you have — | had an opportunity to review your motion as well.

MR. CHRISTIANSEN: | went and met with him, Judge. Mr. Tomsheck
attempted to. There was problem at the jail, but | spoke to Mr. Brown, told him what
| was filing. He’s on the same page, understands that. | know the Court’s sort of
regimen for these things, but wanted to put in writing my position as well so you
knew it wasn’t just a defendant trying to manipulate the system.

THE COURT: Okay. I'm kind of —

MR. TOMSHECK: I'm rowing in the same —

THE COURT: — at a loss at where you are in this.

MR. TOMSHECK: I'm rowing in the same boat. Based on some of
what he —

THE COURT: Your name isn’t even mentioned in here.

MR. TOMSHECK: He filed a separate one as to me.

THE COURT: Oh yeah.

MR. TOMSHECK: | wasn't served with it. | wasn’t aware of it until Mr.
Christiansen’s office asked me about it. He filed them both on the same day.

MR. CHRISTIANSEN: And there’s pending bar complaints against both
of us, Judge, is my understanding —

MR. TOMSHECK: Which would —

MR. CHRISTIANSEN: — as well.

THE COURT: Which is not grounds, but —

MR. CHRISTIANSEN: I'm just telling —
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THE COURT: — | appreciate it.

MR. CHRISTIANSEN: — so you know.

THE COURT: Right.

Well, you can file bar complaints all day long, that’s not going to get
your lawyers off the case, Mr. Brown.

But based upon their — so you're telling me you believe your
relationship is irretrievably broken as well? Is that what you're saying?

MR. TOMSHECK: | do, and | can put it in writing if Your Honor would
like, but, otherwise, yes, I'm moving to withdraw.

THE COURT: So you're joining — just let the record reflect an oral
joinder by Mr. Tomsheck to the motion to withdraw.

Okay, based upon your motions to withdraw, they’re granted.

MR. CHRISTIANSEN: Thank you, Your Honor.

THE COURT: The matter’s continued.

Well, first of all, the — | have to vacate the trial dates, Mr. Brown, most
likely. So | am going to notify the Office of Indigent Counsel to have new counsel
present next week, but you can expect that your trial date is going to be vacated.
It's not plausible that new counsel would be ready to go. By the time they get the
file and meet with you they’re looking at 30 days maybe, and that’s probably not
going to be enough, but I'll leave it alone for now until you have an attorney present.
Do you have any questions?

THE DEFENDANT: No.

THE COURT: Okay. So can you submit an order?

MR. CHRISTIANSEN: Did you want us —one of us to call Mr.

Christensen and — or —
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the —

chooses.

be —

THE COURT: Sure, that might be helpful.
MR. CHRISTIANSEN: Maybe we could help him understand sort of

THE COURT: Sure, if you don’t mind.
MR. CHRISTIANSEN: [ will. I'll do it this morning.
THE COURT: | mean, there might be — that might assist him in who he

MR. CHRISTIANSEN: That’s right.
THE COURT: I don’t know. Butis there anything else that needs to

MR. CHRISTIANSEN: Just —
THE COURT: I just need an order.
MR. CHRISTIANSEN: I'll submit an order. And do you want to give me

a status check date and I'll give — tell Mr. — I'll tell Drew?

THE COURT: Yes, one week.

THE CLERK: April 16" at 9 a.m.

MR. CHRISTIANSEN: Thank you, Judge.

THE COURT: So that’s the motion to withdraw and the joinder by Mr.

Tomsheck in the motion to withdraw. Thank you.

Honor.

MR. CHRISTIANSEN: And I'll submit an order today. Thank you, Your

THE COURT: Thanks.
MR. TOMSHECK: Thank you, Your Honor.
PROCEEDING CONCLUDED AT 10:33 A.M.

*k ok ok ok ok k k k Kk %
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ATTEST: |do hereby certify that | have truly and correctly transcribed the audio-

video recording of this proceeding in the above-entitled case.
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Nevada Bar #001565

COLLEEN R. BAHARAV

Deputy District Attorney

Nevada Bar #011777

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

v CASENO: C-14-299234-1

ROBERT BROWN, JR., .
#6006120 DEPT NO: IX

Defendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION TO COMPEL PRODUCTION OF
DEFENDANT'S DIRECT AND VICARIOUS STATEMENTS AND STATE’S REQUEST
FOR RECIPROCAL DISCOVERY

DATE OF HEARING: NOVEMBER 24, 2015
TIME OF HEARING: 9:00 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through COLLEEN R. BAHARAYV, Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Motion to Compel
Production of Defendant's Direct and Vicarious Statements and the State’s Request for
Reciprocal Discovery.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.
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COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through COLLEEN R. BAHARAYV, Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Motion to Compel
Production of Defendant's Direct and Vicarious Statements and the State’s Request for
Reciprocal Discovery.

This Response is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court,
I
I
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STATEMENT OF THE CASE
On December 11, 2012, Robert Brown, Jr. (hereinafter “Defendant™) was

charged by way of Criminal Complaint with: Count I — Invasion of the Home While in
Possession of a Deadly Weapon (Category B Felony — NRS 205.067); Count II — Burglary
While in Possession of a Deadly Weapon (Category B Felony — NRS 205.060); Count III —
Murder with Use of a Deadly Weapon (Category A Felony —NRS 200.010, 200.030, 193.165);
Counts IV and V — Attempt Murder with Use of a Deadly Weapon (Category B Felony — NRS
200.010, 200.030, 193.330, 193.165); and Count 6 — Possession of Firearm by Ex-Felon

N - 7 e - VS o

(Category B Felony — NRS 202.360). A warrant of arrest issued for Defendant on December

10 || 11,2012, as Defendant was believed to have fled the jurisdiction.

11 Defendant was not booked on the warrant until April 11, 2014. He appeared in court
12 || on April 17, 2014, and counsel was appointed for him. Defendant’s preliminary hearing was
13 || set for June 10, 2014.

14 On April 28, 2014, the State filed an Amended Criminal Complaint adding Counts VII-
15 || XIV —Discharge of Firearm From or Within a Structure (Category B Felony — NRS 202.287)
16 || and Count XV — Child Abuse, Neglect, or Endangerment with Use of a Deadly Weapon
17 || (Category B Felony — NRS 200.508(1); 193.165). Defendant’s preliminary hearing was
18 || ultimately reset to July 1, 2014, as new counsel needed to be appointed.

19 Prior to Defendant’s preliminary hearing on July 1, 2014, the State filed a Second
20 | Amended Criminal Complaint amending the theory of prosecution under Count III and
21 | altering the underlying felony supporting Count VI. Following the presentation of evidence,
22 || Count V was also amended by interlineation to allege a different theory of prosecution based
23 || upon the evidence presented at the preliminary hearing. The Court ultimately held Defendant
24 || to answer on Counts I — XIV as alleged in the Second Amended Criminal Complaint and
25 || continued its decision on Count XV to review case law provided by the defense, Clay v. State,
26 | 129 Nev. Adv. Op. 48, 305 P.3d 898 (2013). On July 3, 2014, after reviewing the case law
27 || provided by the defense and hearing arguments from both parties, the Court held Defendant

b
(o)

to answer on Count XV as well.
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The State filed an Information on July 17, 2014, charging Defendant with: Count I —
Invasion of the Home While in Possession of a Deadly Weapon (Category B Felony — NRS
205.067); Count II — Burglary While in Possession of a Deadly Weapon (Category B Felony
— NRS 205.060); Count III — Murder with Use of a Deadly Weapon (Category A Felony —
NRS 200.010, 200.030, 193.165); Counts IV and V — Attempt Murder with Use of a Deadly
Weapon (Category B Felony — NRS 200.010, 200.030, 193.330, 193.165); Count VI —
Possession of Firearm by Ex-Felon (Category B Felony — NRS 202.360); Counts VII-XIV —
Discharge of Firearm From or Within a Structure (Category B Felony — NRS 202.287); and
Count XV — Child Abuse, Neglect, or Endangerment with Use of a Deadly Weapon (Category
B Felony — NRS 200.508(1); 193.165). Defendant was arraigned on July 21, 2014, He pled
not guilty and invoked his right to a trial within 60 days. Defendant’s trial was set for
September 2, 2014.

The State filed a Notice of Intent to Seek Death Penalty on August 8, 2014. In support
of its intent to seek the death penalty, the State alleged the following aggravating
circumstances: (1) the murder was committed by a person who had been convicted of a felony
involving the use or threat of violence to the person of another (NRS 200.033(2)) — based upon
Defendant’s 1998 felony conviction out of California for Carjacking; (2) the murder was
committed by a person who had been convicted of a felony involving the use or threat of
violence to the person of another (NRS 200.033(2)) — based upon Defendant’s 1998 felony
conviction out of California for Corporal Injury to Spouse; (3) the murder was committed by
a person who had been convicted of a felony involving the use or threat of violence to the
person of another (NRS 200.033(2)) — based upon Defendant’s potential conviction for the
Attempt Murder of Esther Maestas in the instant case; (4) the murder was committed by a
person who had been convicted of a felony involving the use or threat of violence to the person
of another (NRS 200.033(2)) — based upon Defendant’s potential conviction for the Attempt
Murder of K.H.; (5) the murder was committed by a person who knowingly created a great
risk of death to more than one person by means of a weapon, device or course of action which

would normally be hazardous to the lives of more than one person (NRS 200.033(3)); and (6)
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the murder was committed while the person was engaged, alone or with others, in the
commission of, or an attempt to commit or flight after committing or attempting to commit
invasion of the home or burglary, and the person charged killed or attempted to kill the person
murdered (NRS 200.033(4)). The State filed its Notice of Evidence in Support of Aggravating
Circumstances on August 19, 2014.

At Defendant’s calendar call on August 21, 2014, defendant’s counsel indicated that
they would not be prepared to proceed given that the State filed a Notice of Intent to Seek
Death Penalty as well as the fact that Defendant’s trial was set within thirty (30) days of his
initial arraignment in District Court. Upon inquiry by the Court, Defendant refused to waive
his right to have a trial within 60 days, so the Court ordered that the trial date of September 2,
2014, stand unless the parties could agree otherwise. Defendant’s counsel subsequently met
with Defendant and on September 2, 2014, Defendant agreed to waive his right to a trial within
60 days and continue the trial. After Defendant expressed concerns regarding his counsel, the
Court set a status check on Defendant’s concerns and on resetting the trial. Defendant’s trial
was ultimately reset for June 8, 20135,

The preliminary hearing transcripts in this case were filed on September 11, 2014.

Defendant filed a Petition for Writ of Habeas Corpus on October 10, 2014. The State’s Return

“to Writ was filed on October 27, 2014. On October 30, 2014, the Court determined that there

was adequate evidence to support the charges and denied Defendant’s petition.
On April 9, 2015, Defendant’s counsel was permitted to withdraw. New counsel was
appointed on April 16, 2015. Defendant’s trial was ultimately reset to August 19, 2016.
Defendant filed the instant motion on October 27, 2015. The State’s response is as
follows.

ARGUMENT

Defendant requests the production of any statements made by him or statements that
could be imputed to him. The State has no objection to this request and has provided the
statements that could be attributed to the Defendant on or about August 3, 2015,

I
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Should any additional statements arise, the State will provide them upon receipt. The
State understands that its obligation to Defendant in this and every other case is to provide
discovery pursuant to the provisions of NRS 174.235 et seq., together with any exculpatory
material pursuant to Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963) and its progeny.
NRS 174.235 states:
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1. Except as otherwise provided in NRS 174.233 to NRS 174.295
inclusive, at the request of a defendant, the prosecuting attorney
shall permit Defendant to inspect and to copy or photograph ang:
g.) ritten or recorded statements or confessions made by

efendant, or any written or recorded statements made by a
witness the prosecuting attorney intends to call during the case in
chief of the state, or copies thereof, within the possesston, custody
or control of the state, the existence of which is known, or by the
exercise of due diligence may become known, to the prosecuting
attorney;
(b) Results or reports of physical or mental examinations,
scientific tests or scientific experiments made in connection with
the particular case, or copies thereof, within the possession,
custody or control of the state, the existence of which is known, or
by the exercise of due diligence may become known, to the

rosecuting attorney; and
Fc Books, papers, documents, tangible objects, or copies thereof,
which the prosecuting attorney intends to introduce during the
case in chief of the state and which are within the possession,
custody or control of the state, the existence of which is known, or
by the exercise of due diligence may become known, to the
grosecuting attorney.

. Defendant is not entitled, pursuant to the provisions of this
section, to the discovery or inspection of:
(a) An internal report, document or memorandum that is prepared
by or on behalf of the prosecuting attorney in connection with the
investigation or prosecution of the case.
(b) A statement, report, book, paper, document, tangible object or
any other type of item or information that is privileged or protected
from disclosure or inspection pursuant to the constitution or laws
of this state or the Constitution of the United States.
3. The provisions of this section are not intended to affect any
obligation placed upon the prosecuting attorney by the
constitution of this state or the Constitution of the United States to
disclose exculpatory evidence to Defendant.

The State will conform with the mandates of NRS 174.235.
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CONCLUSION

The State will comply with Brady, its progeny, the Nevada Revised Statutes, and the
Nevada and United States Constitutions. Based upon the foregoing, this Honorable Court
should GRANT Defendant’s motion.

DATED this __{ Ei‘_—ﬁg day of November, 2015.
Respectfully submitted,
STEVEN B. WOLFSON

Clark County Bijstrict Attorney
Nevada Bar #0001565

BY

A
COLLEEN R. BAHARAV
Deputy District Attorney
Nevada Bar #011777

CERTIFICATE OF ELECTRONIC FILING
I hereby certify that service of STATE’S RESPONSE TO DEFENDANT’S MOTION
TO COMPEL PRODUCTION OF DEFENDANT’S DIRECT AND VICARIOUS
STATEMENTS AND STATE’S REQUEST FOR RECIPROCAL DISCOVERY, was made
this_ { éM day of November, 2015, by Electronic Filing to:

ANDREA LUEM, ESQ.
ATTORNEY FOR DEFENDANT
EMAIL: andrea@luemlaw.com;

BY. [ Wores
P. Manis
Employee of the District Attorney’s Office

CB/pmV/L-2
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COLLEEN R. BAHARAV

Deputy District Attorney

Nevada Bar #011777

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-VS- CASENO: (C-14-299234-1

ROBERT BROWN, JR., .
46006120 DEPTNO: 1IX

Defendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION FOR JURY QUESTIONNAIRE

DATE OF HEARING: NOVEMBER 24, 2015
TIME OF HEARING: 9:00 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through COLLEEN R. BAHARAYV, Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Motion for Jury
Questionnaire.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
i
1/
I

WA2012R 975\ 2F19975-RSPN-(BROWN_ROBERT)-001.DOCX

523




O 0 1 O W B W N =

NN NN RN NN RN = e e e e e e
00 ~1 N L B WN = O YW e SN R W NN~ D

STATEMENT OF THE CASE
On December 11, 2012, Robert Brown, Jr. (hereinafter “Defendant”) was

charged by way of Criminal Complaint with: Count I — Invasion of the Home While in
Possession of a Deadly Weapon (Category B Felony — NRS 205.067); Count II — Burglary
While in Possession of a Deadly Weapon (Category B Felony — NRS 205.060); Count III —
Murder with Use of a Deadly Weapon (Category A Felony —NRS 200.010, 200.030, 193.165);
Counts IV and V — Attempt Murder with Use of a Deadly Weapon (Category B Felony — NRS
200.010, 200.030, 193.330, 193.165); and Count 6 — Possession of Firearm by Ex-Felon
(Category B Felony — NRS 202.360). A warrant of arrest issued for Defendant on December
11, 2012, as Defendant was believed to have fled the jurisdiction.

Defendant was not booked on the warrant until April 11, 2014. He appeared in court
on April 17, 2014, and counsel was appointed for him. Defendant’s preliminary hearing was
set for June 10, 2014.

On April 28, 2014, the State filed an Amended Criminal Complaint adding Counts VII-
XIV - Discharge of Firearm From or Within a Structure (Category B Felony — NRS 202.287)
and Count XV — Child Abuse, Neglect, or Endangerment with Use of a Deadly Weapon
(Category B Felony — NRS 200.508(1); 193.165). Defendant’s preliminary hearing was
ultimately reset to July 1, 2014, as new counsel needed to be appointed.

Prior to Defendant’s preliminary hearing on July 1, 2014, the State filed a Second
Amended Criminal Complaint amending the theory of prosecution under Count III and
altering the underlying felony supporting Count V1. Following the presentation of evidence,
Count V was also amended by interlineation to allege a different theory of prosecution based
upon the evidence presented at the preliminary hearing. The Court ultimately held Defendant
to answer on Counts I — XIV as alleged in the Second Amended Criminal Complaint and
continued its decision on Count XV to review case law provided by the defense, Clay v, State,
129 Nev. Adv. Op. 48, 305 P.3d 898 (2013). On July 3, 2014, after reviewing the casc law
provided by the defense and hearing arguments from both parties, the Court held Defendant

to answer on Count XV as well.
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The State filed an Information on July 17, 2014, charging Defendant with: Count I —
Invasion of the Home While in Possession of a Deadly Weapon (Category B Felony — NRS
205.067); Count II — Burglary While in Possession of a Deadly Weapon (Category B Felony
— NRS 205.060); Count III — Murder with Use of a Deadly Weapon (Category A Felony —
NRS 200.010, 200.030, 193.165); Counts IV and V — Attempt Murder with Use of a Deadly |
Weapon (Category B Felony — NRS 200.010, 200.030, 193.330, 193.165); Count VI —
Possession of Firearm by Ex-Felon (Category B Felony — NRS 202.360); Counts VII-XIV —
Discharge of Firearm From or Within a Structure (Category B Felony — NRS 202.287); and
Count XV — Child Abuse, Neglect, or Endangerment with Use of a Deadly Weapon (Category
B Felony — NRS 200.508(1); 193.165). Defendant was arraigned on July 21, 2014. He pled
not guilty and invoked his right to a trial within 60 days. Defendant’s trial was set for
September 2, 2014.

The State filed a Notice of Intent to Seek Death Penalty on August 8, 2014. In support
of its intent to seek the death penalty, the State alleged the following aggravating
circumstances: (1) the murder was committed by a person who had been convicted of a felony
involving the use or threat of violence to the person of another (NRS 200.033(2)) — based upon
Defendant’s 1998 felony conviction out of California for Carjacking; (2) the murder was
committed by a person who had been convicted of a felony involving the use or threat of
violence to the person of another (NRS 200.033(2)) — based upon Defendant’s 1998 felony
conviction out of California for Corporal Injury to Spouse; (3) the murder was committed by
a person who had been convicted of a felony involving the use or threat of violence to the
person of another (NRS 200.033(2)) — based upon Defendant’s potential conviction for the
Attempt Murder of Esther Maestas in the instant case; (4) the murder was committed by a
person who had been convicted of a felony involving the use or threat of violence to the person
of another (NRS 200.033(2)) — based upon Defendant’s potential conviction for the Attempt
Murder of K.H.; (5) the murder was committed by a person who knowingly created a great
risk of death to more than one person by means of a weapon, device or course of action which

would normally be hazardous to the lives of more than one person (NRS 200.033(3)); and (6)
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the murder was committed while the person was engaged, alone or with others, in the
commission of, or an attempt to commit or flight after committing or attempting to commit
invasion of the home or burglary, and the person charged killed or attempted to kill the person
murdered (NRS 200.033(4)). The State filed its Notice of Evidence in Support of Aggravating
Circumstances on August 19, 2014, -

At Defendant’s calendar call on August 21, 2014, defendant’s counsel indicated that
they would not be prepared to proceed given that the State filed a Notice of Intent to Seck
Death Penalty as well as the fact that Defendant’s trial was set within thirty (30) days of his
initial arraignment in District Court. Upon inquiry by the Court, Defendant refused to waive
his right to have a trial within 60 days, so the Court ordered that the trial date of September 2,
2014, stand unless the parties could agree otherwise. Defendant’s counsel subsequently met
with Defendant and on September 2, 2014, Defendant agreed to waive his right to a trial within
60 days and continue the trial. After Defendant expressed concerns regarding his counsel, the
Court set a status check on Defendant’s concerns and on resetting the trial. Defendant’s trial
was ultimately reset for June 8§, 2015.

The preliminary hearing transcripts in this case were filed on September 11, 2014.
Defendant filed a Petition for Writ of Habeas Corpus on October 10, 2014. The State’s Return
to Writ was filed on October 27, 2014. On October 30, 2014, the Court determined that there
was adequate evidence to support the charges and denied Defendant’s petition.

On April 9, 2015, Defendant’s counsel was permitted to withdraw. New counsel was
appointed on April 16, 2015. Defendant’s trial was ultimately reset to August 19, 2016.

Defendant filed the instant motion on October 27, 2015. The State’s response is as
follows.

STATEMENT OF FACTS

During the first week of December 2012, Esther Maestas (hereinafter “Maestas™)
returned to Las Vegas from Wyoming to visit her daughter Nichole Nick (hereinafter “Nick™).

Reporter’s Transcript of Preliminary Hearing (“PHT”), July 1, 2014, at pp 5-8. Maestas stayed
at Nick’s apartment at 5421 East Harmon Avenue, Apartment E-13, Las Vegas, Clark County,
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Nevada during this time. PHT at pp 7-8. Although Nick maintained that address as her
primary residence, she had been staying with her boyfriend, the Defendant, in an apartment
nearby in the same complex. PHT at pp 8. Accordingly, Nick’s apartment was empty and
available for Maestas to use when she was in town visiting. PHT at pp 8. Maestas’
granddaughter, three-year old K.H., also asked to stay at Nick’s apartment during this time.
PHT at pp 16-17. K.H.’s mother is Nick’s sister Kathleen Maestas. PHT atpp 17.

Prior to December 2012, Maestas had met Defendant multiple times in person and
several times over Skype. PHT at 6-7. Maestas met Defendant in person prior to leaving Las
Vegas to move to Wyoming, PHT at pp 7, Skyped with Defendant and Nick multiple times
when she was in Wyoming, PHT at pp, received the keys for Nick’s apartment from Defendant
when she first arrived in Las Vegas, PHT at pp 8-9, and had dinner with Defendant and Nick
two days before Defendant killed Nick. PHT at pp 7. Maestas knew that Defendant often
went by the name “Ariyl.” PHT at 12. Thus, Maestas was able to identify Defendant as Nick’s
boyfriend and the man who ultimately murdered Nick on December 7, 2012. PHT at pp 6.

By December 7, 2012, Defendant and Nick were having problems in their relationship.
PHT at 9. In fact, on the night before Defendant murdered Nick, Nick stayed with Maestas in
Nick’s own apartment as she had been kicked out of Defendant’s apartment. PHT at 9-10.
After Nick returned from work around 7:30 p.m. on December 7, 2012, she again went to her
own apartment rather than Defendant’s apartment. PHT at pp 10. She, Maestas, and K.H.
went to their storage unit to find a part for Nick’s telephone as the telephone in Nick’s
apartment appeared to not be working correctly. PHT at pp 11; 16. On the way back to Nick’s
apartment from the storage unit, Defendant sent a text message to Nick informing Nick that
all of her belongings were on her balcony. PHT at pp 11-12. Nick appeared surprised by this
as Defendant had never thrown her out before; generally he allowed her to come back to his
apartment after their disagreements. PHT at pp 13. Nonetheless, when Nick and Maestas
returned to Nick’s apartment later that night, they observed Nick’s belongings on the balcony
just as Defendant said they would be. PHT at pp 13-14.

I
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Throughout that night, Nick and Defendant communicated through text-message and
spoke over the telephone. PHT at pp 14. Defendant appeared to be upset with Nick over the
rent money Nick apparently “owed” Defendant even though she maintained her own
apartment. PHT at pp 15. After Nick finally got off the telephone with Defendant around
9:30 p.m., she, Maestas, and K.H. watched Pocahontas. PHT at pp 16. Nick and K.H. were
tired after the movie so Maestas made up their beds in the only bedroom in the apartment and
tucked Nick and K.H. into sleep. PHT at pp 16. Maestas then went back to the living room
to watch another movie. PHT at pp 19.

Maestas did not even get to start watching the movie before she heard a bang on the
front door. PHT at pp 19-20. This bang was followed by another loud bang “like somebody
was trying to break in” or kick in the door. PHT at pp 20; 48. Maestas got scared by the
banging and she stood up. PHT at pp 20. Suddenly, the front window next to the door
shattered and Defendant jumped through the window with a gun in his hand. PHT at pp 20.
Defendant was wearing all black, had a black hat or a “beanie” on, and was wearing dark
gloves. PHT at pp 21.

While Maestas was not able to give a step-by-step chronological explanation of
Defendant’s attack on her, Nick, and K.H., Maestas did testify with particularity regarding
what she saw during this ordeal. After Defendant jumped through the window, Maestas
recalled screaming that Defendant had a gun and she heard Nick from the bedroom tell
Maestas to call the police. PHT at pp 20. Nick subsequently came into the living room and
Maestas heard Defendant say, “oh, yeah, bitch” before Defendant pointed the gun at her and
shot her. PHT at pp 22.

Maestas also believed that Defendant shot Nick in the living room. PHT at pp 22. At
some point, Maestas indicated that she may have blacked out because she moved from the
living room to the door of the bedroom and she was not sure how she got there. PHT at pp
23; 53. What she next remembers is that she was laying down by the door of the bedroom and
heard gunshots. PHT at pp 23. Maestas did not realize that she had been shot until she tried

to get up and move her arm and her arm was dangling. PHT at pp 23.
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While laying by the door of the bedroom, Maestas could see what was happening inside.
PHT at pp 24. Maestas indicated that at one point she observed Defendant standing over Nick
while Nick was in the bedroom. PHT at pp 24. Nick was telling Defendant that he was hurting
her. PHT at pp 24. Defendant responded by telling Nick, “[d]o you think you are going to
disrespect me and make a fool out of me?” PHT at pp 24. Maestas could not tell what
Defendant was doing to Nick at this time, though the Nick ultimately suffered several stabs
wounds during this incident. PHT at pp 24; 70-71; 95.

At some point, K.H. woke up in the toddler bed that she was sleeping in. PHT at pp
24. K.H. sat up and started crying while Defendant was in the room attacking Nick. PHT at
pp 24. As soon as she started crying, or making her presence known, Defendant immediately
pointed the gun at K.H. PHT at pp 24; 64. Nick and Maestas shouted “no, not the baby” and
Nick jumped towards Defendant. PHT at pp 25; 64. Maestas heard more gunshots when
Defendant was pointing the gun at K.H., then she, Nick, and Kayla “went down.” PHT at pp
25; 65. Maestas thought Nick and K.H. had been shot as neither was moving. PHT at pp 25.
K.H. later indicated that she had ducked when Defendant pointed the gun at her, PHT at pp
33-34. Shot and injured, Maestas laid in the doorway to the bedroom and watched as
Defendant came towards her. PHT at pp 26. Defendant climbed over Maestas to get to the
living room, turned around, and fired approximately four more shots into Maestas. PHT at pp
26. Defendant then fled the scene.

Maestas knew ,she needed to get help so she crawled out of the apartment’ to a
neighbor’s home and begged them to call the police. PHT at pp 27. Maestas subsequently
crawled back into Nick’s apartment and tried to get back into the bedroom, back to K.H. and
Nick. PHT at pp 27. Maestas failed to get back into Nick’s bedroom as she collapsed on the
living room floor. PHT at pp 27. She was found shortly thereafter by security and the first-
responding officers from the Las Vegas Metropolitan Police Department (“LVMPD”). PHT
at pp 27. She asked them to check on Nick and K.H. in the bedroom and told them that the
Defendant had shot them. PHT at pp 27-28.

/I

WA2012R 1907 2F19975-REPN-(BROWN_ROBERT)-001.DOCX

529




OO w1 N b B W N

N N N N N RN N NN e e b e e b el e e
0 ~1 O L B W N = D O 0 SN N L R W N = D

It appeared at the scene and to Maestas that Defendant had shot Maestas in the upper
right thigh, the groin area, the leg, her left arm, her side, and her stomach. PHT at pp 28-30.
She was rushed to the hospital where she underwent immediate emergency surgery. PHT at
pp 30. She almost did not make it through surgery and the doctors ordered that she not be told
the status of Nick because she was fighting for her life. PHT at pp 30-31. Ultimately, officers
learned that Maestas had in fact been shot what appeared to be three times and the six bullet
holes in her body were entry and exit wounds. PHT at pp 92; 94. Following the shooting,
K.H. started defecating in her pants again, though she had been fully potty-trained, and also
began hiding in closets. PHT at pp 31-32. Maestas also testified that K.H. believed Defendant
was shooting at her, that K.H. knew Defendant killed Nick, and that K.H. thought Defendant
had killed Maestas as well until K.H. saw Maestas in the hospital. PHT at pp 33-34.

While Maestas survived, Nick did not. PHT at pp 70-71. Nick was pronounced dead
shortly after LVMPD arrived at the scene and an autopsy performed by Clark County Medical
Examiner Dr. Alane Olson on December 9, 2012, PHT at pp 70-71. The autopsy showed
two, potentially three gunshot wounds to Nick’s body, specifically her chest, her thigh, and
potentially her head. PHT at pp 70-71. Nick also suffered a stab wound to her left upper chest,
left axilla, her neck including a transection of the right carotid artery, her lateral left upper
back, and her left arm. PHT at pp 70-71. The cause of Nick’s death was determined to be a
gunshot wound to the chest with other significant conditions including sharp force injuries.
PHT at pp 70-71. The manner of Nick’s death was determined to be homicide. PHT at pp 70-
71.

Nick’s apartment consisted of a living room with a small kitchen attached, then a
bedroom and bathroom. PHT at pp 17. In the bedroom, there was a small toddler bed on the
left-hand wall and a larger bed directly across on the next wall. PHT at pp 18. In the living
room there was a television next to the front door with a window behind it. PHT at pp 17.
There was a Christmas tree near the front door with lights and the window had Christmas
lights as well. PHT at pp 21. When LVMPD Homicide Detective Dean Raetz arrived on

scene, he observed glass shards on both the outside and inside of the living room window.
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PHT at pp 76. In the bedroom, Detective Raetz observed a bullet hole to the bed that K.H.
had been sitting on when Defendant pointed the firearm at K.H. PHT at pp 80. He also
observed eight cartridge casings in the bedroom. PHT at pp 81. The firearm that was used
during this incident was found just southeast of the apartment complex on Jimmy Durante
Boulevard. PHT at pp 88.

ARGUMENT

The method suggested by counsel for Defendant in selecting a jury in the case at bar is
not necessary to ensure a fair trial for the Defendant and is not in the interest of judicial
economy.

NRS 175.031 governs the examination of trial jurors in the Nevada courts. It provides,
"The court shall conduct the initial examination of prospective jurors and defendant or his
attorney and the district attorney are entitled to supplement the examination by such further
inquiry as the Court deems proper. Any supplemental examination must not be unreasonably
restricted.”

The Eighth Judicial District Courts have set forth a procedure to implement the

aforementioned statute. Rule 7.70 provides:

"The judge shall conduct the voir dire examination of the
jurors. Proposed voir dire questions by the parties or their
attorneys must be submitted to the court in chambers not later than
4.00 p.m. on the judicial day before the day the trial begins, Upon
request of counsel, the trial judge may permit such counsel to
supplement the judge’s examination by oral and direct questioning
of any of the prospective jurors. The scope of such additional
questions or supplemental examination shall be within reasonable
limits prescribed by the trial judge in his sound discretion.”

The State submits that the method as set forth in the above statutes is an adequate method of
selecting a fair and impartial jury in the case at bar.

Counsel for Defendant states that the jury questionnaire saves time by eliminating the
need to repeat routine background questions. However, this has not been the case when such
a questionnaire has been utilized. The jury spends half a day filling it out, and counsel spend

a great deal of time repeating the questions set out in these questionnaires. The procedure
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requested by counsel for Defendant does anything but save time in the selection of a fair and
impartial jury.
In Summers v. State, 102 Nev. 195, 718 P.2d 676 (1986) the Nevada Supreme Court

ruled that the scope and method of voir dire examination is subject to the sound discretion of
the trial court. A number of other state courts have ruled on this issue. For the most part, in
cases in which there hasn't been a great deal of pre-trial publicity, the courts have ruled that it
was not error for the trial court to deny the defendant's motion for individual voir dire. While
this case initially had a fair amount of publicity, it has not been in the media since early 2013.

The State submits that this is not a case where the court will preclude the Defendant
from submitting or asking questions of the jurors. The District Court Rules give the Defendant
the opportunity to submit questions to the court. It is the State's position that by utilizing the
statutory procedure in selecting a jury in the case at bar a fair and impartial jury will be
selected. Nevertheless, should this Court determine that a jury questionnaire is appropriate,
the State respectfully requests that the parties agree upon the questions to be sent to the
prospective jurors prior to any questions being sent to the prospective jurors.

CONCLUSION
Wherefore, the State respectfully asks that the defense Motion to Allow Jury

Questionnaire be denied.

DATED this__[§#A _day of November, 2015.

Respectfully submitted,

STEVEN B. WOLES
Clark County/Dijstrict/ Attorney
Nevada Bar 0Q156

COLLEEN R. BAHARAYV
District Attorney
Neva aBar#011777
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CERTIFICATE OF ELECTRONIC FILING
I hereby certify that service of STATE’S RESPONSE TO DEFENDANT’S MOTION
FOR JURY QUESTIONNAIRE, was made this [ﬂ'{\ day of November, 2015, by
Electronic Filing to:

ANDREA LUEM, ESQ.
ATTORNEY FOR DEFENDANT
EMAIL: andrea(@luemlaw.com;

BY: (7 Morus
P. Manis
Employee of the District Attorney’s Office

CB/pm//L-2

11

W:A2012RI9TS\1 2F19975-RSPN-BROWN_ROBERT)-001.DOCX

533




O o 3 &N v B W N

[ T S T N T N T A T O o L o T e e T S S S S S e -
o ~1 OV W kAW = O O 00~ N Lh R W N~ D

’ Electronically Filed
11/18/2015 11:02:58 AM

RSPN % t W
STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

COLLEEN R. BAHARAV

Deputy District Attorney

Nevada Bar #011777

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASENO: (C-14-299234-1

ROBERT BROWN, JR., .
46006120 DEPTNO: IX

Defendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION FOR DISCOVERY

DATE OF HEARING: NOVEMBER 24, 2015
TIME OF HEARING: 9:00 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through COLLEEN R. BAHARAYV, Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Motion for Discovery.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/
/!
/
/!
I
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STATEMENT OF THE CASE
On December 11, 2012, Robert Brown, Jr. (hereinafter “Defendant”) was

charged by way of Criminal Complaint with: Count I — Invasion of the Home While in
Possession of a Deadly Weapon (Category B Felony — NRS 205.067); Count II — Burglary
While in Possession of a Deadly Weapon (Category B Felony — NRS 205.060); Count III —
Murder with Use of a Deadly Weapon (Category A Felony —NRS 200.010, 200.030, 193.165);
Counts IV and V — Attempt Murder with Use of a Deadly Weapon (Category B Felony — NRS
200.010, 200.030, 193.330, 193.165); and Count 6 — Possession of Firearm by Ex-Felon
(Category B Felony — NRS 202.360). A warrant of arrest issued for Defendant on December
11,2012, as Defendant was believed to have fled the jurisdiction.

Defendant was not booked on the warrant until April 11, 2014, He appeared in court
on April 17, 2014, and counsel was appointed for him. Defendant’s preliminary hearing was
set for June 10, 2014.

On April 28, 2014, the State filed an Amended Criminal Complaint adding Counts VII-
X1V — Discharge of Firearm From or Within a Structure (Category B Felony — NRS 202.287)
and Count XV — Child Abuse, Neglect, or Endangerment with Use of a Deadly Weapon
(Category B Felony — NRS 200.508(1); 193.165). Defendant’s preliminary hearing was
ultimately reset to July 1, 2014, as new counsel needed to be appointed.

Prior to Defendant’s preliminary hearing on July 1, 2014, the State filed a Second
Amended Criminal Complaint amending the theory of prosecution under Count III and
altering the underlying felony supporting Count VI. Following the presentation of evidence,
Count V was also amended by interlineation to allege a different theory of prosecution based
upon the evidence presented at the preliminary hearing. The Court ultimately held Defendant
to answer on Counts I — XIV as alleged in the Second Amended Criminal Complaint and
continued its decision on Count XV to review case law provided by the defense, Clay v. State,
129 Nev. Adv. Op. 48, 305 P.3d 898 (2013). On July 3, 2014, after reviewing the case law
provided by the defense and hearing arguments from both parties, the Court held Defendant

to answer on Count XV as well.
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The State filed an Information on July 17, 2014, charging Defendant with: Count I —
Invasion of the Home While in Possession of a Deadly Weapon (Category B Felony — NRS
205.067); Count II — Burglary While in Possession of a Deadly Weapon (Category B Felony
— NRS 205.060); Count III — Murder with Use of a Deadly Weapon (Category A Felony —
NRS 200.010, 200.030, 193.165); Counts IV and V — Attempt Murder with Use of a Deadly
Weapon (Category B Felony — NRS 200.010, 200.030, 193.330, 193.165); Count VI —
Possession of Firearm by Ex-Felon (Category B Felony — NRS 202.360); Counts VII-XIV —
Discharge of Firearm From or Within a Structure (Category B Felony — NRS 202.287); and
Count XV — Child Abuse, Neglect, or Endangerment with Use of a Deadly Weapon (Category
B Felony — NRS 200.508(1); 193.165). Defendant was arraigned on July 21, 2014. He pled
not guilty and invoked his right to a trial within 60 days. Defendant’s trial was set for
September 2, 2014.

The State filed a Notice of Intent to Seek Death Penalty on August 8, 2014. In support
of its intent to seek the death penalty, the State alleged the following aggravating
circumstances: (1) the murder was committed by a person who had been convicted of a felony
involving the use or threat of violence to the person of another (NRS 200.033(2)) — based upon
Defendant’s 1998 felony conviction out of California for Carjacking; (2) the murder was
committed by a person who had been convicted of a felony involving the use or threat of
violence to the person of another (NRS 200.033(2)) — based upon Defendant’s 1998 felony
conviction out of California for Corporal Injury to Spouse; (3) the murder was committed by
a person who had been convicted of a felony involving the use or threat of violence to the
person of another (NRS 200.033(2)) — based upon Defendant’s potential conviction for the
Attempt Murder of Esther Maestas in the instant case; (4) the murder was committed by a
person who had been convicted of a felony involving the use or threat of violence to the person
of another (NRS 200.033(2)) — based upon Defendant’s potential conviction for the Attempt
Murder of K.H.; (5) the murder was committed by a person who knowingly created a great
risk of death to more than one person by means of a weapon, device or course of action which

would normally be hazardous to the lives of more than one person (NRS 200.033(3)); and (6)
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the murder was committed while the person was engaged, alone or with others, in the
commission of, or an attempt to commit or flight after committing or attempting to commit
invasion of the home or burglary, and the person charged killed or attempted to kill the person
murdered (NRS 200.033(4)). The State filed its Notice of Evidence in Support of Aggravating
Circumstances on August 19, 2014.

At Defendant’s calendar call on August 21, 2014, defendant’s counsel indicated that
they would not be prepared to proceed given that the State filed a Notice of Intent to Seek
Death Penalty as well as the fact that Defendant’s trial was set within thirty (30) days of his
initial arraignment in District Court. Upon inquiry by the Court, Defendant refused to waive
his right to have a trial within 60 days, so the Court ordered that the trial date of September 2,
2014, stand unless the parties could agree otherwise. Defendant’s counsel subsequently met
with Defendant and on September 2, 2014, Defendant agreed to waive his right to a trial within
60 days and continue the trial. After Defendant expressed concerns regarding his counsel, the
Court set a status check on Defendant’s concerns and on resetting the trial. Defendant’s trial
was ultimately reset for June 8, 20135,

The preliminary hearing transcripts in this case were filed on September 11, 2014.
Defendant filed a Petition for Writ of Habeas Corpus on October 10, 2014. The State’s Return
to Writ was filed on October 27, 2014. On October 30, 2014, the Court determined that there
was adequate evidence to support the charges and denied Defendant’s petition.

On April 9, 2015, Defendant’s counsel was permitted to withdraw. New counsel was
appointed on April 16, 2015. Defendant’s trial was ultimately reset to August 19, 2016.

Defendant filed the instant motion on October 27, 2015. The State’s response is as
follows.

ARGUMENT
L BRADY AND ITS PROGENY IN NEVADA

The State understands that its obligation to Defendant in this and every other case is to

provide discovery pursuant to the provisions of NRS 174.235 et seq., together with any
/
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exculpatory material pursuant to Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963) and

its progeny.

NRS 174.235 states:

1. Except as otherwise provided in NRS 174.233 to NRS 174.295
inclusive, at the request of a defendant, the prosecuting attorney
shall permit Defendant to inspect and to copy or photograph any:
g) ritten or recorded statements or confessions made gy

efendant, or any written or recorded statements made by a
witness the prosecuting attorney intends to call during the case in
chief of the state, or copies thereof, within the possession, custody
or control of the state, the existence of which is known, or by the
exercise of due diligence may become known, to the prosecuting
attorney;
(b) Results or reports of physical or mental examinations,
scientific tests or scientific experiments made in connection with
the particular case, or copies thereof, within the possession,
custody or control of the state, the existence of which is known, or
by the exercise of due diligence may become known, to the
prosecuting attorney; and
(C%BOOI{S, papers, documents, tangible objects, or copies thereof,
which the prosecuting attorney intends to introduce during the
case in chief of the state and which are within the possession,
custody or control of the state, the existence of which is known, or
by the exercise of due diligence may become known, to the
grosecuting attorney.

. Defendant is not entitled, pursuant to the provisions of this
section, to the discovelar or inspection of*
(a) An internal report, document or memorandum that is prepared
by or on behalf of the prosecuting attorney in connection with the
investigation or prosecution of the case.
(b) A statement, report, book, paper, document, tangible object or
any other type of item or information that isﬂgnrivileged or protected
from disclosure or inspection pursuant to the constitution or laws
of this state or the Constitution of the United States.
3. The provisions of this section are not intended to affect any
obligation placed upon the prosecuting attorney by the
constitution of this state or the Constitution of the United States to
disclose exculpatory evidence to Defendant.

In the case of Riddle v. State, 96 Nev. 589, 613 P.2d 1031 (1980) the Nevada Supreme
Court reaffirmed the strictures of the provisions of Nevada’s discovery statutes by making the

following statement:

The trial court is vested with the authority to order the discovery
and inspection of materials in the possession of the State. The
exercise of the court's discretion however is predicated on a
showing that the evidence sought is material to the presentation of
the defense and the existence of the evidence is known or, by the
exercise of due diligence may become known to the District
Attorney. Id. at 390.

I
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The Nevada Supreme Court further addressed what items must be disclosed in Mazzan

v. Warden, 116 Nev. 48, 993 P.2d 25 (2000). “Brady and its progeny require a prosecutor to

disclose evidence favorable to the defense when that evidence is material either to guilt or to

punishment.” Id. (citing Jimenez v. State, 112 Nev. 610, 618-19, 918 P.2d 687, 692 (1996))

(emphasis added). “In other words, evidence is material if there is a reasonable probability
that the result would have been different if the evidence had been disclosed. Mazzan, 116
Nev. at 66, 993 P.2d at 36. A reasonable probability is shown when the nondisclosure
undermines confidence in the outcome of the trial. Id.

In determining its materiality, the undisclosed evidence must be considered

collectively, not item by item. Kyles v. Whitley, 514 U.S. at 436, 115 S.Ct. 1555. “[T]he

character of a piece of evidence as favorable will often turn on the context of the existing or
potential evidentiary record.” Id. at 439, at 1555. “In sum, there are three components to a
Brady violation: the evidence at issue is favorable to the accused; the evidence was withheld
by the state, either intentionally or inadvertently; and prejudice ensued, i.e., the evidence was
material,” Mazzan, 116 Nev. at 67, 993 P.2d at 37; See also Strickler v. Greene, 527 U.S.
263, 119 8.Ct. 1936, 1948, (1999) (emphasis added).

II. BRADY DOES NOT REQUIRE THE STATE TO PREPARE AND SUPPLY

THE DEFENDANT WITH A DEFENSE

The State notes that neither Brady nor any of its progeny require disclosure of evidence
that defense through their own efforts could obtain. If the defendant requests documents or
evidence from the State which is obtainable through his own efforts, the State has no obligation
to disclose them. Defense counsel is required to utilize his or her ability and resources to
obtain necessary information and evidence to prepare a defense and not simply rely upon the
disclosures of the State. The State has no obligation to disclose “reasonably available”
evidence to the defense. Steese v State, 114 Nev. 479, 495, 960 P.2d 321, 331 (1998); see
Browning v. State, 120 Nev. 347, 370, 91 P.3d 39, 55 (2004). The Nevada Supreme Court

has repeatedly held that, “The State is under no obligation to accommodate a defendant’s
//
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desire to flail about in a fishing expedition” Matter of Halverson, 123 Nev. 493, 169 P.3d 1161
(2007) (quoting Sonner v. State, 112 Nev. 1328, 1340-41, 930 P.2d 707, 715 (1996)).
I1I. DEFENDANT’S REQUESTS

Defendant makes thirteen (13) specific requests for discovery without providing any
explanation as to why this information is relevant and material and/or whether it is even in the
custody and control of the State. Prior to addressing Defendant’s requests the State notes that
without first making a showing of materiality for each of the items requested, there is no
obligation for the State to disclose them. Defendant fails to identify why the requested items
would be material and exculpatory and thus the State technically at this point has no obligation
to disclose such items. “A defendant must advance some factual predicate which makes it
reasonably likely the requested file will bear information material to his or her defense. A bare
assertion that a document ‘might’ bear such fruit is insufficient.” See Matter of Halverson,

123 Nev. 493, 169 P.3d 1161 (2007). Nonetheless, the State will address each of Defendant’s

bare requests for purposes of efficiency.
For the sake of expediency, the State has no objection to the following requests for

discovery and the State provided the requested information on or before about August 3, 2015:

1 — All records of any physical examinations done in connection
with this case!;

3 — All statements by all witnesses in this case;

6 — All statements of the defendant;

9 — All notes and reports of any experts in the case, to include
crime scene investigators;

11 — All books, papers, documents, and tangible objects related to
the case;

12 — All electronic communications in the case, as well as any
reports related to those communications; and

13 — All reports relating to impound and storage of the evidence

in this case.
Should additional statements or other items of evidence listed above come-to-light, the State

will provide those upon receipt as well.

/

! The State sent the medical records for Esther Maestas to be copied for the defense on November 12, 2015.
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In addition, the State has no objection to the following request and, if the information

exists, the State will provide it as soon as it is received:

7- Any inconsistent statements made by the witnesses in this case.
The State’s response to the remainder of Defendant’s requests follows below.
2. Information regarding any benefits or assistance given to any witness in the
case, as well as any other evidence of bias of State witnesses

The State has not made any promises or provided any benefits to the witnesses in this
case in exchange for cooperation in the prosecution of this case aside from the statutory fees
paid to the witnesses present at the preliminary hearing. The State has requested any funding
information from the Victim Witness department and will provide it upon receipt.

To the extent that Defendant wants to know what benefits witnesses believe they are
getting, the State cannot speculate as to any benefit a witness believes they may be getting for
their cooperation.

4. Any evidence that any State witness was intoxicated or impaired at the time
of the incident about which the witness will testify.

The State objects to this request as it is overbroad. This information could easily be
ascertained by a defense investigator speaking to the witnesses in this case. Defense counsel
is required to utilize his or her ability and resources to obtain necessary information and
evidence to prepare a defense and not simply rely upon the disclosures of the State. The State
has no obligation to disclose “reasonably available” evidence to the defense. Steese, 114 Nev.

at 495, 960 P.2d at 331; see Browning, 120 Nev. at 370, 91 P.3d at 55. Moreover, Defendant’s

request is nothing more than a fishing expedition for potential impeachment material. The
Nevada Supreme Court has repeatedly held that, “The State is under no obligation to
accommodate a defendant’s desire to flail about in a fishing expedition” Matter of Halverson,

123 Nev. 493, 169 P.3d 1161 (2007) (quoting Sonner v. State, 112 Nev. 1328, 1340-41, 930

P.2d 707, 715 (1996)). As the State is not required to conduct an investigation or to engage
in a fishing expedition for the defense, this request should be denied. See Matter of Halverson,

123 Nev. 48, 169 P.3d 1161 (2007).
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5. Any information regarding the criminal history of any material witness in
the case

The State objects to this request in so far as it is outside of Nevada Law. Defendant
requests the criminal history of all witnesses, whether or not the information is admissible by
the rules of evidence, including: (a) juvenile records; (b) misdemeanors; (c) any other
information that would go to the issue of credibility, veracity and bias; (d) whether any State
witness had an arrest, guilty plea, trial, or sentencing pending at the time of the incident, or
has or had one or more since that date; (e) a State’s witness was on criminal parole or probation
at the time of this incident or has been since; (f) A State’s witness had a liberty interest that
the witness might believe or might have believed to be affected favorably by State action; and
(g) deals, promises or inducements that have been made to any informant or State witness in
exchange for his testimony.

Defendant’s request is extremely overbroad and amounts to requiring that the State
conduct an investigation for him so that he can conduct a smear campaign upon the victim.
Contrary to Defendant’s belief, the State is not required to go on a fishing expedition to help
Defendant develop a “self-defense argument” or to blacken the character of the victim. Sonner
v. State, 112 Nev. 1328, 1340-41, 930 P.2d 707, 715 (1996); NRS 50.095; Jones v. State, 93
Nev. 287, 564 P.2d 605 (1977). The defense is entitled to felony convictions within the last

ten years as well as any crimes involving moral turpitude. NRS 50.095. The State has already
provided, or is in the process of providing any felonies that fall within that range.

The State will also provide information it has regarding convictions for crimes
involving moral turpitude.

Pursuant to NRS 50.085, evidence of a witness’s character is admissible only if it goes
to truthfulness or untruthfulness. Moreover, extrinsic evidence, other than a prior criminal
conviction, may not be used for the purpose of attacking the credibility of a witness. NRS

50.095 addresses the issue of impeachment by evidence of conviction of a crime as follows:
1. For the purpose of attacking the credibility of a witness,
evidence that the witness has been convicted of a crime is
admissible but only if the crime was punishable by death or

WA2015RI6428\15F16428-RSPN{BROWN_ROBERT)-001.DOCX

542




W oo 1 O th B W RN

| T N R N TR N TR ¥ NN (6 R 6 TR N5 T & B e e e e e Y e
oo ~1 O h pBW N = OO e N R, W N e O

imprisonment for more than 1 year under the law under which the
witness was convicted.

2. Evidence of a conviction is inadmissible under this section if a
period of more than 10 years has elapsed since:

(a) The date of the release of the witness from confinement; or
(b) The expiration of the period of the witness’s parole, probation
or sentence, whichever is the later date.

3. Evidence of a conviction is inadmissible under this section if
the conviction has been the subject of a pardon.

4. Evidence of juvenile adjudications is inadmissible under
this section.

5. The pendency of an appeal therefrom does not render evidence
of a conviction inadmissible. Evidence of the pendency of an
appeal is admissible.

6. A certified copy of a conviction is prima facie evidence of the
conviction. '

(emphasis added).

The State opposes the release of any and all criminal history of the State’s witnesses
that is outside the mandates of the Nevada Revised Statutes. It is clear that Nevada’s discovery
statutes are to be strictly construed and adhered to since no Common Law right of discovery

exists in Nevada. The rule of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963), which

requires the State to disclose to the Defendant any exculpatory evidence, is founded on the
constitutional requirement of a fair trial. Brady is not a rule of discovery, however, as the

Supreme Court held in Weatherford v. Bursy, 429 U.S. 545, 559, 97 S.Ct. 837, 846 (1977):
There is no generally constitutional right to discovery in a criminal
case, and Brady did not create one [. . .] ‘the Due Process Clause
has little to say regarding the amount of discovery which the
parties must be afforded | . . .] Wardius v. Oregon, 412 U.S. 470,
474, 93 S.Ct. 2208, 2212, 37 L.Ed.2d 82 (1973).

Thus, non-exculpatory evidence, such as the existence of any criminal record of a prosecution

witness and documents or papers within the possession of the State, is obtainable in advance
of trial only by virtue of discovery statutes. United States v. Kaplan, 554 F.2d 544 (3rd Cir.
1977).

In the case of Riddle v. State, 96 Nev. 589, 613 P.2d 1031 (1980), the Nevada Supreme

Court reaffirmed the structures of the provisions of NRS 174.234, et. seq. by making the

following statement:

10
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The trial court is vested with the authority to order the discovery
and inspection of materials in the possession of the state. The
exercise of the court’s discretion, however, is predicated on the
showing that the evidence sought is material to the preparation of
the defense and the existence of the evidence is known or, by the
exercise of due diligence, may become known to the district
attorney.

Riddle, 96 Nev. at 590, 613 P.2d at 1032 (citing NRS 174.235, 174.245). In Riddle, the

defendant was charged with the offense of murder and filed a motion for discovery requesting
evidence pertaining to the decedent’s character. The trial court denied the motion and the
Supreme Court in affirming said denial stated, after citing the relevant provisions of NRS
174.235 and 174.245 that “evidence of the decedent’s predisposition for violence would only
be material if appellant had known of it at the time of the incident.” Id. at 590, 613 P.3d at
1032-33. The Court held that since the defendant’s knowledge was not alleged in her motion
for discovery, the denial of the motion was not an abuse of discretion. Id.

In addition, several Federal cases have interpreted Federal Rule of Criminal Procedure
16(c), from which the Nevada statute at issue was adopted. While these cases are not binding
on Nevada courts, they illustrate the uniform approach the federal courts have taken with
discovery issues. In general, the criminal records of government witnesses are not
discoverable under federal discovery rules absent a claim of materiality. United States v.
Rodgers, 549 F.2d 490 (8th Cir. 1976).

In United States v. Conder, 423 F.2d 904 (6th Cir. 1970), the Sixth Circuit held that the

required showing of materiality is not satisfied by mere conclusory allegations that the
requested information is material to the preparation of the defense. Likewise, the Fifth Circuit

in United States v. Ross, 511 F.2d 757, 762 (5th Cir. 1975), held that materiality means more

than an abstract logical relationship to the issues of a case. In that case, defendant’s conviction
would not have enabled the defendant to alter the quantum of proof in his favor.

Defendant’s motion lacks an assertion that his discovery request is reasonable,
Moreover, he is not entitled to the juvenile records he seeks. Davis v. Alaska, 415 U.S. 308,
1

11
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94 S.Ct. 1105 (1974). Should Defendant seek to locate any juvenile records outside of the
State he is just as capable of requesting a court order to unseal those records as the State is.
As to Defendant’s blanket request for arrests or misdemeanor convictions, “mere
arrests and convictions for misdemeanors may not ordinarily be admitted even for the limited
purpose of attacking a witness’s credibility.” Sheriff. Washoe County v. Hawkins, 104 Nev.
70, 76,752 P.2d 769, 773 (1988); see also Azbill v. State, 88 Nev. 240, 246-47, 495 P.2d 1064,

1068 (1064). Defendant is not entitled to the information he is seeking. Accordingly, his
request should be denied.

The State is not required to engage in a fishing expedition for the defense. See Matter
of Halverson, 123 Nev. 48, 169 P.3d 1161 (2007). For example, in United States v. Flores,
540 F.2d 432 (9th Cir. 1976), the defendants moved prior to trial to compel the government to

disclose the criminal history of the names and numbers of prior cases in which an informant-
witness had testified on behalf of the government. The purpose of this evidence was to
impeach the credibility of the informant. The Ninth Circuit affirmed the trial court’s denial of
that motion by holding that the defendant had made no showing of reasonableness. The Court
stated, “[t]heir request was tantamount to asking the government to fish throughout public
records and collate information which was equally available to the defense.” Id. at 437.

In the instant case, Defendant requests discovery of all criminal histories of any
material witnesses. As in Flores, such a shotgun request is inherently unreasonable as the
State cannot be expected to go on a fishing expedition for all the documents requests.
Moreover, Defendant has failed to provide how the requested information related to any and
all criminal history of the State’s witnesses is reasonable.

As noted above, Defendant is only entitled to felony convictions within the last ten (10)
years as well as convictions for crimes involving moral turpitude. Anything else is outside the
scope of information the State is required to provide. Should the defense wish to know more

about any of the witnesses in this case than the State of Nevada is legally obligated to provide,

the defense should conduct an investigation of their own.

1
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To the extent that the defense is requesting additional information to support their

defense claim, the defense is perfectly capable of conducting their own investigation.
8. Any information tending to show the unreliability of a witness in the case,

The State objects to this request as it is overbroad. This information could easily be
ascertained by a defense investigator speaking to the witnesses in this case. Defense counsel
is required to utilize his or her ability and resources to obtain necessary information and
evidence to prepare a defense and not simply rely upon the disclosures of the State. The State
has no obligation to disclose “reasonably available” evidence to the defense. Steese, 114 Nev.
at 495, 960 P.2d at 331; see Browning, 120 Nev. at 370, 91 P.3d at 55. Moreover, Defendant’s
request is nothing more than a fishing expedition for potential impeachment material. The
Nevada Supreme Court has repeatedly held that, “The State is under no obligation to
accommodate a defendant’s desire to flail about in a fishing expedition” Matter of Halverson,

123 Nev. 493, 169 P.3d 1161 (2007) (quoting Sonner v. State, 112 Nev. 1328, 1340-41, 930

P.2d 707, 715 (1996)). As the State is not required to conduct an investigation or to engage

in a fishing expedition for the defense, this request should be denied. See Matter of Halverson,
123 Nev. 48, 169 P.3d 1161 (2007).
9. Witness Contact Information

The State has already disclosed the contact information for its witnesses to the defense.
Should the State become aware of new contact information, the State will provide it upon
receipt. To the extent that Defendant is requesting the telephone numbers of the State’s
witnesses, the State objects to this request. NRS 174.234(4) only requires that the State
provide the last known addresses of its witnesses, not their telephone numbers. Since the State
has already provided th‘e required disclosure, this request should be denied.

IV. RECIPROCAL DISCOVERY

The State is entitled to reciprocal discovery under NRS 174.245. The United States
Supreme Court has observed that: “Discovery, like cross-examination, minimizes the risk that
a judgment will be predicated on incomplete, misleading, or even deliberately fabricated

testimony. The ‘State’s interest in protecting itself against an eleventh-hour defense’ is merely

13
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one component of the broader public interest in a full and truthful disclosure of critical facts.”

Taylor v. Illinois, 484 U.S. 400, 411-412, 108 8.Ct. 646, 654 (1988). Justice Traynor of the

California Supreme Court once noted: “absent the privilege against self-incrimination or other
privileges provided by law, the defendant in a criminal case has no valid interest in denying
the prosecution access to evidence that can throw light on issues in the case.” Jones v. Superior

Court, 58 Cal.2d 56, 59, 22 Cal.Rptr. 879, 372 P.2d 919 (1962). The State hereby moves for

an order that Defendant comply with his reciprocal discovery obligations under NRS 174.245,
and otherwise be barred from introducing any covered material at trial should he not comply
with those obligations.

NRS 174.245 governing “Disclosure by defendant of evidence relating to defense;

limitations,” provides in pertinent part:

1. Except as otherwise provided in NRS 174.233 to 174.295,
inclusive, at the request of the prosecuting attorney, the defendant
shall permit the prosecuting attorney to inspect and to copy or
photograph any:
(ag Written or recorded statements made by a witness the
defendant intends to call during the case in chief of the
defendant, or copies thereof, within the possession, custody or
control of the defendant, the existence of which is known, or
by the exercise of due diligence may become known, to the
defendant;
(b) Results or reports of physical or mental examinations,
scientific tests or scientific experiments that the defendant
intends to introduce in evidence during the case in chief of the
defendant, or copies thereof, within the possession, custody or
control of the defendant, the existence of which is known, or
by the exercise of due diligence may become known, to the
defendant; and
(c) Books, papers, documents or tangible objects that the
defendant intends to introduce in evidence during the case in
chief of the defendant, or copies thereof, within the possession,
custody or control of the defendant, the existence of which is
known, or by the exercise of due diligence may become
known, to the defendant.

Thus, the Court should order Defendant and his counsel to comply with these statutory
obligations prior to trial, particularly in the event Defendant plans to testify at trial or introduce
evidence in his case-in-chief, such as percipient or expert witnesses, including testimony of
individuals who will attempt to sponsor facts or evidence that Defendant did not commit the

instant crimes. Because the State will have no recourse to an appeal should Defendant be

14
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acquitted in whole or part by withholding information he is obliged to turn over, only an order
barring him from introducing late or never-disclosed evidence will ensure his compliance with
his statutory obligations.

In particular, the State emphasizes that NRS 174.245 requires Defendant to turn over
any witness statements or other statements by Defendant should Defendant’s own testimony
or witness testimony be presented during the trial. This extends to any notes the defense
investigator may have obtained in the course of interviewing witnesses if the investigator or
those witnesses will be testifying at trial. Neither the Fifth Amendment nor attorney-
client/work product privilege shields such material from production. U.S. v. Nobles, 422 U.S.
225, 95 8.Ct. 2160 (1975) (where defense counsel sought to impeach credibility of key

prosecution witnesses by testimony of defense investigator regarding statements previously
obtained from witnesses by the investigator, investigator’s contemporaneous report might
provide critical insight into the issues of credibility that investigator’s testimony would raise,
and court had inherent power to require production of the report without Fifth Amendment or
work product privilege being implicated); accord Izazaga v. Superior Court, 54 Cal.3d 356,
815 P.2d 304 (Cal. 1991).

Likewise, should Defendant’s investigator or witnesses produce material bearing on the
credibility of witnesses testifying at trial for Defendant, including himself, that material must
be turned over to the State. Should Defendant fail to comply with the Court’s order, exclusion

of his evidence is an appropriate remedy. Taylor v. Illinois, 484 U.S. at 412-418, 108 S.Ct. at

654-658 (recognizing that exclusion rather than granting the prosecution a continuance is a
permissible remedy where a defendant fails to comply with his discovery obligations).
The State requests that the defense comply with the statute and provide the State with
any and all evidence they intend to admit at trial.
1
I
/"
/
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CONCLUSION

The State will comply with Brady, its progeny, the Nevada Revised Statutes, and the
Nevada and United States Constitutions. Based upon the foregoing, this Honorable Court
should GRANT in part and DENY in part Defendant’s motion per the State’s response.

DATED this l M day of November, 2015.

Respectfully submitted,
STEVEN B. WOLFSON
Clark County District Atforney
Nevada Bar #0015

BY

COLLEENR. BAHARAV
Depugr District Attorney
Nevada Bar #011777

CERTIFICATE OF ELECTRONIC FILING
I hereby certify that service of STATE’S RESPONSE TO DEFENDANT’S MOTION
FOR DISCOVERY, was made this__/ 8 4 éE day of November, 2015, by Electronic Filing to:

ANDREA LUEM, ESQ.
ATTORNEY FOR DEFENDANT
EMAIL: andrea@luemlaw.com;

BY: f/z‘ﬂ/l“a

P. Manis
Employee of the District Attorney’s Office

CB/pm /L-2
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LAS VEGAS, NEVADA, TUESDAY, NOVEMBER 24, 2015, 9:27 A.M.

THE COURT: Robert Brown, C299234-1. The record should reflect Mr.
Brown is present in custody. We got a call that Ms. Luem is stuck in Wyoming, was
the message | got and — on another case, and asked to continue the one, two, three,
four motions and the status check trial readiness, correct?

MS. BAHARAYV: Yes, Your Honor.

MS. GREGORY: Yes, Your Honor. Can we get two weeks?

THE COURT: How about December 157

MS. BAHARAV: That's perfect, Your Honor.

MR. SCOW: That works, Judge.

THE COURT: Okay December —right? |s that a Tuesday? Yeah, that's a
Tuesday yes? December 15" at 9 a.m.

MS. BAHARAV: And for the record, Richard Scow and Colleen Baharav on
behalf of the State.

MS. GREGORY: Amanda Gregory on behalf of Mr. Brown who is present in
custody.

THE COURT: Thank you.

MS. BAHARAV: Thank you.

[Proceedings concluded at 9:29 a.m.]
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ATTEST: I do hereby certify that I have truly and correctly transcribed the audio/video
proceedings in the above-entitled case to the best of my ability.

Yvetfe/G. Sison
Coukt’'Recorder/Transcriber
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LAS VEGAS, NEVADA, THURSDAY, JANUARY 21, 2016 at 9:08 A.M.

THE COURT: Robert Brown, C299234-1. He’s present in custody. Thisis a
status check trial readiness. Counsel can you state your appearances for the
record?

MR. GILES: Michael Giles for the State.

MS. GREGORY: Amanda Gregory and Andrea Leum on behalf of Robert
Brown, who is present in custody.

THE COURT: Okay. | have motions on this case set for February 23", status
check jury questionnaire, March 15", and then the jury trial set in August. Have you
had a file review with the State?

MS. LUEM: Judge I'm sorry to interrupt but, it's my understanding that the
Court put this matter on calendar because there was a conflict with the current trial
date. It's not on for a status check trial readiness. We got an email from the clerk
earlier this week.

THE COURT: Hold on one second. Yes, well the person that was in custody
was the reason that put this on calendar because his case is old as dirt compared to
yours, has since taken an October date.

MS. LUEM: Oh, okay.

THE COURT: So, | thought there was going to be a problem with Mr. Biggs,
but there is no problem with Mr. Biggs. He’s the one and only show on October 31°
now. So you're good.

MS. LUEM: Okay.

THE COURT: August 29™. | apologize, but | was looking for a place to put a

case that had the information in arraignment in 2011.
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MS. LUEM: Okay.

THE COURT: So -

MS. LUEM: So forget about it.

THE COURT: You’re good.

MS. LUEM: Okay. Thank you, and we’ll be back —

THE COURT: Are you going to be ready on August 29"?
MS. LUEM: | hope so Judge; we'll keep it on track.

THE COURT: Okay. Thank you.

MS. LUEM: Thank you.

[Proceedings concluded at 9:10 a.m.]

ATTEST: I do hereby certify that I have truly and correctly transcribed the audio/video
proceedings in the above-entitled case to the best of my ability.

Yvetfe/G. Sison
Coukt’'Recorder/Transcriber
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LAW OFFICES OF ANDREA L. LUEM
ANDREA L. LUEM, ESQ. CLERK OF THE COURT
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280

Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andreai@luemlaw.com

AMANDA S. GREGORY, ESQ.

Nevada Bar No. 11107

GREGORY AND WALDO, LLC

324 S. Third Street #2

Las Vegas, NV 89101

Phone: (702) 830-7925

Email: asg@gregorvandwaido.com

Attorneys for Defendant, ROBERT BROWN, JR.

DISTRICT COURT
CLARK COUNTY, NEVADA

Sededed
CASE NO. 14-C-299234
DEPT.NO. IX

THE STATE OF NEVADA,
Plaintiff,
VS.
ROBERT BROWN, JR.,

Defendant. HEARING DATE: August 18,2016

)
)
)
)
)
)
)
)
) HEARING TIME: 9:00 a.m.
)

DEFENDANT’S MOTION FOR THE COURT TO DISCLOSE ITS VIEWS
REGARDING THE IMPOSITION OF CAPITAL PUNISHMENT OR, IN
THE ALTERNATIVE, FOR THE STATE TO STIPULATE TO LIFE
WITHOUT PAROLE IN THE EVENT OF A HUNG PENALTY JURY

COMES NOW, the Defendant, ROBERT BROWN, JR., by and through his attorneys,
ANDREA L. LUEM, ESQ., and AMANDA S. GREGORY, ESQ., and hereby respectfully moves
this Honorable Court for Disclosure of the Court’s Views Regarding the Imposition of Capital
Punishment Death Penalty.

This Motion is made and based upon the attached Points and Authorities, the pleadings,
exhibits and papers on file herein, and any oral argument deemed necessary by this Court.

1/
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1/
1/
1/

DATED this 18 day of July, 2016.

Respectfully Submitted by:

By: /s/ Andrea Luem

ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andrea@luemlaw.com

By: /s/ Amanda Gregory

AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89101

Phone: (702) 830-7925

Email: asg@oregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.,
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TO:
TO:
TO:

TO:

foregoing Motion for hearing before the court on 18" day of August 2016 at 9:00 a.m. in thg

NOTICE OF MOTION

THE STATE OF NEVADA, Plaintiff; and

STEVEN B. WOLFSON, ESQ., Clark County District Attorney, Attorney for Plaintiff;

COLLEEN BAHARAY, Deputy District Attorney,

Email: Colleen. Baharavi@clarkcountvda.com

RICHARD SCOW, Chief Deputy District Attorney

Email: Richard.Scow@clarkcountyda.com

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring the above and

District Court, Department 9, or as soon thereafter as this matter may be heard.

1/
1/

DATED this 18 day of July, 2016.

Respectfully Submitted by:

By: /s/ Andrea Luem

ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andrea@luemiaw.com

By: /s/ Amanda Gregory

AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89101

Phone: (702) 830-7925

Email: asg@preporvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. STATEMENT OF FACTS

The Defendant, ROBERT BROWN, JR. (hereinafter “Mr. Brown”), is charged by way of]
Grand Jury Indictment with Murder with Use of a Deadly Weapon, Invasion of the Home while in
Possession of a Deadly Weapon, Burglary While in Possession of a Firearm, Attempted Murder
with Use of a Deadly Weapon (two counts), Child Abuse, Neglect or Endangerment with Use of
a Deadly Weapon, Discharge of a Firearm from or Within a Structure (eight counts) and Possession|
of a Firearm by an Ex-Felon. The State alleges that Mr. Brown entered the apartment home of
Esther Maestas by breaking through a window, that while inside the home, Mr. Brown stabbed
and shot Nichole Nick to death. That Mr. Brown also shot Esther Maestas several times and that
the shooting and stabbing occurred in close proximity to a three-year-old child, Kayla Higgins.
Mr. Brown is charged with First-Degree Murder and, if convicted, the State intends to

argue that he be sentenced to death.

The instant motion follows.
II. ARGUMENT
This case requires greater assurance that Mr. Brown is tried in a manner that does not
violate his constitutionally guaranteed rights, ensures that the verdict is certain, and that the penalty
is imposed in a manner that is neither discriminatory, capricious, nor cruel, because the State i
seeking a death sentence. Furman vs. Georgia, 408 U.S. 238, 92 S.Ct. 2726 (1972); Woodson vs.
North Carolina, 428 U.S. 280, 96 S.Ct. 2978 (1976); Lockett vs. Ohio, 438 U.S. 586, 98 S.Ct. 2954
(1978).

A. NRS 175.556(1) IS CONSTITUTIONALLY INVALID BECAUSE IT
PERMITS UNFETTERED JUDICIAL DISCRETION.

NRS 175.556(1) is unconstitutional. It provides:

In a case in which the death penalty is sought, if a jury is unable to
reach a unanimous verdict upon the sentence to be imposed, the
district judge who conducted the trial or accepted the plea of guilty
shall sentence the defendant to life imprisonment without the
possibility of parole or empanel a new jury to determine a sentence.
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The statute provides no guidance whatsoever in permitting a Court to either impose a life]
sentence, or empanel a new jury when a penalty phase jury hangs in a capital murder case. Further,
the statute, as it has been applied in Clark County, fails to provide for the narrowing of defendants
who face capital punishment.

NRS 175.556(1) renders Nevada’s capital sentencing scheme invalid on its face and ag
currently applied, in violation of the Fighth and Fourteenth Amendments. The trial Court’s
unfettered discretion to impose a sentence less than death or to allow another penalty hearing in
which a death sentence may be imposed makes any death sentence that is imposed in the second
penalty hearing necessarily arbitrary and unconstitutional under the Eighth and Fourteenth
Amendments.

This statute provides no objective standards to guide the district court in exercising its
discretion to impose a sentence less than death when the penalty jury hangs, or to expose the
defendant to another penalty jury that may impose a death sentence. This unfettered power injects
an entirely arbitrary and capricious element into the capital sentencing scheme, which renders any]
death sentence invalid if it is imposed as a result of that exercise of unfettered discretion. Unless|
the statute is overturned, any judge presiding over a death penalty case must be required to disclose
his or her views on the death penalty in order for the Defendant to be able to ascertain the judge's
potential bias. The unfettered discretion permitted under NRS 175.556(1) essentially subjects
criminal defendants to the judge's personal views as to whether the death sentence is a socially
appropriate sentence.

This provision giving the trial court unfettered discretion to expose the defendant to the
death sentence or to end that exposure by imposing a lesser sentence itself, is unique. As far ag
the counsel for the Defendant can determine, no other jurisdiction offers such a provision. The
only remotely similar provision is NRS 177.055(3), which, as interpreted by the Nevada Supreme
Court, allows the Supreme Court to choose, also in its unfettered discretion, to impose a lesser
sentence when it reverses a death sentence on appeal. Johnson v. State, 118 Nev. at 787-788, 59
F.3d at 451(en banc). The very eccentricity of these provisions suggests that they do not comport

with due process of law under the federal constitution. See Schad v. Arizona, 501 U.S. 624, 640
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(1991)(*“a freakish definition of the elements of a crime that finds no analogue in history or in the
criminal law of other jurisdictions will lighten the defendant’s burden of showing due process|
violation”).

Similarly, the paucity of constitutional precedents addressing such a scheme does not
suggest that it is valid: to the contrary, it suggests that the eccentric provision is impermissible. Inj
United States v. Lanier, 520 U.S. 259 (1997), a state judge was convicted of criminal violations of
the federal civil rights act, based on his sexual assaults on staff and litigants in his official
chambers. The judge claimed that the statute in question did not provide fair warnings under the
due process clause that his conduct would be viewed as unconstitutional violations of the victims’
civil rights. The Supreme Court held that the absence of any precedent holding the very action in
question . . . unlawful did not result in a violation of the requirement of adequate notice. In some|
instances, a general unconstitutional rule . . . may apply with obvious clarity to the specific conduct
atissue. Id. at 271.

Under Furman v. Georgia, 408 U.S. 238 (1972), a sentencing scheme in a capital case must
channel the discretion of the sentencing body, comport with contemporary standards of decency
and allow the sentencer to make an individualized sentencing determination. See Lewis v. Jeffers)
497 U.S. 764, 775 (1990); Barclay v. Florida, 463 U.S. 939, 960 (1983); Zant v. Stephens, 462
U.S. at 862, 876; Gregg v. Georgia, 428 U.S. 153, 189 (1976); Franze v. Lockhart, 700 F.Supp.
1005, 1017 (E.D.Ark. 1988). NRS 175.556 is a part of Nevada’s capital sentencing schemg
because this statute places this Court in the role of a sentencer if the penalty jury cannot reach a
unanimous verdict. However, it fails to comport with Furman’s constitutional principles: it does

not contain any applicable standards to guide the discretion of the sentencer.

B. NRS 175.556(1) IS CONSTITUTIONALLY INVALID BECAUSE IT
VIOLATES THE EIGHTH AND FOURTEENTH AMENDMENTS.

NRS 175.556(1) also violates the Eighth and Fourteenth Amendments because it allows
this Court unfettered discretion to sentence the defendant to life imprisonment or to empanel a new
sentencing jury and allow the state to seek another death sentence. It is a fundamental principle of]

Eighth Amendment jurisprudence that a capital sentence scheme cannot permit the sentencer
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unfettered discretion to determine who is eligible to receive a death sentence. In Furman v.
Georgia, 408 U.S. 238 (1972), the court invalidated the existing death penalty scheme under the)
Eighth Amendment precisely because of the unfettered discretion to impose or not impose a death
sentence that the unconstitutional system gave juries. Id. at 256-257 (Douglas, J., concurring
(“these discretionary statues are unconstitutional in their operation. They are replete with
discrimination and discrimination is an ingredient not compatible with the idea of equal protection|
of the laws that is implicit in the ban on cruel and unusual punishments”) Id. at 294-295; (Stewart,
J., concurring) (“[T]he Eighth and Fourteenth Amendments cannot tolerate the infliction of a
sentence of death under legal systems that permit this unique penalty to be so wantonly and so
freakishly imposed.”)(footnote omitted); /d. at 313-314.

Subsequent cases upholding capital punishment schemes rely on mechanisms that ensure
that “discretion must be suitably directed and limited so as to minimize the risk of unduly arbitrary
and capricious action.” Gregg v. Georgia, 428 U.S. 153, 189 (1976). These mechanisms must
include a rational process to “narrow the class of murders subject to capital punishment.” Id. at
196; Id. at 222-223 (White, J., concurring); see also Zant v. Stephens, 462 U.S. 862, 876-877
(1983); Stringer v. Black, 503 U.S. 222, 235-266 (1992)(“use of unconstitutionally vagug
aggravating factor in weighing fails to channel the sentencer’s discretion” and creates “possibility]
not only of randomness but also of bias in favor of the death penalty”); Buchanan v. Angelone,
522 U.S. 269, 275-276 (1998); Tuilaepa v. California, 512 U.S. 967, 973 (1994); see Harris ex
rel. Ramseyer v. Blodgett, 853 F. Supp. 1239, 1287-1291(W.D. Wash. 1994)(lack of standards for
administering appellate court’s state-mandated proportionality review in capital cases violates dug
process); cf. FW/PBS, Inc., DBA Paris Adult Bookstore Il v. City of Dallas, 493 U.S. 215, 223

(1990)(Unbridled discretion in the decision making is a violation of the First Amendment).

C. UNTIL THE STATUTE IS OVERTURNED, THE COURT MUST
DISCLOSE ITS VIEWS ON THE DEATH PENALTY.

Nevada Code of Judicial Conduct (hereinafter “NCJC”’) Canon 2 provides that a “judge

shall avoid impropriety and the appearance of impropriety in all of the judge’s activities.” The

Commentary to Canon 2A states, in part, that the “test for appearance of impropriety is whether

576




e e e =) TRV L S S I A"

NN N NN NN NN R e e e e e e e
O 1 N W B WD =D DO 0NNt W N e o

the conduct would create in reasonable minds a perception that the judge’s ability to carry out
judicial responsibilities with integrity, impartiality and competence is impaired.”
NCIJC Canon 3 provides, “[a] judge shall perform the duties of judicial office impartially

and diligently.” NCJC Section 3E (1) discusses disqualification and provides that:

(1) a judge shall disqualify himself or herself in a proceeding in
which the judge's impartiality might reasonably be questioned,
including but not limited to instances where:

(a) The judge has a personal bias or prejudice
concerning a party or a party's lawyer, or personal
knowledge of disputed evidentiary facts concerning the
proceeding;

(d) The judge or the judge's spouse, or a person within the
third degree of relationship to either of them, or the spouse
of such a person:... (iii) is known by the judge to have a more
than de minimis interest that could be substantially affected
by the proceeding.

The Commentary to Section 3E(1) states that a “judge should disclose on the record
information that the judge believes the parties or their lawyers might reasonably consider relevant
to the question of disqualification, even if the judge believes there is no real basis for
disqualification.” The above commentary makes clear that the test for whether a judge’s
impartiality might reasonably be questioned is objective, whether a judge is actually impartial is
immaterial.

Due to the unusual provisions of NRS 175.556, any other course of action is a violation of]
the NCJC which requires judges to recuse themselves in instances when the judge has a personal
bias or “more than a de minimis interest” in the proceeding which could be substantially affected.
Clearly, judges with strong “pro death penalty” leanings may present the appearance of
impropriety as their ability to use their discretion to impose a life sentence if there is a hung penalty]
jury.

Therefore, requiring a judge to disclose his views on the death penalty would protect Mr,

Brown’s due process and fair trial rights by permitting him to move for disqualification or recusal

of a judge whose support of the death penalty subjects Mr. Brown to unfair bias.

-8-
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III. CONCLUSION
WHEREFORE, the Defendant, ROBERT BROWN, JR., respectfully requests that becausg
NRS 175.556 is unconstitutional as applied to him, this Court must disclose its views on the death|
penalty in order to avoid any bias or perception of bias if and when a jury deadlocks at the penalty
phase.
DATED this 18® day of July, 2016.

Respectfully Submitted by:

By:  /s/ Andrea Luem
ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andrea@luemiaw.com

By:  /s/ Amanda Gregory
AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89101

Phone: (702) 830-7925

Email: asg@eregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of Defendant’s foregoing]
DEFENDANT’S MOTION FOR THE COURT TO DISCLOSE ITS VIEWS REGARDING
THE IMPOSITION OF CAPITAL PUNISHMENT OR IN THE ALTERNATIVE FOR
THE STATE TO STIPULATE TO LIFE WITHOUT PAROLE IN THE EVENT OF A
HUNG PENALTY JURY will be served or was served on the appropriate parties hereto in the

manner(s) stated below:

TO BE SERVED BY THE COURT VIA ELECTRONIC FILING: The foregoing document willl
be served by the court’s electronic filing system, Odyssey File & Serve, via courtesy copy and
hyperlink to the document. On July 18, 2016, the foregoing document was submitted for electronig
filing with the court and the following persons are on the courtesy copy list to receive an electronig
notice of the transmission at the email addresses stated below:
TO:  Clark County District Attorney’s Office
Email: Motions@clarkcountyda.com
TO: COLLEEN BAHARAYV, Deputy District Attorney,

Email: Colleen. Baharavi@clarkcountvda.com

TO: RICHARD SCOW, Chief Deputy District Attorney

Email: Richard.Scow@clarkcountyda.com

SERVED BY UNITED STATES MAIL: On July 18, 2016, I served the following persons and/of]
entities at the last known addresses by placing a true and correct copy thereof in a sealed envelope
in the United States Postal Service, First-Class, prepaid postage affixed thereto, and addressed as

follows:
Robert Brown, Jr.
Clark County Detention Center
330 S. Casino Center Blvd.
Las Vegas, Nevada 89101

By:  /s/ Andrea Luem
An Employee of The Law Offices of
Andrea L. Luem, Esq.

-10-
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Electronically Filed
07/18/2016 03:00:44 PM

MTN (ﬁ@;« » W

LAW OFFICES OF ANDREA L. LUEM
ANDREA L. LUEM, ESQ. CLERK OF THE COURT
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280

Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andrea@luemlaw.com

AMANDA S. GREGORY, ESQ.

Nevada Bar No. 11107

GREGORY AND WALDO, LLC

324 S. Third Street #2

Las Vegas, Nevada 89101

Phone: (702) 830-7925

Email: asg@gregoryandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.

DISTRICT COURT
CLARK COUNTY, NEVADA
khdd
THE STATE OF NEVADA, ) CASENO. 14-C-299234
) DEPT.NO. IX
Plaintiff, )
)
VS. )
)
ROBERT BROWN, JR., )
)
Defendant. ) HEARING DATE: August 18,2016
) HEARING TIME: 9:00 a.m.
)

MOTION FOR AN ORDER PERMITTING DISCOVERY OF
RECORDS PERTAINING TO FAMILY LIFE OF VICTIM

COMES NOW, the Defendant, ROBERT BROWN, JR., by and through his attorneys,

ANDREA L. LUEM, ESQ. and AMANDA S. GREGORY, ESQ., and hereby respectfully moves

this Honorable Court for an Order permitting discovery of any and all records pertaining to the

family life of the victim.
This Motion is made and based upon the attached Points and Authorities, all pleadings and|

papers on file herein, and any oral argument this court may deem necessary.

/1

/1

/1
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DATED this 18th day of July, 2016.

Respectfully Submitted by:

By: /s/ Andrea Luem

ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89102

Phone: (702) 600-8403

Email: andrea@luemiaw.com

By: /s/ Amanda Gregory

AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89102

Phone: (702) 830-7925

Email: asg@eregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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TO:
TO:
TO:

TO:

foregoing Motion for hearing before the court on the 18" day of August 2016, at 9:00 a.m. in thg

NOTICE OF MOTION

THE STATE OF NEVADA, Plaintiff; and

STEVEN B. WOLFSON, ESQ., Clark County District Attorney, Attorney for Plaintiff;

COLLEEN BAHARAY, Deputy District Attorney,

Email: Colleen.Baharav(@clarkcountyda.com

RICHARD SCOW, Chief Deputy District Attorney

Email: Richard.Scow@clarkcountyda.com

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring the above and

District Court, Department 9, or as soon thereafter as this matter may be heard.

1/
1/

DATED this 18® day of July, 2016.

Respectfully Submitted by:

By: /s/ Andrea Luem

ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89102

Phone: (702) 600-8403

Email: andreai@lvemlaw.com

By: /s/ Amanda Gregory

AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89102

Phone: (702) 830-7925

Email: gasg@gregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. STATEMENT OF FACTS

The Defendant, ROBERT BROWN, JR. (hereinafter “Mr. Brown”), is charged by way of]

Grand Jury Indictment with Murder with Use of a Deadly Weapon, Invasion of the Home while in
Possession of a Deadly Weapon, Burglary While in Possession of a Firearm, Attempted Murder
with Use of a Deadly Weapon (two counts), Child Abuse, Neglect or Endangerment with Use of]
a Deadly Weapon, Discharge of a Firearm from or Within a Structure (eight counts) and Possession|
of a Firearm by an Ex-Felon.
The State alleges that Mr. Brown entered the apartment home of Esther Maestas by
breaking through a window, that while inside the home, Mr. Brown stabbed and shot Nichole Nick
to death. That Mr. Brown also shot Esther Maestas several times and that the shooting and stabbing
occurred in close proximity to a three-year-old child, Kayla Higgins.
Mr. Brown is charged with First-Degree Murder and, if convicted, the State intends to

argue that he be sentenced to death.

The instant motion follows.

II. ARGUMENT
The Defendant herein is charged with First-Degree Murder with Use of a Deadly Weapon.
At the potential penalty hearing of this matter, it is anticipated that some relative(s) of the victim

will be called by the prosecution in order to testify at the penalty phase about the victim’s life in

the event that there is a penalty hearing in this case pursuant to Payne v. Tennessee, 501 U.S. 808,
111 S. Ct. 2597, 115 L.Ed.2d 720 (1991). Should the State call any of the victim’s relatives to
testify regarding the victim’s life at the penalty hearing, counsel must have access to and be able
to review any documentation regarding the life of the victim in order to effectively represent the
accused in the case at bar, guarantee her Sixth Amendment rights are protected, and to present the
jury with sufficient information to apprise it of any biases or improper motivations on the part of

the family witnesses.
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The right of cross-examination is derived from the Sixth Amendment of the United States

Constitution, which guarantees the right of the accused to confront the witnesses against him,

Chambers v. Mississippi, 410 U.S. 284, 93 S.Ct. 1038, 35 L.Ed. 2d 297 (1973); U.S. CONST|

amends. VI, XIV. The Court of Appeals for the Ninth Circuit has acknowledged that the
confrontation clause guarantees that the prosecution’s case will be subject to the “rigorous

adversarial testing that is the norm of Anglo-American criminal proceedings.” United States v,

Vargas, 933 F.2d 701, 709 (9th Cir. 1991). Exposing any bias or improper motivation on the part
of a witness in testifying is a proper and important function of the protected right of
cross-examination. Delaware v. Van Arsdall, 475 U.S. 673, 678, 106 S. Ct. 1431, 1435, 89
L.Ed.2d 674 (1986).

The Nevada Supreme Court has specifically recognized that:

The confrontation clause of the Sixth and Fourteenth Amendments
to the United States Constitution guarantees a criminal defendant the
right to confront his accusers and the opportunity to demonstrate the
existence of a possible bias or prejudice of a witness in support of
the defendant's theory of the case. This also includes a right to
introduce evidence challenging a victim’s credibility, in order to
dispel an inference which the jury might otherwise draw from the

circumstances.
Cox v. State, 102 Nev. 253, 256, 721 P.2d 358, 360 (1986).

A trial court retains wide latitude where the Confrontation Clause is concerned with regard

to the imposition of reasonable limits on cross-examination. Delaware v. Van Arsdall, 475 U.S,

at 678, 106 S. Ct. at 1435. The trial court’s ability to impose restrictions upon cross-examination
is based upon concerns regarding harassment, prejudice, confusion of the issues, the witness;
safety or that the examination is repetitive or only marginally relevant. Id.

Should the State call the victim’s relatives to testify at the penalty hearing regarding his
life, in order to effectively represent the defendant in the case at bar, guarantee his Sixth
Amendment rights are protected, and present the jury with sufficient information to appraise it of
the biases and motivations of the parental witnesses, defense counsel must have access to and be
able to review all documentation regarding the victim’s life. Defense counsel must be permitted

access to all documentation in order to make a valid challenge to what evidence should be
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presented to the jury.
The Ninth Circuit acknowledged:

Trial attorneys attune themselves to the jury’s response to a
witness’s [sic] live testimony, and the art of cross-examination
depends on an attorney’s sixth sense of both the jury, the witness,
and the dynamic between them . . . After spending days studying the
jury that will decide a client’s fate, experienced trial attorneys may
well adjust their questioning to the nuances of the jurors’ reactions.
Blank looks counsel caution; one grimace can end a line of inquiry.
Trial attorneys cannot prepare their cross-examination entirely in
advance. As our system or trial procedure has evolved, the
opportunity for effective cross-examination depends on attorneys’
ability to adjust their questioning as they constantly reassess the
jurors’ reactions to the witness and the previous questions.

United States v. Vargas, 933 F.2d at 709.

Therefore, Mr. Brown requests this Honorable Court to enter an Order to provide his
counsel access to all records regarding the victims and their family lives, which includes but is not
limited to: any counseling records, regarding the victim’s family, maintained by any educational
institution, any division of juvenile court; any family support services records; any investigation
reports maintained by the juvenile or family court records. If this matter does proceed to penalty
phase, this documentation would be necessary to adequately cross-examine family witnesses and
to demonstrate the potential bias or prejudice of those witnesses. These documents are therefore
vital to the Defendant’s Constitutional right to confront the witnesses against her during both trial
and penalty phase.

III. CONCLUSION

WHEREFORE, the Defendant, ROBERT BROWN, JR., respectfully requests that this
Honorable Court enter an Order permitting defense counsel to access any and all documentation
that relates to the victim’s family life of those witnesses that will be called by the State.
/1
/1
/1
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DATED this 18® day of July, 2016.

Respectfully Submitted by:

By: /s/ Andrea Luem

ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andrea@luemlaw.com

By: /s/ Amanda Gregory

AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, Nevada 89101

Phone: (702) 830-7925

Email: asg@gregoryandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of Defendant’s foregoing
MOTION FOR AN ORDER PERMITTING DISCOVERY OF RECORDS PERTAINING TO
FAMILY LIFE OF VICTIM will be served or was served on the appropriate parties hereto in the
manner(s) stated below:

TO BE SERVED BY THE COURT VIA ELECTRONIC FILING: The foregoing document willl
be served by the court’s electronic filing system, Odyssey File & Serve, via courtesy copy and
hyperlink to the document. On July 18, 2016, the foregoing document was submitted for electronig
filing with the court and the following persons are on the courtesy copy list to receive an electronig
notice of the transmission at the email addresses stated below:
TO:  Clark County District Attorney’s Office
Email: Motions@clarkcountyda.com
TO: COLLEEN BAHARAYV, Deputy District Attorney,

Email: Colleen. Baharav@clarkcountyda.com

TO: RICHARD SCOW, Chief Deputy District Attorney

Email: Richard.Scow(@clarkcountyda.com

SERVED BY UNITED STATES MAIL: On July 18, 2016, I served the following persons and/of]
entities at the last known addresses by placing a true and correct copy thereof in a sealed envelope
in the United States Postal Service, First-Class, prepaid postage affixed thereto, and addressed as

follows:

Robert Brown, Jr.

Clark County Detention Center
330 S. Casino Center Blvd.
Las Vegas, Nevada 89101

By: /s/ Andrea Luem
An Employee of The Law Offices of Andrea L. Luem, Esq.
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Electronically Filed
07/18/2016 03:03:13 PM

MTN (ﬁ@;« » W

LAW OFFICES OF ANDREA L. LUEM
ANDREA L. LUEM, ESQ. CLERK OF THE COURT
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280

Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andreai@luemlaw.com

AMANDA S. GREGORY, ESQ.

Nevada Bar No. 11107

GREGORY AND WALDO, LLC

324 S. Third Street #2

Las Vegas, Nevada 89101

Phone: (702) 830-7925

Email: asg@gregorvandwaido.com

Attorneys for Defendant, ROBERT BROWN, JR.

DISTRICT COURT

CLARK COUNTY, NEVADA
Sk
THE STATE OF NEVADA, ) CASE NO. 14-C-299234
) DEPT.NO. IX
Plaintiff, )
)
VS. )
)
ROBERT BROWN, JR., )
Defendant. )
) HEARING DATE:August 18, 2016
) HEARING TIME:
)

MOTION TO PROHIBIT EVIDENCE AND ARGUMENT CONCERNING
MITIGATING CIRCUMSTANCES NOT RAISED BY THE DEFENDANT

COMES NOW, the Defendant, ROBERT BROWN, JR., by and through his attorneys,

ANDREA L. LUEM, ESQ., and AMANDA S. GREGORY, ESQ., and hereby respectfully
requests, this Honorable Court to enter an Order prohibiting the State from introducing evidence
and argument concerning mitigating circumstances not raised by Mr. Brown.
/1
/1
/1
/1
/1
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This Motion is made and based upon the attached Points and Authorities, the pleadings,

exhibits, and papers on file herein, and any oral argument deemed necessary by this Court.

1/
1/
1/

DATED this 18th day of July, 2016.

Respectfully Submitted by:

By:  /s/ Andrea Luem
ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89102

Phone: (702) 600-8403

Email: andreai@iuemlaw.com

By:  /s/ Amanda Gregory
AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89102

Phone: (702) 830-7925

Email: asg@gregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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TO:
TO:
TO:

TO:

foregoing Motion for hearing before the court on the 18" day of August, 2016 at 9:00 a.m. in thg

District Court, Department 9, or as soon thereafter as this matter may be heard.

NOTICE OF MOTION

THE STATE OF NEVADA, Plaintiff; and
STEVEN B. WOLFSON, ESQ., Clark County District Attorney, Attorney for Plaintiff;
COLLEEN BAHARAY, Deputy District Attorney,

Email: Colleen. Baharavi@clarkcountvda.com

RICHARD SCOW, Chief Deputy District Attorney
Email: Richard.Scow@clarkcountyda.com

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring the above and

DATED this 18® day of July, 2016.

Respectfully Submitted by:

By:  /s/ Andrea Luem
ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89102

Phone: (702) 600-8403

Email: andreai@lvemlaw.com

By:  /s/ Amanda Gregory
AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89102

Phone: (702) 830-7925

Email: gasg@gregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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MEMORANDUM OF POINTS AND AUTHORITIES

L STATEMENT OF FACTS

The Defendant, ROBERT BROWN, JR. (hereinafter “Mr. Brown”), is charged by way of]
Grand Jury Indictment with Murder with Use of a Deadly Weapon, Invasion of the Home while in
Possession of a Deadly Weapon, Burglary While in Possession of a Firearm, Attempted Murder
with Use of a Deadly Weapon (two counts), Child Abuse, Neglect or Endangerment with Use of
a Deadly Weapon, Discharge of a Firearm from or Within a Structure (eight counts) and Possession|
of a Firearm by an Ex-Felon.

The State alleges that Mr. Brown entered the apartment home of Esther Maestas by
breaking through a window, that while inside the home, Mr. Brown stabbed and shot Nichole Nick
to death. That Mr. Brown also shot Esther Maestas several times and that the shooting and stabbing
occurred in close proximity to a three-year-old child, Kayla Higgins.

Mr. Brown is charged with First-Degree Murder and, if convicted, the State intends to
argue that he be sentenced to death.

IL. ARGUMENT

This motion is based upon the state and federal constitutional guarantees of due process,
equal protection, right to be free from cruel and unusual punishment, and right to a reliablg
sentence. U.S. Const. Amends. V, VI, VIII and XIV; Nev. Const. Art. I, Secs. 3, 6 and 8, Art 1V,
Sec. 21. Based on history and experience, defense counsel for Mr. Brown are aware that in other
capital cases, prosecutors in Clark County have made extensive argument concerning the lack or
absence of statutory mitigating circumstances identified in NRS 200.035.

NRS 200.033 and 200.035 set forth the precise formula and procedure for weighing
aggravating circumstances and mitigating circumstances. NRS 200.035 lists a total of seven (7
statutory circumstances that shall be considered as mitigation if evidence is presented to suppor]
them at trial. It is highly improper for the prosecutor to argue and for the district court to instruct
the jury that there are seven (7) mitigating circumstances that could be considered, where no
evidence had been introduced to support a finding of all seven (7) of these circumstances. Doing

so would permit the jury to improperly consider the lack of proof on these circumstances as

4.
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aggravating circumstances as facts to be found against a defendant. Such actions would subvert
the intended operation of these circumstances as mitigation and would convert their function to
one of aggravation. The prosecution must be precluded from making these types of argument and
the jury must not be instructed on statutory mitigating circumstances that have no relevance to this
case.

In Maqgqard v. State, 399 So.2d 973 (Fla. 1981), cert. denied, 454 U.S. 1059 (1981), the]

Florida Supreme Court held that the trial court erred in allowing the State to present evidence of
past criminal activity (not falling within the definition of any statutory aggravating circumstance

to rebut the existence of the mitigating factor of lack of prior criminal record because the defense
had not presented evidence on that mitigating factor. The error was found to be of such magnitude

that the sentence of death was vacated with directions to hold a new sentencing hearing with a new
jury:

Mitigating circumstances are for the defendant’s benefit, and
the State should not be allowed to present damaging
evidence against the defendant to rebut a mitigating
circumstance that the defendant expressly concedes does not
exist.

Id. at 978; see also, Fitzpatrick v. Wainwright, 490 So.2d 938 (Fla. 1986) (state may not present

evidence to rebut mitigating circumstances before such evidence is offered by the defendant);

Randolph v. State, 562 So.2d 331 (Fla. 1990) (state limited to introducing evidence that proves

aggravating circumstances or rebuts mitigating factor evidence offered by the defendant).

Similarly, in State v. DePew, 528 N.E.2d 542 (Ohio 1985), the Ohio Supreme Court

condemned the manner of instruction and argument often made in this district. The Court
concluded that when the trial court instructs the jury about mitigating factors “the far better practicg
is certainly to refrain from even referring to mitigating factors not raised by the defense.” Id. at
557-58.

There is no Nevada authority permitting the district court to instruct the jury about
inapplicable mitigating circumstances or permitting the prosecutor to argue about the absence of]

inapplicable mitigating circumstances. In fact, NRS 175.554(1) expressly directs that the jury not
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be instructed in such a manner. The statute provides the following;

The court shall instruct the jury at the end of the penalty
hearing, and shall include in its instructions the aggravating
circumstances alleged by the prosecution upon which
evidence has been presented during the trial or at the hearing.
The court shall also instruct the jury as to the mitigating
circumstances alleged by the defense upon which evidence
has been presented during the trial or at the hearing.

NRS 175.554 (1).

By permitting the prosecutor to argue the absence of statutory mitigating circumstances,
the court would change the focus of the mitigation hearing from a qualitative analysis of the
evidence to a quantitative analysis. In other words, the importance in the hearing would no longer
rest with the quality of the evidence presented by the defense, but with the quantity presented and
proved. This approach would undermine the goal of the mitigation hearing and eliminated the
possibility of deciding the appropriate punishment. In State v. Wood, 648 P.2d 71 (Utah 1982),
the Utah Supreme Court discussed the impropriety of applying a numerical approach in
determining the sentence to be imposed in a capital case. Utah provides the same standard for its
sentencing as Nevada: the aggravating circumstances must outweigh the mitigating circumstances|
beyond a reasonable doubt before a death sentence may be imposed. In making a determination
under this standard, the Utah Supreme Court held that a sentencing body must “[c]lompare thg
totality of the mitigating against the totality of the aggravating circumstances, not in terms of the
relative numbers of the aggravating and mitigating circumstances, but in terms of their respective
substantiality and persuasiveness. Id. at 83.

The reference to all NRS 200.035 circumstances by the prosecutors, and the instruction by
the court on all of the circumstances, in the absence of presentation of evidence by the defense,
would ensure an improper weighing process. The focus would be on the number of mitigating
circumstances presented and proved rather than with the weight of the mitigating evidence|
presented. Moreover, the instruction and argument would allow non-statutory and unproven

aggravating circumstances to enter into the sentencing determination.

In this case, the State must not be permitted to offer evidence or make argument concerning]

-6-
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mitigating circumstances that have no relevance to Mr. Brown and which are irrelevant to this
proceeding. The defense also requests that the jury not be instructed as to mitigating circumstances
that are not asserted to exist by counsel for Mr. Brown

Accordingly, in order to protect the defendant’s rights to a fair trial and penalty hearing,
rights of due process and equal protection, and right to be free from cruel and unusual punishment
under the state and federal constitutions, Mr. Brown respectfully submits that the State must not
be permitted to introduce evidence or make argument regarding mitigating circumstances not
alleged to exist by their counsel.

118 CONCLUSION

WHEREFORE, the Defendant ROBERT BROWN, JR., prays that this Honorable Court
enter an Order prohibiting the State from introducing evidence and argument concerning
mitigating circumstances not raised by Mr. Brown.

DATED this 18th day of July, 2016.

Respectfully Submitted by:

By:  /s/ Andrea Luem
ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89102

Phone: (702) 600-8403

Email: andrea@luemlaw.com

By:  /s/ Amanda Gregory
AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89102

Phone: (702) 830-7925

Email: asg@gregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of Defendant’s foregoing]
MOTION TO PROHIBIT EVIDENCE AND ARGUMENT CONCERNING MITIGATING
CIRCUMSTANCES NOT RAISED BY THE DEFENDANT will be served or was served on|

the appropriate parties hereto in the manner(s) stated below:

TO BE SERVED BY THE COURT VIA ELECTRONIC FILING: The foregoing document willl
be served by the court’s electronic filing system, Odyssey File & Serve, via courtesy copy and
hyperlink to the document. On July 18, 2016, the foregoing document was submitted for electronig
filing with the court and the following persons are on the courtesy copy list to receive an electronig
notice of the transmission at the email addresses stated below:
TO:  Clark County District Attorney’s Office
Email: Motions@clarkcountyda.com
TO: COLLEEN BAHARAYV, Deputy District Attorney,

Email: Colleen. Baharavi@clarkcountyda.com

TO: RICHARD SCOW, Chief Deputy District Attorney

Email: Richard.Scow@clarkcountyda.com

SERVED BY UNITED STATES MAIL: On July 18, 2016, I served the following persons and/of]
entities at the last known addresses by placing a true and correct copy thereof in a sealed envelope
in the United States Postal Service, First-Class, prepaid postage affixed thereto, and addressed as

follows:
Robert Brown, Jr.
Clark County Detention Center
330 S. Casino Center Blvd.
Las Vegas, Nevada 89101

By:  /s/ Andrea Luem
An Employee of The Law Offices of
Andrea L. Luem, ESQ.
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Electronically Filed
07/18/2016 03:05:09 PM

MTN (ﬁ@;« » W

LAW OFFICES OF ANDREA L. LUEM
ANDREA L. LUEM, ESQ. CLERK OF THE COURT
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280

Las Vegas, NV 89102

Phone: (702) 600-8403

Email: andreai@luemlaw.com

AMANDA S. GREGORY, ESQ.

Nevada Bar No. 11107

GREGORY AND WALDO, LLC

324 S. Third Street #2

Las Vegas, Nevada 89101

Phone: (702) 830-7925

Email: asg@gregorvandwaido.com

Attorneys for Defendant, ROBERT BROWN, JR.

DISTRICT COURT
CLARK COUNTY, NEVADA
khdd
THE STATE OF NEVADA, ) CASENO. 14-C-299234
) DEPT.NO. IX
Plaintiff, )
)
VS. )
)
ROBERT BROWN, JR., )
)
Defendant. ) HEARING DATE: August 18, 2016
) HEARING TIME: 9:00 a.m.
)

MOTION FOR COURT TO ALLOW PRESENTATION OF EVIDENCE
TO THE JURY OF THE DISPROPORTIONALITY AND ARBITRARINESS
AND UNFAIRNESS OF A DEATH SENTENCE

COMES NOW, the Defendant, ROBERT BROWN, JR., by and through his attorneys,
ANDREA L. LUEM, ESQ., and AMANDA S. GREGORY, ESQ., and each of them respectfully
requests this Honorable Court to enter an Order allowing him to present evidence to the jury
regarding the disproportionality, and the arbitrariness and unfairness of imposing a death sentence
in this case.

This Motion is made and based upon the attached Points and Authorities, the pleadings,
and papers on file herein, and any oral argument deemed necessary by this Court.
/1
/1
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DATED this 18th day of July, 2016.

By: /s/ Andrea Luem

ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89102

Phone: (702) 600-8403

Email: andreailuemlaw.com

By: /s/ Amanda Gregory

AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89102

Phone: (702) 830-7925

Email: asg@gregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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TO:
TO:
TO:

TO:

foregoing Motion for hearing before the court on 18th day of August 2016, at 9:00 a.m. in thg

District Court, Department 9, or as soon thereafter as this matter may be heard.

NOTICE OF MOTION

THE STATE OF NEVADA, Plaintiff; and
STEVEN B. WOLFSON, ESQ., Clark County District Attorney, Attorney for Plaintiff;
COLLEEN BAHARAY, Deputy District Attorney,

Email: Colleen. Baharavi@clarkcountvda.com

RICHARD SCOW, Chief Deputy District Attorney
Email: Richard.Scow@clarkcountyda.com

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring the above and

DATED this 18th day of July, 2016.

By:  /s/ Andrea Luem
ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89102

Phone: (702) 600-8403

Email: andrea@luemlaw.com

By:  /s/ Amanda Gregory
AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89102

Phone: (702) 830-7925

Email: ase@gregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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MEMORANDUM OF POINTS AND AUTHORITIES

L ARGUMENT

The Defendant, ROBERT BROWN, JR., respectfully submits that he should be permitted|
to present evidence to the jury regarding the proportionality, and the arbitrariness and unfairness
of imposing a death sentence in this case.

This motion is based upon the state and federal constitutional rights of Due Process, Equall
Protection and the right to be from cruel and unusual punishments. It is morally and
philosophically appropriate for the capital jurors to have the benefit of proportionality data when
deciding whether or not to impose a death sentence. The jurors cannot act as the conscience of the
community as to whether the accused should be sentenced to death unless they know of the other
actions of the community in similar cases. Gregg v. Georgia, 428 U.S. 153, 181, 96 S. Ct. 2909,
2929, 49 L.Ed.2d 859 (1976)(The jurors are entitled to know what the community has done inl
other cases).

An individual juror’s decision in a penalty phase is a “profoundly moral evaluation.’]
Satterwhite v. Texas, 486 U.S. 249,261, 108 S. Ct. 1792, 1800, 100 L.Ed.2d 284 (1988) (Marshall,
J., concurring). Information about resolution of similar homicide cases in Nevada is critical to a
juror’s moral evaluation about whether she or he is right to put Mr. Brown to death. Further, it is
constitutionally mandated that a juror be able to consider all relevant mitigation. See, e.g., Boydd
v. California, 494 U.S. 370, 110 S. Ct. 1190, 108 L.Ed.2d 316 (1990); Lockett v. Ohio, 438 U.S.
586, 98 S. Ct. 2954, 57 L.Ed.2d 973 (1978). The fact that the rest of society does not consider
many other offenses, equally or much more serious than that at issue here to be appropriate for the
death penalty, is objective evidence that this case is not aggravated enough to justify killing Mr.
Brown.

Under federal and state constitutions, proportionality evidence constitutes mitigation,
because it demonstrates that Mr. Brown should not be killed, and that society and the government
do not consider such crimes as he is charged with to be deserving of the death penalty. Further,
the Eighth Amendment’s protections against cruel and unusual punishment require that the jurors

be allowed to hear all reasons why the death penalty should not be imposed. The Eighth

4.
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Amendment provides that:

Excessive bail shall not be required, not excessive fines imposed,
nor cruel and unusual punishment inflicted. The provision is
applicable to the States through the Fourteenth Amendment...[TThe
Eighth Amendment guarantees individuals the right not to be
subjected to excessive sanctions. The right flows from the basic
“precept of justice that punishment for crime should be graduated
and proportioned to the offense.” By protecting even those
convicted of heinous crimes, the Eighth Amendment reaffirms the
duty of the government to respect the dignity of all persons. Roper
v. Simmons, 543 U.S. 551, 560 (2005) (quoting Atkins v. Virginia,
536 U.S. 304 311 (2002)) (citations and internal quotations omitted).

In Pulley v. Harris, 465 U.S. 37, 104 S. Ct. 871, 79 L.Ed.2d 29 (1984), the United States|
Supreme Court held that a state appellate court was not required to conduct a proportionalityj
review in order to affirm a judgment of conviction. Likewise, proportionality review is not
required of the Nevada Supreme Court. Dennis v. State, 116 Nev. 1075, 1084, 13 P.3d 434, 440
(2000). Neither the United States Supreme Court nor the Nevada Supreme Court has held that
proportionality issues may not be presented as mitigation.

It is up to the jurors to determine what weight to give such mitigation. Only by allowing
the jurors to consider proportionality evidence can the extreme danger of the arbitrary and
capricious imposition of the death penalty be minimized. If the jurors are acquainted with the
community’s record regarding the imposition of the death penalty, it is much less likely that the
jurors will impose the sentence in an aberrant fashion. Further, allowing the jurors to consider
such proportionality evidence will help negate the inevitably arbitrary and capricious actions of
the state in seeking the death penalty.

Further, in order that the jurors be able to intelligently determine whether the state has
proven to them, the “conscience of the community,” beyond a reasonable doubt that Mr. Brown
must be killed rather than spend the rest of his life in prison, the jurors must be allowed to hear
evidence as to why the death penalty is sought by the state in this case, and as to why the state hag
not sought the death penalty in other cases which are arguably more or at least as aggravated.

Therefore, Mr. Brown must be allowed to present mitigation evidence as to why death|
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would be a disproportionate sentence as applied to him based on this community’s standards,

which includes this community’s record on other death sentences imposed.

I1. CONCLUSION
WHEREFORE, the Defendant, ROBERT BROWN, JR., respectfully requests that this
Court order that he be allowed to present evidence to the jury regarding the disproportionality, and

the arbitrariness and unfairness of imposing a death sentence in this case.

DATED this 18th day of July, 2016.

Respectfully Submitted by:

By:  /s/ Andrea Luem
ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89102

Phone: (702) 600-8403

Email: andrea@luemlaw.com

By:  /s/ Amanda Gregory
AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89102

Phone: (702) 830-7925

Email: asg@gregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of Defendant’s foregoing]
MOTION FOR COURT TO ALLOW PRESENTATION OF EVIDENCE TO THE JURY|
OF THE DISPROPORTIONALITY AND ARBITRARINESS AND UNFAIRNESS OF A
DEATH SENTENCE will be served or was served on the appropriate parties hereto in the
manner(s) stated below:
TO BE SERVED BY THE COURT VIA ELECTRONIC FILING: The foregoing document will
be served by the court’s electronic filing system, Odyssey File & Serve, via courtesy copy and
hyperlink to the document. On July 18, 2016, the foregoing document was submitted for electronig
filing with the court and the following persons are on the courtesy copy list to receive an electronig
notice of the transmission at the email addresses stated below:
TO:  Clark County District Attorney’s Office

Email: Motions@clarkcountyda.com
TO: COLLEEN BAHARAYV, Deputy District Attorney,

Email: Colleen. Baharavi@clarkcountyda.com

TO: RICHARD SCOW, Chief Deputy District Attorney

Email: Richard.Scow@clarkcountyda.com

SERVED BY UNITED STATES MAIL: On July 18, 2016, I served the following persons and/of]
entities at the last known addresses by placing a true and correct copy thereof in a sealed envelope
in the United States Postal Service, First-Class, prepaid postage affixed thereto, and addressed as

follows:

Robert Brown, Jr.

Clark County Detention Center
330 S. Casino Center Blvd.
Las Vegas, Nevada 89101

By:  /s/ Andrea Luem
An Employee of The Law Offices of Andrea L.
Luem, Esq.

-7-
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Electronically Filed
07/18/2016 03:06:37 PM
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LAW OFFICES OF ANDREA L. LUEM
ANDREA L. LUEM, ESQ. CLERK OF THE COURT
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280

Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andreai@luemlaw.com

AMANDA S. GREGORY, ESQ.

Nevada Bar No. 11107

GREGORY AND WALDO, LLC

324 S. Third Street #2

Las Vegas, Nevada 89101

Phone: (702) 830-7925

Email: asg@gregorvandwaido.com

Attorneys for Defendant, ROBERT BROWN, JR.

DISTRICT COURT
CLARK COUNTY, NEVADA
khdd
THE STATE OF NEVADA, ) CASENO. 14-C-299234
) DEPT.NO. IX
Plaintiff, )
)
VS. )
)
ROBERT BROWN, JR., )
)
Defendant. ) HEARING DATE: August 18, 2016
) HEARING TIME: 9:00 a.m.
)

MOTION TO PRECLUDE THE COURT FROM PARTICIPATING IN
REHABILITATION OF POTENTIAL JURORS

COMES NOW, the Defendant, ROBERT BROWN, JR., by and through his attorneys,

ANDREA L. LUEM, ESQ. and AMANDA S. GREGORY, ESQ., and each of them respectfully

requests this Honorable Court to refrain from or participate in the rehabilitation of potential jurors,
This Motion is made and based upon the attached Points and Authorities, the pleadings,

and papers on file herein, and any oral argument deemed necessary by this Court.

1

1

1

1
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DATED this 18® day of July, 2016.

Respectfully Submitted by:

By: /s/ Andrea Luem

ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andrea@luemlaw.com

By: /s/ Amanda Gregory

AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89101

Phone: (702) 830-7925

Email: asg@oregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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TO:
TO:
TO:

TO:

NOTICE OF MOTION

THE STATE OF NEVADA, Plaintiff; and
STEVEN B. WOLFSON, ESQ., Clark County District Attorney, Attorney for Plaintiff;
COLLEEN BAHARAY, Deputy District Attorney,

Email: Colleen. Baharaviwclarkcountvda.com

RICHARD SCOW, Chief Deputy District Attorney

Email: Richard Scow@clarkcountvda.com

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring the above and

foregoing Motion for hearing before the court on the 18™ day of August, 2016, at 9:00 a.m. in thg

District Court, Department 9, or as soon thereafter as this matter may be heard.

DATED this 18" day of July, 2016.

Respectfully Submitted by:

By:  /s/ Andrea Luem
ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andrea@luemlaw.com

By:  /s/ Amanda Gregory
AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89101

Phone: (702) 830-7925

Email: asg@oregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. STATEMENT OF FACTS
The Defendant, ROBERT BROWN, JR. (hereinafter “Mr. Brown”), is charged by way of]
Grand Jury Indictment with Murder with Use of a Deadly Weapon, Invasion of the Home while in
Possession of a Deadly Weapon, Burglary While in Possession of a Firearm, Attempted Murder
with Use of a Deadly Weapon (two counts), Child Abuse, Neglect or Endangerment with Use of
a Deadly Weapon, Discharge of a Firearm from or Within a Structure (eight counts) and Possession|
of a Firearm by an Ex-Felon.
The State alleges that Mr. Brown entered the apartment home of Esther Maestas by
breaking through a window, that while inside the home, Mr. Brown stabbed and shot Nichole Nick
to death. That Mr. Brown also shot Esther Maestas several times and that the shooting and stabbing
occurred in close proximity to a three-year-old child, Kayla Higgins.
Mr. Brown is charged with First-Degree Murder and, if convicted, the State intends toj
argue that he be sentenced to death.
The instant motion follows.
II. ARGUMENT
Pursuant to the Fifth, Sixth, Eighth and Fourteenth Amendments of the U.S. Constitution,|
Mr. Brown respectfully request that this Court refrain from rehabilitating potential jurors during
voir dire. The purpose of voir dire is “to facilitate the identification and removal from the venire
of individuals who, because of bias or prejudice, cannot serve as fair and impartial jurors.” Silver

State Disposal Co. v. Shelley, 105 Nev. 309, 312, 774 P.2d 1044, 1046 (1989). “Voir dire provides

a means of discovering actual implied bias and a firmer basis upon which the parties may exercise

their peremptory challenges intelligently.” J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127 (1994).

Voir dire will not be accomplished if the trial judge rehabilitates potential jurors, especially]
through the use of leading questions. The trial judge holds a unique position and stature in the

mind of the venire person. Randolph v. State, 117 Nev. 970, 984-85, 36 P.3d 424, 434 (2001). A

juror is more likely to give an answer in response to a question from a judge that indicates he o
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she could and will follow the law. Additionally, the trial judge must rule and make decisions with|
regard to the parties’ challenges for cause. The trial judge’s role in the voir dire process precludes
him from taking a partisan position in the questioning of jurors. Kinnav. State, 84 Nev. 642, 647,
447 P.2d 32, 35 (1968). The impartial position of the trial judge will be compromised if the judge
rehabilitates potential jurors, especially through the use of leading questions. Although such
questions may work in favor of Mr. Brown at times, that does not remedy the prejudice to her
caused by this general type and line of questioning by the trial judge. Mr. Brown will be prejudiced
if potential jurors are not candid and honest about their viewpoint because of any possible desire
by a potential juror to please the trial judge with the most socially and politically correct response.
Questioning and rehabilitation of potential jurors must and can be adequately addressed by the|
parties’ respective attorneys. The defendant has an obligation to examine jurors on voir dire and

discover facts that affect an individual’s qualifications to serve on the jury. Whitlock v. Salmon

104 Nev. 24, 27-28, 752 P.2d 210, 212 (1988).
Finally, Mr. Brown makes this general objection to the Court presenting general questiong
to a potential juror during individual voir dire and then allowing counsel to examine jurors in
accordance with previously submitted questions. Voir dire will be most effective if trial counsell
is allowed to ask initial questions of the potential jurors, and if the court finds that counsel has not
adequately covered or accomplished the purpose of voir dire, the judge could follow up with any
non-leading questions he might have. For the reasons mentioned above, this proposed method and
sequence of any questioning will more effectively produce candid and honest responses from|
potential jurors.
III. CONCLUSION
WHEREFORE, the Defendant, ROBERT BROWN, JR., moves for an Order from this
Honorable Court to refrain from or participate in the rehabilitation of potential jurors during jury

selection.
11/
11/
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DATED this 18® day of July, 2016.

Respectfully Submitted by:

By: /s/ Andrea Luem

ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andrea@luemlaw.com

By: /s/ Amanda Gregory

AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89101

Phone: (702) 830-7925

Email: asgi@ eregorvandwalido.com

Attorneys for Defendant, ROBERT BROWN, JR.
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true copy of MOTION TO PRECLUDE THE]
COURT FROM PARTICIPATING IN REHABILITATION OF POTENTIAL JURORS

was served upon interested parties by way of facsimile transmission as follows.

TO BE SERVED BY THE COURT VIA ELECTRONIC FILING: The foregoing document will
be served by the court’s electronic filing system, Odyssey File & Serve, via courtesy copy and
hyperlink to the document. On July 18%, 2016, the foregoing document was submitted for
electronic filing with the court and the following persons are on the courtesy copy list to receive

an electronic notice of the transmission at the e-mail addresses stated below:

TO:  Clark County District Attorney’s Office
Email: Motions(@clarkcountyda.com
TO: COLLEEN BAHARAYV, Deputy District Attorney,

Email: Colleen. Baharaviwclarkcountvda.com

TO:  RICHARD SCOW, Chief Deputy District Attorney

Email: Richard. Scow@clarkcountvda.com

SERVED BY UNITED STATES MAIL: On July 18, 2016, I served the following persons and/of]
entities at the last known addresses by placing a true and correct copy thereof in a sealed envelope
in the United States Postal Service, First-Class, prepaid postage affixed thereto, and addressed as

follows:

Robert Brown, Jr.

Clark County Detention Center
330 S. Casino Center Blvd.
Las Vegas, Nevada 89101

By:  /s/ Andrea Luem
An Employee of The Law Offices of Andrea L. Luem, Esq.
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Electronically Filed
07/18/2016 03:08:09 PM
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LAW OFFICES OF ANDREA L. LUEM
ANDREA L. LUEM, ESQ. CLERK OF THE COURT
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280

Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andreai@luemlaw.com

AMANDA S. GREGORY, ESQ.

Nevada Bar No. 11107

GREGORY AND WALDO, LLC

324 S. Third Street #2

Las Vegas, NV 89101

Phone: (702) 830-7925

Email: asg@gregorvandwaido.com

Attorneys for Defendant, ROBERT BROWN, JR.

DISTRICT COURT
CLARK COUNTY, NEVADA
khdd
THE STATE OF NEVADA, ) CASENO. 14-C-299234
) DEPT.NO. IX
Plaintiff, )
)
VS. )
)
ROBERT BROWN, JR., )
)
Defendant. ) HEARING DATE: August 18,2016
) HEARING TIME: 9:00 a.m.
)

MOTION TO BAR THE ADMISSION OF CUMULATIVE VICTIM IMPACT
EVIDENCE IN VIOLATION OF THE DUE PROCESS CLAUSE

COMES NOW, the Defendant, ROBERT BROWN, JR., by and through his attorneys,
ANDREA L. LUEM, ESQ. and AMANDA S. GREGORY, ESQ., hereby moves this Honorablg
Court for an order barring the admission of cumulative victim impact evidence.
/1
/1
/1
/1
/1
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This motion is based on the following points and authorities, and any argument at the time

set for hearing on the Motion.

1/
1/
1/

DATED this 18th day of July, 2016.

Respectfully Submitted by:

By:

ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andreai@luemlaw.com

By:

AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89101

Phone: (702) 830-7925

Email: asg@gregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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NOTICE OF MOTION

TO: THE STATE OF NEVADA, Plaintiff; and
TO: STEVEN B. WOLFSON, ESQ., Clark County District Attorney, Attorney for Plaintiff;
TO: COLLEEN BAHARAYV, Deputy District Attorney,

Email: Colleen. Baharavi@clarkcountvda.com

TO: RICHARD SCOW, Chief Deputy District Attorney
Email: Richard.Scow@clarkcountyda.com
YOU WILL PLEASE TAKE NOTICE that the undersigned will bring the above and|
foregoing Motion for hearing before the court on the 18" day of August, 2016, at 9:00 a.m. in

the District Court, Department 9, or as soon thereafter as this matter may be heard.

DATED this 18® day of July, 2016.

1/
1/
1/
1/

Respectfully Submitted by:

By: /s/ Andrea Luem
ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andreai@lvemlaw.com

By: /s/ Amanda Gregory
AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89101

Phone: (702) 830-7925

Email: asg@preporvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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MEMORANDUM OF POINTS AND AUTHORITIES
I. STATEMENT OF FACTS

The Defendant, ROBERT BROWN, JR. (hereinafter “Mr. Brown”), is charged by way of
Grand Jury Indictment with Murder with Use of a Deadly Weapon, Invasion of the Home while in
Possession of a Deadly Weapon, Burglary While in Possession of a Firearm, Attempted Murder
with Use of a Deadly Weapon (two counts), Child Abuse, Neglect or Endangerment with Use of]
a Deadly Weapon, Discharge of a Firearm from or Within a Structure (eight counts) and Possession|
of a Firearm by an Ex-Felon.

The State alleges that Mr. Brown entered the apartment home of Esther Maestas by breaking
through a window, that while inside the home, Mr. Brown stabbed and shot Nichole Nick to death,
That Mr. Brown also shot Esther Maestas several times and that the shooting and stabbing occurred
in close proximity to a three-year-old child, Kayla Higgins.
Mr. Brown is charged with First-Degree Murder and, if convicted, the State intends to argue that
he be sentenced to death.

The instant motion follows.
II. APPLICABLE LAW
The United States Supreme Court has held that the Eighth Amendment erects no per se bat
to the admission of certain victim impact evidence during the sentencing phase of a capital case.
Payne v. Tennessee, 501 U.S. 808, 111 S. Ct. 2597, 115 L.Ed.2d 720 (1991). The Court, however
has acknowledged that victim impact evidence can be so unduly prejudicial as to render the
sentencing proceeding fundamentally unfair and in violation of the Due Process clause of the
Fourteenth Amendment. /d., at 2608, 111 S. Ct. at 2600.
The victim impact evidence, which the State is anticipated to produce at the penalty phase,
is anticipated to be so cumulative, redundant and oppressive in nature as to encourage a shifting
of the focus of the sentencing proceedings away from the proceedings and from the defendant, and
on to the victim and his family. Such a result was not intended by the Payne Court, which
repeatedly reasoned that the sentencing authority was entitled to see only “a quick glimpse of the

life petitioner chose to extinguish.” Id. at 2611,115 L.E.d.2d 739, quoting Mills v. Maryland, 486
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U.S. 367, 397, 108 S.Ct 1860, 100 L.Ed.2d 384, (1988)(Rehnquist, C.J. dissenting). The reason

for that was because:

[V]ictim impact evidence must be excluded because it would be difficult, if not
impossible, for the defendant to rebut such evidence without shifting the focus of
the sentencing hearing away from the defendant, thus creating a *“ ‘mini-trial” on
the victim's character.” Booth, supra, 482 U.S., at 506-507, 107 S.Ct. at 2534—
2535. In many cases the evidence relating to the victim is already before the jury at
least in part because of its relevance at the guilt phase of the trial. But even as to
additional evidence admitted at the sentencing phase, the mere fact that for tactical
reasons it might not be prudent for the defense to rebut victim impact evidence
makes the case no different than others in which a party is faced with this sort of a
dilemma. As we explained in rejecting the contention that expert testimony on
future dangerousness should be excluded from capital trials, “the rules of evidence
generally extant at the federal and state levels anticipate that relevant, unprivileged
evidence should be admitted and its weight left to the factfinder, who would have
the benefit of cross-examination and contrary evidence by the opposing party.”
Barefoot v. Estelle, 463 U.S. 880, 898, 103 S.Ct. 3383, 3397, 77 L.Ed.2d 1090
(1983).

Payne v. Tennessee, 501 U.S. 808, 823, 111 S. Ct. 2597, 2607, 115 L. Ed. 2d 720
(1991).

The introduction of such cumulative, redundant and oppressive victim impact evidence is|
so unduly prejudicial as to violate the principles of fundamental fairness and the constitutionall
requirements of the Federal Due Process Clause of the Fourteenth Amendment of the United States
Constitution and Nevada Constitutional Declaration of Article I, section 8 of the Nevada State Due
Process Clause.

For these reasons and any others that may be raised at the time of the hearing on thig
motion, the Defendant’s motion to bar the admission of victim’s impact evidence should be
granted.

III. CONCLUSION

For the foregoing reasons, the Defendant, ROBERT BROWN, JR., respectfully requests|
that this Honorable Court enter an Order barring the admission of cumulative victim impact
evidence.
/1
/1
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DATED this 18th day of July, 2016.

Respectfully Submitted by:

By: /s/ Andrea Luem

ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andrea@luemlaw.com

By: /s/ Amanda Gregory

AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, NV 89101

Phone: (702) 830-7925

Email: asgi@ eregorvandwalido.com

Attorneys for Defendant, ROBERT BROWN, JR.

615




O 0 3 o kR WD =

NN NN N NN NN e e e e e e e
O 1 N W Bk WD =D DO 0NNt W N e o

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of Defendant’s foregoing
MOTION TO BAR THE ADMISSION OF COMULATIVE VICTIM IMPACT EVIDENCE
IN VIOLATION OF THE DUE PROCESS CLAUSE will be served or was served on the

appropriate parties hereto in the manner(s) stated below:

TO BE SERVED BY THE COURT VIA ELECTRONIC FILING: The foregoing document will
be served by the court’s electronic filing system, Odyssey File & Serve, via courtesy copy and
hyperlink to the document. On July 18, 2016, the foregoing document was submitted for electronig
filing with the court and the following persons are on the courtesy copy list to receive an electronig

notice of the transmission at the email addresses stated below:

TO:  Clark County District Attorney’s Office
Email: Motions(@clarkcountyda.com
TO: COLLEEN BAHARAYV, Deputy District Attorney,

Email: Colleen. Baharav@clarkcountyda.com

TO: RICHARD SCOW, Chief Deputy District Attorney

Email: Richard.Scow@clarkcountyda.com

SERVED BY UNITED STATES MAIL: On July 18, 2016, I served the following persons and/of]
entities at the last known addresses by placing a true and correct copy thereof in a sealed envelope
in the United States Postal Service, First-Class, prepaid postage affixed thereto, and addressed as

follows:

Robert Brown, Jr.

Clark County Detention Center
330 S. Casino Center Blvd.
Las Vegas, Nevada 89101

By:  /s/ Andrea Luem
An Employee of The Law Offices of
Andrea L. Luem, ESQ.
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LAW OFFICES OF ANDREA L. LUEM
ANDREA L. LUEM, ESQ. CLERK OF THE COURT
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280

Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andreai@luemlaw.com

AMANDA S. GREGORY, ESQ.

Nevada Bar No. 11107

GREGORY AND WALDO, LLC

324 S. Third Street #2

Las Vegas, Nevada 89101

Phone: (702) 830-7925

Email: asg@gregorvandwaido.com

Attorneys for Defendant, ROBERT BROWN, JR.

DISTRICT COURT
CLARK COUNTY, NEVADA
khdd
THE STATE OF NEVADA, ) CASENO. 14-C-299234
) DEPT.NO. IX
Plaintiff, )
)
VS. )
)
ROBERT BROWN, JR., )
)
Defendant. ) HEARING DATE: August 18, 2016
)  HEARING TIME: 9:00 a.m.
)

MOTION FOR INDIVIDUAL SEQUESTERED VOIR DIRE

COMES NOW, the Defendant, ROBERT BROWN, JR., by and through his attorneys,
ANDREA L. LUEM, ESQ. and AMANDA S. GREGORY, ESQ., and hereby moves this Court to
allow individual sequestered voir dire of prospective jurors at the upcoming trial in this matter.

This Motion is made and based upon the attached Points and Authorities, the pleadings,
exhibits and papers on file herein, and any oral argument deemed necessary by this Court.
/1
/1
/1
/1
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DATED this 18® day of July, 2016.

Respectfully Submitted by:

By:  /s/ Andrea Luem
ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844
Email: andrea@luemlaw.com

By: /s/ Amanda Gregory
AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107

Attorneys for Defendant, ROBERT BROWN, JR.
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TO:
TO:
TO:

TO:

foregoing Motion for hearing before the court on the 18™ day of August, 2016, at 9:00 a.m. in thg

NOTICE OF MOTION

THE STATE OF NEVADA, Plaintiff; and

STEVEN B. WOLFSON, ESQ., Clark County District Attorney, Attorney for Plaintiff;

COLLEEN BAHARAY, Deputy District Attorney,

Email: Colleen. Baharavi@clarkcountvda.com

RICHARD SCOW, Chief Deputy District Attorney

Email: Richard.Scow@clarkcountyda.com

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring the above and

District Court, Department 9, or as soon thereafter as this matter may be heard.

1/
1/
1/

DATED this 18" day of July, 2016.

Respectfully Submitted by:

By: /s/ Andrea Luem

ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andreai@lvemlaw.com

By: /s/ Amanda Gregory

AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, Nevada 89101

Phone: (702) 830-7925

Email: gasg@gregorvandwaldo.com

Attorneys for Defendant, ROBERT BROWN, JR.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. STATEMENT OF FACTS
The Defendant, ROBERT BROWN, JR. (hereinafter “Mr. Brown”), is charged by way of
Grand Jury Indictment with Murder with Use of a Deadly Weapon, Invasion of the Home while in
Possession of a Deadly Weapon, Burglary While in Possession of a Firearm, Attempted Murder
with Use of a Deadly Weapon (two counts), Child Abuse, Neglect or Endangerment with Use of
a Deadly Weapon, Discharge of a Firearm from or Within a Structure (eight counts) and Possession|
of a Firearm by an Ex-Felon.
The State alleges that Mr. Brown entered the apartment home of Esther Maestas by breaking
through a window, that while inside the home, Mr. Brown stabbed and shot Nichole Nick to death,
That Mr. Brown also shot Esther Maestas several times and that the shooting and stabbing occurred
in close proximity to a three-year-old child, Kayla Higgins.
Mr. Brown is charged with First-Degree Murder and, if convicted, the State intends to argue
that he be sentenced to death.

The instant motion follows.
II. ARGUMENT
It is well-settled that the Sixth and Fourteenth Amendments to the United States
Constitution and Article 1 of the Nevada Constitution guarantee a capital defendant the right to an|
impartial jury. Ross v. Oklahoma, 487 U.S. 81, 108 S. Ct. 2237, 101 L.Ed.2d 80 (1988);
Wainwright v. Witt, 469 U.S. 412, 105 S. Ct. 844, 83 L.Ed.2d 841 (1985); Irvin v. Dowd, 366 U.S.

717, 81 S. Ct. 1639, 6 L.Ed.2d 751 (1961). Voir dire plays a critical function in protecting that
constitutional right. Rosales-Lopez v. United States, 451 U.S. 182, 188, 101 S. Ct. 1629, 1634, 68

L.Ed.2d 22 (1981) (Without an adequate voir dire, the trial judge cannot fulfill his responsibility
to remove prospective jurors who will not be able to impartially follow the court’s instructions and

evaluate the evidence); Connors v. United States, 158 U.S. 408,413, 15 S. Ct. 951,953, 39 L.Ed.2d

258 (1976) (Recognizing that the lack of adequate voir dire impairs an accused’s right to exercise

peremptory challenges).

Where there is a significant possibility of prejudice, particularly in cases where the accused
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has encountered highly unfavorable media pretrial coverage, the trial court must ensure that voin
dire 1s sufficient to unearth potential prejudice in the jury pool. Patton v. Yount, 467 U.S. 1025,
1034- 1036, and n.10, 104 S. Ct. 2885, 2890-2891, 81 L.Ed.2d 847 (1984); See also, Coleman v.
Kemp, 778 F.2d 1487 (11th Cir. 1985); Berryhill v. Zant, 858 F.2d 633, 639-643 (11th Cir. 1988

(Clark, J., concurring).

In Nevada, “The court shall conduct the initial examination of prospective jurors, and
defendant or the defendant’s attorney and the district attorney are entitled to supplement the
examination by such further inquiry as the court deems proper. Any supplemental examination
must not be unreasonably restricted.” NRS 175.031. As a threshold matter, it is within the
discretion of this Court to determine the scope of voir dire and the method by which voir dire i3

pursued. Summers v. State, 102 Nev. 195, 718 P.2d 676 (1986). Additionally, the Nevada

Supreme Court has suggested to the Nevada trial courts that jurors be admonished to exercisej
restraint in not exposing themselves to media accounts concerning the case in which they are

empaneled. Pacheco v. State, 82 Nev. 172, 44 P.2d 100 (1966). The legislature subsequently

amended NRS 175.401(2) to address this concern and require the trial court to admonish the jury
it is their duty to refrain from watching or listening to any news medium covering the case.

One difficulty with panel voir dire of jurors regarding, for example, their knowledge of
publicity about a given case is that the knowledge of one juror will soon become the knowledge
of all. Sequestered voir dire concerning publicity will eliminate this problem. A sequestered voin
dire encourages forthrightness and insulates prospective jurors from each other’s answers and
opinions. In State v. Libby, 109 Nev. 905; 859 P.2d 1050 (1993), the Defendant contended that
the district court erred in refusing to permit individual voir dire to determine the extent of juror
exposure to publicity. Though ultimately affirming the verdict in that matter, the Court did say]
that the district court should have allowed defense counsel to question the other jurors individually
concerning their potential exposure to publicity.

Finally, as a pre-condition to appellate review, there must be a showing in the record that
a member of the jury has been exposed to news media, and has been influenced by it. United

States v. Heffler, 270 F.Supp. 79, (E.D. Pa. 1967), United States v. Heffler, 402 F.2d 924 (3rd Cir,
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1968); cert. denied, 394 U.S. 946. The primary question is whether there has been an effect on the
substantial rights of the accused. NRS 177.255. Because it may be difficult for the trial court to
measure prejudice, the court ruled in Crowe v. State, 84 Nev. 358, 441 P.2d 90 (1968) that the

issue is not whether the trial judge views an article as prejudicial, but rather, whether the articlg
tends to have a prejudicial effect on the jurors’ minds. In instances of doubt, the jury must be
examined.

In this case, defense counsel requests sequestered individual voir dire of the prospectivel
jury members prior to their hearing this case to ensure fundamental fairness in these proceedings
to Mr. Brown. The proposed method of examination is commonly used, and is the most efficient
method of empaneling a fair and impartial jury in light of the potential for juror prejudice in the
typically media-intensive capital case.

In a capital case such as this, the only way to ensure Mr. Brown a fair and impartial jury is
to conduct voir dire with each individual outside the presence of other jurors. This selection
process may be slightly more time consuming than other methods of jury selection. When an
individual’s life hangs in the balance, a modest increase in the time required for voir dire should

not be a controlling factor. In Ham v. South Carolina, 409 U.S. 524, 534 (1973), the United States

Supreme Court stated that permitting slightly more extensive voir dire may place some “additionall
burden on the administration of justice... ‘it would be far more injurious to permit it to be thought
that persons entertaining a disqualifying prejudice were allowed to serve as jurors and that inquires

233

designed to elicit the fact of disqualification were barred.”” (Marshall, J., concurring and dissenting

in part) (quoting Aldridge v. United States, 283 U.S. 308, 315 (1931) (Hughes, J., concurring)). Al

slightly longer voir dire is a small price to pay for achieving the optimum method of ensuring the

selection of a fair and impartial jury.

A. VOIR DIRE IN THE PRESENCE OF ALL PROSPECTIVE JURORS MAY]
INHIBIT FULL DISCLOSURE OF JUROR PREJUDICE.

It is well-recognized that many aspects of large group voir dire prevent jurors from giving
frank and open responses to the questions asked. Voir dire is functionally an interview for jury

service. Accordingly, the quality of information obtained is controlled by the conditions under
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which the interview is conducted. There are a number of factors that inhibit the honest expression
of opinion when voir dire is conducted in the courtroom in the presence of a large group.

First, the courtroom is an intimidating place for most prospective jurors. They are often|
unaccustomed to and uncomfortable speaking in front of large groups as they must during panel
voir dire. Jurors are fully aware that they will be included or excluded from the jury based upon
their answers to the questions asked. A large panel setting is likely to inhibit even the most
conscientious jurors from responding frankly and openly.

Second, juror responses during voir dire are significantly influenced by what the juror
believes the trial judge expects and wishes to hear. As is often the case, individuals avoid
contradicting or displeasing an interviewer who is perceived as having higher status than the
subject. In the courtroom, the judge is the most highly respected authority figure, and|
consequently, jurors attempt to give responses that they believe will please the judge. In short,
large group voir dire allows prospective jurors the opportunity to review other jurors’ responses
to judicial and attorney questions, and to thereby discern relevant judicial attitudes and tailor their
responses accordingly. When people are questioned by an authority figure such as the trial judge
in a courtroom, they become less open, less candid and are more likely to withhold information.

Third, the expressed attitudes of prospective jurors are affected by what they learn about
the beliefs of other jurors. It is well documented that jurors will attempt to respond during voir
dire in a socially appropriate manner instead of simply speaking truthfully. This tendency is
reinforced by the unfamiliar and highly formal atmosphere that a courtroom presents to most
prospective jurors. Under such conditions of unfamiliarity and uncertainty, the tendency to
conform as closely as possible to the behavior of others is undeniably strong. This tendency will
be even greater in the instant matter as the jurors will likely be confronted with local and national
television media in the courtroom. Consequently, the successive voir dire of individuals in the
presence of a large group, with television cameras present, effectively taints the responses of jurors
questioned later by permitting them to listen to answers given earlier.

Fourth, voir dire frequently focuses on very personal issues about which jurors arej

sometimes hesitant to speak publicly. Potential jurors tend to respond by minimizing the
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information disclosed when subjected to public scrutiny in the presence of a large and unfamiliar
audience. In addition, jurors will often adjust or disguise their responses to match those of other
individuals in the group or to obtain the approval of the Court. In this case, it is likely that there
will be questions posed to prospective jurors concerning very sensitive subjects. There is a great
chance that potential jurors will be too embarrassed to give forthright answers if other jurors are
present. The protection of the venireperson is an important right that must be secured. Press

Enterprise Co. v. Superior Court, 464 U.S. 501 (1984).

Sequestered individual voir dire eliminates or minimizes each of these drawbacks by
providing for individual questioning outside the presence of all other jurors. The process of
identifying juror bias is made more efficient and more effective by eliminating the inhibiting effect
of a large audience and the tendency for potential jurors to incorporate the voir dire testimony of
others into their own. The procedure proposed by Mr. Brown, therefore, significantly enhances
the prospect that he will be tried by a fair and impartial jury.

0
B. THE ACCUSED IS ENTITLED TO ATTORNEY-CONDUCTED,

SEQUESTERED INDIVIDUAL VOIR DIRE TO MINIMIZE THE
PREJUDICIAL EFFECT OF THE DEATH QUALIFICATION PROCESS.

The Sixth Amendment guarantee of a fair and impartial jury precludes potential jurors from|

being excluded from the jury in a capital case based upon general objections to the death penalty

or conscientious or religious scruples against its infliction. Witherspoon v. Illinois, 391 U.S. 510,

522; 88 S.Ct. 1770; 20 L.Ed.2d 776 (1968). The objective of the Witherspoon-Witt inquiry during

voir dire is not to furnish a vehicle for the exclusion of jurors, but to insure against the exclusion

of qualified objectors to the death penalty. Adams v. Texas, 448 U.S. 38, 45; 100 S.Ct. 2521; 65

L.Ed.2d 581 (1980). Hence, a prospective juror may be excluded for cause only if his views
regarding the death penalty “would prevent or substantially impair the performance of his duties
as a juror in accordance with his instructions and his oath.” Id. The death-qualification process
seeks to determine if any prospective jurors would vote against the death penalty without regard|

to the evidence produced at trial because of opposition to the death penalty. People v. Clark, 50

Cal.3d 583, 268 Cal.Rptr. 399, 408 (1990) (citing People v. Adcox, 47 Cal.3d 207, 250, 253
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Cal.Rptr. 55 (1988); Wainwright v. Witt, 469 U.S. at 416. See also, People v. Mattson, 268
Cal.Rptr. 802, 815 (1990).

In our neighboring State of California, in Hovey v. Superior Court, the California Supreme

Court, acting pursuant to its supervisory power over California criminal procedure, held that death-
qualifying voir dire should be sequestered in order to “minimize each juror’s exposure to the death-

qualifying voir dire of others.” Hovey v. Superior Court, 28 Cal.3d 1, 80 — 81, 168 Cal.Rptr. 12§

(1980). The Hovey decision was premised upon the potential prejudicial effects associated with
death-qualifying voir dire in open Court with the entire jury panel present. Specifically, the Court
determined that a reduction in the pre-trial emphasis on penalty should minimize the tendency of
a death-qualified jury to presume guilt and expect conviction. Id. at 80. While individual and
sequestered death-qualifying voir dire is not constitutionally required, it is less susceptible to error,
and remains the most effective means of minimizing the deleterious effects of exposing each juror

to the death-qualifying voir dire of others. Trujillo v. Sullivan, 851 F.2d 597, 606 (10th Cir. 1987),

McCorquodale v. Balkcom, 721 F.2d 1493, 1498 (11th Cir. 1983); People v. Anderson, 240

Cal.Rptr. 585; 43 Cal.2d 1134, 1136 (1987); McCorquodale, 721 F.2d at 1498. Given the frailty

of human institutions and the enormity of the jury's decisions to take or spare a life, trial courts
must be especially vigilant to safeguard the neutrality, diversity and integrity of the jury to which
society has entrusted the ultimate responsibility for life or death. Hovey, 28 Cal.3d at 81.
Notwithstanding the fact that California has re-legislated their juror voir dire procedures,
the reasoning in Hovey is still sound. The Superior Courts in California still have great discretion
in their jury selection procedures. The Defendant contends that voir dire conducted in open court
is not constitutionally sufficient in light of the circumstances of this case. The potential for
prejudice, which was the underlying rationale of Hovey, is clearly present in this case because the

Witherspoon-Witt determination will necessarily involve discussion of the fact that the prosecution

seeks the death penalty for the Defendant. The Defendant’s attorneys must be permitted to inquire
about the prospective jurors attitudes toward imposing a death verdict and their willingness to|
follow instructions regarding mitigation.

Moreover, death-qualifying voir dire of the entire jury panel in open Court is unlikely to
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elicit sufficient information to determine whether any individual juror excused for cause is actually
unable to set aside his or her opposition to the death penalty. Such a procedure would place counsel
for the Defendant in an impossible position. Counsel might have reason to believe certain excluded
jurors were actually qualified, but could not prove it without further questions designed to elicit a
clear and unambiguous response, and would have serious disincentives to pose such questions inl
open Court. Hence, death-qualifying voir dire of the entire venire is impracticable because it will
furnish the prosecution with a vehicle for the exclusion of jurors on a broader basis than permitted

by Adams v. Texas and Witherspoon.

Finally, with respect to high-profile cases, the Ninth Circuit Court of Appeals has said:

[Wlhen pretrial publicity is great, the trial judge must exercise
correspondingly great care in all aspects of the case relating to
publicity which might tend to defeat or impair the rights of an
accused. The judge must insure that the voir dire examination of
the jurors affords a fair determination that no prejudice has been
fostered. . . . He must determine whether “the nature and strength
of the opinion formed are such as in law necessarily raised the
presumption of partiality.” Reynolds v. United States, 98 U.S. 145,
156, 25 L.Ed. 244 (1878).

Individual questioning is designed to keep other potential members of the jury from being
exposed to publicity of which they may not be aware. This procedure of individual questioning is|
recommended by the American Bar Association in its Standards Relating to Fair Trial and Free
Press § 3.4 (1968). Thus, this Court should allow the defense to conduct individually sequestered
voir dire at the upcoming trial of this matter to ensure that the Defendant’s Fifth, Sixth, and
Fourteenth Amendment rights under the U.S. Constitution are met.

III. CONCLUSION

For the foregoing reasons, the Defendant, ROBERY BROWN, JR., respectfully requests|
that this Court enter an Order allowing the defense to conduct individual sequestered voir dire of
prospective jurors at the upcoming trial of this matter.
1
1
1

-10-
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DATED this 18" day of July, 2016.

Respectfully Submitted by:

By: /s/ Andrea Luem

ANDREA L. LUEM, ESQ.
Nevada Bar No.: 008844

400 S. Fourth Street, Suite 280
Las Vegas, NV 89101

Phone: (702) 600-8403

Email: andrea@luemlaw.com

By: /s/ Amanda Gregory

AMANDA S. GREGORY, ESQ.
Nevada Bar No. 11107
GREGORY AND WALDO, LLC
324 S. Third Street #2

Las Vegas, Nevada 89101

Phone: (702) 830-7925

Email: asgi@ eregorvandwalido.com

-11-
627




e e e =) TRV L S S I A"

NN N NN NN NN R e e e e e e e
O 1 N W B WD =D DO 0NNt W N e o

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of Defendant’s foregoing
MOTION FOR INDIVIDUAL SEQUESTERED VOIR DIRE will be served or was served on

the appropriate parties hereto in the manner(s) stated below:

TO BE SERVED BY THE COURT VIA ELECTRONIC FILING: The foregoing document will
be served by the court’s electronic filing system, Odyssey File & Serve, via courtesy copy and
hyperlink to the document. On July 18%, 2016, the foregoing document was submitted for
electronic filing with the court and the following persons are on the courtesy copy list to receive

an electronic notice of the transmission at the e-mail addresses stated below:

TO:  Clark County District Attorney’s Office
Email: Motions(@clarkcountyda.com
TO: COLLEEN BAHARAYV, Deputy District Attorney,

Email: Colleen. Baharaviwclarkcountvda.com

TO: RICHARD SCOW, Chief Deputy District Attorney

Email: Richard.Scow@clarkcountyda.com

SERVED BY UNITED STATES MAIL: On July 18, 2016, I served the following persons and/of]
entities at the last known addresses by placing a true and correct copy thereof in a sealed envelope
in the United States Postal Service, First-Class, prepaid postage affixed thereto, and addressed as

follows:
Robert Brown, Jr.
Clark County Detention Center
330 S. Casino Center Blvd.
Las Vegas, Nevada 89101

By:  /s/ Andrea Luem
An Employee of The Law Offices of
Andrea L. Luem, Esq.
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02/10/2017 03:02:37 PM

OPPS Qe b s

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #1565

COLLEEN R. BAHARAV
Chief Deputy District Attorney
Nevada Bar #11777

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

~Vs- CASE NO: (C-14-299234-1

ROBERT BROWN, .
46006120 DEPT NO: IX

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION FOR A BILL OF PARTICULARS

DATE OF HEARING: FEBRUARY 22,2017
TIME OF HEARING: 9:00 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through COLLEEN R. BAHARAYV, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Opposition to Defendant’s Motion for a
Bill Of Particulars.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/!
/!
/!
/!
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STATEMENT OF THE CASE

On December 11, 2012, Robert Brown, Jr. (hereinafter “Defendant”) was charged by
way of Criminal Complaint with: Count I — Invasion of the Home While in Possession of a
Deadly Weapon (Category B Felony — NRS 205.067); Count I — Burglary While in Possession
of a Deadly Weapon (Category B Felony — NRS 205.060); Count III — Murder with Use of a
Deadly Weapon (Category A Felony — NRS 200.010, 200.030, 193.165); Counts [V and V —
Attempt Murder with Use of a Deadly Weapon (Category B Felony — NRS 200.010, 200.030,
193.330, 193.165); and Count 6 — Possession of Firearm by Ex-Felon (Category B Felony —
NRS 202.360). A warrant of arrest issued for Defendant on December 11, 2012, as Defendant
was believed to have fled the jurisdiction.

Defendant was not booked on the warrant until April 11, 2014. He appeared in court
on April 17, 2014, and counsel was appointed for him. Defendant’s preliminary hearing was
set for June 10, 2014.

On April 28, 2014, the State filed an Amended Criminal Complaint adding Counts VII-
XIV - Discharge of Firearm From or Within a Structure (Category B Felony — NRS 202.287)
and Count XV — Child Abuse, Neglect, or Endangerment with Use of a Deadly Weapon
(Category B Felony — NRS 200.508(1); 193.165). Defendant’s preliminary hearing was
ultimately reset to July 1, 2014, as new counsel needed to be appointed.

Prior to Defendant’s preliminary hearing on July 1, 2014, the State filed a Second
Amended Criminal Complaint amending the theory of prosecution under Count III and
altering the underlying felony supporting Count VI. Following the presentation of evidence,
Count V was also amended by interlineation to allege a different theory of prosecution based
upon the evidence presented at the preliminary hearing. The Court ultimately held Defendant
to answer on Counts I — XIV as alleged in the Second Amended Criminal Complaint and
continued its decision on Count XV to review case law provided by the defense, Clay v. State,
129 Nev. Adv. Op. 48, 305 P.3d 898 (2013). On July 3, 2014, after reviewing the case law
provided by the defense and hearing arguments from both parties, the Court held Defendant

to answer on Count XV as well.
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The State filed an Information on July 17, 2014, charging Defendant with: Count I —
Invasion of the Home While in Possession of a Deadly Weapon (Category B Felony — NRS
205.067); Count II — Burglary While in Possession of a Deadly Weapon (Category B Felony
— NRS 205.060); Count III — Murder with Use of a Deadly Weapon (Category A Felony —
NRS 200.010, 200.030, 193.165); Counts IV and V — Attempt Murder with Use of a Deadly
Weapon (Category B Felony — NRS 200.010, 200.030, 193.330, 193.165); Count VI —
Possession of Firearm by Ex-Felon (Category B Felony — NRS 202.360); Counts VII-XIV —
Discharge of Firearm From or Within a Structure (Category B Felony — NRS 202.287); and
Count XV — Child Abuse, Neglect, or Endangerment with Use of a Deadly Weapon (Category
B Felony — NRS 200.508(1); 193.165). Defendant was arraigned on July 21, 2014. He pled
not guilty and invoked his right to a trial within 60 days. Defendant’s trial was set for
September 2, 2014.

The State filed a Notice of Intent to Seek Death Penalty on August 8, 2014. In support
of its intent to seek the death penalty, the State alleged the following aggravating
circumstances: (1) the murder was committed by a person who had been convicted of a felony
involving the use or threat of violence to the person of another (NRS 200.033(2)) — based upon
Defendant’s 1998 felony conviction out of California for Carjacking; (2) the murder was
committed by a person who had been convicted of a felony involving the use or threat of
violence to the person of another (NRS 200.033(2)) — based upon Defendant’s 1998 felony
conviction out of California for Corporal Injury to Spouse; (3) the murder was committed by
a person who had been convicted of a felony involving the use or threat of violence to the
person of another (NRS 200.033(2)) — based upon Defendant’s potential conviction for the
Attempt Murder of Esther Maestas in the instant case; (4) the murder was committed by a
person who had been convicted of a felony involving the use or threat of violence to the person
of another (NRS 200.033(2)) — based upon Defendant’s potential conviction for the Attempt
Murder of K.H.; (5) the murder was committed by a person who knowingly created a great
risk of death to more than one person by means of a weapon, device or course of action which

would normally be hazardous to the lives of more than one person (NRS 200.033(3)); and (6)
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the murder was committed while the person was engaged, alone or with others, in the
commission of, or an attempt to commit or flight after committing or attempting to commit
invasion of the home or burglary, and the person charged killed or attempted to kill the person
murdered (NRS 200.033(4)). The State filed its Notice of Evidence in Support of Aggravating
Circumstances on August 19, 2014.

At Defendant’s calendar call on August 21, 2014, Defendant’s counsel indicated that
they would not be prepared to proceed given that the State filed a Notice of Intent to Seek
Death Penalty as well as the fact that Defendant’s trial was set within thirty (30) days of his
initial arraignment in District Court. Upon inquiry by the Court, Defendant refused to waive
his right to have a trial within 60 days, so the Court ordered that the trial date of September 2,
2014, stand unless the parties could agree otherwise. Defendant’s counsel subsequently met
with Defendant and on September 2, 2014, Defendant agreed to waive his right to a trial within
60 days and continue the trial. After Defendant expressed concerns regarding his counsel, the
Court set a status check on Defendant’s concerns and on resetting the trial. Defendant’s trial
was ultimately reset for June 8, 2015.

The preliminary hearing transcripts in this case were filed on September 11, 2014.
Defendant filed a Petition for Writ of Habeas Corpus on October 10, 2014. The State’s Return
to Writ was filed on October 27, 2014. The Court held a hearing on Defendant’s petition on
October 30, 2014. Following the arguments of counsel, the court denied Defendant’s Petition
for Writ of Habeas Corpus. The Order denying Defendant’s petition was filed on November
25,2014.

On March 3, 2015, Defendant filed a Motion to Dismiss Counsel and Appointment of
Alternative Counsel. Defendant subsequently filed complaints with the Nevada State Bar
against his counsel. On April 9, 2015, the Court granted Pete Christiansen and Joshua
Tomsheck’s motions to withdraw as counsel and set the case for appointment of alternate
counsel. Andrea Luem confirmed as counsel on April 16, 2015. Defendant’s trial setting was
vacated and the case was set for a hearing to determine a new trial date.

/17
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At a status check on trial setting on June 11, 2015, Defendant’s trial was reset to August
19, 2016. Per counsel, the timing was due to the need to hire a mitigation expert, conduct
further investigation, and file motions. On October 27, 2015, counsel filed several motions
including: 1) Motion to Declare Nevada’s Death Penalty Statutes Unconstitutional; 2) Motion
for Discovery; 3) Motion for Jury Questionnaire; and 4) Motion to Compel Production of
Defendant’s Direct and Vicarious Statements. The State filed its opposition to Defendant’s
Motion to Declare Nevada’s Death Penalty Statutes Unconstitutional on November 5, 2015,
and filed oppositions to the remainder of Defendant’s motions on November 18, 2015.

The Court held a hearing on Defendant’s motions on December 15, 2015. The Court
granted Defendant’s request for a jury questionnaire, most of Defendant’s discovery requests,
and Defendant’s request for his statements. The Court continued Defendant’s motion
regarding the constitutionality of the death penalty statute to February 23, 2016.

At a status check on trial readiness on January 21, 2016, the defense indicated they
were on track to be ready for the trial setting in August. On March 15, 2016, counsel requested
that their motion to declare the death penalty unconstitutional be taken off calendar so that
they could file additional motions. The Court granted that request. The Court also set a status
check on the jury questionnaire for July 21, 2016.

On July 11, 2016, Defendant filed a Motion to Dismiss Counsel as well as a Motion to
Proceed “Pro-Se” and Appoint “Stand-in-Counsel.” His attorneys, meanwhile, filed the
following motions on July 18, 2016: 1) Motion for an Order Permitting Discovery of Records
Pertaining to Family Life of Victim; 2) Motion for the Court to Disclose its Views Regarding
the Imposition of Capital Punishment; 3) Motion to Prohibit Evidence and Argument
Concerning Mitigating Circumstances not Raised by Defendant; 4) Motion for Court to Allow
Presentation of Evidence to the Jury of the Disproportionality and Arbitrariness and
Unfairness of a Death Sentence; 5) Motion to Preclude the Court from Participating in
Rehabilitation of Potential Jurors; 6) Motion to Bar the Admission of Cumulative Victim
Impact Evidence in Violation of the Due Process Clause; and 7) Motion for Individual

Sequestered Voir Dire.
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On July 21, 2016, counsel announced not ready for the August trial setting as they were
trying to locate additional witnesses. The State had no objection to continuing the trial. The
Court ordered Defendant and his counsel to meet, however, prior to addressing Defendant’s
Motion to Dismiss Counsel. Defendant’s counsel indicated Defendant refused to meet with
them so the Court ordered Defendant to meet with his counsel. The Court then set a status
check on August 2, 2016, to readdress the issue. At that date, the Court had a discussion with
Defendant regarding self-representation and continued the case to have a hearing outside of
the State’s presence on August 5, 2016.

Ultimately, the Court had Defendant evaluated to determine whether or not he
understood the proceedings. He was found competent. Accordingly, on September 15, 2016,
the Court conducted a Faretta Canvass on the Defendant. The Court found that Defendant was
competent to represent himself, that he understood the nature of the charges and the
ramifications of representing himself. At that time, Defendant requested that all of the motions
pending be withdrawn. The Court granted Defendant’s request. The Court also ordered the
State to produce a hard copy of its discovery for Defendant and to provide it to him in open
court on September 22, 2016. On September 22, 2016, Defendant was handed the entire file
of his prior counsel Ms. Luem including their mitigation file, with the exception of 1200 pages
of medical records. The State also prepared and provided its discovery, absent any audio discs,
to Defendant. The Court appointed an investigator and set the case for a status check on
October 6, 2016.

On October 6, 2016, the Court noted that Defendant had chosen to represent himself
but the Court would have standby counsel. The Court also informed the parties that it would
have hearings outside of the presence of the district attorney if necessary to help the case
proceed. Defendant’s investigator Alberto Fuentes was present and able to ask any questions
he deemed appropriate at that time.

At the next status check date on October 25, 2016, the Court excused the State from the
courtroom and held a hearing with Defendant. Once the State was allowed back into the

courtroom, the Court informed the parties that it was going to decline to appoint a different
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standby lawyer other than Ms. Amanda Gregory or her partner Jennifer Waldo. Upon inquiry
by the Court, the State advised that it would provide any witnesses addresses to Mr. Fuentes,
but requested that these addresses remain confidential from Defendant. Defendant’s trial was
then reset to its current setting of March 20, 2017.

Defendant filed the instant motion on January 30, 2017. The State’s opposition is as
follows.

ARGUMENT

Defendant appears to be claiming that the Information is not sufficiently specific

because it fails to identify an “actor” in the charges. See Defendant’s Motion for a Bill of

Particulars, pp 6:1-18. He appears to also believe that since the State has not charged him by
a name he chooses to use, the State has failed to identify an actor in this case. Id. Defendant’s
claim is without merit and his request for a bill of particulars should be denied.

NRS 173.075 provides:

1. The indictment or the information must be a plain, concise
and definite written statement of the essential facts constituting the
offense charged.

2....It may be alleged in a single count that the means by which
the defendant committed the offense are unknown or that the
defendant committed it by one or more specified means.

NRS 173.075 (2013).

It is well established that Nevada is a notice-pleading jurisdiction and not a common
law pleading jurisdiction, where factually detailed pleadings are required. State v. McKiernan
17 Nev. 224, 227, 30 Pac. 831 (1882); Garnick v. First Judicial District Court, 81 Nev. 531,
535,407 P.2d 163 (1965). Thus, in accordance with the notice pleading standard, it is evident

that the purpose of a charging document is “solely to put the defendant on formal written notice

of the charge he must defend.” Sanders v. Sheriff, 85 Nev. 179, 182,451 P.2d 718, 720 (1969).

“The complaint is a written statement of the essential facts constituting the public offense
charged.” NRS 171.102 (2013). The primary inquiry is not into whether the charging

document could have been more artfully drafted, but whether the defendant was given
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adequate notice of the crime charged. Sheriff v. Levinson, 95 Nev. 436, 437, 596 P.2d 232,
234 (1979).

To require the State to provide a bill of particulars, there must be some prima facie
showing the charging document is so vague or indefinite Defendant is left without any notice
of what the State intends to prove at the time of trial. Moreover, the purpose of a bill of
particulars is to enable Defendant to prepare an adequate defense at the time of trial, and not
to enter the trial without any idea of what will be presented to the jury.

For example, in United States v. Ayers, 924 F.2d 1468 (1991), the defendant was

charged in an indictment which contained five different theories of the government’s case,
along with fifteen separate instances of conduct supporting those theories. Defendant
requested a bill of particulars, arguing he had no notice of how the government was going to
present its case, and therefore could not adequately prepare a defense. Id. at 1483-84. The
defendant’s request was denied by the trial court, and he appealed. Id. In ruling the trial court
did not err in denying the defendant’s request, the Ninth Circuit Court of Appeals recognized

that a bill of particulars serves three functions:
[T]o inform the defendant of the nature of the charges against him
with sufficient precision to enable him to prepare for trial, to avoid or
minimize the danger of surprise at the time of trial, and to enable him
to plead his acquittal or conviction in bar of another prosecution for
the same offense when the indictment itself is too vague, and
indefinite for such purposes.

Id. (quoting United States v. Giese, 597 F.2d 1170, 1180 (9th Cir. 1979) (internal citations

omitted). The Court went on to note the defendant was not entitled to a bill of particulars,
regardless of the multiple theories alleged in the indictment because the indictment contained
notice of the charges, was sufficiently specific enough, and moreover, the defendant had been
provided with a substantial amount of discovery by the government to assist him in preparing
a defense. Id.

The State has alleged in an Information the following:

That ROBERT BROWN JR., the Defendant(s) above named,
having committed the crimes of INVASION OF THE HOME
WHILE IN POSSESSION OF A DEADLY WEAPON (Category

8
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B Felony — NRS 205.067 — NOC 50437); BURGLARY WHILE
IN POSSESSION OF A DEADLY WEAPON (Category B
Felony — NRS 205.060 - NOC 50426); MURDER WITH USE OF
A DEADLY WEAPON (Category A Felony — NRS 200.010,
200.030, 193.165 — NOC 50001); ATTEMPT MURDER WITH
USE OF A DEADLY WEAPON (Category B Felony — NRS
200.010, 200.030, 193.330, 193.165 - NOC 50031);
POSSESSION OF FIREARM BY EX-FELON (Category B
Felony — NRS 202.360 — NOC 51460); DISCHARGE OF
FIREARM FROM OR WITHIN A STRUCTURE (Category B
Felony — NRS 202.287 — NOC 51445) and CHILD ABUSE,
NEGLECT, OR ENDANGERMENT WITH USE OF A
DEADLY WEAPON (Category B Felony — NRS 200.508(1);
193.165 — NOC 55228), on or about the 7th day of December,
2012, within the County of Clark, State of Nevada, contrary to the
form, force and effect of statutes in such cases made and provided,
and against the peace and dignity of the State of Nevada, |[...]

The State then went on to list all of the charges in detail it alleged the Defendant committed
and how he committed those offenses. While his name is not listed in each charge, the State
alleged that he committed all of the crimes charged. Accordingly, Defendant’s claim that the
Information does not identify an “actor” is incorrect.

To the extent that Defendant is claiming that the State must address him by his chosen
name of “Yahshua Ariyl Ha-kohen,” the State is not in the business of addressing defendants
by other than their legal names. Defendant’s August 22, 2012, Nevada Seasonal Resident ID

issued by the Nevada Department of Motor Vehicles lists Defendant’s name as Robert Brown

Jr. It was signed by Defendant as ﬁ @ ﬂ R

Clearly, had Defendant intended his legal name to be “Yahshua Ariyl Ha-kohen” Defendant
should have legally changed his name. Unless and until that happens, the State will continue

referring to Defendant by his legal name.

'To preserve Defendant’s privacy and the privacy of any family members located at the address listed on Defendant’s
Seasonal Resident ID, the State is declining to attach a copy of this ID to this motion. The State will have a copy present
in Court, however, so that the Court may review it.

9
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Defendant has not demonstrated how he has been given inadequate notice of the
charges against him. It also bears noting that in this case, a preliminary hearing was already
held, and thus Defendant was put on notice that he was being accused of the charges the State
was proceeding on. Defendant has not been deprived of notice to prepare a defense for trial,
and thus, his request should be denied in its entirety.

CONCLUSION

Based upon the foregoing, the State respectfully requests that Defendant’s motion be
denied.

DATED this 10th day of February, 2017.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #1565

BY /s/ Colleen R. Baharav
COLLEEN R. BAHARAV
Chief Deputy District Attorney
Nevada Bar #11777

10
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 13th day of

February, 2017, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

ROBERT BROWN, #6006120
CCDC

330 S. Casino Center Blvd.
Las Vegas, Nevada 89101

BY: /s/J. Georges
Secretary for the District Attorney's Office

CERTIFICATE OF ELECTRONIC TRANSMISSION
I hereby certify that service of the above and foregoing was made this 10th day of

February, 2017, by electronic transmission to:

ALBERTO FUENTES, Investigator
E-mail Address: manitopi@yahoo.com

BY: /s/J. Georges
Secretary for the District Attorney's Office

CB/cb/VCU(DVU)
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A b s

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA,
CASE NO. C-14-299234-1

)
)
Plaintiff, )
Vs )
- ) DEPT. IX
ROBERT BROWN, JR., 3
)
Defendant. ;
)
)
CERTIFICATE OF SERVICE

| hereby certify that | am an employee of the Eighth Judicial District
Court, Department IX, and that on this day | served copies of the following
transcripts: April 16, 2015; May 14, 2015; March 24, 2015; April 9, 2015; November
24, 2015; January 21, 2016 by mailing, electronic mail, or placing a copy in the

Clerk’s Office attorney folder for:

Richard Scow, Esq. - (DA Criminal)

Robert Brown, #6006 120 - Defendant
CCDC

330 8. Casino Center Boulevard

Las Vegas, Nevada 89101
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DATED this 15" Day of March, 2017
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Yvette G. Sison, Court Recorder
ighth Judicial District Court, Dept.IX
200 Lewis Avenue

Las Vegas, Nevada 89155

(702) 671-4391
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A b

STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

COLLEEN R. BAHARAV

Chief Deputy District Attorney

Nevada Bar #11777

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

THE STATE OF NEVADA,

DISTRICT COURT
CLARK COUNTY, NEVADA

Plaintiff,
-VS- CASE NO: C-14-299234-1

ROBERT BROWN, JR,, DEPTNO: IX

#6006120

Defendant.

discs:’

RECEIPT OF COPY
The State hereby provides the following items of discovery for Defendant on three

DISC 1:
Bates Numbered Documents

L.

S

BROWN 0000001-0000005 — 1997 California Police Report

BROWN 0000006-0000009 — 1997 California Police Report

BROWN 0000010-0000021 — 1998 JOC

BROWN 0000022-0000035 — 1998 PSI

BROWN 0000036-0000045 — 121207-4412 Jimmy Durante #232 Search Warrant

. BROWN 0000046-0000053 — 121207-4412 5421 E Harmon #E-13 Search Warrant

BROWN 0000054-0000070 — 121207-4412 Autopsy Report
BROWN 0000071-0000072 — 121207-4412 Autopsy Scene Report and Evidence

Impound
BROWN 0000073-0000074 — 121207-4412 Ballistics Report

! Please note, some of these documents, photographs and audio files may be duplicates.

659 wA2012\2012R\9N75\12F19975-ROC-(3_21_17_Disco)-001.docx
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10. BROWN 0000075 — 121207-4412 Canyon Pointe Apts Complex Map

11.BROWN 0000076 — 121207-4412 Consent to Search Apt #E-12

12.BROWN 0000077-0000080 — Declaration of Warrant Summons

13.BROWN 0000081-0000083 — 121207-4412 DNA Report

14. BROWN 0000084-0000086 — Esther Maestas Follow Up Scene Report

15.BROWN 0000087 — 121207-4412 Fingerprint Report

16.BROWN 0000088-0000090 — 121207-4412 Hospital Scene Report and Evidence
Impound

17.BROWN 0000091-0000102 — 121207-4412 Nissan Search Warrant

18. BROWN 0000103-0000104 — 121207-4412 Scene Diagram

19.BROWN 0000105-0000118 — 121207-4412 Scene Report and Evidence Impound

20.BROWN 0000119-0000122 — 121207-4412 Susp Veh Processing and Impound

21.BROWN 0000123-0000130 — 121207-4412 Unit Log

22.BROWN 0000131 — 121208-1038 Death of Original Owner (Firearm)

23.BROWN 0000132 — 121208-1038 Firearm Trace Results

24.BROWN 0000133-0000136 — 121208-1038 Gun Recovery Scene Report & Evidence
Impound

25.BROWN 0000137-0000147 — AMR Records

26.BROWN 0000148-0000151 — Arrest and Search Warrants

27.BROWN 0000152-0000155 — Arrest Warrant

28.BROWN 0000156 — Booking Photo of Defendant

29.BROWN 0000157 — Buccal Swab Consent

30.BROWN 0000158 — CA Booking Photo on LV Warrant

31.BROWN 0000159 — CA DMV

32.BROWN 0000160-0000181 — CAD and UNIT LOG

33.BROWN 0000182-0000232 — CCDC Records August 2014 Part 2

34.BROWN 0000231-0000274 — CCDC Records August 2014

35.BROWN 0000275-0000303 — CCDC Records June 2015

36.BROWN 0000304 — COR CCW Records

37.BROWN 0000305 — COR Gun Registration

38.BROWN 0000306-0000322 — Coroner’s Records

39.BROWN 0000323-0000342 — Fire Department Records

40.BROWN 0000343-0000345 — LAPD Nissan SW Return

41.BROWN 0000346-0000348 — Lease Agreement — Suspect Apt

42.BROWN 0000349-0000351 — Lease Agreement — Victim Apt #E-13

43.BROWN 0000352 — Letter from CA DOC

44, BROWN 0000353 — Letter of Notification from CA Governor’s Office

660 wi201212012F\199\75\12F19975-ROC-(3_21_17_Disco)-001.docx
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45.BROWN 0000354-0000419 — LVMPD CSA Records and Report from Gun Retrieval
46. BROWN 0000420 — Nichole Nick — Death Certificate

47.BROWN 0000421 -~ NV DMV ID

48. BROWN 0000422 - NV DMV

49.BROWN 0000423-0000556 — Preliminary Hearing Transcript
50.BROWN 0000557 — Photo of Robert Brown Passport

51.BROWN 0000558 — Teletype from LAPD Requesting Governor’s Warrant
52. BROWN 0000559 — Brocius, John Handwritten Statement

53.BROWN 0000560-0000572 — Brocius, John — VS_Redacted

54.BROWN 0000573-0000575 — Joel Albert — CSA Notes

55.BROWN 0000576-0000577 — Joel Albert — CSA Report

56. BROWN 0000578-0000579 — Robbie Dahn — CSA Notes

57.BROWN 0000580-0000582 — Robbie Dahn — CSA Report

58.BROWN 0000583-0000584 — Shandra Lynch — Crime Scene Diagram
59.BROWN 0000585-0000586 — Shandra Lynch — Crime Scene Diagrams
60. BROWN 0000587-0000589 — Shandra Lynch — CSA Notes

61.BROWN 0000590-0000592 — Terry Martin — CSA Notes

62.BROWN 0000593-0000597 — Terry Martin — CSA Report

63. BROWN 0000598-0000608 — Amy Nemcik — CSA Notes

64. BROWN 0000609-0000614 — Amy Nemcik — CSA Report

65.BROWN 0000615-0000618 — Alan Petersen — CSA Notes

66. BROWN 0000619-0000621 — Alan Petersen — CSA Report

67. BROWN 0000622-0000624 — Vincent Roberts — CSA Notes

68. BROWN 0000625-0000626 — Vincent Roberts — CSA Report

69. BROWN 0000627-0000634 — William Speas — CSA Report

70. BROWN 0000635 — Nick, Nichole - DMV w Photo

71.BROWN 0000636-0000637 — Nick, Nichole - DMV

72.BROWN 0000638 — Brown Certification

73.BROWN 0000639-0000733 — Brown Med Records CCDC

74.BROWN 0000734-0000737 — 121207-4412 ICR — Annette Darr Redacted
75.BROWN 0000738-0000741 — 121207-4412 Declaration of Warrant Summons
76.BROWN 0000742-0000761 — 121207-4412 Officer’s Report

77.BROWN 0000762 — 121207-4412 Vehicle Impound

78. BROWN 0000763-0000765 — Taylor, Kimberly — DNA Report
79.BROWN 0000766 — Gouldthorpe, Heather — Fingerprint Report
80.BROWN 0000767-0000768 — Kyrlo, James — Ballistics Report
81.BROWN 0000769-0000770 — Robert Brown custody info at LAPD

661 w\2012\2012R\19NTS\12F19975-ROC-(3_21_17_Disco)-001.docx
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82.BROWN 0000771 — Subpoena Return — LA PD

83.BROWN 0000772-0000799 — Maestas, Angela — VS _Redacted

84, BROWN 0000800-0000802 — Photo Lineup — Maestas, Angela_Redacted
85.BROWNO0000803-0000819 — Maestas, Kathleen VS _Redacted

86. BROWN 0000820-0000822 — Photo Lineup — Maestas, Kathleen Redacted
87.BROWN 0000823-0000826 — 121207-4412 Susp Veh Processing and Impound
88.BROWN 0000827 — 121207-4412 Vehicle Impound

89.BROWN 0000828-0000830 — LAPD Nissan SW Return

90.BROWN 0000831-0000848 — LAPD Search Warrant for Nissan

91.BROWN 0000849 — NCIC Hit on Nissan

92.BROWN 0000850 — Nissan CA Registration

93.BROWN 0000851-0000857 — Nissan Pathfinder Records

94. BROWN 0000858-0000864 — O’Brien, John — VS Redacted

95.BROWN 0000865-0000878 — Officer M. Kehrli — VS

96.BROWN 0000879-0000892 — Officer Kehrli — VS

97.BROWN 0000893-0000899 — CA DOC Abstract of Judgment (2)

98. BROWN 0000900-0000906 — CA DOC Abstract of Judgment

99.BROWN 0000907-0000925 — Defendants California JOC

100. BROWN 0000926-0000983 — LA Preliminary Hearing Transcript 1997
101. BROWN 0000984-0001032 — LA Police Reports 1997

102. BROWN 0001033-0001043 — LAPD Records on Attempt Murder Case
103. BROWN 0001044 — Records Request Letter to CA Department of Corrections
104. BROWN 0001045-0001099 — Robertson, Mark — VS _Redacted

105. Sprint Records

BROWN 0001100 —2014-202746-663887

BROWN 0001101-0001103 —2014-202746-663888

BROWN 0001104-0001105 —2014-202746-663891

BROWN 0001106-0001109 — Sprint Letter re Subpoena

BROWN 0001110-0001120 — Sprint Subscriber History for 818-220-9097
BROWN 0001121-0001122 -2012-369280-0002

BROWN 0001123-0001131 —Copy of 2012-369280-0001

106. BROWN 0001132 - 121207-4412 Stanlake, Cody Handwritten Statement
107. BROWN 0001133-0001143 — Stanlake, Cody — VS_Redacted

108. BROWN 0001144-0001146 — 121204-4412 Maestas, Esther Redacted
109. BROWN 0001147-0001168 — Esther Maestas VS_Redacted

110. BROWN 0001169-0001171 — Maestas, Esther - DMV

111. BROWN 0001172-0001208 — 121207-4412 Higgins, Kayla 12-08-2012

® e Ao o

662 wi2012\2012F\199\75\12F19975-ROC~(3_21_17_Disco)-001.dacx
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CAC(2)

112.
113.
114.

115.

116.

Audio Files
117.
118.
119,
120.

BROWN 0001209-0001245 — 121207-4412 Higgins, Kayla 12-08-2012 CAC
BROWN 0001246-0001271 — Flowers, Tia— VS_Redacted
DNA Lab Case File
Original
i. Case Communications
1. BROWN 0001433 — DNA 13-00480 com.log
2. BROWN 0001434-0001436 — DNA 13-00480 email from det.
3. BROWN 0001437-0001438 — DNA 13-00480 email from det.
ii. Forensic Laboratory Examination Requests
1. BROWN 0001439-0001440 — RFLE 1
2. BROWN 0001441-0001442 —~RFLE 2
iii. Worksheets
1. BROWN 0001443-0001450 — Worksheet (1) KDD
2. BROWN 0001451-0001463 — Worksheet (2) KDD
3. BROWN 0001464-0001469 — Worksheet (3) KDD
iv. BROWN 0001272-0001402 — Case File
v. BROWN 0001403-0001429 — Full Case Report
vi. BROWN 0001430-0001432 — Report of Examination
Supplemental (stat update)
i. BROWN 0001470-0001485 — Notice of Amendment of the FBIs STR
ii. BROWN 0001486-0001494 — Supplemental Case File
iii. BROWN 0001495-0001497 — Supplemental Report of Examination
iv. BROWNO0001498-0001500 — Supplemental Review Documentation
v. BROWN 0001501-0001505 — Supplemental Worksheet
vi. BROWN 0001506-0001512 — Supplemental Case Record
LP —Lab Case File
BROWN 0001513-0001519 — Case Notes
BROWN 0001520 — Report of Examination
FATM - Lab Case File
BROWN 0001521-0001543 — Report of Examination

121207-4412 Brocius, John — VS
121207-4412 Flowers, Tia— VS
121207-4412 Higgins, Kayla— VS CAC
121207-4412 Maestas, Angela — VS

663 wi\2012\2012\190\75\12F19975-ROC-(3_21_17_Disco)-001.docx
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121.
122,
123.
124,
125.
126.
127.
128.
129.
130.
131.
132.

Photo Files
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.

143.

144.
145.

Other Files
146.

DISC 2:
147.

121207-4412 Maestas, Esther — VS

121207-4412 Maestas, Kathleen - VS

121207-4412 Obrien, John ~ VS

121207-4412 Officer M. Kehrli —~ VS

121207-4412 Robertson, Mark — VS

121207-4412 Stanlake, Cody — VS

121207-4412 911

121208-1038 911

121207004412 — 420 5421 E Harmon Ave — Calls
121207004412 — 420 5421 E Harmon Ave — SE Radio
121207004412 — 420 5421 E Harmon Ave — Timed Admin
533 jail calls from April 14, 2014-June 8, 2015

Map of Crime Scene and Location of Gun
Robert Brown Birth Certificate Photo
Robert Brown CA DL and SS Card Photo
Robert Brown NV DMV Photo

Search Warrant 4475 Jimmy Durante
Search Warrant 5421 E Harmon

Search Warrant Close-Up 5421 E Harmon
182 Autopsy Photos

Nick, Nichol — DMV Photo

DNA Lab Case File

6 Images

FATM - Lab Case File

56 total files in Images, 24 jpegs

2006 Nissan Pathfinder

Maestas, Esther — DMV Photo

ATL

121207-4412
766 Images

664 wi201212012R\199\75\12F19975-ROC~(3_21_17_Disco)-001.docx
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DISC 3:
148.

149.

150.

151.
152.
153.
154.
155.

121208-1038

. 27 Images

Autopsy Photos

. 180 Images

Crime Scene and Autopsy Photographs

. Autopsy CSA Photos

i. 143 Images

. Crime Scene

i. 411 Images

. Esther Maestas

i. 83 Images

. Gun Recovery

i. 27 Images

. Impounded Evidence

i. 43 Images

. SW Defendants Apartment

i. 66 Images

. SW Defendants Vehicle

i. 20 Images
2006 Nissan Pathfinder
Google Earth Image of Apartments
Search Warrant 4475 Jimmy Durante
Search Warrant 5421 E Harmon
Search Warrant Close Up 5421 E Harmon

RECEIPT OF COPY of the above and foregoing discovery is hereby acknowledged

this Z%V&ay of March, 2017.

cb/veu

‘0. BOX 401272
Las Vegas, Nevada $9140

665 wi20122012F\199\75\12F19975-ROC-(3_21_17_Disco)-001.docx




CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 24th day of
March, 2017, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

ROBERT BROWN JR

ID# 6006120

CLARK COUNTY DETENTION CENTER
330 South Casino Center Blvd.

Las Vegas, NV, 89101

666



£ Electronically Filed

04/05/2017 09:28:18 AM

Qo+

Vi

i

< 8 Clark {».mmix_ i}ix“mi‘ ‘mm ey CLERK OF THE COURT
L8 New mia B:_u 5
2 5\1{. 1

& s\{mmu for ?Eamixif

8  DISTRICT COURT
CLARK COUNTY. NEVADA

HY B OTHE STATE OF NEVADA,
11 Plainiify,
(2 e CASE Ny - 14-206234.1

13 | ROBERT BROWN, IR, DEPT MOy X
#H006120

Dietondant.

18 1 QRDER DENYING DEFENDANT'S MOTION FOR A BILL OF PARTICULARS

17 RATEQP ’i’{ ARING: March 15, 20617
TIME OF HEARING, 200 AM.

iy THIS MATTER having come on for hearing before the above entitled Court on the
2§ oth day of Mugeh, 2017 the Defendant nat boing present, IN PROPER PERSON, the Plantiff
21 3 being represemted by STEVEN BL WOLFSON, Distict Atorney, through RICHARD R
23§ SCOW, Cldef Deputy Distriet Attorney, without arpument, based on the pleadings and good

33§ cause appearing therefor,

RAINTII0INISAIRRN ST ORDRBROWN _ ROVBER VM08 D00K
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{ {115 HERERY ORDERED that the Delfendant’s Motion fora Bill of Partivulars, shall

.4

be, and 8 i DENIED.
DATED this __ f%§ day of March, 2017,

5
oy i .\__:
TEVEN B, WOLFS(
U ark Comnty i};ww‘m

T8 Nevada Bar «fG{) {363

?i«;%k‘é‘i ARDH SCOW
1§ Chief Deputy District Attorney
5 Nevads Bae #09182

{“{\R"E‘IYEE“ Xii; £ )}" SERVICE

............................. <2017, T mailed a copy of the foregoing

Order to: ROBERT R 3{(}‘&-‘?\5 TR, 80006124, {fmrﬁ{ {'.:‘:(isum}:‘ Dtontion Ceater, 330 So. Casino
Center Blvd,, Las Vegas, Nevada 89101,
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Las Vegas, Nevada, Tuesday, December 15, 2015 at 9:24 a.m.

THE COURT: Robert Brown, C299234-1. The record should reflect the
presence of the Defendant. This is the time set for status check trial readiness, a
maotion for jury questionnaire, and several other motions. Counsel, can you state
your appearance?

MR. SCOW: Richard Scow for the State.

MS. LUEM: Andrea Luem and Amanda Gregory on behalf of Mr. Brown
who's present Judge. Could we approach for a moment?

THE COURT: | can't record it if you approach.

MS. LUEM: That's fine.

THE COURT: You sure?

MS. LUEM: Yes.

THE COURT: On a 250 case?

MS. LUEM: Yes.

THE COURT: Okay, at your request.

[Bench Conference]

THE COURT: Okay, Mr. Brown, your lawyer advises me at the bench that
she’s asking me to continue one motion to discuss it with you further. So, the
Defendant's motion to declare Nevada’s death penalty statutes unconstitutional will
be continued to February —

THE CLERK: February 23 at 9 a.m.

THE COURT: Okay, we have several other motions to address at this time,
which include — well let’s talk about the status check trial readiness. | have the

same things | cover every time; has the DA's office done a detective file review?
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MR. SCOW. We have in the past, but we will do another one.

THE COURT: Okay. Have you — s0 do you know — can you let me know
when you could do that.

MR. SCOW: Ummm -

THE COURT: By the end of January? Middle of January?

MR. SCOW: By the middle end of January.

THE COURT: Okay, have we had a DA file review?

MS. LUEM: Yes, Judge, but we'll probably need to do another one.

THE COURT: Okay. Have you had production of all forensic reports and
results of examination or any — what's the status of that?

MR. SCOW: There's — any reports that have been done or requested, | think
we've received and have turned over. | don't expect to receive any more, but we'll —

THE COURT: Can you list off what that would include?

MR. SCOW: There was a gun examination, and there was some DNA done
on that. There's — | don't think there’s anything else in this case.

THE COURT: Okay. What about transcripts of statements? Either the
Defendant's or anybody else? You know, you have transcripts and then you have
the actual statements themselves. Have you given over both? | don't know encugh
about this case to know if there was a Defendant's statement, but I'm just saying;
any statements of any human being in this case that would've been recorded.

MR. SCOW: We've given all transcripts for sure. Do you have audios?

MS. LUEM: | think the only transcripts that we don't have are 911 calls, and |
don't know that the State is intending to transcribe those, and if not we can always
do that.

THE COURT: Okay, but you do have the actual — the CADS and the 911’s
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have been turned over?

MR. SCOW: Yes.

THE COURT: Okay. You don't have to do transcripts; I'm just asking if you
have them, will you turn them over?

MR. SCOW: Yes.

THE COURT: Okay. And so — and what about a review of physical evidence?

MR. SCOW: We have not done that yet.

THE COURT: Okay, so you'll do that sometime after the holidays?

MR. SCOW: Yes.

THE COURT: Make an appointment and go over together.

MR. SCOW: Yes.

THE COURT: Okay, so | have a — do you want to go through the motion for
discovery since we're kind of talking about discovery right now?

MR. SCOW: Yes, Judge.

THE COURT: Okay, the first request was all physical examinations including
video, audio. There was no objection by the State, and you believe you've handed
over everything, and if not, if there’s something in the detectives file that you get,
you will turn it over, yes?

MR. SCOW: Correct.

THE COURT: Okay. Records regarding benefits and assistance given to any
withesses. And so, my question to you, has any victim of crime been paid any
money to your knowledge?

MR. SCOW: Probably, but | don't know for sure.

THE COURT: Okay. Well, you have to find out.

MR. SCOW: Okay.
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THE COURT: So if it's been paid through the victim of crime fund at your
office, administers and seeks to have kept secret on some occasion —

MR. SCOW: Oh | don't think that's ever — intended to keep secret at all,
Judge.

THE COURT: Some of it. Some of it, that it's — current investigations or
whatever, whatever, whatever. I'm not saying it's a bad motive, I'm saying that you
have your reasoning why some information hasn’t been given, whether it's the name
or the — whatever, it's widely reported. You have a position related to it, which is,
not that I'm criticizing it, I'm simply saying that in this particular case, if there's been
any money paid to any victim of crime through that fund, I'm requiring it be produced
in this death penalty murder case.

MR. SCOW: Okay.

MR. RUTLEDGE: Just to be clear, Your Honor —

THE COURT: Sure.

MR. RUTLEDGE: Victims of crime is a separate entity. It's not run by our
office. It was not subject of those newspaper articles.

THE COURT: Okay. So money — but there —

MR. RUTLEDGE: It's a totally different thing.

THE COURT: It's a different thing, but there is victims of crime —

MR. RUTLEDGE: Which we have not — which is not —

THE COURT: -- assistant center at your office —

MR. SCOW: That’s not our office there’s a —

THE COURT: VWAC.

MR. SCOW: --victim witness —

MR. RUTLEDGE: That's different — those —
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THE COURT: Yes. VWAC.

MR. RUTLEDGE -- they are similarly named, but totally different.

THE COURT: Right. I'm talking about what your office controls.

MR. RUTLEDGE: Correct.

MR. SCOW: That | agree with.

THE COURT: Okay. If your office has paid a $25 witness fee, just let them
know. I'm just asking what — you to let them know whatever you spent on them.

MR. SCOW: On the same page now, Judge.

THE COURT: Okay. That’s what I'm talking about. Victim Witness
Assistance Center in your office for which you have control.

Anything else that's — that's run by anybody else is subject to a
subpoena and not your problem; and if the Defense wants it, they can get it via
subpoena; but | think that if it's run by your office, | don't want them subpoenaing
your office, and then you coming in on a motion to quash over things that are
nominal at best. Just hand them over.

There are requests about; I'm not quite sure what. Information from
officers regarding observation that a withess was intoxicated, and | — | guess the
question would be there was nothing originally in a detective file that you saw?

MR. SCOW: No, Your Honor.

THE COURT: And do —

MR. SCOW: There are medical records that | believe we've turned over for
the one surviving witness; that would indicate whether there was blood alcohol or
anything else, so we've turned those over and if —

THE COURT: You have medical records?

MR. SCOW: -- they don't —
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MS. LUEM: There's medical records, Judge, but | think that this specifically
deals with observations of the officers, to the first responders who interacted and
encountered her. If there’s any observation separate and apart from any potential
blood results, then we're requesting that those be turned over.

THE COURT: But I mean you've been given everything — everything in
writing. | guess what I'm saying is I'm not going to require them to subpoena every
witness to their office to ask them a question. You can — | think the way this would
be handled is that you are free to speak to any witness you so choose, and if they
refuse to speak to you, then at that point, at the time maybe we have some options
as far as listening to their testimony outside the presence of the jury to address that
issue, that they refuse to talk to you, but | don't think — if it's — you’ve turned over
written report and document?

MR. SCOW: Correct.

THE COURT: So, I'm not going to make them interview every single witness
to ask them defense questions. It's your investigator's job; and if there’s a detective
a police officer who refuses to cooperate, then perhaps we'll have an evidentiary
hearing outside the presence of the jury, so we can get those guestions answered;
or maybe the DA, and to avoid that evidentiary hearing, will just ask him when he’s
prepping the case, or her.

MR. SCOW: The witness was shot several times, so it may be hard to tell if
she’s under the influence or just shot multiple times so.

THE COURT: Understood. NCIC on lay witnesses is what you're asking for.
How many people are we talking about?

MS. LUEM: It's really I think probably maybe one or two. There’s the

surviving victim, who | am confident has a criminal record, none of which has been
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provided to the Defense this point.

THE COURT: Okay.

MR. SCOW: Well they were provided to Josh Tomsheck at the time of the
preliminary hearing, because she testified at the preliminary hearing, and | don't
know if it was lost in transition, but that was provided.

THE COURT: What was provided? The — like —

MR. SCOW: Criminal record of the witness that she’s referring to.

THE COURT: Butin what form? A list?

MR. SCOW: Judgments of conviction.

THE COURT: Okay. Do you have another copy?

MR. SCOW: Yeah we can get other copies.

THE COURT: So you don't have that, is what you're saying?

MS. LUEM: Not — no Judge not that I'm aware of. | did receive a copy of
Mr.Tomsheck’s file from him. | don't know what he included and what he didn't
include so as far as | know --

THE COURT: Could you look?

MS. LUEM: -- | didn't realize that was turned over to him because it was not
subsequently turned over to me. So | just ask that we skip the middle man and give
it straight to me.

THE COURT: Would you mind making ancther copy please? How many are
we talking about?

MR. SCOW: | think there was two, maybe three.

THE COURT: Okay, it's not the District Attorney’s obligation to get juvenile
records for anyone. If you want to submit an order to me and make an ex parte

request, you're — you know, ['ve reviewed those, and | consider then all the time,
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but that's not the DA’s job, so if you want those, you can you know, petition me and |
will consider issuing an order. And we're talking about the one person again?

MS. LUEM: Judge, | don't know, I'd have 1o look again, but probably that
same person, although she’s a lot older so | don't know if there’s any juvenile
records like this.

THE COURT: Is there any other person that it could apply to, to your
knowledge?

MS. LUEM: Potentially some of the withesses that are in the apartment
complex that were interviewed, but | can make a list and look at it a little closer and
talk to Mr. Scow about that.

THE COURT: Okay. So normally State, what | asked the District Attorney to
do is | asked the District Attorney to run NCIC on lay witnesses. | require that
names be provided. | don't require that be any metro employee, or personnel, or
detective, or first responder, or fireman, and that you bring it to court, and you
advise us of what it says, and | look over your shoulder and say yeah that’'s what it
says, and you take it back with you to your office.

MR. SCOW: Okay.

THE COURT: But there’s only a couple people | guess so is it in — I'm sorry, |
don’t have that page handy. That was on page — do you have names in the motion?
Because | — I'm not going to —

MS. LUEM: Judge | can send a list to Mr. Scow.

THE COURT: Okay. If you would send a list — my intention is to just ask you
to do it for lay people.

MR. SCOW: Okay.

THE COURT: If you have a dispute, don't do it, and then I'll resolve it
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between you.

MR. SCOW: Okay.

THE COURT: No objection to Statements of the Defendant. No objections to
inconsistent statements. If the information exists, the State says they'll provide it, so
any information tending to show unreliability of a witness. I'm not quite sure - if you
have something specific — | mean it's right up there with inconsistent statement, isn’t
it?

MS. LUEM: Well, to an extent, it has to do with criminal history as well as
substantive to the issues of that nature which we kind of | think addressed as well.

THE COURT: Okay. Well I find that any information tending to show
unreliability of witness in a case is vague, and if there's something you wanted
specifically more than that, I'd be happy to discuss it. | don’t — I'm not going to
require them to go off and ask every witness if they have a drug problem. You have
an investigator, and if you don't, I'd be happy to give you one.

MS. LUEM: | have one, Thank you.

THE COURT: Okay. All notes, reports of experts in the case. No objection,
and that’s ordered. All updated withesses contact. State says they've already given
you this information, and they — as they're required to do under NRS 174.2344.

MS. LUEM: | know that one of the withesses, Judge, has moved multiple
times though and is somewhat transient, so | think that —

THE COURT: Do you know who she’s talking about State?

MR. SCOW: Yes.

THE COURT: Okay. And would you update that information.

MR. SCOW: Yeah. | think —

THE COURT: To the extent you have it.

10
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MR. SCOW: Yeah. And if they want contact information, they can contact us,
and we can help facilitate that.

THE COURT: Okay. There's no objection to books, papers, documents,
tangible objects related to the case including photos. Do you — have you -- turned
over photos | take it?

MR. SCOW: Yes.

THE COURT: Okay. We already talked about the CADS, 311, 911. You had
no objection, and you have turned that over.

MR. SCOW: Yes.

THE COURT: Impound reports and physical evidence reports, and copies of
loss destruction of evidence reports, and chain of custody log. That's one of those
things that | would assume you have to go to the evidence vault to review —

MR. SCOW: Right.

THE COURT: -- so there’s no objection by the State to an evidence review
where you can get that information.

MR. SCOW: Correct.

THE COURT: Okay anything else on the motion?

MS. LUEM: No Judge. The subsequent motion regarding the direct and
vicarious statements of Mr. Brown, | filed that in addition to the discovery motion
because Judge Hulett [phonetics] arrested out-of-state and was in the custody of
California officials for some time before he was brought back. So | don't — | am not
aware of any statements that were made by Mr. Brown to California officials, but in
the event that those are going to be presented, | would request that the State
provide those.

THE COURT: According to your response, you're not aware of any either, but

11
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should you become aware of any, you'll provide them immediately?

MR. SCOW: Exactly.

THE COURT: Okay. So that motion is granted. I'm compelling production of
statements in the event they become — any become known to the State.

MR. SCOW: Yes, Your Honor.

THE COURT: Okay. Motion for jury questionnaire. You know, here’s the
thing, there’s reasons we would do this in some cases and not do it in other cases
unless you have something to add to your motions in response, I'm prepared to rule.

MS. LUEM: And Judge, in speaking with Mr. Scow this morning, it sounds
like although their opposition — well, their response appears to oppose the
guestionnaire, they are not actually opposing one; and the reason | didn't attach a
proposed questionnaire is because my intention was to, if the Court grants it, to
meet, with me and Mr. Scow discuss the questionnaire and come up with a joint one
to present to the Court, and | think considering it's a death penalty case, Judge, it's
important for us to identify issues with people concerning the death penalty.

THE COURT: Okay, so if you would just —

MS. LUEM: | don't need an exhaustive questionnaire, but that is what I'm
asking for.

THE COURT: Okay, so | was going to say that | was going to say that | was
going to grant the request for the questionnaire. I'll set a status check on
questionnaire in March. So status check — | expect the parties to submit something
to me, and you can highlight for me what you’re disputing, and I'll make the decision.
You know, | don'’t grant these on every case, but | will grant them on a death case
for obvious reasons, not the least of which is the — you know emotionally charged

topic of penalty.

12
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MR. SCOW: Correct.

THE COURT: So, and | also appreciate that your standard position of your
office, and | don't hold it against you, and | don't always disagree. Sometimes |
agree, but in this case, I'm gonna give it.

MR. SCOW: Okay.

THE COURT: Anything else?

THE CLERK: March 15" at 9 a.m.

THE COURT: Anything else?

MR. SCOW: Not by the State.

MS. LUEM: No, Your Honor.

THE COURT: Okay. So, | will see you on the next status check trial
readiness, February 23™ with that motion and any other motion you want to file.
Okay.

MS. LUEM: Thank you, Judge.

THE COURT: Thanks.

[Proceedings concluded at 9:41 a.m.]

ATTEST: I do hereby certify that I have truly and correctly transcribed the audio/video
proceedings in the above-entitled case to the best of my ability.
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Las Vegas, Nevada, Tuesday, March 15, 2016 at 9:10 a.m.

THE COURT: State versus Robert Brown, C299234-1. Good morning.

MR. SCOW: Good morning, Your Honor.

MS. LUEM: Judge, Andrea Luem on behalf of Mr. Brown, who's present in
custody.

MR. SCOW: Richard Scow for the State.

THE COURT: | had a note from law clerk that you were going to ask for a
continuance. Is that hopefully true?

MS. LUEM: Judge, just on the issue of the motion that was pending, | think it
was on today for status check on a jury questionnaire. | attached that to an email
yesterday, to the Court’s clerk, and | have a hard copy as well,

THE COURT: Yes, but | mean as far as the motion to declare Nevada’s
death penalty statutes unconstitutional, that's being continued, correct?

MS. LUEM: Right Judge. And | anticipate that there’s a number of other
death penalty related motions that | will be filing, so I'm just going to request that
that be heard at the same time as those are placed on calendar.

THE COURT: Okay. Well, so there’s one of two ways to handle this. | reset
it now and you make sure that the other motions get set for that date. | take it off
calendar, and you re-notice it with the other cases that are set when you file them. |
mean it's hard for me to anticipatorily set it on the same day.

MS. LUEM: Right. No | appreciate that Judge. Let’s just — I'll just re-notice it
when | file the other motions.

THE COURT: Okay. The record should reflect defense counsel has asked to

have this matter off calendar for now, to be re-noticed at a later date with any other
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supplements and what not that you choose.

MS. LUEM: Thank you.

THE COURT: Now about the questionnaire. The Court is going to set a
status check jury questionnaire one month — let's do — | mean obviously | can't order
the jury questionnaire — from the jury commissioner now because it's too soon, but |
will do status check jury questionnaire July 21%. It's my understanding that the State
has reviewed the questionnaire and has no objection. |s that correct?

MR. SCOW: Yes, Your Honor.

THE COURT: To the content of the questionnaire?

MR. SCOW: That’s correct, Judge.

MS. LUEM: And Judge there were some modifications that | made at the
request of the State, so it was my proposed questionnaire. They requested some
changes. | changed it, and | think we're not all in agreement with the current form.

THE COURT: Okay. So the status check — status check jury questionnaire to
jury commissioner that’s what it should say, will be July — did | say 21°'?

THE CLERK: Uhuh.

THE COURT: At 9 a.m. The death penalty motion is off calendar, to be re-
noticed at your convenience. Anything else?

MS. LUEM: Not at this time.

MR. SCOW: Not from the State, Judge.

THE COURT: Okay. Thanks.

MR. SCOW: Thank you.

MS. LUEM: Thank you.

[Proceedings concluded at 9:14 a.m.]
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Las Vegas, Nevada, Friday, September 2, 2016 at 9:03 a.m.

THE COURT: Robert Brown, page 1, C299234-1. Did you get a chance to
speak to Defense Counsel about the email | got the other day?

MS. GREENE: Yes, and then | believe they coordinated everything. We got
the updated report yesterday afternoon.

THE COURT: Okay.

MS. LUEM: And Judge, just for the record, Andrea Luem and Amanda
Gregory on behalf of Mr. Brown. The day we left court last time and the Court
realized that the other doctor didn’t have the medical records. | sent those to Ms.
Greene that same day. And | spoke to Dr. Lenkeit, is that how you pronounce it?

THE COURT: Lenkeit.

MS. LUEM: Okay, vesterday. | saw his supplemental report. | noticed that
the records were not in there, but | know they were provided.

THE COURT: So we know he —

MS. GREENE: | believe it's in the last paragraph that references something
that he reviewed X, Y, and Z records.

MS. LUEM: And when | was talking to him on the phone, | asked him about
that, and he went and looked, and he said oh | see them here, there’s a set of Olive
View Record, and records from other providers. 5o | don't know why they weren't
incorporated into his findings.

THE COURT: Okay. Well | think the salient points of Perlotto’s evaluation is;
he possessed the ability to assist his attorney in the preparation of his defense but
might not — but might choose not to for his personality reasons and not mental

health reasons.
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So, | find the Defendant competent to proceed pursuant to NRS
178.420. The matter is continued to next Thursday at 9 a.m.

MS. LUEM: Is that for the Faretta Judge?

THE COURT: Yes, that's for the Faretta and anything else that is appropriate
to handle at that time. All the motions that are calendar today will be continued to
that day, and then I'll make a determination on what's going to happen on that day.
So it should be Faretta and then every single motion you see here, can you put on
that day.

MR. SCOW: Will it be a status check on those and then setting a briefing
schedule for whatever counsel is determined by the Court at that time?

THE COURT: Yes.

MR. SCOW: Okay

THE CLERK: September 9", 9 a.m.

THE COURT: Soif | recall correctly, these motions that are listed on the
calendar call, Defendant's motion for the Court disclosure views, all these are
attorney motions. Do you know which one of these, Mr. Brown, if not all of them
you're going to want to go forward on if the Court allows you to represent yourself?

THE DEFENDANT: [unintelligible]

THE COURT: Pardon me?

THE DEFENDANT: | won't be going forward with any of them.

THE COURT: Okay, can we go through the list really quick, and then you can
just make — | don't want to just say it like in a general vague term. Let’s go through
each one and you can say yes or no, by title please.

THE DEFENDANT: Sure.

THE COURT: So, Defendant's motion for the Court disclose views regarding
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the imposition of capital punishment or the alternative for the State to stipulate to life
without parole in the event of a hung penalty jury. Do you wish to withdraw that
motion?

THE DEFENDANT: Yes.

THE COURT: Okay. I'm not going to withdraw it yet, because we haven't
done the Faretta canvas. | just won't to put it in the record that that's what you're
going to expect if and when you are representing yourself.

Defendant’'s motion for an order permitting discovery of records
pertaining to family life of victim. Are you going to wish to withdraw that?

THE DEFENDANT: Yes.

THE COURT: Defendant's motion to prohibit evidence and argument
concerning mitigating circumstances not raised by the Defendant. Is that something
you're going to want to go forward with if you're representing yourself?

THE DEFENDANT: No.

THE COURT: What about Defendant's motion for court to allow evidence to
the jury of the disproportionality and arbitrariness and unfairness of a death
sentence?

THE DEFENDANT: It won't be going forward.

THE COURT: Okay. What about Defendant’'s motion to preclude the Court
from participating in rehabilitation of potential jurors?

THE DEFENDANT: No.

THE COURT: What about Defendant’'s motion to bar the admission of
cumulative victim impact evidence in violation of the due process clause?

THE DEFENDANT: No.

THE COURT: And what about motion for individual sequested voir dire?
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THE DEFENDANT: No.

THE COURT: QOkay. So State, | don't know — it appears that the Defendant's
plan will be not to proceed with those particular motions in the event that he's
representing himself after the Faretta canvass which is highly likely in light of the
competency finding, but the actual canvass itself will happen on Thursday at 9
o'clock.

MR. SCOW: Yes, Your Honor.

THE COURT: Okay. So I'm just leaving these status check withdraw of
motions because | — unless he changes his mind, they’ll be withdrawn on that day
okay. I'll see you Thursday. Thank you.

MR. SCOW: Thank you, Your Honor.

MS. LUEM: Judge — I'm sorry, just a supplement. There was one other
motion that we took off calendar previously. That was the motion to declare
Nevada's death penalty statute unconstitutional, and so that one has not been ruled
on by the Court. It's still not calendared, but it is — it is out there, and | don't know if
Mr. Brown wanted to withdraw that motion.

THE COURT: Mr. Brown, what about the — what's your intention with regard
to the Defendant’s motion to declare the death penalty statutory scheme
unconstitutional?

THE DEFENDANT: Withdraw.

THE COURT: Okay. He plans to ask to have that withdrawn.

MS. LUEM: Okay.

THE COURT: Okay. Thursday morning, 9 o'clock. Thank you very much.

[Proceedings concluded at 9:09 a.m.]
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Las Vegas, Nevada, Thursday, October 6, 2016 at 9:06 a.m.

THE COURT: State versus Robert Brown, C299234-1. Where’'s Mr. Brown?
He is present in custody. Do | have Alberto Fuentes present? | need to — | believe
that Mr. Christensen appointed a private investigator to this case —

THE MARSHAL: Yeah, he was just here.

THE COURT: He checked in, so can you give me a minute —

MR. SCOW: Sure.

THE COURT: -- so can — all right, Mr. Brown, I'm going to — hello are you
Alberto Fuentes?

MR. FUENTES: Yes, Your Honor. I'm sorry | stepped outside for a second.

THE COURT: Okay. Mr. Brown is present in custody. Have you had an
opportunity to — you're just getting appointed to this case —

MR. FUENTES: Yes ma'am.

THE COURT: -- because you were sent over by the Office of Indigent
Counsel. Mr. Brown this is Mr. Fuentes. Mr. Fuentes, this is Mr. Brown.

MR. FUENTES: | had an opportunity to speak to Mr. Brown, and | informed
him as soon as | was cleared by the jail, | would go over and see him.

THE COURT: Okay. So here’'s where we are. The Defendant has chosen to,
after a lengthy Faretta canvas and numerous hearings with the Court to represent
himself at the last court date and the court dates that preceded that, he declined to
accept the Court’s offer of standby counsel. Is that —

THE DEFENDANT: | didn't say that | deny standby counsel.

THE COURT: Oh you won't standby counsel?

THE DEFENDANT: Yes.
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THE COURT: Okay. I'll have standby counsel from — because | had already
asked Mr. Christensen actually yesterday to have standby counsel waiting in the
wings in case you change your mind. S0, now you're going to have to have a
conversation with standby counsel about what standby means, and then we'll go
from there, but | have to get that person here. So here was my suggestion to Mr.
Brown, to the State of Nevada, and to you.

| was going to continue this to have a meeting with him, discuss
whatever investigation that he’s going to request of you, then have you come back,
have a hearing outside the presence of the District Attorney as far as the estimated
number of hours that you think — | know it’s hard to do, but you know, just a
generalized ballpark; then | would bring the District Attorney back in — because
you're in a bad situation right, so he could send you on all kinds of errands, and they
may not have anything to do with the case. So I'm going to be the arbiter of your
time, which is a different issue than how long he tells me he needs to get ready to
go to trial. | will address that in the presence of the District Attorney.

So, I'm not suggesting he'll send you on a wild goose chase. I've done
this, oh | don't know pro per Defendants many, many times with investigators, and
you're not in a position to tell him yes or no, but | am. So, if all of the requests are
reasonably calculated to lead to the possible — any kind of evidence, then you know,
I’'m going to say do it.

In the meantime, how long do you think you need to go over and meet
with him — my guess is with discover — | don't know what he’s going to ask you to do
but with the discovery in the case and everything, you probably need a few weeks.

MR. FUENTES: We'll have a meeting, Your Honor. Andrea Luem | believe

was the last attorney in his case. I'm going to meet with her on Tuesday. She's
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going to give me all the discovery, and she’s going to have the investigator that was
working with her on the case present that day so he can tell me how far he's gotten.
| have handled several pro se cases. I'm from Miami. I'm new in town,
This is actually my first court-appointed case here, but | know what I'm dealing with,
and I'm more than happy that you're going to get involved to tell me what | want
approved or not.
| have had this conversation with Drew Christensen. He suggested a
certain amount of funds for it, and | said well that’s fine, whatever you want to
allocate to the case that's fine. | will be in complete contact with you, and he asked
me to be constantly be in contact with him because of the — this particular case,
because of this position that we're in.
So | will be more than happy to do whatever the Court wants me to do.
If you want | can go into chambers and tell you where I'm at. If you don’'t want me to
come in open court —
THE COURT: No, | would only do it with him here.
MR. FUENTES: Okay.
THE COURT: So what we're gonna do is when we have our meetings, we're
going to have sealed hearings —
MR. FUENTES: Okay.
THE COURT: The District Attorney will not be present. No one else will be
present.
MR. FUENTES: Okay.
THE COURT: It'll be me, him, and you.
MR. FUENTES: Okay.

THE COURT: | won't engage in any conversations about this case with
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anyone outside of the courtroom except for Drew about funding —

MR. FUENTES: Right.

THE COURT: -- but — you know, I'm not — I'm not tied to a humber. That’s
not how — it's — for me it's not going to work that way. | understand you have to
navigate both.

MR. FUENTES: Right.

THE COURT: For me it's going to be, is this a reasonable request by the
Defendant to defend his capital murder case —

MR. FUENTES: Exactly.

THE COURT: -- and if so, I'm going to approve it. So, | would caution you on
one thing, | think it's very prudent for you to meet with everyone that you can that
worked on the case previously, so you know where they're at.

MR. FUENTES: Okay.

THE COURT: | will suggest to you that Mr. Brown has a different vision than
the lawyers and the investigator previously, otherwise, we wouldn't — he wouldn't be
representing himself.

MR. FUENTES: Exactly.

THE COURT: So what they tell you, you know, is important; you can just
have that in your mind, but he has — | don't know what his vision is, but it's different,
and so be mindful that what they were doing is not necessarily — he asked to have
all their motions withdraw; whatever they were doing was not necessarily what he
was — | don't know all or some, interested in doing, so that’'s something you’re going
to have to talk about. But, in the meantime — how — so you meet with them
Tuesday. You probably need a couple meetings with him before | see you again —

MR. FUENTES: Right.
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THE COURT: -- and he can tell me how long he needs to get ready for trial.

MR. FUENTES: Okay.

THE COURT: So - how many — you think two weeks, three weeks?

MR. FUENTES: Your Honor, you know, until | — even though that you may
have a different reflection as to what he wants from me, compared to what his other
attorney wants from me, | would feel that | wouldn't be doing my job if | didn't at least
review what they’ve done before --

THE COURT: Sure.

MR. FUENTES: So that him and | can discuss it —

THE COURT: Sure.

MR. FUENTES: -- at length, and then that way we can decide if any of their —
any of their things are gonna be re-hashed or if we're going to start from the
beginning.

THE COURT: Okay.

MR. FUENTES: So once | do that, | would say yeah | mean no more than
three weeks.

THE COURT: Okay.

MR. FUENTES: | can’t see it taking any longer than that.

THE COURT: Okay. Do you agree?

THE DEFENDANT: That’s fine.

THE COURT: Okay. Three weeks. The matter is passed three weeks. Ms.
Gregory — I'm going to — because she has knowledge of this case, she's going to —
will you consider being standby counsel for now and then we can see how he
wishes to go forward.

MS. GREGORY: Your Honor, can we approach?
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THE COURT: Sure.

MS. GREGORY: Thank you.

[Bench Conference]

MR. FUENTES: Thank you very much, appreciate it.

THE COURT: So Mr. Brown, here's how this works. When you come back in
three weeks and we do the hearing outside the presence of the District Attorney,
we’'ll discuss standby counsel and their role, and I'll answer any questions or
address any comments you may have at that time. | would prefer not to do that in
the presence of the District Attorney, and so let’s just get going on your investigation
first, then we’ll address standby counsel, and then we’ll go from there; and you can
tell me when you can be ready. Do you have anything that you wish to say?

THE DEFENDANT: No.

THE COURT: Okay. I'll see you in three weeks.

THE DEFENDANT: Yes.

MR. FUENTES: Thank you, Your Honor.

MS. GREGORY: And Your Honor is three weeks when the standby counsel
issue is going to be addressed?

THE COURT: Yes, | need you to come.

MS. GREGORY: That’s fine, Your Honor.

MR. FUENTES: What is the exact date, Your Honor, if you don't mind?

THE CLERK: October 25™ at 9 a.m.

MS. GREGORY: Thank you.

MR. FUENTES: October 25". Thank you very much.

[Proceedings concluded at 9:16 a.m.]
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