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Y caseNo. £.:.299.54

Dept. No.... 88 ... % sE -‘

FILED
- - JUL 05 2019

IN THE ...4s..... JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF.LIARK,

Jusbim.. foxter....

Petitioner,
v. PETITION FOR WRIT A-19-798035-W
OF HABEASCORPUS = Dept: Vi
. A, (POSTCONVICTION)
BRibes Ml lieas - \nlnedent.
Respondent,
INSTRUCTIONS:

(1) This petition must be legibly hmdwnnen of typewntten signed by the petitioner and verified.

(2) Additiona] pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be fumished, If briefs or arguments are submitted,
they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of quuest to Proceed in
Forma Pauperis. You must have an authibrized officer at the prison completa the certificate as to the amount of
money and securitics on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific
institution of the Department of Corrections, name the warden or head of the institution. If you are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corrections.

(5) You must include all grounds or claims for relief which you may have regarding your conviction or sentence.
Failure to raise all grounds in this petition may preclude you from filing future petitions challenging your conviction
and sentence.

(6) You must allege specific facts supporting the claims in the petition you file socking relief from any conviction
or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. if
your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-
client privilege for the proceeding in which you claim your counsel was ineffective.

(7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to
the Attomey General's Office, and one capy to the district attorney of the county in which you were convicted or to

the original prosecutor if you are challenging your original conviction or sentence. Copies must conform in all
particulars to the original submitted for filing.

PETITION

1. Name of instimtion and county in which you are presently imprisoned or where and how you arc presently

-----------------------------------

2 Name and location of court which entered the judgment of conviction under attack: $'H’l. .....................
Sochicisl Nistvicd . Guet.. Lot Lol CInelc . sects.. 2 L. Aevncla.,

3. Dae of judgment of conviction: . 0 L:t 13‘#&4?\@ OOI .......
4. Case number: ..{_=1 1. 9ASY

--------------------------------------------

5. (a) Length of sentence: ...L Q. YRS, ’tQL»JP'E.w:!’kﬁﬂ?ﬂiﬁ&uil}&zow:fn./x;.@ )

A-19-798036-W
IPWHC

jnmate Filad — Pelition tor Wit of Habeas

i

4847377
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(b) If sentence is death, state any date upon which execution is scheduled:.... / p\

6. Are you pyng a sentence for a conviction other than the conviction under attack in this motion?

.............................................................................................................................

----------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

7. Nature of offense involved in conviction being challenged: ;{QI}’LQCIE{Q«;

8. What was yow:,hﬁzk one)
(a) Not guilty ...e2

(b) Guilty ........
(c) Guilty but mentally ill ........

(d) Nolo contendere ........
9. If you entered a plea of guilty or guilty but inentally ill to one count of an indictment or information, and a
plea of not guilty to another count of an indictment or information, or if a plea of guilty or guilty but mentally ill was

negotiated, give details: ................ .."./ A: ..................................................................................................................

...................................................................................................................

(b} Judge without a jury ........ / .
11. Did you testify at the trial? Yes ........No ..}Z..

12. Did you appeal from the judgment of conviction? Yes Y. No....

13, If you did appeal, answer the following:

(@) Name of court: .. SWATLRME... COOR T, QE. ACNADA....
(b) Case number o citation: N I =Y O,
(c) Result RFER?\‘O(\&C\ ................ e
(d) Date of result: . DECRMOLRC... 38 £ AU

(Attach copy of order or decision, if available.)
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14. 1f you did not appeal, explain briefly why you did not: ............

---------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

15. Other than a direct appeal from the judgment of conviction and sentence, have you pm‘ww any
petitions, applications or motions with respect to this judgment in any court, state or federal? Yes ,.¥... No ........

16. If your answer to No. 15 was “yes,” give the following information:

(8) (1) Name of court: .... 43 L. 2340, Aim&\ hisy RICT..COURT...
(2) Nature of proceeding: . Pe,i Tond. Far LY.L T. ol . Ha é)e/.i S
LORPOS = LS T COMNMLLTLO N
(3) GIOUNMS TRISEA! .....cvierrrreceecre e rtisresrareseassesasntesas sisensesesnsbestreresassss e sssssassensersnsas nsassnresenseses sssssransensasneasensas snss

.................................................................................................................................................................

(4) Did you reccive an evidentiary hearing on your pcﬁtion application or motion? Yes ........ No /
Q) R.esult Deasdre, C( ................................................................

(6) Date of sesult: . APX.. \ A3201 ...

(7) 1f known, citations of any written opinion or date of orders entered pursuant to such result:

| Aradimss. el bacts, Bl Lok Clostaos « L. ot B 10@/ LM // /M 1‘2.

(b) As to any second petition, application or motion, give the same information:

(1) Name of court: wll e L Gt
(2) Nature of proceeding: /aitiant.. Coa Ml T o 8. Halins, (orobus. Post: ComvicTiars
(3) Grounds rRISEA: ... usessierevrmusssnsssierimnsssusssessosmstseserssnsrasesesssaransssnns

{4) Did you receive an evidentiary hearing on your petition, application or motion? Yes......... No ‘/
(5) Result: . Desvecl...
(6) Date of result: .. J AV Uﬂ&Y 1 3 301 ...

(7) if known, citations of any written opinton or date of orders entered pursuant to such result:

(c) As to any third or subsequent additional applications or motions, give the same information as above, list

---------------

them on a separate sheet and attach.
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c. THIRN PeTiT/osl

(1N name of CovT: 34k, 3.D. C.

(D) NAfuee. of Proceeding i fetition fon writ of Habeas
ORPAVS , PoST- CONMICTrIN,

(2) Grovads Radsed?

(D bid Voo Tecewe pa evidewTonr Y Hearsies oni Youe /"e‘flf/&;dli o~
(8D Result i benied

(& date of Result: MarcH 104, 20/¢

(D ZE JWNOWAL » i tatidons oFf Ay Kivithed 2 PINCOA o BRTe ofF
oeder s entesed Roesvant fo Such Result’
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any

petition, application or motion? _ES_ /-
{1) First petition, application or motion? Yes No

................

itation or date of decision mmi.C.Hl lx,?sGl 3 .........
(2) Second petition, application or motion? Yes ‘/Nt: .........

Cation or date of decision: i€l .c. RQIH ......
(3) Third or subseguent petitions, applications or motions? Yes ....... No ...t
Citation or date of decision: ... reisinninne s
(e) If you did not appeal from the adverse action on any petition, application or motion, explain briefly why you
did not. {You must relate specific facts in response to this question. Your response may be included on paper which
is 8 1/2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewmten pages in
length.)... Petidiosis..cmes. iesued Aluntmel.of . (aznds ¢/ - ﬁ?f Tt . ::...
15, havmaot. Lol Lo [Sehnn b Lo Lraccedtte.S

17. Has any ground being- raised in this petition been previously presented to this or any other court by way of

petition for habeas corpus, motion, application or any other postconviction proceeding? If so, identify: A/ O

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your

response may not exceed five handwritten or typewritten pages in length.) ... V A ﬁ ........................................

18. If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any additional pages you have attached,
were not previously presented in any other court, state or federal, list briefly what grounds were not so presented,
and give your reasons for not presenting them. (You must relate specific facts in response to this question. Your

response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your response may not

. {
exceed five handwritten or typewritten pages in length.) Pﬁlfl‘i‘(ﬁvfkfﬁﬁﬁwﬁcréf‘{\tﬁh?e«

-4-
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19, Are you filing this petition more than | year following the filing of the judgment of conviction or the filing
of a decision on direct appeal? If so, state briefly the reasons for the delay, (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the

petition. Your response may not exceed five handwritten or typewritten pages in length.) P;a‘lszﬁmwpibeu PC/

eﬂ‘mﬂéﬁ._ﬂssidzum..oE..(bs.w.sue.Zad:.mkz[mr./m.ﬁﬂﬁa/,c&amuﬂm&adu_&

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the judgment

21. Give the name of each atiorney who represented you in the proceeding resulting in your conviction and on

QIFBCE APPRAL o.irieiiectsiiaste st e ems s esa s ch e s R Rt ek eSS AR SRR RS LA SRR OR4 RS R SRR R SRRSO eRR e bR R RS

22. Do you have any future sentences to serve after you compiete the sentence imposed by the judgment under
attack? Yes ........ No AL

If yes, specify where and when it is to be served, if you know: l\-’ g

..................................................................................................................................

23. State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the
facts supporting each ground. If necessary you may attach pages stating additional grounds and facts

supporting same.
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’ (2) Ground ONE: P.(‘.’..“thN-e.fIbﬁﬁ'h)ﬂ“yINHDC.E(&J‘.”AD.@Nlﬂ]

of.dug. frocess.of it 2 4. ameadment. Fo. The. (S le.,
Asd. B@hvcle. one. &an:..}..i...QE..ﬂ’.I.?:.....f.}.l.ﬁ..&FA.cla.....51&‘.(‘.:?.:........ _—
LcoMSHAtDRA..

Supporting FACTS (Tell your story briefly without citing cases or law.): .. S.£:€..... P e { ‘fmmesrs

MeBORASACUN. 2. Lot . i Autheniiéss. ... Bttac. hecl
to.. his. Petitiante...

L L e e T T T P T P P T T T P PP PP PP PR P

..........................................................................................................................................................................................
..........................................................................................................................................................................................

...............................................

.................................................................................................................................

........................................................................................................................

..........................................................................................................................................................................................

.................................................................................................

..........................................................................................................................................................................................

---------------------------------------------------------------------------------------------------------------------------

.....................................................

--------------------------------

..........................................................................................................................................................................................

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

..........................................................................................................................................................................................

..........................................................................................................................................................................................

..........................................................................................................................................................................................

..........................................................................................................................................................................................

..........................................................................................................................................................................................

..........................................................................................................................................................................................
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dhe 0.8 Co)

Supporting FACTS (Tell your story briefly without citing cases or law.): . See.. P €. f { {.( ONEX.S
M EMOoRR clum with. Points..AMo. AuTHORITIES. .

.H.ﬁﬁc_b.ecl 0. #u.s. Petitronl...

------------------------------------------------------------------------------

..........................................................................................................................................................................................

.......................................................................................................................................................................

......................................................................................

............................................................................................................

.............................................................................

....................................................................................................................

..........................................................................................................................................................................................

.........................................................................................................................................
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..;Q.me&ckmem.hiq..:ﬂa.e_.....u.,:..S.,...C..;.) ..............................................................................

Supporting FACTS (Tell your story briefly without citing cases or law.): ..‘See,{"’a'f::hd/_ue_rs ......
MemoRasddum. . ith.. Loistts. ancl. Aothoritiés.
Attachec] . ta.1his.. Letitiont o

..........................................................................................................................................................................................
..........................................................................................................................................................................................
..........................................................................................................................................................................................
..........................................................................................................................................................................................
.........................................................................................................................................................................................

.................

...............................................................................................................

..........................................................................................................................................................................................

...............................................................................................................................................................

.............................................................................................................................................................

...............................................................................................................................................

...........................................................................................................................................................

..........................................................................................................................................................................................

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------
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V-'HEREFORE petitioner prays that the court grant petitioner relief to which petltloner may be entitled in this proceeding.

EXECUTED at High Desert State Prison on the 37 @2 _day of the month of ’:T_qaé’ 2009 .

P
High Desert State Prison
Post Office Box 650
Indian Springs, Nevada 89070
Petitioner in Proper Person
VERIFICATION

Under penalty of perjury, the undersigned declares that the undersigned is the petitioner named in the foregoing petition and
knows the contents thereof; that the pleading is true of the undersigned’s own knowledge, except as to those matters stated on
information and belief, and as to such matters the undersigned believes them to be true.

'

High Desert State Prison

Post Office Box 650

Indian Springs, Nevada 89070

Petitioner in Proper Person

AFFIRMATION (Pursuant to NRS 239B.030)

l\»l (g

The undersigned does hereby affirm that the preceeding PETITION FOR WRIT OF HABEAS CORPUS filed in District

Court Case Number C~ {74 9854 Does not contain the social security number of any person.
i L : B
High Desert State Prison -
Post Office Box 650
Indian Springs, Nevada 89070
Petitioner in Proper Person
. CERTIFICATE OF SERVICE BY MAIL
_ L 4 { hereby certify pursuant to N.R.C.P. 5(b), that on this 2 _ day of the month of
_Tune™ 2019, I'mailed a true and correct copy of the foregoing PETITION FOR OF HABEAS CORPUS
addressed to:
L.W. Neven, Warden High Desert State Prison Attomey General of Nevada
Post Office Box 650 100 North Carson Street
Indian Springs, Nevada 89070 Carson City, Nevada 89701

Cl;irlé County District Attorney's Office
200 Lewis Avenue
Las,Vegas, Nevada 89155

Folece t e
LI

*' .
High Desert State Prison

Post Office Box 650

Indian Springs, Nevada 89070
Petitioner in Proper Person

¥ Print your name and NDOC back number and sign
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'Pa:gs AVD AUTHORITIES
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CaseNo.Q' l '1';{955
Dept. No. [g

wreE_ J]H JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTYOF CLAR K

: E
Petitioner, MOTION FOR THE APPOINTMENT
OF COUNSEL
=VE~
L] t ]
Eﬂ \AIV [ﬂ] I \ \ ams-g[ﬂrgyg REQUEST FOR EVIDENTIARY HEARING
Respondents, :

COMES NOW, the Petitioner, J{/S hn D }?oghe& , proceeding pro se, within the

above entitled canse of action and respectfully requests this Court to consider the appoimment of counsel
for Petitioner for the prosecution of this action.

This motion is made and based upon the matters set forth here, NR.S. 34.750(1)(2), affidavit of
Petitioner, the attached Memorandum of PoimsnndAuthoriﬁe's,aswellasaﬂ other pleadings and
documents on file within this case.

ORANDUM OF UTHO
L STA CASE
'l‘hisactioncommenwdbyPetitioner ;i&ji{n i). ng:]ﬁ@ , in state custody,

pursuant to Chapter 34, et seq., petition for Writ of Habeas Corpus (Post-Conviction).
R —— -

"IL STATEMENT OF THE FACTS
To support the Petitioner’s need for the appointment of counsel in this action, he states the
following:
1. The merits of claims for relief in thic action are of Constitutional dimension, and

Petitioner is likely to succeed in this case,

~ 52,



- 2. Petitioner is incarcerated at the Petitioner is unable
to undertake the ability, as an attorney would or could, to investigate cruciat facts
involved within the Petition for Writ of Habeas Corpus.

3. The issues presented in the Petition involves a complexity that Petitioner is unable to
argue effectively.

4, Peﬁﬁowdownotlnveﬂwmmnlegallmowledgemdabiﬁﬁes,asanmomey
wétﬂdhave;topmpulyprwmtthemsewﬂliswmmnpledwnhﬁxefaclthq
appointedeom;dwmﬂdbeofserﬁcetofheCourLPdiﬁom,mdmeRespom:lem
asweﬂ,byshmpmingﬂwimeshthiscase,sha;ﬁngthemnﬁnaﬁmofpotmiial
witnesses and ultimately shortening the time of the prosccation of this case.

5. Petitioner has made an effort to obtain counsel, but does not have the funds
necessary or available to pay for the costs of counsel, see Declaration of Petitioner.

6. Petitioner would need to have an attorney appointed to assist in the determination of
whether he should agree to sign consent for a psychological examination.

7. Thcpﬁsonseverdyﬁmitsﬂmhomﬂmpeﬁﬁmmyhaveacwsstotheuni
Library, and as well, the facility has very limited legal research materials and
SOUTCES. _

8, Whﬂeﬂaei’eﬁﬁonerdmlmethzassistanmui‘apﬁsunlawdﬂk,heisnmﬂ;
attorney and not allowed to plead before the Courts and like Petitioner, the legal
assistants have limited Imowledge and expestise.

9. Ttheﬁﬁowmdhisassistinglawclerks.bymsonofthcirimpﬁsonmmt,hal.vea
severely limited ability to investigate, or take depositions, expand the record or
otherwise litigate this action |

10. The ends of justice will be served in this case by the appointment of professional
and competent counsel iorepmsenl?etiﬁoner.

IL ARGUMENT |
Motions for the appointment of counsel are made pursuant to N.R.S. 34.750, and are addressed to
the sound discretion of the Court. Under Chagter 34.1.’50theC01mmayrequst an attomney to represent any
53



such person unable to employ counsel. On a Motion for Appoiniment of Counsel pursuant to NRS.
34,750, the District Court should consider whether appointment of counsel would be of sexvice to the
Mgmm,m@mmmmmwmmemmmmm
examination of witnesses, and ultimately shortening trial and assisting in the just determinatian,

In order for the appointment of counsel to be granted, the Court mmst consider several factors to be
met in arder for the appointment of counsel to be granted; (1) The mexits of the claim for relief; (2) The
ability to investigate cracial factors; (3) whether evidence consists of conflicting testimony effectively

_ treated only by counsel; (4) The ability to present the case; and (5) The complexity of the legal issues raised

in the petition.
m  CONCLUSION
Based upon the facts and law presented herein, Petitioner would respectfully request this Court to
weigh the factors involved within this case, and appoint counse} for Petitioner 1o assist this Court in the just
determeination of this action

Datzd(hisgﬁ of )
LI

=4 Jun€ 0 g

VERIFICATION
1 declare, affirm and swear under the penalty of perjury that all of the above facts, statements and
assertions are true and correct of my own knowledge. As to any such matters stated upon information or

belief, 1 swear that I believe them all 10 be true and corrert.

Dated this___ A8 dayof "o Jund. 20 /)

ﬂeﬁﬁm, PprO per.
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Case No.C~174954

IN THE QZH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF

Tosiiv D. Prie @

Petitioner,

“y5-
Respondents.
ORDER APPOINTIN NSEL

Petitioner, JUSH n_ Por+L( , has filed a proper person REQUEST FOR

APPOINTMENT OF COUNSEL, to represent him on his Petition for Writ of Habeas Corpus (Post-

Conviction), in the above-entitled action,
e ————r . .

The Court has reviewed Petitioner’s Request and the eatire file in this action, and Good Canse
Appearing, IT IS HEREBY ORDERED, that petitioner’s Request for Appointment of Counsel is
GRANTED.

TT IS FURTHER ORDERED that ,Esq, is

appointed to represent Petitioner on his Post-Conviction for Writ of Habeas Corpus.

Daed this ___day of 20,

Submitied by: DISTRICT COURT JUDGE

itioner, In Proper Person
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DISTRICT COURT

CLARYX _ COUNTY,NEVADA

"Pla;nﬁfﬁr

10 vs. Tushin b. PorA Case No.(-{1445Y

1 7 Dept. No. _g o

12 Defendand, Docket

13 ¢ ‘

14 ORDER ,

15 Upon reading the motion of defendant, , requesting

16 | withdrawal of counsel, : , Esq., of the Clark county Public

17 § Defender’s Office, and Good Cause Appearing,

18 IT IS HEREBY ORDERED that defendant’s Motion for Withdrawal of Counsel is

19 | GRANTED. '

20 IT IS HEREBY FURTHER ORDERED that Counsel deliver to defendant at his address, all
21 | documents, papers, pleadings, discovery and any other tangible property in the above-entitled case.
22

23 DATED and DONE this ____day of ,20

24|

25

2]

27 DISTRICT COURT JUDGE

28
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding Motion for”

A
(Title of Document)

filed in District Court Case No, C-11495 4

Ii/ Does not contain the social security number of any person.
-OR-
[0  Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-OR-

B. For the admnistration of a public program or
for an application for a federal or state grant.

rd . . l:, _
j&m;ﬁzzzﬁ; YNy
| (Signature) (Date)
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25
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27

CERTFICATE OF SERVICE BY MAILING
L Justin Rolhe

£oC uafi+ o€ Hanheds Coﬁouij P(Q-P—Convic-l'f(m\

.hu'eﬁycuﬁfy.p\nmwmxb).thamnthilf_&
day of Jung , 20 19 , I mailed  true and comrect copy of the foregoing, “ Pelbtipn

"

bydopusiﬁngit‘inths!ﬁgthatStnePﬁsDn.Legﬂﬁbm.Fm-ChuPomﬁlllyprepaid,
aﬂdressedufollowm

¥ . N
-

. Ih

Mﬁ’g"&:

Mﬂ_b_ﬁﬂim_
—500 beuals Avey ity S S A< Mggg' RVTIVIEEEE:
CCFILE
DATED: this _ dsyof -~ 20/4
M’ﬂ% = m
4&0&@!)0:&650[}!1) ]

mrines. Nevada 80018
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

FILED
JUL 23 2019

DISTRICT COURT %é’%

CLARK COI{NTY, NEVADA

PPOW

Justin Porter,

Petitioner, Case No: A-19-798035-W

Department 6
VS,

Brian Williams, >

ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS

J

Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
July 05, 2019, The Court has reviewed’ the Petition and has determined that a response would assist the
Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good
cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

(]

Calendar on the 25

0]'.003#'

o’clock for further proceedings.

day of , 20 t I , at the hour of

Q. et

District &urt Judge

UL 22 W09
CLERK OF THE COURT

A-—-18-7980356 -W
OPWH
Qrder for Petitlon for Writ of Habeas Corpu

Ty

1
3
'\




RECEIVED
JUL 25 2019

CLERK OF THE COURT

=R (BN B e

l\)u—au—a»—a-—t»—-n—or—l-—dt—dr—ﬂ

Justin - fotrertbinyeiyq v
o / In Propria Personam Fl LED

Post Box 650 SP o

In%sian Sp?ngszevac[iI:D m] 84070 JUL 2526 7

%K ’c";é COURT
DISTRICT COURT
CLARK COUNTY, NEVADA

Juston ©. Oacder

)
bDetend I 4 g
vs. ; Case No. A-19-798035-W
) Dept. VI
THE STATE 0F NEVADA ) Dept No.
Plaintics . ; Docket
)

NOTICE OF p_HEARINMG,

-
YOU WILL PLEASE TAKE NOTICE, that Pet{tlon For 117 rid oF

Habeas (Corpus

will come on for hearing before the above-entitled Court onthe _  September 23, 2019
’ 9:00 AM

—_—

at the hour of o’clock .M. In Department __,of said Co

CC:FILE

DATED: this day of , 20

BY:_Jugiin D- oClerd) /04045
Y .
/In Propria Personam
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Electronically Filed
8/27/2019 2:54 PM
Steven D. Grierson

. . CLERK OF THE CO
Justin D Porte r Hougda w E""“""

In Proper Person
P.0. Box 650 H.D.S.P.

Indian Springs, Nevada m%ara
89070

_ﬁi‘_ DISTRICT COURT

CLARK  counrs ) NEVADA

ST b. Pocker ’

: Eh-ﬁonqﬂr‘ ’ Cage No. 5-14-7‘.‘?5035_"’
-v- Dept.No, _éf
ﬁriany;’ﬂiamg , Docket

Respondent .

| NOTICE OF APPEAL .
Notice is hereby given that the Pﬁ_‘t]l-l-l'on*f.r L IUS-’-:H . briec

» by and through himself in proper person, does now appeal

to the Supreme Court of the State of Nevada, the decision of the Distriect

couren DeNB(_OF Redilimeds Redititn For wirid o Habess

COLPUS, e&»immnrs Suzﬂﬂfqa paznd—Ja Habess Coass
@ 5 wiell was ASmtss v/

Dated this date, §f,lﬁ1£v£mg’)f(— 9"{? 90/? .

Respectfully Submitted,

In Proper Person
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CERTFICATE OF SERVICE BY MAILING
L, Justin D. Co(er , hereby certify, pursuant to NRCP 5(b), that on this 2/
day of S el 70 2, 1 mailed  tue s corrct copy of the oregoing, *
Motice 0F Apoeg/.
by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,

W W N R b W N e

10
1
12
13
14
13
16
17
13
19

2]
22
23

25
26
27
28

DATED: thib 2. day of Segférmbe(, 20 /1.
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does heréby affirm that the preceding .

(Title of Document)

filed in District Court Case number

@/ Does not contain the soclal security number of any person.

-OR-
L) Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant,

Justinp- Brle -

Print Name

FID Ficee [)‘F#qufﬁ/ “

Title
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Electronically Filed
10/1/2019% 11:14 AM
Steven D. Grierson

CLERE OF THE COiEE

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

JUSTIN PORTER,
Plaintiff(s),
vs.
BRIAN WILLTAMS - WARDEN,

Defendant(s},

Case No: A-19-798035-W

Dept No: VI

CASE APPEAL STATEMENT

1. Appellant(s}: Justin Porter
2. Judge: Jacqueline M. Bluth
3. Appellant(s}: Justin Porter
Counsel:

Justin Porter #1042449

P.C. Box 650

Indian Springs, NV 89070
4. Respondent (s): Brian Williams - Warden
Counsel:

Aaron D. Ford, Attorney General

555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89101-1068

A-19-798035-W al
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Steven B. Wolfson, District Attorney
200 Lewis Ave.
Las Vegas, NV §9155-2212

Case Number: A-19-798035-W




[ 28]

24

25

26

27

5. Appellant(s}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires | vear from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

9. Date Commenced in District Court: July 5, 2019
10. Brief Description of the Nature of the Action: Unknown

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number(s): N/A
[2. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 1 day of October 2019,

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Justin Porter

A-19-798035-W 629
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Electronically Filed
1118/2019 2:17 PM

Steven D. Grierson

DISTRICT COURT CLERK OF THE CQO
CLARK COUNTY, NEVADA w ﬂ,‘

ook

Justin Porter, Plaintiff(s) Case No.:  A-19-798035-W
vS.
Brian Williams, Defendant(s) Department 6

NOTICE OF HEARING

Please be advised that the Plaintiff's - Motion for Respondent to Petitioner's Habeas
Corpus (Post Conviction) in the above-entitled matter is set for hearing as follows:
Date: December 09, 2019
Time: 9:30 AM
Location: RIC Courtroom 10C

Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the

Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JUSTIN D. PORTER, Supreme Court No. 79735

Appelliant, District Court Case No. A798035

VS.

BRIAN WILLIAMS, WARDEN,

Respondent. F"..ED
LERK’S CERTIFICATE NOV 19 209

L S

|, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

STATE OF NEVADA, ss.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDERS this appeal DISMISSED.”
Judgment, as quoted above, entered this 18 day of October, 2019.
IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme

Court at my Office in Carson City, Nevada this
November 14, 2019.

Elizabeth A. Brown, Supreme Court Clerk

By: Danielle Friend
Administrative Assistant

A 19 798036 -W
NV Supremo Court Clerks Certificate/Judgn

.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JUSTIN D. PORTER,
Appellant,
V8.

BRIAN WILLIAMS, WARDEN,

Respondent. .

ORDER DISMISSING APPEAL

This is a pro se appeal from a purported district court order
denying a postconviction petition for a writ of habeas corpus. Eighth
Judicial District Court, Clark Counfy; Jacqueline M. Bluth, Judge.

This court’s review of this appeal reveals a jurisdictional defect.
No decision had been made on the petition when appellant filed the appeal
on September 27, 2019. Thus, the notice of appeal is premature. See NRS

177.015(3). Accordingly, this court

ORDERS this appeal DISMISSED.
AV A
Hardesty
Ayl J.
Stiglich Silver

AT le) s

No. 79735

FILED
OCT 18 2019 -
spropmnd

19-43104




Hon. Jacqueline M. Bluth, District Judge
Justin D. Porter '

Attorney General/Carson City

Clark County District Attorney

Eighth District Court Clerk

) \If\?«” / ‘/




 CERTIFIED COPY
This document is a ful, true and correct copy of
~ the original on file and of record in my afice.

-~ pATE: N0vemios- 14, 2019

Susrame Court Cle% of Neveda
By(—b QA , Danuhy
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JUSTIN D. PORTER, Supreme Court No. 79735
Appellant, District Court Case No. A798035
VvS.
BRIAN WILLIAMS, WARDEN,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:
Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: November 14, 2019
Elizabeth A. Brown, Clerk of Court

By: Danielle Friend
Administrative Assistant

cc (without enclosures):
Hon. Jacqueline M. Bluth, District Judge
Justin D. Porter
Clark County District Attorney

RECEIPT FOR REMITTITUR
Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitied cause, on KOV 19 2019
Deputy HEATHER UNGERMANN —\
P District Court Clerk
RECEIVED
APPEALS
NOV 18 2019
CLERK OF THE COURT
1 19-46653

78



R R e = Y Y

b2 [ b2 [ b2 b2 b2 [ [ —_ —_ —_ —_ —_ —_ —_ — —_ —_
20 ~1 N LA = 2 [S=] _— = D o | s %] = Lad 3 p— o

Electronically Filed
12/2/2019 2:01 PM

Steven D. Grierson

CLERK OF THE CO
ey o

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

LISA LUZAICH

Chief Deputy District Attorney
Nevada Bar #005056

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
vs- CASE NO:  A-19-798035-W
01C174954

JUSTIN D. PORTER,

#1682627 DEPT NO: VI

Defendant.

STATE’S RESPONSE AND MOTION TO DISMISS PETITION FOR WRIT OF
HABEAS CORPUS AND MOTION TO STRIKE ROGUE FILINGS

DATE OF HEARING: DECEMBER 9, 2019
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County

District Attorney, through LISA LUZAICH, Chiet Deputy District Attorney, and hereby
submits the attached Points and Authorities in this State's Response to Petitioner’s Petition for
Writ of Habeas Corpus, and Motion to Strike Petitioner’s Rogue Filings.

This response and motion 1s made and based upon all the papers and pleadings on file
herein, the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

/
/
/

W:i20000 2000841 390 1400F13901-REPN-(PORTER _JUSTIN 12 (9 2019)-001.DOCX
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On April 26, 2001, the State of Nevada, by way of Information, charged Justin Porter
(hereinafter “Petitioner”) with over 40 felony counts, including sexual assault, kidnapping,
murder, burglary, and robbery, related to 9 events over a 4-month period, involving 12 victims.
On May 2, 2001, an Amended Information was filed in open court to correct a typographical
error. On October 11, 2001, a Second Amended Information was filed reducing the total
charges to 38 counts. Counts 30, 31 and 32 alleged Burglary while in Possession of a Deadly
Weapon; Attempt Robbery with Use of a Deadly Weapon; and Murder with Use of a Deadly
Weapon (Open Murder), respectively. These three counts involved a single victim.

On May 15, 2008, Petitioner filed a Motion to Sever Counts 30-32 from the remainder
of the charges. On June 12, 200%, the State filed 1ts Opposition. On June 18, 2008, the Court
granted Petitioner’s Motion to Sever, and ordered the murder event be tried separately. The
State subsequently filed a Third Amended Information in the mnstant case on April 30, 2009,
charging Petitioner with: Count | — Burglary While in Possession of a Deadly Weapon (Felony
—NRS 205.060, 193.165); Count 2 — Attempt Robbery With Use of a Deadly Weapon (Felony
— NRS 193.330, 200.380, 193.165), and Count 3 — Murder With Use of a Deadly Weapon
(Open Murder) (Felony — NRS 200.010, 200.030, 193.165).

On May 8§, 2009, a jury found Petitioner guilty on Count 3 of Second Degree Murder
with Use of a Deadly Weapon. Petitioner was found not guilty of Counts 1 and 2.

On September 30, 2009, the Court sentenced Petitioner to the Nevada Department of
Corrections for 120 months to Life, plus a consecutive term of 120 months to Life for the use
ot a deadly weapon, with 3,338 days credit for time served. The Judgment of Conviction was
filed on October 13, 2009. On October 29, 2009, Petitioner filed a Notice of Appeal. On
November 8, 2010, the Nevada Supreme Court affirmed the Judgment of Conviction.
Remittitur issued December 3, 2010.

/
/

2
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On February 10, 2012, Petitioner filed his first pro per Post-Conviction Petition for Writ
ot Habeas Corpus. The State filed its Response and Motion to Dismiss on March 21, 2012. On
April 23, 2012, the Court denied Petitioner’s first Petition as untimely. The Findings of Fact,
Conclusions of Law, and Order were filed on June 11, 2012. Petitioner appealed the denial of
his first Petition on May 8, 2012, and on March 11, 2013, the Nevada Supreme Court affirmed
the denial. Remittitur issued on March 19, 2013.

On August 26, 2013, Petitioner filed his second pro per Post-Conviction Petition for
Writ of Habeas Corpus, and a separate Motion to Appoint Counsel. The State filed its
Response and Motion to Dismiss on January 3, 2014. On January 13, 2014, the Court denied
Petitioner’s second Petition as time-barred. Petitioner filed a Notice of Appeal from the denial
of his second Petition on February 7, 2014, and on June 11, 2014, the Nevada Supreme Court
affirmed the denial. Remittitur issued on July 15, 2014,

On October 26, 20135, Petitioner filed his third pro per Post-Conviction Petition for Writ
of Habeas Corpus. On August 17, 2016, the Nevada Supreme Court affirmed the district
court’s ruling. Remittitur issued on January 24, 2017,

On July 5, 2019, Petitioner filed the instant pro per Post-Conviction Petition for Writ
of Habeas Corpus (the “instant Petition™), Petitioner then filed a “Supplement” to his Petition
on July 16, 2019. Petitioner filed another “Petition” on July 25, 2019.

On September 27, 2019, Petitioner filed a Notice of Appeal in the instant case. The
Nevada Supreme Court dismissed the appeal on QOctober 18, 2019, as there was no order to be
appealed from. Remittitur issued on November 19, 2019. While the appeal was pending,
Petitioner filed a “Motion for Respondent to Petitioner’s Habeas Corpus {Post-Conviction).”
/

/
/
/
7/l
7/l
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ARGUMENT
L PETITIONER’S INSTANT PETITION DOES NOT ENTITLE PETITIONER
TO HABEAS RELIEF

A. The instant Petition is time-barred

The mandatory provision of NRS 34.726(1) states:

Unless there 1s good cause shown for delay, a petition that challenges the validity
ot a judgment or sentence must be filed within [ year after entry of the judgment
of conviction or, if an appeal has been taken from the judgment, wirﬁ/in year
after the Supreme Court issues its remittitur. For the purposes of this subsection,

ood cause for delay exists 1f the petitioner demonstrates to the satisfaction of

the court:
(a)  That the delay 1s not the fault of the petitioner; and

(b)  That dismissal of the petition as untimely will unduly prejudice the
petitioner.

(emphasis added). *“[T]he statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.
225,233, 112 P.3d 1070, 1075 (2005).

Per the language, the one-year time bar prescribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal 1s filed.
Dickerson v, State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning).

In Gonzales v. State, 1 18 Nev. 590, 593, 560 P.3d 901, 902 (2002), the Nevada Supreme

Court rejected a habeas petition that was filed two days late, pursuant to the “clear and
unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the importance
ot filing the petition with the District Court within the one-year mandate, absent a showing of
“good cause” for the delay in filing. Gonzales, 118, Nev. at 593, 590 P.3d at 902. The one-
year time bar is therefore strictly construed. In contrast with the short amount of time to file
a notice of appeal, a prisoner has a full year to tile a post-conviction habeas petition, so there
18 no injustice in a strict application of NRS 34.726(1), despite any alleged difficulties with
the postal system. Id. at 595, 53 P.3d at 903.

4
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In the instant case, Petitioner’s instant Petition is beyond the one-year time bar. The
Nevada Supreme Court aftirmed Petitioner’s judgment of conviction on November 8, 2010,
and Remittitur issued on December 3, 2010. As such, Petitioner had until December 3, 2011
to file a post-conviction petition for writ of habeas corpus. The instant Petition was filed on
July 5, 2019, nearly eight (8} years after the time allowed by statute. Therefore, the instant
Petition must be denied as time-barred pursuant to NRS 34.726(1).

B. The instant Petition is successive and an abuse of the writ
Petitioner’s instant Petition is also procedurally barred because it is successive. NRS

34.810(2) reads:

A second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for relief and that the
prior determination was on the merits or, if new and different grounds are
alleged, the judge or justice finds that the failure of the petitioner to assert those
grounds 1n a prior petition constituted an abuse of the writ.
(emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds, but a judge or justice finds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.

NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

ot the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,

it the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-498 (1991).
Application of NRS 34.810(2) 1s mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

5
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On February 10, 2012, Petitioner filed his tirst petition for habeas relief, which was
denied as untimely because the district court concluded that Petitioner did not demonstrate
good cause to overcome the time-bar. On August 26, 2013, Petitioner filed his second petition
for habeas relief, which was once again denied as untimely. Petitioner filed a third petition for
habeas relief on October 26, 2015, which the district court denied as procedurally barred under
NRS 34.726(1), finding that Petitioner’s actual innocence claims were insufficient to
overcome those procedural bars. Petitioner appealed each denial of his respective petitions,
and every denial was affirmed by the Nevada Supreme Court. Petitioner has clearly had the
opportunity to raise the grounds he now alleges are “new and different” in each of these prior
Petitions. Therefore, the mstant Petition 1s successive and constitutes and abuse of the writ; as
such, it must be denied pursuant to NRS 34.810(2).

C. The instant Petition is subject to Laches

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of

conviction and the filing of a petition challenging the validity of a judgment of conviction...”

The Nevada Supreme Court observed in Groesbeck v. Warden, “[P]etitions that are filed many
years after conviction are an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a criminal conviction is final.”
100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the statute requires the State
plead laches in its motion to dismiss the petition. NRS 34.800(2). The State affirmatively
pleads laches in the instant case.

The instant Petition was tiled over ten (10} years after the verdict and the sentencing
hearing, and almost nine (9) years after the Nevada Supreme Court affirmed the judgment of
conviction. Because these time periods exceed five (5) years, the State is entitled to a rebuttable
presumption of prejudice. NRS 34.800(2).

/1
/1
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D. Petitioner’s claim of “actual innocence” is not, itself, a cognizable claim for
habeas relief
Petitioner’s first claim is that he is “actually innocent” of those crimes for which he was
convicted at trial. Instant Petition at 13. The United States Supreme Court has held that actual
mnocence 1s “not itself a constitutional claim, but instead a gateway through which a habeas
petitioner must pass to have his otherwise barred constitutional claim considered on the

merits.” Schlup v. Delo, 513 U.S. 298,327,115 S. Ct. 851, 867 (1995). In order for a petitioner

to obtain a reversal of his conviction based on a claim of actual innocence, he must prove that
“‘1t 1s more likely than not that no reasonable juror would have convicted him in light of the
‘new evidence’ presented in habeas proceedings.” Calderon v. Thompson, 523 U.S. 538, 560,

118 S. Ct. 1489, 1503 (1998) (emphasis added) (quoting Schlup).

Petitioner seems to acknowledge that his “actual innocence” claim is merely a vehicle
for overcoming the other procedural bars to the instant Petition. Instant Petition at 13.
However, the substance of this claim 1s merely a challenge to the sufficiency of the evidence
used to convict Petitioner at trial. Id. Petitioner does not offer any evidence that could be
considered “new” or that could support the requisite showing under Calderon. Therefore,
Petitioner has failed to demonstrate that “actual innocence” establishes good cause enough to
overcome his procedural defaults, and the instant Petition should be dismissed.
E. Petitioner fails to demonstrate good case or prejudice for failing to timely raise
his claims of ineffective assistance of counsel
To avoid procedural default, under NRS 34.726, a petitioner has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in
earlier proceedings or to otherwise comply with the statutory requirements, and that he will be
unduly prejudiced if the petition is dismissed. NRS 34.726(1)(a); see Hogan v. Warden, 109
Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104 Nev.
656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a habeas petition it it presents

claims that either were or could have been presented in an earlier proceeding, unless the court

finds both cause for failing to present the claims earlier or for raising them again and actual

7
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prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 64647, 29 P.3d 498, 523 (2001)

(emphasis added).

1. Petitioner has failed to establish good cause.

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
248, 251,71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. “A qualifying

impediment might be shown where the factual or legal basis for a claim was not reasonably

available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003).

The Court continued, “appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81
P.3d at 526. Examples of good cause include interference by State officials and the previous

unavailability of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d

91, 95 (2012). Clearly, any delay in the filing of the petition must not be the fault of the
petitioner. NRS 34.726(1)(a).

Petitioner has failed to even address good cause to overcome this late filing, instead
relying upon allegations of “actual innocence” to excuse the procedural bars to the instant
Petition. As addressed in Section I{D), supra., Petitioner fails to meet the standard under
Calderon. Petitioner does not assert good cause and so fails to overcome the mandatory
procedural bar.

2. Petitioner has failed to establish prejudice.

In addition, Petitioner cannot establish prejudice necessary to ignore the procedural
detault because the underlying claims of ineftective assistance of counsel are meritless.

The Sixth Amendment to the United States Constitution provides that, “[i]n all criminal
prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his
detense.” The United States Supreme Court has long recognized that “the right to counsel is
the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686,
104 8. Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323
(1993).
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To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove
he was denied “reasonably effective assistance” of counsel by satistying the two-prong test of

Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev. at 1138, 865

P.2d at 323. Under the Strickland test, a defendant must show first that his counsel's
representation fell below an objective standard of reasonableness, and second, that but for
counsel's errors, there is a reasonable probability that the result of the proceedings would have
been different. 466 U.S. at 68788, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada State Prison
v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test).

“[T]here 1s no reason for a court deciding an ineffective assistance claim to approach the
inquiry in the same order or even to address both components of the inquiry if the defendant
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was

ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel

does not mean errorless counsel, but rather counsel whose assistance 1s ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.”” Jackson v. Warden, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975).

Counsel cannot be ineffective for failing to make futile objections or arguments. See

Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the

“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if
any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167
(2002).

Based on the above law, the role of a court in considering allegations of ineffective
assistance ot counsel is “not to pass upon the merits of the action not taken but to determine
whether, under the particular facts and circumstances of the case, trial counsel failed to render

reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711

(1978). This analysis does not mean that the court should *second guess reasoned choices

between trial tactics nor does it mean that defense counsel, to protect himself against
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allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Id. To be etfective, the constitution “does not require that counsel
do what is impossible or unethical. If there is no bona fide defense to the charge, counsel
cannot create one and may disserve the interests of his client by attempting a useless charade.”

United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S. Ct. 2039, 2046 .19 (1984).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S. Ct. at 689. “Strategic choices made by counsel after
thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992}, see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “‘judge the reasonableness of counsel's
challenged conduct on the facts of the particular case, viewed as of the time of counsel's
conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

Even if a defendant can demonstrate that his counsel's representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability 1s a probability

sufficient to undermine confidence in the outcome.” Id. (citing Strickland, 466 U.S. at 687-89,
694, 104 S. Ct. at 206465, 2068).

The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the
disputed factual allegations underlying his ineffective-assistance claim by a preponderance of

the evidence.” Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004). Furthermore,

claims of ineffective assistance of counsel asserted in a petition for post-conviction reliet must
be supported with specific factual allegations, which if true, would entitle the petitioner to

relief. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked”

allegations are not sufficient, nor are those belied and repelled by the record. Id. “A claim 1s

‘belied’ when it 1s contradicted or proven to be talse by the record as it existed at the time the
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claim was made.” Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002). NRS

34.735(6) states in relevant part, “[Petitioner]| must allege specitic facts supporting the claims
in the petition[.] . . . Failure to allege specific facts rather than just conclusions may cause your
petition to be dismissed.” (emphasis added).

Here, Petitioner alleges his trial counsel was ineffective in four ways: (1) failing to
instruct the jury on Petitioner’s theory of the case; (2) conceding guilty as to second degree
murder; (3) failing to subject prosecution’s case to a meaningful adverse testing process; and
(4) failing to object to Petitioner’s statement as involuntary. Instant Petition at 19-24.
However, Petitioner’s allegations are subject to the law of the case doctrine, as they have been
previously raised, and rejected, in earlier petitions.

“The law of a first appeal 1s law of the case on all subsequent appeals in which the facts
are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the

case cannot be avoided by a more detailed and precisely focused argument subsequently made
after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Under the law of
the case doctrine, issues previously decided on direct appeal may not be reargued in a habeas
petition. Pellegrini v. State, 117 Nev. at 879, 34 P.3d at 532 (citing McNelton v. State, 115
Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). Furthermore, this Court cannot overrule the

Nevada Supreme Court. NEV. CONST. Art. VI § 6.
i.  Failure to Instruct the Jury on Petitioner’s Theory of the Case

Petitioner raised the allegation that trial counsel failed to proffer proper jury instructions
in his third Petition. The district court determined that this allegation was without merit in that
Petition, and the district court’s determination was upheld on appeal. See, Findings of Fact,
Conclusions of Law and Order, filed on March 14, 2016 in Case Number 01C174954
(“3/14/16 FCL”) at 5; see also, Order of Affirmance, filed on August 17, 2016 in Supreme
Court Case 70206 (“8/17/16 Affirmance”). Therefore, this issue has already been raised and
addressed and is therefore subject to the law of the case doctrine.

/f
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ii. Conceding Second Degree Murder
Petitioner raised the allegation that trial counsel improperly conceded the 1ssue of guilt
as to second degree murder in his second Petition. See Third Petition at 7. The district court
rejected this allegation and dismissed Petitioner’s third Petition, a ruling that was also upheld

on appeal. See generally, 2/14/14 FCL; see also, 6/11/14 Affirmance. Because Petitioner

already unsuccessfully raised this allegation, and because there are no new facts that would
affect the Nevada Supreme Court’s earlier determination of this issue, it is subject to the law
of the case doctrine and cannot demonstrate prejudice.

iti. Failure to Subject Prosecution’s Case to a Meaningful Adverse Testing

Process

Petitioner’s third allegation in support of his claim of ineffective assistance of trial
counsel relies on the same actions of trial counsel as addressed in Section I(E)}2)(11), supra. —
namely, that trial counsel conceded the issue of guilt as to second degree murder. As addressed
above, this claim has already been substantively addressed, and Petitioner’s position has been
rejected by both the district court and the Nevada Supreme Court. Because both courts have
already ruled on this specific issue, it is subject to the law of the case doctrine. Furthermore,
because it has no merit, it cannot demonstrate prejudice.

iv.  Failure to Object to Petitioner’s Statement as Involuntary

Petitioner initially raised trial counsel’s alleged failure to object to his statement to
police as involuntary on his direct appeal. See, Appellant’s Opening Brief, filed on April 21,
2010 in Supreme Court Case 54866 at 7-10. However, the Nevada Supreme Court expressly
rejected the notion that Petitioner’s statement to police was involuntary or unknowing, instead
concluding “[t]he totality of the circumstances reveals that Porter voluntarily, knowingly, and
intelligently waived his Miranda rights... and the district court therefore did not err in
admitting his confession.” 11/08/2010 Affirmance at 2. Because the Nevada Supreme Court
found the issue of voluntariness to be without merit, trial counsel could not be ineftective for
failing to raise the issue.

/f
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Petitioner’s allegation is further belied by a review of the district court record. On
September 26, 2002, trial counsel filed a “Motion to Suppress Defendant’s Confessions and
Admissions to Metro and Chicago Detectives Based on Violation of his Miranda Rights and
Involuntariness and Request for Jackson v. Denno Hearing.” Because Petitioner’s allegation
1s belied by the record and subject to the law of the case doctrine, it cannot demonstrate
prejudice to overcome the procedural bars to the instant Petition.

Petitioner further alleges his appellate counsel was ineffective in two ways: (1) failing
to raise prosecutorial misconduct on appeal; and (2) failing to allege ineffective assistance of
trial counsel on appeal, both of which have also been addressed and rejected.

i.  Failure to Raise Issue of Prosecutorial Misconduct on Direct Appeal

Petitioner’s argument that his appellate counsel was ineffective for not alleging
prosecutorial misconduct is based on Petitioner’s argument that mental disability rendered his
voluntary statement to detectives inadmissible, and that the statement should not have been
used at trial. See, Instant Petition at 26. This claim was, in fact, substantively raised on direct
appeal, and was rejected by the Nevada Supreme Court as being without merit. 11/08/2010
Affirmance at 2. Because this claim was previously substantively raised, and rejected, it is
subject to the law of the case doctrine. It further cannot be used to overcome the procedural
bars precluding the instant Petition from being reviewed on its merits.

ii.  Failure to Raise Issue of Ineffective Assistance of Trial Counsel

Petitioner repeats his earlier four arguments regarding ineffectiveness of trial counsel,
and argues that appellate counsel was ineffective for failing to raise these issues on appeal.
Aside from the same conclusory statements made in support of his earlier claims, which were
all addressed and rejected on Petitioner’s direct appeal, or in one of Petitioner’s numerous
habeas petitions since, Petitioner fails to support his claim, and fails to show how any of these
Justity overcoming the procedural bars to the instant Petition.

/
/
/
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F. Petitioner’s remaining claims of Prosecutorial Misconduct and Abuse of
Discretion are subject to the law of the case doctrine

Petitioner also claims that admission of his statement to detectives at trial amounted to
prosecutorial misconduct, and that the trial court abused its discretion when it allowed the
statement to be used at trial. Instant Petition at 30-36. However, these claims are substantively
the same as Petitioner’s claims regarding ineffective assistance of trial and appellate counsel,
as they all rely on Petitioner’s argument that mental or cognitive handicaps prevented his
knowing and/or voluntary waiver of his Miranda rights. As addressed, supra., Petitioner
substantively raised this 1ssue on direct appeal. The Nevada Supreme Court rejected the claim,
concluding that the totality of the circumstances supported the notion that Petitioner’s
statement was knowing and voluntary. 11/08/2010 Affirmance at 2. Therefore, pursuant to
Hall, these claims are subject to the law of the case doctrine.

Because Petitioner’s substantive claims are subject to the law of the case doctrine, and
further, because Petitioner fails to demonstrate good cause or prejudice to overcome the
procedural bars to the instant Petition, the instant Petition is ripe only for summary dismissal.
II. PETITIONER’S SUPPLEMENT AND SUBSEQUENT “PETITION” SHOULD

BE STRICKEN

NRS 34.750(5) precludes the filing of any supplemental pleadings to a post-conviction
petition for writ of habeas corpus without leave of the court. The instant Petition was filed on
July 5, 2019. On July 16, 2019, absent any order or leave of the court, Petitioner filed a
“Supplement to Habeas Corpus Postconviction.” Then, on July 25, 2019, again without order
or leave of the court, Petitioner filed another “Petition for Writ ot Habeas Corpus.” Petitioner
was not granted, nor did he even seek, leave of the court to supplement the instant Petition.
Therefore, the subsequent filings should be stricken as rogue and improper.

/
/
/
/
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CONCLUSION

For the forgoing reasons, the State respectfully requests that Petitioner’s July 16, 2019
and July 25, 2019 filings be stricken, and that the instant Petition for Writ of Habeas Corpus
be DENIED in its entirety.

DATED this 2nd day of December, 2019.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY _/s/LISA LUZAICH
LISA LUZAICH
Chief Deputy District Attorney
Nevada Bar #005056

CERTIFICATE OF SERVICE

I hereby certify that service of the above and foregoing was made this 2nd day of
DECEMBER, 2019, to:

JUSTIN PORTER, BAC#1042449
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV §9070

BY /s/ HOWARD CONRAD
Secretary for the District Attorney's Office
Special Victims Unit

hjc/SVU
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Electronically Filed
12/5/2019 1:57 PM

Steven D. Grierson

DISTRICT COURT CLERK OF THE CQO
CLARK COUNTY, NEVADA w ﬂ,‘

ook

Justin Porter, Plaintiff(s) Case No.:  A-19-798035-W
vS.
Brian Williams, Defendant(s) Department 6

NOTICE OF HEARING

Please be advised that the Plainitiff's Motion in the above-entitled matter is set for
hearing as follows:
Date: December 30, 2019
Time: 9:30 AM
Location: RIC Courtroom 10C

Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the

Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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Indian Springs, Nevada 88648 39070

SHhJud\C A3\ DISTRICT COURT

CLARYK COUNTY NEVADA

Jushin D. Pokke ,

o, ’
_ -EﬁliLQﬂLt Case No. A-)9-795035 - w
-v- Dept.NOl ﬂ

' v Docket
BRANY Wi iams- wWatden P

NOTICE OF APPEAL

Notice fa hereby given that the Rﬂ_«\-rtl-:ondf' o Ju 5-};’];9 D. Arxer

» by and through himself :ln proper person, does now appeal

to tha Supreme Court of the State of Nevada, the dec:l.sion 0of the Distriect

H D€ A L atsy

2 UBT 4 2030
Dated this date, Eq‘:bruairv QQ\Q-OQO
7 7

Regpectfully Submitted,

“1n Proper Person .

RECEIVED
MAR - 2 202
CLERK OF THE COURT 98
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

NOLIce 0F Appeal,
(Title of Document)

fited in District Court Case number

m Does not contain the social security number of any person.

-OR-~
O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

2/2% /2620

Date
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Title
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DEPUTY CLERK
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

MohCa. _of Apped!.

(Title of Document)

filed in District Court Case number 4-19-748035 - W

[D/ Does not contain the social security number of any person.

-OR-

O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

2 7 2 /28 /2020

nature Date

Jusihwn D. Porie

Print Name

App<s |

Title

104



A/ ¥ 1IN
r.o)i 4

RNAS DRI HOM

—QNIW% mmE\/Wt_g.?wz T MW::::;:*:?;_?Z SELGE p-1ni R
‘owwtsw ¥7>244S uosje) ‘S |0p
i&md PMY 70 391330

MAYAINV 20 A¥ne) IWIAUINS \)
¢!
Y.
»

* Vb kd 0R0Z 934 82 QLAbEAN SowiNdS werpur
ﬂ& WQ_\C OMQ» %0@ Q m.\

mxwm AN SVDEN 3&1 _
bhhe _..ejgwrcom 'q uen(

105



[ 28]

19

20

21

24

25

26

27

ASTA
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STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

JUSTIN PORTER,
Plaintiff(s),
vs.
BRIAN WILLTAMS - WARDEN,

Defendant(s},

CASE APPEAL STATEMENT

1. Appellant(s}: Justin Porter
2. Judge: Jacqueline M. Bluth
3. Appellant(s}: Justin Porter
Counsel:

Justin Porter #1042449

P.C. Box 650

Indian Springs, NV 89070
4. Respondent (s): Brian Williams - Warden
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155-2212
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5. Appellant(s}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires | vear from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

9. Date Commenced in District Court: July 5, 2019
10. Brief Description of the Nature of the Action: Unknown

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11, Previous Appeal: Yes

Supreme Court Docket Number(s): 79735
[2. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 4 day of March 2020.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Justin Porter
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5. Appellant(s}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires | vear from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

9. Date Commenced in District Court: July 5, 2019
10. Brief Description of the Nature of the Action: Unknown

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11, Previous Appeal: Yes

Supreme Court Docket Number(s): 79733, 80738
[2. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 12 day of March 2020.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
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A-19-798035-W

109




oo =1 N W B W N

MR N N NN RN - _
RDREEYNERENNEIRELZ =3I 0R o =~ o

Electronically Filed
6/1/2020 11:37 AM
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STEVEN B. WOLFSON '

Clark County District Attorney
Nevada Bar #001565

LISA LUZAICH

Chief Deputy District Attorney
Nevada Bar #005056

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plainiiff,

-Vs- CASE NO: A-19-798035-W

JUSTIN D. PORTER, DEPT NO: VI
#1682627

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND ORDER

DATE OF HEARING: FEBRUARY 19, 2020
TIME OF HEARING: 9:30 AM

THIS CAUSE having presented before the Honorable JACQUELINE BLUTH,

District Court Judge, on the 19th day of February, 2020; Petitioner present, represented by
ADAM GILL, ESQ.: Respondent represented by STEVEN B. WOLFSON, Clark County
District Attorney, by and through LISA LUZAICH, Chief Deputy District Attorney; and
having considered the matter, including briefs, transcripts, and documents on file herein, the
Court makes the following Findings of Fact and Conclusions of Law:

/
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FINDINGS OF FACT, CONCLUSIONS OF LAW
STATEMENT OF THE CASE

On April 26, 2001, the Statc of Nevada, by way of Information, charged Justin Porter
(hereinafter “Petitioner™) with over 40 felony counts, including sexual assault, kidnapping,
murder, burglary, and robbery, related to 9 events over a 4-month period, involving 12
victims. On May 2, 2001, an Amended Information was filed in open court to correct a
typographical crror. On October 11, 2001, a Second Amended Information was filed
reducing the total charges to 38 counts. Counts 30, 31 and 32 alleged Burglary while in
Possession of a Deadly Weapon; Attempt Robbery with Use of a Deadly Weapon; and
Murder with Usc of a Deadly Weapon (Open Murder), respectively. These threc counts
involved a single victim.

On May 15, 2008, Pctitioner filed a Motion to Sever Counts 30-32 from the remainder
of the charges. On June 12, 2008, the State filed its Opposition. On June 18, 2008, the Court
granted Petitioner’s Motion to Sever, and ordered the murder event be tried separately. The
State subsequently filed a Third Amended Information in the instant case on April 30, 2009,
charging Petitioner with: Count 1 — Burglary While in Possession of a Deadly Weapon
(Felony — NRS 205.060, 193.165); Count 2 — Attempt Robbery With Use of a Deadly
Weapon (Felony — NRS 193.330, 200.380, 193.165), and Count 3 - Murder With Use ol a
Deadly Weapon (Open Murder) (Felony — NRS 200.010, 200.030, 193.165).

On May 8, 2009, a jury found Pctitioner guilty on Count 3 of Second Degree Murder
with Usc of a Deadly Weapon. Pctitioner was found nat guilty of Counts 1 and 2.

On September 30, 2009, the Court sentenced Petitioner to the Nevada Department of
Corrections for 120 months to Life, plus a consecutive term of 120 months to Life for the usc
of a dcadly weapon, with 3,338 days credit for time served. The Judgment of Conviction was
filed on October 13, 2009. On October 29, 2009, Petitioner [iled a Notice of Appeal. On
November &, 2010, the Nevada Supremc Court affirmed the Judgment of Conviction.

Remittitur issucd December 3, 2010.

CAUSERSUACOBSKRIAPPDATALOCALMICROSOFTAWINDOWSHNETC ACHEVCONTENT.CUTLOOK\XELNK2ZWAOF 13901-FFCO-
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On February 10, 2012, Petitioner filed his first pro per Post-Conviction Petition for
Writ of Habeas Corpus. The State filed its Response and Motion to Dismiss on March 21,
2012. On April 23, 2012, the Court denied Petitioner’s first Petition as untimely. The
Findings of Fact, Conclusions of Law, and Order were filed on June 11, 2012. Petitioner
appealed the denial of his first Petition on May 8, 2012, and on March 11, 2013, the Nevada
Supreme Court affirmed the denial. Remittitur issued on March 19, 2013.

On August 26, 2013, Petitioner filed his second pro per Post-Conviction Petition for
Writ of Habeas Corpus, and a separate Motion to Appoint Counsel. The State filed its
Response and Motion to Dismiss on January 3, 2014. On January 13, 2014, the Court denied
Petitioner’s second Petition as time-barred. Petitioner filed a Notice of Appeal from the
denial of his second Petition on February 7, 2014, and on June 11, 2014, the Nevada
Supreme Court affirmed the denial. Remittitur issued on July 15, 2014.

On October 26, 2015, Petitioner filed his third pro per Post-Conviction Petition for
Writ of Habeas Corpus. On August 17, 2016, the Nevada Supreme Court affirmed the
district court’s ruling. Remittitur issued on January 24, 2017.

On July 5, 2019, Petitioner filed the instant pro per Post-Conviction Petition for Writ
of Habeas Corpus (the “instant Petition”). Petitioner then filed a “Supplement” to his Petition
on July 16, 2019. Petitioner filed another “Petition” on July 25, 2019.

On September 27, 2019, Petitioner filed a Notice of Appeal in the instant case. The
Nevada Supreme Court dismissed the appeal on October 18, 2019, as there was no order to
be appealed from. Remittitur issued on November 19, 2019. While the appeal was pending,
Petitioner filed a “Motion for Respondent to Petitioner’s Habeas Corpus (Post-Conviction).”

On December 2, 2019, the State filed its Response and Motion to Dismiss Petitioner’s
Petition for Writ of Habeas Corpus, and Motion to Strike Petitioner’s Rogue Filings. The
matter came before this Court on December 9, 2019, at which time it was continued for the

appointment of counsel for Petitioner.

C:\USERS\JACOBSKR\APPDATA\LOCAL\MICROSOFT\Wl'ND{)%!S\INETCACHE\CONTENT.OUTLOOK\XELNKZWA\OOF13901-FFCO-
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On February 19, 2020, this matter came before this Court for argument. After hearing
representations of the parties, this Court now finds and concludes as follows:
ANALYSIS
L PETITIONER’S INSTANT PETITION DOES NOT ENTITLE PETITIONER
TO HABEAS RELIEF
A. The instant Petition is time-barred

The mandatory provision of NRS 34.726(1) states:

the validity of a judgment or sentence must led within 1 year after
entry of the judgment of conviction or, if an appeal has been taken from
the judgment, within 1 year afier the ﬁpreme Court issues its
remittitur. For the purposes of this subsection, good cause for delay
exists if the petitioner demonstrates to the satisfaction of the court:

Unless there is good cause shown for delayi] a tglyetition that challezges
e

(a)  That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly
prejudice the petitioner.

(emphasis added). “[Tlhe statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.

225, 233, 112 P.3d 1070, 1075 (2005).
Per the language, the one-year time bar prescribed by NRS 34.726 begins to run from

the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning).
In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002), the Nevada

Supreme Court rejected a habeas petition that was filed two days late, pursuant to the “clear
and unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the District Court within the one-year mandate, absent
a showing of “good cause” for the delay in filing. Gonzales, 118, Nev. at 593, 590 P.3d at
902. The one-year time bar is therefore strictly construed. In contrast with the short amount

of time to file a notice of appeal, a prisoner has a full year to file a post-conviction habeas

C:\USERS‘UACOBSKR\APPDATA\LOCAL\MICROSOFT\WINDO&'S\I‘NETCACHE\CONTENT‘OUTLOOK\XELNKzWA\UOF!3901-FFCO-
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petition, so there is no injustice in a strict application of NRS 34.726(1), despite any alleged
difficulties with the postal system. Id. at 595, 53 P.3d at 903.

In the instant case, Petitioner’s instant Petition is beyond the one-year time bar. The
Nevada Supreme Court affirmed Petitioner’s judgment of conviction on November 8, 2010,
and Remittitur issued on December 3, 2010. As such, Petitioner had until December 3, 2011
to file a post-conviction petition for writ of habeas corpus. The instant Petition was filed on
July 5, 2019, nearly eight (8) years after the time allowed by statute. Therefore, this Court
finds the instant Petition is time-barred pursuant to NRS 34.726(1).

B. The instant Petition is successive and an abuse of the writ

Petitioner’s instant Petition is also procedurally barred because it is successive. NRS

34.810(2) reads:
A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new
and different grounds are alleged, the judge or justice finds that the

failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.

(emphasis added). Second or successive petitions are petitions that either fail to allege new
or different grounds for relief and the grounds have already been decided on the merits or
that allege new or different grounds, but a judge or justice finds that the petitioner’s failure to
assert those grounds in a prior petition would constitute an abuse of the writ. Second or
successive petitions will only be decided on the merits if the petitioner can show good cause
and prejudice. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950
(1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability

of post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse
post-conviction remedies. In addition, meritless, successive and untimely petitions clog the
court system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d
at 950. The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly

require a careful review of the record, successive petitions may be dismissed based solely on

C:\USERS\JACOBSKR\APPDATA\LOCAL\MICROSOFT\WINDO%(S\INETCACHE\CONTENT,OUTLOOKD{ELNKzWA\OOFlBQOI-FFCO-
114 (PORTER_JUSTIN_02_19_2020)-601.DOCX




e ™ -

L T T L e L I R O e e
o =3 St R W o= 2O e ) b R W N~ O

the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In

other words, if the claim or allegation was previously available with reasonable diligence, it
is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,
497-498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231,
112 P.3d at 1074.

On February 10, 2012, Petitioner filed his first petition for habeas relief, which was

denied as untimely because the district court concluded that Petitioner did not demonstrate
good cause to overcome the time-bar. On August 26, 2013, Petitioner filed his second
petition for habeas relief, which was once again denied as untimely. Petitioner filed a third
petition for habeas relief on October 26, 2015, which the district court denied as procedurally
barred under NRS 34.726(1), finding that Petitioner’s actual innocence claims were
insufficient to overcome those procedural bars. Petitioner appealed each denial of his
respective petitions, and every denial was affirmed by the Nevada Supreme Court. Petitioner
has clearly had the opportunity to raise the grounds he now alleges are “new and different” in
each of these prior Petitions. Therefore, this Court finds the instant Petition is successive and
constitutes an abuse of the writ; as such, it is subject to denial pursuant to NRS 34.810(2).
C.  The instant Petition is subject to Laches

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”

The Nevada Supreme Court observed in Groesbeck v. Warden, “[Pletitions that are filed

many years after conviction are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a time when a criminal
conviction is final.” 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the
statute requires the State plead laches in its motion to dismiss the petition. NRS 34.800(2).

The State affirmatively pleads laches in the instant case.
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The instant Petition was filed over ten (10) years after the verdict and the sentencing
hearing, and almost nine (9) years after the Nevada Supreme Court affirmed the judgment of
conviction. Because these time periods exceed five (5) years, this Court finds the State is
entitled to a rebuttable presumption of prejudice. NRS 34.800(2).

1/
D. Petitioner’s claim of “actual innocence” is not, itself, a cognizable claim for
habeas relief

Petitioner’s first claim is that he is “actually innocent” of those crimes for which he
was convicted at trial. Instant Petition at 13. The United States Supreme Court has held that
actual innocence is “not itself a constitutional claim, but instead a gateway through which a
habeas petitioner must pass to have his otherwise barred constitutional claim considered on

the merits.” Schlup v. Delo, 513 U.S. 298, 327, 115 S. Ct. 851, 867 (1995). In order for a

petitioner to obtain a reversal of his conviction based on a claim of actual innocence, he must

prove that “*it is more likely than not that no reasonable juror would have convicted him in

light of the ‘new evidence’ presented in habeas proceedings.” Calderon v. Thompson, 523

U.S. 538, 560, 118 S. Ct. 1489, 1503 (1998) (emphasis added) (quoting Schlup).
Petitioner seems to acknowledge that his “actual innocence” claim is merely a vehicle
for overcoming the other procedural bars to the instant Petition. Instant Petition at 13.
However, the substance of this claim is merely a challenge to the sufficiency of the evidence
used to convict Petitioner at trial. Id. Petitioner does not offer any evidence that could be
considered “new” or that could support the requisite showing under Calderon, Therefore, this
Court concludes that Petitioner has failed to demonstrate that “actual innocence” establishes
good cause enough to overcome his procedural defaults, and the instant Petition is therefore
subject to dismissal.
E. Petitioner fails to demonstrate good case or prejudice for failing to timely
raise his claims of ineffective assistance of counsel
To avoid procedural default, under NRS 34.726, a petitioner has the burden of

pleading and proving specific facts that demonstrate good cause for his failure to present his
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claim in earlier proceedings or to otherwise comply with the statutory requirements, and that
he will be unduly prejudiced if the petition is dismissed. NRS 34.726(1)(a); see Hopan v.
Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of
Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a habeas

petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646—
47,29 P.3d 498, 523 (2001) (emphasis added).

1. Petitioner has failed to establish eood cause.

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. “A qualifying

impediment might be shown where the factual or legal basis for a claim was not reasonably

available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003).

The Court continued, “appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81
P.3d at 526. Examples of good cause include interference by State officials and the previous

unavailability of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19, 275

P.3d 91, 95 (2012). Clearly, any delay in the filing of the petition must not be the fault of the
petitioner. NRS 34.726(1)(a).

Petitioner has failed to address good cause to overcome this late filing, instead relying
upon allegations of “actual innocence” to excuse the procedural bars to the instant Petition.
As addressed in Section I(D), supra., Petitioner fails to meet the standard under Calderon.
Thus, this Court finds that Petitioner does not assert good cause and so fails to overcome the
mandatory procedural bar.,

2. Petitioner has failed to establish prejudice,
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In addition, this Court finds Petitioner does not establish prejudice necessary to ignore
the procedural default because the underlying claims of ineffective assistance of counsel are
meritless.

The Sixth Amendment to the United States Constitution provides that, “[i]n all
criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel
for his defense.” The United States Supreme Court has long recognized that “the right to
counsel is the right to the effective assistance of counsel.” Strickland v. Washington, 466
U.S. 668, 686, 104 S. Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138,
865 P.2d 322, 323 (1993).

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove

he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test

of Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev, at 1138,

865 P.2d at 323. Under the Strickland test, a defendant must show first that his counsel's
representation fell below an objective standard of reasonableness, and second, that but for
counsel's errors, there is a reasonable probability that the result of the proceedings would
have been different. 466 U.S. at 687—88, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada
State Prison v. Lvons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland

two-part test). “[T]here is no reason for a court deciding an ineffective assistance claim to
approach the inquiry in the same order or even to address both components of the inquiry if
the defendant makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 8. Ct.
at 2069.

The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel

was ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective

counsel does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the

range of competence demanded of attorneys in criminal cases.’” Jackson v. Warden. 91 Nev.

430, 432, 537 P.2d 473, 474 (1975).
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Counsel cannot be ineffective for failing to make futile objections or arguments, See

Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the

“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if

any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167
(2002).

Based on the above law, the role of a court in considering allegations of ineffective
assistance of counsel is “not to pass upon the merits of the action not taken but to determine
whether, under the particular facts and circumstances of the case, trial counsel failed to

render reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708,

711 (1978). This analysis does not mean that the court should “second guess reasoned
choices between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Id. To be effective, the constitution “does not require that
counsel do what is impossible or unethical. If there is no bona fide defense to the charge,
counsel cannot create one and may disserve the interests of his client by attempting a useless
charade.” United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S, Ct. 2039, 2046 n.19
(1984).

“There are countless ways to provide effective assistance in any given case. Even the

best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S, Ct. at 689. “Strategic choices made by counsel after
thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel's
challenged conduct on the facts of the particular case, viewed as of the time of counsel's
conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

Even if a defendant can demonstrate that his counsel's representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a

reasonable probability that, but for counsel’s errors, the result of the trial would have been
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different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” Id. (citing Strickland, 466 U.S. at 687-
89, 694, 104 S. Ct. at 206465, 2068).

The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the
disputed factual allegations underlying his ineffective-assistance claim by a preponderance

of the evidence.” Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004). Furthermore,

claims of ineffective assistance of counsel asserted in a petition for post-conviction relief
must be supported with specific factual allegations, which if true, would entitle the petitioner
to relief, Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and

“naked” allegations are not sufficient, nor are those belied and repelled by the record. 1d. “A
claim is ‘belied’ when it is contradicted or proven to be false by the record as it existed at the
time the claim was made.” Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).
NRS 34.735(6) states in relevant part, “[Petitioner] mus? allege specific facts supporting the

claims in the petition[.] . . . Failure to allege specific facts rather than just conclusions may
cause your petition to be dismissed.” (emphasis added).

Here, Petitioner alleges his trial counsel was ineffective in four ways: (1) failing to
instruct the jury on Petitioner’s theory of the case; (2) conceding guilt as to second degree
murder; (3) failing to subject prosecution’s case to a meaningful adverse testing process; and
(4) failing to object to Petitioner’s statement as involuntary. Instant Petition at 19-24.
However, Petitioner’s allegations are subject to the law of the case doctrine, as they have
been previously raised, and rejected, in earlier petitions.

“The law of a first appeal is law of the case on all subsequent appeals in which the
facts are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975)
(quoting Walker v, State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the

law of the case cannot be avoided by a more detailed and precisely focused argument

subsequently made after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at

799. Under the law of the case doctrine, issues previously decided on direct appeal may not
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be reargued in a habeas petition. Pellegrini v. State, 117 Nev. at 879, 34 P.3d at 532 (citing
McNelton v. State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). Furthermore, this

Court cannot overrule the Nevada Supreme Court. NEV. CONST. Art. VI § 6.
i.  Failure to Instruct the Jury on Petitioner’s Theory of the Case
Petitioner raised the allegation that trial counsel failed to proffer proper jury
instructions in his third Petition. The district court determined that this allegation was
without merit in that Petition, and the district court’s determination was upheld on appeal.
See, Findings of Fact, Conclusions of Law and Order, filed on March 14, 2016 in Case
Number 01C174954 (*3/14/16 FCL”) at 5; see also, Order of Affirmance, filed on August
17, 2016 in Supreme Court Case 70206 (“8/17/16 Affirmance”). Therefore, this Court finds
this issue has already been raised and addressed and that it is therefore subject to the law of
the case doctrine.
ii. Conceding Second Degree Murder
Petitioner raised the allegation that trial counsel improperly conceded the issue of
guilt as to second degree murder in his second Petition. See Third Petition at 7. The district
court rejected this allegation and dismissed Petitioner’s third Petition, a ruling that was also

upheld on appeal. See generally, 2/14/14 FCL; see also, 6/11/14 Affirmance. Because

Petitioner already unsuccessfully raised this allegation, and because there are no new facts
that would affect the Nevada Supreme Court’s earlier determination of this issue, this Court
finds this claim is subject to the law of the case doctrine and cannot demonstrate prejudice.

iii.  Failure to Subject Prosecution’s Case to a Meaningful Adverse Testing

Process

Petitioner’s third allegation in support of his claim of ineffective assistance of trial
counsel relies on the same actions of trial counse] as addressed in Section I(E)(2)(ii), supra.
— namely, that trial counsel conceded the issue of guiit as to second degree murder. As
addressed above, this claim has already been substantively addressed, and Petitioner’s
position has been rejected by both the district court and the Nevada Supreme Court. Because

both courts have already ruled on this specific issue, this Court finds this claim is subject to
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the law of the case doctrine. Furthermore, because it has no merit, this Court further finds
this claim cannot demonstrate prejudice.
iv,  Failure to Object to Petitioner’s Statement as Involuntary

Petitioner initially raised trial counsel’s alleged failure to object to his statement to
police as involuntary on his direct appeal. See, Appellant’s Opening Brief, filed on April 21,
2010 in Supreme Court Case 54866 at 7-10. However, the Nevada Supreme Court expressly
rejected the notion that Petitioner’s statement to police was involuntary or unknowing,
instead concluding “[tJhe totality of the circumstances reveals that Porter voluntarily,
knowingly, and intelligently waived his Miranda rights... and the district court therefore did
not err in admitting his confession.” 11/08/2010 Affirmance at 2. Because the Nevada
Supreme Court found the issue of voluntariness to be without merit, trial counsel could not
be ineffective for failing to raise the issue.

Petitioner’s allegation is further belied by a review of the district court record. On
September 26, 2002, trial counsel filed a “Motion to Suppress Defendant’s Confessions and
Admissions to Metro and Chicago Detectives Based on Violation of his Miranda Rights and
Involuntariness and Request for Jackson v. Denno Hearing.” Because Petitioner’s allegation
is belied by the record and subject to the law of the case doctrine, this Court finds this claim
cannot demonstrate prejudice to overcome the procedural bars to the instant Petition.

Petitioner further alleges his appellate counsel was ineffective in two ways: (1) failing
to raise prosecutorial misconduct on appeal; and (2) failing to allege ineffective assistance of
trial counsel on appeal, both of which have also been addressed and rejected.

i, Failure to Raise Issue of Prosecutorial Misconduct on Direct Appeal

Petitioner’s argument that his appellate counsel was ineffective for not alleging
prosecutorial misconduct is based on Petitioner’s argument that mental disability rendered
his voluntary statement to detectives inadmissible, and that the statement should not have
been used at trial. See, Instant Petition at 26. This claim was, in fact, substantively raised on
direct appeal, and was rejected by the Nevada Supreme Court as being without merit.

11/08/2010 Affirmance at 2. Because this claim was previously substantively raised, and
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rejected, this Court finds it is subject to the law of the case doctrine. It further cannot be used
to overcome the procedural bars precluding the instant Petition from being reviewed on its
merits.
ii.  Failure to Raise Issue of Ineffective Assistance of Trial Counsel

Petitioner repeats his earlier four arguments regarding ineffectiveness of trial counsel,
and argues that appellate counsel was ineffective for failing to raise these issues on appeal.
Aside from the same conclusory statements made in support of his earlier claims, which
were all addressed and rejected on Petitioner’s direct appeal, or in one of Petitioner’s
numerous habeas petitions since, Petitioner fails to support his claim, and fails to show how
any of these justify overcoming the procedural bars to the instant Petition. Therefore, this
Court finds that Petitioner’s claim is subject to the procedural bars.
//
//

F. Petitioner’s remaining claims of Prosecutorial Misconduct and Abuse of

Discretion are subject to the law of the case doctrine

Petitioner also claims that admission of his statement to detectives at trial amounted to
prosecutorial misconduct, and that the trial court abused its discretion when it allowed the
statement to be used at trial. Instant Petition at 30-36. However, these claims are
substantively the same as Petitioner’s claims regarding ineffective assistance of trial and
appellate counsel, as they all rely on Petitioner’s argument that mental or cognitive
handicaps prevented his knowing and/or voluntary waiver of his Miranda rights. As
addressed, supra., Petitioner substantively raised this issue on direct appeal. The Nevada
Supreme Court rejected the claim, concluding that the totality of the circumstances supported
the notion that Petitioner’s statement was knowing and voluntary. 11/08/2010 Affirmance at
2. Therefore, this Court finds that, pursuant to Hall, these claims are subject to the law of the
case doctrine.

Because Petitioner’s substantive claims are subject to the law of the case doctrine, and

further, because Petitioner fails to demonstrate good cause or prejudice to overcome the
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procedural bars to the instant Petition, this Court concludes the instant Petition is ripe only
for summary dismissal.
II. PETITIONER’S SUPPLEMENT AND SUBSEQUENT “PETITION” ARE

STRICKEN

NRS 34.750(5) precludes the filing of any supplemental pleadings to a post-
conviction petition for writ of habeas corpus without leave of the court. The instant Petition
was filed on July 5, 2019. On July 16, 2019, absent any order or leave of this Court,
Petitioner filed a “Supplement to Habeas Corpus Postconviction.” Then, on July 25, 2019,
again without order or leave of this Court, Petitioner filed another “Petition for Writ of
Habeas Corpus.” Petitioner was not granted, nor did he even seek, leave of this Court to
supplement the instant Petition. NRS 37.750(5). Therefore, this Court concludes the
subsequent filings should be stricken as rogue and improper.

//
1/
CONCLUSION

THEREFORE, COURT ORDERED, the State’s Motion to Dismiss Pursuant to
Laches shall be and is GRANTED.

IT IS FURTHER ORDERED, Petitioner Justin Porter’s Petition for Writ of Habeas
Corpus (Post-Conviction) shall be and is DISMISSED.

IT IS FURTHER ORDERED, Petitioner Justin Porter’s July 16, 2019 Supplement
to Habeas Corpus Petition and July 25, 2019 Petition for Writ of Habeas Corpus shall be and
are STRICKEN.

DATED this Z\S% day of May, 2020.

&M

I DISTRICT COURT JUDGE ?

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Ncvada Bar #0013565 ie
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BY
LISA LUZAICH
Chief Deputy District Attorney
Nevada Bar #005056

hjc/SVU
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Electronically Filed
6/4/2020 9:27 AM

Steven D. Grierson

NEFF
DISTRICT COURT
CLARK COUNTY, NEVADA
JUSTIN PORTER.
Case No: A-19-798035-W
Petitioner,
Dept No: V1
Vs,
BRIAN WILLIAMS,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on June 1, 2020, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on June 4, 2020,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 4 day of June 2020, T served a copy of this Notice of Entry on the following:

M By e-mail:
Clark County District Attorney’s Office
Attorney General's Otfice - Appellate Division-

® The United States mail addressed as follows:

Justin Porter # 1042449 Adam L. Gill, Esq.
P.O. Box 650 7238.37 81
Indian Springs. NV 85070 Las Vegas, NV 89101

/s/ Amanda Hampton
Amanda Hampton. Deputy Clerk

126

Case Number: A-19-798035-W

CLERE OF THE COiEE




oo =1 N W B W N

MR N N NN RN - _
RDREEYNERENNEIRELZ =3I 0R o =~ o

Electronically Filed
6/1/2020 11:37 AM
Steven D. Grierson

CLERK OF THE CO
OPPS &""“ ﬂ»u—
STEVEN B. WOLFSON '

Clark County District Attorney
Nevada Bar #001565

LISA LUZAICH

Chief Deputy District Attorney
Nevada Bar #005056

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plainiiff,

-Vs- CASE NO: A-19-798035-W

JUSTIN D. PORTER, DEPT NO: VI
#1682627

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND ORDER

DATE OF HEARING: FEBRUARY 19, 2020
TIME OF HEARING: 9:30 AM

THIS CAUSE having presented before the Honorable JACQUELINE BLUTH,

District Court Judge, on the 19th day of February, 2020; Petitioner present, represented by
ADAM GILL, ESQ.: Respondent represented by STEVEN B. WOLFSON, Clark County
District Attorney, by and through LISA LUZAICH, Chief Deputy District Attorney; and
having considered the matter, including briefs, transcripts, and documents on file herein, the
Court makes the following Findings of Fact and Conclusions of Law:

/

1
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i
FINDINGS OF FACT, CONCLUSIONS OF LAW
STATEMENT OF THE CASE

On April 26, 2001, the Statc of Nevada, by way of Information, charged Justin Porter
(hereinafter “Petitioner™) with over 40 felony counts, including sexual assault, kidnapping,
murder, burglary, and robbery, related to 9 events over a 4-month period, involving 12
victims. On May 2, 2001, an Amended Information was filed in open court to correct a
typographical crror. On October 11, 2001, a Second Amended Information was filed
reducing the total charges to 38 counts. Counts 30, 31 and 32 alleged Burglary while in
Possession of a Deadly Weapon; Attempt Robbery with Use of a Deadly Weapon; and
Murder with Usc of a Deadly Weapon (Open Murder), respectively. These threc counts
involved a single victim.

On May 15, 2008, Pctitioner filed a Motion to Sever Counts 30-32 from the remainder
of the charges. On June 12, 2008, the State filed its Opposition. On June 18, 2008, the Court
granted Petitioner’s Motion to Sever, and ordered the murder event be tried separately. The
State subsequently filed a Third Amended Information in the instant case on April 30, 2009,
charging Petitioner with: Count 1 — Burglary While in Possession of a Deadly Weapon
(Felony — NRS 205.060, 193.165); Count 2 — Attempt Robbery With Use of a Deadly
Weapon (Felony — NRS 193.330, 200.380, 193.165), and Count 3 - Murder With Use ol a
Deadly Weapon (Open Murder) (Felony — NRS 200.010, 200.030, 193.165).

On May 8, 2009, a jury found Pctitioner guilty on Count 3 of Second Degree Murder
with Usc of a Deadly Weapon. Pctitioner was found nat guilty of Counts 1 and 2.

On September 30, 2009, the Court sentenced Petitioner to the Nevada Department of
Corrections for 120 months to Life, plus a consecutive term of 120 months to Life for the usc
of a dcadly weapon, with 3,338 days credit for time served. The Judgment of Conviction was
filed on October 13, 2009. On October 29, 2009, Petitioner [iled a Notice of Appeal. On
November &, 2010, the Nevada Supremc Court affirmed the Judgment of Conviction.

Remittitur issucd December 3, 2010.
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On February 10, 2012, Petitioner filed his first pro per Post-Conviction Petition for
Writ of Habeas Corpus. The State filed its Response and Motion to Dismiss on March 21,
2012. On April 23, 2012, the Court denied Petitioner’s first Petition as untimely. The
Findings of Fact, Conclusions of Law, and Order were filed on June 11, 2012. Petitioner
appealed the denial of his first Petition on May 8, 2012, and on March 11, 2013, the Nevada
Supreme Court affirmed the denial. Remittitur issued on March 19, 2013.

On August 26, 2013, Petitioner filed his second pro per Post-Conviction Petition for
Writ of Habeas Corpus, and a separate Motion to Appoint Counsel. The State filed its
Response and Motion to Dismiss on January 3, 2014. On January 13, 2014, the Court denied
Petitioner’s second Petition as time-barred. Petitioner filed a Notice of Appeal from the
denial of his second Petition on February 7, 2014, and on June 11, 2014, the Nevada
Supreme Court affirmed the denial. Remittitur issued on July 15, 2014.

On October 26, 2015, Petitioner filed his third pro per Post-Conviction Petition for
Writ of Habeas Corpus. On August 17, 2016, the Nevada Supreme Court affirmed the
district court’s ruling. Remittitur issued on January 24, 2017.

On July 5, 2019, Petitioner filed the instant pro per Post-Conviction Petition for Writ
of Habeas Corpus (the “instant Petition”). Petitioner then filed a “Supplement” to his Petition
on July 16, 2019. Petitioner filed another “Petition” on July 25, 2019.

On September 27, 2019, Petitioner filed a Notice of Appeal in the instant case. The
Nevada Supreme Court dismissed the appeal on October 18, 2019, as there was no order to
be appealed from. Remittitur issued on November 19, 2019. While the appeal was pending,
Petitioner filed a “Motion for Respondent to Petitioner’s Habeas Corpus (Post-Conviction).”

On December 2, 2019, the State filed its Response and Motion to Dismiss Petitioner’s
Petition for Writ of Habeas Corpus, and Motion to Strike Petitioner’s Rogue Filings. The
matter came before this Court on December 9, 2019, at which time it was continued for the

appointment of counsel for Petitioner.
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On February 19, 2020, this matter came before this Court for argument. After hearing
representations of the parties, this Court now finds and concludes as follows:
ANALYSIS
L PETITIONER’S INSTANT PETITION DOES NOT ENTITLE PETITIONER
TO HABEAS RELIEF
A. The instant Petition is time-barred

The mandatory provision of NRS 34.726(1) states:

the validity of a judgment or sentence must led within 1 year after
entry of the judgment of conviction or, if an appeal has been taken from
the judgment, within 1 year afier the ﬁpreme Court issues its
remittitur. For the purposes of this subsection, good cause for delay
exists if the petitioner demonstrates to the satisfaction of the court:

Unless there is good cause shown for delayi] a tglyetition that challezges
e

(a)  That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly
prejudice the petitioner.

(emphasis added). “[Tlhe statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.

225, 233, 112 P.3d 1070, 1075 (2005).
Per the language, the one-year time bar prescribed by NRS 34.726 begins to run from

the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning).
In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002), the Nevada

Supreme Court rejected a habeas petition that was filed two days late, pursuant to the “clear
and unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the District Court within the one-year mandate, absent
a showing of “good cause” for the delay in filing. Gonzales, 118, Nev. at 593, 590 P.3d at
902. The one-year time bar is therefore strictly construed. In contrast with the short amount

of time to file a notice of appeal, a prisoner has a full year to file a post-conviction habeas
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petition, so there is no injustice in a strict application of NRS 34.726(1), despite any alleged
difficulties with the postal system. Id. at 595, 53 P.3d at 903.

In the instant case, Petitioner’s instant Petition is beyond the one-year time bar. The
Nevada Supreme Court affirmed Petitioner’s judgment of conviction on November 8, 2010,
and Remittitur issued on December 3, 2010. As such, Petitioner had until December 3, 2011
to file a post-conviction petition for writ of habeas corpus. The instant Petition was filed on
July 5, 2019, nearly eight (8) years after the time allowed by statute. Therefore, this Court
finds the instant Petition is time-barred pursuant to NRS 34.726(1).

B. The instant Petition is successive and an abuse of the writ

Petitioner’s instant Petition is also procedurally barred because it is successive. NRS

34.810(2) reads:
A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new
and different grounds are alleged, the judge or justice finds that the

failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.

(emphasis added). Second or successive petitions are petitions that either fail to allege new
or different grounds for relief and the grounds have already been decided on the merits or
that allege new or different grounds, but a judge or justice finds that the petitioner’s failure to
assert those grounds in a prior petition would constitute an abuse of the writ. Second or
successive petitions will only be decided on the merits if the petitioner can show good cause
and prejudice. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950
(1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability

of post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse
post-conviction remedies. In addition, meritless, successive and untimely petitions clog the
court system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d
at 950. The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly

require a careful review of the record, successive petitions may be dismissed based solely on
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the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In

other words, if the claim or allegation was previously available with reasonable diligence, it
is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,
497-498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231,
112 P.3d at 1074.

On February 10, 2012, Petitioner filed his first petition for habeas relief, which was

denied as untimely because the district court concluded that Petitioner did not demonstrate
good cause to overcome the time-bar. On August 26, 2013, Petitioner filed his second
petition for habeas relief, which was once again denied as untimely. Petitioner filed a third
petition for habeas relief on October 26, 2015, which the district court denied as procedurally
barred under NRS 34.726(1), finding that Petitioner’s actual innocence claims were
insufficient to overcome those procedural bars. Petitioner appealed each denial of his
respective petitions, and every denial was affirmed by the Nevada Supreme Court. Petitioner
has clearly had the opportunity to raise the grounds he now alleges are “new and different” in
each of these prior Petitions. Therefore, this Court finds the instant Petition is successive and
constitutes an abuse of the writ; as such, it is subject to denial pursuant to NRS 34.810(2).
C.  The instant Petition is subject to Laches

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”

The Nevada Supreme Court observed in Groesbeck v. Warden, “[Pletitions that are filed

many years after conviction are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a time when a criminal
conviction is final.” 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the
statute requires the State plead laches in its motion to dismiss the petition. NRS 34.800(2).

The State affirmatively pleads laches in the instant case.
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The instant Petition was filed over ten (10) years after the verdict and the sentencing
hearing, and almost nine (9) years after the Nevada Supreme Court affirmed the judgment of
conviction. Because these time periods exceed five (5) years, this Court finds the State is
entitled to a rebuttable presumption of prejudice. NRS 34.800(2).

1/
D. Petitioner’s claim of “actual innocence” is not, itself, a cognizable claim for
habeas relief

Petitioner’s first claim is that he is “actually innocent” of those crimes for which he
was convicted at trial. Instant Petition at 13. The United States Supreme Court has held that
actual innocence is “not itself a constitutional claim, but instead a gateway through which a
habeas petitioner must pass to have his otherwise barred constitutional claim considered on

the merits.” Schlup v. Delo, 513 U.S. 298, 327, 115 S. Ct. 851, 867 (1995). In order for a

petitioner to obtain a reversal of his conviction based on a claim of actual innocence, he must

prove that “*it is more likely than not that no reasonable juror would have convicted him in

light of the ‘new evidence’ presented in habeas proceedings.” Calderon v. Thompson, 523

U.S. 538, 560, 118 S. Ct. 1489, 1503 (1998) (emphasis added) (quoting Schlup).
Petitioner seems to acknowledge that his “actual innocence” claim is merely a vehicle
for overcoming the other procedural bars to the instant Petition. Instant Petition at 13.
However, the substance of this claim is merely a challenge to the sufficiency of the evidence
used to convict Petitioner at trial. Id. Petitioner does not offer any evidence that could be
considered “new” or that could support the requisite showing under Calderon, Therefore, this
Court concludes that Petitioner has failed to demonstrate that “actual innocence” establishes
good cause enough to overcome his procedural defaults, and the instant Petition is therefore
subject to dismissal.
E. Petitioner fails to demonstrate good case or prejudice for failing to timely
raise his claims of ineffective assistance of counsel
To avoid procedural default, under NRS 34.726, a petitioner has the burden of

pleading and proving specific facts that demonstrate good cause for his failure to present his
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claim in earlier proceedings or to otherwise comply with the statutory requirements, and that
he will be unduly prejudiced if the petition is dismissed. NRS 34.726(1)(a); see Hopan v.
Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of
Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a habeas

petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646—
47,29 P.3d 498, 523 (2001) (emphasis added).

1. Petitioner has failed to establish eood cause.

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. “A qualifying

impediment might be shown where the factual or legal basis for a claim was not reasonably

available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003).

The Court continued, “appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81
P.3d at 526. Examples of good cause include interference by State officials and the previous

unavailability of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19, 275

P.3d 91, 95 (2012). Clearly, any delay in the filing of the petition must not be the fault of the
petitioner. NRS 34.726(1)(a).

Petitioner has failed to address good cause to overcome this late filing, instead relying
upon allegations of “actual innocence” to excuse the procedural bars to the instant Petition.
As addressed in Section I(D), supra., Petitioner fails to meet the standard under Calderon.
Thus, this Court finds that Petitioner does not assert good cause and so fails to overcome the
mandatory procedural bar.,

2. Petitioner has failed to establish prejudice,
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In addition, this Court finds Petitioner does not establish prejudice necessary to ignore
the procedural default because the underlying claims of ineffective assistance of counsel are
meritless.

The Sixth Amendment to the United States Constitution provides that, “[i]n all
criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel
for his defense.” The United States Supreme Court has long recognized that “the right to
counsel is the right to the effective assistance of counsel.” Strickland v. Washington, 466
U.S. 668, 686, 104 S. Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138,
865 P.2d 322, 323 (1993).

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove

he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test

of Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev, at 1138,

865 P.2d at 323. Under the Strickland test, a defendant must show first that his counsel's
representation fell below an objective standard of reasonableness, and second, that but for
counsel's errors, there is a reasonable probability that the result of the proceedings would
have been different. 466 U.S. at 687—88, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada
State Prison v. Lvons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland

two-part test). “[T]here is no reason for a court deciding an ineffective assistance claim to
approach the inquiry in the same order or even to address both components of the inquiry if
the defendant makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 8. Ct.
at 2069.

The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel

was ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective

counsel does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the

range of competence demanded of attorneys in criminal cases.’” Jackson v. Warden. 91 Nev.

430, 432, 537 P.2d 473, 474 (1975).
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Counsel cannot be ineffective for failing to make futile objections or arguments, See

Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the

“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if

any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167
(2002).

Based on the above law, the role of a court in considering allegations of ineffective
assistance of counsel is “not to pass upon the merits of the action not taken but to determine
whether, under the particular facts and circumstances of the case, trial counsel failed to

render reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708,

711 (1978). This analysis does not mean that the court should “second guess reasoned
choices between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Id. To be effective, the constitution “does not require that
counsel do what is impossible or unethical. If there is no bona fide defense to the charge,
counsel cannot create one and may disserve the interests of his client by attempting a useless
charade.” United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S, Ct. 2039, 2046 n.19
(1984).

“There are countless ways to provide effective assistance in any given case. Even the

best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S, Ct. at 689. “Strategic choices made by counsel after
thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel's
challenged conduct on the facts of the particular case, viewed as of the time of counsel's
conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

Even if a defendant can demonstrate that his counsel's representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a

reasonable probability that, but for counsel’s errors, the result of the trial would have been
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different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” Id. (citing Strickland, 466 U.S. at 687-
89, 694, 104 S. Ct. at 206465, 2068).

The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the
disputed factual allegations underlying his ineffective-assistance claim by a preponderance

of the evidence.” Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004). Furthermore,

claims of ineffective assistance of counsel asserted in a petition for post-conviction relief
must be supported with specific factual allegations, which if true, would entitle the petitioner
to relief, Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and

“naked” allegations are not sufficient, nor are those belied and repelled by the record. 1d. “A
claim is ‘belied’ when it is contradicted or proven to be false by the record as it existed at the
time the claim was made.” Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).
NRS 34.735(6) states in relevant part, “[Petitioner] mus? allege specific facts supporting the

claims in the petition[.] . . . Failure to allege specific facts rather than just conclusions may
cause your petition to be dismissed.” (emphasis added).

Here, Petitioner alleges his trial counsel was ineffective in four ways: (1) failing to
instruct the jury on Petitioner’s theory of the case; (2) conceding guilt as to second degree
murder; (3) failing to subject prosecution’s case to a meaningful adverse testing process; and
(4) failing to object to Petitioner’s statement as involuntary. Instant Petition at 19-24.
However, Petitioner’s allegations are subject to the law of the case doctrine, as they have
been previously raised, and rejected, in earlier petitions.

“The law of a first appeal is law of the case on all subsequent appeals in which the
facts are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975)
(quoting Walker v, State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the

law of the case cannot be avoided by a more detailed and precisely focused argument

subsequently made after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at

799. Under the law of the case doctrine, issues previously decided on direct appeal may not
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be reargued in a habeas petition. Pellegrini v. State, 117 Nev. at 879, 34 P.3d at 532 (citing
McNelton v. State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). Furthermore, this

Court cannot overrule the Nevada Supreme Court. NEV. CONST. Art. VI § 6.
i.  Failure to Instruct the Jury on Petitioner’s Theory of the Case
Petitioner raised the allegation that trial counsel failed to proffer proper jury
instructions in his third Petition. The district court determined that this allegation was
without merit in that Petition, and the district court’s determination was upheld on appeal.
See, Findings of Fact, Conclusions of Law and Order, filed on March 14, 2016 in Case
Number 01C174954 (*3/14/16 FCL”) at 5; see also, Order of Affirmance, filed on August
17, 2016 in Supreme Court Case 70206 (“8/17/16 Affirmance”). Therefore, this Court finds
this issue has already been raised and addressed and that it is therefore subject to the law of
the case doctrine.
ii. Conceding Second Degree Murder
Petitioner raised the allegation that trial counsel improperly conceded the issue of
guilt as to second degree murder in his second Petition. See Third Petition at 7. The district
court rejected this allegation and dismissed Petitioner’s third Petition, a ruling that was also

upheld on appeal. See generally, 2/14/14 FCL; see also, 6/11/14 Affirmance. Because

Petitioner already unsuccessfully raised this allegation, and because there are no new facts
that would affect the Nevada Supreme Court’s earlier determination of this issue, this Court
finds this claim is subject to the law of the case doctrine and cannot demonstrate prejudice.

iii.  Failure to Subject Prosecution’s Case to a Meaningful Adverse Testing

Process

Petitioner’s third allegation in support of his claim of ineffective assistance of trial
counsel relies on the same actions of trial counse] as addressed in Section I(E)(2)(ii), supra.
— namely, that trial counsel conceded the issue of guiit as to second degree murder. As
addressed above, this claim has already been substantively addressed, and Petitioner’s
position has been rejected by both the district court and the Nevada Supreme Court. Because

both courts have already ruled on this specific issue, this Court finds this claim is subject to
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the law of the case doctrine. Furthermore, because it has no merit, this Court further finds
this claim cannot demonstrate prejudice.
iv,  Failure to Object to Petitioner’s Statement as Involuntary

Petitioner initially raised trial counsel’s alleged failure to object to his statement to
police as involuntary on his direct appeal. See, Appellant’s Opening Brief, filed on April 21,
2010 in Supreme Court Case 54866 at 7-10. However, the Nevada Supreme Court expressly
rejected the notion that Petitioner’s statement to police was involuntary or unknowing,
instead concluding “[tJhe totality of the circumstances reveals that Porter voluntarily,
knowingly, and intelligently waived his Miranda rights... and the district court therefore did
not err in admitting his confession.” 11/08/2010 Affirmance at 2. Because the Nevada
Supreme Court found the issue of voluntariness to be without merit, trial counsel could not
be ineffective for failing to raise the issue.

Petitioner’s allegation is further belied by a review of the district court record. On
September 26, 2002, trial counsel filed a “Motion to Suppress Defendant’s Confessions and
Admissions to Metro and Chicago Detectives Based on Violation of his Miranda Rights and
Involuntariness and Request for Jackson v. Denno Hearing.” Because Petitioner’s allegation
is belied by the record and subject to the law of the case doctrine, this Court finds this claim
cannot demonstrate prejudice to overcome the procedural bars to the instant Petition.

Petitioner further alleges his appellate counsel was ineffective in two ways: (1) failing
to raise prosecutorial misconduct on appeal; and (2) failing to allege ineffective assistance of
trial counsel on appeal, both of which have also been addressed and rejected.

i, Failure to Raise Issue of Prosecutorial Misconduct on Direct Appeal

Petitioner’s argument that his appellate counsel was ineffective for not alleging
prosecutorial misconduct is based on Petitioner’s argument that mental disability rendered
his voluntary statement to detectives inadmissible, and that the statement should not have
been used at trial. See, Instant Petition at 26. This claim was, in fact, substantively raised on
direct appeal, and was rejected by the Nevada Supreme Court as being without merit.

11/08/2010 Affirmance at 2. Because this claim was previously substantively raised, and
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rejected, this Court finds it is subject to the law of the case doctrine. It further cannot be used
to overcome the procedural bars precluding the instant Petition from being reviewed on its
merits.
ii.  Failure to Raise Issue of Ineffective Assistance of Trial Counsel

Petitioner repeats his earlier four arguments regarding ineffectiveness of trial counsel,
and argues that appellate counsel was ineffective for failing to raise these issues on appeal.
Aside from the same conclusory statements made in support of his earlier claims, which
were all addressed and rejected on Petitioner’s direct appeal, or in one of Petitioner’s
numerous habeas petitions since, Petitioner fails to support his claim, and fails to show how
any of these justify overcoming the procedural bars to the instant Petition. Therefore, this
Court finds that Petitioner’s claim is subject to the procedural bars.
//
//

F. Petitioner’s remaining claims of Prosecutorial Misconduct and Abuse of

Discretion are subject to the law of the case doctrine

Petitioner also claims that admission of his statement to detectives at trial amounted to
prosecutorial misconduct, and that the trial court abused its discretion when it allowed the
statement to be used at trial. Instant Petition at 30-36. However, these claims are
substantively the same as Petitioner’s claims regarding ineffective assistance of trial and
appellate counsel, as they all rely on Petitioner’s argument that mental or cognitive
handicaps prevented his knowing and/or voluntary waiver of his Miranda rights. As
addressed, supra., Petitioner substantively raised this issue on direct appeal. The Nevada
Supreme Court rejected the claim, concluding that the totality of the circumstances supported
the notion that Petitioner’s statement was knowing and voluntary. 11/08/2010 Affirmance at
2. Therefore, this Court finds that, pursuant to Hall, these claims are subject to the law of the
case doctrine.

Because Petitioner’s substantive claims are subject to the law of the case doctrine, and

further, because Petitioner fails to demonstrate good cause or prejudice to overcome the
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procedural bars to the instant Petition, this Court concludes the instant Petition is ripe only
for summary dismissal.
II. PETITIONER’S SUPPLEMENT AND SUBSEQUENT “PETITION” ARE

STRICKEN

NRS 34.750(5) precludes the filing of any supplemental pleadings to a post-
conviction petition for writ of habeas corpus without leave of the court. The instant Petition
was filed on July 5, 2019. On July 16, 2019, absent any order or leave of this Court,
Petitioner filed a “Supplement to Habeas Corpus Postconviction.” Then, on July 25, 2019,
again without order or leave of this Court, Petitioner filed another “Petition for Writ of
Habeas Corpus.” Petitioner was not granted, nor did he even seek, leave of this Court to
supplement the instant Petition. NRS 37.750(5). Therefore, this Court concludes the
subsequent filings should be stricken as rogue and improper.

//
1/
CONCLUSION

THEREFORE, COURT ORDERED, the State’s Motion to Dismiss Pursuant to
Laches shall be and is GRANTED.

IT IS FURTHER ORDERED, Petitioner Justin Porter’s Petition for Writ of Habeas
Corpus (Post-Conviction) shall be and is DISMISSED.

IT IS FURTHER ORDERED, Petitioner Justin Porter’s July 16, 2019 Supplement
to Habeas Corpus Petition and July 25, 2019 Petition for Writ of Habeas Corpus shall be and
are STRICKEN.

DATED this Z\S% day of May, 2020.

&M

I DISTRICT COURT JUDGE ?

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Ncvada Bar #0013565 ie
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BY
LISA LUZAICH
Chief Deputy District Attorney
Nevada Bar #005056
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Electronically Filed
10/7/2020 11:16 AM

Steven D. Grierson

CLERK OF THE CO
BETSY ALLEN, ESQ w E v

Nevada Bar No. 6878

P.O. Box 46991

Las Vegas, Nevada 89114
(702) 386-9700

fax: (702) 386-4723
hetsyallenesq@yahoo.com
Attorney for Petitioner

DISTRICT COURT

CLARK COUNTY, NEVADA

Case No.: A-19-798035-W
JUSTIN PORTER, Dept No.: IV
Petitioner,

VS,

)
)
)
)
)
;
BRIAN WILLIAMSN, WARDEN, )
)
)

Respondent.

REQUEST FOR TRANSCRIPT OF PROCEEDINGS

TO: Court Recorder for District Court 6.

Defendant requests preparation of a transcript of the proceedings before the
district court, as follows:
Judge or officer hearing the proceeding: Judge Jacquelyn Bluth
Date or dates of the proceeding: 12/9/19, 01/13/14, 04/23/12
Portions of the transcript requested: All
Number of copies required: 1
i

i
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| hereby certify that on this date, | ordered this transcript from the court

recorder named above.

DATED this 7" _ day of October, 2020.

Respectfully Submitted,

/s/ Betsy Allen
BETSY ALLEN, ESQ
Nevada Bar No. 6878
Law Office of Betsy Allen
P.O. Box 46991
Las Vegas, NV 89114
(702) 386-9700
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Steven D. Grierson

CLERK OF THE C(ﬂ‘
0SCC %’““ '

DISTRICT COURT
CLARK COUNTY, NEVADA
JUSTIN PORTER, PLAINTIFF(S) CASE NO.: A-19-798035-W
VS,

BRIAN WILLIAMS, DEFENDANT(S) | DEPARTMENT 6

CIVIL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
statistically close this case for the following reason:

DISPOSITIONS:
Default Judgment
Judgment on Arbitration
Stipulated Judgment
Summary Judgment
Involuntary Dismissal
Motion to Dismiss by Defendant(s)
Stipulated Dismissal
Voluntary Dismissal
Transferred (before trial)
Non-Jury — Disposed After Trial Starts
Non-Jury — Judgment Reached
Jury — Disposed After Trial Starts
Jury — Verdict Reached
Other Manner of Disposition

CiCd

XOOOOOOOOOC

DATED this 3rd day of February, 2021.

DISTRICT COURT JUDGE

JACQUELIN% M. BLUTH %
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JUSTIN D. PORTER, Supreme Court No. 80738
Appeilant, District Court Case No. A798035;G474664
vS.
BRIAN WILLIAMS, WARDEN,
Respondent. FILED

AUG 2 4 2021

CLERK'’S CERTIFICATE

G ey

| Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter,

STATE OF NEVADA, ss.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED."
Judgment, as quoted above, entered this 29th day of July, 2021.
IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme

Court at my Office in Carson City, Nevada this
August 23, 2021.

Elizabeth A. Brown, Supreme Court Clerk

By: Rory Wunsch
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

JUSTIN D. PORTER, No. 80738-COA
Appellant,

vs.

BRIAN WILLIAMS, WARDEN,
Respondent.

ORDER OF AFFIRMANCE

Justin D. Porter appeals from an order of the district court
denying a postconviction petition for a writ of habeas corpus. Eighth
Judicial District Court, Clark County; Jacqueline M. Bluth, Judge.

Porter argues the district court erred by denying his petition as
procedurally barred without first conducting an evidentiary hearing. Porter
filed his petition on July 6, 2019, more than eight years after issuance of
the remittitur on direct appeal on December 3, 2010. Porter v. State, Docket
No. 54866 (Order of Affirmance, November 8, 2010). Thus, Porter’s petition
was untimely filed. See NRS 34.726(1). Moreover, Porter’s petition was
auccessive because he had previously filed several postconviction petitions
for a writ of habeas corpus, and it constituted an abuse of the writ as he
raised claims new and different from those raised in his previous petitions.!
See NRS 34.810(1)(b)(2); NRS 84.810(2). Porter’s petition was procedurally
barred absent a demonstration of good cause and actual prejudice. See NRS

1 Porter v. State, Docket No. 70206-COA (Order of Affirmance, August
11, 2018); Porter v. State, Docket No. 64998 (Order of Affirmance, July 14,
2014); Porter v. State, Docket No. 60843 (Order of Affirmance, February 13,
2013).

2\ -2 004
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34.726(1); NRS 34.810(1)(b); NRS 34.810(3). Further, because the State
specifically pleaded laches, Porter was required to overcome the rebuttable
presumption of prejudice to the State. See NRS 34.800(2). To warrant an
evidentiary hearing, a petitioner must raise claims that are supported by
specific allegations that are not belied by the record and, if true, would
entitle him to relief. Rubio v. State, 124 Nev. 1032, 1046, 194 P.3d 1224,
1233-34 (2008).

First, Porter appeared to argue he had good cause because
postconviction counsel was not appointed to assist him with his first
petition. The appointment of postconviction counsel in this matter was not
statutorily or constitutionally required. See Brown v. McDaniel, 130 Nev.
565, 571, 331 P.3d 867, 871-72 (2014). Thus, the failure to appoint
postconviction coungel did not provide good cause to overcome the
procedural bars in this matter. Moreover, claims stemming from the
proceedings concerning Porter’s first petition were reasonably available to
be raised within one year after the Nevada Supreme Court issued the
remittitur on appeal from the order denying that petition, and Porter did
not explain why he waited more than six years to raise such claims. See
Rippo v. State, 134 Nev. 411, 422, 423 P.3d 1084, 1097 (2018) (holding a
good-cause claim must be raised within one year of its Becoming available).
Therefore, Porter was not entitled to relief based upon this claim.

Next, Porter argues on appeal that he has good cause because
he has a low IQ, was a juvenile when he entered the prison system, does not
understand the legal process, and believed trial counsel would pursue
postconviction relief. However, Porter did not raise these fact-based, good-
cause claims in his petition, and we decline to consider them in the first
instance on appeal. See McNelton v. State, 1156 Nev. 396, 416, 990 P.2d
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1263, 1276 (1999). We take no position as to whether these issues can be
raised in a future petition.

Porter thus did not demonstrate good cause to overcome the
procedural bars. In addition, Porter fails to demonstrate the district court
erred by concluding he failed to overcome the presumption of prejudice to
the State. Therefore, Porter fails to demonstrate the district court erred by
denying the petition without conducting an evidentiary hearing. See Rubio,
124 Nev. at 1046 n.53, 194 P.3d at 1284 n.53 (noting a district court need
not conduct an evidentiary hearing concerning claims that are procedurally
barred when the petitioner cannot overcome the procedural bars).

Accordingly, we
ORDER the judgment of the district court AFFIRMED.

\
4@4_— C.Jd.
Gibbon:

) S— , d

Bulla

cc: Hon. Jacqueline M. Bluth, District Judge
Law Office of Betsy Allen
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JUSTIN D. PORTER, Supreme Court No. 80738
Appellant, District Court Case No. A798035,£474854~

vs.
BRIAN WILLIAMS, WARDEN,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: August 23, 2021
Elizabeth A. Brown, Clerk of Court

By: Rory Wunsch
Deputy Clerk

cc (without enclosures):
Chief Judge, Eighth Judicial District Court
Clark County District Attorney
Law Office of Betsy Allen

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on AUG 2 4 2021

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED
APPEALS

AUG 2 4 201 1 21.24458

CLERKOFTHECOURT
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MOT

BETSY ALLEN, ESQ
Nevada Bar No. 6878

P.O. Box 46991

Las Vegas, Nevada 89114
(702) 386-9700

Fax (702) 386-4723
betsyallenesq@yahoo.com

Attorneys for Defendant
JUSTIN PORTER

THE STATE OF NEVADA,
Plaintiff,
Vs,
JUSTIN D. PORTER,

Defendant.

DISTRICT COURT

CLARK COUNTY, NEVADA

)
)
)
)
)
)
)
)
)
)
)

Electronically Filed
8/25/2021 2:05 PM
Steven D. Grierson

CLERE OF THE COjEE

Case No.: A-19-798035-W
Dept. No. VI

MOTION TO PLACE ON CALENDAR FOR APPOINTMENT OF COUNSEL
COMES NOW, the Defendant, JUSTIN PORTER, by and through his attorney,
BETSY ALLEN, ESQ. and hereby moves this Honorable Court to place this matter on

calendar to appoint counsel.

This Motion is based upon the pleading and papers on file herein, the following

Points and Authorities and any argument at the hearing on this matter.

DATED this 25% of August, 2021

/s{ Betsy Allen

Betsy Allen, Esq.
Nevada Bar No. 6878

Attorney for Defendant
JUSTIN PORTER
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

Counsel was appointed to pen an appeal, based upon the petition filed by Mr.
Porter. The COA did deny the appeal but did leave open the possibility of a issue that
should be raised. {See attached Exhibit “A”).

As a result, counsel for Mr. Porter believes that counsel should be appointed to
address these issues.

DATED 25" _ day of August, 2021

/s/ Betsy Allen

Betsy Allen, Esq.
Nevada Bar No. 6878

Attorneys for Defendant
JUSTIN D. PORTER

Certificate of Service

| hereby certify that | provided the Clark County District Attorney a true and correct
copy of the foregoing motion on the25th day of August, 2021 via email to:

motionsiiclarkcountyda,.com

/s/Betsy Allen
Betsy Allen, Esq.
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

JUSTIN D. PORTER, No. 80738-COA

Appellant,

V3. 4

BRIAN WILLIAMS, WARDEN, F E i‘ E @

Respondent. JUL %’9 201
CLEELIZ'C;?VH‘TQE?‘!;.{‘I;JPT.\__
et

ORDER OF AFFIRMANCE

Justin D. Porter appeals from an order of the district court
denying a postconviction petition for a writ of habeas corpus. Eighth
Judicial District Court, Clark County; Jacqueline M. Bluth, Judge.

Porter argues the district court erred by denying his petition as
procedurally barred without first conducting an evidentiary hearing. Porter
filed his petition on July 5, 2019, more than eight years after issuance of
the remittitur on direct appeal on December 3, 2010. Porter v. State, Docket
No. 54866 (Qrder of Affirmance, November 8, 2010). Thus, Porter’s petition
was untimely filed. See NRS 34.726(1). Moreover, Porter’s petition was
successive because he had previously filed several postconviction petitions
for a writ of habeas corpus, and it constituted an abuse of the writ as he
raised claims new and different from those raised in his previous petitions.!
See NRS 34.810(1)(b)(2); NRS 34.810(2). Porter’s petition was procedurally

barred absent a demonstration of good cause and actual prejudice. See NRS

L Porter v. State, Docket No. 70206-COA (Order of Affirmance, August
11, 2016); Porter v. State, Docket No. 64996 (Order of Affirmance, July 14,
2014); Porter v. State, Docket No. 60843 (Order of Affirmance, February 13,
2013).
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34.726(1); NRS 34.810(1)(b); NRS 34.810(3). Further, because the State
specifically pleaded laches, Porter was required to overcome the rebuttable
presumption of prejudice to the State. See NRS 34.800(2). To warrant an
evidentiary hearing, a petitioner must raise claims that are supported by
specific allegations that are not belied by the record and, if true, would
entitle him to relief. Rubio v. State, 124 Nev. 1032, 1046, 194 P.3d 1224,
1233-34 (2008).

First, Porter appeared to argue he had good cause because
postconviction counsel was not appointed to assist him with his first
petition. The appointment of postconviction counsel in this matter was not
statutorily or constitutionally required. See Brown v. McDaniel, 130 Nev.
565, 571, 331 P.3d 867, 871-72 (2014). Thus, the failure to appoint
postconviction counsel did not provide good cause to overcome the
procedural bars in this matter. Moreover, claims stemming from the
proceedings concerning Porter’s first petition were reasonably available to
be raised within one year after the Nevada Supreme Court issued the
remittitur on appeal from the order denying that petition, and Porter did
not explain why he waited more than six years to raise such claims. See
Rippo v. State, 134 Nev. 411, 422, 423 P.3d 1084, 1097 (2018) (holding a
good-cause claim must be raised within one year of its becoming available).
Therefore, Porter was not entitled to relief based upon this claim.

Next, Porter argues on appeal that he has good cause because
he has a low IQ, was a juvenile when he entered the prison system, does not
understand the legal process, and believed trial counsel would pursue
posteonviction relief. However, Porter did not raise these fact-based, good-
cause claims in his petition, and we decline to consider them in the first

instance on appeal. See McNelton v. State, 115 Nev. 396, 416, 990 P.2d
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1263, 1276 (1999). We take no position as to whether these issues can be
raised in a future petition.

Porter thus did not demonstrate good cause to overcome the
procedural bars. In addition, Porter fails to demonstrate the district court
erred by concluding he failed to overcome the presumption of prejudice to
the State. Therefore, Porter fails to demonstrate the district court erred by
denying the petition without conducting an evidentiary hearing. See Rubio,
124 Nev. at 1046 n.53, 194 P.3d at 1234 n.53 (noting a district court need
not conduct an evidentiary hearing concerning claims that are procedurally
barred when the petitioner cannot overcome the procedural bars).

Accordingly, we
ORDER the judgment of the district court AFFIRMED.

Gibbond

Tao

— , .

Bulla

cc:  Hon. Jacqueline M. Bluth, District Judge
Law Office of Betsy Allen
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk
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Electronically Filed
9/1/2021 2:41 PM
Steven D. Grierson

CLERK OF THE CO
OPPS g
STEVEN B. WOLFSON .

Clark County District Attorney
Nevada Bar #001565

KAREN MISHLER

Chief Deputy District Attorney
Nevada Bar #013730

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs- CASE NO: A-19-798035-W
(01C174954)

JUSTIN D. PORTER, )
41682627 DEPT NO: VI

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO PLACE
ON CALENDAR FOR APPOINTMENT OF COUNSEL

DATE OF HEARING: OCTOBER 5, 2021
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through KAREN MISHLER, Chief Deputy District Attorney, and hereby

submits the attached Points and Authorities in this State’s Opposition to Defendant’s Motion
to Place on Calendar for Appointment of Counsel.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
i
i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On April 26, 2001, Defendant Justin Porter (“Defendant™) was charged by way of
Information with over forty (40) felonies, including sexual assault, kidnapping, murder,
burglary, and robbery, related to nine (9) events over a four (4)-month period, involving twelve
{12) victims. An Amended Information was filed on May 2, 2001, to correct a typographical
error. On October 11, 2001, following the partial granting of a pre-trial habeas petition, the
State filed a Second Amended Information with a total of thirty-eight (38) counts.

On May 15, 2008, Defendant filed a Motion to Sever Counts 30, 31, and 32, which
alleged Burglary While in Possession of a Deadly Weapon, Attempt Robbery with Use of a
Deadly Weapon, and Murder with Use of a Deadly Weapon, respectively, all against the same
victim. After the district court allowed severance of those counts, the State filed a Third
Amended Information in the instant underlying case on April 30, 2009, charging Defendant
with the aforementioned crimes as Counts 1-3.

On May 8, 2009, after five days of trial, the jury found Detendant guilty of second-
degree murder with use of a deadly weapon. The jury found Defendant not guilty as to the
remaining counts. On September 30, 2009, Defendant was sentenced to one hundred twenty
(120) months to life imprisonment for second degree murder, with a consecutive one hundred
twenty (120} months to life for the use of a deadly weapon. The Judgment of Conviction was
filed on October 13, 2009.

On October 29, 2009, Defendant filed a Notice of Appeal. On November 8§, 2010, the
Nevada Supreme Court affirmed the Judgment of Conviction. Remittitur issued on December
3, 2010.

On February 10, 2012, Defendant filed his first pro per Post-Conviction Petition for
Writ of Habeas Corpus. The State filed its Response and Motion to Dismiss on March 21,
2012. On April 23, 2012, the Court denied Defendant’s first Petition as untimely. The Findings
of Fact, Conclusions of Law, and Order were filed on June 11, 2012, Defendant appealed the

denial of his first Petition on May 8, 2012, and on March 1 1, 2013, the Nevada Supreme Court

2
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affirmed the denial. Remittitur 1ssued on March 19, 2013,

On August 26, 2013, Defendant filed his second pro per Post-Conviction Petition for
Writ of Habeas Corpus, and a separate Motion to Appoint Counsel. The State filed its
Response and Motion to Dismiss on January 3, 2014, On January 13, 2014, the Court denied
Defendant’s second Petition as time-barred. Defendant filed a Notice of Appeal from the
denial of his second Petition on February 7, 2014, and on June 11, 2014, the Nevada Supreme
Court affirmed the denial. Remittitur issued on July 15, 2014.

On October 26, 2015, Defendant filed his third pro per Post-Conviction Petition for
Writ of Habeas Corpus. On August 17, 2016, the Nevada Supreme Court atfirmed the district
court’s ruling. Remittitur issued on January 24, 2017.

On July 5, 2019, Defendant tiled his fourth Post-Conviction Petition for Writ of Habeas
Corpus. Following the appointment of counsel, this Court denied Defendant’s fourth petition
as procedurally defaulted. The Findings of Fact, Conclusions of Law were filed on June 1,
2020. The denial was affirmed by the Nevada Court of Appeals on July 29, 2021."

On August 25, 2021, Defendant filed, through counsel, the instant Motion to Place on
Calendar for Appointment of Counsel (“Motion”)}. The State opposes as follows.

ARGUMENT
L DEFENDANT IS NOT ENTITLED TO THE APPOINTMENT OF COUNSEL

Detendant has not met the required burden for appointment of counsel. In Coleman v.
Thompson, 501 U.S. 722, 752, 111 S.Ct. 2546, 2566 (1991), the United States Supreme Court
ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings.
The Nevada Supreme Court has similarly observed that “[t]he Nevada Constitution . . . does
not guarantee a right to counsel in post-conviction proceedings, as we interpret the Nevada
Constitution’s right to counsel provision as being coextensive with the Sixth Amendment to
the United States Constitution.” McKague v. Warden, 112 Nev. 159, 163,912 P.2d 255, 258
(1996).

/

't is this affirmance that Defendant has attached as an Exhibit to the instant Motion.

3
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NRS 34.750 provides that a court has discretion to appoint post-conviction counsel:

[a] petition may allege that the Defendant is unable to pay the costs of
the proceedings or employ counsel. If the court is satisfied that the
allegation of indigency 1s true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court orders
the filing of an answer and a return. In making its determination, the
court may consider, among other things, the severity of the
consequences facing the petitioner and whether:

(a) The issues are difficult;

(b) The Detendant is unable to comprehend the proceedings;

or

(¢) Counsel 1s necessary to proceed with discovery.

(emphasis added).

Factors a court may consider when making such a determination include the severity
of the consequences facing the petitioner, difficulty of the presented issues, the defendant’s
ability to comprehend the proceedings, and whether counsel is necessary to proceed with
discovery. NRS 34.750(1). Additionally, the Nevada Supreme Court has concluded a
petitioner “must show that the requested review is not frivolous before he may have an attorney
appointed.” Peterson v. Warden, 87 Nev. 134, 136, 483 P.2d 204, 205 (1971) (citing former
statute NRS 177.345(2)).

Here, Defendant has not met this burden. He has failed to demonstrate that his request
is not frivolous. He has shown no need for the appointment of counsel in order to seek post-
conviction relief. No post-conviction petition or other form of post-conviction vehicle 1s
pending in this case. s insufficient for Defendant to simply imply that there may be another
post-conviction ¢laim that he may raise in the future. Without a post-conviction pleading being
before this Court, this Court cannot determine if the above-listed factors warrant the
appointment of counsel. Further, as Defendant has previously filed three pro per post-
conviction petitions, he clearly does not require counsel in order to seek post-conviction relief.
Additionally, in his most recent Petition, Defendant has already received the assistance of
counsel, both in pursuing post-conviction relief and appealing this Court’s denial of the

Petition.

4
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Defendant attempts to again obtain the benefit of counsel, by claiming that, in affirming
this Court’s denial of the most recent Petition, the Nevada Court of Appeals left open the
possibility of an issue that should be raised. This claim is disingenuous at best. The Affirmance
in no way suggested that Defendant has a viable post-conviction claim. Rather, the Nevada
Court of Appeals noted that on appeal, Defendant raised good cause claims that he failed to
raise before this Court when litigating his Petition. The Court of Appeals reiterated the
longstanding appellate rule that new claims cannot be considered in the first instance on

appeal. Porter v. State, Docket No. 80738-COA (Order of Affirmance, July 29, 2021), at 02-

03. The Court of Appeals explicitly stated that it “take[s] no position as to whether these issues
can be raised in a future petition.” Id. at 3.

Importantly, the “issue” being discussed by the Court of Appeals is not in itself a
cognizable habeas claim, but a potential good cause claim. Defendant would be required to
prevail on a good cause claim in order to raise a cognizable habeas claim, because any future
petition he files will be extremely untimely and successive. See NRS 34.726; NRS 34.810(2).
Detendant would also be required to demonstrate both good cause and prejudice in order to
overcome the procedural bars. NRS 34.726(1)(b). He has given no indication as to how he
would attempt to demonstrate prejudice, or what cognizable habeas claim he mtends to raise
if he manages to demonstrate both sufficient good cause and prejudice to overcome the
procedural bars.

Finally, it is highly doubttul that Defendant could succeed at demonstrating good cause
by raising the good cause claims he attempted to raise on appeal. The Nevada Supreme Court
has previously found that claims of limited intelligence, lack of legal knowledge, and lack of
assistance with filing a postconviction petition do not constitute good cause. Phelps v. Dir.,
Nev. Dep’t of Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988), superseded by statute
on other grounds as stated in State v. Haberstroh, 119 Nev. 173, 180-81, 69 P.3d 676, 681
(2003).

It is Defendant’s burden to demonstrate that his request for counsel is not frivolous. His

bare-bones pleading does not suffice. Accordingly, his request must be denied.

5
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CONCLUSION

For the foregoing reasons, the State respectfully requests that Defendant’s Motion to
Place on Calendar for Appointment of Counsel be denied.

DATED this 1* day of September, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Karen Mishler
KAREN MISHLER
Chief Deputy District Attorney
Nevada Bar #013730

CERTIFICATE OF SERVICE

[ hereby certify that service of the above and foregoing was made this 1st day of

SEPTEMBER 2021, to:

JUSTIN PORTER, BAC#1042449
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89070

BY _/s/f HOWARD CONRAD
Secretary for the District Attorney's Office
Special Victims Unit

hje/SVU
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Aisen, Gill & Associates, LLP

723 8. Third Street, Las Vegas, NV 89101, Phone: 702.750.1590 Fax: 702.543.6884
Michael N. Aisen, Esq. Adam L. Gill, Esq.

Justin Porter, ID 1042449

High Desert State Prison

P.O. Box 650

Indian Springs, Nevada 89070-0650

Dear Mr. Porter,

On August 10, 2021 our office mailed you all discovery pertaining to your arrest in
Chicago.

Regards,

Aisen, Gill & Associates
723 S. 3rd Street

Las Vegas, Nevada 89101
By Phone (702) 750-1590
By Fax (702) 548-6884
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EXhibi++ 0

b oo o ) -

SEMEHRAL PROGRESS nZlttail

FEELTIVE DIVINION € a1 L
12 Aug 00 4 Aag 00 3rd
Las Vegas Warrant 3231
INTERVIEWED: PORTER, Justin - M/B/17 YOA Date of birth: 13 Dec B2

1251 S. KILDARE 2nd flr. 5-10, 170 lbs., med. compl. S$S#606 75 8324

Date of Arrest: - 12 Aug 00, 0045 hrs., Location: 1251 S. kildare 2nd flr.

R/D after locating Justin Porter at 1251 S. Kildare, interviewed same at Area Four Violent
Crimes. R/D advised Porter of his rights and after stacing he understood those rights,
Porter agreed to speak to R/D. R/D was in the company of Det. Cunninghﬂb471l59 when this

interview was conducted. Las VEGAS POLICE DEPT. had faxed si! incidents that- Justin Porter

"SEn—

was the suspected offender. These six incidents were the subject of the interview.
‘-T-’:’-’M‘__———-”_’/—

SIS

R/D informed-Pokter of the date of the incident(7 Jun 00) and Porter stated he did not remember
the incident by the date. R/D then informed Porter of ome item that was taken and Porter
stated the following. ' N T ' .

The door of the apartment was ajar and that he only pushed it open with minimum force.

The lady inside the apartment was afraid and told Justin that she. would do anything if

he promised not to harm her. Porter states he_becaﬁe sexually excited at this statement

and felt that the woman was attracted to him. Porter states that he told her to take her
clothes off and after she complied, he them had vaginal sex with her.

Porter denied entering the apartment with a knife but may have picked a knife up from the
kitchen. Porter states that he then left the apartment with a TV and a CD player. Porter
placed these items in a baby stroller and pushed the items down the straet. Pot™er states that
he left the stroller and items next to a bullding for a few minutes. Porter says when he

returned the stroller and TV and CD player were gone. Porter states that he has no moreé
knowledge of this incident.

. N
/{// 7T 20v0c ',J

6 2 [l ve ABC
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e Al PROGIRES s itk W1
urT-'-l € 910 CMICAan STLICE .
12 Aug 00 14 Auy )

Las Vegas Warrant . 5431

Interview of Justin Porter cont'd:

The next incident happened on 16 May 00, Porter states he remambers the incident before

the 7 Jun 00 incident. Porter states that he believed that this apartment door was partially

open and the woman inside the apartment had similiar reactlon toe the 7 Jun 00 lady. Porter

states that he asks the woman to take her clothes off and after she complies, he had vaginal
sex’ with her one time.  Porter States that afterwards he took five doIlars off of her dresser.
Porter denies having a.meat cleaver and describes his weapon as.a small steak knife that he
obtained from the kltchen. Porter could add nothing more: to thls incident.

R/D gave Porter the date of 4 Apr 00 and Porter did not remeber the date. R/D then supplied

Porter with the age of the victim and Porter stated that the lady reminded him of his
“methet and that he felt bad. - - .- ..

EOILe:—S£a&5d«GhaF4NL4NMﬂkML4Rk4MHF4@@%&&&&&—499%—&&4—%§&&—Ehe—éeef—wa5—63ﬂf— -Porter— .-

stated that he believed broke the chain that was secured from the inside. Porter relates that

the woman was very nice and when they sat down on the bed and the lady said she would do

anything hé wanted, Porter pulied out His penis. 1Lhe lady periormed oral sex and Porter s

that he. did not like—it-

cr
ol
)
i

Porter states that he remembered that this lady llved right by the Show Boat and on the Ind fl

Porter relates that he obtained a knife from the kitchen and that the lady gave him fifty

dollars.” Portér alsc §tates that she Look oLf her ring and gave it to Aim. Porter States”

that.he_did not- like_the—:in.g.a.nd_th:eu-ic- away._as_sooa—as—-ha—ges—eucs-id&-:he-‘&pastmeac .-

"Porter asked the lady.what kind of a car and she describes a white car. Porter

locates the car and drives the car approx. a half a block away. Porter states he
realized what he had just done—and-becomes—afraid—Perter—states—that—he—pukled the-ear-

over and parked same. Porter could not add anything more to this incident.
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GetEC AL RGRE PLEST :
DE TR T L ISIQNM P8 I3 . .
12 Aug Q0 146 Auw 00 3ed
Las Vegas Warrant . %3l

Interview of Justin Porter cont'd:
{25 Mar 00 incident)
The next incident Porter remembered the incident when R/D described the woman. to be of

Spainish descent. Porter states that her apartment door was open and that he believed that
this lady was attracted to him. Porter states that thev had vaginal sex cne time. PORTER
denies takinghis persons car and that he obtained a knife from the kitchen.

Porter could not add anything more.

The 7 Mar 00 incident was recalled by Porter when R/D described the fire. Porter states that
he had vaginal sex one time with the lady and he believed that it was consentual sex.

Porter states that he had used her phone before and was allowed entry inte her apartmenc.
Porter relates that when he wanted to have sex a second time the ladv actred like she ro
longer was attracted to him.. Porter became angry and obtained a knife from the kitchen. -
Porter states that he poked her with the knife he believed two times. Porter relates that

he observed.a little blood but did not think she was cut bad. Porter states that the lady
became sick and ran to the bathroom. Porter states he panlics and lights a match and burms

a blanket that was on the bed in the bedroom. Porter relates he then throws-the match on the
rug. Porter then leaves th; apartment.

Porter denies choking the victim and denies ever possessing any scirrors. Porter also

denies taking any cthing from the apartment. Porter could aut add anything further.

The 1 Feb 00 incident, Porter could not recall. R/D along:; with Det. Cunninghag, terminated
the interview.

K fals  Heseo
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indoor swap meet in the first part of 20007? -

A Yes, sir.
Q After you got those outfits, did you wear them
together more than once? e

{

A Weil, we didn’t, like, wear the whole outfit at
the éame time. But we did wear it again, numerous of times;
yes. |

Q Okay. The shoes that you just described being the
Saucony brand shoes, did you see fhe defendant wearing them
after Valéntine's Day in the year 2000? After they were
purchased?

A Yes.

MR. TOMSHECK:- I'll pass the witness, Judge.
THE COURT: Cross.
MR. ABOOD: No questions, Your Honor.
THE COURT: Thank you, ma'am, you're.all done.
THE WITNESS: Oh, thank you.
MS. LUZAICH: Ed Cunningham.
(Pause in proceedings)
THE MARSHAL: Okay, sir, step up into the boxk,
remain standing, raise your right hand.
EDWARD CUNNINGHAM, PLAINTIEFF'S WITNESS, SWORN
THE CLERK: Thank you. Please be seated.
THE WITNESS: Thank you.

THE CLERK: Please state your complete name,
Verbatim Digital Reporting, LLC ¢ 303-915-1677
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spelling both your first and last name for the record, please.
THE WITNESS: Detective Edward Cunningham. E-d-
w-a-r-d, C-u-n-n-i-n-g-h-a-m.
"MS. LUZAICH: May I°?
THE COURT: Yes.
DIRECT EXAMINATION

BY MS. LUZAICH:

Q Sir, you're not from Las Vegas, are you?

A Né, ma'am.

Q And where you from? .

. \\a

A Chicago, Illinois.

Q What do you do in Chicago®?

A I'm a detective. -

Q Okay.

A Police detective, Chicago Police Department.

Q How long have you been with the Chicago Police
Department?

A Almost 24 years.

Q How long you been a detective?

A Almost 13.

0 And sometimes as a detective with the Chicago

Police Department, are you called upon to aid other agencies
from other jurisdictions with things that may occur in your
jurisdiction?

A Yes.

Verbatim Digital Reporting, LLC ¢ 303-915-1677
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132
Q I'm going to take you back to August of 2000.
Were you working as a police officer in August of 20007
A Yes.

0 And were you and some other individuals you work

TP

with asggd to.help EhetLas Vegés Metrbpolitéﬁdelice
Department in‘Aﬁgust_of 20007 . | |

A Yes, 

Q Weré you —-- and when I say "you", maybé not you -
perscnally, but;you or youf coﬁmander or supervising officer,
wéfe you guys contacted by the Las Vegas Metropolitan Police
Department.abqut a suspect of theirs that may be located in
your jurisdiction? | |

| A Yes .
Q = And did they-give yogja naﬁe and an address where

this person may be located?

A . Xes.
Q What was the name of the person?
- A Justin Porter.
Q And do you remember the address that you were

given that he may be located at?

A 1251 South Kildare (phonetic); I believe it was.
Q That's in Chicaéb,AIllinois? '

A Yes.

Q w And did you,-in fact, go to that a&ﬁreqq?

N N o o

Yes.
Verbatim Digital Reporting, LLC ¢ 303-915-1677
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went there.
Q
A
Q

of you went

A

133
What time of day was it that you went there?
It was about 12:45 in the morning.
Do you remember what day it was?

It was August 12th was the date when we actually
m\-_‘— e = A R e A e P

Okay. So like 45 minutes into the 12th?

Cerrect.

Okay. And when you saw "we went there", hey many
there? |

Oh, there was several detectives. I'm not sure

all of who was here, but I know a few of the detectives that

were there,
Q

A

Q

y

though.
Okay. About how many, how's that?
Probably six to eight.

When you went there, did you actually have an
—— T —— PURSRANS

arrest warrant for Justin Porter?

NS

A

I was aware there was a warrant for his arrest,

e o pannan B

[SEEI s of L SESCECIES e

that's correct.. .
e TR S

Q

=

O

A

Q

e

A

Correct.
—— e ttnnd

Was one sent to your agency.r-

Yes.

And was it a warrant for violent offenses?
T orlienses

A
]

And were you aware at the time that you went there

L
that a gun was 1nvolved w1th the violent offenses7

Yes.

Verbatim Digital Reporting, LLC ¢ 303-915-1677
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134

When you went to that address, how were you guys

dressed? Like today, you're in court, you're wearing a

jacket, a tie, pants. How were you dressed when you went to

that home on Kildare®?

A

Similarly, without the Jjacket, though. A shirt

and a tie and dress pants.

= O

thing.

to, is it a
A

Q

What were you wearing --
And a vest.
-- items that were readily identifiable as —-

Yeah, a vest and a badge and gun, that kind of

Okay. And when you -- the building that you went
house or an apartment?
Apartment building.

And you went to a specific apartment that was

given to you by the Las Vegas Metropolitan Police Department?

A

- ORI I Ol S &

it was. We

Yes, the second floor apartment.
So did you guys knock on the door?
Yes.

Was the door answered?

Yes.

‘Tell us what happened when the door was answered?

We -- when the door was knocked on, they asked who

identified it was the.police, Chicago police. A

woman answered the door. She was asked is Justin Porter here.

Verbatim Digital Reporting, LLC ¢ 303-915-1677
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She didn't respond verbally, but she stepped back away from
the door and kind of nodding with her head, 1like this, and
with her eyes, you know, to indicaté that he -- where he was
at.
Q Like, nédded with her head and her eyes in a

particular direction?

’

A Correct.
Q But she did not respond verbally?
A No, ma'am.

Q So when she did that with her head and her eyes,
what did you guYs do? |

A We entered the apartment and the couch was moved
away from the wall by one of the detectives and Mr. Porter was
hiding behind the couch.

Q And és you said that, you kind pointed in the
front. Do you see the person that was hiding behind the couch
here in court today?

A Yes. The young man in>the yellow shirt in the
middle of the defense table there.

MS. LUZAICH: Reéord reflect the identification
of the defendant.

THE COURT: Yes.
BY MS. LUZAICH:

Q When you found the defendant hiding behind the

couch, did somebody get him out from behind the couch?

Verbatim Digital Reporting, LLC ¢ 303-915-1677
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A Yes.
Q What happened then?

A Well, he was directed, he put his hands behind his

i — N

i T
e ey e TSI

back, ahe was\handcuffediand he was transported into our

bbb
r/N \ T e . S—
off;ce.
e~———
Q When you guys knocked on the door and the door was

openeéd, when you identified yourselves as police, was that, at

least, fairly loud?

A Yes.

Q You didn't whisper or aﬂything?

A No, ma'am.

Q Okay. So he was taken back to the police station.

And was he put into a room?
A Yes, ma'am.

Q Was the Las Vegas Police Department notified that

-he was in your custody?

A Yes, ma'am.

Q And did the Las Vegas police, Metropolitan Police
Department detectives come to Chicago?

A Yes, ma'am.

Q Do you know about how long it was that he was at
your station until the.police detectives from Vegas got there?

A He got into our station probably right around 1:00
in the morning. I think they arrived somewhere probably 5:00

that afternoon or thereabouts. I'm not sure of the exact

Verbatim Digital Reporting, LLC ¢ 303-915-1677
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137
time.
Q Okay. And while he was at your police station,
was he in a room, like an interview type room?
4A Yeah, we call it an interview room, yes.
o] Was he handcuffed while he was in there?
A No, ma'am.
Q Thank you.
MS. LUZAICH: I would pass the witness.
THE COURT: Cross.

CROSS-EXAMINATION

BY MR. ABOOD:

Q Welcome to Las Vegas, sir.
A Thank you.
Q I have a couple quick questions for you. This

apartment that you responded to, was it your understanding
that it was Justin's father's apartment?
A It was -- from what I recall, it was some

relative's apartment, yes. But I —--

Q Okay. And the woman -- I'm sorry.
A But I don't recall what the relationship was, no.
Q Okay. So were you aware that the woman who

answered the door was his stepmother? Is that something that
you were aware of at the time? '
A I assumed that that's who it was, but I don't

recall having a conversation asking her who she was exactly,

Verbatim Digital Reporting, LLC ¢ 303-915-1677
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no.
Q Okay. Thank you very much.
MR. ABOOD: Thank you, Your Honor.
THE COURT: Anything further?
MS. LUZAICH: No, nothing further.
THE COURT: Okay, sir, thank you. You're all
done.

THE WITNESS: Thank you, Judge.

MR. TOMSHECK: State would call Maria Thomas,
also known as Maria Lopez.

(Pause in proceedings)

THE MARSHAL: Okay, step up into the box and

raise your right hand and remain standing just one second.
MARIA LOPEZ, PLAINTiFF'S WITNESS, SWORN

THE CLERK: Thank you. Please be seated. Please
state your complete name, spelling both your first and last
name for the record. ‘

THE WITNESS: Maria Lopez, M-a-r-i-a, L-o-p-e-z.

THE CLERK: Thank you.

MR. TOMSHECK: May I approach the clerk before I
start?
THE COURT: Yes.
BY MR. TOMSHECK:

Q Can you tell us how you're presently employed?

A Yes. I'm, a crime scene investigator with

Verbatim Digital Reporting, LLC ¢ 303-915-1677
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STEVEN B, WOLFSON
Clark County District Attorney
Nevada Bar #001565

KAREN MISCHLER

Chief Deputy District Attorney
Nevada Bar #013730

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671 22500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

-vs- CASE NO:
JUSTIN D. PORTER, DEPT NO:
#1682627

Defendant.

Electronically Filed
; 12/14/2021 1:13 PM

CLERK OF THE COURT

A-19-798035-W
XVII

ORDER DENYING DEFENDANT'S MOTION FOR APPOINTMENT OF

DATE OF HEARING: 10/14/2021
TIME OF HEARING: 3:00 P.M.

COUNSEL

THIS MATTER having come on for hearing before the above-entitled Court on the
14th day of October, 2021, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through KAREN
MISCHLER, Chief Deputy District Attorney, without argument, based on the pleadings and

good cause appearing therefor,
H
1
1t
i
1

WCLARKCOUNTYDA NETYCRMCASE22000: 1 V7 1200041071 C-ORDR-(ORDER DENYING)-001.DOCX
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IT IS HEREBY ORDERED that the Defendant's Motion, shall be, and it is DENIED.
Such Order should set forth a synopsis of the supporting reasons proffered to the Court in
briefing and be approved as to form and content by all parties.

DATED this day of December, 2021,

Dated this 14th day of December, 2021

ftter /T

STEVEN B. WOLFSON SEB F3E ED37 EBDS
Clark County District Attorney Distiet Count Judge

Nevada Bar #004565

BY #10539 for
KAREN MISCHLER
Chief Deputy District Attorney
Nevada Bar #013730
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DISTRICT COURT

CLARK COUNTY, NEVADA

Justin Porter, Plaintiff(s)
VS.

Brian Williams, Defendant(s)

CASE NO: A-19-798035-W

DEPT. NO. Department 17

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 12/14/2021

Elissa Luzaich

luzaici(@co.clark.nv.us
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Steven D. Grierson

EIGHTH JUDICIAL DISTRICT COURT

CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" FI.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Anntoinette Naumec-Miller

Clerk of the Court Court Division Administrator
February 16, 2022
A-19- 198035 4/
Attorney: Adam L Gill Case Number: 01C174954
723 S 3rd ST Department: Department 6
Las Vegas NV 89101
Defendant: Justin D Porter

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Nrs 34.740 Expeditious Judicial Examination

Rule 3.70. Papers which May Not be Filed
Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not

be filed

but must be marked with the date received and a copy

forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,

DC Criminal Desk # 27
Deputy Clerk of the Court
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AFFIRMATION :
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

EXfod; tious TJud/c/2/ Examinzariisn

iy

(Title of Document)

filed in District Court Case number A -/Q"’ 7?f035“‘“//

[_Z/Does not contain the social security number of any person.

-OR-

U Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-Or-

B. For the administration of a public pragram or for an application
for a federal or state grant.

: A
anature
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A
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4
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7
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES October 14, 2021
A-19-798035-W Justin Porter, Plaintiff(s) -
vs.

Brian Williams, Defendant(s)

October 14, 2021 3:00 AM Motion for Appointment of
Attorney
HEARD BY:  Villani, Michael =~~~ COURTROOM: Chambers
COURT CLERK: Samantha Albrecht
RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Petitioner s Motion for Appointment of Counsel came before this Court on the October 14, 2021
Chambers Calendar. After considering all pleadings and arguments, the Court renders its decision as
follows:

The Court adopts the procedural history as set forth in the State s Opposition. Petitioner has filed
three prior petitions. The instantPetition fails-to-provide good cause as to why an attorney needs to
be appointed now after the prior petitions. Moreover, Petitioner had Counsel during his appeal and
previous petition. Accordingly, no good cause has been shown explaining why the issues the
Petitioner presented in his current Petition could not have been brought up in the prior petition.

COURT ORDERED, Petitioner s Motion for Appointment of Counsel is DENIED. Counsel for the
State is directed to submit a proposed order consistent with the foregoing within ten (10) days after
counsel is notified of the ruling and distribute a filed copy to all parties involved pursuant to EDCR
7.21. Such Order should set forth a synopsis of the supporting reasons proffered to the Court in
briefing and be approved as to form and content by all parties. Status Check for the Order will be set

PRINT DATE: 03/02/2022 Page2of 6 Minutes Date: ~ October 07, 2021

212



& 3 ‘i %
A-19-798035-W

for October 28, 2021 (Chambers). Status Check will be vacated if the Order is filed before the hearing
date.

CLERK'S NOTE: This Minute Order was electronically served to all registered parties for Odyssey
File & Serve/ SA 10/14/2021

PRINT DATE:  03/02/2022 Page 3 of 6 Minutes Date:  October 07, 2021
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

Mokice of Apperm/

(Title of Document)

filed in District Court Case number _A4~/Z< 72803504 =~~~ = = = T re—————

BAoes not contain the social security number of any person,

-OR-
O  Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant,

%/MVM T s-Rad

ZSignature - Date

Print Name

Nodied,

Title
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23

ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
JUSTIN PORTER,

VS,

BRIAN WILLIAMS - WARDEN,

Plaintiff(s), Dept No: XVI1

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s}: Justin Porter

2. Judge: Michael Villani

3. Appellant(s}: Justin Porter

Counsel:

Justin Porter #1042449
P.O. Box 650
Indian Springs, NV 89070

4. Respondent (s): Brian Williams - Warden

Counsel;

A-19-798035-W

Steven B. Wolfson, District Attorney
200 Lewis Ave.
Las Vegas, NV §9155-2212

-1-
217

Case Number: A-19-798035-W

Case No: A-19-798035-W

Electronically Filed
3/31/2022 10:05 AM
Steven D. Grierson

CLERE OF THE COj EE




27

28

5. Appellant(s}'s Attorney Licensed in Nevada: N/A

Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes

6. Has

Permission Granted: N/A

Appellant Ever Been Represented by Appointed Counsel In District Court: Yes

7. Appellant Represented by Appointed Counsel On Appeal: N/A

8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A
**Expires | vear from date filed
Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

9. Date Commenced in District Court: July 5, 2019

10. Brief Description of the Nature of the Action: Unknown

Typ

e of Judgment or Order Being Appealed: Misc. Order

11, Previous Appeal: Yes

Supreme Court Docket Number(s): 797353, 80738, 84377

2. Chil

d Custody or Visitation: N/A

13. Possibility of Settlement: Unknown

cc: Justin Porter

A-19-798035-W

Dated This 31 day of March 2022,

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

-2
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Electronically Filed
41712022 11:34 AM

Steven D. Grierson

DISTRICT COURT CLERK OF THE CQO
CLARK COUNTY, NEVADA Cﬁ;‘*—“ R

okt ok
Justin Porter, Plaintiff(s) Case No.:  A-19-798035-W
Vs,
Brian Williams, Defendant(s) Department 17

NOTICE OF HEARING

Please be advised that the Plaintiff/Inmate's Hearing Requested in the above-entitled
matter is set for hearing as follows:
Date: May 09, 2022
Time: 8:30 AM
Location: RJC Courtroom 11A
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the

Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

233
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IN THE 8“ ...... JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OFC.LARK

Justin Do forker.. .

Petitioner,

V. PETITION FOR WRIT
OF HABEAS CORPUS

Cal v? N _Johnson-wardean (POSTCONVICTION)

........................................................ e

Respondent.

INSTRUCTIONS: :

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted,
they should be submitted.in the form of a separate memorandum. ,

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authorized officer at the prison comnplete the certificate as to the amount of
money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific
institution of the Department of Corrections, name the wardéh or head of the institution. If you are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corrections.

(5) You must include alligrounds or claims for relief which you may have regarding your conviction or sentence.
Failure to raise all grounds in this petition may preclude you from filing future petitions challenging your conviction
and sentence. L .

(6} You must allege specific facts supporting the claims in the petition you file seeking relief from any conviction
or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-
client privilege for the proceeding in which you claim your counsel was ineffective, :

(7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to
the Attomey General’s Office, and one copy to the district attorney of the county in which you were convicted or to
the original prosecutor if you are challenging your original conviction or sentence. Copies must conform in all
particulars to the original submitted for filing,

PETITION

1. Name of institution and county in which you are presently imprisoned or where and how you are presently !

restrained of your liberty: Hljuuﬂh‘ﬂf‘kéfafﬁPrfﬁphfc-r‘;rr\,co{iﬂ“}/

I 2. Name and location of court which entered the judgment of conviction under attack: X.ZL.!I ......................

3. Date of judgment of conviction: OC.‘)‘"/j'LA)QQQq ................
4. Case number: C“17L/q,5¢/ ...........................................................

g..?17,.4.@!.;.1;.(.@..!.......42.sfﬁfr..t:f.c;-i.....C.o.c.a..ﬁ-.%,_;J.f..s%t.n.sa..:zmm.gf.z.\.rfms.éa...i.a..cfmmy.pgﬁ_fa!;l«,
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(b) If sentence is death, state any date upon which execution is scheduled:.... A/%

6. Are you presently serving a sentence for a conviction other than the conviction under attack in this motion?

Yes ....... No Y

.........................................................................................................................................................................................

.........................................................................................................................................................................................

(¢) Guilty but mentally ill ........

{d) Nolo contende_re ........

9. If you entered a plea ofgullty or guilty but inentally illzto one count of an indictment or information, and a
plea of not guilty to another coum of an indictment or information, or if a plea of guilty or guilty but mentally ill was

negotiated, give details: A//ﬂ’ ................................................ OO

...........................................................................................................................................................................................

(b) Judge without a jury ........
11, Did you testify at the trial? Yes ........No J/
12. Did you appeal from the judgment of conviction? Yes / No........

13. If you did appeal, answer the following:

(a) Name of court; . SUALL T L. Codrt. o~ NVEVELA
(b) Case number ot citation: .. LG blD s
@Results LR o
(d) Date of result: D«iCﬁﬂﬂbz‘f'@Qﬂ.!O

(Attach copy of order or decision, if available.)

238
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..........................................................................................................................................................................................

.........................................................................................................................................................................................

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any
petitions, applications or motions with respect to this judgment in any court, state or federal? Yes .MO ........

16. If your answer to No. 15 was “yes,” give the following information:

(a) (1) Name of court: WhTu@}cfs?t ....... D "‘57‘7’/’@"!— ..... CO:/”*

....................................................

(2) Nature of proceeding; ﬁf%/{/a’? ..... £0 f“’/’f#t?fyﬁbz’ﬁrﬁ'dof/b
A ’ ’
BOSEz COMIC
(3) GIOURHS TAISEL: .ttt s s .
(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No /

..........................................................................................

. = ’ . e
(6) Date of result: Aff}/g?é,?@la’z
(7) If known, citations 6:f any written opinion or date of orders entered pursuant to such result:

FmdngsofFﬁc«{fzwic'ancwmnowacafiefdi]&w@@.@;

(b) As to any second petition, application or motion, give the same information:

(1) Name of court: SH'J&JIHJIDI.S'I‘.(;CJ‘CDM&“L

(2) Nature of proceeding: Ff‘ghfhd*’lﬁ?fl&-‘f !f;t.ﬁ.E..!fﬂbﬁéﬁwﬂwa
(3) Grounds raiSed: wvvvuvovecrcevmresesncoeesreeeeeers oo

(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No.......

{5) Result: D“ﬁn!f}‘.d ..........................................................................

(6) Date of result: Eﬂ“ﬂf;{/i?alq .

o (7) If known, citations of any written opinion or date of orders entered pursuant to such result;

A BACTEA S

................................................................................................................................................

(c) As to any third or subsequent additional applications or motions, give the same information as above, list

them on a separate sheet and attach.

239
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any

petition, application or motion? j_‘?/'ﬁ/' Sta+e 0¥ NVAdT Suprpmt COur+.

Citation or date of decision: J;,/ncﬁ,-HJQDI"’
(3) Third or subsequent petitions, applications or motions? Yes .lﬁo
Citation or date of decision: ﬂ“ﬁdﬁ}]‘&;ol’é
(e) If you did not appeal from the adverse action on any petition, application or motion, explain briefly why you
did not. (You must relate specific facts in response to this question. Your response may be included on paper which

is 8 1/2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in

tength.).. L2 ki kione G W Fs. Jind 3 ﬁr/liémwcfz‘f’im‘«’d-ﬂ
R ProCAMU LR O St

17. Has any ground being '_r-'aised in this petition been previously presented to this or aﬁy other court by way of

petition for habeas corpus, motion, application or any other postconviction proceeding? If so, identify:

.........................................................................................................................................................................................

.........................................................................................................................................................................................

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in response to this

question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your

.........................................................................................................................................................................................

18. If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any additional pages you have attached,
were not previously presented in any other court, state or federal, list briefly what grounds were not so presented,
and give your reasons for not presenting them. (You must relate specific facts in response to this question. Your

response may be included on paper which is 8 1/2 by 11 inches attached to the petition, Your response may not

exceed five handwritten or typewritten pages in length.) J"ﬁ‘&ﬁqEMOKAMOUM
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Arlached. hefeto .

19. Are you filing this petition more than 1 year following the filing of the judgment of conviction or the filing
of a decision on direct appeal? If so, state briefly the reasons for the delay. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the

petition. Your response may not exceed five handwritten or typewritten pages in length.) Qid2... F&. th ...

Mosecuking BLOINEY.. SUBRILS 3. CHAENC 2 M528. MEMOL At -

20. Do you have a}v petition or appeal now pending in any court, either state or federal, as to the judgment
under attack? Yes .[<... No ........

If yes, state what court and the case number: A’*l‘f—']‘?é@,}f"w ........ F_"/‘fd ...... //?423/:?70-?/2/ -

..........................................................................................................................................................................................

21. Give the name of each attorney who represented you in the proceeding resulting in your conviction and on

QIPECT BPPEAL ..ot e sss s st s SRR RRRS Sttt en e

..........................................................................................................................................................................................

........................................................................................................................................................................................

23. State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the
facts supporting each ground. If necessary you may attach pages stating additional grounds and facts

supporting same.
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