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v "EFORE, petitioner prays that the court grant petitioner relief to which petitioner may be entitled in this proceeding,

EXECUTED at High Desert State Prison on the ] 7 _day of the month of Afy, | , 202.

' . M:
Tusn D- Porker+Hipd24949
High Desert State Prison
Post Office Box 650
Indian Springs, Nevada 89070
Petitioner in Proper Person

YERIFICATION

Undcf penalty of perjury, the undersigned declares that the undersigned is the petitioner named in the foregoing petition and
knows the contents thereof; that the pleading is true of the undersigned’s own knowledge, except as to those matters stated on
information and belief, and as to such matters the undersigned believes them to be true.

) . — _
- Tusin D- Por Fer 1043447
High Desert State Prison

Bost Office Box 650

Indian Springs, Nevada 89070

Petitioner in Proper Person

Dl AFFIRMATION (Pursuant to NRS 239B.030)

The yndersigned does hereby affirm that the preceeding PETITION FOR WRIT OF HABEAS CORPUS filed in District
Court-Case Number . (©, -} @5 4 Does not contzin the social security number of any person.

it 7T

FToiskina D porrel 31092779 : S
High Desert State Prison 2 BRI
Post Office Box 650

Indian Springs, Nevada §9070
Petitioner in Proper Person
v ' CERTIFICATE OF SERVICE BY MAIL

LoJustin D.Pardad » hereby certify pursuant to NR.C.P. 5(b), that on this /7 _day of the month of
APl , 2022, I mailed a true and correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS
addressed to:

L Warden High Desert State Prison Attorney General of Nevada
Post Office Box 650 100 North Carson Street
Indjan Springs, Nevada 89070 Carson City, Nevada 89701

Cl.:ark é;)unty District Attorney's Office
200 Lewis Avenue
Lag Vegas, Nevada 89155

PRy -
bl FFLTT

“JUugtin D- Pofwfﬂ'lo“‘;qqq //’%}.“W

High Desert State Prison

Post Office Box 650

Indian Springs, Nevada 89070
Petitioner in Proper Person

?‘Pnnt your name and NDOC back number and sign
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Aisen, Gill & Associates, LLP

723 8. Third Smreet, Las Vegas, NV 89101, Phone: 702.750.15%0 Fax: 702.548.6884
Michael N. Agen, Esq. Adam L. Gill, Esq.

Justin Porter, ID 1042449

High Desert State Prison

P.0. Box 650

Indian Springs, Nevada 89070-0650

Dear Mr. Porter,

On August 10, 2021 our office mailed you all discovery pertaining to your arrest in
Chicago.

Regards,

Aisen, Gill & Associates
723 8. 3rd Street

Las Vegas, Nevada 89101
By Phone (702) 750-1590
By Fax (702) 548-6884
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EXhibi##0

[ -

LENERAL RAOGRESS 3Ll

JETELTOLE QIVINMGY oA
L2 Aug 00 e Aug 00 Ird
las Vegas Warrant 501
INTERVIEWED: PORTER, Justin. M/B/17 YOA Date of birch: 13 Dec B2

1251 5. KILDARE 2nd flr. 5-10, 170 1lbs., med. compl. SS#606 73 8324

Date of Arrest: - 12 Aug 00, 0045 hrs., Location: 1251 S. kildare 2nd flr.

R/D after locating Justin Porter ar 1251 S. Kildare, 4interviewed same at Area Four Violent
Crimes. R/D advised Porter of his rights and after stating he understood those rights,
Porter agreed to speak to R/D. R/D was in the company of Det. Cunningham#21159 whan this

interview was conducted. Las VEGAS POLICE DEPT. had faxed gix incidents that Justin Porter

T ——

was the suspected offender, These six incidents were the subject of the interview.
.M ERE———

——— et

R/D informed-?o}:er of the date of the incident(7 Jun 00) and Porter stated he did not rememwber
the incident by the date. R/D then informed Porter of one item that was taken and Porter
stated the following. . T T ‘ '

The door of the apartment was ajar and that he only pushed it open with minimum force.

The lady imside the apartment was afraid and told Justia that she would do anything if

he promised not to harm her. Porter states he.becaﬁe saxuvally excited at this statement

and felt that the woman was attracted to him. Porter states that he told her to take her
clothes off and after she complied, he them had vaginal sex with her.

Porter denied entering the apartment with a knife but may have picked a knife up from the
kitchen. Portar states that he then left the apartment with a TV and a CD player. Porcer
piaced these items In a baby stroller and pushed the items down the straet. Poier states that
he left the stroller and items next to a building for a few minutes. Porter says when he
returned the stroller and IV and CD player were gone. Porter states that he has no mord
knowledge cof chis incident.

1
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LEF AL PROUGRKES b
uzTE STISE DIeSI0® GRICAGT STLICE )
12 Aug 00 14 Aug o0
Lag Vegas Warrant . 54%1

Interview of Justino Porter cont'd:

The next incident happened on 16 May D0, Porter states ha remambers the incident before

the 7 Jun 00 incident. Porter states that Ae believed that this apartment door was partially
open and the woman inside the apartment had similiar reactmn to the 7 Jun 00 lady. Porter

states that he asks the woman to take her clothes off and after she complies, he had vaginal
sex with her one time.  Porter states thdt aftaciards he took five doIlatrd off of her dressar.
Porter denigs having a.meat cleaver and describes his weapon as a small steak knlfe that he

obtained from the kitchen- Porrer could add nothing wore:to this. 1nc1dent.

Porter vith the 353 "of the victim and Porter stated that the lady reminded him of his
“meFhet and that he felt bad. - - .

PQ:MMWMWMMWW -Poreen— -

stated I:hat he believed broke the chain that was secured from the inside. Porter relates chat

the woman was very nice and when they sat down on the bed and the lady said she would do
anything he Wanted, Porretr pulied out his penis. ILhe lady periormed oral sex and Porter stata
that he did wot like4t——

Porter states chat he remembered that this lady lived right by the Show Boat and on the 2nd £l

Porter relates chat he obtained a knife from the kitchen and that the lady gave him fifcy

dollars.  Pottar alad states that she took off het ring and gave it to him. Yorter states

that.he did not- meuawm_mmwmsmm. .
Porter states tha: when she gave him the fifry dollar:s. the lady gave him her car kays.

mn — ¢ ——————— —

‘Porter asked the lady what kind of a car and she describes a white car. Porter

locates the car and drives ¢he Tar epprox. a half a block away. Pﬁ_tefﬂs'ié'é'éé' he
realized what he had just “m-and—becma&z%——?&t#er—s&&e&—tka&—he—p&}}ed the-ecar-
cver and parked same. Porter could not add anything more to chis incident.
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JETEITE B 150N Pl MaLnd . .
12 Aug an L4 aux Q0 Jed
Las Vegas Warrant . 21

Interview of Justin Porter comnt'd:
{25 Mar 00 incident)
The next incident Porter remembered the ircident when R/D described the woman. to be of

Spainish descent. FPorter states that her apartment door was open and that he believed chat
this lady was attracted to him. Porter states that they had vaginal sex cne time. PORTER
denles takinghis persons car and that he obtained a knife from the kicchen.

Porter could not add anything more. '

The 7 Mar 00 incident was Teczlled by Porter when R/D described the fire. Porter states that
he had vaginal sex one time with the lady and he believed that it was consentual sex.

Porter states that he had used her phone before and was allowed entry inte her apartment.
Porter relates that when he wanced to have sex a second time the lady acted like she ro

longer was artracted to him.. Porter became sngry and obtained a knife from rhe kicchen.
Porter states that he poked her with the knife he believed two times. Porter relates that

he observed.a little blood but did not think she was cut bad. Porter scates that the lady
became sick and ran to the bathroow. Porter states he panics and lights a match and burns

a blanket that was on the bed in the bedroom, Porter relates he then throws- the match on tha
rug. Porter then leaves tha apartment.

Porter denies choking the victim and denies ever possessing any scirrors. Portar also

denies taking any thing from the apartment. Porter could nut add anything further.

The | Feb 00 incident, Porter could not reecall. R/D along: with Det. Cunninghag, terminated
the interview.

Ll Ao
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. ahipi
@@PY‘ DISTRICT COURT @@PY‘

CLARK COUNTY, NEVADA

* ok K Kk k

THE STATE OF NEVADA - CASE NO. C-1749 -
’ =
Plaintiff, gﬁ = Z!:
. DEPT. NO. 6 Qr ™~ [
vs. . ~
- -l
JUSTIN PORTER, . Transcript of b
: Proceedings
Defendant.
BEFORE THE HONORABLE ELISSA CADISH, DISTRICT COURT JUDGE
JURY TRIAL - DAY 3
WEDNESDAY, MAY 6, 2009
APPEARANCES:
FOR THE PLAINTIFF: LISA LUZAICH, ESQ.
Chief Deputy District Attorney
JOSH TOMSHECK, ESQ.
Deputy.District Attorney
FOR THE DEFENDANT: CUORTIS BROWN, ESQ.
JOSEPH ABQOQD, ESQ.
Deputy Public Defenders
ALSO PRESENT: RICARDC PICO
. Spanish Interpreter
COURT RECORDER: TRANSCRIPTION BY:
JESSICA RAMIREZ VERBATIM DIGITAL REPORTING, LLC
District Court Littleton, CO 80120

{303) 915-1677

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.
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indoor swap meet in the first part of 20007 -

A Yes, sir.

Q After you got those outfits, did ydu wear them
together more than once? o

A Weil, we didn't, like, wear the whole outfit at

the same time. But we did wear it again, numerous of times,
yes.

0] Okay. The shoes that you just described being the
Saucony brand shoes, did you see the defendant wearing them
after Valéntine's Day in the year 20007 After they were
purchased?

A Yes.

MR. TOMSHECK: 1I'll pass the witness, Judge.
THE CCURT: Cross.
MR. ABOOD: No questions, Your Honor.
THE CQURT: Thank you, ma'am, you're.all done.
THE WITNESS: Oh, thank you.
MS. LUZAICH: Ed Cunningham.
(Pause in proceedings)
THE MARSHAL: Okay, sir, step up into the box,
remain standing, raise your right hand.
EDWARD CUNNINGHAM, PLAINTIFF'S WITNESS, SWORN
THE CLERK: Thank you. Please be seated.
THE WITNESS: Thank you.

THE CLERK: Please state your complete name,

Verbatim Digital Reperting, LLC ¢ 303-915-1677
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spelling both your first and last name for the record, please.

THE WITNESS: Detective Edward Cunningham. E-d-

w—-a-r-d, C-u-n-n-i-n-g~h-a-m.

" MS. LUZAICH: May I?
THE COURT: Yes.

DIRECT EXAMINATION

BY MS. LUZAICH:

- O S C R S &R

Q
Department?

A

Q

A

Q

' Chicago, Illinois.

Sir, you're not from Las Vegas, are you?
No, ma'am.

And where you from? —

What do you do in Chicago?
I'm a detective.

Okay.

Police detective, Chicago Police Department.

How long have you been with the Chicago Police

Almost 24 years.
How long you been a detective?
Almost 13.

And sometimes as a detective with the Chicago

Police Department, are you called upon to aid other agencies

from other jurisdictions with things that may occur in your

jurisdiction?

A

Yes.

Verbatim Digital Reporting, LLC ¢ 303-915-1677
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I'm going to take you back to August of 2000.

Were you working as a police officer in August of 20002

A

Q

i

Yes.

And were you and some other individuals you work

with asked to. help the Las Vegas Metropolitan Police

Department in‘August,of 20007

A

Q

Yes.

Were you -- and when I say "you", maybe not you -

personally, but'you or your commander or supervising officer,

were you guys contacted by the Las Vegas Metropolitan Police

Department about a suspect of theirs that may be located in

your jurisdiction?

A

Q

this person

A
Q

A

Q

Yes.

And did they give fou)a name and an address where

may‘be located?

‘Yes.

What was the name of the person?
Justin Porter.

And do you remember the address that you were

given that he may ke located at?

A

» 0O » O

1251 South Kildare (phonetic), I believe it was.
That's in Chicago,'Illinois? -

Yes.

And did you,-in fact, go to that address?

-

Yes.

Verbatim Digital Reporting, LLC ¢ 303-915-1677

273




10
11
12
13
14
15
16
17
18
19
20
21
22)
23
24

25

L ST &)

went ?hereL
Q
A
Q

of you went

A

133
What time of day was it that you went there?
It was about 12:45 in the morning.
Do you remember what day it was?

It was August 12th was the date when we actually
———

Okay. So like 45 minutes into the 12th?

Cérrect.

Okay. &nd when you saw "we went there", hqy many
there? |

Oh, there was several detectives. I'm not sure

all of who was here, but I know a few of the detectives that

were there,
]

A

Q

though.

Okay. About how many, how's that?

Probably six to eight.

When you went there, did you actually have an

——

arrest warrant for Justin Porter?

Nt

A

T was aware there was a warrant for his arrest,

T

PN g TS 5 e A e e g -~ .
hin S cm T g e T

that's corggctu,

e

Q

bl

©

A

Q

—

P

A

Correct.
e

e
that a gun was involved with the violent offenses?

Was one sent to your agency?-
e

Yes.

Aand was it a warrant for violent offenseg?

)

And were you aware at the time that you went there

Yes.

Verbatim Digital Reporiing, LLC ¢ 303-915-1677
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Q When you went to that address, how were you guys
dressed? Like today, you're in court, you're wearing a
jacket, a tie, pants. How were you dressed when you went to
that home on Kildare?

A Similarly, without the jacket, thcugh. A shirt
and a tie and dress pants.

Q Whgt were you wearing —-

A And a vest.

Q —-— items that were readily identifiable as --

A Yeah, a vest and a badge and gun, that kind of
thing.

Q Okay. And when you —- the building that you went
to, is it a house or an apartment?

A Apartment building.

Q And you went to a specific apartment that was

given to you by the Las Vegas Metropolitan Police Department?

A Yes, the second flcoor apartment.

Q So did you guys knock on the door?

A Yes.

Q Was the door answered?
- A Yes.

Q Tell us what happened when the door was answered?
A We -- when the door was knocked on, they asked Qho

it was. We identified it was the-police, Chicago police. A

woman answered the door. She was asked is Justin Porter here.

Verbatim Digital Reporting, LLC ¢ 303-915-1677
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She didn't respond verbally, but she stepped back away from
the door and kind of nodding with her head, like this, and
with her eyes, you know, to indicate that he -- where he was
at.

@] Like, nddded with her head and her eyes in a
particular direction? '

A dorrect.

Q But she did not respond verbally?

A Nc, ma'am.

0 So when she did that with her head and her eyes,
what did you guys do? .

A We entered the apartment and the couch was moved
away from the wall by one of the detectives and Mr. Porter was
hiding behind the couch.

Q And és you said that, you kind pointed in the
front. Do you see the perscon that was hiding behind the couch
here in court today?

A Yes. The young man in-the yellow shirt in the
middle of the defense table there.

MS. LUZAICH: Reéord reflect the identificaticn
of the defendant.

THE COQURT: Yes.
BY MS. LUZAICH:

Q When you found the defendant hiding behind the

couch, did somebody get him out from behind the couch?

Verbatim Digital Reporting, LLC ¢ 303-915-1677
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136
A Yes.
Q What happened then?

A Well, he was directed, he put his hands behind his

.
e e sy o e« e s

i, P

back,ﬁhe was\haﬂdcuffed'and he was transported into ocur
o T

T ' —
office.
F"-.,_‘__'_‘_
Q When you guys knocked on the door and the door was

opened, when you identified yourselves as police, was that, at
least, fairly loud?

A Yes.

Q You didn't whisper or aﬁything?

A No, ma'am.

Q Okay. So he was taken back to the police station.
And was he put into a room?

A Yes, ma'am.

0 Was the Las Vegas Police Department notified that

“he was 1in your custody?

A Yes, ma'am.

Q And did the Las Vegas police, Metropclitan Police
Department detectives come to Chicagoe?

A Yes, ma'am.

Q Do you know about how long it was that he was at
your station until the police detectives from Vegas got there?

A He got into our station probably right around 1:00
in the morning. I think they arrived somewhere probably 5:00

that afternoon or thereabouts. I'm not sure of the exact

Verbatim Digital Reporting, LLC ¢ 303-915-1677
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137
time.

0 Okay. And while he was at your police station,
was he in a room, like an interview type room?

A Yeah, we call it an interview room, yes.

Q Was he handcuffed while he was in there?

A No, ma'am.

Q Thank you.

MS. LUZAICH: I would pass the witness.
THE CCURT: Cro.‘SS.
CROSS-EXAMINATION
BY MR. ABQOOD:

o) Welcome to Las Vegas, sir.

A Thank you.

Q I have a couple quick questions for you. This
apartment that you responded to, was it your understanding
that it was Justin's father's apartment?

A It was —- from what I recall, it was some

relative's apartment, yes. But I -—-

Q Okay. And the woman -- I'm sorry.
A But I don't recall what the relationship was, no.
Q Okay. So were you aware that the woman who

answered the door was his stepmother? Is that something that
you were aware of at the time? '
A I assumed that that's who it was, but I don't

recall having a conversation asking her who she was exactly,

Verbatim Digital Reporting, LLC 4 303-915-1677
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no.
Q Okay. Thank you very much.
MR. ABOOD: Thank you, Your Honor.
THE CDURT: Anything further?
MS. LUZAICH: No, nothing further.
THE COURT: ©Okay, sir, thank you. You're all
done.

THE WITNESS: Thank you, Judge.

MR. TOMSHECK: State would call Maria Thomas,
also known as Maria Lopez.

(Pause in proceedings)

THE MARSHAL: Okay, step up into the box and

raise your right hand and remain standing just one second.
MARIA LOPEZ, PLAINTiFF’S WITNESS, SWORN

THE CLERK: Thank you. Please be seated. Please
state your complete name, spelling both your first and last
name for the record. ‘

THE WITNESS: Maria Lopez, M-a-r-i-a, L-o-p-e-z.

THE CLERK: Thank you.

MR. TOMSHECK: May I approach the clerk before I
start?
THE COURT: Yes.
BY MR. TOMSHECK:

Q Can you tell us how you're presently employed?

A Yes. I'm, a crime scene investigator with

Verbatim Digltal Reporting, LLC ¢ 303-915-1677
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FILED

APR 29 2022
CassNo, A-19-798035-W .

Dept. 17 _ %’6&"@%

Dept. No.

IN TBE &l H JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF_CLAR X ,

Petitioner, MOTION FOR THE APPOINTMENT
OF COUNSEL

COMES NOW, the Petitioner, . proceeding pro se, within the
above extitled case of action and respectfully requests this Court to consider the appointment of counsel
for Petitioner for the prosccotion of this ction.

"This mation is made and based upon the matters set forth here, NS, 34.750(1)(2), affidavit of
Pettionss, the atiachod Memorandum o Points and Authoritics, 5 well as all otber pleadings and
documents on file within this case.

pursuant to Chapter 34, et saq., petition for Writ of Habeas Corpus (Post: om).

A re——

T. F FA
To supponi the Petitioner’s need for the appointment of counsel in this action, he states the
following:
1. The merits of claims for relief in this action are of Constitutions! dimension, and
Petitioner is likely to sncoeed in this case.

1
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. 2. Petitioner is incarcerated a1 the Petitiones is unable
mmmm.ummmwmuwmd,mwmm
involved within the Petition for Wit of Habeas Corpus.

3. ‘The issues presented in the Petition involves  commplexity that Petitioner is unsble to
argne effectively.

4, mmwmummwmmaumm
Mnmmmpmm@mmwmmmwmuq
meuamwﬁmmmuw
mmwwpnhgﬁmmﬁsmmmmdm
witnesses and uMtimately shortening the time of the prosecation of this case.

5. Petitioner has made an effort to obtan counsel, but does not have the funds
necessary o available to pay for the custs of counsel, soe Declaration of Petitioner.

6. Petitiancs would need to bave an sttomey appoited to assis in the determination of
whether he should agree to sign consent for a psychological examination.

7. mmmmmmmmmmmmhem
Library, and as well, the facility has very limited 1egal research materials and
SORETCCS. .

g. mmmmmmmmmnwdm,mumﬂ'

aﬂmmymdmmwedtoplmdwfmdnmmnke?eﬁﬁm.mm@
Assistants have limited knowledge and expentise.
5. mmmmmmmdMBymdmmpﬂmmnhﬁwa
severely limited sbility to investigate, of take depositions, expand the record or
10. “The cnds of fustice will be served in this case by the appoistment of professions]
andmmpemmmliorqrwmﬁm.
D ARGUMENT :
Motions fos the appointment of counsel arc made putsuant to N.R.S. 34,750, and are addressed to
the sound discretion of the Court. Under Chapter 34750 the Court may request sn sttomey to reresent smy
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wuch person unable to employ counsel, On 2 Motion fos Appointment of Counsel porszant to N.R.S.
34,750, the Digtrict Court should congider whether appointment of counsel would be of service to the
inigent piione, he Corst, and responcents a3 wel, by sharpeaing the soacs inthe case, shaping
examization of witnesses, and ultimately shortening trial and assisting in the just determination.

In order fot the appointment of counsed to be granted, the Court must consider several factors to be
met in order for the appointment of counse! to be granted; (1) The mevits of the claim for relief: (2) The
ability {o investigate crucial factors; (3) whether evidence consists of conflicting testimony effectively

 treated only by counsel; (4) The ability to present the case; and () The complexity of the legal issues raised

in the petition,
. CONCLUSION
Based upon the facts and law presented beyein, Petitioner wonld respectfully request this Court to
weigh the fictors involved within this case, and sppoint counsel for Petitionar 1 assist this Court in the just
determination of this action

mm?_mﬁ_;' .

'’ »

DA S .H"FS____‘&]Jy(."'f’ AP {/ 2073~

é --'—:, gzm
VERIFICATION
1 declare, affirm and gwear under the penalty of perjury that all of the above facts, statements and

assertions are true and carrect of my own knowledge. As to anry such matters stated upon information o
belief, 1 ewear that | believe them all 10 be true and comreat.

Dated this &dﬂy of

>
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTFICATE OF SERVICE BY MAILING
L TuSiin D Polker  hereby certify, pursuant to NRCP 5(b), that on this | 7_
day of AP rii ,2022 I-mailed a true and correct copy of the foregoing, “
Oplilon for wlid 0F HAREAS CoRVUS Pusd— Convit+ion.”
by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,

addressed as follows:

Vad

SH+EVEn D« Gl léf son, Clprl, OFCourd 72 U r Ld SOVt
He Leudls AvPnue 3 RD FlooY AN luudds AVena
L3S Vegas NV 79551160 Po0. BoX §52012
. ] 35 15—l
CC:FILE

DATED: this | 7 _dayof APr 4!‘2 , 20 A2

Tiagitn Dos Poller B 10424 4G
Jus+'r D- &7 H4fn Proptia Personam
Post Office box 650 [HDSP]

Indian Springs, Nevada 80818 §9¢ 70
IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

Petion Bor wrid pE Hibegs ¢ Of flhrs Postppmvictin
(Title of Document)

filed in District Court Case number (=1 7/G<</

@/ Does not contain the social security number of any person.

-OR-
O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-Or-

B. For the administration of a public program or for an application
for a federal or state grant.

AT /ééﬁ——- -7 —H02

ﬁ? nature Date

JuUsHn D ol te

Print Name

Title
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Electronically File
05/02/2022 10:39

leiws f

CLERK OF THE COUR

PPOW

DISTRICT COURT
CLARK CO[%NTY, NEVADA

Justin Porter,

Petitioner, Case No: A-19-798(35-W
Department 17
Vs,
Brian Williams, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
J

Petitioner filed a Petition for Writ of Habeas Corpus {Post-Conviction Relief) on
April 29, 2022, The Court has reviewed the Petition and has determined that a response would assist the
Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good
cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

July 6, 2022 at 8:30 A.M.

1 £r Fa¥at

Calendar on e YUt A —rrtire=trorrof

——ebeeli fOr further proceedings.

Dated this 2nd day of May, 2022

District Court Judge
D98 78B 9F78 EF9E
Michael Villani
District Court Judge
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20

21

22

23

24

25

26

27

28

CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

Justin Porter, Plaintiff(s) CASE NO: A-19-798035-W
Vs, DEPT. NO. Department 17

Brian Williams, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order for Petition for Writ of Habeas Corpus was served via the court’s
electronic eFile system to all recipients registered for e-Service on the above entitled case as
listed below:

Service Date: 5/2/2022
Elissa Luzaich luzaici(@co.clark.nv.us
If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 5/3/2022
Betsy Allen Law Offices of Betsy Allen

P. O. Box 46991
Las Vegas, NV, 89114
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
5/4/2022 1:13 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CQO
CLARK COUNTY, NEVADA Cﬁ;‘*—“ R

okt ok
Justin Porter, Plaintiff(s) Case No.:  A-19-798035-W
Vs,
Brian Williams, Defendant(s) Department 17

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion for Appointment of Counsel in the above-
entitled matter is set for hearing as follows:
Date: July 06, 2022
Time: 8:30 AM
Location: RJC Courtroom 11A
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the

Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JUSTIN D. PORTER, Supreme Court No. 84480

Appellant, District Court Case No. A798035,©474954

VS.

THE STATE OF NEVADA, -

Respondent. F".ED
CLERK’S CERTIFICATE MAY 2 3 2022

STATE OF NEVADA, ss. M’m

|, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER this appeal DISMISSED.”
Judgment, as quoted above, entered this 26th day of April, 2022.
IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
May 24, 2022.
Elizabeth A. Brown, Supreme Court Clerk

By: Andrew Lococo

Deputy Clerk
A-19-798036-W
CcCJD
NV Supreme Court Clerks Certificate/Judgn
4993489
1
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JUSTIN D. PORTER, No. 84480
Appellant,
vs.
THE STATE OF NEVADA, F l L E D
Respondent.
=Roncen APR 29 2022

il

This is a pro se appeal from an order denying a “motion for
appointment of counsel.” Eighth Judicial District Court, Clark County;
Miéhael Villani, Judge.

Because no statute or court rule permits an appeal from this
order, we lack jurisdiction. Castillo v. State, 108 Nev, 349, 362, 792 P.2d
1133, 1185 (1990). Accordingly, we

ORDER this appeal DISMISSED.

ORDER DISMISSING APPEAL

Silver . Pickering

cc: Hon. Michael Villani, District Judge
Justin D. Porter
Attorney General/Carson City
Clark County District Attorney
Surmams Gount Eighth District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JUSTIN D. PORTER, [ Supreme Court No. 84480
Appellant, i District Court Case No. A798035;8474954
vs.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: May 24, 2022
Elizabeth A. Brown, Clerk of Court

By: Andrew Lococo
Deputy Clerk

cc (without enclosures):
Justin D. Porter
Clark County District Attorney \ Alexander G. Chen
Hon. Michael Villani, District Judge

RECEIPT FOR REMITTITUR
Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitied cause, on MAY 2 b 2022
HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED
NPPEALS

MAY 25 202 1 22-16517

CLERK OF THE COURT
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Electronically Filed
6/1/2022 7:00 AM
Steven D. Grierson
CLERK OF THE coigﬁ
I | RSPN &u‘
STEVEN B. WOLFSON
2 || Clark County District Attorney
Nevada Bar #001565
3 | JOHN AFSHAR
Deputy District Attorney
4 || Nevada Bar #14408
200 Lewis Avenue
5 || Las Vegas, Nevada 89155-2212
(702) 671-2500
6 | Attorney for Plaintiff
7
DISTRICT COURT
8 CLARK COUNTY, NEVADA
9 || JUSTIN PORTER,
#7035217
10
Petitioner,
1 ve. CASENO:  A-19-798035-W
12 DEPTNO: XVII
13 || BRIAN WILLIAMS,
14 Respondent.
i 15 STATE'S RESPONSE AND MOTION TO DISMISS PETITION FOR WRIT OF
6 HABEAS CORPUS AND OPPOSITION TO MOTION TO APPOINT COUNSEL
DATE OF HEARING: JULY 6, 2022
17 TIME OF HEARING: 8:30 AM
18 |
19 COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
20 { District Attorney, through JOHN AFSHAR, Deputy District Attorney, and hereby submits the
21 | attached Points and Authorities in Response to Petitioner’s Petition for Writ Of Habeas
22 | Corpus, and in support of its Motion to Dismiss Pursuant to Laches.
23 This response and motion is made and based upon all the papers and pleadings on file {
24 | herein, the attached points and authorities in support hereof, and oral argument at the time of i
25 || hearing, if deemed necessary by this Honorable Court.
26 || 4/
27 || //
28 || // |
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On May 8, 2009, a jury found Petitioner guilty of Second-Degree Murder with Use of
a Deadly Weapon.

On September 30, 2009, the Court sentenced Petitioner to the Nevada Department of
Corrections for 120 months to Life, plus a consecutive term of 120 months to Life for the use
of a deadly weapon, with 3,338 days credit for time served. The Judgment of Conviction was
filed on October 13, 2009. On October 29, 2009, Petitioner filed a Notice of Appeal. On
November 8, 2010, the Nevada Supreme Court affirmed the Judgment of Conviction.
Remittitur issued December 3, 2010.

On February 10, 2012, Petitioner filed his first pro per Post-Conviction Petition for Writ
of Habeas Corpus.' The State filed its Response and Motion to Dismiss on March 21, 2012.
On April 23, 2012, the Court denied Petitioner’s first Petition as untimely. The Findings of
Fact, Conclusions of Law, and Order were filed on June 11, 2012. Petitioner appealed the
denial of his first Petition on May 8, 2012, and on March 11, 2013, the Nevada Supreme Court
affirmed the denial. Remittitur issued on March 19, 2013.

On August 26, 2013, Petitioner filed his second pro per Post-Conviction Petition for
Writ of Habeas Corpus, and a separate Motion to Appoint Counsel.? The State filed its
Response and Motion to Dismiss on January 3, 2014. On January 13, 2014, the Court denied
Petitioner’s second Petition as time barred. Petitioner filed a Notice of Appeal from the denial
of his second Petition on February 7, 2014, and on June 11, 2014, the Nevada Supreme Court
affirmed the denial. Remittitur issued on July 15, 2014,

On October 26, 20135, Petitioner filed his third pro per Post-Conviction Petition for Writ
of Habeas Corpus.’ The State responded on Jannary 26, 2016, and the Court issued the findings
denying the Petition on March 22, 2016. On August 17, 2016, the Nevada Supreme Court
affirmed the district court’s ruling, Remittitur issued on January 24, 2017.

'tn case 01C174954,
2 Also in case 01C174954,
3 Also in case 01C174954,
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On July 5, 2019, Petitioner filed a fourth pro per Post-Conviction Petition for Writ of
Habeas Corpus.? The State responded to the fourth petition on December 2, 2019, and the
Court issued a findings denying the fourth Petition on June 1, 2020. The Nevada Supreme
Court affirmed the denial of the fourth petition, and remittilur issued August 23, 2021.

On August 12, 2019, Petitioner filed a fifth petition for writ of habeas corpus in
C174954. On May 28, 2020, the Court filed findings denying this petition.

On November 23, 2021, Petitioner f(iled a sixth petition for writ of habeas corpus (post-
conviction).” On April 29, 2022, petitioner filed a seventh petition for writ of habeas corpus, a
memorandum of points and authorities, and a motion for appointment of counsel, (“Seventh
Petition”) © This court ordered the state to respond to the seventh petition on May 2, 2022. The
State’s response to the petition, the motion for appointment of counsel, and countermotion to

dismiss pursuant to laches follows,

ARGUMENT

L PETITIONER’S SEVENTH PETITION DOES NOT ENTITLE PETITIONER
TO HABEAS RELIEF

A. The Seventh Petition is time-barred

The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that challenges the validity
of a judgment or sentence must be filed within I year after entry of the judgment
of conviction or, if an appeal has been taken Iﬁ'om the judgment, within I year
after the Supreme Court issues its remittitur. IFor the purposes of this subsection,

ood cause for delay exists if the petitioner demonstrates to the satisfaction of
the court:

(a)  That the delay is not the fault of the petitioner; and
(b)  That dismissal of the petition as untimely will unduly prejudice the
petitioner,

(emphasis added). “[TThe statutory rules regarding procedural default arc mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Neyv.
225,233, 112 P.3d 1070, 1075 (2005).

4 In case A798035.
% Also in case A798035.
§ Also in case A798035.
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Per the language, the one-year time bar prescribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning).

In Gonzales v, State, 118 Nev. 590, 593,590 P.3d 901, 902 (2002), the Ncvada Supreme

Court rejected a habeas petition that was filed two days late, pursuant to the “clear and
unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the importance
of filing the petition with the District Court within the one-ycar mandate, absent a showing of
“good cause” for the delay in filing. Gonzales, 118, Nev. at 593, 590 P.3d at 902. The one-
year time bar is therefore strictly construed. In contrast with the short amount of time to file
a notice of appeal, a prisoner has a full year to file a post-conviction habeas petition, so there
is no injustice in a strict application of NRS 34.726(1), despite any alleged difficulties with
the postal system. Id. at 595, 53 P.3d at 903.

In the instant case, Petitioner’s instant Petition is beyond the onc-year time bar, The
Nevada Supreme Court affirmed Petitioner’s judgment of conviction on November 8, 2010,
and Remittitur issued on December 3, 2010. As such, Petitioner had until December 3, 2011
to file a post-conviction petition for writ of habeas corpus. The instant Petition was filed on
April 29, 2022, nearly ten years after the time allowed by statute. Therefore, the instant Petition
must be denied as time-barred pursuant to NRS 34.726(1).

B. The Seventh Petition is successive and an abuse of the writ
Petitioner’s Seventh Petition is also procedurally barred because it is successive. NRS

34.810(2) reads:
A sccond or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for relief and that the
prior determination was on the merits or, if new and different grounds are
alleged, the judge or justice finds that the failure of the petitioner to assert those
grounds in a prior petition constituted an abuse of the writ.

(emphasis added). Second or successive petitions are petitions that either fail to allege new or

different grounds for relief and the grounds have already been decided on the merits or that

4
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allege new or different grounds, but a judge or justice finds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits ifthe petitioner can show good cause and prejudice.
NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

'The Nevada Supreme Court has stated: “Without such limitations on the availability of

post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition,” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ 1o wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-498 (1991).
Application of NRS 34.810(2) is mandatory. Sec Riker, 121 Nev. at 231, 112 P.3d at 1074.
This is petitioner’s seventh habeas petition. Petitioner appealed each denial of his
respective petitions, and every denial was affirmed by the Nevada Supreme Court. Petitioner
has clearly had the opportunity to raise the grounds he now alleges in each of these prior
Petitions, Therefore, the instant Petition is successive and constitutes and abuse of the writ; as

such, it must be denied pursuant to NRS 34.810(2).

C. Petitioner’s claim of “actual innocence” is insufficient

The United States Supreme Court has held that actual innocence is “not itself a
constitutional claim, but instead a gateway through which a habeas petitioner must pass to
have his otherwise barred constitutional claim considered on the merits.” Schlup v. Delo, 513

U.S. 298, 327, 115 S. Ct. 851, 867 (1995). In order for a petitioner to obtain a reversal of his

conviction based on a claim of actual innocence, he must prove that “‘it is more likely than
not that no reasonable juror would have convicted him in light of the ‘new evidence’ presented

in habeas procecdings.” Calderon v. Thompson, 523 U.S. 538, 560, 118 S. Ct. 1489, 1503
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(1998) (emphasis added) (quoting Schlup). “Actual innocence” means factual innocence, not
mere legal insufficiency. Mitchell v, State, 122 Nev. 1269, 1273-74, 149 P.3d 33, 36 (2006)

(internal quotation marks and brackets omitted).

Petitioner asserts that he has good cause to overcome the procedural bars based on an

alleged “Brady/Napue” claim related to an asserted warrantless arrest in 2000. Memorandum

at 3-6 Brady v. Maryland, requires prosecutors to disclose exculpatory evidence which a

defendant cannot obtain through the exercise of due diligence, but Petitioner does not identify
any evidence that was not disclosed. 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963).
Instead, his claim is that he was arrested over twenty years ago in Chicago, IL, without a
warrant. His Napue claim, similarly, relates to testimony at trial wherein a witness said he was
arrested pursuant to a warrant. Petitioner’s claim is unsubstantiated and is belied by the record.

See Criminal Bindover, filed April 30, 2001, at 298 (declaration of arrest showing defendant

was arrested in, and extradited from, Chicago pursuant to a warrant), 299 (arrest warrant
abstract), 301 (arrest warrant, signed August, 2000, by the Honorable Judge Lippis), 308-316
(request for, and declaration of, warrant for arrest.) Petitioner’s Napue claim fails because the
testimony was not false. Even if either claim had merit, a warrantless arrest is legal
insufficiency, not factual innocence sufficient to overcome the procedural bars.

Petitioner’s related prosecutorial misconduct claim is, therefore, time barred,

successive, an abuse of the writ, and meritless. Memorandum at 7-11. Likewise, his related

IAC claim is procedurally barred and meritless. Id. at 12.
Accordingly, Petitioner fails to demonstrate good cause to overcome the procedural
bars and his Seventh petition must be denied.
II. THE SEVENTH PETITION SHOULD BE DISMISSED PURSUANT TO
LACHES
NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an orcier
imposing a sentence of in;prisonment or a decision on direct appeal of a judgment of

conviction and the filing of a petition challenging the validity of a judgment of conviction...”
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The Nevada Supreme Court observed in Groesbeck v. Warden, “[Pjetitions that are filed many

years after conviction are an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a criminal conviction is final.”
100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the statute requires the State
plead laches in its motion to dismiss the petition. NRS 34.800(2). The State affirmatively
pleads laches in the instant case.

The instant Petition was filed over ten years after the verdict and the sentencing hearing,
and almost ten years after the Nevada Supreme Court affirmed the judgment of conviction.
Because these time periods exceed five (5) years, the State is entitled to a rebuttable
presumption of prejudice, NRS 34.800(2).

III. THE MOTION FOR APPOINTMENT OF COUNSEL SHOULD BE DENIED

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 752, 111 8. Ct. 2546, 2566
(1991). In McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the Nevada
Supreme Court similarly observed that “[t]he Nevada Constitution...does not guarantee a right
to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s right to
counsel provision as being coextensive with the Sixth Amendment to the United States
Constitution.” McKague specificaily held that with the exception of NRS 34.820(1)(a)
(entitling appointed counsel when petitioner is under a sentence of death), one does not have
“any constitutional or statutory right to counsel at all” in post-conviction proceedings. Id. at
164, 912 P.2d at 258, |

However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as *“the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant is unable to pay the costs of
the proceedings or employ counsel. If the court is satisfied that the
allegation of indigency i1s true and the petition is nof dismissed
summarily, the court may appoint counsel to represent the petitioner.
In making its determination, the court may consider, among other
things, the severity of the consequences facing the petitioner and
whether:
(a) The issues presented are difficult;

7
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b) The petitioner is unable to co grchend the proceedings; or
c¢) Counsel is necessary to proceed with discovery.

(emphasis added).

Petitioner’s Seventh Petition should be summarily dismissed because it is procedurally
barred and subject to laches. None of the issues are difficult, Petitioner fails to demonstrate
that he cannot comprehend the proceedings, and no discovery is necessary.

CONCLUSION

For the forgoing reasoms, the State respectfully requests that Petitioner’s Seventh

Petition for Writ of Habeas Corpus be DENIED in its entirety, that his motion for appointment
of counsel be DENIED, and that the State’s countermotion to dismiss pursuant to laches be
GRANTED..
DATED this __ 1st day of June, 2022,
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Atiorney
Nevada Bar #156

BY #10539 for

Deptl Dlstrlct Attorney
Nevada Bar #14408

C174954/JA/mlb/SVU
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{b) The petitioner is unable to comprehend the proceedings; or
(¢) Counsel is necessary to proceed with discovery.
(emphasis added).
Petitioner’s Seventh Petition should be summarily dismissed because it is procedurally
barred and subject to laches. None of the issues are difficult, Petitioner fails to demonstrate
that he cannot comprehend the proceedings, and no discovery is necessary.

CONCLUSION

For the forgoing reasons. the State respectfully requests that Petitioner’'s Seventh
Petition for Writ of Habeas Corpus be DENIED in its entirety, that his motion for appointment
of counsel be DENIED. and that the State’s countermotion to dismiss pursuant to laches be
GRANTED..

DATED this ___Ist day of June, 2022.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #156

BY #10539 lor
J HAR
Deputy District Attorney
Nevada Bar #14408

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of State’s Response And Motion To Dismiss Petition For
Writ Of Habeas Corpus And Opposition To Motion To Appoint Counsel, was made this st
day of June, 2022, by Electronic Filing to:

BETSY ALLEN, ESQ.
betsyallenesqiayahoo.com

C174954/JA/mlb/SVU
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Electronically Filed
07/13/2022 4:39 PM
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CLERK OF THE COURT

FFCO

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

JOHN AFSHAR

Deputy District Attorney
Nevada Bar #014408

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent

DISTRICT COURT
CLARK COUNTY, NEVADA
JUSTIN PORTER,
#7035217
Petitioner, CASENO:  A-19-798035-W
01C174954
-VS-
THE STATE OF NEVADA, DEPTNO:  XVIl
Respondent.

FINDINGS OF FACT., CONCLUSIONS
OF LAW, AND ORDER

DATE OF HEARING: JULY 6, 2022
TIME OF HEARING: 8:30 AM

THIS CAUSE having presented before the Honorable MICHAEL VILLANI, District
Judge, on the 6™ day of July, 2022; Petitioner not present, IN PROPER PERSON; Respondent
represented by STEVEN B. WOLFSON, Clark County District Attorney, by and through

LISA LUZAICH, Chief Deputy District Attorney; and having considered the matter, including
briefs, transcripts, and documents on file herein, and having taking the matter under
advisement, the Court makes the following Findings of Fact and Conclusions of Law:

/

/

/
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FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL HISTORY

On May 8, 2009, a jury found Petitioner guilty of Second Degree Murder with Use of
a Deadly Weapon.

On September 30, 2009, the Court sentenced Petitioner to the Nevada Department of
Corrections for 120 months to Life, plus a consecutive term of 120 months to Life for the use
of a deadly weapon, with 3,338 days credit for time served. The Judgment of Conviction was
filed on October 13, 2009. On October 29, 2009, Petitioner filed a Notice of Appeal. On
November &, 2010, the Nevada Supreme Court affirmed the Judgment of Conviction.
Remuittitur 1ssued December 3, 2010.

On February 10, 2012, Petitioner filed his first pro per Post-Conviction Petition for Writ
of Habeas Corpus.' The State filed its Response and Motion to Dismiss on March 21, 2012,
On April 23, 2012, the Court denied Petitioner’s first Petition as untimely. The Findings of
Fact, Conclusions of Law, and Order were filed on June 11, 2012. Petitioner appealed the
denial of his first Petition on May 8, 2012, and on March 11, 2013, the Nevada Supreme Court
affirmed the denial. Remittitur issued on March 19, 2013.

On August 26, 2013, Petitioner filed his second pro per Post-Conviction Petition for
Writ of Habeas Corpus, and a separate Motion to Appoint Counsel.? The State filed its
Response and Motion to Dismiss on January 3, 2014. On January 13, 2014, the Court denied
Petitioner’s second Petition as time-barred. Petitioner filed a Notice of Appeal from the denial
of his second Petition on February 7, 2014, and on June 11, 2014, the Nevada Supreme Court
affirmed the denial. Remittitur issued on July 15, 2014.

On October 26, 2015, Petitioner filed his third pro per Post-Conviction Petition for Writ
of Habeas Corpus.® The State responded on January 26, 2016, and the Court issued the findings
denying the Petition on March 22, 2016. On August 17, 2016, the Nevada Supreme Court

affirmed the district court’s ruling. Remittitur issued on January 24, 2017.

'n case 01174954,
2 Also in case 01C174954,
3 Also in case 01C174554,

301




= =l o0 | > Lh BN LS [ [—

On July 5, 2019, Petitioner filed a tfourth pro per Post-Conviction Petition for Writ of
Habeas Corpus.* The State responded to the fourth petition on December 2, 2019, and the
Court issued a findings denying the fourth Petition on June 1, 2020. The Nevada Supreme
Court affirmed the denial of the fourth petition, and remittitur issued August 23, 2021.

On August 12, 2019, Petitioner filed a fifth petition for writ of habeas corpus in
C174954. On May 28, 2020, the Court filed findings denying this petition.

On November 23, 2021, Petitioner filed a Sixth Petition for writ of habeas corpus (post-
conviction).®> On April 29, 2022, petitioner filed a Seventh Petition for writ of habeas corpus,
a memorandum of points and authorities, and a motion for appointment of counsel. ® This court
ordered the state to respond to the Seventh Petition on May 2, 2022. The State’s response to
the petition, the motion for appointment of counsel, and countermotion to dismiss pursuant to
laches was filed on June 1, 2022. Petitioner did not file a response or opposition to the State’s
Motion to Dismiss pursuant to laches.

On July 6, 2022, this Court denied the Petitions. This Court’s Findings of Fact,
Conclusions of Law and Order now follows.

ANALYSIS
I PETITIONER’S SIXTH AND SEVENTH PETITIONS ARE TIMEBARRED
Petitioner’s Sixth Petition is identical to the Seventh Petition, and 1s denied for the same

reasons that follow.
The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that challenges
the validity of a judgment or sentence must be Eled within I year after
entry of the judgment of conviction or, if an appeal has been taken
from the judgment, within I year after the Supreme Court issues its
remittitur. For the purposes of this subsection, good cause for delay
exists 1f the petitioner demonstrates to the satisfaction of the court:

(a)  That the delay is not the fault of the petitioner; and

(b)  That dismissal of the petition as untimely will unduly
prejudice the petitioner.

/

*1n case A798035.
3 Also in case A7T98035.
® Also in case AT98035.
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(emphasis added). “[TThe statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.
225,233,112 P.3d 1070, 1075 (2005).

The one-year time bar prescribed by NRS 34.726 begins to run from the date the
Jjudgment of conviction 1s filed or a remittitur from a timely direct appeal is filed. Dickerson
v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see Pellegrini v. State, 117
Nev. 860, 873, 34 P.3d 519, 528 (2001} (holding that NRS 34.726 should be construed by its

plain meaning).

In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002), the Nevada Supreme

Court rejected a habeas petition that was filed two days late, pursuant to the “clear and
unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the importance
of filing the petition with the District Court within the one-year mandate, absent a showing of
“good cause” for the delay in filing. Gonzales, 118, Nev. at 593, 590 P.3d at 902. The one-
year time bar is therefore strictly construed. In contrast with the short amount of time to file
a notice of appeal, a prisoner has a full year to file a post-conviction habeas petition, so there
is no injustice in a strict application of NRS 34.726(1), despite any alleged difficulties with
the postal system. Id. at 595, 53 P.3d at 903.

In the instant case, Petitioner’s Sixth and Seventh Petitions are beyond the one-year
time bar. The Nevada Supreme Court affirmed Petitioner’s judgment of conviction on
November 8, 2010, and Remittitur issued on December 3, 2010. As such, Petitioner had until
December 3, 2011 to file a post-conviction petition for writ of habeas corpus. The instant
Petitions were filed on November 23, 2021, and April 29, 2022, over ten years after the time
allowed by statute. Therefore, the Petitions must be denied as time-barred pursuant to NRS
34.726(1).

A. The Sixth and Seventh Petitions are successive and an abuse of the writ

Petitioner’s Sixth and Seventh Petitions are also procedurally barred because they are
successive and an abuse of the writ. NRS 34.810(2) reads:

/l
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A second or successive petition must be dismissed 1f the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds, but a judge or justice finds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.

NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. [n addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-498 (1991).
Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

These are Petitioner’s sixth and seventh habeas petitions. Petitioner appealed each
denial of his previous petitions, and every denial was affirmed by the Nevada Supreme Court.
Petitioner has clearly had the opportunity to raise the grounds he now alleges in each of these
prior Petitions. Therefore, the Sixth and Seventh Petitions are successive and constitutes and
abuse of the writ; as such, they must be denied pursuant to NRS 34.810(2).

/
/1
/1
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B. Petitioner’s claim of “actual innocence™ is insufficient
The United States Supreme Court has held that actual innocence is “not itselt a
constitutional claim, but instead a gateway through which a habeas petitioner must pass to
have his otherwise barred constitutional claim considered on the merits.” Schlup v. Delo, 513

U.S. 298, 327, 115 8. Ct. 851, 867 (1995). In order for a petitioner to obtain a reversal of his

T

conviction based on a claim of actual mnocence, he must prove that “‘it 1s more likely than
not that no reasonable juror would have convicted him in light of the ‘new evidence’ presented

in habeas proceedings.” Calderon v. Thompson, 523 U.S. 538, 560, 118 S. Ct. 1489, 1503

(1998) (emphasis added) (quoting Schlup). “Actual innocence” means factual innocence, not

mere legal insufficiency. Mitchell v, State, 122 Nev. 1269, 1273-74, 149 P.3d 33, 36 (2006)

(internal quotation marks and brackets omitted).
Petitioner asserts that he has good cause to overcome the procedural bars based on an

alleged “Brady/Napue” claim related to an asserted warrantless arrest in 2000. Memorandum

at 3-6 Brady v. Marvland, requires prosecutors to disclose exculpatory evidence which a

defendant cannot obtain through the exercise of due diligence, but Petitioner does not identify
any evidence that was not disclosed. 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963).
Instead, his claim is that he was arrested over twenty years ago in Chicago, IL, without a
warrant. His Napue claim, similarly, relates to testimony at trial wherein a witness said he was
arrested pursuant to a warrant. Petitioner’s claim is unsubstantiated and is belied by the record.

See Criminal Bindover, filed April 30, 2001, at 298 (declaration of arrest showing defendant

was arrested in, and extradited from, Chicago pursuant to a warrant), 299 (arrest warrant
abstract), 301 (arrest warrant, signed August, 2000, by the Honorable Judge Lippis), 308-316
(request for, and declaration of, warrant for arrest.) Petitioner’s Napue claim fails because the
testimony was not false. Even if either claim had merit, a warrantless arrest is legal
insufficiency, not factual innocence sufficient to overcome the procedural bars.

Petitioner’s related prosecutorial misconduct claim 1s, therefore, timebarred,

successive, an abuse of the writ, and meritless. Memorandum at 7-11. Likewise, his related

IAC claim is procedurally barred and meritless. Id. at 12.
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Accordingly, Petitioner fails to demonstrate good cause to overcome the procedural

bars and his Sixth and Seventh petitions must be denied.
II. THE SIXTH AND SEVENTH PETITION ARE DISMISSED PURSUANT TO

LACHES

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”

The Nevada Supreme Court observed in Groesbeck v. Warden, “[P]etitions that are filed many

years after conviction are an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a criminal conviction 1s final.”
100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the statute requires the State
plead laches in its motion to dismiss the petition. NRS 34.800(2). The State affirmatively
pleads laches in the instant case.

The Sixth and Seventh Petitions were filed over ten years after the verdict, the
sentencing hearing, and after the Nevada Supreme Court affirmed the judgment of conviction.
Because these time periods exceed five (5) years, the State is entitled to a rebuttable
presumption of prejudice. NRS 34.800(2).Petitioner did not file a response or opposition to
the State’s motion to dismiss, and has failed to overcome the presumption of prejudice to the
State.

III. THE MOTION FOR APPOINTMENT OF COUNSEL AND REQUEST FOR
AN EVIDENTIARY HEARING ARE DENIED

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 752, 111 S. Ct. 2546, 2566
(1991). In McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the Nevada

Supreme Court similarly observed that “[t]he Nevada Constitution. . .does not guarantee a right
to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s right to

counsel provision as being coextensive with the Sixth Amendment to the United States
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Constitution.” McKague specifically held that with the exception of NRS 34.820(1)(a)
(entitling appointed counsel when petitioner is under a sentence of death), one does not have
“any constitutional or statutory right to counsel at all” in post-conviction proceedings. 1d. at
164, 912 P.2d at 258.

However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant is unable to pay the costs of
the proceedings or employ counsel. If the court is satisfied that the
allegation of indigency is true and the petition is nof dismissed
summarily, the court may appoint counsel to represent the petitioner.
In making its determination, the court may consider, among other
things, the severity of the consequences facing the petitioner and
whether:
(a) The issues presented are difficult;
(b) The petitioner is unable to comprehend the proceedings; or
(c) Counsel is necessary to proceed with discovery.
(emphasis added).
Petitioner’s Sixth and Seventh Petition are procedurally barred and subject to laches.
None of the issues are difficult, Petitioner fails to demonstrate that he cannot comprehend the
proceedings, and no discovery is necessary. To the extent Petitioner requests an evidentiary
hearing, that request is denied because there is no need to expand the record. Petitioner fails
to meet any of the Strickland elements, and the errors, if any, in this case do not rise to the
level of cumulative error which would warrant relief.
/
/
/
/
/
/

/
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ORDER
THEREFORE, IT IS HEREBY ORDERED that Petitioner’s Sixth and Seventh
Petitions for Writ of Habeas Corpus are DENIED in their entirety, Petitioner’s motion for
appointment of counsel and request for an evidentiary hearing are DENIED, and the State’s

countermotion to dismiss pursuant to laches is GRANTED.

Dated this 13th day of July, 2022
STEVEN B. WOLFSON

Clark County District Attorney E8B DDC 4D42 9AES

) ] Michael Villani
Nevada Bar #001565 District Court Judge

BY
LISA LUZAICH \
Chief Deputy Distr} orney
Nevada Bar #005056
hje/SVU
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DISTRICT COURT
CLARK COUNTY, NEVADA

Justin Porter, Plaintiff(s) CASE NO: A-19-798035-W
Vs, DEPT. NO. Department 17

Brian Williams, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 7/13/2022
Elissa Luzaich luzaici@co.clark.nv.us

BETSY ESQ. BETSYALLENESQ@YAHOO.COM
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DISTRICT COURT
CLARK COUNTY, NEVADA
JUSTIN PORTER,
Case No: A-19-798035-W
Petitioner,
Dept No: XVII
Vs,
BRIAN WILLIAMS,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on July 13, 2022, the court entered a decision or order in this matter, a true
and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or erder of this court. If you wish to appesal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice 1s mailed

to you. This notice was mailed on July 19, 2022,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Heather Ungermann
Heather Ungermann, Deputy Clerk

CERTIFICATE OF E-SERVICE / MATLING

T hereby certify that on this 19 day of Tuly 2022, T served a copy of this Notice of Entry on the following:

M By e-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Justin Porter # 1042449
P.O. Box 650
Indian Springs, NV 89070

/s/ Heather Ungermann
Heather Ungermann, Deputy Clerk

-1-
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CLERK OF THE COURT

FFCO

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

JOHN AFSHAR

Deputy District Attorney
Nevada Bar #014408

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent

DISTRICT COURT
CLARK COUNTY, NEVADA
JUSTIN PORTER,
#7035217
Petitioner, CASENO:  A-19-798035-W
01C174954
-VS-
THE STATE OF NEVADA, DEPTNO:  XVIl
Respondent.

FINDINGS OF FACT., CONCLUSIONS
OF LAW, AND ORDER

DATE OF HEARING: JULY 6, 2022
TIME OF HEARING: 8:30 AM

THIS CAUSE having presented before the Honorable MICHAEL VILLANI, District
Judge, on the 6™ day of July, 2022; Petitioner not present, IN PROPER PERSON; Respondent
represented by STEVEN B. WOLFSON, Clark County District Attorney, by and through

LISA LUZAICH, Chief Deputy District Attorney; and having considered the matter, including
briefs, transcripts, and documents on file herein, and having taking the matter under
advisement, the Court makes the following Findings of Fact and Conclusions of Law:

/

/

/
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FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL HISTORY

On May 8, 2009, a jury found Petitioner guilty of Second Degree Murder with Use of
a Deadly Weapon.

On September 30, 2009, the Court sentenced Petitioner to the Nevada Department of
Corrections for 120 months to Life, plus a consecutive term of 120 months to Life for the use
of a deadly weapon, with 3,338 days credit for time served. The Judgment of Conviction was
filed on October 13, 2009. On October 29, 2009, Petitioner filed a Notice of Appeal. On
November &, 2010, the Nevada Supreme Court affirmed the Judgment of Conviction.
Remuittitur 1ssued December 3, 2010.

On February 10, 2012, Petitioner filed his first pro per Post-Conviction Petition for Writ
of Habeas Corpus.' The State filed its Response and Motion to Dismiss on March 21, 2012,
On April 23, 2012, the Court denied Petitioner’s first Petition as untimely. The Findings of
Fact, Conclusions of Law, and Order were filed on June 11, 2012. Petitioner appealed the
denial of his first Petition on May 8, 2012, and on March 11, 2013, the Nevada Supreme Court
affirmed the denial. Remittitur issued on March 19, 2013.

On August 26, 2013, Petitioner filed his second pro per Post-Conviction Petition for
Writ of Habeas Corpus, and a separate Motion to Appoint Counsel.? The State filed its
Response and Motion to Dismiss on January 3, 2014. On January 13, 2014, the Court denied
Petitioner’s second Petition as time-barred. Petitioner filed a Notice of Appeal from the denial
of his second Petition on February 7, 2014, and on June 11, 2014, the Nevada Supreme Court
affirmed the denial. Remittitur issued on July 15, 2014.

On October 26, 2015, Petitioner filed his third pro per Post-Conviction Petition for Writ
of Habeas Corpus.® The State responded on January 26, 2016, and the Court issued the findings
denying the Petition on March 22, 2016. On August 17, 2016, the Nevada Supreme Court

affirmed the district court’s ruling. Remittitur issued on January 24, 2017.

'n case 01174954,
2 Also in case 01C174954,
3 Also in case 01C174554,
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On July 5, 2019, Petitioner filed a tfourth pro per Post-Conviction Petition for Writ of
Habeas Corpus.* The State responded to the fourth petition on December 2, 2019, and the
Court issued a findings denying the fourth Petition on June 1, 2020. The Nevada Supreme
Court affirmed the denial of the fourth petition, and remittitur issued August 23, 2021.

On August 12, 2019, Petitioner filed a fifth petition for writ of habeas corpus in
C174954. On May 28, 2020, the Court filed findings denying this petition.

On November 23, 2021, Petitioner filed a Sixth Petition for writ of habeas corpus (post-
conviction).®> On April 29, 2022, petitioner filed a Seventh Petition for writ of habeas corpus,
a memorandum of points and authorities, and a motion for appointment of counsel. ® This court
ordered the state to respond to the Seventh Petition on May 2, 2022. The State’s response to
the petition, the motion for appointment of counsel, and countermotion to dismiss pursuant to
laches was filed on June 1, 2022. Petitioner did not file a response or opposition to the State’s
Motion to Dismiss pursuant to laches.

On July 6, 2022, this Court denied the Petitions. This Court’s Findings of Fact,
Conclusions of Law and Order now follows.

ANALYSIS
I PETITIONER’S SIXTH AND SEVENTH PETITIONS ARE TIMEBARRED
Petitioner’s Sixth Petition is identical to the Seventh Petition, and 1s denied for the same

reasons that follow.
The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that challenges
the validity of a judgment or sentence must be Eled within I year after
entry of the judgment of conviction or, if an appeal has been taken
from the judgment, within I year after the Supreme Court issues its
remittitur. For the purposes of this subsection, good cause for delay
exists 1f the petitioner demonstrates to the satisfaction of the court:

(a)  That the delay is not the fault of the petitioner; and

(b)  That dismissal of the petition as untimely will unduly
prejudice the petitioner.

/

*1n case A798035.
3 Also in case A7T98035.
® Also in case AT98035.
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(emphasis added). “[TThe statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.
225,233,112 P.3d 1070, 1075 (2005).

The one-year time bar prescribed by NRS 34.726 begins to run from the date the
Jjudgment of conviction 1s filed or a remittitur from a timely direct appeal is filed. Dickerson
v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see Pellegrini v. State, 117
Nev. 860, 873, 34 P.3d 519, 528 (2001} (holding that NRS 34.726 should be construed by its

plain meaning).

In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002), the Nevada Supreme

Court rejected a habeas petition that was filed two days late, pursuant to the “clear and
unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the importance
of filing the petition with the District Court within the one-year mandate, absent a showing of
“good cause” for the delay in filing. Gonzales, 118, Nev. at 593, 590 P.3d at 902. The one-
year time bar is therefore strictly construed. In contrast with the short amount of time to file
a notice of appeal, a prisoner has a full year to file a post-conviction habeas petition, so there
is no injustice in a strict application of NRS 34.726(1), despite any alleged difficulties with
the postal system. Id. at 595, 53 P.3d at 903.

In the instant case, Petitioner’s Sixth and Seventh Petitions are beyond the one-year
time bar. The Nevada Supreme Court affirmed Petitioner’s judgment of conviction on
November 8, 2010, and Remittitur issued on December 3, 2010. As such, Petitioner had until
December 3, 2011 to file a post-conviction petition for writ of habeas corpus. The instant
Petitions were filed on November 23, 2021, and April 29, 2022, over ten years after the time
allowed by statute. Therefore, the Petitions must be denied as time-barred pursuant to NRS
34.726(1).

A. The Sixth and Seventh Petitions are successive and an abuse of the writ

Petitioner’s Sixth and Seventh Petitions are also procedurally barred because they are
successive and an abuse of the writ. NRS 34.810(2) reads:

/l
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A second or successive petition must be dismissed 1f the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds, but a judge or justice finds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.

NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. [n addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-498 (1991).
Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

These are Petitioner’s sixth and seventh habeas petitions. Petitioner appealed each
denial of his previous petitions, and every denial was affirmed by the Nevada Supreme Court.
Petitioner has clearly had the opportunity to raise the grounds he now alleges in each of these
prior Petitions. Therefore, the Sixth and Seventh Petitions are successive and constitutes and
abuse of the writ; as such, they must be denied pursuant to NRS 34.810(2).

/
/1
/1
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B. Petitioner’s claim of “actual innocence™ is insufficient
The United States Supreme Court has held that actual innocence is “not itselt a
constitutional claim, but instead a gateway through which a habeas petitioner must pass to
have his otherwise barred constitutional claim considered on the merits.” Schlup v. Delo, 513

U.S. 298, 327, 115 8. Ct. 851, 867 (1995). In order for a petitioner to obtain a reversal of his

T

conviction based on a claim of actual mnocence, he must prove that “‘it 1s more likely than
not that no reasonable juror would have convicted him in light of the ‘new evidence’ presented

in habeas proceedings.” Calderon v. Thompson, 523 U.S. 538, 560, 118 S. Ct. 1489, 1503

(1998) (emphasis added) (quoting Schlup). “Actual innocence” means factual innocence, not

mere legal insufficiency. Mitchell v, State, 122 Nev. 1269, 1273-74, 149 P.3d 33, 36 (2006)

(internal quotation marks and brackets omitted).
Petitioner asserts that he has good cause to overcome the procedural bars based on an

alleged “Brady/Napue” claim related to an asserted warrantless arrest in 2000. Memorandum

at 3-6 Brady v. Marvland, requires prosecutors to disclose exculpatory evidence which a

defendant cannot obtain through the exercise of due diligence, but Petitioner does not identify
any evidence that was not disclosed. 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963).
Instead, his claim is that he was arrested over twenty years ago in Chicago, IL, without a
warrant. His Napue claim, similarly, relates to testimony at trial wherein a witness said he was
arrested pursuant to a warrant. Petitioner’s claim is unsubstantiated and is belied by the record.

See Criminal Bindover, filed April 30, 2001, at 298 (declaration of arrest showing defendant

was arrested in, and extradited from, Chicago pursuant to a warrant), 299 (arrest warrant
abstract), 301 (arrest warrant, signed August, 2000, by the Honorable Judge Lippis), 308-316
(request for, and declaration of, warrant for arrest.) Petitioner’s Napue claim fails because the
testimony was not false. Even if either claim had merit, a warrantless arrest is legal
insufficiency, not factual innocence sufficient to overcome the procedural bars.

Petitioner’s related prosecutorial misconduct claim 1s, therefore, timebarred,

successive, an abuse of the writ, and meritless. Memorandum at 7-11. Likewise, his related

IAC claim is procedurally barred and meritless. Id. at 12.
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Accordingly, Petitioner fails to demonstrate good cause to overcome the procedural

bars and his Sixth and Seventh petitions must be denied.
II. THE SIXTH AND SEVENTH PETITION ARE DISMISSED PURSUANT TO

LACHES

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”

The Nevada Supreme Court observed in Groesbeck v. Warden, “[P]etitions that are filed many

years after conviction are an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a criminal conviction 1s final.”
100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the statute requires the State
plead laches in its motion to dismiss the petition. NRS 34.800(2). The State affirmatively
pleads laches in the instant case.

The Sixth and Seventh Petitions were filed over ten years after the verdict, the
sentencing hearing, and after the Nevada Supreme Court affirmed the judgment of conviction.
Because these time periods exceed five (5) years, the State is entitled to a rebuttable
presumption of prejudice. NRS 34.800(2).Petitioner did not file a response or opposition to
the State’s motion to dismiss, and has failed to overcome the presumption of prejudice to the
State.

III. THE MOTION FOR APPOINTMENT OF COUNSEL AND REQUEST FOR
AN EVIDENTIARY HEARING ARE DENIED

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 752, 111 S. Ct. 2546, 2566
(1991). In McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the Nevada

Supreme Court similarly observed that “[t]he Nevada Constitution. . .does not guarantee a right
to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s right to

counsel provision as being coextensive with the Sixth Amendment to the United States
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Constitution.” McKague specifically held that with the exception of NRS 34.820(1)(a)
(entitling appointed counsel when petitioner is under a sentence of death), one does not have
“any constitutional or statutory right to counsel at all” in post-conviction proceedings. 1d. at
164, 912 P.2d at 258.

However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant is unable to pay the costs of
the proceedings or employ counsel. If the court is satisfied that the
allegation of indigency is true and the petition is nof dismissed
summarily, the court may appoint counsel to represent the petitioner.
In making its determination, the court may consider, among other
things, the severity of the consequences facing the petitioner and
whether:
(a) The issues presented are difficult;
(b) The petitioner is unable to comprehend the proceedings; or
(c) Counsel is necessary to proceed with discovery.
(emphasis added).
Petitioner’s Sixth and Seventh Petition are procedurally barred and subject to laches.
None of the issues are difficult, Petitioner fails to demonstrate that he cannot comprehend the
proceedings, and no discovery is necessary. To the extent Petitioner requests an evidentiary
hearing, that request is denied because there is no need to expand the record. Petitioner fails
to meet any of the Strickland elements, and the errors, if any, in this case do not rise to the
level of cumulative error which would warrant relief.
/
/
/
/
/
/

/
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ORDER
THEREFORE, IT IS HEREBY ORDERED that Petitioner’s Sixth and Seventh
Petitions for Writ of Habeas Corpus are DENIED in their entirety, Petitioner’s motion for
appointment of counsel and request for an evidentiary hearing are DENIED, and the State’s

countermotion to dismiss pursuant to laches is GRANTED.

Dated this 13th day of July, 2022
STEVEN B. WOLFSON

Clark County District Attorney E8B DDC 4D42 9AES

) ] Michael Villani
Nevada Bar #001565 District Court Judge

BY
LISA LUZAICH \
Chief Deputy Distr} orney
Nevada Bar #005056
hje/SVU
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DISTRICT COURT
CLARK COUNTY, NEVADA

Justin Porter, Plaintiff(s) CASE NO: A-19-798035-W
Vs, DEPT. NO. Department 17

Brian Williams, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 7/13/2022
Elissa Luzaich luzaici@co.clark.nv.us

BETSY ESQ. BETSYALLENESQ@YAHOO.COM
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ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
JUSTIN PORTER,

BRIAN WILLIAMS - WARDEN,

Plaintiff(s), Dept No: XVI1

VS,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s}: Justin Porter
2. Judge: Michael Villani
3. Appellant(s}: Justin Porter
Counsel:

Justin Porter #1042449

P.O. Box 650

Indian Springs, NV 89070
4. Respondent (s): Brian Williams - Warden
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV §9155-2212

A-19-798035-W -1-
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Case No: A-19-798035-W

Electronically Filed
7/19/2022 2:13 PM
Steven D. Grierson
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5. Appellant(s}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: Yes
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires | vear from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

9. Date Commenced in District Court: July 5, 2019
10. Brief Description of the Nature of the Action: Unknown

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11, Previous Appeal: Yes

Supreme Court Docket Number(s): 79733, 8(738. 84377, 84480
[2. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 19 day of July 2022.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Justin Porter

A-19-798035-W -2-
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A-19-798035-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES December 09, 2019
A-19-798035-W Justin Porter, Plaintiff(s)
VS.

Brian Williams, Defendant(s)

December 09, 2019 9:30 AM Motion
HEARD BY: Bluth, Jacqueline M. COURTROOM: RJC Courtroom 10C
COURT CLERK: Keith Reed

RECORDER: De'Awna Takas

REPORTER:
PARTIES
PRESENT: Luzaich, Elissa Attorney
Porter, Justin Plaintiff
JOURNAL ENTRIES

- Also present, Attorney Adam Gill. Ms. Luzaich advised she's not being served with the Defendant's
motions in case C174954 and only knew of today's matter due to her Clerk. Colloquy regarding
service of documents between Court, Defendant and Ms. Luzaich. Defendant advised he also has an
Amended Motion To Dismiss; it's an amendment to the motion. Court noted the receipt of the
supplement, which is additional information relating to the same argument. Ms. Luzaich stated she
has neither and cannot proceed on the Defendant's Motion For Dismissal of Information. Colloquy
regarding Plaintiff's- Motion For Respondent To Petitioner's Habeas Corpus (Post- Conviction). In
regards to the petition in case A798035, Defendant advised he's not been to the Law Library in over a
month and has not received a response. Ms. Luzaich stated it was mailed to the Defendant December
2nd and inquired if the Defendant still wanted to have an attorney appointed; which the State will
not oppose. Defendant requested Mr. Gill be his attorney. Colloquy regarding Defendant's request for
counse] and the responsibilities of counsel. Court stated the petition will be dealt with today, and at a
later time the Defendant may want to have Mr. Gill back as counsel, but prior to that the Defendant
would like to handle the petition himself. Defendant stated he would like counsel for the post
conviction writ. Colloquy regarding continuation of motion and petition. Statement by Defendant.
Colloquy between Court and State in regards to time needed to respond. COURT ORDERED,
proceedings CONTINUED for argument; matter SET for status on the appointment of Mr. Gill as

PRINT DATE: 08/17/2022 Page 1 of 22 Minutes Date:  December 09, 2019
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counsel; proceedings of December 30, 2019 CONTINUED.

NDC

1-8-20 9:30 AM PLAINTIFF'S - MOTION FOR RESPONDENT TO PETITIONER'S HABEAS
CORPUS (POST CONVICTION) ...STATUS CHECK: APPOINTMENT OF COUNSEL (A. GILL)
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES January 08, 2020

A-19-798035-W Justin Porter, Plaintiff(s)
Vs,
Brian Williams, Defendant(s)

January 08, 2020 9:30 AM All Pending Motions

HEARD BY: Bluth, Jacqueline M. COURTROOM: RJC Courtroom 10C
COURT CLERK: Keith Reed

RECORDER: De'Awna Takas

REPORTER:

PARTIES
PRESENT: Porter, Justin Plaintiff

JOURNAL ENTRIES

- PLAINTIFF'S MOTION...PLAINTIFF'S MOTION FOR RESPONDENT TO PETITIONERS HABEAS
CORPUS (POST CONVICTION) ...STATUS CHECK: APPOINTMENT OF COUNSEL (A. GILL).

Present on behalf of the State, Deputy District Attorney Shanon Clowers. Also present, Standby
Counsel Adam Gill. Mr. Gill advised Ms. Luzaich contacted him as she has a family medical
emergency she's dealing with and requested a continuance; she asked for the Defendant to be
contacted, which could not be done until this morning. Court stated contact was made by Ms.
Luzaich and ORDERED, proceedings CONTINUED. Upon the inquiry of the Court, Mr. Gill stated
he's met with the Defendant and discussed the pending motion getting him back on the case, which is
kind of headed that way; there's motions he'll try to assist the Defendant with and if the Court will
allow him to argue; would like to talk about the trial date.

NDC

1-15-20 9:30 AM PLAINTIFF'S MOTION...PLAINTIFF'S MOTION FOR RESPONDENT TO
PETITIONERS HABEAS CORPUS (POST CONVICTION) ..STATUS CHECK: APPOINTMENT OF
COUNSEL (A. GILL).

PRINT DATE: 08/17/2022 Page 3 of 22 Minutes Date:  December 09, 2019
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A-19-798035-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES January 15, 2020
A-19-798035-W Justin Porter, Plaintiff(s)
Vs,

Brian Williams, Defendant(s)

January 15, 2020 9:30 AM All Pending Motions
HEARD BY: Bluth, Jacqueline M. COURTROOM: RJC Courtroom 10C
COURT CLERK: Keith Reed

RECORDER: De'Awna Takas

REPORTER:
PARTIES
PRESENT: Gill, Adam L Attorney
Luzaich, Elissa Attorney
Porter, Justin Plaintiff
JOURNAL ENTRIES

- PLAINTIFF'S MOTION...PLAINTIFF'S MOTION FOR RESPONDENT TO PETITIONER'S HABEAS
CORPUS (POST-CONVICTION)...STATUS CHECK: APPOINTMENT OF COUNSEL (A. GILL)

Record of items provided to the Court and Plaintiff by Ms. Luzaich. Mr. Gill advised the Plaintiff
would like him to assist him this morning and stated he's standby counsel. Ms. Luzaich stated that's
fine. Following arguments by Defendant and Ms. Luzaich in case C174954, COURT ORDERED,
Motion To Suppress and Motion For Dismissal of Information DENIED. In regards to the Plaintiffs
petition, Mr, Gill advised he was not served, the Plaintiff would like assistance arguing and stated if
he gets back on the case he would like to argue this next time; it's 75 pages and it's not thought he'd
been served. Ms. Luzaich stated that's fine and that a copy of the State's response will be provided.
Plaintiff requested counsel take over the case. Court stated there will not be any flip flopping.
Plaintiff so acknowledged. As to the trial setting in C174954, Mr. Gill stated the Court's position is
understood, Defendant's talked about an alibi witness which has been discussed with the investigator
and is being followed up on; ready, but at risk of not having these people. Colloquy regarding
potential continuation of the 3 week or more trial, depending on who represents the Defendant in

PRINT DATE: 08/17/2022 Page 5 of 22 Minutes Date:  December 09, 2019
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C174954. Court stated findings and ORDERED, Adam Gill APPOINTED as counsel, proceedings in
A798035 CONTINUED.

NDC

1-30-20 9:00 AM PLAINTIFEF'S MOTION...PLAINTIFF'S MOTION FOR RESPONDENT TO
PETITIONER'S HABEAS CORPUS (POST-CONVICTION)
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES February 03, 2020
A-19-798035-W Justin Porter, Plaintiff(s)
Vs.

Brian Williams, Defendant(s)

February 03, 2020 9:30 AM Motion
HEARD BY: Bluth, Jacqueline M. COURTROOM: RJC Courtroom 10C
COURT CLERK: Keith Reed

RECORDER: De'Awna Takas

REPORTER:
PARTIES
PRESENT: Gill, Adam L Attorney
Qverly, Sarah Attorney
Porter, Justin Plaintiff
JOURNAL ENTRIES

- CONFERENCE AT BENCH. Mr. Gill stated Ms. Luzaich is in trial, Defendant's been told that's the
case, there were e-mails the Defendant was not privy too, objected to a continuance of the trial in
(C174954 and requested a 2 week continuance for rescheduling of the trial in C174954 when Ms.
Luzaich is here. Upon the inquiry of the Court, Defendant requested Mr. Gill be reappointed as
counsel. To make it clear, Court stated there will not be any ping ponging back and forth and
ORDERED, Adam Gill APPOINTED; objection to the continuance noted; trial in C174954 VACATED;
proceedings SET for status check for arguing of the Writ and scheduling of trial in C174954.

NDC

2-19-20 9:30 AM STATUS CHECK: ARGUMENT OF PETITION FOR WRIT OF HABEAS CORPUS

PRINT DATE: 08/17/2022 Page 7 of 22 Minutes Date:  December 09, 2019

333



A-19-798035-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES February 19, 2020
A-19-798035-W Justin Porter, Plaintiff(s)
Vs,

Brian Williams, Defendant(s)

February 19, 2020 9:30 AM Status Check
HEARD BY: Bluth, Jacqueline M. COURTROOM: RJC Courtroom 10C
COURT CLERK: Keith Reed

RECORDER: De'Awna Takas

REPORTER:
PARTIES
PRESENT: Gill, Adam L Attorney
Luzaich, Elissa Attorney
Porter, Justin Plaintiff
JOURNAL ENTRIES

- CONFERENCE AT BENCH. Mr. Gill stated he's been reappointed, has all the documentation filed
and is ready to argue the writ. Ms. Luzaich advised a motion to dismiss the writ was filed and
requested the Court first rule on that, presented argument and requested the petition be dismissed
without getting to the merits. Court noted difficulty with the procedural bar and successiveness.
Argument in support of petition by Mr. Gill; it's not successive or time bared. Court stated findings
and ORDERED, State's Motion To Dismiss Petition For Writ of Habeas Corpus GRANTED.

NDC
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES July 08, 2020

A-19-798035-W Justin Porter, Plaintiff(s)
Vs,
Brian Williams, Defendant(s)

July 08, 2020 10:15 AM Appointment of Counsel

HEARD BY: Holthus, Mary Kay COURTROOM: RJC Courtroom 10C
COURT CLERK: Keith Reed

RECORDER: De'Awna Takas

REPORTER:

PARTIES
PRESENT: Cole, Madilyn M. Attorney

JOURNAL ENTRIES

- Present via video, Attorney Betsy Allen. Ms. Allen CONFIRMED as counsel and requested 30 days
to get the file sorted out. COURT SO ORDERED; proceedings SET for status check.

8-5-20 10:15 AM STATUS CHECK
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES August 05, 2020

A-19-798035-W Justin Porter, Plaintiff(s)
Vs,
Brian Williams, Defendant(s)

August 05, 2020 10:15 AM Status Check
HEARD BY: Herndon, Douglas W. COURTROOM: RJC Courtroom 10C
COURT CLERK: Rem Lord

RECORDER: De'Awna Takas

REPORTER:
PARTIES
PRESENT: Allen, Betsy Attorney
Luzaich, Elissa Attorney
JOURNAL ENTRIES

- Ms. Allen requested a continuance, Ms. Luzaich veiced no opposition. COURT ORDERED, matter
CONTINUED.

CONTINUED TO: 10/7/2020 9:30 AM
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES October 07, 2020
A-19-798035-W Justin Porter, Plaintiff(s)
Vs,

Brian Williams, Defendant(s)

October 07, 2020 10:15 AM Status Check
HEARD BY: ]Jones, Tierra COURTROOM: RJC Courtroom 10C
COURT CLERK: Keith Reed

RECORDER: De'Awna Takas

REPORTER:
PARTIES
PRESENT: Allen, Betsy Attorney
Luzaich, Elissa Attorney
JOURNAL ENTRIES

- Ms. Allen stated she's spoken with the State regarding the case history, understands where she fits
in, requested proceedings be taken off calendar and advised she's appointed to do the appeal for the
third petition filed by the Defendant up before the Supreme Court which is being briefed; no more
status checks are needed. Ms. Luzaich concurred. COURT ORDERED, proceedings OFF
CALENDAR.

NDC
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES October 07, 2021

A-19-798035-W Justin Porter, Plaintiff(s)
Vs,
Brian Williams, Defendant(s)

October 07, 2021 3:00 AM Minute Order

HEARD BY: Villani, Michael COURTROOM: Chambers
COURT CLERK: Samantha Albrecht

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- COURT ORDERED, Matter set for October 7, 2021 (CHAMBERS) is CONTINUED to October 14,
2021(CHAMBERS).

CLERK'S NOTE: This Minute Order was electronically served to all registered parties for Odyssey
File & Serve/ SA 10/7/2021
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES October 14, 2021
A-19-798035-W Justin Porter, Plaintiff(s)
Vs,

Brian Williams, Defendant(s)

October 14, 2021 3:00 AM Motion for Appointment of
Attorney

HEARD BY: Villani, Michael COURTROOM: Chambers
COURT CLERK: Samantha Albrecht

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Petitioner s Motion for Appointment of Counsel came before this Court on the October 14, 2021
Chambers Calendar. After considering all pleadings and arguments, the Court renders its decision as
follows:

The Court adopts the procedural history as set forth in the State s Opposition. Petitioner has filed
three prior petitions. The instant Petition fails to provide good cause as to why an attorney needs to
be appointed now after the prior petitions. Moreover, Petitioner had Counsel during his appeal and
previous petition. Accordingly, no good cause has been shown explaining why the issues the
Petitioner presented in his current Petition could not have been brought up in the prior petition.

COURT ORDERED, Petitioner s Motion for Appeintment of Counsel is DENIED. Counsel for the
State is directed to submit a proposed order consistent with the foregoing within ten (10) days after
counsel is notified of the ruling and distribute a filed copy to all parties involved pursuant to EDCR
7.21. Such Order should set forth a synopsis of the supporting reasons proffered to the Court in
briefing and be approved as to form and content by all parties. Status Check for the Order will be set
for October 28, 2021 (Chambers). Status Check will be vacated if the Order is filed before the hearing
date.
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CLERK'S NOTE: This Minute Order was electronically served to all registered parties for Odyssey
File & Serve/ SA 10/14/2021
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES October 28, 2021
A-19-798035-W Justin Porter, Plaintiff(s)
Vs,

Brian Williams, Defendant(s)

October 28, 2021 3:00 AM Status Check: Status of
Case

HEARD BY: Villani, Michael COURTROOM: Chambers
COURT CLERK: Samantha Albrecht

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Status Check for Findings of Fact Conclusions of Law & Order came before this Court on the
October 28, 2021 Chamber Calendar. COURT NOTES, no Order was filed or received. COURT
ORDERED, matter continued to November 16, 2021 9:00 A .M.

CLERK'S NOTE: This Minute Order was electronically served to all registered parties for Odyssey
File & Serve/ SA 10/28/2021

PRINT DATE: 08/17/2022 Page 15 of 22 Minutes Date:  December 09, 2019

341



A-19-798035-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES November 15, 2021
A-19-798035-W Justin Porter, Plaintiff(s)
VS.

Brian Williams, Defendant(s)

November 15, 2021 3:00 AM Minute Order

HEARD BY: Villani, Michael COURTROOM: Chambers
COURT CLERK: Samantha Albrecht

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- COURT NOTES, Status Check: Order set for November 16, 2021 at ¢:00 AM; COURT NOTES, an
Order has not been filed nor submitted. COURT ORDERED, matter continued to December 2, 2021
{Chambers).

CLERK'S NOTE: This Minute Order was electronically served to all registered parties for Odyssey
File & Serve/ SA 11/15/2021
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES December 02, 2021
A-19-798035-W Justin Porter, Plaintiff(s)
Vs,

Brian Williams, Defendant(s)

December 02, 2021 3:00 AM Status Check: Status of
Case

HEARD BY: Villani, Michael COURTROOM: Chambers
COURT CLERK: Samantha Albrecht

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- No order filed or received. COURT ORDERED, matter continued to December 16, 2021 (Chambers).

CLERK'S NOTE: This Minute Order was electronically served to all registered parties for Odyssey
File & Serve/ SA 12/6/2021
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES May 09, 2022
A-19-798035-W Justin Porter, Plaintiff(s)
Vs,

Brian Williams, Defendant(s)

May 09, 2022 8:30 AM Hearing
HEARD BY: Villani, Michael COURTROOM: RJC Courtroom 11A

COURT CLERK: Samantha Albrecht

RECORDER: Kristine Santi
REPORTER:

PARTIES
PRESENT: Luzaich, Elissa Attorney

JOURNAL ENTRIES
- Plaintiff not present.

COURT ORDERED, matter MOOT as the Petition was set for hearing on July 6th; Petition for Writ of
Habeas Corpus STANDS.

NDC
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES July 06, 2022
A-19-798035-W Justin Porter, Plaintiff(s)
Vs,

Brian Williams, Defendant(s)

July 06, 2022 8:30 AM All Pending Motions
HEARD BY: Villani, Michael COURTROOM: RJC Courtroom 11A

COURT CLERK: Samantha Albrecht

RECORDER: Kristine Santi
REPORTER:

PARTIES
PRESENT: Luzaich, Elissa Attorney

JOURNAL ENTRIES

- PETITION FOR WRIT OF HABEAS CORPUS...PLAINTIFF'S MOTION FOR APPOINTMENT OF
COUNSEL

Defendant not present.

Court noted Defendant filed a sixth Petition which was not set on calendar and he then filed a
seventh Petition. State requested the Court dismiss the sixth and seventh Petition. Court noted it had
reviewed the seventh Petition and would review the sixth Petition. COURT ORDERED, matter
TAKEN UNDER ADVISEMENT with a written decision to issue this afternoon. Court advised it was

basing its decision on the pleadings on file herein and not accepting oral argument.

NDC
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A-19-798035-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES July 07, 2022
A-19-798035-W Justin Porter, Plaintiff(s)
Vs,

Brian Williams, Defendant(s)

July 07, 2022 3:00 AM Minute Order
HEARD BY: Villani, Michael COURTROOM: Chambers
COURT CLERK:

Samantha Albrecht
RECORDER:
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Petition for Writ of Habeas Corpus came before the Court and was taken under advisement. The
Court did not accept oral argument.

The Court incorporates by reference the procedural history as set forth in the State s Response and
Motion to Dismiss Petition for Writ of Habeas Corpus and Opposition to Motion to Appeint Counsel.

The Petition is time barred as it was filed after the one-year deadline in NRS 34.716(1). The Nevada
Supreme Court affirmed Petitioner s Judgment of Conviction on November 8, 2010, and Remittitur
issued on December 3, 2010. Petitioner had until December 3, 2011 to file a post-conviction petition.
The instant petition was filed on April 29, 2022, over 10 years after the time allowed.

The Petition is successive and an abuse of the writ. This is Petitioner s seventh habeas petition.
Petitioner appealed each denial of his respective petitions, and every denial was affirmed by the
Supreme Court. Petitioner has clearly had the opportunity to raise the grounds he now alleges in
each of these prior Petitions. There is no good cause to overlook the procedural bars.

Claim of Actual Innocence Petitioner s claims do not establish factual innocence.
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State s Countermotion to Dismiss the Seventh Petition pursuant to Laches Petitioner s claims do not
overcome prejudice to State.

An evidentiary hearing is unnecessary as an expansion of the record is not needed.

Petitioner s Motion for Appointment of Counsel the issues here are not complex and that all of the
grounds for relief were or should have been brought up in the six previous petitions.

Petitioner s Sixth Petition the Sixth petition is identical to the Seventh petition, and the reasoning set
forth above also apply to the Seventh Petition.

Petitioner fails to meet any of the Strickland elements. Further, errors, if any, in this case do not rise to
the level of cumulative error which would warrant relief.

Therefore, COURT ORDERED Petitioner s Writ of Habeas Corpus and Motion for Appointment of
Attorney are DENIED. The State is directed to submit a propesed Findings of Fact and Conclusions of
Law consistent with the foregoing within fourteen {14) days after counsel is notified of the ruling and
distribute a filed copy to all parties involved pursuant to EDCR 7.21. Such Findings of Fact and
Conclusion of Law should set forth a synopsis of the supporting reasons proffered to the Court in
briefing. Status Check for the pleadings will be set for the July 28, 2022 {Chambers) Calendar. Status
Check will be vacated if the Findings of Facts and Conclusion of Law is filed before the hearing date.

CLERK'S NOTE: This Minute Order was electronically served to all registered parties for Odyssey
File & Serve/ SA 7/7/2022
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES July 13, 2022
A-19-798035-W Justin Porter, Plaintiff(s)
Vs,

Brian Williams, Defendant(s)

July 13, 2022 3:00 AM Minute Order
HEARD BY: Villani, Michael COURTROOM: Chambers
COURT CLERK:

Samantha Albrecht
RECORDER:
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Status Check: Findings of Fact and Conclusion of Law set to come before the Court on the July 28,
2022 (Chambers) Calendar. COURT NOTES, Findings of Fact, Conclusions of Law and Order
received on July 11, 2022. COURT ORDERED, matter VACATED.

CLERK'S NOTE: This Minute Order was electronically served to all registered parties for Odyssey
File & Serve/ SA 7/13/2022
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Certification of Copy and
Transmittal of Record

State of Nevada
} SS:
County of Clark

Pursuant to the Supreme Court order dated July 29, 2022, I, Steven D. Grierson, the Clerk of the Court of
the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing is a

true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises two volumes with pages numbered 1 through 348.

JUSTIN PORTER,
Plaintiff(s), Case No: A-19-798035-W

vs. Dept. No: VI

BRIAN WILLIAMS - WARDEN,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 17 day of August 2022.

Steven D. Grierson, Clerk of the Court

MWWW

Heather Ungermann, Deputy Clerk




