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Some Facts About Law

What s Law?

Law is a concept that we are exposed to all
of our hves, and which affects our lives and the
things around us. Law is as essential to a well
ordered universe as it is 1o a stable and just civil
or jural society, or a properly kept family unit.
That we might better understand how law
refates 10 us we need 10 define what it is or
should be. The following is a definition of law
from Black’'s Law Dictionary:

1. That which is laid down, ordained, or
established.

2. A system of principles and rules of
human conduct.

3. A rule of civil conduct.
4. A law is a general rule of human action.

5. A law is a command which obliges a
person or persans.’

Law is basically a rule that guides, directs
or limits the conduct or action of something or
someone, which is declared by some authority.
The physical laws of nature guide, direct and
limit the action of mauer and energy. There
thus are laws of thermodynamics, electricity,
pressure, light, magnetism, gravity, chemistry
and other physical laws. Our concern with law
is its application 10 ourselves as a rule which
guides and directs our action or conduct. A set
of such laws establishes a jural sysiem or order.

A law 1hat regulates human conduct has
atiributes similar to physical Jaws. But Jaws
regulating human conduct are distinguished
from physical laws in that they are not
seif-executing, as are physical laws. Such laws
usually need an outside force 10 assure they are

executed. Also, a law which repulates human
conduct is not always of effect or enforceable,
as it is limited or controlied by other laws and
conditions. Where a conflict of laws xists, the
superior law prevails. Also, a law human
conduct cannot be enforced where . <ht of
2 person 1o act differently exists. Whcn the
proper law is enforced or upheld, it is regarded
as justice or doing that which is right and just.

Law then must have a binding legal force,
and an appropriate means for its enforcement
or execution 1o be of any use or importance in
human affairs. This is because the concept of
law implies a command, not an opinion or
suggestion. Certainly no law would cxist, or
need to exist, if there were not those who are
required 1o follow or obey it.

A law regulating human conduct can be of
two types. It can be negarive by prohibiting an
act or declaring that it shall not be done, or it
can be affirmative by commanding or requiring
an aclion to be done. Most law is of a negalive
natere. Law can also be wrilten or positive,
such as a statute or constitution, or it can be
unwritten, such as common law, natural Jaw,
or international law. We will find that what we
are subject today are not constitutions or even
legislative statutes directly, but a type of
unwritten law.

If one is obliged or required 1o obey a law,
there must of necessity be an authority for the
law to exist.

Law in the sense in which courts speak of it

today, does not exist without some definite
authority behind it.2

1 Black’s Law Dictionary, 2nd Edition, p. 700.
9

‘Black & White Tau Transfer Co. v, Rrown & Yellow Tuni Trangfer Co., 270 U.S. 518, 533 (1927

i
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The question we should be asking or
looking into regarding all the oppressive and
what appears to be unconstitutional law is, what
is the authority behind this law? The answer
to this primarily depends upon the source of the
law and our relationship to that source.

The Source of a Law

We generally understand that all laws which
regulate human conduct are either human or
divine according to whether they have man or
God for their author or source. Under Anglo-
Saxon jurisprudence, the law of God has always
stood in pre-eminence in relation to human law.

Man's laws are strengthless before God's
laws, consequently a human law, directly
contrary to the hw of God, would be an
absotute nullxty

While this proposition is quite true and
important, it also acknowledges that man is a
source of law. Actually, God has in many
instances recognized that this ability or power
for human law does exist, as with kings,
patriarchs or heads of a house.

For something to be regarded as a law, it
must come from a source which has authority
to enzct the law. If a person is required to
follow & law of another person or entity, then
that person must in some manner or degree be
subject to the law making entity, Thus the
authority for a law depends on the source of the
law, and the relationship between that source
and the one obligated to follow the law. Letus
look at some examples of this concept.

The prime exampie of a law making
authority is God. We readily acknowledge that
God can enact laws which we are obligated to
follow. But what is His authority to do so?
Why are we required to follow laws of God? Is
it because God is all powerful, or all knowing
or becausc He is eternal? No it is not. God's
authority to place law over us lies not in the

3

fact that He is omnipotent or a Supreme Being,
but rather in our relationship to God. That
relationship lies in the fact that God is our
Creator and provider, Sir William Blackstone
expressed this relationship in his discussion on
*'the nature of laws,’" as follows:

Man, considered 2s a creature, must
pecessarily be subject to the laws of his
Creator, for he is entirely & dependent being.
A being, independent of any other, has no
rule [law] to pursue, but such as he prescribes
to himself; but a state of dependence will
inevitably oblige the inferior to take the will
of him, on whom he depends, as the rule of
his conduct. . . . Apd consequently, as man
depends lbsolutcly upon his Maker for
everything, it is necessary that he should in
all points conform to his Maker's wilt,*

God has the authority to make law we are
subject to because we are His creatures and
because of our dependence upon Him for
necessities of life. These things establish a
relationship between us and God, making us
legally obligated to Him. Thus, because of
these relationships God hag aumonty to make
laws we must follow. o

Similar to this is the authority of a parent
to make laws which a child must follow. A
parent is a Jaw making authority over a child
not because the parent is stronger or bigger or
even more intelligent than the child, but
because of the relationship between parent and
child. The child was produced by the parent
and is dependent upon the parent, thus when
laws come from that source, the child's parent,
the child is bound to obey. The parent bas
authority over the child because of the
relationship that exists between them. But that
same parent does not have authority to
prescribe rules of conduct for another child as
no legal relationship exists between them. The
superior strength and knowledge of that parent
does not give him the right to make law for any
child be thinks needs correction but his own

3 Borden vs. State, 11 Ark. 519, 516 (1851).
4 | Blackstone's Commentaries, § 18, p. 39,
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An employer and employee have a legal
relationship between them that gives the
employer an authority to prescribe certain rules
of conduct or laws that the employee must
follow. The employer has authority to make
such rules not because it has more wealth and
assets than the employee, but because the
cmployee has entered into a legal agreement
with that employer. The same is true with the
legal relationship between a master and
servant. The servant is legally bond to follow

. .thecom.mnd:ofhumuter bulno!thoseof.

another mmer

A cologel i in the mihtuy has the authomy
to make commands or laws that' majors,
lieutenants, and privates must obey and follow.
There is a legal relationship between them since
they “each have placed themselves under a
- Military Code and the Articles of War which
-, Tequire’them:to obey all lawfu! orders of a

e superior -officet, ~ However, a private in the

" American:army is ‘not. required. to” obey the

e ‘orders’ Ofl colonel from the German army as

i thefo 1510 legal.relationah between thean,

o .:There thus le no authority for a German colone! -

- 1o give him laws or.orders 1o follow.:

AKi.nghulhemthoritytoglvelawaend '

Z eommands which' his. subjects - must follow

© ; because- ofthezrreletionshiptothekingu‘
subjects’ of his kingdom. The king has control

“over the land and also Pprovides protection for

fthepeOpleofhhldngdom creetingalega.l '

relatiopehip between him md the mbjeet

We thue eee that there are ‘many vnhd
' sourcee of a law, but the authority that is
needed for one to obey a law or be subject 1o a
law from a particular source depends upon
one's relatiomhxp to that source, If there is no
legal relationship, there can be no authority for
a law. A king cannot make people of another
land or kingdom subject to his laws. A general
from England cannot give commands 1o a buck
private in the American army because there is
o common relationship between them. The
president of Genera! Motors has no authority

* The question we face’is what is the. authority

to make rules for an employee of Joe’s auto |
body shop. In each case there is no legal
relationship between the two parties.

Also, according to this principle of
authority and law, is the fact that true lawful
authority is not derived from force or power or
wealth, but from a legal relationship between
the two parties involved... When laws exist _
because of force or power, it is despotism or ;
tyranny, not authoritative law, Many despotic Lo
governments have existed throughout history R
because they were based upon the concept of -
“‘might makes right.*" Force and power are not. S
& substitute for a lawful relationship. < God "',
could certainly play the despot and compel i "
obedience by force, since He has the power to
do so. But that is not the way God works. "His
authority comes from legal and lp:ritual
relanonships between Hun and Hls people o

,v O IR ,.-- Tavl

Leghlatlve Authorlty 2 b

4
Todsy weé have the eituation of legnleuve ?r :
bodies; such: n the Stnte Lezisllture orﬁg é.""

i

Congress, existing is'a source for making lnws._s_s S

for these legislative bodiez to make laws we are- ; .
-subject to? ' This can only be. answered | by 1
determining the relationship we lmve with. the St

legislative body in queeﬁon. A e .:,-.-;-_f?*.', y

The fundementnl eoneept ot' Americm_,a'" B
_ government is. that alf’ political power”vgh.ich*f ,
ex.im resides in the people 'H‘";'f A
The Conetltntlon of Vl.rglnh 1776 Sec 2, S
That all power is vested in, and consequently -~ - ‘i
derived from the people; that magistrates are é_ .
their tustees and servants, md at 2ll times
amenable to them : .

Consﬂlutlon of Massachusetts —1780. All
power residing originaily in the people, and
being derived from them, the several
magistrates and officers of government,
vested with authority, whether legislative,
executive, or judicial, ate their substitutes
and agents, and are at all times accountable
10 them.
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These declarations reveal the concept of
delegation of powers. The people had political
power or authority and delegated some of it to
the legislature by declaring in their written
Constitution—'The legislative authority shall
be vested in a General Assembly, which shali
consist of a Senate, and House of
Representatives.'' This entity thus became 2
source of legislative authority. The people in
effect said that this body of men can enact laws
for specific purposes—i.c., the promotion of
health, safety, morals and good order of the
people or society. The U.S. Constitution
cqumerates specific topics that can be legislated
upon—i.c., regulate foreign and interstate
commerce, enact certain taxes, establish
standards, etc. Thus the legislative bodies
“derived” certain powers from the people.

The above declarations also reveal the
nature of the legal relationship that exists
between the people and those in government,
Government employees are the “substitutes”’ or
“‘agents’” or “‘servants” of the people. Thus it
is a contractual relationship which exists
between the people and the Legislature, The
people have in effect hired or commissioned
certain individuals to occupy and to perform
certain duties and functions within the offices
and departments named in the Constitution. In
performing these duties and functions they are
to conform to fundamental law, rights and
common law concepts, such as due process, and
the things prescribed in the written
Constitution.

We thus are bound to the valid laws of the
legislative bodies named in a constitution or
city charter. We are not bound to the legislature
by its terms, but by our own terms, as Justice
Wilson of the U.S. Supreme Court said:

The only reason, [ believe, why a freeman

is bound by human laws, is that he binds
himself.%

5

Thus the legislative bodics are given certain
powers to enact certain laws within the confines
of certain limitations which the people have
agreed to be bound by. Whether we regard this
as good or bad, wise or unwise, or that too
much or too broad of powers were granted, is
rather academic at this point. The fact remains
that this is the way things are. The State
Legislature or Congress can make laws that we
the people are subject to, as there is a legal
relationship between them.

Yet the evidence is clear today that our
country has been invaded by a hostile, alien
people who promote a law and religion that is
contrary to the fundamental law and Christian
foundations originally established in this land.
They can be called socialists, communists,
globalists, anti-Christs, and subversives, but
their objectives are to enrich themselves by
controlling your life, liberty and property.
Their agenda and objectives cannot be
implemented within the established frame of
constitutional government. Thus they have
laws enacted which are oppressive, contrary to
individual rights, and which build up a
socialistic type of government. '

These subversive, aati-Christian people
knew they could not gain control of the country
by force or revolution as they did in Russia and
Fraoce. They had to find a legal means to
recreate or re-establish government, but done
in such an indirect and clandestine manner so
that no one would detect the change. The result
of their actions is a government that is corrupt,
arbitrary and oppressive but without being
“unconstitutional.” A necessary step in
achieving this objective was their restructuring
of the entire economic system of the country by
the Federal Reserve Banking system, a system
which they essentially own.

The established legislative bodies posed
several obstacles and limitations on the plans

Chishoim v. Georgia, 2 Dallas (2 U.5.) 419, 456 (1793

).

253

Thorpe, The Federal and State Constirutions, Washington, 1901, 7 vol,



6

of these subversives, and thus could not be
directly used by them as a lawmaking source.
This is because these legislative bodies were;
1) agents of the people and “answerable” to
them; 2) subject to the limitations set forth in
the constiution;  3) unable to violate the
fundamental rights which the coastitution was
formed to protect; 4) forced to conform to
due process as it existed under the Anglo-Saxon
common law; and 5) only able to enact taws in
the manner and process prescribed by the
Constitution.

These legislative limitations posed some
severe problems for the corrupt, power elite
who withed to. control the life, liberty and

property of the people of this country. In order
to get the oppressive, totalitarian type of laws
enforced upon the people of America they
needed to get laws passed by another source
other thist the Statc Legisiature or Congress; but
at the same time make it appear as though the
laws were actually laws of the State Legislature
sad Congress.

i Since they could not directly use the current
legisiative bodies to do things their way, they
used them as an indirect means to create not
only a new source of laws, but to creaie new
executive and judicial functions as well. This
was done by getting the current legisiative
bodies to create artificial icgal entities
—boards, commissions, burcaus, agencies,

“and trusts, which exist by statute instead of by
the constitution or common law. The intent
was to have these legal entities assume the role
of governmental functions, or financial ones as
was done with the Federal Reserve Board in

1913, or educational functions as was done with
the NEA.

These subversive forces in our midst thus
got the legislatures to recreate a new judicial
system. We thus have courts that have been
established or reorganized by legislative
statute, They create new courts, and endow
them with their judicial “‘powers.” Sometimes
these courts will be called by the same names

as used in constitutions to mislead people into
thinking they are constitutional courts which
the people endowed with power. The court
¢':xists by “statute’ or grant of the legislature
just as a corporation exists by statute,

The legisiatures have also created an
executive body to enforce the corrupt and
oppressive laws. We thus have police, highway
patrol, Federal marshals, ATF agents, etc.,
which exist by a commission or agency and
whose powers come from “statutes™ not the
constitution or common Jaw. To make matters
worse, somechow the subversive elements in our

land have established a new source of law othc: ‘

than the State Legisiature and Congress. = - ",-

The cause or resson for how this all came
about is actually a theological issu¢ and not a
legal issue. God certainly does aliow or cauae
oppression to come upon a people for the
purpose of testing them, or a3 just punishment.
In doing s0 it becomes necessary that the people
turn to God and rely on Him for deliverance
from such oppression. The complexity” and
intricacies of the legal, political and economic

problems we face today could not have been the
sole work of human design and effort. *The

subverters could not possibly be behind every o

uniawful act and control all the things that have -

made up the current corrupt legal system. Such:’;

a feat could only come sbout by the providence E

of God. . £

¥ A legal explanation can help to clarify the
patare of things, and what has or has not.
happened to make things unlawful, but the -
cause is a spiritual question which is not within

the scope of this material. This material shows

the debauched and illegal nature of the laws
used in criminal proceedings today. This was

legally done by creating commissions. t0
neevise,” “‘codify” and rewrite the laws of the
legislature, and pass them off as being laws of
the State or Congress. We thus need to look
into these “‘codes” and “‘revisions’ of statutes
to see their true nature in light of fundamental
law and the Constitution.
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Codes & Revised Statutes

During the 19th century, the concept of
“‘codes” was introduced as a means to classify
and organize a group of laws related in subject
matter into one published volume. These codes
included such things as a code of civil
procedure, a code of criminal procedure, a
penal code, a code of probate courts, & building
code, a private corporations code, etc. Each
of these codes covered one specific subject or
subject area.

As these codes became more widely used,
there resulted considerable debate over their
validity and usefulness, A summation of the
arguments for and against these codes is listed
in West’s Annotated Californian Codes, vol. 1,
in which it discusses the **Development of the
Law in California.” It mentions the objects of
modern cedification as laid down by David
Dudley Field, who was the pioneer advocate of
codification. His views on codification, as
cxpressed in 20 Amer. Law. Rev. 1, 1886, were
that codes would make it easier to find the law
and would keep judges from making laws
(“‘bench law™). But the writers of this
annotation did not sec these objectives being
fulfilled in modern times:

The history of lawmaking in California
demonstrates, that the hopes expressed by
David Dudley Field have not been fully
attained even in our comprehensive program
of codification; judges still engage in the
making of law; the ordinary citizen is stili
lost and often bewildered ameng the myriad
of laws; and finding the law is yet often a

laborious process for even the experienced
practitioner.

Many debates also existed regarding the
legality or constitutionality of such codes. An

Alabama court stated that the criminal code
enacted in its state was “‘not within the letter or
spirit of the mandate of the constitution, * * *
nor can it be supposed that it was within the
contemplation of the framers of the
constitution.””!  The Court also said that the
code was done for the sake of ““convenience.*’

~'Whatever has been said or could be said of
these specific-subject codes in a negative sense,
much more could be ssid of the modern-day
comprehensive codes or revisions. These
works are a revision of all the statutes of the
state or nation, and thus embrace every subject
in a multi-volume publication.

" To understand the nature and validity of
today’s modern codes and revisions, we need
1o understand the established or constitutional
method of enacting and publishing laws.
When laws are passed by both houses of a
legislative body, the bill is sent to the governor
or president to sign. If it is signed the enacted
bill goes to the office of the Secretary of State,
who is the keeper of all official goyernment

documents and records, The Secretary of State

is the official who posscasey the state seal (or

national seal), and affixes that scal to the true

and valid documents and records that come to
his office. Most State Constitutions prescribe
these facts. Thus the laws passed by the
legislature which are genperally recognized as

such are those that are issued or published b

We consider that the Secretary of State has
an indisputable legal duty to publish validly
enacted laws; a duty imposed upon him by
Article IV, Section 4(b)} of the Florida

1 Ex parte Thomas, 11 So. 369, 370 (Aia. 1897).
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Constitution, requiring him 10 “keep the
records of the official acts of the legislative
and executive dc;m’tx:u:ms.“2

A to whether a bill has become a law or
not, the fact that the publicaion was verified
by the Secretary of State is proof that it has:

The publication of an act in the volume of
session laws of the year io which it purports
to have been approved and verified by the
sccretary of state, creates a presumption that
it became a law pursuant to the requirements
of the constitution.’

As more laws became enacted, the usual or
traditional mode of recording and publishing
them gradually underwent a change:

The acts passed by each legistative session
~of Congress or of a state legislature are
- compiled at the end of the session in what is

known as the “Statutes at Large" in the

national government, or a1 'Session Laws”
in the states. After a few years it becomes
- very difficult for judges, attorneys and the
general public to know what the law is.

Amendments have been made, many sections

have been repealed, and even the legislators

are often at a loss. At such time & compilation
_may be made. This Is simply a gathering

‘together, usually into a single volume, of ali

-the laws In effect in & given jurisdiction.
. Changes in punctuation and speliing may be

made, and repealed and uncosstitutional laws

eliminated, but little more. If a more
~*constructive result is dulredl a revision or
- ~codification may be ordered.

- So the laws of the state have traditionally
been published by the Secretary of State in a
book titled “‘Session Laws" {or in some cases
“'Acts” or Resolves” of the State), while the
acts of Congress were always published in the
‘‘Statutes at Large.” But the law-making
factories of the State Legislatures and Congress
had created a problem with the mass of laws
they enacted. It became difficult to keep track
of all these laws, go it was decided that a new

method of simplifying the way they were
published needed to be devised. Thus
sometimes the laws were reorganized and
recompiled into other books to get rid of the
repealed and unconstitutional laws. These
compilations were usually done by the
Secretary of State since all the records were in
his office.

. ———

«~ The Statutes at Large and Session laws are
themselves a compilation of laws. But a
“revision” or “codification” is very different
from a mere compilation. They are different
because they are written or drafied by a
commission or committee or some non-
Tegislative source. Further, the laws are not

just compiled together, they are altered and
modified along with additions or deletions

made to the contents. They then are passed off

In a case in Kentucky we have an example
of this change in the publication of laws. - In
1894 the “first compilation” of the laws was
conducted by “‘private editors.” This was just

a reorganization of the existing laws. This type "_"'-,;‘ '

of compilation continued up to 1935. In 1936
the legislature ‘‘directed and empowered the
Governor to appoint & committee, selected
from a list submitted by the Board of .
Commissioners of the Kentucky Bar.,”  This -
committee ‘of lawyers then “‘revised, codified,
annotated and publish
“the Statute law of Kentucky.” But this work
was not much more than a compilation since

the act authorizing it provided that the

Committee “‘should not alter the language or

sense of any act of the General Assembly.”’ In

1943, this provision was removed and the

Legislature called for a “definite plan for

revision and publication of the statutes. **

Thus, the Legislature was getting away from
the idea of a mere compilation. It

2 Florida Optometric Ass'n v. Firestone, 455 So0.2d 1319, 1321 (1985).

3 Bound v. The Wisconsin Cent Ry, Co., 45 Wis. 543 (1878).

4 Harvey Walker, Law Making in the United States, N.Y., 1934, p. 268,

** their work, calling it ~ -
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empowered the Committes to prepare and
submit a complete revision, broader in its
scope and more comprehensive in its

purpose.?

The Legislature was giving more power and
authority to this committee it had
commissioned to ‘‘revise” the laws of the state.
This change was noted by state Supreme Court:

The Kentucky Revised Statutes were,
therefore, enacted as the law of the
Commonwealth and not adopted as a
compilation. The distinction is important.
A compilation is merely an arrangement and
classification of the [egislation of a state in
the exact form in which it ww_%m

no change in language. It is merely a
ringing together in a convenient form of the

vmous acts of legnlauon enacted over a

period of time. It does not purport to restate

the law or to be a_substitute for prior laws,
It does pot require any legislative action in
order to bave the effect it is intended to have,
* * * A revision, on the other hand,
contemplates a tedrafting and simplification
of the entire body of statate law, * * * A

revision is a complete restatement of the Jaw.
It requires enactment by the legislature in

order to _be effective and upon enactment it
becomes the law itself, replacing all former

sanutes.”

We thus have a committee of lawyers re-
creating the laws of the state. Such committees
have become the mew source of law in the
nation. While the legistature will “enact the
revision into law,’” this is no different than
when the legislature approves the by-laws of a
corporation. The laws of the corporation do
not become laws of the legislature because of
this. Rather, they are laws of the artificial legal
entity (or corporation) which the legislature
created, just as the “Revised Statutes of
Kentucky" are laws of the artificial legal entity
or commission that the legislature created.

This process is also no different than when
the Legislature authorizes the laws of a city, or

9

approves a city charter. The laws and charter
are not regarded as those of the Legislature, or
as laws of the State. While the laws which the
“committee™ drafts are based upon original
statutes of the Legislature, they are a complete
restatement of them. New material is added,
items are removed, provisions are modified.
The results are, in legal parlance, laws that are
of this artificial legal entity known as “The
Commission on Revising Statutes” or “Reviser
of Statutes.” This legal entity is no different
than a corporation or any other legal entity
which the legistature created or commissioned.

Y The laws which this entity writes cannot be
deemed the lawful statutes of the State. This
is especially so since the various Copstitutions
of the land specify how each law is to come into
being. - It was never the intent that such a
comprchensive mass of legislation contajning
every law of the State, and passed in one act,
would be the mode for making laws. There are
inherent problems associated with this m:t.hod
as explained by one legal writer: AETNE

The usual practice is to introduce the revision

[of statutes] as a single bill, sending it

through the same process as any other bill. -

Obviously, however, the members of the

legislature cannot give such a comprehensive

measure adequate consideration. It is almost
as difficult for a committee to do 0.7

When the mass of laws from the commitiec
is complete, the legislature is to approve it as
a single statute, but because it is so massive not
one single legislator will read the new body of
law. There are no discussions in the legislature
on any of the hundreds of new or revised laws
of the committee. Further, it is required by
fundamental law and constititional mandates
that a bill be read on three separate days in the
legislature, This is impossible with the
comprehensive codes that have been adopted in
modern times. There thus is no real

5 Fidelity & Columbia Trust Co. v. Meek, 171 5.W.2d 41, 43, 44 (1943),

6 Ibid., p. 44,
7 Walker, Law Making in the United Stotes, p- 272.
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opportunity for citizens to raise questions or
objections in the legislature to the numerous
laws they will be subject to. No one knows
what is contained in the revision of laws. The
unknown contents are revealed by the textual
errors discovered afterwards; as Walker states:

Many revised statute bills are voted through
only for the members to find later numerous
‘jokers’ and upwise provisions which must
then be repealed or amended-—and the
process of change goes on.

Again we have 1o ask, is this the mode and
process intended by the framers of the
Constitution for laws to come into existence?
That this is a highly questionable process is
revealed by the fact that several states have
passed amendments to the State constitutions
which allow for a “‘codification of laws.*" This
indicates that neither this procedure nor the
basic concept are not in line with traditional
: consumtional methods for enacting laws..

‘I Accordmg:otheConsumnon. enacting and -
changing laws for a suate falls upon the
egislative branch of government, and that
“branch cannot delegate the power to any other.
mE_C'&HLx;xiuionern" or “Revising
Committee' may be composed of some
members of the Legislature, but it is also
composed of lawyers, judges and private
persons.: It thus has been noted that “‘revisers
have no legislative authority, and are therefore
' powerless 10 lessen or expand the letter or

meaning of the law."*

/_Ihmfore the work of these committees
cannot be regarded as law pursuant to the
‘Constitution. The law they produce is another
_manner of law coming from a source other than
WIII&OM& source, These
comprahensive-revisiony or £odifications are
m

*” Governments, like individuals, tend to do
things because they are convenient and easy,

such as with codes. But whenever governments

do things for convenience sake, they usually .

transcend constitutional limitations or trespass
on individual rights. The desire to have easy
srrests without the need of & warrant is one area
in which government has done things which are
more convenient, but are unlawful,

The completely comprehensive revisions
which embrace every law of the state first
appeared in the 1940’s.  Walker states that at
the time of his writing (1934), “No American
state has a complete code.”™ That is, no state
had yet adopted a comprehensive revision of all
statutes. We saw that Kentucky adopted its
comprehensive revised statutes in 1943,
Minnesota adopted a revision in 1945, Illinois
and Missouri in 1939, and Virginia in 1950.

v The mass of laws written by revisers and
codifiers is not the law of the legislature, even
when approved by it. They were not enacted
in the mode intended by the terms of the
Constitution. Also, since we have no legal

relationship to the commission or committee

that drafied the code or revised statutes,. it. .
would seem the laws they write have no . .-

authority over us. This is made clear by the fact

that these comprehensive codes and revisions
have no sign of authority which all law is
requu-ed to have.

When we look at the specific-subject codcs.

or the ancient codes of the past, such as the . -
Code of Justinian, the Roman Twelve Tables, -
or the Napoleoaic Civil Code, we find in their

contents or on their face the suthority by which -

they existed or were promulgated. The

specific-subject codes had what is called an

“‘enacting -clause’ which is an official
declaration of authority and authenticity. The
modern day codes have no such declaration of
authority on their face or contents. We thus
need to look further into this key issuc of
authority by way of an enacting clause.

8 Stare v, Maurer, 164 5.W. 551, 552, 255 Mo. 152 {1914).

9 Walker, Law Making in the United States, p. 272.
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The Enacting Clause

Constitutional Requirements
of Laws

All written constitutions prescribe the mode
and process of making laws. This includes the
readin the bill on three different days in
each house, that if passed it is to be signed by
the speaker of the house and by the president
of the senate, the recording of the votes upon
the journal, being signed by the governor or
president, and other such procedures.

+ But the constitutions also regulate the form
and style in which laws are to be enacted to
make them laws of the State. The form and
style are regarded as essential parts of the law
and thus must be included at al] times with the
law to make it a valid law. Laws or statutes
traditionally have had three main parts:

The three casential parts of every bill or law
are: (1) the tile, (2) the enacting clause,
and (3) B body."

The title and enacting cl o W are
two_aspects of its form and style which are
necessitated by both fundamentai Jaw and
Tonstitutional mandate. ™ Titles and enacting
‘Tlauses have BEETTSEd In the process of making
laws long before America was a country. But
when the comprehensive “Revised Statutes”
started to be used, the titles and enacting
clauses disappeared from the records and
‘publications of the laws. A 0ok at any modern
Revised or Codified State - Statute book or the
United States Code will reveal that the laws

within them have neither titles nor enacting
“clauses. What does this mean? We have to
—— e

look at these areas specifically to see the
ramifications they have on the suthority of law
as found in these codes and revisions. We will

first examine the epacting clause as this is the
main item that directly relates to authority of
law.

Vv An enacting clause, sometimes called an
enzcting style or enacting authority, is that part
of a law which usually comes after the title and
before the body of the law. The following
shows the manner in which this provision is
prescribed in some of our state constitutions;

CONSTITUTION OF CALIFORNIA—1879

SECTION |. The enacting clause of every law
shall be as follows: ““The People of the State
of California, represented in Senate and
Assembly, do enact as follows.”

CONSTITUTION OF INDIANA—1851
SECTION 1. The style of every law shall be,
"Be it enacted by the General Assermbly of
the State of Indiana.”

CONSTITUTION OF TEXAS—1876
SEC. 29. The enacting clause of all laws
shall be, “Be it enacted by the legislature of
the State of Texas.”

CONSTITUTION OF NORTH
CAROLINA—1876

SEC. Z21. The style of the acts shail be: *“The
General Assembly of North Carolina do
enact.’

The Constitution for the United States does
not prescribe an enacting clause, but Congress
has from the beginning used such a clause on
all congressional laws. The style which has
preceded all laws of Congress is, ‘‘Be it enacted
by the Senate and House of Representatives of
the United Siates of America. ' The Supreme
Court of Georgia in 1967, said that “‘the
constitutions of 46 states specify the form of

1 H. Walker, Law Mocking in the Unised States, p. 316. Some laws also have in optional “preamble’ after the title.
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the enacting ciause. Only the constitutions of
Delaware, Georgia, Pennsylvania and
Virginia, as weli as the Constirution of the
United States, are silent on the point.” The
Court also stated the function and purpose of
such & provisions:

The enacting clause is that portion of a statute
which gives it jurisdictional identity and
constitutional authenticity. * * ® The purpose
of ap enacting clause is to establish the act;
to give it permanence, uniformity and
certinty; to afford evidence of its legislative,

'” statutory nature, and thus prevent

~_inadvertence, possible mistake, and fuud.'f :

. The enacting clause gives a statute its
“‘constitutional authenticity, " which makes its
use essential since the constitution is the source
of the legislature's authority for enacting laws.
A law cannot be regarded as coming from a
constitutionally authorized source if it does not
have an enacting clause. The enacting clause
- provides evidence that the law which follows is
of the proper legislative source or jurisdiction.
This function and purpose of such a
constitutional provision has often been
‘expressly stated:
' What is the object of the style of a bill or
-enacting clause anywsy? To show the
- . authority by which the bill is enacted into
. law; to show that the act comes from a place

- _ polated out by the Constitution as the source
of lggislalion.’

The cnacting part of a statute is that which
declares its enactment and identifies it as an
act of legislation.®

Since the Legislature, and not any other
body or agency, is given certain law making
authority, an enacting clsuse is necessary to
show that the law in question comes from that
duly assembled Legislature. If any law is to
have authority behind it, it must have an
enacting clause preceding it, as is required by
the constitution and fundamental law.

Historioal Usage of An Enacting .-
Clause _

An enacting clause of some sort has long -
been used to preface & law, order or command,
80 as to declare or make known to all concerned
the source of the law, and thereby the suthority - -
for that law or order to exist. It is in effect a -
statement of the ‘name of the suthority that

enscted the Law affixed to the law, or on fts -

face, to make it clear that all which follows is - .
to be law from that authority so named. '

The almost uabrokea custom of centuries has .. .
been 1o preface laws with a statement in some - -
form declaring the enacting aathority. The
purpose of an enacting clause of a statute 1s

to identify it as an act of legislation by -
expressing on its face the authority behind

the act.’

b
-

The use of an enacting clause is one of the . -
oldest concepts used in the process of issuing. ..
or enacting laws, edicts and commands, to R
identify the source and authority for the law. .

. It was perhaps first used by God Himself when - .
ma;le._ There is o excuse for not using it. He issfed n;:;ommmd, di:ective or law. Thus
The emacting clause is the section of a bill when God gave Israel the Ten Commandments -
Or atatute which establishes the w\whaie it was made known to [srael the source and

~ document as a law.’ ' :
v authority of these laws:

. The'enacting clause i3 2 short formal
- statement, appearing afier the title, indicating
that all which follows is to become law, and
glving the authority by which the law is

Jolner v, Siate, 155 S.B.2d 8, 10, 223 Ga. 367 (1967).

Ferrill v, Keel, 151 5.W. 169, 272, 105 Ark. 380 (1912).

Harvey Walker, The Legislasive Process, N.Y., Ronaid Press Co. {1948), p. 346.
Pearce v, Vierum, 61 N.E. 1116, 1117, 193 I1I. t92 (1901).

State v. Retlly, 95 Adl. 1008, 1006, 88 N.J. Law 104 (1919),

73 American Jurisprudence 24, “Statutes,” § 93.

~N o e W N
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I am the LORD thy God, which brought you
out of the land of Egypt, from the house of
bondage.

Thou shalt have no other gods before me.

Thou shalt not make for yourself any graven
image.

Thou shalt oot take the name of the LORD
thy God in vain

Keep the Sabbath day to sucufy it.

That wtuch is italicized is csscntully the
enacting clause for the Ten Commandments. It
states or identifies the source of the laws that
follow. They came not from just any god, but
from the God which brought Israc! out of
Egypt. That which follows the statement of
authority is the body of the law. When
additional laws were given by Moses, he made
a statement of the authority for the laws:

Now thesc are the commandments, the
statutes, and the judgments, which the LORD
your God commanded to teach you, that you
might do them in the iand where you go to
possess it.’

And Moses gathered all the congregation of
the children of Israel together, and said to
them, These are the words which the LORD
bas commanded, that you should do them.'?

And Moses said to the Congregation, This

is the thing which the LORD commanded to

be doge.!

These were all enacting clauses for the
commandments and laws which followed.
Through these statements Israel knew the
authority behind the laws. They were not just
something Moses made up. They did not come
from Pharaoh or the king of Mesopotamia,
They were not iaws of the Baal god. They came
from Jehovah God. -

13

Sometimes such statements also appeared
after the laws of God were read or stated, as
with the food laws which concluded, “For I am
the LORD your God™ (Lev. 11:44; see also the
lawsin Lev. 19). Butinany case, Israet always
knew by what authority the laws they were to
follow were cnacted. Even before this time,
when God dealt with the patriarchs, we see God
making a formal declaration of His identity,
and thus anthority:

And when Abram was ninety-nine years old,

the LORD appeared to Abram, and said to

lnm I am the Almighty God walk before
e, and be thou perfect

At the outset of his communication with
Abraham, God makes a statement of His
identity. Thus it was known to Abraham and to
all of us who read Scripture that the terms of
the covenant that followed were by the
authority of “Almighty God," and not of any
man or king or government.

This concept of an enacting authority was
used by every king and ruler when issuing their
laws, decrees or proclamations. We thus’ see
that when Cyrus, king of Persia, issued his
written proclamation for the return of the
Israelites back to Jerusalem and the rebuilding
of the Temple, he prefaced the proclamation
with these words: “Thus says Cyrus kmg of
Persia.”!?

We again see a2 type of enacting clause in
the letter of king Artaxerxes to Ezra
avthorizing him to bring the people of Israel to
Jerusalem, and directing what should be done
and observed. The letter starts as follows:

“Artaxerxes, king of kings, To Ezra the

priest, . . . I issue a decree that all those of
the people of Israel. . ."* (Ezra 7:12,13).

8  Exodus 20:2-8; Deuteronomy 5:5-12.
9 Deuteronomy 6:1

10 Exodus 35:1

11 Leviticus 2:5.

12 Genesis 17:1

13 Ezra 1:2; 2 Chronicles 36:23
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The Caesars and Emperors of the Roman
Empire had always prefaced their edicts and
commands with a statement containing their
name to show the source and authority for the
law. Thus when Constantine issued his edict to
suppress soothsayers, it started by stating:

The Emperor Constantine Augustus to

Maximus. No soothsayer msy approach his
neighborl’: threshold, even for any other

purpose.

In the early middle ages in Europe
(476-1000 A.D.), the Merovingian and the
Carolongian kings would often form councils
to help regulate civil or ecclesiastical matters.
The decrees would often name the king and
council, and state, “We do ordain . . ."”

A statement of enacting authority was
always used in the royal decrees and commands
of the kings of England. Thus Magna Carta
(1215), begins with the name of the authority
which adopted end issued it:

“"JOHN, by the grace of God, king of

England, lord of Ireland, duke of
_Normandy. . .»

--The Statutes of Westminster, which were
issued in 1275 by king Edward 1, begins:
‘“These be the acts of king Edward, son to king
Henry, made at Westminster. . .”" In the
Ordinance of the Staples (1353) by Edward ITI,
the decree begins:

EDWARD by the grace of God, king of

England and of France, and lord of Ireland,

to all sheriffs, mayors, bailiffs, ministers,

and other our faithful people to whom these

present letters shall come, Greeting:
Whereas, . . .18

In the Letters of Patent to John Cabot
(1496), granting the use and specifying the
conditions for certain lands discovered in
America, it states:

HENRY, by the grace of God, king of
England and France, and lord of Ireland, To
all to whom these presents shall come,

Greeting. !¢

When one would read these documents it
was immediately known from what source the
orders or laws came from, and thus what was
the authority behind them. When Parliament
developed into & true law-making body around
1440, their use of an enacting clause became a
regular part of English statutes (o this day. A
typical act of Parliament from the reign of King
George I1I, about 1792, reads as follows:

Be it enacted by the King's most Excellent
Majesty, by and with the Advice and Consent
of the Lords Spiritual and Temporal, and
Commons, in this present Parliament
assembled, and by the Authority of the same,
That, there shatl be no Drawback or
allowance paid on the Exportation. . . "!?

This enacting clause made it known to all
by what authority the law before ‘them was
enacted. The American colonists were, of
course, well familiar with Parliamentary forms
and procedure in passing laws. When
scif-representative bodics started to appear in
America, an enacting style was also used by
them. The first Assembly of Virginia was
convened July 30, 1619 by Governor Yeardley,
under the authority of the Virginia Company,
and marks the beginning of representative
government in America. The Assembly
framed the Ordinance For Virginia, July 24,
1621, which starts with these words: '

Anr ordinance and Constitution of the
Treasurer, Councif, and Company in -
England, for a Council of State and General
Assembly. . . Te all people, to whom these
Presents shall come, be seen, or heard. . . !5

The document thus starts off by declaring
the authority for the law which follows. In

14 Henry Bettenson, Docwments of the Christian Church, 2nd edition, Oxford University Press, 1963, p. 25,
15 Select Documents of English Constinutional History, edited by G. Adams & H. Stepbeas, Macmillan Co., London, 1926,

PP. 68, 124,

16 Thorpe, Federal and Siate Constiturions, Washingion, 1909, vol. I, p. 46,

17 32 George I11. c. 60.
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another famous document of self-government,
the Mayflower Compact, begins as follows:

IN The Name of God, Amen. We, whose
Dames are underwritten, . . .Do by these
Presents, solemnly and murually in the
Presence of God and one another, covenant
and combine ourselves together into a civil
Body Politick, . . .

The compact sets forth some general
principles that are to constitute a government
in the colony, which those of that colony are to
be under and follow. As to the authority by
which this is established, it states, “‘we whose
names arc underwritten.*’

In 1692, the Massachusetts Bay province
epacted a law for the punishing of various
capital laws, which included idolatry,
witchcraft, blasphemy, high treason, murder,
poisoning, sodomy, bestiality, rape, arson, and
piracy. The act, as found in the original statute
book, reads as follows:

CHAPTER 19,

AN ACT FOR THE PUNISHING OF CAPITAL
OFFENDERS.

Be it ordained and enacted by the Governor,
Council and Representatives in General
Court assembled, and by the authority of the
same,

That all and every of the crimes and offenses
in this present act hereafter mentioned be and
hereby are declared o be felony; and every
peTson or persons committing any of the said
crimes or offenses, being thereof legally
convicted, shall be adjudged to suffer the
pains of death.'?

The enacting clause appeared right after the
titte, but before the body of the law. All laws
from the Assembly were prefaced with such an
enacling clause. Thus every person reading
them knew from what source the laws came and
by what authority they existed. Likewise, an

15

act regulating marriages in the colony of
Carolina in 1715, had this enacting style:

Be ir Enacted by the Plamtation & Lords
Proprietors of Carolina, by & with the
consent of this present Grand Assembly and
the authority thereof, that any two persons
desirous to be joined together in the Holy
Estate of Matrimony, . . .

In the Pennsylvania Charter of Privileges
(1701), the document starts out by declaring the
source and authority for the provisions of the
charter: “Willism Penn, Proprietary and
Governor of the Province of Pennsylvania and
Territoriea.:'z' Nearly all the various colonial
assemblies, proprietors, governors, and
councils which established laws, charters and
governments declared their authority in their
decrees, :

At the time of the American Revolution the
colonists, regarding themselves as free and
independent, formed governments for
themselves. So, just like the Mayflower
Compact, we also find some statement of
authority for the people to ordain a government
in a type of enacting clause, as used in the U.S.
Constitution: “We the people of the United
Swutes.” The same concept is found in every
state constitution: “We, therefore, the
representatives of the people, . . . do ordain
and declare,” (Const. of Georgia, 1777); or,
“We, the people of the State of Alabama, in
order to establish justice. . ." (Const. of
Alabama, 1901). ’

All state constitutions now start with an
enacting statement that identifies the authority
for their existence. Consequently, the framers
of these constitutions required that the laws of
the legislature also be prefsced with an enacting
clause, to show the authority for its laws, as
has been done throughout history:

18 Documents of American Hinory, edited by Henry S. Commager, Appleton, New York, 1949, p. 13.
19 The Acts and Resoives cf the Province of the Massackusers Bay, Wright & Potter, Boston, 1869, vol. 1, p. 555.
20 The Srare Records of North Corviina, edited by Walter Clark, Nash Brothers, Goldsboro, 1904, vol, XXIII, p- 1.

21 Commuager, op. cit., p. 40.
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By an enacting clause, the makers of the
Coanslitution intended that the General
Assembly should make its impress or seal,
as it were, upon each enactment for the sake
of identity, and to assume and show
respomsibility, While the Constitution makes
this a pecessity, it did not originate it. The
custom is in use practically everywhere, and
is as old as parliamentary government, &s old
as king's decrees, and even they borrowed
it. The decrees of Cymus, King of Persia,
which Holy Writ records, were not the first
to be prefaced with a statement of acthority.
The law was delivered to Moses in the name

. of the Great I Am, and the prologue to the
Great Commandments is no less majestic and
impelling, But, whether these edicts and
commands be promulgated by the Supreme
Ruler or by petty kings, or by the sovereign
peopie themselves, they bave always begun
with some such form as an evidence of power
and authority. 2

- Much of what is often regarded as law, or
common law, depends upon what has proven to
be legally soundly and commonly used in
history. Thus many legal authorities have
recognized the historical legacy of using an
cnacting clause, thus indicating it is a concept
of fundamental lsw.

Written laws, in all times and all countries,
. whether the edicts of absolute monarchs,
~ decrees of King asnd Council, or the
enactments of representative bodies, have
almost invariably, in some form, expressed
upon their face the suthority by which they

- were promulgated or enacted. The almost

unbroken custom of centuries has been to

preface laws with a statement in some form
declaring the enacting authority. ™

The propriety of an enacting cliause in
conformity to this ancient usage was
recognized by the several states of the Union
after the American Revolution, when they

came o adopt Constitutions for their
government, and without exception, so far
a8 we Can ascertain, express provision was
made for the form to be used by the legislative
depertment of the state in enacting laws, 24

Laws, whether by God or man, have at all
times in history used an enacting statement to
show the source and authority of the law
coacled.

Mandatory Requirement of an
/ Enacting Clause

The question has often been raised as to
whether constitutional provisions that call for
a particular form and style of laws, or
procedure for their enactment, are to be
regarded as directory or mandatory. The
question is critical since its use will have an
affect on the validity of a statute or law. If such
provisions are directory, then they are treated
as legal advice which those in government
can decide whether or not to follow. But if
mandatory such provisions must be strictly
followed or else the resulting act or law ia
unconstitutional and invalid.

While a few courts at an early period held
that such provisions were merely directory, the
great weight of authority has deemed them to
be mandatory. In speaking on the mandatory
character of enacting clause provisions one
legal textbook states:

[Tlhe view that this provision is merely
directory seems to conflict with the
fundamental principle of constituticnal
construction that whatever is prohibited by
the constitution, if in fact done, is ineffectual,
And the vast preponderance of authority
holds such provisions to be mandatory and
that a failure to comply with them renders a
statute void.

8B

Commonwealth v. Iilinols Cens. K. Co., 170 S.W. 171 175, 150 Ky. T45 (1914).
Sfoberg v. Securlty Savings & Loan Assn, 73 Mian. 203, 212, 213 (1398); State v. Kozer, 239 Pac. 803, 807, (Ore. 1925);

Joiner v, Stare, 155 5.E.2d 8, 9, 223 Ga. 367 (1967); 25 Ruling Case Law, *“Statutes,” § 22, p. 775, 776; Ciry of Cariyle
v. Nicolay, 165 N.E. 211, 216, 217 (Il. 1929); Joiner v. State, 155 S.E.24 §, 9, 223 Ga. 367 (1967).

24 State v. Burrow, 104 5.W. 526, 529, 11% Tenn. 376 (1907).

25 Ruling Case Law, vol. 25, “Suiutes,” § 84, p. 836.
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When something is *‘directory™ its usage is
only an advisable guide, and can be ignored.
But the requirement of an enacting clause is
based upon its ancient usage in legislative acts.

A declaration of the enacting authority in
laws is a usage and custom of great antiquity,
* * * and a compulsory observance of it is
founded in sound reason.

The Supreme Court of Ilinois had under
consideration an ordinance with no enacting
clause. The Court expounded upon why the
lack of the clause invalidated the law:

Upon looking into the constitution, it will be
observed that “The style of the laws of this
State shall be: 'Be ir enacted by the People
of the State of llinois, represented in the
General Assembly.'” (Art. 4 § 11), ¢+ *
The forgoing sections of articles 3, 4, and
5, of the Coastitution, are the only ones in
that instrument proscribing the mode in
which the will of the people, acting through
the legislative and executive departments of
the government, can become law. * * * That
these provisions, giving the form and mode
by which, * * * valid and binding laws are

enacted, are, in the highest sense mandatory,

cannot be doubted. * * * Then it follows that
this resolution cannot be held to be a law.
lt is not the will of the people,
consmuuoually expressed, in the only mode
lnd manner by which that will can acquire
" the force and validit 1ty, under the constitution,
_of law, for this legisiative act is without a
title, has no eanacting clause, * * * and s
Sufficient to deprive this expression of the
legislative will of the force and effect of law;
‘and the same did not become therefore, and

13 not, Tegally h nding and obligatory upon
th

e respondents.

The Court concluded that the constitutional
provisions regulating the form and mode of
laws, such as the enacting clause and tide, are
“essential and indispensable parts™ of the
process of making laws.

17

The Supreme Court of Arkansas, on several
occasions, ruled on the necessity of an enacting
clause:

As long ago as 1871, this court, in Vinsant
v. Koox, 27 Ark. 266, held that the
constitutional provision that the siyle of all
bills should be, “Be it enacted by the General
Assembly of the state of Arkansas,” was
mandatory, and that a bill without this style
was void, llthough othcrwuc regularly
passed and approved

* In a case in Nevada a law passed the
legislature without a proper enacting clausc,
raising the question of whether the
constitutional enacting clause was a requisite to
a valid law. The Court said it was because the
provision was mandatory:

[T)he said section of the Coanstitution is
imperative and mapdatory, and a law
contravening its provisions is_null and void.
If one or more of the positive provisions of
the Constitution may be disregarded as being
directory, why not all? And if all, it certainly
requires no argument to show what the resulit
would be. The Copstitution, which is the
paramount law, would soon be looked upon
and treated by the legistature as devoid of
all moral obligations; without any binding
force or effect; a mere “'rope of sand,” to
be held together or pulled to pieces at its will
and pleasure. We think the provisions under
consideration must be treated as mandatory.

Every person at &l familiar with the practice
of legislative bodies is aware that one of the
most common methods adopted to kill a bill
and preveat its becoming & law, is for a
member to move to strike out the enacting
clause. If such a motion is carried, the bill
is lost. Can it be seriously contended that
such a bill, with its head cut off, could
thereafter by any legislative action become a
law? Certainly not.*®

This case was cited and approved by the
Supreme Court of Michigan, which also stated:

26 Caine v. Robbins, 131 P.2d 516, 518 61 Nev. 416 (1942).

27 City of Carlyle v. Nicolay, 165 N.E. 211, 215, 216 (It 1929). affirmed, Liberty Nat. Bank of Chicago v. Metrick, 102

N.E.2d 308, 310, 410 IN. 429 (195]).

28 Ferrill v. Keel, 151 S.W. 269, 273, 105 Ark. 380 (1912).

29 Nevada v. Rogers, 10 Nev. 250, 255, 256 (1875); approved in Caine v. Robbins, 131 P.2d 516, 518, 61 Nev. 416 (1942).
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It will be an unfortunate day for
constitutional rights when courts begin the
insidious process of undermining
constitutions by holding unambiguous
provisions and limitations to be directory
merely, 1o be disregarded at pleasure.*°

In Montana a case arose that involved a
statute with a ‘‘defective enacting clause.”
The Supreme Court of Montana, after quoting
the constitutional section relating to the
cnacting clause, held that:

These provisions are to be construed as
mandatory and prohibitory, because there is
no exception to their requirements expressed
anywhere in the Constitution. * * * We think
the provisions of the Constitution are so
plainty and clearly expressed and are so
entirely free from ambiguity that there can
be no substantial ground for any other
conclusion than that Chapter 199 was not
enacted in accordance with the mandatory
provisions of that instrument, and that the
Act must be declared igvalid.i’

In affirming this decision in a later case,
the same Court said that “the enacting clause
of a bill goes to the substance of that bill; it is
not merely procedural. *32 The Court also said
that a resolution could not be regarded as a law
because, “It had no enacting clause without
which it never could become a law. " ¥

"The Court of Appeals of Kentucky held a
statute void for not having an enacting clause,
bolding that all constitutional provisions are
mandatory:

Certainly there is no longer room for doubt

as to the effect of all provisions of the

Constitution of this state. By common

consent they are deemed mandatory. * * *
No creature of the Constitution has power to

question its authority or to hold inoperative
any section or provision of it. * * * The bill
in question is not complete, it does not meet
the plain constitutional demand. Without an
enacting clause it is_void.**

The mandatory character of laws was
examined by the Supreme Court of Tennessee,
which reviewed many other cases and
concluded the following:

The provision we are here called upon to

construe is in plain and unambiguous words.

The meaning of it is clear and indisputable,

and no ground for construction can be found.

The Ianguage is: ““The style of the laws of

this state shall be," etc. The word *‘shall,”

as used here, is equivalent to “must.”’ We

know of no case in which a provision of the

Constitution thus expressed has been held to

be directory. We think this one clearly

mandatory, and must be complied with by

the Legislature in all legisiation, important

or unimportant, enacted by it; otherwise it

will be invatid. ¥

This case was quoted by the New lJersey
Superior Court which cited the following from
the case:

The provisions of these solemn instruments

(constitutions) are not advisory, or mere

suggestions of what would be fit and proper,
but commands which must be obeyed.?

The Supreme Court of Minnesota, in one of
the landmark cases on this subject, held the
following regarding the enacting clause
provision in its Constitution:

Upon both principle and authority, we hold
that article 4, § 13, of our constitution, which
provides that *‘the style of all laws of this

state shall be, ‘Be it enacted by the legislature
of the state of Minnesota,” ' is mandatory,

30 People v, Denenthaler, 77 N.W. 450, 453, 118 Mich. 595 (1398),
31 Vaughn & Ragsdale Co. v. State Bd. of Equalization, 96 P.2d 420, 423, 424, 109 Mont. 52 (1939).

32 Morgan v. Murray, 328 P.2d 644, 654 (Mont. 1958).

33 Srate v, Highway Patrol Board, 372 P.2d 930, 944 (Mont. 1962).
34 Commonwealth v. Hlinois Cens. R. Co., 170 $.W. 171, 175, 160 Ky. 745 (1514); Louisville Trust Co. v. Morgan, 203

S.W. 555, 180 Ky. 609 (1918)..

35 State v. Burrow, 104 S.W. 526, 529, 119 Tenn. 376 (1907); Biggs v. Beeler, 173 $.W.2d 144, 146 (Tenn. 1943).
36 Village of Ridgefield Part v. Bergen Co. Bd. of Tax.. 162 A 24 132, 134, 62 N.1. Super. 133 (1960).
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and that a statute without any enacting
clause is void. Strict_conformity with the
constitution ought to be an axiom in the
science of government.

Section 45 of the Constitution of Alabama
prescribes that, “‘the style of laws of this state
shall be, ‘Be it enacted by the Legislature of
Alabama.” In determining the nature and
purpose of this section the Federal Circuit
Court of Alabama stated:

Complainant correctly urges that this section
is mandatory, and not directory; that po
equivalent words will suffice; and that any
departure from the mode prescribed is fatal
to the enactment, since, if one departure in
style, bowever slight, is permitted, another
must be, and the constitutional policy
embodied in the section would soon become
without any force whatever.®

The Supreme Court of Georgia said the use
of an enacting clause is “‘essential,” and that
without it the Act they had under consideration
was “2 nullity and of no force and_effect as
Iaw."*  This decision was based upon the
traditional use of an enacting clause by
Georgia's Generally Assembly. In an earlier
decision the Court held that a measure
containing no enacting clause had no effect as
intended in a legal sense. 4

The Supreme Court of North Carolina held
that an act prohibiting the sale of spirituous
liquors is inoperative and void for want of an
enacting clause as prescribed by the
Constitution:

The very great importance of the
copstitution, as the organic law of the state

18

and people, cannot be overstated. * * * It is
not to be disregarded, ignored, suspended,
of broken, in whole or in part. * * * When
it prescribes that a particular act or thing
shail be done in 2 way and manner specified,
such direction must be treated as a command,
and ap observance of it essential to the
effectiveness of the act or thing to be done.
Such act cannot be complete, such thing is
not effectual, until done in the way and
manner so prescribed, 4!

This casc was later approved by the Court
holding that an cnacting clause is “mandatory,"’
and thus the act under consideration which had
no enacting clause “‘must be regarded as
inoperative and void."" It further said:

To be valid and effective the Acts of the

General Assembly must be enacted in
conformity with the Constitution, *?

The Supreme Court of Missouri held that
constitutional requirements, such as that for an
enacting clause, ‘‘are mandatory and not
directory.” The case involved an initiative
measure by the people which was without an
enacting clause as required by the constitution.
The Court said that, “‘under such a requirement
the omission of an enacting clause in a ?roposed
initiative measure renders it void.” 4> Earlier
the Court held that where a law fails to conform
10 such provisions *“‘there is no other alternative
but to pronounce it invalid.*"*

In a similar case in Arkansas, a legislative
initiative under the state constitution required
to have a specific enacting clause, but the
initiative involved had no such clause. The
Court held:

37 Sjoberg v. Security Savings & Loan Assn, 75 N.W. 11 16, 73 Minn. 203, 212 (1898); affirmed in Freeman v. Goff, 287
N.W. 238, 24) (Minn. i939); Stare v. Naftalin, 74 N.W.2d 249, 262 (Minn. 1956); State v. Zimmerman, 204 N. W, 803,

812 (Wis. 1923).

38 Monrgomery Amusement Co. v. Montgomery Traction Co., 139 Fed. 353, 358 (1905), affirmed, 140 Fed. 988,

39 Joiner v. State, 155 S.E.24 8, 10, 223 Ga. 367 (1967).

40 Walden v. Town of Whigham, 48 S.E. 159, 120 Ga. 646 {1904).

41 State v. Panrerson, 4 S.E, 350, 151, 98 N.C. 660 (1887).

42 Advisory Opinion In Re House Bill No. 63, 43 DE.2d 73, 76, 77 (N.C. 1947},
43 State ex rel Scon v. Kirkparrick, 484 S.W.2d 161, 163 (Mo. 1972).

44 The Stare of Missouri v, Miller, 45 Mo. 495, 498 (Mo. 1870).
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This constitutional requirement, that the
measure sought to be initiated shall have an
enacting clause, is mapdatory. There is
absolutely no enacting clause in the measure
here involved; and therefore, the petition is
not legally sufficient. The absence of the
enacting clause is a fatal defect.*®

The dangers of not treating such provisions
as mandatory have been noted:

It seems to us that the rule which gives to
the courts and other departments of the
government a discretionary power 1o treat a
constitutiona! provision as directory, and to
obey it or not, at their pleasure, is fraught
with great danger to the government. We
can concecive of no greater danger (o
constitutional government, and to the rights
and liberties of the people, than the doctrine
which permits a loose, latitudinous,
discretionary construction of the organic
law. 4

That an enacting clause provision is
mandatory and not directory, and that its
absence renders a law invalid, was also held by
the Supreme Court of South Cnrol'ma,” and the
Supreme Court of Indiana.*® These provisions
relating to the mode of epacting laws “‘have
been repeatedly held to be mandatory, and that
any legislation in disregard thereof is
unconstitutional and void.'™

Thus laws which fail to adhere to the
fundamental concept of containing an enacting
clause lose their authority as law. It thus would
seem quite clear that the lack of enacting
clauses on the laws used in Revised Statutes or
the U.S. Code have no sign of authority and are
void as laws. It was not a choice of Congress
or the Legislature to approve of laws which
have no enacting style. The use of such form
and style for all laws is mandatory, and any
failure to comply with it for any reason, such
as for convenience, renders the measure void.

The Absence of an Enacting
Clause Provision in a
Constitution

While the U.S. Constitution and a few State
constitutions do not specifically prescribe that
all laws use an enacting style, its use is
nonetheiess required by our unwritten
constitution. The use of an enacting clause and
even a title exists by fundamental law; they are
common law concepts.

Like many other old and well established
concepts of law and procedure, the framers of
the U.S. Constitution did not feel it necessary
to write into it the requirement of an enacting
clause or titles on all laws. There are so many
of these fundamental concepts that it would be
impractical to list them all in & constitution.
But that does not mean they don't exist, just
like the rights enumerated in the Bill of Rights
were not originally written into the Constitu-
tion because they were recognized 1o be so fun-
da mental it would be superfluous to list them.

That the use of an enacting clause is
necessary or required despite its failure to be
prescribed in a constitution has been often
recognized. Several legal authorities have cited
with approval Mr. Cushing, in his Law &
Practice of Legisiative Assemblies (1819) §
2102, where he states:

(1) Where enacting words are prescribed,
nothing can be a law which is not introduced
by those very words, even though others
which are equivalent are at the same time
used.

(2) Where the enacting words are not
prescribed by a constitutional provision, the
enacting authority must notwithstanding be
stated, and any words which do this to a
common understanding are doubtless
sufficient, or the words may be prescribed

45 Halley v. Carter, 251 5.W.2d 826, 828 (Ark. 1952).

46 Hunt v. State, 3 S.W. 233, 235, 22 Tex. App. 396 (1886).

47 Smith v. Jennings, 45 S.E. 821, 67 §.C. 324 (1903).
48 May v. Rice, 91 Ind. 546 (1883).

49 State v. Burlingion & M. R.R. Co., 84 N.W. 254, 255, 60 Neb. 741 {1900).
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by rule. In this respect much must depend
upon usage.’

The usage of an enacting clause is thousands
of years old, and every state and the United
States have followed this custom from the
beginning. Thus for something to be regarded as
a true and valid law it is logical that one would
€xpect 1o see an enacting clause on its face.

One of the leading cases on this jssue was
from the Supreme Court for the Territory of
Washington. The validity of an act of the
Territorial Legislature that would move the seat
of the government was in question. The act
had no enacting clause, and the territory had no
constitution of its own requiring one, as it was
generally governed by the U.S. Constitution.
The Court held the law invalid stating:

Strip this act of its outside appendages, leave
it “solitary and alone,” is it possible for any
human being to tell by what authority the
scat of government of Washington Territory
was to be removed from Olympia to
Vancouver?

The staring fact that the constitutions of so
many states, made and perfected by the
wisdom of their greatest legal lights, contain
a statement of an enacting clause, in which
the power of the cnacting authority is
incorporated, is to our orindy g strong, and
powerful argument of its necessity. It is
fortified and strengthened by the further fact
that Congress, and the other states, to say
nothing of the English Parliament, have, by
almost unbroken custom and usage, prefaced
all their laws with some set form of words,
in which is contained the enacring authority.
Guided by the authority of such eminent
Jurists as Blackstone, Kent, and Cushing, and
the precedents of national and state
legislation, the Court arrives with
satisfaction and consciousness of right in

21

declaring, that where an act like the one pow

under consideration, is wanting in the

essential formalities and solemaities which
have been mentioned, it is inoperative and
void, and of no binding force or effect.’!

The Court here judged the validity of the
law based upon fundamental law, rather than
any specific constitutional provision.  This
case has been cited quite frequently by various
legal texts and courts and always in a favorable
or approving manner.

Various law textbooks in the discussion of
statutes have clearly stated the need for an
enacting clause despite the lack of a
constitutional provision for one:

Although there is no constitutional provision
requiring an enacting clause, such a clause

has becn held to be requisite to the validity
of a legislative enzctment.

In recognition of this custom [of using an
enacting clause}, it has sometimes been been
declared that an enacting clause is necessary
to the validity of a statute, although there is
no provision in the fundamental law requiring
such a clause.¥?

In 1967, the Supreme Court of Georgia held
that a Jaw without an enacting clause was null
and void, even though their State constitution
had no provision requiring one. They based
their decision on the long standing custom of
its usagc.s"

The requirement that a!l laws contain an
enacting style or clausc is deeply rooted in
precedent and the common law. There thus
need not be any constitutional provision for an
enacting clause to make its usage mandatory.
If it is not used the law in question is not valid
and carries no obligation to be followed.

50 Smith v. Jennings, 45 S.E. 821, 824, 825, 67 5.C. 324

{1903); Commonwealth v. lilinois Cent. R. Co., 170 S.W. 171,

173, 160 Ky. 745 (1914); State of Nevada v. Rogers. 10 Nev. 250, 256, 157 (1875); Sjoberg v. Securiry Savings & Loan

Assn, 73 Minn. 203, 211, 75 N.W. 1116 (1898).

51 In re Sear of Governmen:, 1 Wash. Ter. 115, 123 (1861).

52 B2 Corpus Juris Secundum, “'Statutes,” § 65, p. 104,
53 Ruling Case Law, vol. 25, “Sutes,” § 22, p. 776.
54 Joiner v. Stare, 155 S.E.2d 8, 10, 223 Ga. 367 (1967).
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— 4

Enacting Clauses in the
Publication of Statute Books

While it has been well decided that the
passage of a bill in the legislature without an
enacting clause on the bill renders it void as a
law, we need to consider the result of not using
an enacting clause after it leaves the legisiature.
This is the important question today in light of
the fact that the state **Codes” and *‘Revised
Statutes' and the *“U.S. Code™ are publications
which purport to be law, but which use no
enacting clauses. Is a publication of a law
without an enacting clause a valid and lawful
law?

If laws are only required to have an
enacting clause while in the legislative system,
only to be thereafter removed, then what is
their value and purpose to the public? If they
are to serve as evidence of a law’s legislative
nature, and as identification of its source and
authority as a Iaw, what good does that function
do only for the legisiators? The vast majority
of the public never sees the bill under
consideration until it passes and is printed in
public records or statute books., They
generally only see the finished “law.™

When we read the provisions which require
an enacting clause, they say that “‘all laws shall
. .", or “‘the laws of this State shall . . .”
They do not say “all bills shall . . .” The
terms *“bill"” and ‘‘law’ are clearly
distinguished from one another in most
constitutions in prescribing the procedure of
the legislative process, such as:

*No law shall be passed except by bill"

*No bill shall become a law except by a vote
of a majority."”

*'Every bill which shall pass both houses shall
be presented to the goveroor of the State;
and every bill he approves sball become a
law.™

v" A bill is a form or draft of a law presented
to & legislature. “A bill dogs not become a law
until the constitutional prerequisites have been
met.'” Thus a bill is sometiing that becomes
a JTaw. Laws do not exist in the legislature,
rather only bills do. Laws exist only when the
fegislative process is followed and completed
“as prescribed in the constitution.

Clearly, the legislature cannot enact a law.
It merely has the power to pass bills which
may become laws when signed by the
presiding officer of each house and are
approved and signed by the Governor. 2

Since all constittional provisions place the
requirement of an enacting clause on “laws’’ it
includes the statute as it exists outside the
legislative process, that is, as it is published in
statute books. We have to also regard the
fundamental maxim which states: “'A law is not
obligatory unless it be promulgated. »3 An act
is not even regarded as a law, or epforceable
‘a3 a law, unless it be made publicly known.
This is usually done through a publication by

—

‘;E_EEE“ public authority such as the
ecretary of State. But a law is not properly

1 Staie v. Naftalin, 74 N.W.2d 249, 261, 246 Minn. 181 {1956).
2 Vaughn & Ragsdale Co. v. State Bd. of Eq., 96 P.2d 420, 423 (1939).

3 Black's Law Dictionary, 2d edition, p. 826.
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or lawfully promulgated without an enacting
clause or title published with the law.

Since the constitution requires “all laws™

to have an enacting clause, it makes it a
requirement on published laws as well as on
bilis in the legisiature, If the constitution said
*‘all bills** shall have an enacting clause, then
their use in publications would not be required.

That published laws are to have an enacting

clause is made clear by the statement commonly
used by legal authorities that an enacting clause
of a law is to be “‘on its face.” To be on its
face means to be in the same plain of view.

Face has been defined as the surface of
anything; especially the front, upper, or outer
part or surface; that which particularly offers
itself to the view of a spectator.*

The face of an instrument is that which is
shown by the language employed without any
explanation, modification or addition from
extrinsic facts or evidence.

For the enacting clause to be of any use it

must appear with a law, that is, on #ts face, s0
that all who look at the Jaw know that it came
from the legislative authority designated by the
Constimtion. The enacting clause would not
serve its intended purpose if not printed in the
statute book on the face of the law.

The purpose of an enacting clause in
legislation is to express on the face of the
legisiation itself the authority behind the act
and identify it as an act of legislation.®

The purpose of provisions of this character
[enacting clauses] is that all statutes may bear
upon their faces a declaration of the
sovereign authority by which they are enacted
and declared to be the law, and to promote
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and preserve uniformity in tegislation. Such
clauses also import a command of obedience
and clothe the statute with a certain dignity,
believed in all times to command respect and
aid in the enforcement of laws.’

It is necessary that every law should show
on its face the suthority by which it is adopted
and promulgated, and that it should clearly
appear that it is intended by the legislative
power that enacts it that it should take effect
as a law.?

The enacting clause, sometimes referred to
as the commencement or style of the act,
is used to indicate the authority from which
the statute emanates. Indeed, it is 2 custom
of long standing to cause legislative
¢nactments to express on their face the
authority by which they were enacted or

promulgatﬂ.g

A law is “‘promulgated”’ by its being printed
and published and made available or accessible
by a public document such as an official statute
book. When this promulgation occurs, the
cnacting clausc is to appear '‘on the face of
that law, thus being printed in that statute book
along with the law.

Enacting clauses traditionally appear right
after the title and before the body of the law,
and when so printed, whether on a bill or in a
statute boak, it is then regarded as being on the
face of the law. It cannot be in some other
record or book, as stated by the Supreme Court
of Minnesota:

If an enacting clause is useful and important,
if it is desirable that laws shall bear upon
their_face the authority by which they are
enacted, so that the people who are to obey
them need not search legisiative and other
records to ascertain the authority, then it is
not beneath the dignity of the framers of a

[Y-J - - BEES I - I

Cunningham v, Greas Southern Life ins. Co., 66 S.W.2d 765, 773 (Tex. Civ. App.).

In re Stoneman, 146 N.Y.S. 172, 174,
Preckel v. Byrne, 243 N.W. 813, 826, 62 N.D. 356 (1932).

State v. Burrow, 104 S. W, 526, 529, 119 Tenn. 376 (1807).

People v. Dettenthaler, 71 N.W. 450, 451, 118 Mich. 595 (1898); citing Swan v. Buck, 40 Miss. 268 {1866).
Earl T. Crawford, The Consiruction of Statutes, St. Louis, 1940, § 89, p. 125.

271



24

constitution, or uaworthy of such an
instrument, to prescribe a uniform style for
such enacting clause.'?

This case dealt with “the validity of Laws
1897, c. 250," and it was held that “Law 1897,
c. 250, is void." While the cour mainly
decided this because the law had no enacting
clause when signed by the governor, it clearly
expressed that if laws are to be regarded as
valid laws of the state, they “must €xpress upon
their face the authority by which they were
promulgated or enacted.” The law was
published in the statute book without an
enacting clause (see Fig. 1). The law was thus
challenged as being “unconstitutional’ because
it “‘contains no enacting clause whatever,”

The enacting clause must be readily visible
on the face of the statute so that citizens don't
have to search through the legislative journals
or other records or books to see if one exists.
Thus a statute book without the enacting clause
is not a valid publication of laws, In regards
to the validity of a law that was found in their
statute books without an enacting clause, the
Supreme Court of Nevada held:

Our constitution expressly provided that the
enacting clause of every law shall be, “The
people of the state of Nevada, represented
 in sepate and assembly, do enact as follows. "
This language is susceptible of but one
inlerpret'ation. There is no doubtful meaning
2$ 10 the inteation. It is, in our judgment, an
“imperative mandate of the people, in their
sovereign capacity, to the legislature, requir-
ing that all laws, to be binding upon them,
shall, upon their face, express the authority
by which they were enacted; and, since this
act comes to us without such authorit
appearing upon its face, it is not a law."!

The manner in which the law came to the
court was by the way it was found in the statute
book, cited by the Court as “Stat. 1875, 66,

and that is how they judge the validity of the

law. Since they saw that the act, as it was
printed in the statute book, had an insufficient
enacting clause on its face, it was deemed to be
“not & law.” It is only by inspecting the
publicly printed statute book that the people can
determine the source, authority & authenticity
of the law they are expected to follow.

The Supreme Court of Arkansas, in
construing what are the essentials of law
making, and what coastitutes a valid law, stated
the following:

[A] legislative act, when made, should be a
written expression of the legislative will, in
evidence, not only of the passage, but of the
authority of the law-making power, is nearly
or quite a self-evident proposition.
Likewise, we regard it as necessary that
every act, thus expressed, should show on
its face the authority by which it was enacted
and promulgated, io order that it should
clearly appear, upon simple inspection of the
written law, that it was intended by the
legisiative power which enacted it, that it
should take effect as law. These retate 10
the legisiative authority as evidence of the
authenticity of the legislative will, ‘These
are features by which courts of justice and
the public are to judge of its authenticity and
validity. These, then, are essentials of the
weightiest importance, and the requirements
of their observance, in the enacting and
promulgation of laws, are absolutely
imperative. Not the least important of these
essentials is the style or epacting clause. '

The common mode by which a law is

“promulgated” is by it being printed and

published in some authorized public statute
book. Thus that mode of promulgation must
show the enacting clause of each law therein on
its face, that is, on the face of the law as it is
printed in the statute book. This is the only
way that the “‘courts of justice and the public
are to judge of its authenticity and validity. *’

10 Sjoberg v. Security Savings & Loan Assn. 13 Minn. 203, 213, 75 N.W. 1116 (1898).

11 Siate of Nevada v. Rogers, 10 Nev. 120, 261 (1875); cited with approval in: People v. Dettenthaler, 771 N.W, 450, 452.
118 Mich. 595 (1898); Kefauver v. Spurling, 290 S.W. 14, 1S, 154 Tenn. 613 (1926).

12 Vinsan:, Adm'c v. Knox, 27 Ark. 266, 284, 28BS (1871).
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The decision in the Vinsant case was later
approved by the Court in a case where a man
was convicted of failing to follow an animal
health law—*“The Tick Eradication Law.” He
appealed by demurrer on the basis that the law
claimed violated in the indictment did not have

an enacting clause as found in the statute book.
The Court szid:

‘The appellant demurred to the indictment on
the ground that the facts stated do not charge
& public offense. The appellant contends that
Act 200 of the Acts of 1915, p. 804,
providing & method for putting in operation
the tick eradication law in Pike county, was
void because it has no enxcting clause.
Appellant is correct in this contention. The
act contains no epacting clause, and, under
the decisions of this court, such defect

renders it a pullity. Article 5, § 19, and
article 29, amend. 10, Const. 1874; Vinsant,

© Adm'x v. Knox, 27 Ark. 266.

The section of the state Constitution cited
by the Court (Ar. 5, § 19) states: *“The style
of the laws of the State of Arkansas shall be:
‘Be it enacted by the general assembly of the
State of Arkansas'."" The laws of the State are
to bear this enacting style, otherwise they are
not valid laws. The law in this case was missing
this constitutional prerequisite of an enacting
clause as printed in the statute book (see Fig.
2). As such it carried no force and effect as a
law. Thus laws, as they are taken or cited from
starute books, which have no enacting clausc
cannot be used to charge someone with a public
offense because they are pot valid laws.

In & case in Kansas, a man was indicted for
violating a law making it unlawful to print and
circulate scandals, assignations, and immoral
conduct of persons. He was arrested upon an
indictment and applied for his discharge upon
hapeas corpus alleging that the act of the
legislature was not properly published. The act
had been published several weeks before the

indictment, “which publication omitted an
essential part of said act, to-wit, the enacting
clause.” The Count held that the act was not
properly and legally published at the time the
indictment was found, thus the act was not in
force at the time the indictment was brought
against the petitioner. The Court also held:

The publication of an act of the legislature,

omitting the egacting clause or any other
essential part thereof, is no publication in
law. The law not being in force when the
indicment was found against the petitioner,
nor when the acts complained of therein were
done, the petitioner could not have been
guilty of any crime under its provisions, and
is therefore, so far as this indictment is
concerned, entitled o his discharge.'*

There was no question involved here of
whether an enacting clause was used on the bill
in the legislature. The fact that the law was
published without one was sufficient to render
it void or invalid. Thus a publication of an act
omitting the enacting clause is not a valid
publication of the act. If the required statement
of authority is not on the face of the law, it is
not & law that has any force and effect. Such a
published law cannot be used on indictments or
complaints to charge persons with a crime for
its violation. This decision was upheld and
affirmed by the Court in 1981, when it said:

In [the case of] In re Swartz, Petitioner, 47
Kan. 157, 27 P. 839 (1891), this court found
the act in question was invalid because it had
been mistakenly published without an
enacting clause. We agg'm adhere to the
dictates of that opinion.

Thus whatever is published without an -
enacting clause is void, as it Jacks the required
evidence or statement of authority. Such a law
lacks proof that it came from the authorized
source spelled out in the constitution, and thus
is not a valid publication to which the public is
obligated to give any credence.

13 Paimer v. State, 208 5.W. 436, 137 Ark. 160 (1919).
14 In re Swartz, 27 Pac. 839, 840, 47 Kan. 157 (1891).
15 State v. Kearns, 623 P.2d 507, 509, 229 Kan. 207 (1981}
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In the law text, Ruling Case Law, is a
section that deals with the requirements of
statutes, and under the subheading,
*Publication of Statutes, "’ it says:

The publication of & statucte without the
enacting clause is po gublit:atic:n.16

A publication of a statute book without the
title and enacting clausc on the laws therein is
an incomplete or invalid publication, just like
a publication of a book or magazine article is
incomplete without the tide and author's name,
it is just a namelecs body of words.

When a law in Kentucky was claimed to be
void because it was found to have no enacting
clause, the Court of Appeals of Kentucky read
the entire law (Chapter 68) from the statute
book and then said:

It will be noticed that the act does not contain
an enacting clause. * * * The alleged act or
law in question is unnamed; it shows _no sign
of authority; it carries with it no evidence
that the General Assembly or any other
lawmaking power is responsible or
answerable for it.!

The law was thus declared ‘““void™ because
of the fact that the act appeared in the statute
book without an enacting clause (see Fig. 3).
Likewise, the alleged laws in the U.S. Code or
the state Revised Statutes are ‘‘unnamed,’’ they
show *‘no sign of authority " on their face, there
is no evidence that they came from Congress
or a State L egislature. The enacting clause has
been deliberately removed from these “laws”™
and they thus zre only nameless decrees without
suthority. The Supreme Court of South
Carolina said that in order for bills to “have the
force of law,” they ‘‘must have an enpacting
clause showing the authority by which they are
promulgated.”'® Thus the publication of a law
must display iis enacting authority.

The Kentucky case above was cited later
by the same Court when it was found that an
enacting clause was missing from “‘chapter
129, p. 540, of the Session Acts” for 1934.
Regarding this omission the Court said:

By oversight and mistake the constitutionally
required epacting clause was omitted from
the act, thereby rendering it illegal and
invalid.'

The law in question, which was to
“consolidate the county offices of sheriff and
jailer,” was deemed to be “ineffectual” in
accomplishing its objective because it was
published without an enacting clause for some
unknown reason (sec Fig. 4).

In a case in Montana, the validity of a
statute in its statute book (Chapter 199, Laws
of 1937) was being questioned because it had a
faulty or insufficient enacting clause. The State
Supreme Court held the taw invalid stating:

The measure comes before this court in the
condition we find it in the duly authorized
volume of the Session Laws of 1937, and in
determining whether Chapter 199 is invalid
or not we are confronted with 2 factual
situation. It is entirely immaterial how the
defective cmcting clause happens to be a part
of the measure.?

Here again the invalidity of the law, due to
its “‘defective’ enacting clause, was judged by
its condition as it was published in the statutes
books of the State {see Fig. 5). The law had
the enacting clause, ‘““Be it enacted by the
people of Montana.” But this style was only
to be used for measures initiated by the people.
Laws passed by the Legislature were to have a
different enacting clause—"'Be it enacted by the
Legislative Assembly of the State of Montana. "'
As this was a legislative enactment, it was void
for having the wrong enacting clause.

16 Ruling Cose Law, vol. 25, “Stuatmtes,” § 133, p. 884 ; citing L.R.A_1515B, p. 1065.
17 Commonwealth v. lilinois Cent. R. Co., 170 S.W. 171, 175, 160 Ky. 745 (1914).

18 Smith v. Jennings, 67 S.C. 324, 45 S.E. 821, 824 (1903).

19 Siickler v. Higgins, 106 §.W .24 1008, 1009, 269 Ky. 260 {1937).
20 Vaughn & Ragsdale Co. v. State Board of Equalization, 96 P.2d 420, 422 (Mont. 1939).
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540 Acts or TRe GRNERAL, AssEMBLY

CHAPTER 129,

AN ACT providing for the consolidation of the office of Jmller
with that of sheriff in emch countly of the State.

§ 1. The office of jailer is hereby consolidated
with that of sheériff, in each county of the state,
under the provisions of Section 105 of the Constito-
tion. There are hereby transferred to and vested in
the sherifl, all the powers and duties heretofore au-
thorized by law to be exercised or performed by the
Jailer. Wherever in any law of the State, referonce
is mads to the jailer, such reference shall be deemed
to apply to the sheriff, except where the context re-
quires otherwise.

CHAPTERS 198-19% SESSION LAWS

CHAPTER 199

An Act Requiring Licenses for the Operation, Mainte-
nance, Opening or Establishment of Stores in This
State, the Classifying of Such Stores, Prescribing the
License and Filing Fees to Be Paid Therefor and the
Disposition Thereof, and the Powers and Duties of
the State Board of Equalization in Connection There-
with; sad Prescribing Penalties for the Violation
Thereof and Repealing Sections 2420.1, 2420.2, 24203,
24204, 24205, 2420.6, 2420.7, 2420.8, 2i20.9, 2420.10,
2420.11, Revised Codes of Mantana, 1935,

Be It Enacted by the People of the Stale uf Monlana:

Section 1. That from and after the first day of Janu-
ary A. D. 1938, it shall be unlawful for any person, firm,
corporation, association or co-partnership, either foreign
or domestic, to open, cstablish, operate or maintain any

Cuarrer 144 579

CHAPTER 144.

AN ACT to reguiste, control and fix standard waights of wheat
flour and the sixe of packages contsining sams: and to pro-
vide penalties for the violation of this Act
Be it enacted by the Gemeral Assembly of the

Commonwealth of Kentucky:

Each package shall have the net weight printed or
plainly marked on it,

TWENTY-FIFTH LEGISLATIVE ASSEMBLY

CHAPTER 202

An Act Providing the Method for Computing Certain
Deductions Allowable on Mine Taxes in the Production
of Petroleum and Natural Gas in Montans,

Be il enacled by the Legisiative A ssembly of the Stale of Monlana:

Section 1. The state board of equalization in com-
puting the deductions allowable for expenditures under
Section 2090 of the Revised Codes of the State of Mon.
tana on petroleam and natural gas production, shall
compute and allow deductions for any such expenditurea

Fig. 4 — Excerpt from, Acts of the General Assembly of the
Commonwealth of Kentucky, 1934. Chapter 129 (above) was published
Wwith no enacting clause and was thus declared “invalid” in Stickler v,
Higgins, 269 Ky. 260. Chapter 144 (below), from the same statute
book, shows the constitutionally required cnacting clause.

Fig. 5 — Excerpt from, Laws, Resolutions and Memorials of the State
of Montana, 1937. Chapier 199 was published with the wrong type
of enacting clause and thus was held “invalid” by the State Supreme
Court in the Vaughn case, 109 Mont. 52. Chapter 202 (below) shows
the proper style of an cnacting clause for a law of the State,
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In North Carolina a legislative enactrent
for the incorporation of & town and the
regulation of spirituous liquors therein was
challenged because it had no enacting clause.
The law was cited from the statute book as
“Priv. Acts 1887, ¢. 113, § 8" (sec Fig. 6). A
man was indicted with the offense of selling
spirituous liquors in the town and there was a
verdict of guilty. On appeal the State Supreme
Court said there was “‘error” in the judgment
because the law charged against the man was
void, stating:

In the case before us, what purports to be
the statute in question has no enacting clause,
and nothing appears as a substitute for it.
* * % The constitution, in article 2, in
prescribing how statutes shall be enacted,
provides as follows:

“Sec. 23. The style of the acts shall be: “The
General Assembly of North Carolina do
enact.”

It thus appears that its framers, and the people
who ratified it, deemed such provisions wise
and important; the purpose being to require
every legislative act of the legislature to
purport and import upon its face to have been
cnacted by the general assembly.

We are therefore of the opinion that the
supposed statute in question has pot_been
perfected, and is not such in contemplation
of the constitution; that it is wholly
inoperative and vold.?!

This alleged law could not be called a law
pursuant to the constitution, because it existed
in the statute books without an enacting clause
on its face.

In a case in Louisiana, a law was claimed
to be unconstitutionsal based on the fact that it
had no enacting clause as it existed in statute
book (see Fig. 7). The main evidence that the
court used in holding the act unconstitutional

was its status as found within the printed statute
book.

The contention that the statute of 1944 is
unconstitutional is based upon the fact that
it contains no enacting clause. The State
Constitution of 1921, in section 7 of Article
3, provides that:

“The style of the lsws of this State shall ba:
‘Be it enacted by the Legislature of
Louisiana.'"

A mere glance at an official volume of the
acts of 1944, discloses that the statute in
question, Act 303 of 1944, contains no such
enacting clause nor any part thereof, * * #
And from the fact that it does not appear in
the printed volume of acts, we conclude that
the act was originally and finally defective.??

It could not be deduced exactly how the law
came to be with no enacting clause. An
examination of the original journal of the
proceedings of each house could not disciose
whether the enacting clause was present when
the act was passed. The Court thus relied upon
the status of the law in the printed statute book
as proof of the overall status of the law. Thus
the law was said to be “‘originally” defective
because it was deduced that there was no
enacting clause when the act was passed, and
it was “‘finally" defective because it was
printed in the volume of the acts without an
enacting clause.

In a later case, this same court upheld this
decision in declaring that a law was void
because it too was recorded or printed in the
statute books without an enacting clause:

[Tlhe state statute on which both plaintiff
and defendant rely cannot be given effect.
What is reported in La.Acts 1968, Ex. Sess.,
as Act No. 24 is not law because it does not
contain the enacting clause which La.Const.
art, 3, § 7 requires to distinguish legislative
action as law rather than mere resolution or
some other act. Complete sbsence of the
enacting clause renders the statute invalid.?*

Again the invalidity of the law was deduced
by the manner in which it was published (see

21 State v. Posterson, 4 S.E. 350, 352, 98 N.C. 660 (1887).

22 O'Rourke v. O'Rourke, 69 S0.2d 5617, 572, 575 (La. App. 1954).
23 First Nat. Bank of Commerce, New Orleans v. Eaves, 282 So.2d 7451, 743, 744 (La.App. 1973).
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Fig. 8). This decision raises another reason why
the enacting clause must be printed in the public
law book. It is so that citizens can identify it as
a public law as opposed to a resolution,
proclamation, executive order, or administra-
tive rule. The enacting clause distinguishes a
true public law from these other type of acts.

An epacting style of a law generally reads,
“‘Be it enacted,’* while the style of a resolution
usually reads, “'Be it resolved, " or "Resolved,
that.”' Most state constitutions make a
distinction between 2 law and a resolution. The
Constitution for the United States distinguishes
& “resolution” and “‘order” from a “bill”
which can “become a law” (Art. 1, Sec. 7).
They each go through the same basic
formalities with respect to vote and procedure
in Congress, but they are not the same thing.

When we look at the “laws’’ in the *“United
States Code,” how do we know that they are
public laws passed by Congres? For all we
know they could be “‘mere resolutions,” which
carry no force and effect as laws. When we are
charged with a violation of a law from the
**Oregon Revised Statutes,” how do we know
that this is a law from the legislature of Oregon,
as suthorized by the Constitution of Oregon?
There is no enacting clause on the face of the
law to indicate whether it is a law, a resolution,
an order, or an administrative rule. What then
is a resolution?

RESOLUTION. The term is usually employed
to denote the adoption of a motion, the
subject-matter of which would not properly
constitute a statute; such as a mere expression
of opinion; an alteration of the rules; a voie
of thanks or of censure, etc.?

A resolution or order is not a law, but merely
the form in which the legislative body
expresses an opinion,

The general rule is that a joint or concurrent
resolution adopted by the legislature is not a
statute, does not have the force or effect of
law, and cannot be used for any purpose for
which an exercise of legislative power is
necessary.

In Indiana, a joint resolution was passed for
the appropriation of money, which used the
enacting style: ‘‘Be it Resolved by the General
Assembly of the State of Indiana. '’ The State
Constitution allows for the appropriation of
funds to be made only by law. The State
Supreme Court said *‘the resolution is pot law, ”’
as laws for the appropriation of money ‘‘cannot
be enacted by joint resolution. n27

That which is printed in the Revised Statute
books and the U.S. Code could just as well be
resolutions, which carry no force of law. If
these statutes had enacting clauses, all would
know what they were, the authority for their
existence, and how they affect their rights and
cbligations. But they have no enacting clauses,
and thus these publications are not legitimate
publications in law which can be used to charge
citizens with a crime. No enacting clause has
been published with these *‘laws.” They arc
only words of some committee, and thus are
not constitutionally authorized laws which
citizens are obligated to follow or obey.

So we must confront those in government
who try to accuse us of violating a law
published in some code, and ask them what is
the authority for this law to exist? Where is its
enacting authority om its face that identifies it
as a law of the legislature? A law exists not
only in the manner in which it was enacted, but
also in the manner in which it is promulgated
or published. A law cannot validly exist in
printed form without the constitutionally
required enacting clause.

24 Black's Law Dictionary, 2nd cdition, p. 1027.

25 Chicago & N.P.R. Co. v. City of Chicago, 51 N.E. 596, 598 (IIl. 1898); Village of Alramont v. Baliimore & O.5.W. Ry.
Co., 56 N.E. 340, 341, 184 Ill. 47; Yan Hovenberg v. Holeman, 144 S.W.2d 718, 121, 261 Ark. 370 (1940).

26 73 American Jurisprudence, 20d, “Statutes,” § 3, p. 270; cases cited.

27 May v. Rice, 91 Ind. Rep. 546 (1883).
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Federal Laws and Crimes

The issues of authority and law are
cspecially critical in understanding the trend
that has developed in the Federal arena, with
its communistic income tax, oppressive laws,
and activities that invade the domain of the
states.  While many of the basic concepts
dealing with the states on this subject are
applicable to the Federal government, there
also are some aspects unique to the Federal
issues. Many of the problems today may not
truly be usurpation or unconstitutional acts, but
are due 0 a different source of law and thus a
different jurisdiction than what the Constitution
for the United States established. First we need
to understand some basic facts about the
manner of government and jurisdiction that
originally existed.

Federal Criminal Jurisdiction

Jurisdiction, in a governmental sense, is the
authority to apply law over certain objects and
certain acts of persons. Jurisdiction gives a
government the right to use force in applying
this law to bring about its objective. Under the
American system that objective is generally to
exact justice through certain courts pursuant to
constitutional authority, the law of God, and
our common law concepts of right and wrong.

The Constitution for the United States
created a government which has jurisdiction
over certain enumerated subject matter. It is
only in these areas that Congress can enact
laws, and when they do, the Federal Courts are
to enforce the law. But when laws do not come
from an enumerated power, the Federal Courts

are to prevent the U.5. Government or
Congress from applying them.

The U.S. Constitution prescribes what the
“jurisdiction"’ of the Federal government is by
the enumerated powers. That goverament can
regulate foreign and interstate commerce, fix
the standards of weights and measurements,
establish rules of naturalization, establish
uniform laws on bankruptcies, coin money and
provide for the punishment of counterfeiting of
the coins and securities of the United States,
protect the arts and sciences by copyrights and
patents, punish for piracies and felonies
comumitted on the high seas, raise and support
an army and navy, and lay and collect direct
taxes by apportionment, and indirect taxes by
excises, duties, or imposts.

This is about the extent of the jurisdiction
of the United States government. It is only in
these areas that a ‘‘crime (or offense) against
the United States™ can exist, and this is so only
when Congress actually passes a law in one of
these areas.

But an act commirted within a State, whether
for good or a bad purpose, or whether with
honest or & criminal intent, cannot be made
an offense against the United States, uniess
it have some relation to the execution of 2
power of Congress, of to some matter within
the jurisdiction of the United States.’

[TIhe courts of the United States, merely by
virtue of this grant of judicial power, and in
the absence of legislation by Congress, have
no criminal jurisdiction whatever. The
criminal jurisdiction of the courts of the
United States is wholly derived from the
statutes of the United States.?

1 United States v. Fax, 95 U.8. 670, 672 (1877).

2 Manchester v, Massachusetts, 139 U.S, 240, 262 (1890); United States v. Flores, 289 U.S. 137, 151 (1032), .
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Acts of Congress, as well as the constitution,
must generally unite to give jurisdiction (o a
particular court.

The Federal Courts only have jurisdiction
in matters involving an *offense agains: the
United States, " and nothing can be an offense
against the United States unless it is made so
by Congressional act pursuant to the u.s.
Constitution. There is no other source from
which Congress can get authority to make law,
including the Common Law. Thus it has been
said that, **There is no Federal Common Law.”
But the better way of stating this is to say,
“There are no common law offenses (or crimes)
against the United States," In other words,
the common law is not a source for criminal
Jurisdiction as it is in the states.

There is no federal common law. There are
oo offenses against the United States, save
those declared to be such by Congress.
* * * Only those offenses are to be proceeded
against by information or are indictable in
the federal courts which are specifically made
50 by acts of Congress, since the common
law crime of itself has no existence in the
federal jurisdiction.’

By “jurisdiction” is meant the authority of
the Federal courts to hear and decide & matter.
Thus it is even more correct to say that, “The
federal courts have no jurisdiction of common
law offenses, and there is no abstract pervading
principle of the common law of the Union under
which we (the Federal courts) can take
jurisdiction.” Thus where one was charged
for libel on the President and Congress of the
United States, it was held that the Federal

35

Circuit Court had no common law jurisdiction
in the case and the act was not a crime.’

If Congress tries to make a common law
offense a crime (such as libel, theft, burglary,
murder, kidnapping, arson, rape, sodomy,
abortion, assault, fraud, e¢tc.), having no
relation to an enumerated power, it would
simply be an “‘unconstitutional’ act. Congress
can declare nothing to be 2 crime except where
it is based upon a delegated power. Thus the
only thing that can be a crime against the United
States (a Federal crime) is that which comes
from the U.S. Constitution. These concepis
were carly stated by the U.S. Supreme Court:

In relation to crimes and punishments, the
objects of the delegated power of the United
States are enumerated and fixed. Congress
may provide for the punishment of
counterfeiting the securities and current coin
of the United States, and may define and
punish piracies and felonies committed on
the high seas, and offenses against the law
of nations. Art. s. 8. * * * Byt there is no
reference to a common law authority: Every
power is [a) matter of definite and positive
grant; and the very powers that are granted
cannot take effect until they are exercised
through the medium of a law.?

The United States courts are governed in
the administration of the criminal law by the
rules of the common law.® Thus the common
law is not a source of power, but is the means
or instrument through which it is exercised. In
civil matters where general common law rights
of an individual are concerned, the federal
courts are to apply the common law in the state
in which the controversy originated. '

U.S. v. Bedford, 27 Fed, Cas., page 91, 103, Case No. 15,867 {1847).

United States v. Brirton, 108 U.S, 199, 206 (1882); Unired Stares v. Eaton, 144 U.S. 677, 687 (1891); United States v.
Gradwell, 243 U.S. 476, 485 (1916); Donnelley v. United Siates, 276 U S. 5\05, 511 (1927); Jerome v. United States,
318 U.S. 10t, 104 (1942); Norion v, United Siates, 92 Fed.2d 753756 (1937).

W o® -~ o o

Howard v. U.5., 15 Fed. 986 (1896).

United States v. Grossman, 1 Fed.24 941, 950, 951 (1924).

State of Pennsyivania v. The Wheeling &e. Bridge Co., 13 Howard (54 U.5.} 518, 563 (1851).
United States v. Hudson, 7 Cranch (11 U.8.) 32 (1812).

The United States versus Worrall, 2 Dallas 2 U.5.) 384, 391 (1798).

10 Whearon v. Peters, B Peters (33 U.S.) 591, 658 (1834); Erie R. Co. v. Tomptins, 304 U.S. 64, 78 (1937).
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While the Statute at Large was cited, the U.S.
Code was also included - 42 U.S.C., ¢c. 7
(Supp.).” This case was the turning point of
our judicial system, at least in regards to
criminal matters. The decision was. perhaps by
the narrowest margin ever. The Chief Justice
Charles E. Hughes had been against the New
Deal legislation of Roosevelt and his socialists
friends. But when Roosevelt came out with his
outlandish antics to *‘pack the court” with his
cronics, the act became 2n embarrassment to
the court and to Hughes. Even though Hughes
let it be known he was against the Social
Security Act, he withheld making a definite
vote, The vote was 4 o 4 on the maner. But
the Jewish justice, Cardozo, took hold of the
case and claimed the Act was constitutional.
Chief Justice Hughes apparently did not say
anything, probably to avoid further
embarrassment.

Technically, the Social Security Act was
held by the majority of the Supreme Court to
be uncoanstitutional, or at most was a 4 to 4 tie.
But nonetheless this decision paved the way for
more socialistic legislation, and on all
indictments charging a violation of these laws
appeared the U.S. Code, not the Statutes at
Large. By thc 1940s, the Code effectively
replaced the Statutes at Large in all criminal
proceedings and indictments.

The Nature and Status of the
U.8. Code

With the U.S. Code, the laws of the Statutes
at Large were not only “revised” in content,
but in form and style. When incorporated into
the U.S. Code all titles and enacting clauses
were removed, making the nature of the laws
and their source of authority unknown.

Laws within the Statutes at Large were

37

Acts which were laws, resolutions, or procla-
mations were so designated by their identifying
enacting clauses and titles. But no one can tell
the nature of the *laws" in the U.S. Code.

When the U.S. Code was first published, it
never was stated to be the official laws of the
United States. Rather, it was stated that the
Code was a ‘‘restatement”’ of law; or was only
“‘prima facie evidence of the laws of the United
States.””!! On this matter one Court stated:

The United States Code was not enacted as
a statute, nor can it be construed as such. It
is only a prima facie statement of the statute
law., * * * If coastruction is necessary,
recourse must be bad to the original statutes
themselves. !

This tells us that the United States Code, as
originally established, was not on an equal
plain with the “‘original statutes " or the Statutes
at Large. The evidence of a thing is not the
thing itself. Thus the Code was pot true law.

With the start of regular use of the U.S.
Code, numerous problems arose in that it
contzined mistakes, errors and inconsistencies
as compared to the Statutes at Large. Thus in
1947, Congress enacted several of the Titles
into “positive law, "’ such as the act: *'To codify
and enacted into positive law, Title 1 of the
United States Code.” In doing so they devised
some new terminology:

United States Code.— The matter set forth
in the edition of the Code of Laws of the
United States current at any time shali,
together with the then current supplement, if
any, establish prima facie the laws of the
United States, general and permanent in their
nature, in force on the day preceding the
commencement of the session following the
last session the iegislation of which is
included: Provided, however, That whenever
titles of such Code shall have been enacted

into positive law the text thereof shail be

identified as being either public or private laws.

11 Five Flags Pipe Line Co. v. Dept. of Transportation, 854 F.2d 1438, 1440 (1988); Stephan v. Unlted States, 319 U.S.

413, 426 (1543); 44 Statwtes at Large, Part 1, preface.

12 Murreli v. Western Union Tel. Co., 160 F.2d 787, 788 (1947); aiso. United Siates v. Mercur Corporation, 83 F.2d 178,

180 (1936).
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legal evidence of the Jaws therein contained,

in all the courts of the United States, the
several States, and the Territories and insular
possessions of the United States. !

Note the new term, “legal evidence.” But
what are these titles legal evidence of? It does
not say these Titles of the Code are legal
evidence of the starutes of Congress, or of the
laws of the United States. They are “legal
evidence of the laws therein contained.” In
other words, the fact that the laws are in the
Code, is in itself legal evidence that they exist.
So what! Such a statement really says nothing
at all about the legal nature of those laws. It
doesn’t explain anything about its nature or its
legal status other than its own existence.

This is like saying if a hammer is in your
hand, then that hammer in your band stands as
legal evidence of the hammer in your hand.
But it doesn’t say anything about the legal
nature of the hammer. Is it your hammer, or
is it borrowed, stolen or lost? Is it the property
of the government, or Joe Smith, or the XYZ
corporation? Likewise, saying that the laws
in a book are evidence of those laws in the
book, says nothing at ail about their pature.
Are they Acts of Congress, or of the State of
Florida, or of the United Nations? It does not
say, but only makes the generalized remark that
they are laws. It obviously does not mean that
these laws are constitutionally enacted or exist
constitutionally,

Congress, or lawyers in Congress, have
made this statement to make it appear that there
is a difference between the Code as it was, from
the titles that have been enacted into positive
law. There really is no significant difference
between prima facie evidence and legal
cvidence. Prima facie evidence is legal

cvidence, just as ‘“‘circumstantial evidence is
legal evidence.""'* Even hearsay evidence when
relevant to an issue can be treated as “legal
evidence. !> The term legal evidence is just a
more general term for most types of evidence.

Legal evidence. A broad general term
meaning all admissible evidence, including
both oral and documentary.'®

Whether Congress has enacted a title into
positive law is irrelevant, as it does not change
it into a Jaw of the United States. Onc Federal
Court said that "“Congress’s failure 10 enact 2
title' into positive law has only evidentiary
signiﬁcancc."” In other words, it does not
affect the nature of what it is legally. The Court
further said, “Like it or not, the Internal
Revenue Code is the law.’" It can indeed be
calied law, but what manner of law is it7? Why
did the court not say that it is an act of
Congress? or & law under the Constitution?
Another court said regarding the Code that,
“Enactment into positive law only affects the
weight of evidence.”'® This is because the
Title has gone though extra proofreading and
checking to remove the errors and
inconsistencies. This measure does not change
the legal nature of the Title of the Code, such
as occurs with a bill when it is enacted into law.

The words “legal evidence” were used to
convince people that some change occurred
when in fact it is just a lot of double talk and
docs not change the nature of what the U.S.
Code really is. It really makes no difference if
8 Title has been enacted into positive law, for
its contents cannot be regarded as acts of
Congress because they have no evidence of
being such by way of enacting clauses. The
greatest evidence of true law is that which bears
an enacting clause. A Federal law requires an

13 61 Suatute at Large 633, 638; 1 U.S.C. § 204(a).

14 Hornick v, Bethlehem Mines Corp., 161 A, 75, 77, 307 Pa. 264.

IS Oko v. Krzytanowski, 27 A.24 414, 419, 150 Pa. Sup. 205.

16 Black's Law Dictionary, 2nd edition, p. 44B.
17 Ryan v, Bilby, 764 F.2d 1325, 1328 (1985).
18 United States v, Zuger, 602 F.Supp 889, 851 (1984).
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enacting clause to make it a law coming from
the authorized source—Congress.

The object of an enacting clause is to show
that the act comes from a place pointed out
by the Constitution as the source of power. 18

The laws in the U.S. Code are unnamed;
they show no sign of authority; they carry with
them no evidence that Congress or any other
lawmaking power is responsible for them.
They lack the essential requisites to make them
a law authorized under article 1 of the
Constitution for the United States.

Look back at the cases cited which stated _
that the criminal jurisdiction of the United
States exists only by acts of Congress pursuant
to the Constiwtion. If the question is put forth
to a Federal Court whether the Code cited in
an indictment is an act of Congress, they could
not rightfully say it is. If the court says it is,
it should be asked, where is the congressional
enacting clause for that law as required by 61
Statutes at Large 633, 634, § 10172° If no such
clause appears on the face of the law, it is not
an act of Congress. No criminal jurisdiction
exists without a bona fide act of Congress. The
argument in such & case is that the indictment
does not set forth a case arising under the
Constitution, as there is no act of Congress with
2 duly required enacting clause. Thus there is
no subject matter jurisdiction pursuant to the
federal judicial power defined in Art. III, § 2.

Nowhere does it say in the Code, or in
pronouncements by Congress or the courts, that
the laws in the U.S. Code are acts of Congress.
In fact, the Code is always regarded as
something different from the Statutes at Large:

But no one denies that the official source to
find United States laws is the Statutes at
Large and the Code is only prima facie
evidence of such laws.2!

39

STATUTE. State laws are generally called
Session Laws (occasionally Acts); while
federal taws are called Public Laws such as
Public Law 89-110 which is the Voting Rights
Act of 1965 and which can be found in 79
Statutes at Large 437 (1965), the latter being
the official and preferred citation.?

The Statutes at Large are recognized by
everyonc to be the “‘official” publication of
Federal laws. Why is not the U.S. Code, even
when enacted into “‘positive law,™ ever called
the “official source of United States laws?”
Could it be because the “laws™ in the Code are
only the decrees of some committee?

Positive Law

The term “‘positive law"’ is also misleading.
Positive law is a general designation for a ‘‘law
that is actually ordained or established, under
human sanctions, as distinguished from the law
of nature or natural law.”? Any rule or law
established and written out by human agency is
positive law. In this sense the U.S. Code was
from the beginning a type of positive law,
being written and established by human
sanctions—i.e., the Committee of the House of
Representatives.

The U.S. Code is also declared to be a
codification of “‘all the general and permanent
laws of the United States.*” But the articles of
war, a treaty, or an executive order can also be
called “general and permanent laws of the
United States,” or “'positive law."” They are
laws that exist under the United States, but they
are clearly of a different nature than acts of
Congress which a citizen can be indicted for
violating. We thus come again to the question
of authority. What is the authority for citizens
to follow the “laws" in the U.S. Code? None
legally exists unless one acquiesces to such law.

19 Ferrill v. Keel, 151 S.W. 265, 272, 105 Ark. 380 (1912).

20 In § £02, Congress also esublished the “resolving clause” style that is to be used on all joint resolutions.

21 Royer's, Inc. v. United States, 265 F.2d 615, 618 (1959).

22 Edward Bander, Dictionary of Selected Legal Terms and Mazims, 2n0d edition, Oceana Publications, 1979, p. 78.
23 Bouwvier's Law Dictionary, Banks-Baldwin Law Pub., Cleveland, 1948, p. 955.
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When Congress enacts sections of the Code
into positive law they do so by passing a law,
as they did with Title 18, stating to the effect:

That Title 18 of the United States Code,
entitled “*Crimes and Criminal Procedure™,
is hereby revised, codified, and enacted into
positive law, and may becited as 18 U.S.C.,
§_ ", as follows:2

The text of Title 18 then follows. The
measure does not really change anything since
this Tite had already been positive law just as it
had already been codified. The State
Legislatures often do the same thing with their
Revised Statutes. They pass a law saying that the
material in a certain collection of books is law.
But it is fundamental that nothing can become a
law just because the legislature says it is law,

{N]othing becomes a law simply and solely
because men who possess the legislative
power will that it shall be, unless they
express their determinstion to that effect, in
the mode pointed out by the instrument
which invests them with the power, and under
all_the forms which that instrument has

rendered essential. 2’

The “‘forms™ of legislation include the title
and enacting clause, which are both essential
aspects of a law, This excerpt was quoted by
the Supreme Court of Arkansas, who also said:

All those rules and solempitics, whether
derived from the common law or prescribed
by the Constitution, which are of the

essentisls of law making, must be observed

and complied with, and, without such
observance and compliance, the will of the
Legislature can have no validity as law.?

The U.S. code has none of the forms and
solemnities that are essential to make it law
which citizens in America are subject to, and
Congress cannot make it law by its say-so.

It might be argued that the U.S. Tite in
question has an cnacting clause and title as it
exists in the Statutes at Large, and this is

sufficient for the text of the entire Title of the
Code. In the past some courts did hold that the
titles on the specialized codes were sufficient
for the entire code. Title 18 thus could only be
called valid laws of the United States if its
contents are cited from the Statutes at Large.
But the government never cites Title 18 from
the Statutes at Large on indictments, it only
cites it as published in the U.S. Code, which
has absolutely no enacting clauses on its face.
It is always 18 U.S.C. § 1951, instead of the
62 Stat. Lg. 1084. The difference is critical.

The U.S. Code is not law of Congress, but
it has fooled everyone because the {aws used in
it by the committee were based upon laws once
passed by Congress. If Congress passed some
laws which were then codified by the Russian
government, which code was later recognized
by Congress, no one would accept laws cited
from the Russian code as valid law of Congress.
A Russian law against forgery cannot be
charged against us just because an identical law
exists in our State. Now suppose, for instance,
I listed some laws for you to follow such as:

® You shall not steal.
® You sheall not murder anyone.
¢ You shall not kidnap anyone.

® You shall not commit adultery.

Now let me ask you, is there any authority
behind these laws I have written and declared?
Nearly everyone would say there is because
they recognize that God issued similar laws,
and thus there is authority behind them. But
God did not issue these laws or enact them as
law, I did. I never said they are laws of God
but are my laws. They thus have no authority
as law because I am not a source of law to which
you are subject. There is no legal relationship
between you and myself, just as there is no
legal relationship between you and the “Law
Revision Counsel”’ that drafted the U.S. Code.

24 62 Statutes At Large, 683, Junc 25, 1948,

25 Caine v. Robbins, 131 P.2d 516, 518 (Nev. 1942). citing Cooley's Constitutional Limitations, 6th Ed., p. 155,

26 Vinsant, Adm x v. Knax, 27 Ark. 266, 277 {1871).
»
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-6

Procedure, Jurisdiction & Arguments

Now that this material of law has been
presented, we next need to know how to
properly use it in court or against government
encroachment. Since this information can have
a devastating affect on the very foundation of
the current corrupt legal system, just arguing
that the Jaws used against a person are not valid
will not be very effecrual. Even though there is
no argument that can be raised against this
material, judges will be motivated to set it aside
or rule against it because their love of money
is greater than their love of law and justice,

This material, however, can be used in
different ways which will force bureaucrats and
judges to accept it, or commit obvious acts of
usurpation and corruption. The material can
be used or presented by way of affidavit,
abatement, habeas corpus, memorandum and
motion to dismiss, or demurrer. In each case
the main issues are that of no valid law, fraud,
and lack of subject matter jurisdiction. It is
important to understand how this materjal
directly affects the jurisdiction of the court.

There have been, of course, many wrong
and erroneous arguments upon the subject of
jurisdiction. Most people readily see the results
of a corrupt and spiritually debauched society,
cconomy and government, and want nothing to
do with it, so they make up some Jurisdictional
argument to “‘get out of the system.” While
the general concept secms right, the arguments
about jurisdiction have not been legally sound.
So we need to accurately understand the matter
of jurisdiction in the criminal system.

Criminal Jurisdiction

Jurisdiction, in terms of the authority of a
court, is of two main types, as Judge Cooley
states:

The proceedings in any court are void if it
wants jurisdiction of the case in which it has
assumed to act. Jurisdiction is, firss, of the

subject-matter; and, second, of the persons
whose rights are to be passed upon.

Both types of jurisdiction are required in
criminal matters.

To try a person for the commission of a

crime, the trial court must have jurisdiction

of both the subject matter and the person of
the defendant,’

Personal jurisdiction, or the authority to
judge 2 person, is primarily one of venue or
procedure. Generally, if one is standing in a
court, it has some degree of jurisdiction over that
person. Thus if one is named in a suit, but is
“absent™ from court by being “‘either in prison
or by escape, there is a want of jurisdiction over
the person, and the Court cannot proceed with
the trial.” 3 In some cases certain irregularities
in procedural matters, suck as not having a
complaint or sffidavit signed, or failure to
apprise the defendant of the nature and cause
of the accusation, can affect personal
jurisdiction. But such irregularities in obtaining
personal jurisdiction may be “waived.”
Thus, “jurisdiction of the person may be
conferred by consent and by pleading to the
merits of this case.” ¢ Also, “any lack of
jurisdiction over the person is waived by his

I Thomas M. Coaley, A Treatise on the Constitutional Limitations, Litle, Brown, & Co., Bosion, 1883, p. 493,

2 21 American Jurisprudence, “Criminal Law,” § 338, p, 588.

3 State v. Brown, 64 8.W .24 841, 849 (Tenn. 1933).
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appearance through counsel.” It is also true
that any irregularities in procedural matters
which might iphibit personal jurisdiction can be
corrected and the case retried.

The jurisdictional arguments most patriots
have been raising in recent times deal with
personal jurisdiction, that is, they claim the
court has no jurisdiction to try them personally.
But one can not simply claim a lack of personal
jurisdiction without any legal grounds and then
expect the court to just dismiss the matter.

In summary, it is rare to have an issue
regarding personal jurisdiction that will
completely stop proceedings or end the action
against a person. One of the few exceptions is
if the person is a foreign ambassador or
dignitary with diplomatic immunity, in which
a treaty exists with his country.

Some have asserted that they are a
“non-resident’’ or a “‘non-resident alien” and
thus do not come under the jurisdiction of the
courts or laws of Congress or the State. But it
matters not where one lives or if he is & citizen
or alien, for all in the land are subject to the
Jaws of the nation. Aliens cannot come to this
country and violate laws with impunity and then
claim our courts are powerless to try and punish
them for their acts. The courts do have
jurisdiction over aliens. If you go to Mexico
and break their laws and claim that you are a
nonresident alien or America citizen it isn't
going to hold any water. If that is your only
defense you will end up in a Mexican prison.

Jurisdictional arguments, to be of any
merit, even in the present day de facto courts,
have to be based upon some concept of law that
would have had merit 150 years ago. All of
the popular jurisdictional arguments used today
fail this test. But by Divine Providence a flaw
has been placed within the current corrupt legal

system, one which causes it to exist and operate
without any actual jurisdiction to which citizens
are subject. This flaw relates to subject matter
jurisdiction, not personal jurisdiction. The
system that has gprown up around us has a defect
which causes a lack of subject matter
jurisdiction in the courts, which means that no
criminal case can be lawfully tried.

But it is important that one know of this
defect so it can be asserted against officials or
in coun, for if it is not, then it is as though the
defect doesn’t exist. The key then lies in
understanding subject matter jurisdiction.

Subject Matter Jurisdfetion

Jurisdiction of the subject matter involves
the actual thing involved in the controversy. In
civil matters it is usually some property or
money in dispute, or it might be the tort or
wrong one commitied against another, or it
might be a contract, marriage, bankrupicy,
lien, or will that is in dispute. If the property
or thing in dispute never existed there would
be no subject matter jurisdiction.

In criminal proceedings the thing that forms
the subject matter is the crime or public offense
that is allegedly committed.

The subject-matter of a criminal offense is

the crime ltself. Subject-matter in its-
broadest sensc means the cause; the object;

the thing in dispute.®

Most cases in which there would be 8 want
of subject matter jurisdiction are self evident.
If a subject matter or crime is outside the
territorial jurisdiction of the court, then the
court would not have jurisdiction over the thing
or crime involved. Also, certain types of
courts arc given the authority, either by
constitutional grant or statute, to hear certain
types of cases. A federal tax court has subject
matter jurisdiction over federal tax matters, not

4  Smith v. Stare, 148 S. 858, 860 (Al1. App. 1933).

5 Srate v. Smith, 70 A.24 175, 177, 6 N.J. Super. 85 (1949).

&  Stilwell v. Markham, 10 P.2d 15, 16 (Kan. 1932).

289




over state tax matters or over bankruptey cascs.
A probate court has jurisdiction over a wili, but
has no subject matter jurisdiction over the
crime of burglary. A Justice of the Peace who
is given authority to hear misdemeanor cases,
has no subject matter jurisdiction to hear any
felony cases.

it thus is said in a general sense that subject
matter jurisdiction refers to the power of the
court to hear and decide a case, or a particular
class of cases; this is because jurisdiction of a
court is derived from law (constitution or
statute), and cannot be conferred by consent.

The law crestes courts and defines their
powers. Consent cannot suthorize a judge
to do what the law bas not given him the
power to do. 4

Because subject matter jurisdiction is a
matter of law and authority of the court to hear
a matter, the accused can not waive the lack of
it, or even give his consent to it if it does not
exist. Thus, the issue of subject matter
jurisdiction can be raised at any time during the
case, cven after a plea has been entered.

Jurisdiction of the subject matter is derived
from the law. It can neither be waived por
conferred by consent of the accused.
Objection to the court over the subject matter
may be urged at any stage of the proceedings,
and the right to make such an objection is
pever waived. However, jurisdiction of the
person of the defendant may be acquired by
consent of the accused or by waiver of
objections.?

(1]t is everywhere held that jurisdiction over
subject matter or cause of action cannot be
conferred upon a Court by consent or waiver,
but may be questioned =t any stage of the
ptoceedings.9

43

Even if one fails to raise the issue of the
lack of subject matter jurisdiction at trial, he
can still raise the issue upon appeal.

It is elementary that the jurisdiction of the
court over the subject matter of the action is
the most critical aspect of the court's
authority to act. Without it the court lacks
any power to proceed; therefore, a defense
based upon this lack cannot be waived and
may be asserted at any time. Accordingly,
the appeliants may raise the issue of
jurisdiction over the matter for the first time
on appeal sithough they initially failed 10
raise the issue before the trial court.'®

A reviewing court is required to considered-
the issue of subject matter jurisdiction even

where it was oot raised below in order to

avoid an unwarranted exercise of judicial

authority.!!

There is nothing that one can do, or fail to
do, that would cause the issue of subject matter
jurisdiction to be lost. Even if a person pleads
guilty he can raise the issue later on if the
subject matter jurisdiction never existed.

Subject matter jurisdiction cannot be
conferred by a guilty plea if it does not
otherwise exist.

The guilty plea must confess some punishable

offense to form the basis of a sentence. The

effect of a plea of guilty is a record admission

of whatever is well alieged in the indictment.

If the Iatter is insufficient the plea confesses

nothing. 12

In this case a man was charged with a

“felony-theft charge” to which he entered into
a plea bargain and pleaded guilty. But the facts
alleged in the indictment did not constitute the
offense charged. There thus was no subject
matter jurisdiction, and the conviction was
void.

T Singleton v. Commonwealth, 208 5.W.2d 125, 327, 306 Ky. 454 (1948).
8 21 American Jurisprudence, 2pd, *Criminal Law,* § 339, p, 589.

9 Harris v. Siate, 82 A.2d 387, 389, 46 Del. 111 (1950).

10 Matter of Green, 313 S.E.2d 193, 195 (N.C.App. 1984).

L1 Honomichi v. State, 333 N.W.24 797, 799 (S.D. 1983).

12 People v. McCarry, 445 N.E.2d 298, 304, 94 1]1.2d 28 {1983). cascs cited.
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There are many cases where a person was
convicted and put into prison, then upon
discovery of a lack of subject matter jurisdiction,
submitted a habeas corpus based upon the
jurisdictional defect, and was released.

Subject matter jurisdiction involves more
than having the right offense for the right court.
Even if the court has jurisdiction over the type,
class or grade of crime committed, it will still
lack subject matter jurisdiction if the law which
the crime is based upon is invalid, void,
unconstitutional, or nonexistent.

Jurisdiction over the subject matter of action
is essential to power of court to act, and is
conferred only by constitution or by valid
statute. 2

The court must be suthorized to hear a
crime, and have a valid law that creates a
crime. Thus the crux of subject matter
jurisdiction is always the crime or offense. If a
law is invalid there is no crime; if there is no
crime there is no subject matter jurisdiction.

If & criminal surute is uncoastitutional, the
court lacks subject-matter jurisdiction and
cannot proceed to try the case.!*

In a case where a man was convicted of
violating certain sections of some laws, he later
claimed .that the laws were unconstitutional
which deprived the county court of jurisdiction
to try him for those offenses. The Supreme
Court of Oregon held:

If these sections are unconstirutional, the law
is void and an offense created by them is not
& crime and s conviction under them cannot
be a legal cause of imprisonment, for mo
court can acquire jurisdiction to try a person
for acts which are made criminal only by an
unconstitutional law.!?

In Wisconsin a case involved a charge for
violating a law which had actually been
repealed. There was a motion hearing on the
issue of whether the court had subject matter

jurisdiction, and the Supreme Court held:

Where the offense charged does not exist,
the trial court lacks jurisdiction.'®

In a case in Minnesota, a man was charged
with the offense of “Being an Habitual
Offender.” But the statute did not make this a
crime it only increased the punishment for a
crime. The State Supreme Court said the man
could not be convicted of a crime because the
statute used did not state an offense, which
meant the “‘court was without subject matter
jurisdiction. 17

Aninvalid, unconstitutional or non-existent
statute also affects the validity of the *‘charging
document,” that is, the complaint, indictment
or information. If these documents are void
or fatally defective, there is no subject matter
jurisdiction since they are the basis of the
court's jurisdiction.

When 2 criminal defendant is indicted under
a not-yet-effective statute, the charging
docnment is void.

The indictment or complaint can be invalid
if it is not constructed in the particular mode or
form prescribed by constitution or statute (42
C.1.S., “Indictments and Informations,” § 1,
p- 833). But it also can be defective and void
when it charges a violation of a law, and
that law is void, unconstitutional or non-
existent. If the charging document is void, the
subject matter jurisdiction of & court does not
exist.

The want of a sufficient affidavit, complaint,
or information goes to the jurisdiction of the

13 Brown v. State, 31 N.E2d 73, 77 (Ind. 1941).

14 22 Corpus Juris Secundum, **Criminal Law," § 157, p. 189; citing People v. Katrinak, 185 Cal.Rptr. 869, 136 Cal.App.3d

145 (1982,
15 Kelley v. Meyers, 263 P. 903, 908 (Ore. 1928).

16 State v. Christensen, 329 N.W.2d 382, 383, 110 Wis.2d 538 (1983).
17 State ex rel. Hansen v. Rigg, 104 N,W.2d 553, 258 Minn. 388 (1960).

18 Srate v. Dungan, 718 P.2d 1010, 1014, 149 Ariz. 357 (1985).
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court, * * * and renders al proceedings
prior to the filing of 2 proper instrument void
ab initio.!?

Jurisdiction then is brought to a court by
way of a complaint, information or indictment.
If these instruments fail 10 charge a crime, there-
can be no subject matter jurisdiction.

The allegations in the indictment or
information determines the jurisdiction of the
court.?

Where an information charges no crime, the
court lacks jurisdiction to try the accused,
and a motion to quash the information or
charge is always timely !

Without a formal and sufficient indictment
or information, a court does not acquire
subject matter jurisdiction and thus an
dccused may not be punished for & crime.?

One way in which a complaint or
indictment fails to charge a crime, is by its
failure to have the charge based upon a valid or
existing law. Complaints or indictments which
cite invalid laws, or incomplete laws, or
nonexistent laws are regarded as being invalid
on their face. Thus they are said to be “fatally
defective” or “fatally bad." Usually when
such matters occur the accused would have the
complaint or indictment set aside either by a
“motion to quash,” or a “demurrer.” But
with today’s system, if they are not based on
the jurisdictional question, such a motion can
be easily denied.

The crux then of this whole issue of
jurisdiction revolves around law, that is, the
law claimed to be violated. If one is subject to
2 law, they are then under the jurisdiction of
some authority. If a king passes a law then
those who are subject 1o the law are under his
jurisdiction, and they can be judged for the
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violation of the law by the king or one of his
ministers. When a person is outside the king’s
jurisdiction, there is no law he is subject to0.
But the reverse of this is also true, that being,
if there is no law of the king, then there is no
jurisdiction or authority to judge the person,
even if he is the king's subject.

If a crime is alleged but there is no law to
form the basis of that crime, there is no
jurisdiction to try and sentence one even though
they are subject to the legislative body and the
court. There has to be a law, a valid law, for
subject matter jurisdiction to exist.

The current corrupt legal system has in
effect sown its own seeds of destruction by
arbitrarily forming codes and revised statutes.
All complaints or indictments today cite laws
from these codes or revised statute books which
contain no enacting clauses. Laws which lack
an enacting clause are not laws of the legislative
body to which we are constitutionally subject.
Thus if a complaint or information charges one
with a violation of a law which has no cnacting
clause, then no valid laws is cited. If it cites
no valid law then the complaint charges no
crime, and the court has no subject-matter
jurisdiction to try the accused.

No complaint or indictment can allege that
a criminal act has been committed when there
is no law which makes the act a crime. When
common law crimes were prosecuted in state
courts, there were many cases that arose where
the accused claimed the act was not a crime at
common law. Thus when issued a complaint
or indictment, the accused would, before trial,
demurrer to the complaint or file a motion to
quash the complaint based on the fact that the
complaint failed to cite anything that was a
crime. It therefore might be held that the act’

19 22 Corpus Juris Secundum, **Criminal Law,” § 324, p. 390.

20 Ex parte Waidack, 286 Pac. 165, 766 {Okla. 1930).

2t People v. Hardiman, 347 N.W.2d 460, 462, 132 Mich.A,
§ 157, p. 188; citing, People v. McCarry, 445 N.E.2d 298

22 Honomichl v. State, 333 N.W.2d 797, 798 (S.D. 1983).

pp. 382 (1984); 22 Corpus Juris Secundum, “Criminal Law,"
. 94 111.24 28.
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was not a crime at common law, and since there
was no law, the court had no jurisdiction over
the subject matter,

The legal system today does not recognize
common law crimes, and thus the only thing
that is & crime is made so by stawte. If there
is no statute or law for the crime alleged, there
can be no crime, and if there is no crime, there
is no subject matter jurisdiction. If a law does
not exist, or is not constitutional, the complaint
is void and it cannot give subject-matter
jurisdiction to the court.

Error Versus Usurpation

To better understand why this must be an
issue of subject matter jurisdiction, we need to
understand the powers and limitations placed
upon & court by fundamental law.

The jurisdiction of a court is in essence its
authority to hear and decide a matter. But a
court or a judge is in actuality a human agency,
and as such is liable 10 make a mistake or
“error” on some issuc he decides, All of
history is replete with examples of such error
occurring. It is universally recognized that a
court, which has proper jurisdiction, has the
right to be wrong in its judgment.

_ The jurisdiction and authority to enter a
. judgment includes the power to decide a case
\1\'1'cmgly.23

 Jurisdiction, it is agreed, includes the power
to determine either rightfully or wrongfully.
It can make no difference how erroneous the
decision may be.?

Jurisdiction to decide is jurisdiction to make
& wrong as well as a right decision.?

It matters not how unconstitutional a law is,
it matters not how much your rights are

violated, it matters not how arbitrary
government has been in violating due process
of law, a court can rule against you and it is
only regarded as “error’ or a wrong decision.
The judge can give the most incorrect,
erroneous or illogical decision and it is binding
until it is reversed by a higher court.

The power of a court to decide includes the
power to decide wrongly. An erroneous
decision is as binding as one that is correct
until it is set aside or corrected in a manner
provided by law.26

It may be hard for many to accept this
concept, especially in light of the corrupt courts
that exist today. But it would not be a problem
if judges and other leaders were godly men as
prescribed by the Bible:

Moreover you shall select from all the people
able men, such as fear God, men of truth,
bating covetousness; and place such over
them to be rulers (Exod. 18:21).

There was a time in this country that when a
man was elected to office he had to take an path
that he believed in God and believed in a future
state of rewards and punishments. But the
spiritual condition of the nation has taken on an
evil disposition, which has a definite affect on
the nature of the legal system. The result has
been courts which defy the law of God, uphold
unconstitutional laws, support abortion, aliow
property to be taken without due process, and
make other “wrong"’ decisions.

The key then is not to find the right law or
argument to present in court, but to somehow
remove the jurisdiction of the court so that the
right to decide wrongly does not exist. This
can be done by showing that there are no valid
laws charged against you because they do not
have enacting clauses or titles. Without valid
laws there is no subject matter jurisdiction and
any decision rendered is void. There can be no

23 Provance v. Shawnee Mission Unified School, 683 P.24 902, 235 Kan. 927 (1984).
24 Garcia v. Dial, 596 5.W.2d 524, 528 (Tex.Cr.App. 1980); Olson v. Cass Cownty, 253 N.W.2d 179, 183 (N.D. 1977).
25 Pope v. Unired States, 323 U.S. 1, 65 Sup. Cu. Rep. 16, 23 (1944), cases cited.

26 Mayhue v. Mayhue, 706 P.2d 890, 893, note 7 {Okla. 1985).
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valid judgment, either right or wrong, without
this type of jurisdiction.

{N]o authority need to be cited for the
proposition that, when a court lacks
jurisdiction, any judgment rendered by it is
void and unenforceable, * * * apd without
any force or effect whatever.?’

Where judicial tribunals have no jurisdiction

of subject matter, the proceedings are void.2?

Where subject marter jurisdiction does not
exist, any bad, wrong or corrupt decision is
void, but if the jurisdiction exists, a wrong or
erroneous decision is only voidable by appeal.

The test of jurisdiction is the right to decide,
not right decision. Judgments of courts,
which at the time the judgments were
rendered had no jurisdiction, * * * are
absolutely void, and may be attacked and
defeated collaterally. On the other hand,
judgments of courts empowered to hear and
determine issues related to the subject marters
and persons, zithough such judgments may
be illegal and wrong, are simply voidable
and are not open to collatera) artack.?’

The only remedy to correct an error or
illegal decision is by appeal. But the judges of
the appeals court also have the right to make
error or be wrong, and can thus support the
illegal decision of the trial court. But if the trial
court decision was void for lack of jurisdiction,
it cannot be made valid by an appeal decision.

Evea though a void judgment is affirmed on
appeal, it is not thereby rendered vatid. ¥

When jurisdiction is lacking, the court can
do nothing except dismiss the cause of action.
Any other court procecding is usurpation.

Lack of jurisdiction and the improper exercise
of jurisdiction are vitally different Concepts.
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* * * Where the court is without jurisdiction
it has no authority to render any judgment
other than one of dismissal 3!

A judge or court may be in a legal sense
immune from any claims that it is guilty of
corruption because of its improper exercise of
jurisdiction. However, it has no such
protection where it lacks jurisdiction and the
issue has been raised and asserted before
Judgment. Thus when the lack of jurisdiction
has been shown, a judgment rendered is not
only void, but is also usurpation!

Jurisdiction is a fundamental prerequisite 1o
a valid prosecution and conviction, and a
usurpation thereof is a nullity.*?

If [excessive exercise of authority] has
reference to want of power over the subject
matter, the result is void when challenged
directly or collaterally. If it has reference
merely to the judicial method of the exercise
of power, the result is binding upon the
parties to the litigation till reversed * * *
The former is usurpation; the latter error in
judgment.??

The line which separates error in judgment
from the usurpation of power is very
definite, '

Since the laws in use today are invalid on
their face, it deprives the court of subject
matter jurisdiction. For the court to proceed
with trial and make a judgment or sentence after
such a jurisdictional challenge has been made,
it is simply an act of usurpation and treason.
The importance of this material is that it
forces the courts to either completely retract
from enforcing corrupt and ungodly laws, or it
forces them to establish the grounds for

27 Hooker v. Boles, 346 Fed.2d 185, 286 (1965); Homomichi v. State, 333 N.W.2d 797, 799 (5.D. 1983).

28 21 Corpus Juris Secundiom, “Courts,” § 18, p. 25; Peaple v. Mckinnon, 362 N.W.24 809, 812 (Mich.App. 1985},
29 United Siates v, U.S, Fidelity & Guaranty Co., 24 F.Supp. 961, 966 (1938); 47 Am jur 2d, “Judgments,” § 916.
30 Ralph v. Police Court of City of El Cerrito, 190 P.24 632, 634, 84 Ca.App.2d 257 (1948).

3 Garcia v. Dial, 596 S.W.2d 524, 528 (Tex.Cr.App. 1980).
32 22 Corpus tunis Secundum, “Criminal Law," § 150, p. 183.

33 Harrigan v. Gilchrist, 99 N.W. 909, 934, 121 Wis. 127 (1904).
34 Voorhees v. The Bank of the United States, 35 U.S. 449, 474-7% {1836).
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revolution—usurpation and tyranny! There is
no right to commit tyranny or usurpation, and
such acts can be disobeyed or resisted. A
maxim of law states:

A judge who exceeds his office or jurisdiction
is not to be obeyed.

He who exercises judicial authority beyond
his proper limits can not be obeyed with
safety or impunity.**

A judge cannot claim immunity to acts of
usurpation, for the law does not recognize such
acts. Thus one cannot be punished for not
obeying a judgment rendered by usurpation or
want of jurisdiction:

The rule is fundamental that, where the court
has no jurisdiction over the subject marter of
the action, all procesdings in such action are
void. The rule is likewise well settled that

refusal o obc; a void order or judgment is
not contempt. ¢

It should be stated in all fairness that an act
cannot really be classified as usurpation uniess
the problem is revealed and the judge warned
of the simation. The American colonists knew
that it was proper to first warn King George of
his acts of usurpation and tyranny before they
could take action against him. Up to now
judges have escaped being held accountable for
committing usurpation or tyranny for using in-
valid law against citizens. If this is not pointed
out and objected to, it is assumed the accused
has acquiesced to the invalidity of the law.
There must be notice and warning of the matter,

It is often held that a void judgment, or an
act committed without jurisdiction, can be
attacked collaterally, which means it can be
attacked differently from what the law usually
prescribes, as one text writer explains:

There are only two ways to attack a judicial
proceeding, direct and collateral. Any
proceeding provided by law for the purpose
of avoiding or correcting a judgment, is a

direct attack which will be successful upon
showing the error; while an attempt to do
the same thing in any other proceeding is a
collateral attack, which will be successful
only upon showing a want of powcr.”

The American colonists at first attacked the
usurpation and tyranny of King George directly
with petitions and redresses. Later on they
attacked it in a collateral sense by force of arms
and by proclaiming their independence from
that government. However, no act or judgment
can be attacked until it is understood how and
why it is without power or authority. This
material on authority of law can give the people
of this land the right to collaterally attack the
legal system and government.

If one is asked to plead to the charges, it
should be said that you can’t plead at this time
because you believe that the subject matter for
this case is lacking, and you choose first to
submit a motion to dismiss on those grounds.
The government may try to say that, “the laws
in question were lawfully passed by the
Legislature pursuant to the Constitution."”’
Technically this can be said since laws like the
ones in the Revised Statutes (or U.S. Code)
were passed by the Legislature, but this is not
the issue. The issue is not whether the laws
charged against you or laws like them were
passed by the Legislature (or Congress), but
rather that they don't exist in their current state
as valid laws. That is, they fail to follow the
valid form ang style of a law due to the manner
in which they are published or promulgated. If
the court says that the authority for the law is
the legislature, the reply should be, where is
the legislative enacting authority for the law?

The following is an example of a memoran-
dum and motion to dismiss due to lack of
" subject matter jurisdiction. With this argument
you are not asking for the charges to be
dismissed, since legally there are no charges,
but rather that the cause of action be dismissed .

35 See, Maxims of Law, edited by C. Weisman, 63z, 66m.
36 Wolski v, Lippincott, 25 N.W.2d 734, 755 (Neb. 1947).

37 John M. Vanfieet, The Law of Collateral Attack on Judicial Proceedings, Catlaghan & Co., Chicago, 1892, p. 5.
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STATE OF MINNESOTA DISTRICT COURT
COUNTY OF HENNEPIN 4TH JUDICIAL DISTRICT
)
State of Minnesota, ) MEMORANDUM AND
Plaintiff, ) MOTION TO DISMISS
) FOR LACK OF
Vs, ) SUBJECT MATTER
) JURISDICTION
)
John R. Smith, ) Court Case Nos. KX-.95-2125
Accused. ) KO-95-2277
)

COMES NOW THE ACCUSED denying and challenging the jurisdiction of the
above-named court over the subject matter in the above-entitled cause, for the reasons
explained in the following memorandum:

MEMORANDUM OF LAW

I. The Nature of Subject Matter Jurisdiction.

The jurisdiction of a court over the subject matter has been said to be essential,
necessary, indispensable and an elementary prerequisite to the exercise of judicial
power. 21 C.J.S,, “Courts,” § 18, p. 25. A court cannot proceed with a trial or make a
judgment without such jurisdiction existing.

It is elementary that the jurisdiction of the court over the subject matter of the action is

the most critical aspect of the court’s authority to act. Without it the court lacks any

power to proceed; therefore, 2 defense based upon this lack cannot be waived and may
be asserted at any time. Marter of Green, 313 S.E.2d 193 (N.C.App. 1984).

Subject matter jurisdiction cannot be conferred by waiver or consent, and may be
raised at any time. Rodrigues v. State, 441 $0.28 1129 (Fla.App. 1983). The subject
matter jurisdiction of a criminal case is related to the cause of action in general, and
more specifically to the alleged crime or offense which creates the action.
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Not all statutes create a criminal offense. Thus where a man was charged with “a
statute which does not create a criminal offense,” such person was never legally charged
with any crime or lawfully convicted because the trial court did not have “jurisdiction
of the subject matter,” State ex rel. Hansen v. Rigg, 258 Minn. 388, 104 N.W.2d 553
(1960). There must be a valid law in order for subject matter to exist.

In a case where a man was convicted of violating certain sections of some laws, he
later claimed that the laws were unconstitutional which deprived the county court of-
jurisdiction to try him for those offenses. The Supreme Court of Oregon held:

If these sections are unconstitutional, the law is void and an offense created by them is
not a crime and a conviction under them cannot be a legal cause of imprisonrment, for
BO court can acquire jurisdiction to try a person for acts which are made criminai only
by an unconstitutional law. Kelly v. Meyers, 263 Pac. 903, 905 {Ore. 1928).

Without a valid law there can be no crime charged under that law, and where there
is no crime or offense there is no controversy or cause of action, and without a cause
of action there can be no subject matter jurisdiction to try a person accused of violating
said law. The court then has no power or right to hear and decide a particular case
involving such invalid or nonexistent laws.

These authorities and others make it clear that if there are no valid laws charged
against a person, there is nothing that can be deemed a crime, and without a crime
there is oo subject matter jurisdiction. Further, invalid or unlawful laws make the
complaint fatally defective and insufficicnt, and without a valid complaint there is a
lack of subject mater jurisdiction,

The Accused asserts that the laws charged against him are not valid, or do not
constitutionally exist as they do not conform to certain constitutional prerequisites, and
thus are no laws at all, which prevents subject matter jurisdiction to the above-named
court.

The complaints in question allege that the Accused has committed several crimes
by the violation of certain laws which are listed in said complaints, to wit:
Intent to escape tax — M.S. §168.35
No Plates Affixed to Vehicle - M.S, §169.79
No insurance - M.S. §169.797, Subd. 2
No Minnesota Registration — M.S. $168.36
Driving after revocation - M.S. §171.24, Subd. 2
I have been informed that these laws or statutes used in the complaints against
myself are located in and derived from a collection of books entitled “Minnesota

Statutes.” Upon looking up these laws in this publication, I realized that they do not
adhere to several constitutional provisions of the Minnesota Constitution.

Page 3 of 17
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By Article 4 of the Constitution of Minnesota (1857), all lawmaking authority for
the State is vested in the Legislature of Minnesota. This Article also prescribes certain
forms, modes and procedures that must be followed in order for a valid law to exist
under the Constitution. It is fundamental that nothing can be a law that is not enacted
by the Legislature prescribed in the Constitution, and which fails to conform to
constitutional forms, prerequisites or prohibitions. These are the grounds for
challenging the subject matter jurisdiction of this court, since the validity of a law on
a complaint or indictment goes to the jurisdiction of a court. The following explains

in authoritative detail why the laws cited in the complaints against the Accused are not
constitutionally valid laws.

4], By Constitutional Mandate, all Laws Must Have an Enacting Clause.

One of the forms that all laws are required to follow by the Constitution of Minnesota
(1857), is that they contain an enacting style or clause. This provisiod is stated as
follows:

Article IV, Sec. 13. The style of all laws of this State shall be: “Be it enacted by the
Legislature of the State of Minnesota.”

None of the laws cited in the complaints against the Accused, as found in the
“Minnesota Statutes,” 1994, contain any enacting clauses.

The constitutional provision which prescribes an enacting clause for all laws is not
directory, but is mandatory. This provision is to be strictly adhered to as asserted by
the Supreme Court of Minnesota:

Upon both principle and authority, we hold that article 4, § 13, of our constitution, which
provides that “the style of all laws of this state shall be, ‘Be it enacted by the legislature
of the state of Minnesota,”” is mandatory, and that a stamte without any enacting clause
is void. Sjoberg v. Security Savings & Loan Assn, 73 Minn. 203, 212 (1898).

[Add other material here relating to the mandatory nature of enacting clauses]

1II. What is the Purpose of the Constitutional Provision for an Enacting Clause?

To determine the validity of using laws without an exacting clause against citizens,
we need to determine the purpose and function of an enacting clause; and also to see
what problems or evils were intended to be avoided by including such a provision in
our State Constitution. One object of the constitutional mandate for an enacting
clause is to show that the law is one enacted by the legislative body which has been
given the lawmaking authority under the Constitution.

The purpose of thus prescribing an enacting clause—*the style of the acts™—is to establish

it; to give it permanence, uniformity, and certainty; to identify the act of jegislation as
of the general asscrnbly; to afford evidence of its legislative statytory gature; and to

secure uniformity of identification, and thus prevent inadverience, possibly mistake and
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fraud. State v. Parterson, 4 S.E. 350, 352, 98 N.C. 660 (1887); 82 C.1.S. “Siatutes,”
§ 65. p. 104, Joiner v. Srtate, 155 S.E.2d 8, 10, 223 Ga. 367 (1967).

What is the object of the style of a bili or enacting clause anyway? To show the authority
by which the bill is enacted into law; to show that the sct comes from 2 place pointed
out by the Constitution as the source of legislation. Ferrill v. Keel, 151 S.W. 269, 272,
105 Ark. 380 (1912).

To fulfill the purpose of identifying the lawmaking authority of a law, it has been
repcatedly declared by the courts of this land that an enacting clause is to appear
on the face of every law which the people are expected to follow and obey.

The almost unbroken custom of centuries has been to preface laws with a statement in

some form declaring the enacting authority. The purpose of an enacting clause of a statute
is to jdentify it as an act of iegislation by expressing on jts face the authority behind the

&t 73 Am. Jur.2d, “Statutes,” § 93, p. 319, 320; Preckel v. Byrne, 243 N.W. 823,
826, 62 N.D. 356 (1932).

For an enacting clause to appear on the face of a law, it must be recorded or
published with the law so that the public can readily identify the authority for that
particular law which they are expected to follow. The “statutes” used in the complaints
against the Accused have no enacting clauses. They thus cannot be identified as acts
of legislation of the State of Minnesota pursuant to its lawmaking authority under
Article IV of the Coustitution of Minnesota (1857), since a law is maicly identified as
a true and Constitutional law by way of its enacting clause. The Supreme Court of
Georgia asscrted that a statute must have an enacting clause, even though their State
Constitution had no provision for the measure. The Court stated that an enacting
clause establishes a law or statute as being a true and autheatic law of the State:

The enacting clause is that portion of a statute which gives it jurisdictional identity and
constitutional authenticity. Joiner v. State, 155 S.E.2d 8, 10 (Ga. 1967).

The failure of a law to display on its face an enacting clause deprives it of essential
legality, and renders a statute which omits such clause as “a nullity and of no force of
law.” Joiner v. State, supra. The statutes cited in the complaints have no jurisdictional
identity and are not authentic laws under the Constitution of Minnesota.

The Court of Appeals of Kentucky held that the constitutional provision requiring
an enacting clause is a basic concept which has a direct affect upon the validity of a
law. The Court, in dealing with a law that had contained no enacting clause, stated:

The alleged act or law in question is sonamed; it shows no sign of authority; it carries
with it ng evidence that the General Assembly or any other lawmaking power is tesponsible
or answerable for it. * * * By an enacting clause, the makers of the Constitution intended
that the General Assembly should make its impress or seal, as it were, upon each enactment
for the sake of identity, and to assume and show responsibility. * * * While the
Constitution makes this 2 necessity, it did not originate it. The custom is in use practically
everywhere, and is as old as parliamentary government, as old as king’s decrees, and
even they borrowed it. The decrees of Cyrus, King of Persia, which Holy Writ records,
were not the first to be prefaced with a statement of authority. The law was delivered
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to Moses in the name of the Great | Am, and the prologue to the Great Commandments
is no less majestic and impelling. But, whether these edicts and commands be promulgated
by the Supreme Ruler or by petty kings, or by the sovereign people themselves, they have

always begun with some such form as a evidence of power and authority. Commonwealth
v. lllinois Cent. R. Co., 170 S.W. 171, 172, 175, 160 Ky. 745 (1914).

The “laws” used against the Accused are unnamed. They show no sign of authority
on their face as recorded in the “Minnesota Statutes.” They carry with them no
evidence that the Legislature of Minnesota, pursuant to Article IV of the Constitution
of Minnesota (1857), is responsible for these laws. Without an enacting clause the
laws referenced to in the complaints have no official evidence that they are from an
authority which I am subject to or required to obey.

When the question of the “objects intended to be secured by the enacting clause
provision” was before the Supreme Court of Minnesota, the Court held that such a
clause was necessary to show the people who are to obey the law, the -authority for
their obedience. It was revealed that historically this was a main use for an enacting
clause, and thus its use is a fundamental concept of law. The Court stated:

All written laws, in all times and in ali countries, whether in the form of decrees issued
by sbsolute monarchs, or statutes enacted by king and council, or by a representative
body, have, as a rule, expre upon their face the authority by which they were
promulgated or enacted. The almost unbroken custom of centuries has been ta preface
laws with a statement in some form declaring the enacting authority. If such an enacting
clause is a mere matter of form, a relic of antiquity, serving no useful purpose, why
should the constitutions of so many of our states require that all Jaws must have an
enacting clause, and prescribe its form. If an enacting clause is useful and important, if

it is desirable that laws ghal n their fa uthori which they are enacted,
t are t o rch legislative and other rds to
ascertain the authority, theo it is not beneath the dignity of the framers of a constitution,

or unworthy of such an instrument, to prescribe a uniform style for such enacting clause.

The words of the constitution, that the style of all laws of this state shail be, “Be it
enacted by the legislature of the state of Minnesota,” imply that a}l Jaws must be so
expressed or declared, to the end that they may express u i

ir_face the au b
which_they were enacted; and, if they do not so declare, they are not laws of this state.

Sjoberg v. Security Savings & Loan Assn, 73 Minn. 203, 212-214 (1898),

This case was initiated when it was discovered that the law relating to “building,
loan and savings associations,” had no enacting clause as it was printing in the statute
book, “Laws 1897, c. 250.” The Court made it clear that a law existing in that manner
is “void” Sjoberg, supra, p. 214,

The purported laws in the complaints, which the Accused is said to have violated,
are referenced to various laws found printed in the “Minnesota Statutes” book. 1 have
looked up the laws charged against me in this book and found no enacting clause for
any of these laws. A citizen is not expected or required to search through other records
or books for the enacting authority. If such enacting authority is not “on the face” of
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the laws which are referenced in a complaint, then * are not jaws i te;"”
and thus are not Jaws to which I am subject. Since they are not laws of this State, the
above-named Court has no subject matter jurisdiction, as there can be no crime which
can exist from failing to follow laws which do not constitutionally exist.

In speaking on the necessity and purpose that each law be prefaced with an enacting
clause, the Supreme Court of Tennessee quoted the first portion of the Sjoberg case
cited above, and thep stated:

The purpose of provisions of this character is that all statutes may bear upon their faces

a declaration of sovereign authority by which they are enacted and declared to be the

law, and to promote and preserve uniformity in legislation. Such clauses also import a
command of obedience and clothe the statute with a certain dignity, believed in all times
to command respect and aid in the enforcement of laws. Stare v. Burrow, 104 S. W, 526,
529, 119 Tenn. 376 (1907).

The use of an enacting clause does not merely serve as a “flag” under which bills
run the course through the iegislative machinery. Vaughn & Ragsdale Co. v. State Bd.
of Eq., 96 P.2d 420, 424 (Mont. 1939). The enacting clause of a law goes to its substance,
and is not merely procedural. Morgan v. Murray, 328 P.2d 644, 654 (Mont. 1958).

Any purported statute which has no enacting clauseon its face, is not legally binding
and obligatory upon the people, as it is not constitutionally a law at all. The Supreme
Court of Michigan, in citing numerous autherities, said that an enacting clause was a
requisite to a valid law since the enacting provision was mandatory:

It is necessary that every Jaw should show on jts face the authority by which it is adopted
and promulgated, and that it should clearly appear that it is intended by the legislative

power that enacts it that it should take effect as s law. People v, Dettenthaler, 77 N.W.
450, 451, 118 Mich. 595 (1898); citing Swann v. Buck, 40 Miss. 270.

The laws in the “Minnesota Statutes” do not show on their face the authority by
which they are adopted and promulgated. There is nothing on their face which declares
they should be law, or that they are of the proper legistative authority in this State.

These and other authorities then all hold that the enacting clause of a law is to be
“on its face.” It must appear directly above the content or body of the law. To be on
the face of the law does not and cannot mean that the enacting clause can be buried
away in some other volume or some other book or records.

Face, The surface of anything, especially the froat, upper, ot outer part orsurface, That
which particularly offers itself to the view of a spectator. That which is shown by the
language employed, without any explanation, modification, or addition from extrinsic facts
or evidence. Black’s Law Dictionary, 5th ed., p. 530.

The enacting clause must be intrinsic to the law, and not “extrinsic” to it, that is,
it cannot be hidden away in other records or books. Thus the enacting clause is
regarded as part of the law, and has to appear directly with the law, on its face, so that
one charged with said law knows the authority by which it exists.
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IV. Laws Must be Published and Recorded with Enacting Clauses.

Since it has been repeatedly held that an enacting clause must appear “on the face”
of a law, such a requirement affects the printing and publishing of laws. The fact that
the constitution requires “all laws” to have an enacting clause makes it a requirement
on not just bills within the legislature, but on published Jaws as well.”If the constitution
said “all bills” shall have an enacting clause, it probably could be said that their use in
publications would not be required. But the historical usage and application of an
enacting clause has been for them to be printed and published along with the body of
the law, thus appearing “on the face™ of the law.

It is obvious, then, that the enacting clause must be readily visible on the face of a
statute in the common mode in which it is published so that citizens don’t have to search
through the legislative journals or other records and books to see the kind of clause
used, or if any exists at all. Thus a law in a statute book without an enacting clause is
not a valid publication of law. In regards to the validity of a law that was found in their
statute books with a defective enacting clause, the Supreme Court of Nevada held:

Our constitution expressly provided that the enacting clause of every law shall be, “The
people of the state of Nevada, represented in senate and assembly, do enact as follows.”
This language is susceptible of but ope interpretation, There is no doubtful meaning as
to the intention. It is, in our judgment, an imperative mandate of the people, in their
sovereign capacity, to the legisiature, requiring that pll laws, to be binding upon them,
shall, upon their face, express the authority by which they were enacted; and, since this
act comes to us without such authority appearing upon its face, it is not g law.” State of
Nevada v. Rogers, 10 Nev. 120, 261 (1875); approved in Caine v. Robbins, 131 P.2d
516, 518, 61 Nev. 416 (1942); Kefauver v. Spurling, 290 S.W. 14, 15 (Tenn. 1926).

The manner in which the law came to the court was by the way it was found in the
statute book, cited by the Court as “Stat. 1875, 66,” and that is how they judge the
validity of the law. Since they saw that the act, as it was printed in the statute book,
had an insufficient enacting clause on its face, it was deemed to be “not a law.” It is
only by inspecting the publicly printed statute book that the people can determine the
source, authority and constitutiona} authenticity of the law they are expected to follow.

[Add other material here relating to the publication of statutes]

It should be noted that laws in the above cases were held to be void for having no
enacting clauses despite the fact that they were published in an official statute book of
the State, and were next to other laws which had the proper enacting clavses.

The preceding examples and declarations on the use and purpose of enacting clauses
shows beyond doubt that nothing can be called or regarded as a law of this State which
is published without an enacting clause on its face. Nothing can exist as a State law
except in the manner prescribed by the State Constitution. One of those provisions is
that “all laws” must bear on their face a specific enacting style—*Be it enacted by the
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Legislature of the State of Minnesota.” (Minn. Const., Art. IV, Sec. 13). All laws must
be published with this clause in order to be valid laws, and since the “statutes” in the
“Minnesota Statutes” are not so published, they are not valid laws of this State.

V. The Laws Referenced to in the Complaints Contain no Titles.

The laws listed in the complaints in question, as cited from the “Minnesota Statutes,”
contain no titles. All laws are to have titles indicating the subject matter of the law,
as required by the Constitution of Minnesota:

Article IV, Sec. 27. No law shall embrace more than one subject, which shall be expressed

in its title,

By this provision a title is required to be on all laws. The title is another one of
the forms of a law required by the Constitution. This type of constitutional provision
“makes the title an essential part of every law,” thus the title “is as much a part of the
act as the body itself.” Leininger v. Alger, 26 N.W.2d 348, 351, 316 Mich. 644 (1947).

The title to a legislative act is a part thereof, and must clearly express the subject of
legislation. State v. Burlington & M. R.R. Co., 60 Neb. 741, 84 N.W. 254 (1900).

Nearly all legal authoritics have held that the title is part of the act, especially when
a constitutional provision for a title exists. 37 A.L.R. Annotated, pp. 948, 949. What
then can be said of a law in which an essential part of it is missing, except that it is not
a law under the State Constitution.

J This provision of the State Constitution, providing that every iaw is 10 have a title
expressing one subject, is mandatory and is to be followed in all laws, as stated by the
Supreme Court of Minnesota:

We pointed out that our constitutional debates indicated that the constitutional requirements
relating (o enactment of statutes were intended to be remedial and mandatory, —remedial,

as guarding agg_:ggtt recognized evils_aris mg from loose and dangerous methods of
conducting legislation, and mandatory, as compliance by the legislature wj

tion on its part to protect j Wat
lbe validity of stafules should depend on compliance with such requirements -

J v. King, 286 N.W. 311, 313 (Minn. 1939),

«» The constitutional provisions for a title have been held in many other states to be
mandatory in the highest sense. State v. Beckman, 185 S.W.2d 810, 816 (Mo. 1945);
Leiningerv. Alger, 26 N.W.2d 384, 316 Mich. 644; 82 C.J.S. “Statutes,” § 64, p. 102. The
provision for a title in the constitution “renders a titte indispensable™ 73 Am. Jur. 2d,
“Statutes,” § 99, p. 325, citing People v. Monroe, 349 I11. 270, 182 N.E. 439. Since such
provisions regarding a title are mandatory and indispensable, the existence of a title is
necessary to the validity of the act. If a title does not exist, then it is not a law pursuant
to Art. IV, Sec. 27 of the Constitution of Minnesota (1857). In speaking of the
constitutional provision requiring one subject to be embraced in the title of each law,
the Supreme Court of Tennessee stated:
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That requirement of the organic law is mandatory, and, unless abeyed in every instance,
the legislation attempted is invalid and of no effect whatever. Stare v. Yardley, 32 S.W.
481, 482, 95 Tenn. 546 {1895).

To further determine the validity of citing laws in a complaint which have no titles,
we must also look at the purpose for this constitutional provision, and the evils and
problems which it was intended to prevent or defeat.

One of the aims and purposes for a title or caption to an act is to convey to the
people who are to obey it the legislative intent behind the law.
The constitution has made the title the conclusive index to the legislative intent as to what

shall have operation. Megins v. City of Duluth, 106 N.W. 89, 90, 97 Minn. 23 (1906);
Hyman v. State, 9 S.W. 372, 373, 87 Tenn. 109 (1888).

In ruling as to the precise meaning of the language employed in a statute, nothing, as
we have said before, is more pertinent towards ascertaining the true intention of the
legislative mind in the passage of the enactment than the legislature's own interpretation
of the scope and purpose of the act, as contained in the caption. Wimberly v. Georgia
S. & F.R. Co., 63 S.E. 29, 5 Ga. App. 263 (1908).

Under a constitutional provision * * * requiring the subject of the legislation to be expressed
in the title, that portion of an act is often the very window through which the legislative
intent may be seen. State v. Clinton Counry, 76 N.E. 986, 166 ind. 162 (1906).

The title of an act is necessarily a part of it, and in construing the act the title should be
taken into consideration. Glaser v. Rothschild, 120 S.W. 1, 221 Mo. 180 (1909).
\

Without the title the intent of the legislature is concealed or cloaked from public
view. Yet a specific purpose or function of a title to 2 law is to “protect the people
against covert legislation” Brown v. Clower, 166 S.E.2d 363, 365, 225 Ga. 165 (1969).
A title will reveal or give notice to the public of the general character of the legislation.
However, the nature and intent of the “laws” in the “Minnesota Statutes” have been
concealed and made uncertain by its nonuse of titles. The true nature of the subject
matter of the laws therein is not made clear without tities. Thus another purpose of-
the title is to apprise the people of the nature of legislation, thereby preventing fraud
or deception in regard to the laws they are to follow. The U.S. Supreme Court, in
determining the purpose of such a provision in state constitutions, said:

The purpose of the constitutional provision is to prevent the inclusion of incongruocus and

unrelated matters in the same measure and to guard against jnadvertence, stealth and
ud j islation. * * * Courts strictly enforce such provisions in cases that fall within

the reasons on which they rest, * * * and hold that, in order to warrant the setting aside
of enactments for failure to comply with the rule, the violation must be substantial and
plain. Posados v. Warner, B. & Co., 279 U.S. 340, 344 (1928); aiso Internat. Shoe Co.
v. Shartel, 279 U.S. 429, 434 (1928).

The complete omission of a title is about as substantial and plain a viclation of this
constitutional provision as can exist. The laws cited in the complaints against the
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Accused are of that nature. They have no titles at all, and thus are not laws under
our State Constitution.

The Supreme Court of Idaho, in construing the purpose for its constitutional
provision requiring a one-subject title on all laws, stated:
The object of the title is to give a general statement of the subject-matter, and such a

general statement will be sufficient to include all provisions of the act having a reasonable
connection with the subject-matter mentioned. ® * * The object or purpose of the clause

in the Constitution * * * is to prevent the perpetration of fraud upon the members of the
Legislature or the citizens of the state in the enactment of laws. Ex parte Crane, 151
Pac. 1006, 1010, 1011, 27 Idaho 671 (1915).

The Supreme Court of North Dakota, in speaking on its copstitutional provision
requiring titles on laws, stated that, “This provision is intended * * * to prevent ail
surprises or misapprehensions on the part of the public.” State v. McEnroe, 283 N.W.
57, 61 (N.D. 1938). The Supreme Court of Minaesota, in speaking on Article 4, § 27
of the State Constitution, said:

This section of the constitution is designed to prevent deception as to the nature or subject

of legisiative enactments. State v. Rigg, 109 N.W.2d 310, 314, 260 Minn. 141 {1961);
LeRoy v. Special Ind. Sch. Dist., 172 N.W.2d 764, 768 (Minn. 1969).

[T]he purpose of the constitutional provision quoted is * * * to prevent misleading or
deceiving the public as to the nature of an act by the title given it. State v. Helmer, 211
N.W. 3, 169 Minn. 221 (1926).

The purposes of the constitutional provision requiring a one-subject title, and the
mischiefs which it was designed to prevent, are defeated by the lack of such a title on
the face of a law which a citizen is charged with violating. Upon looking at the laws
charged in the complaint from the “Minnesota Statutes,” I am left asking, what is the
subject and nature of the laws used in the complaints against me? What interests or
rights are these laws intended to affect? Since the particular objects of the provision
requiring a one-subject title are defeated by the publication of faws which are completely
absent of a titie, the use of such a publication to indict or charge citizens with violating
such laws is fraudulent and obnoxious to the Constitution.

It is to prevent surreptitious, inconsiderate, and misapprehended legislation, carclessly,

inadvertently, or unintentionally enacted through stealth gnd fraud, and simiar abuses,

that the subject or object of a law is required to be stated in the title. 73 Am. Jur. 2d,
“Statutes,” § 100, p. 325, cases cited. :

Tudge Cooley says that the object of requiring a title is to “fairly apprise the people,
through such publication of legislative proceedings as is usually made, of the subjects
of legislation that are being considered.” Cooley, Const. Lim., p. 144. The State
Constitution requires ope-subject titles. The particular ends to be accomplished by
requiring the title of a law are not fulfilled in the statutes referred to in the “Minnesota
Statutes.” Thus the laws charged in the complaints against me are not vatlid laws.

Page 11 of 17

305



60
VI. The Minnesota Statutes are of an Unknown and Uncertain Authority.

The so called “statutes” in the “Minnesota Statutes” are not only absent enacting
clauses, but are surrounded by other issues and facts which make their authority unknown
or uncertain or questionable.

The title page of the “Minnesota Statutes” states that the statutes therein were,
“Compiled, edited, and published by the Revisor of Statutes of Minnesota.” It does
not say that they are the official laws of the Legislature of Minnesota. The official laws
of this state has always been listed in the “Session Laws” of Minnesota. The title page
to the Session Laws makes it clear as to the nature of the laws therein, to wit—"Session
Laws of the State of Minnesota passed during the Forty-Fourth session of the Siate
Legislature.” The Minnesota Statutes states that: “Minnesota Revised Statutes must not
be cited, enumerated, or otherwise treated as a session law” (M.S. 3C.07, Subd. 1).

The “Session Laws” were also published by the Secretary of the State, who historically
and constitutionally is in possession of the enrolled bills of the Legislature which become
State law. The Constitution of Minnesota, Art. IV, Sec. 11 (1857) requires that every
bill which passes both the Senate and House, and is signed by the Governor, is to be
deposited “in the officc of Secretary of State for preservation.” Thus in this state, as
in nearly all other states, all official laws, records, and documents are universally
recognized by their being issued or published by the Secretary of State.

The “Minnesota Statutes” are published by the Revisor of Statutes, and are also
copyrighted by bim or his office. The “Session Laws” were never copyrighted as they
are true public documents. In fact no true public document of this state or any state
or of the United States has been or can be under a copyright. Public documents are
in the public domain. A copyright infers a private right over the contents of a book,
suggesting that the laws in the “Minnesota Statutes” are derived from a private source,
and thus are not true public laws.

The Revisor of Statutes, in the preface to his statute book called “Minnesota °
Statutes,” points out the difference in the various types of arrangements of laws, and
states the following:

In order to understand and use statutory law, it is necessary to know the meaning of the

terms used and the inclusiveness and gughority of the laws found in the various

arrangements. The terms laws, acts, statutes, revisions, compilations, and codes are

often used indiscriminately, but in the following discussion each has a specific meaning.
“Minnesota Statutes,” vol. I, p. x.

The Revisor then proceeds to point out the difference that exists between the
“Session Laws” and that of a compilation, revision or code. He makes it apparent
that the “Session Laws” arc of a different authority than that of compilations, revisions
and codes. The “Minnesota Statutes” are apparently a ‘revision,” which was first
published in 1945 (p. ix). The “Minnesota Statutes” appear to be nothing more than
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a reference book, like “Dunnell Minnesota Digest,” or “West’s Minnesota Statutes
Annotated,” which are also copyrighted. The contents of such reference books cannot
be used as law in charging citizens with crimes on criminal complaints.

The Revisor does not say that the statutes in his book are the official laws of the
State of Minnesota. He indicates that these statutes are only in “theory” laws of the
State (p. xii). There thus are many confusing and ambiguous statements made by the
Revisor as to the nature and authority of the statutes in the “Minnesota Statutes.” It
is not at all made certain that they are laws pursuant to Article IV of the Constitution
of Minnesota. That which is uncertain cannot be accepted as true or valid in law.

Uncertain things are held for nothing. Maxim of Law.
The law requires, not conjecture, but certainty, Coffin v. Ogden, 85 U.S. 120, 124,

Where the law is uncertain, there is no law. Bouvier's Law Dictionary, vol. 2, “Maxims,”
1880 edition.

The purported statutes in the “Minnesota Statutes” do not make it clear by what
authiority they exist. The statutes therein have no enacting authority on their face.
In fact, their is not a hint that the Legislature of Minncsota had anything at all to do
with these so-called statute books. Thus the statutes used against the Accused are just
idle words which carry no authority of any kind on their face. '

VII. Established Rules of Constitutional Construction.

The issue of subject matter jurisdiction for this case thus squarely rests upon certain
provisions of the Constitution of Minnesota (1857), to wit:

Article IV, Sec. 13. The style of all laws of this State shall be: “Be it enacted by the
Legislature of the State of Minnesota.”

Article IV, Sec. 27. No law shall embrace more than one subject, which shall be expressed

in its title.

These provisions are not in the least ambiguous or susceptible to any other
interpretation than their plain and apparent meaning. The Supreme Court of Montana,
in construing such provisions, said that they were “so plainly and clearly expressed and
are so entirely free from ambiguity,” that “there is nothing for the court to construe”
Vaughn & Ragsdale Co. v. State Bd. of Eq., 96 P.2d 420, 423, 424. The Supreme Court
of Minnesota stated how these provisions are to be construed, when it was considering
the meaning of a another provision under the legislative department (Art. 4, § 9):

In treating of constitutional provisions, we believe it is the general rule among courts to

regaerd them as mandatory, and not to leave it to the will or pleasure of a legisiature to

obey or disregard them. Where the language of the constitution is plain, we are not
permitted to indulge in speculation concerning its meaning, nor whether it is the

Fmbodiment of great wisdom. * * * The rule with reference to constitutional construction
is also well stated by Johnson, J., in the case of Newell v. People, 7 N.Y. 9, 97, as
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clause. The Supreme Court of Minnesota has made it clear that Art. 4, § 13 of our
constitution “is mandatory, and that a statute without any enacting clause is void.”
Sjoberg v. Security Savings & Loan Assn., 73 Mion. 203, 212. Being that the statutes
used against me are without enacting clauses and titles they are void, which means
there is no offense, no valid complaints, and thus no subject matter jurisdiction.

The provisions requiring an enacting clause and one-subject titles were adhered to
with the publications known as the “Session Law” and “General Laws” for the State
of Minnesota. ‘But because certain people in government thought that they could
devise a more convenient way of doing things without regard for provisions of the State
Constitution, they devised the contrivance known as the “Minnesota Statutes,” and
then held it out to the public as being “law.” This of course was fraud, subversion,
and a great deception upon the people of this State which is now revealed and exposed.

- There is no justification for deviating from'or violating 4 written constitution. The
“Minnesota Statutes” cannot be used as law, like the “Session Laws” were once used,
solely because the circumstances have changed and we now have more laws to deal
with. It cannot be said that the use and need of revised statutes without titles and
enacting clauses must be justified due to expediency. New circumstances or needs do
not change the meaning of constitutions, as Judge Cooley expressed:

A constitution is not to be made to mean one thing at one time, and another at some

subsequent time when the circumstances may bave so changed as perhaps to make =z

different rule in the case seem desirable. A principal share of the benefit expected from
written constitutions would be lost if the rules they established were so flexible as to

bend to circumstances or be modified by public opinion.* * * [A] court or legisiature
which should allow a change in public sentiment to influence it in.giving to a writtlén
constitution a construction not warranted by the intentjon of its founders, would be justly
/ chargeable with reckless disregard of official oathand public duty; and if its course could
become a precedent, these instruments would be of little avail. * * * What a court is to

do, therefore, is ro declare the law as wrirten. T. M. Cooley, A Treatise on the
Constitwtional Limitations, 5th edition, pp. 54, 55.

There is great danger in looking beyond the constitution itseif to ascertain its mean-
ing and the rule for government. Looking at the Constitution alone, it is not at all
possible to find support for the idea that the publication called the “Minnesota-Statutes”
is valid law of this State. The original intent of Article 4, §13 and §27 of the Constitution
cannot be stretched to cover their use as such. These provisions cannot now be regarded
as antiquated, unnecessary or of littie importance, since “no section of a constitution
sbould be considered superfluous.” Butler Taconite v. Roemer, 282 N.W.2d 867, 870,
(Mina. 1979). The Constitution was written for all times and circumstances, because
it embodies fundamental principles which do not change with time.

Judges are not to consider the political or economic impact that might ensue from
upholding the Constitution as written. They are to uphold it no matter what may result,
as that ancient maxim of law states: “Though the heavens may fall, let justice be done.”
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MOTION
Based upon the above memorandum, the Accused moves that this action and cause
be dismissed for lack of subject matter jurisdiction.
A court lacking jurisdiction cannot render judgment but must dismiss the cause at any

stage of the proceedings in which it becomes apparent that jurisdiction is lacking. United
Stares v. Siviglia, 686 Fed.2d B32, 835 (1981), cases cited.

Nothing can be regarded as a law in this State which fails to conform to the
constitutional prerequisites which call for an enacting clause and title. There is nothing
in the complaints which can constitutionally be regarded as laws, and thus there is
nothing in them which I am answerable for or which can be charged against me. Since
there are no valid or constitutional laws charged against me there are no crimes that
exist, consequently there is no subject matter jurisdiction by which I can be tried in the
above-named court.

CAVEAT

I regard it as just and necessary to give fair warning to this court of the consequences
of its failure to follow the Coastitution of Minnesota and uphold its oath and duty in
this matter, being that it can result in this court committing acts of treason, usurpation,
and tyranny. Such trespasses would be clearly evident to the public, especially in light
of the clear and unambiguous provisions of the Constitution that are involved here
which leave no room for construction, and in light of the numerous adjudications upon
them as herein stated. The possible breaches of law that may result by denying this
motion are enumerated as follows:

1. The failure to uphold these clear and plain provision of our Constitution cannot
be regarded as mere error in judgment, but deliberate USURPATION, “Usurpation
is defined as unauthorized arbitrary assumption and exercise of power.”State ex rel.
Danielson v. Village of Mound, 234 Minn. 531, 543, 48 N.W.2d 855, 863 (1951). While
error is only voidable, such usurpation is void.

The boundary between an error in judgment and the usurpation of judicial power is this:

The former is reversible by an appellate court and is, therefore, only voidable, which
the latter is a nullity. Srate v. Mandehr, 209 N.W. 750, 752 (Minn. 1926).

To take jurisdiction where it clearly does not exist is usurpation, and no one is bound
to follow acts of usurpation, and in fact it is a duty of citizens to disregard and disobey
them since they are void and unenforceable.

[NJo authority need be cited for the proposition that, when a court lacks jurisdiction, any
Jjudgment rendered by it is void and unenforceable. Hooker v. Boles, 346 Fed.2d 285,
286 (1965).

The fact that the “Minnesota Statutes™ has been in use for over forty years cannot
be held as a justification to continue to usurp power and set aside the constitutional
provisions which are contrary to such usurpation, as Judge Cooley stated:
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Acquiescence for no length of time can legalize a clear usurpation of power, where the
people have plainly expressed their will in the Constitution. Cooley, Constitutional
Limirations, p. 71.

2. To assume jurisdiction in this case would result in TREASON. Chief Justice
John Marshall once stated:
We [judges] have no more right 1o decline the exercise of jurisdiction which is given,

than to usurp that which is not given. The one or the other would be treason to the
constitution. Cohens v. Virginia, 6 Wheat. (19 U.S.) 264, 404 (1821).

The judge of this court took an oath to uphold and support the Constitution of
Minnesota, and his blatant disregard of that obligation and allegiance can only result
in an act of treason.

3. If this court departs from the clear meaning of the Constitution, it will be regarded
as a blatant act of TYRANNY. Any exercise of power which is done without the support
of law or beyond what the law allows is tyranny.

It bas been said, with much truth, “Where the law ends, tyranny begins.” Merritr v.
Weish, 104 U.S. 694, 702 (1881).

" The law, the Constitution, does not allow laws to exist without titles or enacting
clauses. To go beyond that and allow the “Minnesota Statutes” to exist as “law” is
nothing but tyranny. Tyranny and despotism exist where the will and pleasure of those
in government is followed rather than established law. It has been repeatedly said and
affirmed as a most basic principle of our government that, “this is a government of
laws and not of men; and that there is no arbitrary power located in any individual or
body of individuals.” Cotting v. Kansas City Stock Yards Co., 183 U.8. 79, 84 (1901).
The Cobstitution requires that all laws have enacting clauses and titles. If these clear
and unambiguous provisions of the State Coastitution can be disregarded, then we no
longer have a constitution in this State, and we no longer live under a government of
laws but a government of men, i.c., a system that is governed by the arbitrary will of
those in office. The creation of the “Minnesota Statutes” is a typical example of the
arbitrary acts of government which have become all too prevalent in this century. Its
use as law is a nullity under our Constitution. '

Dated: February 26, 1996

John R. Smith
5384 Cedar Avenue
Minneapolis, Minnesota

Page 17 of 17

310




66

-7

Our Nonconstitutional Legal System

Many recognize that the legal system today
does not follow constitutiopal law or the
common law, as it once did, but is now
operating under some other law. While it is
generally agreed that we are under a different
Jaw and legal system, its exact nature seems to
be in dispute. It has been said that we are under
admiralty law, equity law and procedure,
administrative rules, public policy, emergency
measures, bankruptcy law, the war powers,
international law, or martial law.

In a sense, all of these concepts are in part
correct, since aspects of each of them are being
arbitrarily followed. But none of them
specifically state or identify the legal problem
and situation. While the cause or source of the
current corrupt law and legal system is to be
found in the spiritual sector, there is a legal
explanation for what is transpiring in the
government and courts.

Constitutional Avoldance

The question many of us have often asked
is, how can those who control the legal and
judicial system avoid conflict with the
constitution while implementing arbitrary and
tyrannical laws and procedures?

The answer is that they make use of a
concept known as *‘constitutional avoidance. ™
By this basic concept it IS never presumed that
the legislature intended to act contrary to the

Constitution or Bill of Rights, or that it ““meant
to exercise or usurp any unconstitutional
authority."' Thus if & statute can be
interpreted two ways, one which conflicts with
the constitution, and one which does not, the
courts will always adopt the interpretation that
avoids constitutional conflict. They will also
dispose of matters by some other means which
does not involve the constitution if available.

The Court will not pass upon a constitutional
question although properly presented by the
record, if there is also present some other
grozund upon which the case may be disposed
of.

Where a case in this court can be decided
without reference to questions arising under
the Federal Constitution, that course is
usually pursued. . 3

A statute must be construed, if fairly
possible, so as to avoid not only the
conclusion that it is unconstitutional but also
grave doubts upon that score.*

Thus & construction or decision which
would be in conflict with the Coastitution is to
be avoided, if another is available that causes
oo conflict. In dealing with what it called a
“nonconstitutional issue’ the U.S. Supreme
Court stated this rule of procedure:

{Tlhe ordinary rule [is] that a federal court
should not decide federal constitutional
questions where a dispositive nox-
constitutional ground is available.

I United Stotes v. Coombs, 12 Peiers (37 U.S.) 72, 75 (1838); San Gabriel Counry Water Dist. v. Richardson, 68 Cal.

App. 297,229 P. 1055, 1056 (1924).

[T O g

Hagans v. Lavine, 415 U.S. 528, 547 (1973).

Ashwander v. Valley Authoriry, 297 U.S. 288, 347 (1933).
Siler v. Loulsville & Nashville R.R. Co., 213 U.S. 175, 193 (1908); Light v. United States, 220 U S. 523, 538 (1810).
Panama R.R. Co. v. Johnson, 264 U S. 375, 390 (1923); United States v. Siondard Brewery, 251 U 5. 210,220 (1919).
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Suppose that a Federal statute required atl
farmers to sell their grain to certain designated
grain mills. One farmer had a contract with
one of these grain mills to sell his grain to them.
When the law is passed he stops sending his
grain to that mill in protest of the law which is
obviously not authorized by the Federal
Constitution. The grain mill thus sues the
farmer and the farmer claims that the stawute
which the grain mill bases its claim upon is
uncoastitutional, But as the record shows that
the farmer was under a contract to sell his
grain, the court holds that the farmer is
required (o sell his grain to the mill, and the
statute appears to be held valid.

That contract became the “‘other ground”
or the “‘nanconstitutional ground " upon which
the matter can be settled. Thus if a non-
constitutional ground exists, as well as an
unconstitutional one, the issue will be decided
upon the nonconstitutional ground to avoid
conflict with the Constitution, no matter how
much the starute involved might conflict with
the Constitution. If there was no contract and
thus no *‘other ground” existed, the court still
would see if the statute could be interpreted in
some reasonable way 50 as to avoid the conflict.

The concept of constitutional avoidance is
basic and somewhat logical and just; but those
who are in control of the current legal system
have taken this principle and have expanded
upon it and made it the basis of the system we
now have. They have intentionally created
other “‘nonconstitutional grounds' and
“issues” to circumvent the application of
constitutional {aw.  They have done this
through legislative action by creating a host of
boards, commissions, agencies, buresus and
trusts which make up & rather new concept of
law and government called *“‘administrative
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law."”" The legal status of these entities is much
like that of a corporation, which is also created
by statute.

The powers granted to an administrative
body may be such as to establish it as a legal
entity, and, although not expressly declared
to be a corporation, it may be considered a
public-quasi corporation.®

The interstate Commerce Commission is a
body corporate, with legal capacity to be a
party gllaimiff or defendant in the Federal
courts. .

When a government is created by & compact
Or constitution, it too is in a sense a legal entity,
or corporate body, but one which exists by the
decree of the people or by the common law.
But these administrative agencies or bodies,
being creatures of statute, have a different
relationship to the people than do the
legislative, executive and judicial bodies
created by the constitution. This point is critical
since the relationship to an entity determines
the suthority for the “‘law" it might make.

These agencies and commissions are not
true constitutional entities and have no common
law authority being that they are created by the
legisiature. But, like a corporation, they also
are not unconstitutional. Rather they are ‘‘non-
constitutional " in nature, which simply means
their existence does not come from the
constitution. Thus, the problems and conflicts
citizens bave with these ““legal entities”’ can be
decided on some ground other than a
constitutional one. It becomes an issue that can
be decided without reference to the
Constitution, as they are not its creatures.

No creature of the Constitution has power to

question its authority or to hold inoperative
any section or provision of it

6 73 Corpus Juris Secundum, "Public Administrative Law and Procedure,” § 10, p. 372, citing Parker v. Unemplovment

Compensation Commission, 214 S.W 2d 529, 358 Mo. 365.

7 Texas & Pacific Railway v. Interstate Commerce Com,, 162 US. 197 (1895). In 2 Am Jur 2d, “Administrative Law."
§ 32.p. 56, it states: “Some administrative agencies sre corporate bodies with legal capacity 1o sue or be sued.”

8 Commonwealth v. Iilinois Cenr. R. Co., 170 S.W. 171,175, 160 Ky. 745 (1914).
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Artificial legal entities are creatures of the
legislature, and are not ‘‘creatures of the
constitution.*’ Therefore they are not bound to
the terms or limitations of the constitution,
except as statute might make them. Thus when
citizens have a conflict with these entities, the
issue can be resolved upon & ‘‘nonconstitutional
ground,” not the constitution. The Internal
Revenue Service is a typical example, as it is
not a creature of the U.S. Constitution nor does
it have common law powers. Itis a mechanism
created by government and thus any conflicts
with it can be decided upon grounds other than
the Constitution - nonconstitutional grounds.

The constitution with its requirements and
limitations has been avoided by creating a
nonconstitutional entity. The activities of such
entities are generally immune from attack as
being unconstitutional. This is especially so
today with the adverse spiritual conditions that
prevail in the Jand.

The Federal Reserve is another example of
this, as it is an artificial iegal entity created by
Congress. While it is true its “Federal Reserve
Notes'' are not constitutional, since such things
are obviously not specifically authorized by the
UJ.S. Constitution, they ziso are not
unconstitutional, since Congress is not printing
or issuing the paper currency. Congress is
clearly prohibited from doing such things since
it is a constitutional entity and its actions are
limited by the Constitution. But a corporation
or trust is mot. So to avoid constitutional
conflict, certain lawyers got Congress to create
an artificial legal entity and then let that entity
issue the paper currency. It is no different if a
corporation would print and issue its own
‘““Monopoly’” money. Such & measure is not
unconstitutional because the corporation is not
a constitutional entity. Thus all constitutional
issues have been avoided with the creation of
the Federal Reserve.

Whatever area these nonconstitutional legal
entities have control over, they function to
avoid conflict with the constimtion and due

process procedures. It is true that we are not
legally bound to follow the laws of these
entities, or to use or accept Federal Reserve
Notes. Since the powers that be have avoided
the Constitution, there must be a way in which
we can legally avoid their nonconstitutional
activities, rules and laws. This can be done by
declaring a lack of suthority and subject matter
jurisdiction because of the lack of valid law
from the Legislature or Congress.

Under the Christian republic of the past the
problems associated with this *‘administrative
law" would have been minimal or less severe.
But America, and the world, has become
plagued with en ungodly spiritual condition
which has magnified these problems. Though
this adverse spiritual problem is the source of
the legal problems and dilemma we face today,
the nature and reasons for it are beyond the
scope of this treatise. But the spiritual realm
does affect the legal realm, and it has made
these legal entitics created by statute a severe
problem with regards to freedom and individual

rights.

Nonconstitutional Laws

A law is constitutional if it conforms to the
written constitution of the state or nation; it is
unconstitutional if it is repugnant to that
constitution. But this is based upon the
presumption that the law was enacted and
passed by the constitutional body which is
authorized to do so. In other words, the law
comes from a “‘creature of the Constimation. ™"

The commissions, committees, o7 revisors
who drafted the codes and the comprehensive
revised statutes in this country are not
“creatures’’ of any constitution. They are a
creation of the legislature or Congress and thus
are creatures of statute. The *‘laws" they write
are not subject to any constitution. Thus any
conflict a citizen might have with their laws is
not subject to a constitutional attack. As
nonconstitutional entities there is no
constitutional issu¢ that can be raised. Thus

313



any constitutional issue raised will be avoided
and the matter decided on other grounds.

Suppose the parliament of France passes a
law that prohibits anyone from having over 200
dollars on them while in public, and any
violation thereof shall be punished by %0 days
imprisonment. That law cannot be calied a
constitutional law from the perspective of the
U.S. Constitution, since it did not come from
Congress. But it also caanot be called
unconstitutional, no matter how oppressive it
is or how contrary it is to the U.S. Constitution.
Such a law could only be regarded as being
“nonconstitutional "’ in nature.

Suppose now that you happen to be charged
with violating this law by the Federal
Government. In your defense you argue in
court that this law violates your rights under
the 4th and Sth Amendments, and is repugnant
to the Constitution. The judge ignores your
arguments and holds that the Iaw is not
“unconstitutional.”” The court would, of
course, be correct but it would seem to you and
everyone else that the court is corrupt and has
no regard for the U.S. Constitution.

When the nature of this law is made known
the decision of the court makes sense. The law
was not & law of Congress, though it might have
been presented as such, but rather was a law
from another legal body. The clue should have
been clear to all by the fact that the law in
question did not have an enacting clause for
Congress that said:

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled.

The law in question was nonconstitutional
because it came from a nonconstitutional
source. This is because the French Parliament
is not subject to the U.S. Constitution. While
you are subject to certain laws that Congress
€an enact under the Constitution, you are not
subject to laws of the French Parliament. But
your failure to raise this fact of the non-
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constitutional law created the implication that
you were subject 1o the law. Your position
should have been that there is no valid Jaw of
Congress on the indictment, which makes the
indictment insufficient, which causes a lack of
subject matter jurisdiction of the court.

The French Parliament cagnot pass any
unconstitutional laws because their legislative
authority does not come from the constitution,
nor are they legally bound to its terms as is
Congress. From our perspective in America,
all laws passed by this assembly are
nonconstitutional, that is, they have no relation
to the U.S Constitution or any state
constitution.  But if one fails to point this
matter out in court, such laws will be used
against him,

This same situation is what is occurring
with the current legal system. The laws we are
being charged with violating are written by
commissions and committees, and are held out
to the public as being laws of the State or
nation. But we are not required to follow these
laws as they do not come from a constitutional
source. Congress and the Suate legislatures
have created these legal entities to write laws
which are based upon laws they once passed,
$0 as to make it appear they are laws of
Congress or the Legislature.

If the California Legislature passes a law
and then the Legislature of Texas copies that
law verbatim and enacts it as a law, no one can
look at what the Legislature of Texas wrote and
enacted and say it is a California law. If a
prosecutor in California had the Texas Statute
book which contains this law and cited from it
on a complaint, would that make a valid
complaint? No, it wouldn’t because the law is
not a law of the California Legislature, as it
does not have the enacting clause of the
California Legislature. The fact that the
California Legislature passed an identical law
is irrelevant because that law is not referred to
in the complaint, Likewise, the laws from the
commissions and committees do not become
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laws of the State Legislature just because they
are similar to laws once passed by that
Legisiawre. The laws of these entities do not
have the enacting clause of the Legisiature.

Let us look at another example of this
problem. Suppose that General Motors
corporation passed a regulation or by-law
which prohibited anyone from parking their car
in neutral gear. You are caught doing so and
your car is towed away by the city, and you are
charged for violating this regulation by the
State. The complaint or indictment might cite
the regulation as GMR 142.65, subd. ¢
(GMR =General Motors Regulations).

If you argue that the law or regulation is a
violation of the Bill of Rights, or is
unconstitutional, you shall not prevail because
General Motors cannot do anything
unconstitutional, Jor can they violate your
rights of life, liberty and property as prescribed
by the Bill of Rights. They can commit torts,
trespasses, false imprisonments, thefts, and
damages, but they can pever write a rule,
regulation or by-law which would violate your
rights under the Constitution. As a
corporation, General Motors is not subject to
the limitations of the Constitution. Only duly
constituted offices, departments or positions
under the constitution, or which exist by the
common law, are subject to the constitution.
Only thesc entities can do something
‘‘unconstitutional.”” Thus your claim that the
law violates your constitutional rights and
exceeds the limits of the Constitution would be
denied and held as frivolous.

It is true that the Regulation of General
Motors (GMR 142.65, subd. c.) is not a
constitutional law, but it also is not an
unconstitutional law. It is a *‘nonconstitutional
law,”” meaning it comes from a source outside
the realm of the coastitution, because General
Motors is not a constitutional entity. The law
passed by General Motors has no_authority

behind it which would make you obligated to
follow it. The law contains no enacting clause
showing that it comes from the State Legisiature
or some authority to which you are subject.
There is no obligation on your part to follow the
law because there is no legal relationship
between you and General Motors. If one is an
employee of General Motors the law might apply
to him, since some manner of legal relationship
then exists. But the law could not apply to
employees of other companies.

Creating an Issue for Trial

The issue of a trial or hearing exists when
the plaintiff and defendant arrive at some
specific point or matter in which one affirms
and the other denics.” In & criminal matter this
issue is that a law has or has not been violated.
But if there is no valid law, or the accused is
not subject to the law in question, no issue can
legally exist as the basis for the peint of
contention does not legally exist.

The current corrupt legal system has
actually sown its own sceds of destruction by
arbitrarily forming codes and statute revisions.
All complaints or indictments today cite laws
from these codes and revised statute books
which contain no enacting clauses. Any law
which fails to have an enacting clause is not a
law of the legislative body to which we are
constitutionally subject. The laws from the
U.S. Code or Revised Statutes of the State are
from another legal entity, that being some
commission or committee.

Since there are no valid laws on the
complaint or indictment, there legally is no
issue before the court. But the court system
creates an issue by asking the accused how he
pleads to the charges. The plea causes an issue
to exist because it creates a controversy. The
controversy relates to what is on the complaint
or indictment because the plea acknowledges
that it is & genuine document.

9 Black's Law Dictionary, 2d ed., West Publishing, 1910, p. 657.
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The very act of pleading to it [an indictment]
admits its genuineness as a record. !

If there is a law on the complaint which is
unconstitutional, or is from another statc or
other legal entity, the violation of that law can
become a triable issue by way of the plea. Thus
when one pleads to a false or invalid charge on
the complaint, he establishes an issuc which
would not have otherwise existed.

The plea forms the issue to be tried, without
which there is nothing before the court or
jury for trial.}!

It is essential to a valid trial that in some
way there should be an issue between the state
and the accused, and without & plea, there could
be no issue.'? If you make a plea of “‘not
guilty " to the charge of violating GMR 142.65,
subd. c, or the law of the French Parliament,
you have admitted or acknowledged that the
law used in the complaint is genuine. It has
now been established that there exists an issue
which zan be tried. When one is charged for
violating & zoning ordinance, driving without a
license, or failure to file an income tax return,
and & plea of ‘‘not guilty"” is made, one has in
cffect acquiesced to the validity of thesc laws.
The only way onc can prevail is by showing
they did not commit them, or by showing they
are unconstitutional. But since these are
nonconstitutiona! laws of some commitiee or
commission, such constitutional arguments will
not work. The one thing that can stop this
procedure is showing a lack of subject matter
jurisdiction, which can be shown because the
laws used have no enacting clauses and are thus
void. It now is an issue of authority for that
law 1o exist as a law of the state or Congress.

When you are charged with a violation of
some *‘Code” of some commitiee, the court
proceedings are in equity since your conflict is
not with & constitutional source of law, or with
a comrmon law crime,
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The legal system today does not recognize
or proceed upon common lew crimes, and thus
the only things that are crimes are made so by
statute (or rather code). A crime exists when
a law exists which prohibits or commands an
action. If there is no law, there can be no
crime, and if there is no crime, there can be no
subject-matter jurisdiction of the court to hear
a matter. A nonconstitutional iaw has the same
effect upon a complaiat or indictment as does
an unconstitutional law or a non-existent law.
It renders the charging instrument void.

A nonconstitutional law is not a law to
which we are subject, so doing what it prohibits
cannot constitute a crime. Thus if General
Motors passes a law requiring all persons to
show up for work by 6:00 A.M. or they will
lose their jobs, it is a noaconstitutional law.
Unless one is an employee of General Motors,
he is not subject to that law and so cannot be
charged for violating it. Because it is a
nonconstitutional law it is has no force and
effect as a law over you and the court lacks
subject matter jurisdiction to try the matter.

Only a constitutionally established
government, or that which exists by the
common law, (sheriffs, constables, coroners,
mayors, ctc.), can do something that is
unconstitutional. Only the State Legislature is
limited by the provisions of the State
Constitution regarding laws enacted. Thus only
the State Legislature can enact an uncon-
stitutional lsw or statute. General Motors,
Inc., or the Parliament of France, can pass all
sorts of rules, regulations and laws, but none
of them can ever be declared unconstitutional.
But they are not valid laws which we are subject
to, for we have no legal relationship to these
entities. Likewise, we have no legal relation-
ship to the commissions which drafied the
modern-day “‘Codes" or “‘Revised Statutes.™

10 Frisbie v. United Stares, 157 U.5. 160, 165 {1854).

11 Kosclelski v. State. 158 N.E. 902, 903 (Ind. 1927); Andrews v. Stale, 146 N.E. 817, 196 Ind. 12 (1925); State v. Acion,
160 Adl. 217, 218 (N.J. 1932).

12 United States v. Aurandi, 107 Pac, 1064, 1065 (N.M. 1910).
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Conclusions and Comments

The comprehensive codes and revised
statutes that exist today are but a clandestine
means 10 subject citizens 1o some legal entity
other than the State Legisiature or Congress.
They also serve as a clandestine means 10 bring
laws into existence that are not limited 1o the
confines of & constitution or the common law,
While these codes were intended to solve the
problem of massive amounts of law, they have
created even bigger problems.

There is no way anyone can say that it was
the intent of the framers of the Constitution,
and the people who adopted it, to have all tities
and enacting clauses stripped away from all the
laws when they are published. Such a measure
totally defeats the purpose for which these
forms of law were intended and thus required
in the State Constitutions. In Washington it was
held that the compilation entitled “Revised
Code of Washington . . . is not the law.""'

It has been repeatedly said that the
comprehensive codes were done for the sake of
“convenience.” 1t also has been said that it
would not be practicable to have the enacting
clause or title precede every law within a
revision or comprehensive code.? But note
thal nothing is ever raised or said about the
constitutionality of such a measure. 1f those in
government are free to do things based solely
upon what they deem to be more practicable or
convenient, then we truly live under an
arbitrary and despotic government.

The necessities of a particular case will nos
justify a departure from the organic law. It
is by such insidious process and gradual
encroachment that constitutional timitations
and povernment by the people are weakened

and eventually destroyed. 1t has been well
said:

"One step taken by the Lepislature or
judiciary in enlarging the powers of
government opens the door for another,
which will be sure to follow, and so the
process goes on until all respect for the
fundamental law is lost, and the powers of
government are just what those in authority
pleasc to make or call them.” Qakley v.
Aspinwall, 3 N.Y. 547, 568.3

Constitutions were written to prescribe
certain ways of doing things, which means
there will no doubt be other means of doing the
same thing which are easier and more
convenient. Governments naturally tend do that
which is easier, more convenient and practica)
for their own sake. Whenever they do so they
always transcend constiturional limitations and
trespass on individual rights, and all of history
attests that this is the result of arbitrary action.

The enacting clause acts as a sign or seal of
constitutional authority of law. A king may
have a seal which indicates his authority. All
things that bear the seal of the king are
recognized as existing by his authority. If a
king’s agent presents a document claiming it is
from the king but has not his seal, many may
believe it is by the authority of the king, though
it is not. This is what the government has done
with the codes and revised stattes. It has
presented to the public a collection of statute
books, claiming they are from the State
Legislature or Congress, but the laws in them
do not have the seal of authority upon them.
They do not have the official enacting clause
upon them 10 indicate they are laws from an
authorized source. They thus are laws which
no one needs 1o respect or obey.

[ R

Village of Rideefield Pari v Bergen Co Bd of T
v.o Burrow, §03 S W 5260527, 119 Tenn 370 (1007

Inre Scif v. Rhay. 61 Wash. (2d) 261, 264, 265, 377 p. (2d) 885 (1963)
This argument is also net sound as the Ulinors revised statuies had been compiled with utles and enaciing clauses.

162 A 2132, 133,135, 62 N J. Super. 133 (19601 citing Srare
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This material deals with the oldest and most basic legal
principle associated with the use of law, one which
today is being grossly ignored and violated.

This ancient principle relates to the enacting authority
of a law, which is necessary to give a law its authority,
authenticity, identity and validity.

Most “law” today exists by way of various codes or
revised statutes, which fail to use this required enacting
authority. This makes these statutory works invalid as
a law which citizens are subject to. 3

Due to this, ali criminal prosecutions, both State and
Federal, are groundless, and the courts are without
without jurisdiction to render any judgment.

Up to now courts have only made “errors” in judgment
which cannot be attacked. This material forces courts

to either dismiss the action or commit “usurpation,” .

which can serve as legal justification for revolution.

Learn how the arbitrary acts of government have,
violated ancient and fundamental prerequisites of law,
to make people subject to oppressive laws.

Here is proof that the “United States Code” and the State
“Codes” or “Revised Statutes” have no authority as law,
and are not laws citizens are obligated to follow.

This material reveals what may prove to be one of the
biggest legal scams ever perpetrated upon the American
people, and one which could contribute to the downfall.
of America's corrupt legal system.
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THE STATE OF NEVADA EX REL. C. C. STEVENSON, ET AL., RELATORS, v. GEORGE TUFLY,
STATE TREASURER, RESPONDENT.
SUPREME COURT OF NEVADA
19 Nev. 391; 12 P. 835; 1887 Nov. LEXIS 4
No. 1260.
January, 1887, Declded

Editorial Information: Prior History

Application for mandamus.

Disposition:
Mandamus denied.

CASE SUMMARY

PROCEDURAL POSTURE: An action was brought fo test the validity of an amendment to the Nevada
constitution authorizing the investment of moneys pledged to educational purposes, in the bonds of any of
the states of the United States.A proposed constitutional amendment did not amend the constitution
where it was not entered upon the journal of both houses, as required, because the constitution could only
be amended as specifically provided.

OVERVIEW: An amendment to the Nevada constitution was proposed regarding the investment of
moneys pledged to educational purposes, in the bonds of any of the states of the United States. No entry
of the proposed amendment was made upon the journal of either house, and the question was whether or
not the omission was fatal to the adoption of the amendment. The couri examined various decisions and
constitutional provisions and heid that Nev. Const. an. 16, § 1, prescribing how amendments were to be
made, was to be specifically followed in order for the constitution to be amended. The court held that
amendments could only be made in the mode provided for within the constitution, and it was necessary for
the proposed amendment to be entered upon the journals. The court held thal the amendment was not
adopted and denied the mandamus.

OUTCOME: The courl denied the mandamus.

LexisNexis Headnotes

Constitutional Law > State Constitutional Operation

Nev. Const. art. 16, § 1 prescribes how amendments may be made without calling a convention.
Constitutional Law > State Constitutional Operation

See Nev. Conslt. art. 16, § 1.

Constitutional Law > State Constitutional Operation
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The object of the provision of Nev, Const. art. 26, § 1 for entering the amendment upon the journals
cannot be doubted or misunderstood. It is to preserve, in the manner indicated, the identical amendment
proposed, and in an authentic form, which, under the constitution, is to come before the succeeding
general assembly. No better mode could have been adopted, when it is considered that, to be effective,
the proposed amendment must be agreed lo by the succeeding general assembly. This thought is much
strengthened by the consideration that the proposed amendment is only required to be entered on the
journals of the first general assembly which acts thereon. This distinction, to our minds, is significant, and
enhances the importance of the constitutional injunction that the proposed amendment shall be entered
on the journals of both houses of the general assembly which first agrees thersto.

Constitutional Law > State Constitutional Operation

If any provision of the Nevada constitution should be regarded as mandatory, it is when it provides for its
own amendment.

Constitutional Law > State Constitutional Operation
Contracts Law > Negotiable Instruments > Enforcement > Joint & Several Instruments

The Nevada Constitution can be amended in but two ways, either by the people, who originally framed i,
or in the mode prescribed by the instrument itself, If the 1ast mode is pursued, the amendments must be
proposed by two-thirds of each house of the general assembly; they must be published in print at least
three months before the next generat election for representatives, it must appear from the returns made to
" the secretary of state that a majority of those voting for representatives have voted in favor of the
proposed amendments; and they must be ratified by two-thirds of each house of the next assembly after
such election, voting by yeas and nays, the proposed amendments having been read at each session
three times on three severa! days in each house.

Constitutional Law > State Constitutional Operation

The constitution is the supreme and paramount law. The mode by which amendments are lo be made
under it is clearly defined. It has been said that certain acts are to be done, certain requisitions are to be
observed, before a change can be effected.

Constitutional Law > State Constitutional Operation
Constitutional Law > Bill of Rights > General Overview
Constitutional Law > Bill of Rights > Fundamental Rights > General Overview

The Nev. Const. Bilt of Rights provides that all political power is inherent in the people. Government is
instituted for the prolection, security, and benefit of the people; and they have the right to alter or reform
the same whenever the public good may require it,

Constitutional Law > State Constitutional Operation
Criminal Law & Procedure > Criminal Offenses > Miscellaneous Offenses > Resisting Arrest >
General Overview

The voice of the people, in their sovereign capacity, can only be of tegal force when expressed at the
times and under the conditions which they themselves have prescribed and pointed out by the
constitution, or which, consistently with the constitution, have been prescribed and pointed oul for them by
statute; and if by any portion of the people, however large, an aitempt should be made 1o interfere with the
regular working of the agencies of government at any other time or in any other mode than as altowed by
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existing law, either constitutional or statutory, it would be revolutionary in character, and must be resisted
and repressed by the officers who, for the time being, represent legitimate government.

Constitutional Law > State Constitutional Operation

Amendments to the constitution can be made only in the mode provided by the instrument itself. A
proposed amendment, if agreed to by a majority of each house of the legislature, must be entered upon
the journals, so that no doubt may arise as to its provisions.

Headnotes

CONSTITUTIGN-AMENDMENT-ENTRY ON JOURNALS OF LEGISLATURE --An amendment was
proposed to the constitution of Nevada, authorizing the investment of moneys pledged to educationat
purposes in the bonds of any of the states of the United States, but no entry of the sama was made upon
the journatl of either house of the legislature: Held, that this omission was fata! to the adoption of the
amendment.

Counsel J. F. Alexander, Attorney-General, for Relators.
Wm. M. Stewart, for Respondent.
The facts are stated in the opinion.
Judges: BELKNAP, J.

Opinion

Opinion by: BELKNAP
Opinion

{12 P. 835} (19 Neav. 391} By the Court, BELKNAP, J.:

This Is an amicable proceeding brought for the purpose of testing the validity of an amendment to the
constitution authorizing the investment of moneys pledged to educational purposes, in the bonds of
any of the states of the United States.

Section 1 of article 18 of the constitution prescribes how amendments may be made without calling a
convention. It reads as follows: "Any amendmaent or amendments to this constitution may be proposed
in the senate or assembly; and, if the same shali be agreed to by a majority of all the members
elected to each of the two houses, such proposed amendment or amendments shall be entered on
their respective journals, with the yeas and nays taken thereon, and referred to the legistature then
next to be chosen, and shall be published for three months next preceding the time of making such
{12 P. 836) choice. And if, in the legislature next chosen as aforesaid, such proposed amendment or
amendments shall be agreed to by a majority of all the members elected to each house, then it shall
be the duty of the legislatura to submit such proposed amendment or amendments to the peopls in
such manner, and at such time, as the legislature may prescribe; and, if the peopie shall approve {19
Nev. 382} and ratify such amendment or amendments by a majority of the electors qualified to vote
for members of the legislature voting thereon, such amendment or amendments shall becamae a part
of the constitution."

At the eleventh session of the legislature, the following proposed amendmaent was agreed to:
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"Resolved by the senate, the assembly concurring, that section 3 of article 11 of the constitution of the
state of Nevada be amended so as to read as follows:

*Sec. 3. Ali lands, including the sixteenth and thirty-sixth sections in every township, donated for the
benefit of the public schools in the act of the thirty-eighth congress to enable the people of the territory
of Nevada to form a state government; the thirty thousand acres of public lands granted by an act of
congress approved July 2, A. D. 1882, for each senator and representative in congress; and all
proceeds of lands that have been or may hereafter be granted or appropriated by the United States to
this state, and also the five hundrad thousand acres of land granted to the new states under the act of
congress distributing the proceeds of the public tands among the several states of the Union,
approved A. D. 1849, provided that congress make provisions for or authorize such diversion to be
made for the purpose herein contained; all estates that may escheat 1o the state; alf of such per cent.
as may be granted by congress on the sale of lands; all fines collected under the penal laws of this
state; all property given ar bequeathed to the state for educational purposes; and all proceeds derived
from any or all said sources, shall be, and the same are hereby, solemnly pledged for educational
purposes, and shall not be transferred to any other fund for other uses, and the interest thereon shall
from time to time be apportioned among the several counties in proportion to the ascertained number
of the persons between the ages of six and eighteen years in the different counties, and the legisiature
shall provide for the sale of floating land warrants to cover the aforesaid lands, and for the invesiment
of all proceeds derived from any of the above mentioned sources, in United States bonds of bonds of
this state, or the bonds of such other state or states as may be selected by the boards authorized by
law to make such investments; provided, that the interest only of the aforesaid proceeds shalt be used
for educational purposes, and any surplus {19 Nev. 393} interest shall be added to the principal sum;
and, provided further, that such portions of said interest as may be necessary may be appropriated for
the support of the state university.”

No entry of the proposed amendment was made upon the journai of either house, and the question
presented is whether or not this omission was fatal to the adoption of the amendment.

An inquiry based upon similar facts and constitutional provisions was recently presented to the
supreme court of lowa, In pronouncing the amendment invalid, the court employed the foliowing
language, which we adopt: "The object of the provision (entering the amendment upon the journals)
cannot be doubted or misunderstood. It is to preserve, in the manner indicated, the identical
amendment proposed, and in an authentic form, which, under the constitution, is to come before the
succeeding general assembly. No better mode could have been adopted, when it is considerad that,
to be effective, the proposed amendment must be agreed to by the succeeding general assembly.
This thought is much strengthened by the consideration that the proposed amendment is only
required to be entered on the journals of the first generai assembly which acts thereon. This
distinction, to our minds, is significant, and enhances the importance of the constitutional injunction
that {12 P. 837} the proposed amendmaent shali be entered on the journals of both houses of the
generat assembly which first agrees thereto.” ( Koehler v. Hill, 60 lowa 543, 14 N.W. 733.)

The court cansidered the omission fatal, notwithstanding a vote of the people had approved the
proposed amendment, and declared that, if any provision of the constitution should be regarded as
mandatory, it is when it provides for ils own amendment.

The remarks of Judge Cooley made in considering the construction to be placed upon constitutional
provisions are pertinenl and instructive. He says: "In all we have said upon this subject, we have
assumed the constitutional provision to be mandatory. * * * The fact is this: That whatever
constitutional provision can be locked upon as directory merely, is very likely to be treated by the
legisiature as if it were devold even of moral obligation, and to be therefore habitually disregarded. To
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say that a provision is directory seems, with many persons, to be equivalent to saying that it is not iaw
at ail. {19 Nev. 394) That this ought not to be so must be conceded: that it is so we have abundant
reason and good authority for saying. If, therefore, a constitutional provision is to be enforced at all, it
must be treated as mandatory. And, if the legistature habitually disregarded it, it seems to us that there
is all the more urgent necessity that the courts should enforce it. And it alsc seems to us that there are
few evils which can be inflicted by a strict adherence o the law so great as that which is done by the
habitual disregard, by any department of the government, of a plain requirement of that instrument
from which it derives its authority, and which ought, therefors, to be scrupulously observed and
cbeyed.” (Cooley, Const. Lim. 183))

"In Collier v. Frierson, 24 Ala. 100, it appeared that the legislature had proposed eight different
amendments to be submitted to the people at the same tims. The people had approved them, and all
the requisite proceedings to make them a part of the constitution had been had, except thal, in the
subsequent legislature, the resolution for their ratification had by mistake omitted to recite one of
them. On the question whether this one had been adopted, we quote from the opinion of the court:
The constitution can be amended in but two ways, either by the people, who originally framed it, or in
the mode prescribed by the instrument itself. If the last mode is pursued, the amendments must be
proposed by two-thirds of each house of the general assembly; they must be published in print at least
three months before the next general election for representatives, it must appear from the returns
made to the secretary of state that a majority of those voting for representatives have voted in favor of
the proposed amendments: and they must be ratified by two-thirds of each house of the next
assembly after such election, voting by yeas and nays, the proposed amendments having been read
at each session three times on three severai days in each house. We entertain no doubt that, to
change the constitution by any other mode than by a convention, avery requisition which is demanded
by the instrument itself must be observed, and the omission of any one s fatal to the amendment. We
scarcely deem any argument necessary to enforce this proposition. The constitution is the supreme
and paramount law. The mode by which amendments are to be made under it is clearly defined. it has
been said that certain acts are to be done, certain requisitions are to be observed, {19 Nev. 395}
before a change can be effected. But to what purpase are those acts required, or those requisitions
enjoined, if the legislature or any department of the government can dispense with them? To do so
would be to violate the instrument which they are swom to support, and every principle of public law
and sound constitutional policy requires the courts 1o pronounce against any amendment which is not
shown to have been made in accordance with the rules prescribed by the fundamental law.* (Cooley,
Const. Lim., 40.)

At the last general election a maijority of the electors of the state ratified {12 P. 838} the amendment,
and we were asked at the argument to give to this fact such consideration as it may deserve. The
suggestion is doublless based upon the fact that, under aur form of government, all political power
originates with the people. The bill of rights contained in our constitution declares that “all political
power is inherent in the people. Government is instituted for the protection, security, and benefit of the
people; and they have the right to alter or reform the same whenever the public good may require it."

{In commenting upon reservations of this character, Judge Cooley says: "Although, by their
constitutions, the peopla have delegated the exercise of sovereign powers to the several departments,
they have not thereby divested themselves of the sovereignty. They retain in their own hands, so far
as they have thought it needful to do 50, & power to control the governments they create, and the
three departments are responsible to, and subject to be ordered, directed, changed. or abolished by
them. But this control and direction must be exercised in the legitimate mode previously agreed upon.
The voica of the paogple, in their sovereign capacity, can only be of legal force when expressed at the
times and under the conditions which they themselvés have prescribed and pointed out by th,
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constitution, or which, consistently with the constitution, have been prescribed and pointed out for
them by statute; and if by any portion of the people, however large, an attempt should be made to
interfere with the regular working of the agencies of government at any other time or in any other
mode than as allowed by existing law, either constitutional or statutory, it would be revolutionary in
character, and must be resisted and repressed by the officers who, for tha time being, tepresent
legitimate government.” (Cooley, Const. Lim. 751.)

{19 Nev. 398} We conclude that amendments to the constitution can be made only in the mode
provided by the instrument itself. A proposed amendment, if agreed to by a majority of each house of
the legisiature, must be entered upon the journals, so that no doubt may arise as to its provisions. The
yeas and nays must be entered in order to ascertain whether the recuisite number have agreed o the
amendment. it is then to be referred to the next legislature, and is to be published for three manths
preceding the election, so that the members may, if the peopte desire, be elected specially to consider
it. And, finally, the propased amendment must be submitted by the legislature to a vote of the people.
These provisions were intended to secure care and deliberation on the part of the legislature and
people, and are exclusive and controlling.

The amendmant was not constitutionally adopted. The statute enacted for the purpose of execuling its
provisions is unconstitutional, and respondent properly refused to comply with its requirements.
Mandamus denied
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-VS-..
1 DEPT NO:
| BRYAN PHILLIP BONHAM #0852897,
Defendant.
. AMENDED
CRIMINAL COMPLAINT

| WITH INTENT TO COMMIT SEXUAL ASSAULT (Category A Felony - NRS 200.400.4 -

JUSTICE COURT, HENDERSON TOWNSHIP
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, ,enperson JUSTICE COURT

Plaintiff, _ _(7["3\81 _ »_ .
FILED IN QPEN COURTASE NO:  15FH0425X

The Defendant above named having committed the crimes of FIRST DEGREE
KIDNAPPING (Category A Felony - NRS 200.310, 200.320 - NOC 50051); BATTERY _

| NOC 54734); BATTERY WITH INTENT TO COMMIT SEXUAL ASSAULT (Category A
Felony - NRS 200.400.4 - NOC 50157) and SEXUAL ASSAULT (Category A Felony - NRS
200.364, 200.366 - NOC 50095), in the manner following, to-wit: That the said Defendant,

| on or about the 20th day of March, 2015, at and withir the County of Clark, State 5 Nevada,
COUNT 1 - FIRST DEGREE KIDNAPPING S e S-1<
did wilfully, unlawfully, and feloniously, séi_ze, confine, inveiglei entice, decoy,
abduct, conceal, kidnap, or carry away M.W., a human being, with the intent to hold or detain
M.W. against her will, and without her consent, for the purpose of committing sexual assault,

COUNT 2 - BATTERY WITH INTENT TO COMMIT SEXUAL ASSAULT f Q{;@_‘ i€ o
did then and there Wilfully, unlawfully and feloniously use force or violence upon the

person of another, to-wit: M. W., with the intent to commit sexual assault by strangulation.
e

COUNT 3 ~ BATTERY WITH INTENT ToO COMMIT SEXUAL ASSAULT = - | e
did thenand there wilfully, unlawfully, and feloniously use force or violence upon the

person of another, to-wit: M.W., with intent to commit sexual assault by s}appiq_g the said
M.W. and/or squeezing her breast.
/]

WA2015F\HO4\25\] 5FH0425-ACOM-(BONHAM_BRYAN)—OD 1.DOCX
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COUNT4-SEXUAL AssAULT |2 — =

did then and there wilfully, unlawfully, and feloniously sexually assauit and subject
M.W., a female person, to sexual penetration, to-wit: fellatio: by placing his penis on ot in the
mouth-of the said M.W., against her will, or under conditions in which Defendant knew, or
should have known, that M.W. was mentally or physically incapable of resisting or
understanding the nature of Defendant’s conduct.
COUNT 5 - SEXUAL ASSAULT h

did then and there wilfully, unlawfully, and feloniously sexually assault and subject

M.W., a female person, to sexual pénetration, to-wit: fellatio: by placing his penis on or in the

'H‘_lclli_tllgf the said M.W., against her will, or under conditions in which Defendant knew, or

should have known, that M.W. was mentally or physically incapable of resisting or
understanding the nature of Defendant’s conduct.
COUNT 6 - SEXUAL ASSAULT y

did thén and there wilfully, unlawfully, and feloniously sexually assauit and subject
M.W., a female person, to sexual penetration, to-wit; t}_:@ii_c.): by placing his penis on or in the
mouth of the said M.W.,, against her will, or under conditions iri which Defendant knew, or
should have known, that M.W. was ‘mentally or physically incapable of resisting or
understanding the nature of Defendant’s conduct.

I
COUNT 7 - SEXUAL ASSAULT
did then and there wilfully, unlawfully, and feloniously sexually assault and subject

M.W., a female person, to sexual penetration, to-wit: sexual intercourse: by placing his penis

into the vaginal opening of the said M.W,, against her will, or under conditions in which |

Defendant knew, or should have known, that M.W. was mentally or physically incapable of
resisting or understanding the nature of Defendant’s conduct.
CQUNT 8 - SEXUAL ASSAULT B N

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
M.W., a female person, to sexual penetration, to-wit: sexual intercourse: by placing his penis

into the anal opening of the said M.W., against her will, or under conditions in which
—

W:2015FH04\25\15FH0425-ACOM-(BONHAM__BRYAN)-001.DOCX
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Defendant knew, or should have knovwn, that M.W. was mentally or physmally incapable of
resisting or understanding the nature of Defendant’s conduct.
All of which is contrary to the form, force and effect of Statutes in such cases made and

provided and against the peace and dignity of the State of Nevada. Said Complainant makes
this declaration subject to the penalty of perjury.

—
\)Y(/i/j' MKJ//L{

04/16/2015 f [

o —

15FH0425X/djj
HPD EV# 1504601
(TK)
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STEVEN B. WOLFSON 0.7

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

RICHARD SCOW

Chief Deputy District Attorney

Nevada Bar #009182

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

LA, 6/30/15 DISTRICT COURT

1:00 PM CLARK COUNTY, NEVADA

PD - LOPEZ-NEGRETTE
THE STATE OF NEVADA,

Plaintiff,

e
H

CASE NO: C-15-307298-1

-y§- DEPT NO: IV

BRYAN PHILLIP BONHAM,
#0852897

Defendant, INFORMATION

STATE OF NEVADA

COUNTY OF CLARK
STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State

85.

of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That BRYAN PHILLIP BONHAM, the Defendant(s) above named, having committed
the crimes of FIRST DEGREE KIDNAPPING (Category A Felony - NRS 200.310, 200.320
- NOC 50051) and ATTEMPT SEXUAL ASSAULT (Category B Felony - NRS 200.364,
200.366, 193.330 - NOC 50119), on or about the 20th day of March, 2015, within the County
of Clark, State of Nevada, contrary to the form, force and effect of statutes in such cases made
and provided, and against the peace and dignity of the State of Nevada,
COUNT I - FIRST DEGREE KIDNAPPING

did wilfully, unlawfully, and feloniously, seize, confine, inveigle, entice, decoy,
abduct, conceal, kidnap, or carry away M.W,, a human being, with the intent to hold or-detain
M.W. against her will, and without her consent, for the purpose of committing sexual assault‘:

Wi201 5F\H04\25\lSFHO425-INFM-{BONHAM_BRYAN)—OOl.DOC;;
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COUNT 2 - ATTEMPT SEXUAL ASSAULT
did then and there wilfully, unlawfully, and feloniously attempted to sexually assault
and subject M.W,, a female person, to sexual penetration, to-wit: fel_latio and/or sexuai

intercourse: by placing his penis on or in the mouth and/or by placing his penis into the vaginal |

|| opening and/or anal opening of the said M.W., against her will, or under conditions in which

Defendant knew, or should have known, that M.W. was mentally or physically incapable of

resisting or understanding the nature of Defendant’s conduct.

STEVEN B. WOLFSON
Clark County District Attorney -
l Nevada Bar #001565 5

BY %Mﬂ’gi [ — |

RICHARD SCOW
Chief Deputy District Attorney
Nevada Bar #009182

DA#15FH0425X/cc/L3
HPD EV#1504601
| (TK)
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FOREWORD

By the provisions of chapter 304, Statutes of Nevada 1951, amended by chapter
280, Siatutes of Nevada 1933, and chapter 248, Statutes of Nevada 1955, the
legislature of the State of Nevada created the
of the three justices of the supreme courn, authorized such commission to appoint a
reviser of statutes (0 be known as the director of the statute revision commission. and
charged the commission {o commence the preparation of a complete revision and
compilation of the laws of the State of Nevada to be known as Nevada Revised
Statutes. Reference is made to chapter 220 of Nevada Revised Statutes for thg
further duties and authority of the statute revision commission relating to the

preparation of Nevada Revised Statutes,

printing, classification, revision and sale thereof.

The commission employed as director Russel} W. McDonald, a member of the
Siate Bar of Nevada, who, with his staff, undertook and performed this monumental
task with such methods. care, precision, completeness, accuracy and sufeguards
f the commission and the commendation

against error as to evoke the highest praise 0
of the bench and bar of the state.

As the work progressed, Mr. McDonald submitted drafts of chapter after chapter
as recompiled and revised, and the members of the commission individually and in
conference meticutously checked all revisions. In the vast majority of cuses these

revisions were promptly approved. Many

director. Some were modified and redrafted. As the several chapters were returned

with approval to the director. they were in

state printing for printing, to the end that upon the convening of the 1957 legislature
Nevada Revised Statutes was ready to present tor approval. By the provisions of
chapter 2, Statutes of Nevada 1057, Nevada Revised Statutes, consisting of NRS
1.010 1o 710.590, inclusive, was ~adopted and enacted as law of the State of

Nevada.”

XI

statute revision commission comprised

the numbering of sections, binding.

required further conferences with the

wurn delivered to the superintendent of

STATUTE REVISION COMMISSION

MILTON B. BADT
EDGAR EATHER
CHARLES M. MERRILL

12001 i

4 977

S
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LEGISLATIVE COUNSEL’S PREFACE

History and Objectives of the Revision

Nevada Revised Statutes is the result of the enactment, by the 45th session of the
legistature of the State of Nevada. of chapter 304, Statutes of Nevada 1951 (subse-
quently amended by chapier 780 Statutes of Nevada 1953, and chapter 248, Statutes
of Nevada 1955). which created the statute revision commission and authorized the
commission to underiake, for the first time in the state’s history, 4 comprehensive
revision of the laws of the State of Nevada of general application. Although revision

was not commenced until 1951, the need for statutory revision had been recognized
as early as 1865 when an editonial published in the Douglas County Banner stated:

One subject which ought to engage the early, and serious consideration of
the Legislature, about to convene, and one which should be acted upon with-
out delay, is the revision and codification of the laws of Nevada. Amendment
has been added to amendment, in such manner as to ieave, in many instances,
the meaning of the Legislature, that fast resort of the jurist, in determining the
application of the law, more than doubttu! * * *. The most serviceable mem-
hers of the Legislature will be those gentlemen who will do something toward
reducing to order our amendment-ridden, impertectly framed and jumbled up
statutes at large.

From 1861 to 1951 the tegislature made no provisions for statutory revision, al-
though during that period 8,423 acts were passed by the jegislature and approved by
the governor. During the period from 1873 to 1949 eight compilations of Nevada
statutes were published. “Compiling” must be distinguished from “revising.”. Ordi-
narily, the “compiling” of statutes involves the foltowing steps: Removing from the
Jast compiiation the sections that have been specifically repealed since its publica-
tion: substituting the amended text for the original text in the case of amended sec-
Lions: inserting newly enacted sections; rearranging, 10 a limited extent, the order of
sections: and bringing the index up to date.

“Revising” the statutes. on the other hand, involves these additiona} and distin-
guishing operations: (1) The collection into chapters of all the sections and parts of
sections that relate to the same subject and the orderly arrangement into sections of
the material assembled in each chapter. (2) The elimination of inoperative or obso-
lete, duplicated. impliedly repeated and unconstitutional (as declared by the Supreme
Court of the State of Nevada) sections and parts of sections. (3} The elimination of
unnecessary words and the improvement of the grammatical structure and physical
form of sections. _

The revision, instead of the recompilation. of the statvtes was undertaken, there-
fore. first. to eliminate sections or parts of sections which, though not specifically
repealed. were nevertheless ineffective and. second, to clarify, simplify, classify and
generally make more aceessibie, understandable and usable the remaining effective
sections or parts of sections.

With respect to the accomplishment of the second purpose of revision specified
above, the following revisions, in addition to those mentioned clsewhere in this pref-
ace. were made:
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. Long sechions were divided into shorter sections. The division of lang sec-
trons facilitates indexing and reduces the complications and expense incident to fu-
ture amendment of the statutes.

2. Whdle sections or parts of sections relating to the same subject were some-
times combined.

3. Sentences within a section, and words within a sentence. were rearranged,
and tabulations were employed where indicated.

4. Such words and .phrases as “on and after the effective date of this act.”
“heretofore,” “hereinafter.,” “now.” and “this act” were replaced by more explicit
words when possible.

5. The correct names of officers, agencies or funds were substituted for incor-
rect designations.

The general types of revisions to be made by the reviser, as well as the broad
policies governing the work of revision, were determined by the statute revision
commission ot frequent meetings. Precautions were taken to ersure the accomplish-
ment of the objectives of the program without changing the meaning or substance of
the starutes.

Upon completion of the revision of the text of the statutes in December 1956, the
commission remed to the solution of a vital problem: Would it recommend the en-
actment of the revised statutes or would it request the Jegisiature merely to adopt the
revised statutes as evidence of the law? The commission concluded that the enact-
ment of the revised statutes as taw. rather than the mere adoption thereof as evidence
of the law. would be the more desirable course of action. Accordingly, Nevada
Revised Stanutes in typewritten form was submitted to the 48th session of the legisla-
ture in the form of a bill providing for its enactment as law of the State of Nevada.
This bill, Senate Bill No. 2 (hereafter referred to in this preface as “the revision
bill"). was passed without amendment or dissenting vote, and on January 23, 1957,
was approved by Governor Charles H. Russell.

On July 1, 1963, pursuant to the provisions of chapter 403, Statutes of Nevada
1963, the statute revision commission was abolished, and its powers, duties and
functions were transferred to the legislative counsel of the State of Nevada.

SCOPE AND EFFECT OF NEVADA REVISED STATUTES

Nevada Revised Stawures, including the supplementary and replacement pages,
constitutes all of the statute laws of Nevada of a general nature enacted by the legis-
fature. All statutes of a general nature enacted before the regular legislative session
of 1957 have been repealed. See section 3 of chapter 2, Statutes of Nevada 1557,
iminediately following this preface.

The revised slatutes were the result of 7 vears of labor by the statute revision
commission and its editorial staff addressed to the problem of eliminaiing from the
accumulation of 95 years of legisiation those provisions no longer in force and
restating and compiling the remainder in an understandable form, This involved
ehimination of duplicating, conflicting. obsolete and unconstitutional provisions, and
those provisions that had been repealed by implication. It involved a complete
reclassification, bringing together those laws and parts of laws which, because of
similarity of subject matter, properly belonged together, and an arrangement of the
laws within each class in a logical order. It involved the elimination of thousands of
needless words and redundant expressions. Tt was a labor involving almost infinite
detail. as well as the problems of classification and the general plan of arrangement.
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LEGISLATIVE COUNSEL'S PREFACE

Nevada Revised Statutes is the law of Nevada. The revised statutes speak for
themselves: and all sections of the Nevada Revised Statutes are considered to speak
as of the same date, except that in cases of conflict between two or more sections or
of any ambiguity in a section, reference may be had to the acts from which the sec-
tions are derived, for the purpose of applying the rules of construction relating to
repeal or amendment by implication or for the purpose of resolving the ambiguity.
See sections 4 and 5 of chapter 2, Statutes of Nevada [957.

METHOD AND FORM OF PUBLICATION

As required by NRS 220.120, all volumes are “bound in loose-leaf binders of
good, and so far as possible, permanent quality.” The use of the loose-leaf method
makes it possible to keep Nevadu Revised Statutes up to date, without using pockel
parts or supplements or completely reprinting and rebinding each volume, simply by
the insertion of new pages. As required by NRS 220.160. replacement and supple-
mentary pages to the statute lext made necessary by the session of the legislature are
prepared as soon as possible after each session. Complete reprintings of Nevada
Revised Statutes were made in 1967, 1973 and 1979, and after each regular session
beginning in 1985.

Replacement pages are additionally provided periodically between legislative
sessions as necessary 10 update the annotations to NRS, including federal and state
case Jaw. Occasionally these replacement pages will contain material inadvertently
omitted in the codification of NRS and the correction of manifest clerical errors, as
well as sections ot chapters of NRS which have been recoditied pursuant 1o chapter
220 of NRS for clarification or to alleviate overcrowding.

The outside bottom corner of cach page of NRS contains a designation which
indicates the reprint or group of replacement pages with which the page was issued.
A designation consisting of four numerals conained in parentheses means that the
page was issued as part of a reprint of NRS immediately following the legislative
session held in the year indicated by the four numerals. For example, the designation
“(1999)" means that the page was issued as part of the reprint of NRS immediately
following the 70th legisiative session which was held in 1999, A designation consist-
ing of four numerals contained in parentheses immediately followed by the capital-
ized letter "R and a numeral means that the page was issued as part of a group of
replacement pages in the year indicated by the four numerals in parentheses. The
numeral following the "R’ indicates the number of the group of replacement pages.
The groups begin with the number one and increase sequentially by one number so
that the later group will always have a higher number. For example, the designation
(2000} R1”* means that the page was part of the first group of replacement pages
issued in 2000. Similarly, the designration “(2000) R4" means that the page was part
of the fourth group of replacement pages issued in 2000.

Each user of Nevada Revised Statutes is urged 10 make arrangements for the re-
tention of obsolete pages for reterence.

CLASSIFICATION AND ARRANGEMENT

Qne of the first and most fundamental tasks in the revision was the adoption of a
sound system of classification. Proper classification, by which the laws or parts of
laws ar¢ brought together in logical consecutive units, is vital for a number of rea-
sons: It makes the law more accessible and understandable: only through it can all
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ACT OF THE 48TH SESSION OF THE NEVADA LEGISLATURE
ADOPTING AND ENACTING NEVADA REVISED STATUTES

Chapter 2, Statutes of Nevada 1957, page 2

Section 1. Enactment of Nevada Revised Statutes,

Sec. 2. Designation and citation.

Sec. 3. Repeal of prior laws.

Sec. 4. Construction of act.

Sec. 5. Effect of enactment of NRS and repealing clause.
Sec. 6. Severability of provisions.

Sec. 7. Effective date.

Sec. 8. Omission from session laws.

Sec. 9, Content of Nevada Revised Statutes.

AN ACT to revise the laws and statutes of the State of Nevada of a general or public nature;
to adopt and enact such revised laws and statutes, to be known as the Nevada Revised Statutes,
as the law of the State of Nevada; to repeal all prior laws and statutes of a general, public and
permanent nature; providing penalties; and other matters relating thereto.

{Approved January 25, 1957]The People of the State of Nevada, represented in Senate and
Assembly, do enact as follows:

Section 1. Enactment of Nevada Revised Statutes.

The Nevada Revised Statutes, being the statute laws set forth after section 9 of this act, are
hereby adopted and enacted as law of the State of Nevada.
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Sec. 2. Designation and citation.

The Nevada Revised Starutes adopted and enacted into law by this act, and as hereafter
amended and supplemented and printed and published pursuant to law, shall be Known as
Nevada Revised Statutes and may be cited as “NRS” followed by the number of the Title,
chapter or section, as appropriate.

Sec. 3. Repeal of prior laws.

Except as provided in section 5 of this act and unless expressly continued by specific
provisions of Nevada Revised Statutes, all laws and statutes of the State of Nevada of a general,
public and permanent nature enacted prior to January 21, 1957, hereby are repealed.

Sec. 4. Construction of act.

1. The Nevada Revised Statutes, as enacted by this act, are intended to speak for themselves;
and all sections of the Nevada Revised Statutes as so enacted shall be considered to speak as of
the same date, except that in cases of conflict between two or more sections or of any ambiguity
in a section, reference may be had to the acts from which the sections are derived, for the purpose
of applying the rules of construction relating to repeal or amendment by implication or for the
purpose of resolving the ambiguity.

2. The provisions of Nevada Revised Statutes as enacted by this act shall be considered as
substituted in a continuing way for the provisions of the prior laws and statutes repealed by
section 3 of this act.

3. The inco ion of initiated and referred. measures is not to be deemed a legislative

reenactment or amendment thereof, but only a mechanical inclusion thereof into the Nevada
Revised Statutes.

4. The various analyses set out in Nevada Revised Statutes, constituting enumerations or lists
of the Titles, chapters and sections of Nevada Revised Statutes, and the descriptive headings or
catchlines immediately preceding or within the texts of individual sections, except the section
numbers included in the headings or catchlines immediately preceding the texts of such sections
do not constitute part of the law. All derivation and other notes 3et out in Nevada Revised

“Statutes are given for the purpose of convenient reference, and do not constitute part of the law.

b
5. Whenever any reference is made to any portion of Nevada Revised Statutes or of any other
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law of this state or of the United States, such reference shall apply to all amendments and
additions thereto now or hereafter made.

Sec. 5. Effect of enactment of NRS and repealing clause.

1. The adoption and enactment of Nevada Revised Statutes shall not be construed to repeal
or in any way affect or modify:

(a) Any special, local or temporary laws.
(b) Any law making an appropriation.

(¢) Any law affecting any bond issue or by which any bond issue may have been
authorized.

(d) The running of the statutes of limitations in force at the time this act becomes
effective.

(¢) The continued existence and operation of any department, agency or office heretofore
legally established or held.

() Any bond of any public officer.
(g) Any taxes, fees, assessments o other charges incurred or imposed.

(h) Any statuteé authorizing, ratifying, confirming, approving or accepting any compact
or contract with any other state or with the United States or any agency or instrumentality thereof.

2. All laws, rights and obligations set forth in subsection 1 of this section shall continue and
exist in all respects as if Nevada Revised Statutes had not been adopted and enacted.

3. The repeal of prior laws and statutes provided in section 3 of this act shall not affect any
act done, or any cause of action accrued or established, nor any plea, defense, bar or matter
subsisting before the time when such repeal shall take effect; but the proceedings in every case
shall conform with the provisions of Nevada Revised Statutes.

4. All the provisions of laws and statutes repealed by section 3 of this act shall be deemed to
have remained in force from the time when they began to take effect, so far as they may apply to
any department, agency, office, or trust, or any transaction, or event, or any limitation, or any
right, or obligation, or the construction of any contract already affected by such laws,
notwithstanding the repeal of such provisions,

NVCODE 3
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5, No fine, forfeiture or penaity incurred under laws or statutes existing prior to the time
Nevada Revised Statutes take effect shall be affected by repeal of such existing laws or statutes,
but the recovery of such fines and forfeitures and the enforcement of such penalties shall be
effected as if the law or statute repealed had still remained in effect.

6. When an offense is committed prior to the time Nevada Revised Statutes take effect, the
offender shall be punished under the law or statute in effect when the offense was committed.

1. No law or statute which heretofore has been repealed shall be revived by the repeal
provided in section 3 of this act.

8. The repeal by section 3 of this act of alaw or statute validating previous acts, contracts or
transactions shall not affect the validity of such acts, contracts or transactions, but the same shall
remain as valid as if there had been no such repeal.

9, If any provision of the Nevada Revised Statutes as enacted by this act, derived from an act
that amended or repealed a preexisting statute, is held unconstitutional, the provisions of section
3 of this act shall not prevent the preexisting statute from being law if that appears to have been
the intent of the legislature or the people.

Sec. 6. Severability of provisions.

If any provision of the Nevada Revised Statutes or amendments thereto, or the application
thereof to any person, thing or circumstance is held invalid, such invalidity shail not affect the
provisions or application of the Nevada Revised Statutes or such amendments that can be given
effect without the invalid provision or application, and to this end the provisions of Nevada
Revised Statutes and such amendments are declared to be severable.

Sec. 7. Effective date.

This act, and each and all of the laws and statutes herein contained and hereby enacted as the
Nevada Revised Statutes, shall take effect upon passage and approval.

Sec. 8. Omission from session laws.

The provisions of NRS 1.010 to 710.590, inclusive, appearing following section 9 of this act
_shall not be printed or included in the Statutes of Nevada as provided by NRS 218.500 and NRS
218.510; but there shall be inserted immediately following section 9 of this act the words: “(Here
followed NRS 1.010 to 710.590, inclusive.)”
NVCODE 4

D 2012 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Masier Agreement.

g7
398



Sec. 9. Content of Nevada Revised Statutes.

The following laws and statutes attached hereto, consisting of NRS s
710.590, inclusive, constitute the Nevada Revised Statutes:

(Here followed NRS 1.010 to 710.590, inclusive.)

NVCODE 5
© 2012 Matthew Bender & Company, Inc., 8 member of the LexisNexis Group. All rights reserved. Use of this p
cestrictions and terms and conditions of the Marthew Bender Master Agreement.

399

ectibns 1.010 to

roduct is subject to the
L M)
90



EXHIRIT 4

?g’} The mede of intreducing of f\a)ffmlg Rill No
QDmmlH‘ef,m\\Ua\c\c_\ig\:( EQQMS%bQ 'H‘QQIJ‘AW 1\
Hhe, bionchesof Go, Hudegi ;lah;reord AUA% q‘?
Ry hes of &ov. |

T+ ceemsthatthe form and s%yl&&P Aesern, Bill No. 4%,
z$\ﬂ%@jye@@& bill, | L

Theit e Acts cfthe. P Se=sien ¢ Csf&'sbkk T #Q,
| 487H56>51cm Mkﬁi"“\& ALOS m Cj OﬂCl UDCOﬁS{'I“’ -
utienal. @g &3 _ L

o7

400




ASSEMBLY BILL NO. 43—-COMMITTEE ON JUDICIARY
{(ON BEHALF OF THE DEPARTMENT OF CORRECTIONS)
PREFILED DECEMBER 20, 2012

Referred to Committee on ludiciary

L~
SUMMARY-Clarifias provisions governing redits earned by an offender which reduce the

offender’s term of imprisonment. (BDR 16-318) ~— 7'
|
EISCAL NOTE: Effect on Local Government: No. Effect on the State: No.

~ EXPLANATION — Matter in bolded italics is new; matter between brackets [omitted material)
is material to be omitted.

AN ACT relating to offenders; clarifying provisions governing credits earned by an offender
which reduce the term of imprisonment of the offender; and providing other matters properiy
relating thereto.

Legislative Counsel’s Digest: Under existing law, certain offenders who have been sentenced to
aterm of 1 imprisonmerfgenerally may earn certain amounts of credit fgr various 2
achievements. Any amount of credit earned is applied to the length of the|3 offender’s tergvof
imprisonment and thereby reduces the offender’s sentence. {NRS 4 209.4 2-20%.451) This bill:
{1) clarifies that an offender may not earn more than 5 the amount of credit required to expire
his or her sentence; and (2) specifies that 6 such a provision shall not he construed to reduce
retroactively the amount of credit 7 earned by an offender if doing so would constitute a
violation under the 8 Constitution of the United States or the Constitution of the State of
Nevada. §

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT
AS FOLLOWS:

Section 1. Chapter 209 of NRS is hereby amended by adding 1 thereto a new section to read as
follows: 2 1. Notwithstanding any provision of this section and NRS 3 209.432 to 209.451,
inclusive, which entitles an offender to receive 4 credit or which authorizes the Director to
allow credit for an 5

-2
- *ABA3*

offender, an offender may not earn more than the amount of 1 credit required to expire his or
her sentence. 2 2. Nothing in this section shall be construed to.reduce 3 retroactively the
amount of credit earned by an offender if doing 4 so would constitute a violation under the

1 EXHIBITH 4N
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220.120. Compilation, organization, revision and publication of NRS: Form and style;
numbering and arrangement; inclusion of notes and reference materials; changes and
corrections; legal effect of renumbering; resolution of nonsubstantive conflicts between
multiple laws. :

1. In preparing the annotations and keeping Nevada Revised Statutes current, the Legislative
Counsel is authorized:

{a) To adopt such system of numbering as the Legislative Counsel deems practical.
(b} To cause the revision to be published in a number of volumes deemed convenient.

(¢) To cause the volumes to be bound in loose-leaf binders of good, and so far as
possible, permanent quality.

2. The pages of Nevada Revised Statutes must conform in size and printing style to the pages
of the Statutes of Nevada, and roman style type must be used.

3. The Legislative Counsel shall classify and arrange the entire body of statute laws in
logical order throughout the volumes, the arrangement to be such as will enable subjects of 2
kindred nature to be placed under one general head, with necessary cross references.

4. Notes of decisions of the Supreme Court, historical references and other material must be
printed and arranged in such manner as the Legislative Counsel finds will promote the usefulness
thereof.

5. The Legislative Counsel in keeping Nevada Revised Statutes current shall not alter the
sense, meaning or effect of any legislative act, but may renumber sections and parts of sections
thereof, change the wording of headnotes, rearrange sections, change reference numbers or words
to agree with renumbered chapters or sections, substitute the word “chapter” for “article” and the
like, substitute figures for written words and vice versa, change capitalization for the purpose of
uniformity, correct inaccurate references to the titles of officers, the names of departments or
other agencies of the State, local governments, or the Federal Government, and such other name
changes as are necessary to be consistent with the laws of this state and correct manifest clerical
or typographical errors.

6. The Legislative Counsel may:

(a) Create new titles, chapters and sections of Nevada Revised Statutes, or otherwise
revise the title, chapter and sectional organization of Nevada Revised Statutes, all as may be

NVCODE 1
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220.119. Contents of NRS.

Nevada Revised Statutes shall contain:
1. The Constitution of the United States.
2. The Constitution of the State of Nevada.
3, The laws of this State of general application.
4. A full and accurate index of the statute laws.

5. Such annotations, historical notes, Supreme Court and district court rules and other
information as the Legislative Counsel deems appropriate to include.

1951, p. 470; 1953, p. 388; 1963, p. 1022; 1969, p. 12.
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Electronically Filed
12/23/2021 2:48 PM
Steven D. Grierson

CLERK OF THE COU
OPPS Cﬁwf K
STEVEN B, WOLFSON

Clark County District Attorney
Nevada Bar #001565

JOHN AFSHAR

Deputy District Attorney
Nevada Bar #14408

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent

DISTRICT COURT
CLARK COUNTY, NEVADA

BRYAN BONHAM,
#0852897

Petitioner,

vs- CASENO: C-15-307298-1

THE STATE OF NEVADA, DEPTNO: VI

Respondent.

STATE’S OPPOSITION TO PETITIONER’S MOTION TO CORRECT ILLEGAL
SENTENCE, ERRATA TO MOTION TO CORRECT
ILLEGAL SENTENCE, AND CAVEAT

DATE OF HEARING: December 28, 2021
TIME OF HEARING: 11:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JOHN AFSHAR, Deputy District Attorney, and hereby submits
the attached Points and Authorities in Opposition to Petitioner’s Motion to Correct Illegal
Sentence.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On June 22, 2015, Petitioner was charged by way of information with Count 1 — First
Degree Kidnapping (Category A Felony — NRS 200.310, 200.320) and Count 2 - Attempt
Sexual Assault (Category B Felony —200.364, 200.366, 193.330). On June 30, 2015, Petitioner
appeared for Initial Arraignment and pleaded guilty to both counts pursuant to North Carolina
v. Alford. 400 U.S. 25, 91 8. Ct. 160 (1970).

On October 13, 2015, Petitioner was sentenced as follows: as to Count 1, sixty (60) to
one hundred eighty (180) months in the Nevada Department of Corrections and as to Count 2,
sixty (60) to one hundred eighty (180) months in the Nevada Department of Corrections, with
Count 2 to run consecutive to Count 1, for a total aggregate sentence of one hundred twenty
(120) months to three hundred sixty (360) months. Petitioner was credited with 207 days for
time served.

On December 2, 2021, Petitioner filed the present Motion to Correct Illegal Sentence,
Errata to Defendant’s Motion to Correct Illegal Sentence, and Caveat. The State responds as

follows.

ARGUMENT

L PETITIONER CANNOT DEMONSTRATE THAT HIS SENTENCE IS
ILLEGAL

NRS 176.555 states that “[t]he court may correct an illegal sentence at any time.” See
also Passanisi v. State, 108 Nev. 318, 321, 831 P.2d 1371, 1372 (1992). However, the grounds

to correct an illegal sentence are interpreted narrowly under a limited scope. See Edwards v.

State, 112 Nev. 704, 708, 918 P.2d 321, 324 (1996); see also Haney v. State, 124 Nev. 408,

411, 185 P.3d 350, 352 (2008). “A motion to correct an illegal sentence is an appropriate
vehicle for raising the claim that a sentence is facially illegal at any time; such a motion cannot
be used as a vehicle for challenging the validity of a judgment of conviction or sentence based

on alleged errors occurring at trial or sentencing.” Edwards, 112 Nev. at 708, 918 P.2d at 324.

2
409




[ =T - - TR T« S O TR N S5 T o

(YR~ I B T . T O B o R S B o R e e S e Y e S e S e e S N ey
MQOM#MM-—O\DWQQW-&WN»—-O

“Motions to correct illegal sentences address only the facial legality of a sentence.” Id.
Motions to correct illcgal sentences evaluate whether the sentence imposed on the defendant
is ““at variance with the controlling statute, or illegal in the sensc that the court goes beyond
its authority by acting without jurisdiction or imposing a scntence in excess of the statutory
maximum provided.’” Id. (quoting Allen v. United Statcs, 495 A.2d 1145, 1149 (D.C. 1985)).
Other claims attacking the conviction or sentence must be raised by a timely filed direct appeal
or a timely filed Petition for a Post-Conviction Writ of Habeas Corpus per NRS 34.720-34.830,
or other appropriate motion. See¢ id.

Here, Petitioner is not challenging the validity of the statutes he was scntenced under.

See gencrally, Motion to Correct [llegal Sentence. Thus, Petitioner is not claiming that his

sentence is “‘at variance with the controlling statute, or illegal in the sense that the court goes
beyond its authority by acting without jurisdiction or imposing a sentence in excess of the
statutory maximum provided.”” Id. (quoting Allen, 495 A.2d at 1149). Accordingly, his
Petition is outside of the narrow scope of a Motion 10 Correct Illegal Sentence and must be
denied. Sce id. Further, Petitioner was sentenced to five (5) to fifteen (15) years for both counts
which is within the sentencing range set out in the controlling statutes. See NRS 200.320,
200.366, 193.330.

Defendant contends the Nevada Revised Statutes version of the statutes under which

he pleaded guilty are invalid because they do not contain the enacting clause. “The enacting
clause of cvery law shall be as follows: “The Pcople of the Statc of Nevada, represented in
Senate and Assembly, do enact as foliows,” and no law shall be enacted except by bill.” Nev.
Const. art. 4, § 23. The Nevada Supreme Court has interpreted this Constitutional provision
to mean an enacting clause must be included in cvery law created by the Legislature and the
law must express on its face “the authority by which they were enacted.” State v. Rogers, 10

Nev. 250, 1875 WL 4032, 7 (1875). The Court further found that nothing can be law that is

not introduced by the very words of the enacting clause. Id. at 256.
However, while it is well established that the laws of Nevada must include an enacting

clause, the Nevada Revised Statutes do not have the same requirement, as they are not laws
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enacted by the legislature. Instead, the Nevada Revised Statutes consist of previously enacted
laws which have been classified, codified, and annotated by the Legislative Counsel. See NRS
220.120. Thus, the reason the Nevada Revised Statutes are referenced in criminal proceedings
is because they “constitute the official codified version of the Statutes of Nevada and may be
cited as prima facie evidence of the law.” NRS 220.170(3) (emphasis added). Further, the
content requirements for the Nevada Revised Statutes, as laid out in NRS 220.110, do not
require the enacting clause to be republished in them. Scc NRS 221.110. Therefore, the lack
of an enacting clause in the Nevada Revised Statutes docs not render them unconstitutional.

Here, Defendant does not attack the specific statutes under which he was convicted but
instcad attacks all of the Nevada Revised Statutes. In accordance with the law as stated above,
the Nevada Revised Statutes were properly cited 1o and used in referencing the law Defendant
was accused and later convicted of violating. Therefore, Defendant’s argument is without
merit and should be denied.

Inasmuch as Defendant contends this Court is without subject matter jurisdiction
because the charging documents did not reference a version of the law, he was charged with
violating that contained the enacting clause, such is without merit. Neither a Criminal
Complaint nor an Information is required to reference a version of the allegedly violated statute
that contains an enacting clause. See NRS 171.102; NRS 173.035. Instead, only the facts of
the charge must be included, and reference to the NRS version of the laws was sufficient to

put Defendant on notice of the offenses charged. See Sanders v. Sheriff, 85 Nev. 179, 181-

82, 451 P.2d 718, 720 (1969). Additionally, Rogers does not support Defendant’s claim and
only stands for the proposition that the enacting clause must be on the face of the law, not the
charging document. Rogers, 1875 WL at 7. As Defendant’s claim is without legal support, it
must be denied.

i

i

i

i
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CONCLUSION

Based on the foregoing arguments, Petitioner’s Motion to Correct Illegal Sentence,

Errata to Motion to Correct Illegal Sentence, and Caveat should be DENIED.

DATED this Q3r'd day of December, 2021.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/JOHN AFSHAR
JOHN AFSHAR
Chief Deputy District Attorney
Nevada Bar #14408

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this Q%’d day of

December 2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

Bryan Bonham #60575

High Desert State Prison

P.O. BOX 650

Indian Springs, NV 89070-0650

15FH0425X/JA/cIh/L3
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