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By Deputy District Attorney Robert Daskas:

Q. “What happened at the Motel 67"

A. “We went into thejr room. They had already had a room there.
They started talking, and I had asked Robertico (Castro) who killed
him, and he said, he kind of looked off towards Gato and said,
we did.”

Q. Were all three of the defendants Present when that comment
was made? )

A. Yes, Preliminary Hearing Transcript, (hereinafter PHT)at 111,

Cross-examination by defense altorney David Schieck:

Q. So when you drove by the Capri and you saw all the police there on March
6", did you stop and tell them what you knew about this cage?
A. No. I Freaked.
Q. And then---
A. I just started crying, and we went home {and} Robertico said
he killed him, that they all killed him. (P.H.T. 138-139).
Cross—Examination by defense attorney Kristina Wildeveld;
Q. So, Sally didn’t shoot him, ang Sally didn't strangle him?
A. No. He didn't say he did either one, either?
Q. And Gato didn’t say he dig either one.

A Gato said he shot him.

Q. Gato shot—
A. Yes. In California he admitted that he did.

Q. Not Sally, Gato? I'm, we're getting confused when we keep using him

rather than the names.-
"+ So, Sally, Gato had shot him.
Robertico strangled him?

X
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A. Yes.
Q. Sally didn’t do either?
A. Sally tried to help him. (P.H.T. 154-155).
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CERTFICATE OF SERVICE BY MAILING

I Sally D \NUAVERDE , hereby certify, pursuant to NRCP 5(b), that on this g2

day of September 2021 , I mailed a true and correct copy of the foregoing, “

PETITION FOR WRIT OF HAREAS CORPUS (POST- CONNAETIOND

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,

addressed as follows:

e LARK County DIsTRICT Athaaneys OFFice

200 Lewis Ave

CCFILE

DATED: this 02_day of Sepfembeq , 2021 .

Ve D. Z%em@ #8i0)
T __<ally D Vi[LAVEDE F BI%0]
PeTéTioNeR /In Propria Personam
Post Office pox-650 [HDSP]
Indian Springs, Nevada 89018
IN FORMA DATDERIS:
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Extidit & - BoRERYO EASTRO'S ALFORD PLEA AND AMENDED INFORMATIAN,
Filed iwOPEN €0URT BN JANUARY 31 2005,

2. CASE SUMMARN - DISPASITION 2- L3P 0F ADEADLY W EAPDN DRTEAR
AES 1 Commissiont o€ A CRIME Dhﬁvﬁes
Amended /dvorred.

Diabositien 3._ RoRRery C\(\DJ(‘S&S Amended / Jr-Q?Ped

B.-EVIDENCE tmPAUVD REPORT- item B 206 RBlAck Wallet
Forensie ABORATORY REPSAT- DA PK6 SRGL- 10 1Tem 12 Colaine \bﬂls

ENRIQUE Caniwern Nittim™s Crenit Cards . Grert /Rick
TEXCLBT B ] . - X .
—_ }~ CouRT Mindutes of VilLaverde's métien e Withdraw sunsel ‘CKms'tinA Wilde veld

tn Sune 05,2603 and Aabuct i 2053,
2- Keistina #. \mi\_&u’dc\ (Pololfe Aacmégh W\.E‘ﬁovfﬁi wl‘ch’.\mw \nerse\F From The Chse.

A« CourY APPD‘M‘(&:\ Csunse) = Randall H.Pike December M?’)_M?).

EXHIBITS A/B
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GMEM
DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

EDINO URT
a5 T A0
J. TIMOTHY FATTIG
Deputy District Attorney

SHIRLEY)B. PAR%!RRE, CLERK
Nevada Bar #006639 > Y
200 South Third Street : U DEPUTY

Las Vegas, NV 89155-2212
(702) 455-4711
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

: Plaintiff, CASE NO: C191012C
-Vs- DEPT NO: XVII
ROBERT CASTRO, aka Robert Rance
Castromontalvo, #1161921
Defendant.
GUILTY PLEA AGREEMENT

I hereby agree to plead guilty, pursuant to North Carolina v. Alford, 400 U.S. 25
(1970), to: VOLUNTARY MANSLAUGHTER (Felony/Category B), as more fully alleged

in the charging document attached hereto as Exhibit "1",
My decision to plead guilty by way of the Alford decision is based upon the plea
agreement in this case which is as follows:
The State retains the right to argue.
CONSEQUENCES OF THE PLEA

By pleading guilty pursuant to the Alford decision, it is my desire to avoid the
possibility of being convicted of more offenses or of a greater offense if I were to proceed to
trial on the original charge(s) and of also receiving a greater penalty. | understand that my
decision to plead guilty by way of the Alford decision does not require me to admit guilt, but
is based upon my belief that the State would present sufficient evidence at trial that a jury
would retumn a verdict of guilty of a greater offense or of more offenses than that to which |
RATPIRYERY, guilty to.

AN 3 1 2pag
UNTY CLIT(
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252




SO0 0 B WM e

wawwwmmw.—._._.‘_.._._.._.._.._.._‘
oo\)o\ma.wwHoxooo\)o\~mAwN»—-

I understand that as a consequence of my plea of guilty by way of the Alford decision
the Court must sentence me to imprisonment in the Nevada Department of Corrections for &
minimum term of not less than one year and a maximum term of not more than ten years.
The minimum term of imprisonment may not exceed forty percent (40%) of the ma?(imum
term of imprisonment, | understand that I may also be fined up to $10,000.00. 1 understand
that the law requires me to pay an Administrative Assessment Fee.

I understand that, if appropriate, 1 will be ordered to make restitution to the victim of
the offense(s) to which I am pleading guilty and to the victim of any related offense which is
being dismissed or not prosecuted pursuant to this agreement. I will also be ordered to
reimburse the State of Nevada for any expenses related to my extradition, if any.

I understand that I am eligible for probation for the offense to which I am pleading
guilty. T understand that, except as otherwise provided by statute, the question of whether I
receive probation is in the discretion of the sentencing judge.

I understand that if more than one sentence of imprisonment is imposed and | am
cligible to serve the sentences concurrently, the sentencing judge has the discretion to order
the sentences served concurrently or consecutively.

I'also understand that information regarding charges not filed, dismissed charges, or
charges to be dismissed pursuant to this agreement may be considered by the judge at
sentencing.

I have not been promised or guaranteed any particular sentence by anyone. I know
that my sentence is 10 be determined by the Court within the limits prescribed by statute.

I understand that if my attorney or the State of Nevada or both recommend any
specific punishment to the Court, the Court is not obligated to accept the recommendation.

I understand that if the State of Nevada has agreed to recommend or stipulate a
particular sentence or has agreed not to present argument regarding the sentence, or agreed
not to oppose a particular sentence, or has agreed to disposition as a gross misdemeanor
when the offense could have been treated as a felony, such agreement is contingent upon my

appearance in court on the initial seniencing date (and any subsequent dates if the sentencing

2
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is continued). 1 understand that if I fail to appear for the scheduled sentencing date or 1
commit a new criminal offense prior to sentencing the State of Nevada would regain the full
right to argue fo.r any lawful sentence,

I understand if the offense(s) to which I am pleading guilty to was committed while I
was incarcerated on another charge or while I was on probation or parole that I am not
eligible for credit for time served toward the instant offense(s).

I understand that as a consequence of my plea of guilty, if I am not a citizen of the
United States, 1 may, in addition to other consequences provided for by federal law, be
removed, deported, excluded from éntry into the United States or denied naturalization.

I understand that the Division of Parole and Probation will prepare a report for the
sentencing judge prior to sentencing. This report will include matters relevant to the issue of
sentencing, including my criminal history. This report may contain hearsay information
regarding my background and criminal history. My attorney and I will each have the
opportunity to comment on the information contained in the report at the time of sentencing.
Unless the District Attorney has specifically agreed otherwise, then the District Attorney
may also comment on this report.

WAIVER OF RIGHTS

By entering my plea of guilty, I understand that I am waiving and forever giving up
the following rights and privileges:

1. The constitutional privilege against self-incrimination, including the right to refuse
to testify at trial, in which event the prosecution would not be allowed to comment to the
jury about my refusal to testify.

2. The constitutional right to a speedy and public trial by an impartial jury, free of
excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the
assistance of an attorney, either appointed or retained. At trial the State would bear the
burden of proving beyond a reasonable doubt each element of the offense charged.

3. The constitutional right to confront and cross-examine any witnesses who would

testify against me.
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4. The constitutional right to subpoena witnesses to testify on my behalf.
5. The constitutional right to testify in my own defense.
6. The right to appeal the conviction, with the assistance of an attormey, either

appointed or retained, unless the appeal is based upon reasonable constitutional jurisdictional

‘of other grounds that challenge the legality of the proceedings and éXéept as otherwise

provided in subsection 3 of NRS 174.035.
VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me with my
attorney and I understand the nature of the charge(s) against me. '

I understand that the State would have to prove each element of the charge(s) against
me at trial,

I have discussed with my attomey any possible defenses, defense strategies and
circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights have been
thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best interest,
and that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my attorney, and I am
not acting under duress or coercion or by virtue of any promises of leniency, except for those
set forth in this agreement.

I am not now under the influence of any intoxicating liquor, a controlled substance or
other drug which would in any manner impair my ability to comprehend or understand this
agreement or the proceedings surrounding my entry of this plea,

1
/"
/1
1/
//
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My attorney has answered all my questions regarding this guilty plea agreement and

its consequences to my satisfaction and I am satisfied with the services provided by my

attorney.
DATED this 3} ¥ day of January, 2005.
R g I
RANCE CASTROMONTALVO
Defendant
AGREED TO BY:
J. TIMOTHY FATTIG
Deputy District Attorney
Nevada Bar #006639
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CERTIFICATE OF COUNSEL:

I, the undersigned, as the attorney for the Defendant named herein and as an officer of
the court hereby cerlify that:

1. I have fully explained to the Defendant the allegations contained in the charge(s)
to which Alford pleas are being entered.

2. I have advised the Defendant of the penalties for each charge and the restitution
that the Defendant may be ordered to pay. )

3. All pleas of Alford offered by the Defendant pursuant to this agreement are
consistent with the facts known to me and are made with my ‘advice to the Defendant.

4. To the best of my knowledge and belief, the Defendant:

a. Is competent and understands the charges and the consequences of pleading
Alford as provided in this agreement.

b. Executed this agreement and will enter all Alford pleas pursuant hereto
voluntarily.

¢. Was not under the influence of intoxicating liquor, a controlled substance or
othe{j %ru at the time I consulted with the Defendant as certified in paragraphs
1 and 2 above.

Dated: This 3%~ day of January, 2005.

Hredites
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DAVID ROGER
Clark County District Attorney

Nevada Bar #002781

200 South Third Street F ﬂL E D
Las Vegas, Nevada 89155-2212

(702) 435-4711

Attomey for Plaintiff 005 MAR 291 P 2: 28

N "é}'ii,"- =, free P
DISTRICT COURT &+ flfﬁ/{ =
CLARK COUNTY,NEVADA  { tLen

THE STATE OF NEVADA,

)
Plaintiff, -
Case No: Ci1s1012C
-VS_
DeptNo:  XVII
ROBERT CASTRO, aka
Robert Ranch Castromontalvo,
#1161921
Defendant.
JUDGMENT OF CONVICTION
- (PLEA OF GUILTY)

ESQ., and good cause appearing,

/I
.
/I
s
I RECEIVED
MAR 2 4 7003
COUNTY £=70¢

The Defendant previously appeared before the Court with counsel and entered a plea
of guilty to the crime(s) of VOLUNTARY MANSLAUGHTER (Category B Felony), in
violation of NRS 200.040, 200.050, 200.080; thereafter, on the 22nd day of March, 2005, the
Defendant was present in court for sentencing with his counsel, STANLEY A. WALTON,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offense(s) and, COURT

ORDERED: in addition to the $25.00 Administrative Assessment Fee, the Defendant is
SENTENCED to a MAXIMUM term of ONE HUNDRED TWENTY (120) MONTHS with

PAWPDOCSUUDGI302\30235702.doc
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Department of Corrections (NDC) with 741 days Credit F

i
DATED this ()}g day of Magth, 200 M
DISTRIGTIUBGE

€ Served
/
L/

1 a MINIMUM parole cliéibility of FORTY-EIGHT (4;) MONTHS in the Nevada
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INFO

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781
J TIMOTHY FATTIG

Deputy District Attorney
Nevada Bar #006639
200 South Third. Street.
Las Vegas, Nevada 86155-2211
(702) 4 5.4711
Attorney for Plaintiff

- made and provided, and against the.peace and dignity of the State of Nevada, did, together

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, ) .
Plaintiff, CaseNo:  C191012C
Dept No: XVl '
~V§-
ROBERT CASTRO, aka Robert Rance AMENDED
Castromontalvo ID#1161921 INFORMATION
Defendant.
STATE OF NEVADA
SS.

COUNTY- OF CLARK

DAVID ROGER, District Attorney within and for the County .of Clark, State of
Nevada; in the name and by the authority of the State of Nevada, informs the Court:

That ROBERT CASTRO, Robert Rance Castromontalvo, the Defendant above
named, having committed the crime of VOLUNTARY MANSLAUGHTER (Felony -
NRS 200.040, 200.050, 200.080), on or sbout the 6th day.of March, 2002, within the County

of Clark, State of Nevada, contrary to the form, force and effect of statutes in such cases

with SALLY VILLAVERRDE and/or RENE GATO, then and there without authority df
law, wilfully, unlawfully, and feloniously, without malice and without deliberation kill
ENRIQUE CAMINERO, JR., a human b;ing, by manual strangulation and/or by inflicting
multiple blunt force trauma upon his body, said defendant being liable under one or more of

EXHIBIT 1

PAWPDOCS\AINF\302\30235704.DOC

AGreEment )

26(& see Lexhibt A" ok plen
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" commanding or procuring the other to commit the offense, as evidenced by the conduct of

16.

¢ e

the following principles of criminal liability, to-wit: (1) by Defendant and/or SALLY
VILLAVERDE and/or RENE GATO directly committing the acts constituting the offense;
and/or (2) by said Defendant and/or SALLY VILLAVERDE and/or RENE GATO aiding or

abetting each other in its commission by directly or indirectly counseling, encouraging,

the Defendant and/or SALLY VILLAVERDE and/or RENE GATO before, during and after
the offense and/or (3) by conspiring with SALLY VILLAVERDE and/or RENE GATO to
commit the offense of robbery and/or murder whereby each is vicariously liable for thc
foreseeable acts of the other made in furtherance of the conspiracy,

DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #00278]

BYW

J TIMOTHY FATTIG

?' District Attorney
Neva Bar #006639
DA#03F02357C/ ]
LVMPD EV#010 206099602083 12148;
0008180061 ;009082352

VOL MANSLTR F
(TIK1)

) PAWPDOCS\INF302\30235704.D0C
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B
ark County District Attorney
Nevada Bar #002781
200 South Third Street F l L E D
%,78082) 4§as Nevada 89155-2212
Attorney for Plamtnff UG HAR 291P 2 28
DISTRICT COURT C—Dﬁ’m;; s, /@
CLARK COUNTY, NEVADA CLER:
THE STATE OF NEVADA, )
Plaintiff, -
CaseNo:  C191012C
-Vs-
DeptNo: XN
ROBERT CASTRO, aka
Robert Ranch Castromontalvo,
#1161921
Defendant. .
JUDGMENT OF CONVICTION
- (PLEA OF GUILTY)

The Defendant previously appeared before the Court with counsel and entered a plea
of guilty to the crime(s) of VOLUNTARY MANSLAUGHTER (Category B Felony), in
violation of NRS 200.040, 200.050, 200.080; thereafier, on the 22nd day of March, 2005, the
Defendant was present in court for sentencing with his counsel, STANLEY A. WALTON,
ESQ,, and good cause appearing,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offense(s) and, COURT
ORDERED: in addition to the $25.00 Administrative Assessment Fee, the Defendant is

SENTENCED to a MAXIMUM term of ONE HUNDRED TWENTY (120) MONTHS with
"

/

Vi

/"

" RECEIVED

MAR 2 % 7809
C@UNW £ bl PAWPDOCSUUDG\302\36235702.doc
O augy,
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a MINIMUM parole eligibility of FORTY-EIGHT (48) MONTHS in the Nevada
Department of Corrections (NDC) with 741 days crcditjﬁ

DATED this (Ez day of h, 2p0
DISTRIGFIUDGE

jr

2 PAWPDOCSULDG\302130235702.doc
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DEPARTMENT 3}

CASE SUMMARY
CASE NO. 03C191012-3

CALENDAR CALL Heard By: Michae! Cherry
01/27/2005 Calendar Call (8:30 AM)
CALENDAR CALL
017282005 | & wri
WRIT OF HABEAS CORPUS AD TESTIFICANDUM
01/31/2005 Jury Trin! (1:30 PM)
TRIAL 8Y JURY Cowrt Clerk: Penny Wisner Reporter/Recorder: Janie Olsen Court
Interpreter; JEFFREY HANKS Heard By: Cherry, Michael A
0173112008 Jury Trial (1:30 PM)
TRIAL BY JURY Court Clerk: Penny Wisner Reporter/Recorder; Janie Olsen Court
Imerpreter: JEFFREY HANKS Heard By: Michael Cherry
0173172005 Conversion Case Event Type
SENTENCING
01312005 | QY Expen Witness List
NOTICE OF WITNESSES - RELATED PARTYID: 03C}9) 012_0001
0173172005 & Information
AMENDED INFORMATION
0173172005 m Memomandum
————
GUILTY PLEA MEMORANDUM/AGREEMENT
01312005 | &Y tnformation
AMENDED INFORMATION
0173172005 Disposition (Judicial Officer; User, Conversion)
7! :2'USEOFA DEADLY WEAPON OR TEAR GAS IN COMMISSION OF A CRIME.
- . Charges Amended/Dropped
! PCN: Sequence:
_—
0113172005 Disposition (Judicial Officer: User, Conversion)
3. ROBBERY = -~ .- o
"Charges Amerided/Dropped
PCN: Scquence:
0173172005 , | Dispesition (Judicial Officer: User, Conversion)
3. USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF A CRIME,
Charges Amended/Dropped
PCN:  Sequence:
02/0172005 Jury Trial (10:00 AM)
TRIAL BY JURY Covrt Clerk: Penny Wisner Reporter/Recorder; Janie Olsen Court
Interpreter: Moaria Peralta Dy Gomez Heard By: Cherry, Michae! A
02/022005 Jury Tris! (10:30 AM)
TRIAL BY JURY Couri Clerk: Penny Wisner Raporter/Recorder: Janie Olsen Court
Interpreter: ALEXANDRA ANDRADE Heard By: Cherry, Michael A

PAGE 23 OF 36

03C1910)2-
30228 tif pages

03C1910]2.
30227.tif pages

03Ci91012.
30230.tif pages

03Ci910]2-
3023/.tif pages

03C191012-
30232 tif pages

03Ci91012-
30234.1if pages

Prinied on 120102017 a1 8:47 Akt
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EXHIBIT A % SEnTENCING ’(’\EAHV\%‘ statements Wi Co-dety CAsTRD

[

. 83T191012-2

H

\&\@\ﬁma Porkion (TehReRiys) Document 2

DISTRICT COURT
CLARK COUNTY, NEVADA

o~

Felony/Gross Misdemeanor COURT MINUTES . March 22, 2005
03C191012-2 The State of Nevada vs Sally Villaverde
March 22,2005 8:30 AM Sentencing SENTENCING

Court Clerk: Penny

Wisner

Reporter/Recorder:

Janie Olsen Court
Interpreter: Anita
D'Angelo Heard By:

Michael Cherry

"HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES :
PRESENT: Mitchell, Scott S. Attorney

]OURNAL ENTRIES

"- DEFT. CASTRO ADJUDGED GUILTY OF VOLUNTARY-MANSLAUGHTER (F). ; At gument. by, the
" State Statement by :thé Deft: sATETIment by Mf. Walton, COURT ORDERED, in addition to the $25
Administrative Assessment Fee, the Deft. is SENTENCED to a MAXIMUM term of ONE HUNDRED
TWENTY (120) MONTHS with a MINIMUM parole eligibility of FORTY-EIGHT (48) MONTHS in
the Nevada Department of Corrections (NDC) with 741 days Credit For Time Served.

PRINT DATE: - 11/15/2017 Page 164 of 205 Minutes Date:  April 08, 2003

265




.- LAS VEGAS METROPOLITAN POLICE DEPARTMENT

CRIMINALISTICSBUREAU —

EVIDENCE IMPOUND REPORT
020306-099

EXHYB\T A

Item # 10 — Cotton tip swab containing apparent
blood.

Item # 11 — Cotton tip swab containing apparent
blood.

- Item # 12 — Cotton tip swab containing apparent
blood. -

Item # 13 — Cotton tip swab containing apparent
blood.

Item # 14 — Cotton tip swab containing apparent
blood.

- Item # 15— Cotton tip swab containing apparent .. .
blood.

_Item #16 — piece of cut white cloth bearing apparent

Item #17 — Hairlike fiber/strand.

Item #18 — Hairs.

Pac e #4792/6 '
Item #19 - $0.10 U.S. coin currency (one dime).

Package #4792/7
Item #20 — Black wallet bearing apparent blood
containing miscellaneous cards to include a Visa gold
card in the name of Enrique L. Caminero #4479 4817
0065 1371, (note a NV DL in the victim name was
recovered from wallet and given to C.S.A D. Holstein
for transport to the Corner’s office).

**Copies Attached**

Linoleum of bathroom, associated to Item #23
footwear A, received from the hands of J.Matvay
#1883.

Floor of bathroom between toilet and tub, received
from the hands of J.Matvay #1883.

Front of sink counter, received ﬁ'om the hands of
L. MaIvay #1883.

" Top of toilet id, received ffom the hands of J. Matvay

#1883.

Inside north side of bathtub, received from the hands
of 1. Matvay #1883.

Cold faucet mbathtub received from the hands of J..
Matvay #1883. .

“Jubilee” pillow.o'n north end of bed.
Bathroom sink, received from the hands of J. Matvay
#1883. :

Floor of the bathroom, received from the hands of
J.Matvay #1883.

On floor north of bed in sleeping area, beneath the
listed victim.

Right rear pocket of the listed victim.

ey
namisaperine | 7 [ OU Gy [14] 7 [ JeyyChar \ [re]amm2]
V / Page 2 of 3 I ~
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EXHIRIT A
® ®

LAS VEGAS METROPOLITAN POLICE DEPARTMENT
FORENSIC LABORATORY REPORT OF EXAMINATION

NAME: CAMINERO, Enrique (Victim) . . CASE: 02 0306-0996
AGENCY: LVMPD
DATE: May 24, 2002

INCIDENT: Homicide BOOKED BY:  D3861H
REQUESTED BY: - Mikolainis - Homicide
o Narcotics -
- . - JUN
I, DAVID F. WITKOWSKI, do hereby declare: 7 A 04 2002

That | am a Criminalist employed by the Las Vegas Metropolitan Police Department;

That on January 3, 2001, | first quaiified in the Eight Judlcxal Court of Clark County, Nevada, as an expert witness, to testxfy '

regarding the identity of a controlled substance,
That | received evidence in_‘the above case from the LVMPD Evidence Vault, | examined the evidence, and identified:

PACKAGE SUBSTANCE NET WEIGHT UNLESS NOTED

DW1 PKG 3861-10 ITEM 12 COCAINE 10.72g

| transferred the evidence to the LVMPD Evidence Vault.

| declare under penalty of perjury that the foregoing is trye and rrecf.

Executed on: ng 29 ZC@ ) — J\ / \ﬁ- \J_
DAVID F. WITKOWSKI, #5715 |

CRIMINALIST 1

— 4; %AM A

Revnewer
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EXHIRIT A
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' ENRIQUE F CAMINFR

- KOCKA & BOLTON, P.C.
ATTORNEYS AT LAW

e { Bl
- P
Frank Kocka, Esq.

ool A5
600 South 8th Street Tel: (702) 383
Las Vegas, NV 89101 Fax; (702) 383
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 EXHIBIT B

004784 Walton, Stanley A.

PETITION FOR WRIT OF HABEAS CORPUS (CASTRO) ...DEFT'S PRO PER MOTION TO

DISMISS COUNSEL/APPOINT COUNSEL (VILLAVERDE)

COURT ORDERED, Villaverde's motion to dismiss counsel is DENIED.

PAGE: 001 MINUTES DATE: 04/08/03
CRIMINAL COURT MINUTES
03-C-191012-C STATE OF NEVADA vs Villaverde, Sally
‘ 04/08/03 09:00 AM 00 INITIAL ARRAIGNMENT
{7
- HEARD BY: Michael A Cherry, Judge; Dept. 17
OFFICERS: Penny Wisner, Court Clerk
Janie Olsen, Reporter/Recorder
## CODE NOT ON FILE ##, Court Interpreter
PARTIES: STATE OF NEVADA Y
004963 Daskas, Robert J. Y
0001 D1 Gato, Rene Y
000824 Schieck, David M. Y
0002 D Villaverde, Sally Y
004784 Walton, Stanley A. Y
0003 D Castro, Robert Y
005825 Wildeveld, Kristina M. Y
See MINUTES for Defendant 001: Gato, Rene
06/05/03 09:00 AM 00 ALL PENDING MOTIONS 6-05-03
HEARD BY: Michael A Cherry, Judge; Dept. 17
OFFICERS: Penny Wisner, Court Clerk
Dick Kangas, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
005398 Lalli, Christopher J. Y
0002 D Villaverde, Sally Y
005825 Wildeveld, Kristina M. Y
0003 D Castro, Robert Y
Y

Mr. Walton presented argument on the writ of habeas corpus stating the key
issue was whether or not Teresa Gamboa was an accomplice in this case and
went over Ms. Gamboa's participation in the incident. Mr. Walton concluded

the State had chosen not to charge Ms. Gamboa because they wanted

to use her

as a witness to prosecute this case. Mr. Lalli objected to some of Mr.

Walton's representations as they were not contained in the preliminary
Walton. Mr. Lalli responded

hearing transcript. Further argument by Mr.

CONTINUED ON PAGE: 002

PRINT DATE: 12/15/06 PAGE: 001
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EXHIBITSB

PAGE:

004

CRIMINAL COURT MINUTES

MINUTES DATE: 08/19/03

vs Villaverde, Sally

MR

03-C-1%91012-C STATE OF NEVADA
CONTINUED FROM PAGE: 003
08/19/03 09:00 AM 00 DEFT'S PRO PER MTN TO DISMISS COUNSEL &
APPOINTMENT OF ALTERNATE COUNSEL/08
HEARD BY: Michael A Cherry, Judge; Dept. 17
OFFICERS: Penny Wisner, Court Clerk
Janie Olsen, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
004963 Daskas, Robert J. Y
0002 D Villaverde, Sally Y
005825 Wildeveld, Kristina M. Y
* COURT ORDERED, motion DENIED. Court informed the Deft. his present counsel
was a very able and competent attorney and he was fortunate to have her as
his attorney.
CUSTODY
10/21/03 09:00 AM 00 ALL PENDING MOTIONS 10-21-03
i HEARD BY: Michael A Cherry, Judge; Dept. 17
OFFICERS: Penny Wisner, Court Clerk
Janie Olsen, Reporter/Recorder
## CODE NOT ON FILE ##, Court Interpreter
PARTIES: STATE OF NEVADA
006639 Fattig, John T
000346 Mitchell, Scott S.
0001 D1 Gato, Rene Y
000824 Schieck, David M. Y
0002 D Villaverde, Sally Y
005825 Wildeveld, Kristina M. Y
0003 D Castro, Robert Y
004784 Walton, Stanley A. Y

See MINUTES for Defendant 001: Gato, Rene

CONTINUED ON PAGE: 005

PRINT DATE:

12/15/06

PAGE:

004
271

MINUTES DATE:

10/21/03



ExRiBITE

PAGE: 005

MINUTES DATE: 12/04/03

CRIMINAL COURT MINUTES

03-C-191012-C STATE OF NEVADA vs Villaverde, Sally
CONTINUED FROM PAGE: 004
12/04/03 09:00 AM 00 KOHN'S MTN TO WITHDRAW AS COUNSEL /22
HEARD BY: Michael A Cherry, Judge; Dept. 17
OFFICERS: April Watkins, Relief Clerk
Janie Olsen, Reporter/Recorder
PARTIES: STATE OF NEVADA ' Y
005984 Hart, Marty Y
0002 D Villaverde, Sally Y
005825 Wildeveld, Kristina M. Y

%X Statement by counsel.
APPOINTED.

CUSTODY

COURT ORDERED, motion GRANTED and Randall Pike, Esq.
FURTHER ORDERED, matter set for confirmation of counsel.

12/11/03 9:00 AM CONFIRMATION OF COUNSEL (PIKE)

CLERK'S NOTE: Mr. Pike appeared and was advised of the next court date. aw

12/11/03 09:00 AM 00 CONFIRMATION OF COUNSEL (PIKE)

HEARD BY: Michael A Cherry, Judge; Dept. 17

OFFICERS: Penny Wisner, Court Clerk
Janie Olsen, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
006056 Bauer, Elizabeth B. Y
0002 D Villaverde, Sally ) Y
001940 Pike, Randall H. Y

Mr. Pike CONFIRMED AS COUNSEL for the Deft.
future dates.

and stated he was aware of all

CONTINUED ON PAGE: 006

005
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SALLY D, VilLAYERDE # 81701
Dﬂhmtnt/&h;;q;iaﬂasufm F:'l-EE[)
SII!,RBtOfﬁ.CEBx—ZB
et Office B 2B OCT 04 2021
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE GF NEVADA ' )
Flaintifes ; Case No- 4 18-780041-W
Vs ) Dept-No-  pept. 10
SALLY D, Vit AVERDE ’ ) Docket N
! )
Defendant . )
J

MOTION TO APPOINT COUNSEL
Date Of Hearing:

Time Of Hearing:

COMES NOW the Defendant Spily D ViLLAVERDE . in proper person and

hereby moves this Honorable Court for an ORDER granting him Counsel in the herein

proceeding action.

This Motion is made and based upon all papers and pleadings on File herein

and attached Points and Authorities.

Dated:This ;2 Day Of Seetember ,202) .

Respectfully Submitted,

BY: Aa1l4 DVillsweds  #2130]

SALLY D, VillAverle  # D J/ID1
Defendant,In Forma Pauperis:
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POINTS AND AUTHORITIES

NRS.34.750 Appointment of Counsel for indigents;pleading sipplemental to
petitiion;response to dismiss:

nIf the Court is satisfied that the allegation of indigency is True and the
petition is Not dismissed summarily,the Court may appoint counsel to represent
the—"petitioner/defendant."'"

NRS.171.188 Procedure for appointment of attorney for indigent defendant:

"Any defendant chargéd with a public offense who is an indigent may, bg oral
statement to the District Judge,justice of the peace,municipal judge or master,
request the appointment of an attorney to represent him."

NRS 178.397 Assigrnment of counsels

"Every defendant accused of a gross misdemeanor or felony who is financially
unable to obtain counsel is entitled to have counsel assigned to represent him at
every stage of the proceedings from his initial appearance before a magistrate or

the court through appeal,unless he waives such appointment.”

WHEREFORE ,petitioner/defendant,prays this Honorable Court will grant his
motion for the appointment of counsel to allow him the assistance that is needed

to insure that justice is served.

Dated:This 02 Day Of SePtember 2021 .

Réspectfully Submitted,

ay: i D, Vllaverds # 81301

SALLY D, VILLAVERDE i} 2]
Defendant ,In Forma Pauperis:

/11!
/177
/717
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AFFIDAVIT OF: <ALy D.\GLLaveRDE %810

STATE OF NEVADA )

) ss:
COUNTY OF CLARK )

TO WHOM IT MAY CONCERN:

I, ALY b,\I;L\p(\]erAﬁ the undersigned,do hereby swear that

all statements,facts and events within my foregoing Affidavit are
true and correct of my own knowledge,information and belief, and

as to those,I believe them to be True and Correct. Signed under the
penalty of perjury,pursuant to,NRS. 29.010;53.045 ;208.165,and state
the following:

AL defendont 15 o unizacned (&te;\uyq L‘\*i;lmf ,\mr_o\?m\;\L % rerresent wmsels
Ve s Court acenf evideatioey heoring . thaf gy\g)\',g\,\ i< his Secownd \mn\g@%j@ )

Aha¥ L&X&\ terms ond APPalnte Peocedures \m\\\ be Liseiedlt o onderstand /DLL

ComPrehend. Thot this case 13 o wurder Cose uihich invelved Camblex tssues it -

Rﬁu\ Amma AU‘revxémn‘('S teial DV\C\ Pbsﬁ-’fdm\ Whe ce m\\\r thin M\’bﬂ\&‘l N‘\\\ ‘o&

12020 . sv: £hi/9 D. Vz(///{uan& #8170)

able ’%S &rc‘ue and \\hjoﬁe bheWer. thad an Df\'\/nv\na*l wiil Brovide CLLEWM axerdlan 2
avnd chance £o Frevail ow defendant ComsTitutionsd tesuec and that defendant hos been
Peeviously teerecented ducinn the d((—&c(eﬂt N\ases af he Tase thh inc\uc\eé TK}AL,

Direct mﬂ’ea\/ State Post- Danvichon and geéara\\ Hokeas (oc®us Posi- Ccm('.‘c‘ﬁ"oh/

FURTHER YOUR AFFIANT SAYETH NAUGHT.

ZXECUTED At: I[rndian 3prinjys,ilevada,-his g2 Day Of Seplem ber :

sAlLy D. Villaverye __1_8170] |
fost Office 3ox-2203(3DC<)
[ndin Sorinis, ler odr.223) 720
Affiant, [n Propria Personam:
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11
12
13
14
15
16
17
18
19

ERTFICAT E E BY MAILIN
I, Sely D \WLLAVERDE , hereby certify, pursuant to NRCP 5(b), that on this £

day of seetember ,202) , I mailed a true and correct copy of the foregoing, “_tovienn €oR

?”

APPeinToEnY 0€ COUNSEL,

20
21
22
23
24
25
26
27
28

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
United State Mail addressed to the following:

C vk County Didrict Mmed otttce
760 lewis Ave
L As vepag WY BAST

CCFILE

DATED: this 67 dayof Sepfember ,2021 .

Slly D I[ZL/L 4 2I70)

SALLY D. ViLlavERDE # 8120
detendant /In Propria Personam
Post Office Box 208,S.D.C.C.
Indian Springs, Nevada 89018
IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

Metion Fo0 APPOINTMENT AF counlse L

(Title of Document)

filed in District Court Case number _G3C1210\2 R

i

d Does not contain the soclal security number of any person.
~-OR-

O  Contains the sodial security number of a person as required by:

A. A spedific state or federal law, to wit:
(State specific law)

-or-

B. For the administration of a public program or for an application
for a federal or state grant.

‘ , o
Gl D %//L‘Z Yar 7 9 /02 /202

Signature Date

SaLLy D. \/.'I/AVEEDE #8170/
Print Name

&b £ f¢r/m/4:n‘£.
Title
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
280 - 283
WILL FOLLOW VIA
U.S. MAIL
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
284 - 286
WILL FOLLOW VIA
U.S. MAIL
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25
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27

28

Electronically File
10/05/2021 1:59 P

leiws.h s

CLERK OF THE COUR

PPOW

DISTRICT COURT
CLARK CO[%NTY, NEVADA

Sally D Villaverde,

Petitioner, Case No: A-18-780041-W
Department 10
Vs,
Brian Williams Warden, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
/

Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
October 04, 2021. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
angwer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830. inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the 5t day of December 20__21, at the hour of

Dated this 5th day of October, 2021

St

District Court Judge

8:30 a.mo’clock for further proceedings.

03B 748 94B7 F123
Tierra Jones
District Court Judge
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20

21

22

23

24

25

26

27

28

CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

Sally Villaverde, Plaintiff{s) CASE NO: A-18-780041-W
Vs, DEPT. NO. Department 10

Brian Williams Warden,
Detendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 10/6/2021

Sally Villaverde HDSP PO Box 650
Indian Springs, NV, 89070
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12
13
14
15
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Electronically Filed
10/6/2021 9:56 AM

Steven D. Grierson

DISTRICT COURT CLERK OF THE CQO
CLARK COUNTY, NEVADA Cﬁ;‘*—“ R

okt ok
Sally Villaverde, Plaintiff(s) Case No.:  A-18-780041-W
Vs,
Brian Williams Warden, Defendant(s) Department 10

NOTICE OF HEARING

Please be advised that the Plainitffs Motion for Appointment of Counsel in the above-
entitled matter is set for hearing as follows:
Date: December 06, 2021
Time: 8:30 AM
Location: RJC Courtroom 14B
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the

Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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. : Electronically Filed
11/12/2021 .
1| SALM D \iLLAVERDE # 81704 CLERKOFTHE COURT
5 Southern Desert Correctional Center
Post Office Box 208
s |Indian Springs, Nevada 89070
4
5
6 IN THE €I6HT JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 IN AND FOR THE COUNTY OF _CLARK
8
SALY D. VILLAVERDE , )
9 )
. Petitioner, ) Case No. # A-AB-7a0041-W
)
11 Vs. ; Dept. No. # 46
12 | \WILLIAM HuTeniNGg (warDen) ) Docket No. #
13 ’ _ ; '
14 Respondent(s). )
)
15
1 MOTION FOR TRANSCRIPTS AT STATE EXPENSE
7 Date of Hearing:
18 Time of Hearing: -
19 .
“ORAL ARGUMENT REQUESTED: Yes ___Noy "
20 :
21 COMES NOW, Petitioner SALY D. MiLLAVERDE , proceeding in proper
22 '
person, and hereby moves this Honorable Court for an Order for the production of all
0 trahscripts, papers, and pleadings, also any other document in regards to the above-
5 titted action.
% ﬁn itled action
—25 ‘% This Motion is made and based upon all papers and pleédings on file with the |
©o. “Tawm , //.
Lo . /
,%27 Fﬁlerk of the Court, which are hereby incorporated by this reference, the Memaorandum
28
of Points and Authorities herein, and attached Affidavit of Petitioner.
-
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19
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22

23

MEMORANDUM OF POINTS AND AUTHORITIES

The petitioner reépectfully requests that this Court Order the production of all
transcripts, papers, pleadings and any other documents with regards to the above-
entitled case. That these transcribed ... material(s) and documents are to be furnished
to the Petitioner at state expense.

Only with proper review of those transcribed material(s) and documents will
petitioner be able to adequately prepare a post-conviction petition or a direct appeal
that would allege all.issues, and the grounds for relief that he is seeking. Moreover,
Petitioner would be prejudiced absent the Court’s granting of this motion. See:

Peterson v. Warden, 87 Nev. 134, 483 P.2d 204 (1971), holds that:

"... does not contemplate that a record will be furnished at
state expense upon mere unsupported request of a
petitioner who is unable to pay for them ... so he must
satisfy the points raise that have merit and such merit will
be supported by the record ...”

WHEREFORE, Petitioner, $alld D. ViLLAVERDE , prays that this|

Honorable Court enter an Order directing” the reporter to prepare the foregoing [~

réquested ... transcripts’, also refer to the case of: George v. State, 122 Nev. 1, 127

P.3d 1055 (2006),(defendant was entitled to transcripts and trial evidence to prosecute |

direct appeal). Also see: NRS 177.325; 177.335; and 177.345.

DATED this _t3  dayof fttober , 2021

Ll D \/{jﬁwma@ #8701

Sa D Vil avedde # 81wl
Affiant, In Forma Pauperis

CC: File

'
[}
'
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15
16
17
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i,

CASE NO. ‘A-\&-78004) -wW

DEPT. NO. "0

Sally D, \riuLijRhE

Petitioner,

MEMORANDUM OF POINTS AND
- AUTHORITIES IN SUDPORT QF
" REQUEST FOR TRANSCRIPTS AT
" STATE EXPENSE

Vs.

THE STATE OF NEVADA,

Respondent.

o

The Petitioner respectfully request that thisg Court order

-the production-of the transcripts:paper$7‘pléédihégjhana any
other documents ‘with regard to the above-entitled case. That
these documents are to be furnished to the petitioner at State
Expense, due to his proverty.

That only with broper review of those documents of tha

"above-entitled case'ﬁill”théxﬁetifldhéfAéémégiémébvaaéquaéély
Drepare a post-conviction petition, or a disrac appeal, that

would allege all issues and grounds for relief that He is

seeking. PETERSON vg. WARDEN, 87‘Nev. 134, 483 p.2d4 204 (1971),

holds that:

" . . . does not contemplate that

a record will be furnished at State
EXpense upon mere Unsupported request
of a petitioner wha is unable to pay

for them, . - SQOPst he satisfy the




10
11
12
14
15
16
17
18
19
20
21

[ e

2 g

© - -3 D O b WO b

points raise merit and such merit

will be supported by review of the

record. . . " :
Moreover, the petitioner would be prejudiced absent the Court;s
granting of the within motion. Petitioner would not have means
necessary to file a proper person petition for writ of habeas
corpus, post-conviction or direct appeal to the Nevada Supreme

Court, that would allow the petitioner to allege all available

issues,

WHEREFORE, Petitioner, SALM D.\ViLLAVERDEprays that this Court
enter an order directing the reporter to prepare the foregoing

requested transcripts.

DATED this 13 ' day of otfober -+ 2620

7 2159D) M&ﬂg #8101

/77
/77
s

S

/17
/17
/17
/17
/17
/77
i1/
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ADDITIONAL FACTS OF THE CASE:
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AFFIDAVIT OF: SnllY ’D,\l‘\\\mERﬁE £ 21700

STATE OF NEVADA )
S3 .
COUNTY OF CLARK )
TO WHOM IT MAY CONCERN:

7,SaUY D N1 pueathe  the undersigned,do hereby swear that

all statements,facts and events within my foregoing Affidavit are
true and correct of my own knowledge,information and belief, and

as to those,I believe them to be True and Correct. Signed under E_he
penalty of perjury,pursuant to,NRS. 29. 010; 53.045 ;208.165,§nd state
the following:

fthat Pebitfoner abeve 15 u3rin3 Brorse which is T say he is rePrasanjﬁﬂ him self,
Phot transcaivts wil) enld be wse for the PorPose 0t Litimation B Case NO, A€ 3800
Aalw }’U/mt .OJ_D(LﬁS ta A‘\Gﬁemﬂ‘{ D\a-‘.'m.(l\(\ ’Wﬁ; c\ommm’hﬁﬁﬂ PerSona\l‘l_;ig ‘M_LX"(QL‘ by
—the Sma)Lf; Foct that ofFant 3 Currently tneoceeroted ob Sn Ce, Lhaf 0etiant \r\w&
aflembled 1 obtain this J(mnscﬁ\:{s in the Poast, but, the Click oe the Cout. o

th\\EC‘ that tmnstrl“)tﬁ Gre wol (k\(uu\atw\e From Hﬂt Ye (ord. h) Covtact the d\u\v
eind A&P&(*Tﬂ&h*’ A\P&C%LYF

FURTHER YOUR AFFIANT SAYETH NAUGHT.

EXECUTED At: Indian Springs,devada,this 2 {5  Day OfDat/ }3@( ZDZ'I ;

20 . \ . Jalld, MMA./UCQ +# 8170

SALLY DL ollaveR»e  # $1701

Post Office Box-203(SDCC)
N Indian Springs,dNevada.39070./
- Affiant,In Propria Personam:




AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding _MbdTionTs

ohtatn brangcs PTIS al STake BXPendes.
(Title of Document)

filed in District Court Case number

’
[‘_{] Daes not contain the social security number of any person.

-OR-

0O Contains the social security number of a persaon as required by:

A. A specific state or federal law, to wit:

(State specific law)

- - -or- -

B. For the administration of a public program or for an application
for a federal or state grant.

Mﬂ 1. ‘\/LMM«QD 4 €170\ 10 /15 1202

. Signature Date

SAlY D, ViLLAVERDE #9170
Print Name

PetiHaner.
Title
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10
11
12
13
14
15
16

17

18
19
20
21
2
23
24
25

27
28

CERTFICATE QF SERVICE BY MAILING

I, SAllM D \rLLauERDE

day of © ojc q_' b er , 2021 , I'mailed a true and correct copy of the foregoing, “ Metion tor J(mg;

, hereby certify, pursuant to NRCP 5(b), that on this |3

Qkig‘cs & Sfate expenses.

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

United State Mail addressed to the following:

Clak County Dickaet Aﬂﬁw DECee

260_leuils Ave.
1S \lagnsim 82158

CC:FILE

DATED: this_t3 dayof 0cfabey

,2021% .
oty DD, /ﬂ/’p@ 4 8170)
SAUY D, ViIIJAVERDE B _B170]
/In Propria Personam
Post Office Box 208,S.D.C.C.
Indi ings, Nevada 8901
IN FORMA PAUPERIS:
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ExH‘B;T A

CLARK COUNTY COURTS
EIGHTH JUDICIAL DISTRICT COURT
LAS VEGAS TOWNSHIP JUSTICE COURT

REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3° FLOOR
LAS VEGAS, NEVADA 89101

‘Steven D. Grierson
Clerk of the Court

May 4, 2018

Sally D. Villaverde, ID# 0081701
HDSP

P.O.Box 650

Indian Springs, NV 89070

Dear Sir or Madam:
Your copy request cannot be completed for the following reason(s):

__ Case file is not available at this time.

__ Incorrect case number was provided.

__ Copy requests must be paid for in advance. See attached price list.

___ Document(s) reqUésted are not available.

__ Request is not legible.

___Ipsufficient information was provided. ‘

_«~ Other: Your request was for 1. Transcript of hearing 01/31/05, 2. Transcript of hearing

: 03/22/05 and 3. Disposition. The transcript for both hearings Was not filed into the case
and is not available from Records. You need to contact the Judicial department directly to
place an order for any transcripts of the hearings. The disposition was provided to you as
the tnformation, GPA and JOC. The charge was $8. 00. Since you now say you do not want

.the dlsp03|t|on we will refund your money as a one tlme courtesy.
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IN THE £¢6&HT JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARWK

Case No. # A-18-780041-W

)
)
Petitioner, )
)
Vs, ) Dept. No. # b )
| )
WiLLiAM HUTcHING Cw Acden) } Docket No. #
. )
)
Respondent(s). )
)
OQRDER

Upon reading the motion of Petitioner, Rnliy B, \TILANERDE |, requesting

transcripts at state éxpense, and having determined that the Movant has demonstrated

good cause pursuant to Peterson v. Warden, 87 Nev. 134, 483 P.2d 204 (1971);

IT IS HEREBY ORDERED that the Petitioner's motion for transcripts at state

expense is granted.

IT 1S HEREBY FURTHER ORDERED, that the record_sjbe' transcribed in the

BN
case of RORERTD CAsTR , Case No. # n3C\9\m2-3 , for the rates of

IT tS HEREBY FURTHER ORDERED, the Clerk of the Court is to prepare allt of
the transcripts, pleadings, papers, and any other documents in regard to the above-

entitled action, and forward said papers to Pstitioner.

DATED This day of , 20

CC: File

DISTRICT JUDGE
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JUDICIAL DISTRICT AND FOR THE COUNTY

IN THE _Ef6GHE
oF ELARK
SAUN D GLLAVERDE )
Plaintiff, ; Ccase No. A-1B-786041-W
mvas % Dept. No. 1?r
wiLLinM HuTewins (WaRDEN % calendared:
Respondent ; Flie:
)
ORDER TO TRANSCRIBE RECORDS
7 IS HEREBY ORDERED, that the (lork SR Cousdl Recoeder
transcribe the records on ReBeatt fastas , Case No.
eAHCLAL67 -3  Por the dates of B1/31fes and 08/22/65 .
DATED this __ day of , 20R¢
BY:
DISTRICT COURT JUDGE
/77
/17
/17
/17
/17
/7
/77
/77
i
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IN THE €#6HE

Electronically Filed
11/17/2021 3:11 PM_

L A

CLERK OF THE COURT

JUDICIAL DISTRICT AND FOR THE COUNTY

OF _ELARK

SALN DILLAVERDE

Plaintiff,

—~yg-

wiLLinM HuTewins (narpen)

Respondent

P L R e adh

Case No. A-1B-78004)-W

Dept. No. 1‘?; 21

Calendared:

Flle:

ORDER TO TRANSCRIBE RECORDS

IT IS HEREBY ORDERED, that the (lerk sR Couit Recorder

transcribe the records on ReBeatt Lastias
For the dates of 81/31/aS and 03 /22/65 .

0AHCLAL67 -3 ’

DATED this __

/77
/17
/17
/77
/17
/77
/17
/17
s

day of

, Case No.

. ZoR$

Dated this 17th day of November, 2021

=Tz,

BY:
DISTRICT COURT&VICE

989 F5C D283 F17A
Tara Clark Newberry
District Court Judge
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

Sally Villaverde, Plaintiff{s) CASE NO: A-18-780041-W
Vs, DEPT. NO. Department 10

Brian Williams Warden,
Detendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 11/18/2021

Sally Villaverde #81701

HDSP PO Box 650
Indian Springs, NV, 89070
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Electronically Filed
1118/2021 2:47 PM

Steven D. Grierson

CLERK OF THE CO
Rse R be B

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY. NEVADA
SALLY VILLAVERDE,
41433466
Petiti CASE NO: A-18-780041-W
cttionet, 03C191012-2
-VS-

THE STATE OF NEVADA, DEPTNO: X

Respondents

STATE’S RESPONSE TO PETITIONER’S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION) AND MOTION TO APPOINT COUNSEL

DATE OF HEARING: DECEMBER 6, 2021
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
Dustrict Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Petitioner’s Petition for
Writ Of Habeas Corpus (Post-Conviction) and Motion to Appoint Counsel.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing if
deemed necessary by this Honorable Court.

/1
/1
/
/

VWCLARKCOUNTY DA NETWCRMCASE2: 2003 066472:200306672C-REPN-{SALLY DORIAN VILLAVERDE)-001. DOCX
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On March 23, 2003, Sally Villaverde (“Petitioner”) and Co-Defendants Rene Gato and

Robert Castro were charged by way of Amended Criminal Complaint with Burglary (Felony
- NRS 205.060), Murder With Use of a Deadly Weapon (Open Murder) (Felony - NRS
200.010, 200.030, 193.165) and Robbery With Use of a Deadly Weapon (Felony - NRS
200.380, 193.165). On March 21, 2003, a preliminary hearing was held, after which the district
court held all three (3) defendants to answer to the charges in district court.

On March 25, 2003, Petitioner and the Co-Defendants were charged by way of
Information with Burglary (Felony - NRS 205.060), Murder With Use of a Deadly Weapon
(Open Murder) (Felony - NRS 200.010, 200.030, 193.165), and Robbery With Use of a Deadly
Weapon (Felony - NRS 200.380, 193.165). An Amended Information, charging only
Petitioner, was filed on March 29, 2004, following the district court's granting of Petitioner's
Motion to Sever Trals filed on January 27, 2004.

On March 31, 2004, a jury trial commenced. On April 8, 2004, the jury found Petitioner
guilty on all counts, including First Degree Murder With Use of a Deadly Weapon.

On June 3, 2004, the District Court sentenced Petitioner as follows: Count | - to a
maximum of ninety-six (96) months with a minimum of twenty-two (22) months in the Nevada
Department of Corrections (“NDC™); Count 2 - to a term of Life imprisonment without the
possibility of parole in the NDC, plus an equal and consecutive term for the Use of a Deadly
Weapon; Count 3 - to a maximum on one hundred fifty-six (156) months and a minimum of
thirty-five (35) months in the NDC, plus an equal and consecutive term for the Use of a Deadly
Weapon, Count 3 consecutive to Count 2. Credit for time served does not appear to have been
awarded according to the Court Minutes. On June 10, 2004, the District Court fielded The
Judgment of Conviction.

On June 10, 2004, Petitioner filed a direct appeal. On February 15, 2006, The Nevada
Supreme Court affirmed Petitioner’s convictions. On March 14, 2006, the Nevada Supreme

Court issued Remittitur.

2
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On April 3, 2006, Petitioner filed his first Petition for Writ of Habeas Corpus (Post-
Conviction) (“First Petition”). On April 20, 2006, Petitioner filed a Motion to Withdraw his
Petition Without Prejudice. On April 25, 2006, the State filed its Response. On May 3, 2006,
Petitioner filed a Reply. On May 31, 2006, Petitioner filed a Supplemental Petition for Writ of
Habeas Corpus, Memorandum of Points and Authorities in Support of the Petition, and
Appendix of Exhibits.

On April 12, 2007, the District Court appointed counsel. On August 27, 2007, appointed
counsel filed a Supplement to Petitioner’s Petition for Writ of Habeas Corpus. On November
6, 2007, the State filed its Response to the Supplemental Petition. On January 10, 2008, the
District Court held an evidentiary hearing on Petitioner's ineffective assistance of counsel
claims. Following the evidentiary hearing, the Court denied the petition on the merits. On
February 26, 2008, the District Court filed The Findings of Facts, Conclusions of Law, and
Order.

On January 28, 2008, Petitioner filed a Notice of Appeal. On May 10, 2010, The Nevada
Supreme Court affirmed the District Court’s denial of Petitioner’s Petition. On June 4, 2010,
Nevada Supreme court 1ssued Remittitur.

On August 28, 2018, Petitioner filed a second Petition for Writ of Habeas Corpus (Post-
Conviction) (“Second Petition”) and Motion for Appointment of Counsel. On October 29,
2018, The State filed its Response. On November 1, 2018, the District Court held a hearing
and denied the Petition and the Motion. On December 5, 2018, the District Court filed its
Findings of Fact, Conclusions of Law, and Order was filed.

On November 26, 2018, Petitioner filed a Notice of Appeal. On October 30, 2019, the
Nevada Court of Appeals entered an Order of Affirmance. On November 20, 2019, Petitioner
submitted a Petition for Rehearing. On January 22, 2020, the Nevada Court of Appeals granted
rehearing and affirmed the district court's judgment. On May 18, 2020, the Court issued
Remittitur.

On March 26, 2019, Petitioner filed a Motion for Moditication of Sentence. The State

filed an Opposition on April 17, 2019. On April 23, 2019, the district court denied the motion.

3
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On May 7, 2019, The Order Denying Petitioner’s Motion for Modification of Sentence was
filed. On May 1, 2019, Petitioner filed a Notice of Appeal. On March 12, 2020, the Nevada
Court of Appeals affirmed the judgment of the district court. On June 1, 2020, the Court issued
Remittitur. On June 14, 2021, the District Court filed an Amended Judgment of Conviction,
granting Petitioner four hundred sixty-nine (469) days credit for time served.

On October 4, 2021, Petitioner filed his third Petition for Writ of Habeas Corpus (Post-
Conviction) (“Third Petition”) and a Motion to Appoint Counsel (“Motion™). The State’s
Response now follows.

STATEMENT OF FACTS

In 1998, Leonel Garcia (“Garcia”) met the Petitioner and Enrique Caminero
(“Caminero’’). Mr. Garcia indicated that he was good friends with Caminero. Garcia knew that
Caminero was a very successful drug dealer.

In February of 2002, just weeks before the murder of Caminero, Rene Gato (“Gato™),
Roberto Castro (“Castro’), and Francisco Terrazon (Fanciquito) approached Garcia requesting
his assistance in kidnapping Caminero. They asked Garcia to assist in setting up a meeting
with Caminero in a hotel room. Once Caminero arrived at the hotel, the plan was to kidnap
him, tie him up and torture him until he revealed where his money was and who supplied him
with the drugs he sold.

Garica was to approach Caminero because he knew Caminero trusted him. However,
Garcia warned Caminero. Garcia then contacted Caminero’s mother and the police after
hearing of Caminero’s death.

Teresa Gamboa (“Gamboa”) was the Petitioner’s girlfriend. She testified at a
preliminary hearing regarding her involvement in the death of Caminero. Gamboa testified
that she was living with the Petitioner in March of 2002. She was also acquainted with Gato,
Castro. Petitioner asked Gamboa to rent a room for him on March 5, 2002, using a false ID.
In return, she and Petitioner were to receive money.

On March 5, 2002, using Gato’s car, they drove to the Capri Motel. While traveling,

Gato asked the Petitioner how much Gamboa knew. Petitioner replied that she knew some
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things but not everything. Gamboa testified that Gato had a large chrome gun. Upon arrival,
Gamboa rented a room 1n the back, as mstructed, and returned to Gato’s car. Then Gamboa,
Petitioner, and his two Co-Defendants entered the room. Gamboa stayed for about five
minutes, and they returned her home around 5:30 PM.

After, Petitioner took a taser gun, and all three left Gamboa. Petitioner returned home
around 10:30 PM. Gamboa described Petitioner as being “freaked out” and pacing the room.
She also noticed that Petitioner had blood on his pants and shirt. Petitioner was saying, "he's
dead,” "No, no, I gave him mouth-to-mouth resuscitation," and "He was still — he was still
breathing."”

On March 6, 2002, Petitioner and Gamboa drove to California and stayed at a Motel 6,
along with Gato and Castro. At the motel, Gamboa overheard Petitioner admit to using a belt
to strangle the victim, as well as using the taser gun.

Moreover, law enforcement recovered a palm print at the crime scene during the
investigation, preserved i diluted blood. The palm print was recovered near the area where
Caminero's body was found. The palm print matched with Petitioner. Two other fingerprints
from the bathroom also matched with Petitioner.

On February 18, 2003, a warrant was issued for Petitioner’s arrest. Las Vegas
Metropolitan Police Department officers arrested Petitioner shortly after at Alfredo Martinez's
place of residence. While in custody and after being Mirandized, Petitioner admitted being in
the hotel room when Caminero arrived there. Once Caminero arrived, a struggle ensued. They
tried to gag Caminero and bind his legs and hands. However, Gato ended up shooting
Caminero. Castro then strangled Caminero causing a gurgling sound.

Gato then instructed Petitioner and Castro to clean the room for fingerprints. Petitioner
tried wiping down most of the room. Also, Petitioner took Caminero’s SUV and other
belongings. Gamboa noticed Petitioner had 400 dollars in cash as well as several small gold
chains or bracelets. Gamboa indicated that Petitioner took the jewelry to a Super Pawn.

Also, Degna Ortega (“Ortega™), Caminero’s mother, testified that Caminero always

wore or had on his person the pawned jewelry. Abdirazaq Mohamed, a manager at a pawn
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store, testified that Petitioner pawned several items of jewelry, described as gold chains,
shortly after the murder.
ARGUMENT

I. THE INSTANT PETITION IS PROCEDURALLY BARRED

Petitioner's Third Petition is procedurally barred for various reasons, as argued infra.
The Nevada Supreme Court has held that the district court has a duty to consider whether a
defendant’s post-conviction petition claims are procedurally barred. State v. Eighth Judicial

Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The Riker Court found

that “[a]pplication of the statutory procedural detault rules to post-conviction habeas petitions

is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction 1s final,

Id. Additionally, procedural bars “cannot be i1gnored [by the district court] when properly
raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court has granted no
discretion to the district courts regarding whether to apply the statutory procedural bars; the
rules must be applied. Id.

This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was “untimely, successive, and an abuse of
the writ” and that the defendant failed to show good cause and actual prejudice. Id. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s
petition dismissed pursuant to the procedural bars. Id. at 324, 307 P.3d at 322-23. The
procedural bars are so fundamental to the post-conviction process that they must be applied
by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

/

/
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A. THE INSTANT PETITION IS TIME-BARRED

Petitioner's Third Petition 1s time-bar. NRS 34.726(1) states:

Unless there i1s good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within | year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues 1ts remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a)  That the delay is not the fault of the petitioner; and
(b)  That dismissal of the petition as untimely will unduly
prejudice the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. See Pellegrini v. State, 117 Nev. 860, 873—74, 34 P.3d 519, 528 (2001). As per the

statute's language, the one-year time bar proscribed by NRS 34.726 begins to run from the date
the judgment of conviction is filed, or a remittitur from a timely direct appeal is filed. See

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 113334 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the petition within the one-year time limit.

This is not a case wherein the Judgment of Conviction was, for example, not final. See,

e.g., Johnson v. State, 133 Nev. 571, 402 P.3d 1266 (2017} (holding that the defendant’s

judgment of conviction was not final until the district court entered a new judgment of

conviction on counts that the district court had vacated); Whitehead v. State, 128 Nev. 259,

285 P.32d 1053 (2012) (holding that a judgment of conviction that imposes restitution in an
unspecified amount is not final and therefore does not trigger the one-year period for filing a
habeas petition). Nor 1s there any other legal basis for running the one-year time limit from the

filing of the Amended Judgment of Conviction.
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Here, the District Court tiled the original Judgment of Conviction on June 10, 2004.
On March 14, 2006, the Nevada Supreme Court issued Remittitur. Thus, Petitioner had until
March 14, 2007, to file a timely petition. However, Petitioner filed the Third Petition on
October 5, 2021, fourteen (14) years, six (6) months, and twenty-one (21) days late.
Additionally, Petitioner fails to provide good cause as to why his Third Petition is untimely.
Therefore, Petitioner's Third Petition is time-barred and must be denied.
B. THE INSTANT PETITION IS BARRED AS SUCCESSIVE

Petitioner's Third Petition is barred because it is successive. NRS 34.810(2) states:

A second or successive petition must be dismissed if the
judge or justice determines that it fails to allege new or different
grounds for relief and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those grounds
in a prior petition constituted an abuse of the writ.

(emphasis added). Application of NRS 34.810(2) is mandatory. See State v. Eight
Judicial Dist. Crt. ex el. County of Clark (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074-75
(2005).

Successive petitions are petitions that either fails to allege new or difterent grounds for
relief of which the grounds have already been decided on the merits or petitions that allege
new or different grounds, but a judge or justice finds that the petitioner’s failure to assert those
grounds in a prior petition would constitute an abuse of the writ. See Lozada v. State, 110 Nev.
349, 352-53, 871 P.2d 944, 950 (1994) (overruled on other grounds by Rippo v. State, 134
nev. 411, 423 P.3d 1084 (2018); Hart v. State, 116 Nev. 558, 56364, 1 P.3d 969, 972 (2000)
(overruled on other grounds by Harris v. State, 130 Nev. 435, 329 P.3d 619 (2014) (holding

that “where a defendant previously has sought relief from the judgment, the defendant’s failure
to identify all grounds for relief in the first instance should weigh against consideration of the
successive motion.”). Successive petitions will only be decided on the merits if the petitioner

can show good cause and prejudice. See NRS 34.810(3).
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The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for reliet in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, 1t 1s an abuse of
the writ to wait to assert it in a later petition. See McClesky v. Zant, 499 U.S. 467, 497-98
(1991).

Here, the District Court presided over an evidentiary hearing on January 10, 2008,
regarding Petitioner's First Petition. After which, the District Court denied the petition on the
merits. Petitioner went on to file a Second Petition, which the District Court alse denied, on
November 1, 2018. The instant Petition 1s Petitioner’s third, in which Petitioner’s allegations
are no different from his prior petitions.

In any event, the claims raised in the Third Petition were available to Petitioner since
2004. As such, any new claims Petitioner does assert would be an abuse of writ because
Petitioner fails to show good cause as to why he is now asserting these claims more than a
decade after his conviction when such claims were always available to Petitioner. Therefore,
the Third Petition is successive and must be denied.

C. THE STATE AFFIRMATIVELY PLEADS LACHES

The State Affirmatively pleads laches. Certain limitations exist on how long a petitioner
may wait to assert a post-conviction request for relief. There is a rebuttable presumption of
prejudice to the State if “[a] period exceeding five years [elapses] between the filing of a
judgment of conviction, an order imposing a sentence of imprisonment or a decision on direct
appeal of a judgment of conviction and the filing of a petition challenging the validity of a
Jjudgment of conviction” NRS 34.800. The reason for this is that “petitions that are filed many

years after conviction are an unreasonable burden on the criminal justice system. The necessity
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for a workable system dictates that there must exist a time when a criminal conviction is final.”

Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984). However, to invoke the

presumption, the State must plead laches. See NRS 34.800(2).
Consideration of the equitable doctrine of laches 1s necessary for determining whether

a defendant has shown 'manifest injustice' that would permit a modification of a sentence. See

Hart, 116 Nev. at 563—64, 1 P.3d at 972 (overruled on other grounds by Harris v. State, 130
Nev. 435,329 P.3d 619 (2014)). Moreover, “[a]pplication of the doctrine to an individual case
may require consideration of several factors, including: (1) whether there was an inexcusable
delay in seeking relief; (2) whether an implied waiver has arisen from the defendant's knowing

acquiescence in existing conditions; and (3) whether circumstances exist that prejudice the

State.” Id. (citing Buckholt v. District Court, 94 Nev. 631, 633, 584 P.2d 672, 673-74 (1978)).

In this case, the State affirmatively pleads laches. The District Court filed the Judgment
of Conviction on June 10, 2004. Petitioner pursued a direct appeal, wherein the Nevada
Supreme Court affirmed all of Petitioner's convictions and issued Remittitur on March 14,
2006. More than seventeen (17) years have passed since the Judgment of Conviction was filed,
and more than fourteen (14} years have passed since Remittitur,

This time-lapse is almost four (4) times longer than the statutory period of five (5) years.
As such, the State is prejudiced in its ability to respond to the merits of Petitioner’s claims and,
should relief be granted, to retry the case. Moreover, Petitioner fails to rebut this presumption.
Therefore, Petitioner's Third Petition is barred by laches and must be denied.

D. PETITIONER’S CLAIMS ARE WAIVED

Petitioner claims trial counsel provided inettective assistance of counsel by failing to

object to the State’s comments during closing and failing to object to Jury Instructions three

(3), thirty-four (34), and thirty-seven (37). See Third Petition, at 6. However, Petitioner’s claim

is waived.
Under NRS 34.810(1)(b}(2), “[t]he court shall dismiss a petition if the court determines
that [the] conviction was the result of a trial and the grounds for the petition could have been

... [r]aised in a direct appeal.” A petitioner may only escape these procedural bars if he meets
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the burden of establishing good cause and prejudice. See NRS 34.810(3). Where a petitioner
does not show good cause for failure to raise claims of error upon direct appeal, the district
court is not obliged to consider them in post-conviction proceedings. See Jones v. State, 91

Nev. 416, 536 P.2d 1025 (1975).

Additionally, “challenges to the validity of a guilty plea and claims of ineffective
assistance of trial and appellate counsel must first be pursued in post-conviction
proceedings.... [A]ll other claims that are appropriate for a direct appeal must be pursued on
direct appeal, or they will be considered waived in subsequent proceedings.” Franklin v. State,
110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994} (emphasis added) (disapproved on other
grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). Moreover, “[a] court must

dismiss a habeas petition 1f it presents claims that either were or could have been presented in
an earlier proceeding, unless the court finds both cause for failing to present the claims earlier
or for raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609,

646-47, 29 P.3d 498, 523 (2001).

Here, Petitioner's mneffective assistance of counsel claim is waived. See NRS 34 .810;

McCoy v. Louisiana, 138 S. Ct. 1500, 1510-11, 200 L. Ed. 2d 821 (2018). Moreover, Petitioner

failed to address good cause to overcome the mandatory procedural bars. Petitioner cannot do
so since the applicable law and facts were all available at his appeal or First Petition.
Additionally, Petitioner failed to show that an impediment external to the defense prevented
him from raising these claims in an earlier proceeding.

Petitioner otfers no excuse for his failure to raise said issues there. Petitioner cannot
show good cause to overcome the procedural bars. Thus, this Court need not consider
prejudice. Therefore, Petitioner’s claim should be denied.

II. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE OR PREJUDICE
TO OVERCOME THE PROCEDURAL BARS

To avoid procedural default under NRS 34.726 and NRS 34.810, the petitioner has the
burden of pleading and proving specific facts that demonstrate good cause for his failure to
present his claim in an earlier proceeding or to otherwise comply with the statutory
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requirements, and that the petitioner will be unduly prejudiced if the petition is dismissed. See
Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada
Dep’t of Prisons, 104 Nev. 656, 659, 764 P .2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans, 117 Nev. at 646-47, 29 P.3d
at 523 (2001) (emphasis added).

Moreover, “to establish good cause, [petitioners] must show that an impediment
external to the defense prevented their compliance with the applicable procedural rule.” Clem
v. State, 119 Nev. 615,621, 81 P.3d 521,525 (2003) (emphasis added); See also Hathaway v.
State, 119 Nev. 248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887,34 P.3d at 537.
“A qualifying impediment might be shown where the factual or legal basis for a claim was not
reasonably available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court
continued, petitioners “cannot attempt to manufacture good cause.” Id. at 621, 81 P.3d at 526.
Examples of good cause include interference by State officials and the previous unavailability

of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91, 95 (2012).

Any delay in the filing of the petition must not be the fault of the petitioner. See NRS
34.726(1)(a).

Further, a petitioner raising good cause to excuse procedural bars must do so within a
reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); See
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 50607 (stating that a claim reasonably
available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). Additionally, a claim that is itself procedurally barred cannot
constitute good cause. See Riker, 121 Nev. at 235, 112 P.3d at 1077; see afso Edwards v.
Carpenter, 529 U.S. 446, 453 120 S. Ct. 1587, 1592 (2000).

To establish prejudice, a Petitioner must show “‘not merely that the errors of [the

proceedings] created [the] possibility of prejudice, but that they worked to his actual and
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substantial disadvantage, in affecting the State’s proceedings with [an] error of constitutional
dimensions.”” Hogan, 109 Nev. at 960, 860 P.2d at 716 (quoting United States v. Frady. 456
U.S. 152, 170, 102 S. Ct. 1 584, I 596 (1982)). Bare and naked allegations are insufficient to

warrant post-conviction relief, nor are those belied and repelled by the record. Hargrove v.

State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984}. “A claim is ‘belied” when it is contradicted

or proven to be false by the record as 1t existed at the time the claim was made.” Mann v. State,
118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

Additionally, for a petitioner to demonstrate prejudice, he or she must show *“not merely
that the errors of [the proceeding] created possibility of prejudice, but that they worked to his
actual and substantial disadvantage, in affecting the state proceedings with error of
constitutional dimensions.” Hogan v Warden, 109 Nev. at 960, 860 P.2d at 716 (internal
quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545 (2001).

Here, Petitioner failed even to address good cause to overcome the mandatory
procedural bars. Indeed, Petitioner cannot since the applicable law and facts were all available
to Petitioner before his direct appeal in 2004. Additionally, Petitioner failed to show that an
impediment external to the defense prevented him from raising these claims in an earlier
proceeding and offers no excuse for his failure to raise said issues there.

Moreover, because there is no good cause, this Court need not consider prejudice. If
this Court chooses to examine Petitioner's claims further, he cannot demonstrate prejudice
because his underlying claims are waived or precluded. As such, Petitioner cannot show good

cause to overcome the procedural bars, and this Court should deny Petitioner's Third Petition.

III. PETITIONER’S CLAIMS ARE BARRED UNDER THE LAW OF CASE
DOCTRINE

Petitioner raises multiple claims alleging that (1) he 1s not guilty of first-degree murder
because Castro plead guilty to voluntary manslaughter; thus, co-conspirator liability should be
limited to voluntary manslaughter, and (2) the District Court violated Petitioner’s right of

confrontation by allowing Gamboa’s preliminary transcript to be read into the record. See
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Third Petition, at 11-16. However, Petitioner's claims are barred under the Law of the Case

Doctrine.
The doctrine of the law of the case or “the law of a first appeal is law of the case on all
subsequent appeals in which the facts are substantially the same.” Hall v. State, 91 Nev. 314,

315, 535 P.2d 797, 798 (1975} (quoting Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38

(1969)). Under the law of the case doctrine, issues previously decided on direct appeal may
not be reargued. See Pellegrini v. State, 117 Nev. 860, 879, 34 P.3d 519, 532 (2001) (citing
McNelton v. State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). A petitioner cannot

avoid “the doctrine of the law of the case” by raising “a more detailed and precisely focused
argument . . . after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799.
Accordingly, by simply continuing to file motions with the same arguments, his motion 1s
barred by the doctrines of the law of the case and res judicata. See Hall, 91 Nev. at 316, 535
P.2d at 799.

Moreover, parties are precluded “from relitigating a cause of action or an issue which
has been finally determined by a court of competent jurisdiction.” Horvath v. Gladstone, 97
Nev. 594, 597, 637 P.2d 531, 533 (1981); See University of Nevada v. Tarkanian, 110 Nev.
581, 598, 879 P.2d 1180, 1191 (1994) (The Court distinguishes between issue preclusion and

claim preclusion, although they are both under the doctrine of res judicata). For issue

preclusion to apply, there must be:

(1) the issue decided in the prior litigation must be identical to the
1ssue presented in the current action; (2} the inifial ruling must
have been on the merits and have become final; ... (3) the party
against whom the judgment is asserted must have been a party or
in privity with a party to the prior litigation and (4) the issue was
actually and necessarily litigated

Five Star Capital Corp. v. Rudy, 124 Nev. 1048, 1055, 194 P.3d 709, 713 (2008)' (citing
University of Nevada v. Tarkanian, 110 Nev. 581, 598, 879 P.2d 1180, 1191 (1994)); See also

!'In Fivc Star Capital Corp. v. Rudy, 124 Nev. 1048, 194 P.3d 709 (2008), thc Court adopted “the terms of claim
preclusion and issue preclusion as the proper terminoelogy in referring to these doctrines,” instead of Res Judicata.
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Gonzales v. Dist. Ct., 129 Nev. 215, 218, 298 P.3d 448, 450 (2013) (The Court suggesting that

the issue-preclusion analysis is applicable in the criminal context.); See afso Bradley v. State,

494 P.3d 907 (Table), 2021 WL 4167112 (Nev. Crt. of App. 2021) (unpublished} (The Court

cites to Five Star Capital Corp’s, four-factor test for issue preclusion in a criminal context).

A. PETITIONER’S CLAIM HE IS NOT GUILTY OF FIRST-DEGREE MURDER IS§
BARRED

Petitioner’s claim is barred. Petitioner claimed in his Second Petition that he was
innocent of First-Degree Murder based upon Castro’s Guilty Plea Agreement. See Second

Petition, at 27-29. Specifically, Petitioner argued:

[Blecause Roberto Castro pleaded Guilty of Voluntary
Manslaughter and served 4 [] to 10 [years] [in] high desert state
prison. Show[s] once again that the [S]tates THEORY OF FIRST
DEGREE MURDER WAS UNRELIABLE beyond a reasonable
doubt.

See Second Petition, at 28.
In the Third Petition, Petitioner again argues he is innocent of First-Degree Murder

based upon Castro’s Guilty Plea Agreement. See Third Petition, at 11-13. Specifically,

Petitioner argues that:

The Prejudice involved in the case is that[] the Jury found
[Petitioner] Guilty and convicted [Petitioner] on [t]hories [that are]
inconsistent with the theories alleged by the State [regarding]
Castro’s charging document or information.

[T]f the State conceded in open court, that [Castro’s] name
thereto on the above amended information committed voluntary
manslaughter while “in the heat of passion.” Then by operation of
State and Federal law, [Petitioner’s] conviction for first-degree
murder must be vacated.
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Third Petition, at 13. As shown above, Petitioner is raising the same issue he raised in his

Second Petition. However, Petitioner does word his argument difterently, but the issue remains
the same.
Moreover, the Nevada Supreme Court has already ruled on the merits of this issue. See

Sally Villaverde v. State, Docket No. 77563 (Order of Affirmance, May 21, 2020).

Specifically, the Nevada Court of Appeals held that:

Villaverde claim[s] his co-defendant's guilty plea was new
evidence, not presented at trial, that showed that he could not have
committed first-degree murder with the use of a deadly weapon,
robbery with the use of a deadly weapon, and burglary.

[However,] Villaverde fail[s] to demonstrate he was
actually innocent. Villaverde's co-defendant's Alford plea to lesser
charges did not demonstrate Villaverde was factually innocent of
the charges he was convicted of. Accordingly, because Villaverde
failed to demonstrate it was more likely than not that no reasonable
jury would find him guilty beyond a reasonable doubt based on his
co-defendant's plea, we conclude the district court did not err by
denying this claim without first holding an evidentiary hearing.

See Sally Villaverde v. State, Docket No. 77563-COA (Order of Atfirmance, May 21, 2020).

As shown above, Petitioner's claim is precluded for rehearing as the Nevada Court of Appeals
has already made a final ruling on the merits regarding the instant issue. Therefore, Petitioner’s
claim is barred under the Law of the Case Doctrine.

B. PETITIONER’S CLAIM THAT THE DISTRICT COURT VIOLATED PETITIONER’S
RIGHT TO CONFRONT GAMBOA BY ADMITTING GAMBOA’S PRELIMINARY
HEARING TESTIMONY IS BARRED?

Petitioner’s claim is barred. On direct appeal, Petitioner claimed the District Court erred

by allowing Gamboa’s testimony at trial. See Sally Villaverde v. State, Docket No. 43443

(Opening Brief, January 12, 2005). Specifically, Petitioner argued:

* In Petitioner's third claim, he colors his claim as an ineffective assistance of counscl claim. However, Petitiencr is alleging
a vielation of his right to confront Gambeoea via the confrentation clause. See Third Petition, at 15.
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Id. at 1-6.

The admission of Gamboa's testimony violated Deftendant's rights
under the Fifth, Sixth and Fourteenth Amendments to the United
States Constitution and Article 1 Section 1 of the Nevada State
Constitution to confront and cross-examine witnesses against
Defendant at trial and effective assistance of trial counsel.

The prejudicial effect of allowing Gamboa's testimony without her
actual presence at trial clearly outweighs the relevance of her
testimony. That being the case, this Court must return to the status
of the law prior to the Funches decision and follow the previous
holdings in Lemberes and Lapena, and find that it was reversible
error for the lower court to have admitted Gamboa's preliminary
hearing testimony into evidence.

In the Third Petition, Petitioner again argues that the District Court erred in admitting

Gamboa's testimony at trial. See Third Petition, at 14-16, 18. Specifically, Petitioner argues

that:

Counsel . . . was unable to cross-examine [Gamboal.
Therefore . . . the admission of Gamboa’s Preliminary hearing
transcript [] violated his right to effective assistance of trial
counsel.

The redacted transcripts of Teresa Gamboa’s testimony . . .
mtroduced by the State . . . Simply violated [Petitioner’s]
constitutional rights under the confrontation clause because he was
not able to cross-examine his co-defendants [Gato and Castro].

Third Petition, at 15, 18. As shown above, Petitioner is raising the same issue he raised in his

direct appeal. Although Petitioner’s argument is not as clear as before, the issue remains the

same.

Moreover, The Nevada Supreme Court has already ruled on the merits of this issue. See

Sally Villaverde v. State, Docket No. 43443 (Order of Affirmance, February 15, 2006).

Specifically, the Nevada Supreme Court held that:

[Tlhe district court properly admitted Gamboa's preliminary
hearing testimony. The transcript of a witness's preliminary
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hearing testimony is admissible non-hearsay if the defendant was
represented by counsel at the hearing, counsel cross-examined the
witness, and the witness 1s shown to be unavailable at the time of
trial.”

The confrontation ¢lement is satisfied because Villaverde
had the ability to cross-examine Gamboa at the preliminary
hearing and, in fact, did so.

Id. at 2. The Nevada Supreme Court continued, regarding Gato and Castro, holding that:

[T]he district court properly admitted that portion of Gamboa's
testimony concerning Gato and Castro's out-of-court statements.
Statements of co-conspirators are not considered hearsay if the
statements are made "during the course and in furtherance of the
conspiracy” and are being offered against the party . . . Gato and
Castro's statements, both before and after the incident, were
properly considered non-hearsay, because they were made before
the commission of the crime and after the incident in an attempt to
conceal the parties' involvement.

we conclude that the out-of-court statements to which Gamboa
testified to were not testimonial in nature . . . Because the
statements were not testimonial, cross-examination of Gato and
Castro was not constitutionally mandated.

Id. at 3.

Moreover, the Nevada Supreme Court held that because Petitioner “‘was not tried with
Castro or Gato, Bruton is not applicable.” Id. at 4. As shown above, Petitioner’s claim is
precluded for rehearing as the Nevada Supreme Court has already made a final ruling on the
merits regarding the instant issue. Therefore, Petitioner’s claim is barred under the Law of the

Case Doctrine,

IV. THE STATE PRESENTED SUFFICIENT EVIDENCE OF FIRST-DEGREE
MURDER

Petitioner claims that he is innocent of the First-Degree Murder charge, via Felony
Murder, because he was not the person who committed the physical act of “killing the victim”
and because there is inadequate evidence to prove the charges of Robbery and Burglary. See

Third Petition, at 7-8. However, the State provided a sufficient amount of evidence to show
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Petitioner conspired with his Co-Defendants to rob and burglarize Caminero, and in the
commission of these acts, they murdered Caminero.

When reviewing a sufficiency of the evidence claim, the relevant inquiry 1s not whether
the court is convinced of the petitioner’s guilt beyond a reasonable doubt. Wilkins v. State, 96

Nev. 367, 374, 609 P.2d 309, 313 (1980). Rather, when the jury has already found the

petitioner guilty, the limited inquiry is "whether, after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could have found the essential elements

of the crime beyond a reasonable doubt.” Milton v. State, 111 Nev. 1487, 1491, 908 P.2d 684,

686-87 (1995) (internal quotation and citation omitted).
Indeed, “it 1s the jury’s function, not that of the court, to assess the weight of the

evidence and determine the credibility of the witnesses.” Origel-Candido v. State, 114 Nev.

378, 381, 956 P.2d 1378, 1380 (1998) (quoting McNair v. State, 108 Nev. 53, 56, 825 P.2d

571, 573 (1992)). It 1s further the jury’s role “[to fairly] resolve conflicts in the testimony, to
weigh the evidence, and to draw reasonable inferences from basic facts to ultimate facts.”

Jackson v. Virginia, 443 U.S. 307, 319, 99 §. Ct. 2781, 2789 (1979). Moreover, in rendering

its verdict, a jury is free to rely on circumstantial evidence. Wilkins, 96 Nev. at 374, 609 P.2d
at 313. In fact, “circumstantial evidence alone may support a conviction.” and the Nevada
Supreme Court has previously, and consistently upheld convictions based solely on
circumstantial evidence. See Hernandez v. State, 118 Nev. 513, 531, 50 P.3d 1100, 1112
(2002); Crawford v. State, 92 Nev. 456, 456, 552 P.2d 1378, 1378 (1976). The district court

can only acquit the defendant where the State fails to produce a minimum threshold of
evidence upon which a conviction may be based. Id. (citing State v. Purcell, 110 Nev. 1389,

1394, 887 P.2d 276, 279 (1994)).

Moreover, a conspiracy is “an agreement between two or more persons for an unlawful
purpose.” Doyle v. State, 112 Nev. 879, 894, 921 P.2d 901, 911 (1996) (citing Peterson v.
Sheriff, 95 Nev. 522, 598 P.2d 623 (1979)). A charge of conspiracy is usually established by

inference from the conduct of the parties. A conspiracy “may be supported by a ‘coordinated
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series of acts’ in furtherance of the underlying offense sufficient to infer the existence of an
agreement.” Doyle, 112 Nev. at 879, 921 P.2d at 911.
Knowledge of the conspiracy may be demonstrated by circumstantial evidence. See

United States v. Aron, 463 F.2d 779 (9th Cir. 1972); Windsor v. United States, 384 F.2d 535,

536 (9th Cir. 1967). Moreover, “conspiracy 1s seldom susceptible of direct proof and is usually
established by inference from the conduct of the parties. In particular, a conspiracy conviction
may be supported by a coordinated series of acts in furtherance of the underlying offense

sufficient to infer the existence of an agreement.” Doyle v. State, 112 Nev. 879, 894,921 P.2d

901, 911 (1996) (internal citations omitted) (overruled on other grounds by Kaczmarek v.
State, 120 Nev. 314, 91 P.3d 16 (2004)).

Additionally, for general intent crimes, such as battery and robbery, “aiders and abettors
are criminally responsible for all harms that are a natural, probable, and foreseeable result
of their actions.” Mitchell v. State, 114 Nev. 1417, 1427, 971 P.3d 813, 820 (1998) (overruled
on other grounds by Sharma v. State, 118 Nev. 648, 56 P.3d 868 (2002)}). Further, “so long as

the partnership in crime continues, the partners act for each other in carrying it forward; an
overt act of one partner may be the act of all without a new agreement specifically directed to

that act.” State v. Wilcox, 105 Nev. 434, 436, 776 P.2d 549, 550 (1989).

Additionally, a petitioner must support his or her claims with specific factual
allegations, which would entitle the petitioner to relief if true. See Hargrove v. State, 100 Nev.

498, 502, 686 P.2d 222, 225 (1984). Moreover, bare and naked allegations are insufficient, as

are those belied and repelled by the record. Id. “A claim is ‘belied” when it is contradicted or
proven to be false by the record as it existed at the time the claim was made.” Mann v. State,

118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

Here, Petitioner seems not to understand that in a criminal conspiracy, all co-
conspirators are equally liable. See Third Petition, at 8. Nor does Petitioner assert any facts
that would absolve Petitioner of First-Degree Murder. In any event, Petitioner argues that he
was not the one to commit the murder directly, but that his Co-Defendant Castro committed

the murder. See Third Petition, at 8. However, the State charged Petitioner with murder both
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as the direct perpetrator and under vicarious liability theories of aiding, abetting, and
conspiracy. See Information (March 25, 2003), at 2.

Also, as Petitioner’s charged conduct occurred in 1998, the State needed only show
“the natural, probable, and foreseeable result” to find Petitioner guilty under an aiding and
abetting theory. Mitchell, 114 Nev. at 1427, 971 P.3d at 820 (1998). Even so, the State
presented a sufficient amount of evidence showing Petitioner possessed specific intent for the
charge of First-Degree Murder. See Sharma, 118 Nev. at 655 P.3d at 872 (holding that “To be
held accountable for the specific intent crime of another under an aiding or abetting theory of
principal liability, aider or abettor must have knowingly aided the other person with the intent
that the other person commit the charged crime”).

Here, Petitioner asked Gamboa to rent a room for Petitioner, Gato, and Castro for March
5, 2002, and 1n doing so, Petitioner and Gamboa would make a thousand dollars. Trial
Transcript Day 7, at 18-19. The purpose of renting the room was to lure Caminero into a fake
narcotics transaction so that Petitioner and his Co-Defendants could kidnap Caminero, obtain
his money, and find out who supplied narcotics to Caminero. Trial Transcript Day 5, at 16-17.
Additionally, on the way to renting the room, Gamboa noticed Gato was carrying a gun. Id. at
77

More importantly, Petitioner admitted to being at the hotel room and helped bind
Caminero’s arms and legs. Id. at 88. Petitioner also admitted that he helped cover up
Caminero’s murder. Id. at 88-89. Dr. Worrell testified that a cord was used to strangle the
victim to death. Trial Transcript Day 6, at 97-140. Also, the day following the murder,
Petitioner and his two co-conspirators discussed using a belt to strangle Caminero. Trial
Transcript Day 5, at 94-96.

Common sense dictates that it is probable and foreseeable that wrapping a belt around
someone’s neck and continuing to tighten it would result in his or her death. It is also
foreseeable that bringing a firearm while committing a violent felony would leave someone
dead or severely injured. Firearms, by their nature, increase the likelihood of a lethal outcome;

that is what they are designed to do. Petitioner cannot, in good faith, argue that utilizing a
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firearm, either by him or his Co-Conspirators or wrapping a cord around someone’s neck
during the commission of a violent felony does not create a probable and foreseeable result
that the victim would be killed or severely injured. In any event, Caminero died by way of
strangulation. Id. at 124-125.

Moreover, the State presented sufficient evidence to support findings of Robbery and
Burglary with the Deadly Weapon enhancement. The State presented evidence that Caminero
was always seen with multiple pieces of jewelry on his person. The victim's body had no
jewelry on it. Id. at 144-146. Moreover, Petitioner pawned several items of jewelry shortly
after the murder. See Trial Transcript Day 6, at 75-91. Three (3) days after police contacted
(Gamboa, Petitioner redeemed the jewelry. Id. at 84-86. After coming home from the motel,
Petitioner had four hundred (400) dollars in cash and several small gold chains or bracelets.
See Trial Transcript Day 5, at 90-91, 97. Shortly after, Petitioner took the jewelry to a pawn
shop. Id.

Here, the reasonable inference 1s that Petitioner stole the jewelry and money from
Caminero. Therefore, this Court should deny Petitioner's claim, as there was sufficient
evidence for the jury to find the Petitioner guilty of the above charges.

V. THE DISTRICT COURT DID NOT ERROR IN ADMITTING GAMBOA’S
PRELIMINARY HEARING TESTIMONY

Petitioner claims that the admission of (Gamboa's preliminary hearing testimony
violated his right to confrontation. Third Petition, at 14-16, 18. However, the admission of
Gamboa's testimony was properly admitted under NRS 171.198(6)(b) and Drummond v. State,
86 Nev. 4,462 P.2d 1012 (1970).

NRS 171.198(6)(b) codifies the former testimony exception to the hearsay rule. It

provides that preliminary hearing testimony may be used:

ny the state 1f the defendant was represented by counsel or
affirmatively waived his right to counsel, upon the trial of the
cause, and in all proceedings therein, when the witness is sick, out
of the state, dead, or persistent in refusing to testify despite an
order of the judge to do so, or when his personal attendance cannot
be had in court.
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NRS 171.198(6)(b); See also Funches v. State, 113 Nev. 916, 920, 944 P.2d 775, 777 (1997).

Although NRS 171.198(6)(b) does not impose a cross-examination requirement for the
admissibility of such testimony at a criminal trial, the Nevada Supreme Court imposed the
requirement in Drummond v. State, 86 Nev. 4, 7,462 P.2d 1012, 1014 (1970), when it reasoned

that:

[T]he transcript of the Testimony of a material witness given at the
preliminary examination may be received in evidence at the trial
if three preconditions exist: first, that the defendant was
represented by counsel at the preliminary hearing; second, that
counsel cross-examined the witness; third, that the witness 1s
shown to be actually unavailable at the time of trial.

Drummond v. State, 86 Nev. 4, 7, 462 P.2d 1012, 1014 (1970); See also Aesoph v, State, 102
Nev. 316, 319-320, 721 P.2d 379, 381-382 {1986) (holding that preliminary hearing testimony

of a physician who conducted an autopsy on the victim was admissible where the physician
was unavailable at the time of trial).

Consequently, there are three elements necessary before a witness's preliminary hearing
testimony may be admitted as evidence at trial: (1) the defendant must have had counsel
represent him at the preliminary hearing; (2) the defendant’s counsel must have cross-
examined the witness who is later unavailable for trial, and (3) the witness is actually
“unavailable” at trial. Funches v. State, 113 Nev. 916, 920, 944 P.2d 775, 777-78 (1997); see
also Drummond, 86 Nev. at 7, 462 P.2d at 1014.

Further, the United States Supreme Court reached a similar ruling in Crawford v.
Washington, 541 U.S. 36, 124 S.Ct. 1354 (2004): “Where testimonial evidence is at issue,
however, the Sixth Amendment demands what the common law required: unavailability and a
prior opportunity for cross-examination. We leave for another day any ettort to spell out a
comprehensive definition of ‘testimonial.” Whatever else the term covers, it applies at a
minimum to prior testimony at a preliminary hearing, before a grand jury, or at a former trial;

and to police interrogations.” 541 U.S. at 68 (footnote omitted).

23

"-."-.CLARKCOUNTYDA.NET‘-.CRMCAga"-é)ln"-.066"-.72\2003066?2(.‘-RSPN-(SALLY DORIAN VILLAVERDE)-001. DOCK




R R e Y . I ot

I~ I~ I I 2 2 2 ) [ o) [a— [a— [a— [a— [a— [— [— [— [— [—
20 ~1 o T E=N T 2 — = o @] -1 o Uh FN L o] i o

The United States Supreme Court has held that the ultimate question in determining
"unavailability” for Confrontation Clause purposes is whether the witness is unavailable
despite good-faith efforts undertaken by the prosecution, prior to trial, to locate and present
that witness. See Ohio v. Roberts, 448 U.S. 56, 74, 100 S5.Ct. 2531, 2543 (1980) (overruled on
other grounds by Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354 (2004). “What

constitutes a good-faith effort 1s a question of reasonableness.” Quillen v. State, 112 Nev.
1369, 1375, 929 P.2d 893, 897 (1996).
Additionally, the Nevada Supreme Court specifically addressed the unavailability of

the witness requirement:

A witness may be unavailable if he or she is “[a]bsent from the
hearing and beyond the jurisdiction of the court to compel
appearance and the proponent of his [or her{ statement has
exercised reasonable c{)iligence but has been unable to procure his
or her] attendance.” We have interpreted the requirement that the

tate ““exercise reasonable diligence” to mean that the State must
make reasonable efforts to procure a witness's attendance at trial
before that witness may be geclared unavailable.

Hernandez v. State, 124 Nev. 639, 188 P.3d 1126, 1130-1131 (2008) (abrogated on other
grounds by State v. Eighth Judicial Dist. Court (Baker), 134 Nev. 104, 107, 412 P.3d 18§, 22
(2018)).

In determining what constitutes reasonable efforts to procure a witness, the Nevada

Supreme Court adopted a totality of the circumstances approach:

What constitutes reasonable efforts to procure a witness's
attendance must be determined upon considering the totality of the
circumstances. In the analogous circumstance of determining
whether a prosecutor has good cause for continuing a preliminary
hearing due to the absence of witnesses, this court rejected a
bright-line rule requiring a service of a subpoena on an out-of-state
witness, noting “[ctl]here may be circumstances where a prosecutor
can demonstrate ‘good cause’ for a continuance based upon an
absent witness even though it did not subpoena the witness.
Conversely, there may be circumstances where a prosecutor has
subpoenaed witnesses, yet cannot demonstrate ‘good cause’ for
their absence.” In determining whether the proponent of
preliminary hearing testimony has met its burden of proving that a
witness is constitutionally unavailable, the touchstone of the
analysis is the reasonableness of the efforts.
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Hernandez, 124 Nev. 649-650, 188 P.3d at 1134 (citations omitted).

Moreover, in Quillen, two victims previously testified that the defendant assaulted them
with a firearm. Quillen, 112 Nev. at 1373-74, 929 P.2d at 896. Both witnesses moved and
changed jobs after the preliminary hearing and prior to trial, leaving no forwarding address to
their new place of residence or employment. 1d. at 1374-1375. The State’s investigator
assigned to the case visited possible places of employment where the witnesses may have
moved to, ran a SCOPE check, and contacted the Department of Motor Vehicles, all to no
avail. Id. at 1375. However, cross-examination revealed that the investigator neither spoke to
any of the witness' neighbors nor did he try to find out if the men had relatives in town. Id.
Furthermore, it was also revealed that the investigator failed to contact any utilities or the post
office. Id. at 1376. There, the Court held, the efforts taken by the State to locate the witness
were reasonable. Id.

Here, Petitioner was not jointly tried with Gato and Castro. Thus Bruton does not apply.

See Third Petition, at 16. See Bruton v. United States, 391 U.S. 123, 88 S.Ct. 1620 (1968).

Moreover, Gato and Castro’s statements are not testimonial in nature as they are statements of
co-conspirators. See Crawford, 541 U.S. at 56 (“most of the hearsay exceptions covered
statements that by their nature were not testimonial — for example, business records, or
statements in furtherance of a conspiracy.”) Thus, Gato and Castro’s statements were
admissible as statements of co-conspirators.

Also, Gamboa was never charged with the commission of a crime. As such, the State
committed no wrongdoing in releasing Gamboa. In any event, the State did all that it could to
ensure that Gamboa would be present in court. Specifically, the State’s investigator spent eight
(8) days attempting to contact Gamboa. Here, like in Quillen, the State's investigator searched
all known addresses and prior work contacts. Here, unlike in Quillen, the State’s investigator
went a step further and contacted Gamboa's mother. However, like in Quillen, the State was
ultimately unsuccessful in finding Gamboa.

/f
/f
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As indicated above, Petitioner’s right to confrontation was not violated, and the State
used every reasonable means to locate Gamboa for trial. Therefore, the District Court did not

err in allowing Gamboa's preliminary hearing testimony into evidence.

V1. PETITIONER IS NOT ENTITLED TO APPOINTED COUNSEL

Petitioner requests the appointment of counsel. See Motion, at 2(a). However, Petitioner
1s not entitled to appointed counsel.
Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-

conviction proceedings. See Coleman v. Thompson, 501 U.S. 722, 752, 111 S. Ct. 2546, 2566

(1991). The Nevada Supreme Court similarly observed that “[t]he Nevada Constitution...does
not guarantee a right to counsel in post-conviction proceedings, as we interpret the Nevada
Constitution’s right to counsel provision as being coextensive with the Sixth Amendment to

the United States Constitution.” McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258

(1996). McKague specitically held that with the exception of NRS 34.820(1)(a) (entitling
appointed counsel when petitioner is under a sentence of death), one does not have “any
constitutional or statutory right to counsel at all” in post-conviction proceedings. [d. at 164,
912 P.2d at 258.

The Nevada Legislature has, however, given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true, and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant i1s unable to pay the costs
of the proceedings or employ counsel. If the court is satisfied that
the allegation of indigency is true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court
orders the filing of an answer and a return. In making its
determination, the court may consider whether:
(a) The 1ssues are difficult;
gb; The Defendant is unable to comprehend the proceedings; or

¢) Counsel is necessary to proceed with discovery

(emphasis added). Accordingly, under NRS 34,750, it is clear that the Court has discretion in

determining whether to appoint counsel.
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More recently, the Nevada Supreme Court examined whether a district court
appropriately denied a defendant’s request for appointment of counsel based upon the factors

listed in NRS 34.750. Renteria-Novoa v. State, 133 Nev. 75, 391 P.3d 760 (2017). In Renteria-

Novoa, the petitioner had been serving a prison term of eighty-five (85) years to life. Id. at 75,
391 P.3d at 760. After his judgment of conviction was affirmed on direct appeal, the defendant
filed a pro se post-conviction petition for writ of habeas corpus and requested counsel be
appointed. Id. The district court ultimately denied the petitioner’s petition and his appointment
of counsel request. Id.

However, in reviewing the district court’s decision, the Nevada Supreme Court
examined the statutory factors listed under NRS 34.750 and concluded that the district court’s
decision should be reversed and remanded. [d. The Court explained that the petitioner was
indigent, his petition could not be summarily dismissed, and he had, in fact, satisfied the
statutory factors. Id. at 76, 391 P.3d 760-61. As for the first factor, the Court concluded that
because the petitioner had represented, he had issues with understanding the English language,
which was corroborated by his use of an interpreter at his trial, that was enough to indicate that
the petitioner could not comprehend the proceedings. Id. Moreover, the petitioner had
demonstrated that the consequences he faced—a minimum eighty-five (85) year sentence—
were severe and his petition may have been the only vehicle for which he could raise his
claims. Id. at 76-77, 391 P.3d at 761-62. Finally, his ineffective assistance of counsel claims
may have required additional discovery and investigation beyond the record. Id.

Here, Petitioner has not demonstrated that counsel should be appointed pursuant to NRS
34.750. As a preliminary matter, Petitioner’s request is suitable only for summary denial as
he has failed to provide any specific facts to support his bare and naked request. See Hargrove
v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). Similarly, unlike in Renteria-Novoa,

Petitioner’s Third Petition should be summarily denied for several reasons, including, but not
limited to, his Petition being time-barred, successive, barred by laches, and his claim being

barred under the Law of the Case Doctrine.
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Notwithstanding summary denial, Petitioner’s request should still be denied as he has
failed to meet any of the additional statutory factors under NRS 34.750. The issues Petitioner
raises are not complex or difficult. Petitioner can comprehend the proceedings because
Petitioner filed several petitions for writ of habeas corpus, cites to the proper authority for the
1ssues he claims, and has filed several pre-trial motions. Additionally, there is no discovery
needed to resolve the issues raised in the Third Petition as they deal with issues recorded in
the trial transcripts, the transcripts before and after trial.

Finally, there has been no indication that Petitioner 1s unable to comprehend the

proceedings. Unlike the petitioner in Renteria-Novoa, who faced difficulties understanding the

English language, here Petitioner has failed to demonstrate any inability to understand these
proceedings. Therefore, Petitioner's request should be denied.
VII. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

Petitioner requests an evidentiary hearing. See Third Petition, at 19. However,
Petitioner 1s not entitled to an evidentiary hearing.

Under NRS 34.770, a petitioner is entitled to an evidentiary hearing when a judge
reviews all supporting documents filed and determines that a hearing is necessary to explore
the specific facts alleged in the petition. An evidentiary hearing is unnecessary if a petition can
be resolved without expanding the record. See Marshall v. State, 110 Nev, 1328, 885 P.2d 603
(1994); See also Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A petitioner is

entitled to an evidentiary hearing if his petition is supported by specific factual allegations,
which, if true, would entitle him to relief unless the factual allegations are repelled by the
record. See Marshall, 110 Nev. at 1331, 885 P.2d at 605; See also Hargrove, 100 Nev. at 503,
686 P.2d at 225 (holding that “[a] defendant seeking post-conviction relief is not entitled to an
evidentiary hearing on factual allegations belied or repelled by the record™). It is improper to
hold an evidentiary hearing simply to make a complete record. See State v. Eighth Judicial

Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court considered

itself the ‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as complete a

record as possible.” This is an incorrect basis for an evidentiary hearing.”).
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Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. See Harrington v. Richter, 562, U.S. 86, 105, 131 S. Ct. 770, 788 (2011). Although

courts may not indulge post hoc rationalization for counsel’s decision-making that contradicts
the available evidence of counsel’s actions, neither may they insist counsel confirm every
aspect of the strategic basis for his or her actions. Id. There is a “strong presumption” that
counsel’s attention to specific issues to the exclusion of others reflects trial tactics rather than
“sheer neglect.” Id. (citing Yarborough, 540 U.S. 1, 124 S. Ct. 1). Strickland calls for an
inquiry into the objective reasonableness of counsel's performance, not counsel's subjective
State of mind. 466 U.S. at 688, 104 S. Ct. at 2065.

Here, Petitioner 1s not entitled to an evidentiary hearing. Petitioner's claims are time-
barred, successive, barred by laches, and barred under the law of the case doctrine or capable
of being addressed by the current record. There is no need to expand the record, and an
evidentiary hearing is not warranted in the instant case.

Additionally, Petitioner presents no law or argument as to why he is entitled to an
evidentiary hearing. Thus, Petitioner's request is bare and naked, and an evidentiary hearing is
not warranted in the instant case. Therefore, Petitioner's request should be denied.

CONCLUSION

For the foregoing reasons, the State respectfully requests this Court DENY Petitioner's
Third Petition for Writ of Habeas Corpus (Post-Conviction).
DATED this 18th day of November, 2021.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #1565

BY /s/ Taleen Pandulkht
TALEEN PANDUKHT
Chief Deputy District Attorney
Nevada Bar #05734
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 18th day of

November, 2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

SALLY VILLAVERDE, #81701
HIGH DESERT STATE PRISON
PO BOX 650

INDIAN SPRINGS, NV 89018

BY /s/E. Del Padre
E. DEL PADRE
Secretary for the District Attorney’s Office
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CLERK OF THE COURT
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

SALLY VILLAVERDE,
#1433466

Petitioner, CASENO: A 18-780041-W

-vs- 03C191012-2

THE STATE OF NEVADA, DEPTNO: X

Respondents

FINDINGS OF FACT, CONCLUSION OF LAW, AND ORDER

DATE OF HEARING: DECEMBER 6, 2021
TIME OF HEARING: §:30 AM

THIS CAUSE having come on for hearing before the Honorable TIERRA JONES,
Dustrict Judge, on the 6th day of December 2021, Petitioner not being present or represented
by counsel, the Respondent being represented by STEVEN B. WOLFSON, District Attorney,
by and through LAURA GOODMAN, Chief Deputy District Attorney, and the Court having
considered the matter, including briefs, transcripts, the testimony of witnesses, and/or
documents on file herein, now, therefore, the Court makes the following findings of fact,
conclusions of law and order.
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PROCEDURAL HISTORY
On March 23, 2003, Sally Villaverde (“Petitioner”) and Co-Defendants Rene Gato and

Robert Castro were charged by way of Amended Criminal Complaint with Burglary (Felony
- NRS 205.060), Murder With Use of a Deadly Weapon (Open Murder) (Felony - NRS
200.010, 200.030, 193.165) and Robbery With Use of a Deadly Weapon (Felony - NRS
200.380, 193.165). On March 21, 2003, a preliminary hearing was held, after which the district
court held all three (3) defendants to answer to the charges in district court.

On March 25, 2003, Petitioner and the Co-Defendants were charged by way of
Information with Burglary (Felony - NRS 205.060), Murder With Use of a Deadly Weapon
(Open Murder) (Felony - NRS 200.010, 200.030, 193.165), and Robbery With Use of a Deadly
Weapon (Felony - NRS 200.380, 193.165). An Amended Information, charging only
Petitioner, was filed on March 29, 2004, following the district court's granting of Petitioner's
Motion to Sever Trals filed on January 27, 2004.

On March 31, 2004, a jury trial commenced. On April 8, 2004, the jury found Petitioner
guilty on all counts, including First Degree Murder With Use of a Deadly Weapon.

On June 3, 2004, the District Court sentenced Petitioner as follows: Count | - to a
maximum of ninety-six (96) months with a minimum of twenty-two (22) months in the Nevada
Department of Corrections (“NDC”); Count 2 - to a term of Life imprisonment without the
possibility of parole in the NDC, plus an equal and consecutive term for the Use of a Deadly
Weapon; Count 3 - to a maximum on one hundred fifty-six (156) months and a minimum of
thirty-five (35) months in the NDC, plus an equal and consecutive term for the Use of a Deadly
Weapon, Count 3 consecutive to Count 2. Credit for time served does not appear to have been
awarded according to the Court Minutes. On June 10, 2004, the District Court fielded The
Judgment of Conviction.

On June 10, 2004, Petitioner filed a direct appeal. On February 15, 2006, The Nevada
Supreme Court affirmed Petitioner’s convictions. On March 14, 2006, the Nevada Supreme

Court issued Remittitur.
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On April 3, 2006, Petitioner filed his first Petition for Writ of Habeas Corpus (Post-
Conviction) (“First Petition”). On April 20, 2006, Petitioner filed a Motion to Withdraw his
Petition Without Prejudice. On April 25, 2006, the State filed its Response. On May 3, 2006,
Petitioner filed a Reply. On May 31, 2006, Petitioner filed a Supplemental Petition for Writ of
Habeas Corpus, Memorandum of Points and Authorities in Support of the Petition, and
Appendix of Exhibits.

On April 12, 2007, the District Court appointed counsel. On August 27, 2007, appointed
counsel filed a Supplement to Petitioner’s Petition for Writ of Habeas Corpus. On November
6, 2007, the State filed its Response to the Supplemental Petition. On January 10, 2008, the
District Court held an evidentiary hearing on Petitioner's ineffective assistance of counsel
claims. Following the evidentiary hearing, the Court denied the petition on the merits. On
February 26, 2008, the District Court filed The Findings of Facts, Conclusions of Law, and
Order.

On January 28, 2008, Petitioner filed a Notice of Appeal. On May 10, 2010, The Nevada
Supreme Court affirmed the District Court’s denial of Petitioner’s Petition. On June 4, 2010,
Nevada Supreme court 1ssued Remittitur.

On August 28, 2018, Petitioner filed a second Petition for Writ of Habeas Corpus (Post-
Conviction) (“Second Petition”) and Motion for Appointment of Counsel. On October 29,
2018, The State filed its Response. On November 1, 2018, the District Court held a hearing
and denied the Petition and the Motion. On December 5, 2018, the District Court filed its
Findings of Fact, Conclusions of Law, and Order was filed.

On November 26, 2018, Petitioner filed a Notice of Appeal. On October 30, 2019, the
Nevada Court of Appeals entered an Order of Affirmance. On November 20, 2019, Petitioner
submitted a Petition for Rehearing. On January 22, 2020, the Nevada Court of Appeals granted
rehearing and affirmed the district court's judgment. On May 18, 2020, the Court issued
Remittitur.

On March 26, 2019, Petitioner filed a Motion for Moditication of Sentence. The State

filed an Opposition on April 17, 2019. On April 23, 2019, the district court denied the motion.

3
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On May 7, 2019, The Order Denying Petitioner’s Motion for Modification of Sentence was
filed. On May 1, 2019, Petitioner filed a Notice of Appeal. On March 12, 2020, the Nevada
Court of Appeals affirmed the judgment of the district court. On June 1, 2020, the Court issued
Remittitur. On June 14, 2021, the District Court filed an Amended Judgment of Conviction,
granting Petitioner four hundred sixty-nine (469) days credit for time served.

On October 4, 2021, Petitioner filed his third Petition for Writ of Habeas Corpus (Post-
Conviction) (“Third Petition”) and a Motion to Appoint Counsel (“Motion”). On November
11, 2018, the State filed their Response. On December 6, 2021, this Court held a hearing,
wherein this Court denied Petitioner’s Third Petition and Motion to Appoint Counsel

FACTUAL BACKGROUND

In 1998, Leonel Garcia (“Garcia”) met the Petitioner and Enrique Caminero
(“Caminero’’). Mr. Garcia indicated that he was good friends with Caminero. Garcia knew that
Caminero was a very successful drug dealer.

In February of 2002, just weeks before the murder of Caminero, Rene Gato (“Gato™),
Roberto Castro (“Castro”), and Francisco Terrazon (Fanciquito) approached Garcia requesting
his assistance in kidnapping Caminero. They asked Garcia to assist in setting up a meeting
with Caminero in a hotel room. Once Caminero arrived at the hotel, the plan was to kidnap
him, tie him up and torture him until he revealed where his money was and who supplied him
with the drugs he sold.

Garica was to approach Caminero because he knew Caminero trusted him. However,
Garcia warned Caminero. Garcia then contacted Caminero’s mother and the police after
hearing of Caminero’s death.

Teresa Gamboa (“Gamboa”) was the Petitioner’s girlfriend. She testified at a
preliminary hearing regarding her involvement in the death of Caminero. Gamboa testified
that she was living with the Petitioner in March of 2002. She was also acquainted with Gato,
Castro. Petitioner asked Gamboa to rent a room for him on March 5, 2002, using a false ID.

In return, she and Petitioner were to receive money.

4
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On March 5, 2002, using Gato’s car, they drove to the Capri Motel. While traveling,
Gato asked the Petitioner how much Gamboa knew. Petitioner replied that she knew some
things but not everything. Gamboa testified that Gato had a large chrome gun. Upon arrival,
Gamboa rented a room in the back, as instructed, and returned to Gato’s car. Then Gamboa,
Petitioner, and his two Co-Defendants entered the room. Gamboa stayed for about five
minutes, and they returned her home around 5:30 PM.

After, Petitioner took a taser gun, and all three left Gamboa. Petitioner returned home
around 10:30 PM. Gamboa described Petitioner as being “freaked out” and pacing the room.
She also noticed that Petitioner had blood on his pants and shirt. Petitioner was saying, "he's
dead," "No, no, I gave him mouth-to-mouth resuscitation,” and "He was still — he was still
breathing."

On March 6, 2002, Petitioner and Gamboa drove to California and stayed at a Motel 6,
along with Gato and Castro. At the motel, Gamboa overheard Petitioner admit to using a belt
to strangle the victim, as well as using the taser gun.

Moreover, law enforcement recovered a palm print at the crime scene during the
investigation, preserved in diluted blood. The palm print was recovered near the area where
Caminero's body was found. The palm print matched with Petitioner. Two other fingerprints
from the bathroom also matched with Petitioner.

On February 18, 2003, a warrant was issued for Petitioner’s arrest. Las Vegas
Metropolitan Police Department officers arrested Petitioner shortly after at Alfredo Martinez's
place of residence. While in custody and after being Mirandized, Petitioner admitted being in
the hotel room when Caminero arrived there. Once Caminero arrived, a struggle ensued. They
tried to gag Caminero and bind his legs and hands. However, Gato ended up shooting
Caminero. Castro then strangled Caminero causing a gurgling sound.

Gato then instructed Petitioner and Castro to clean the room for fingerprints. Petitioner
tried wiping down most of the room. Also, Petitioner took Caminero’s SUV and other
belongings. Gamboa noticed Petitioner had 400 dollars in cash as well as several small gold

chains or bracelets. Gamboa indicated that Petitioner took the jewelry to a Super Pawn.

5
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Also, Degna Ortega (“Ortega”), Caminero’s mother, testitied that Caminero always
wore or had on his person the pawned jewelry. Abdirazaq Mohamed, a manager at a pawn
store, testified that Petitioner pawned several items of jewelry, described as gold chains,
shortly after the murder.

I. THE INSTANT PETITION IS PROCEDURALLY BARRED

This Court denies Petitioner's Third Petition as procedurally barred. The Nevada
Supreme Court has held that the district court has a duty to consider whether a defendant’s
post-conviction petition claims are procedurally barred. State v. Eighth Judicial Dist. Court

(Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The Riker Court found that

“[a]pplication of the statutory procedural default rules to post-conviction habeas petitions 1s

mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

Id. Additionally, procedural bars “cannot be ignored [by the district court] when properly
raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court has granted no
discretion to the district courts regarding whether to apply the statutory procedural bars; the
rules must be applied. Id.

This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was “untimely, successive, and an abuse of
the writ” and that the defendant failed to show good cause and actual prejudice. Id. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s
petition dismissed pursuant to the procedural bars. Id. at 324, 307 P.3d at 322-23. The
procedural bars are so fundamental to the post-conviction process that they must be applied
by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

/1

/1
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A. THE INSTANT PETITION IS TIME-BARRED
This Court denies Petitioner’s Third Petition as time-bared under NRS 34.726(1). NRS
34.726(1) states:

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within | year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues 1ts remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a)  That the delay is not the fault of the petitioner; and
(b)  That dismissal of the petition as untimely will unduly
prejudice the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. See Pellegrini v. State, 117 Nev. 860, 873—74, 34 P.3d 519, 528 (2001). As per the

statute's language, the one-year time bar proscribed by NRS 34.726 begins to run from the date
the judgment of conviction is filed, or a remittitur from a timely direct appeal is filed. See

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 113334 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the petition within the one-year time limit.

This is not a case wherein the Judgment of Conviction was, for example, not final. See,

e.g., Johnson v. State, 133 Nev. 571, 402 P.3d 1266 (2017} (holding that the defendant’s

judgment of conviction was not final until the district court entered a new judgment of

conviction on counts that the district court had vacated); Whitehead v. State, 128 Nev. 259,

285 P.32d 1053 (2012) (holding that a judgment of conviction that imposes restitution in an

unspecified amount is not final and therefore does not trigger the one-year period for filing a

7
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habeas petition). Nor is there any other legal basis for running the one-year time limit from the
filing ot the Amended Judgment of Conviction.
Here, the District Court filed the original Judgment of Conviction on June 10, 2004.
On March 14, 2006, the Nevada Supreme Court issued Remittitur. Thus, Petitioner had until
March 14, 2007, to file a timely petition. Petitioner filed the Third Petition on October 5, 2021.
This Court finds, Petitioner is fourteen (14) years, six (6) months, and twenty-one (21) days
late. Additionally, Petitioner fails to provide good cause as to why his Third Petition is
untimely. Therefore, Petitioner's Third Petition is time-barred and is denied.
B. THE INSTANT PETITION IS BARRED AS SUCCESSIVE
This Court denies Petitioner's Third Petition as successive under NRS 34.810(2). NRS
34 .810(2) states:
A second or successive petition must be dismissed if the
judge or justice determines that it fails to allege new or different
grounds for reliet and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or

justice finds that the failure of the petitioner to assert those grounds
1n a prior petition constituted an abuse of the writ.

As such, application of NRS 34.810(2) 1s mandatory. See State v. Eight Judicial Dist. Crt. ex
el. County of Clark (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074-75 (2005).

Successive petitions are petitions that either fails to allege new or different grounds for
relief of which the grounds have already been decided on the merits or petitions that allege
new or different grounds, but a judge or justice finds that the petitioner’s failure to assert those
grounds 1n a prior petition would constitute an abuse of the writ. See Lozada v. State, 110 Nev.
349, 352-53, 871 P.2d 944, 950 (1994) (overruled on other grounds by Rippo v. State, 134
nev. 411,423 P.3d 1084 (2018); Hart v. State, 116 Nev. 558, 56364, 1 P.3d 969, 972 (2000)
(overruled on other grounds by Harris v. State, 130 Nev. 435, 329 P.3d 619 (2014) (holding

that “where a defendant previously has sought relief from the judgment, the defendant’s failure

to identify all grounds for relief in the first instance should weigh against consideration of the
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successive motion.”). Successive petitions will only be decided on the merits if the petitioner
can show good cause and prejudice. See NRS 34.810(3).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, it 1s an abuse of
the writ to wait to assert it in a later petition. See McClesky v. Zant, 499 U.S. 467, 497-98
(1991).

Here, the District Court presided over an evidentiary hearing on January 10, 2008,
regarding Petitioner's First Petition. After which, the District Court denied the petition on the
merits. Petitioner went on to file a Second Petition, which the District Court also denied, on
November 1, 2018, The instant Petition is Petitioner’s third, in which Petitioner’s allegations
are no different from his prior petitions.

This Court finds, the claims raised in the Third Petition were available to Petitioner
since 2004. As such, any new claims Petitioner does assert would be an abuse of writ because
Petitioner fails to show good cause as to why he is now asserting these claims more than a
decade after his conviction when such claims were always available to Petitioner. Therefore,
the Third Petition is successive and is denied.

C. THE PETITION IS BARRED BY LACHES

This Court denies Petitioner's Third Petition as barred by laches. Certain limitations
exist on how long a petitioner may wait to assert a post-conviction request for relief. There is
a rebuttable presumption of prejudice to the State if “[a] period exceeding five years [elapses]
between the filing of a judgment of conviction, an order imposing a sentence of imprisonment

or a decision on direct appeal of a judgment of conviction and the filing of a petition
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challenging the validity of a judgment of conviction” NRS 34.800. The reason for this is that
“petitions that are filed many years after conviction are an unreasonable burden on the criminal
justice system. The necessity for a workable system dictates that there must exist a time when

a criminal conviction i1s final.” Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984).

However, to invoke the presumption, the State must plead laches. See NRS 34.800(2).
Consideration of the equitable doctrine of laches 1s necessary for determining whether
a defendant has shown 'manifest injustice' that would permit a modification of a sentence. See

Hart, 116 Nev. at 563—-64, 1 P.3d at 972 (overruled on other grounds by Harris v. State, 130

Nev. 435,329 P.3d 619 (2014)). Moreover, “[a]pplication of the doctrine to an individual case
may require consideration of several factors, including: (1) whether there was an inexcusable
delay in seeking relief; (2) whether an implied waiver has arisen from the defendant's knowing

acquiescence 1n existing conditions; and (3) whether circumstances exist that prejudice the

State.” Id. (citing Buckholt v. District Court, 94 Nev. 631, 633, 584 P.2d 672, 673-74 (1978)).

In this case, the State affirmatively pled laches. The District Court filed the Judgment
of Conviction on June 10, 2004, Petitioner pursued a direct appeal, wherein the Nevada
Supreme Court affirmed all of Petitioner’'s convictions and issued Remittitur on March 14,
2006. More than seventeen (17) years have passed since the Judgment of Conviction was filed,
and more than fourteen (14} years have passed since Remittitur.

This time-lapse is almost four (4) times longer than the statutory period of five (5) years.
This Court finds, the State is prejudiced in its ability to respond to the merits of Petitioner’s
claims and, should relief be granted, to retry the case. Moreover, Petitioner fails to rebut this
presumption. Therefore, Petitioner's Third Petition is barred by laches and is denied.

D. PETITIONER’S CLAIMS ARE WAIVED

This Court denies Petitioner claims of ineffective assistance of counsel as waived. See
NRS 34.810; McCoy v. Louisiana, 138 S. Ct. 1500, 1510-11, 200 L. Ed. 2d 821 (2018).

Under NRS 34.810(1)(b}(2), “[t]he court shall dismiss a petition if the court determines

that [the] conviction was the result of a trial and the grounds for the petition could have been

... [r]aised in a direct appeal.” A petitioner may only escape these procedural bars if he meets
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the burden of establishing good cause and prejudice. See NRS 34.810(3). Where a petitioner
does not show good cause for failure to raise claims of error upon direct appeal, the district
court is not obliged to consider them in post-conviction proceedings. See Jones v. State, 91

Nev. 416, 536 P.2d 1025 (1975).

Additionally, “challenges to the validity of a guilty plea and claims of ineffective
assistance of trial and appellate counsel must first be pursued in post-conviction
proceedings.... [A]ll other claims that are appropriate for a direct appeal must be pursued on
direct appeal, or they will be considered waived in subsequent proceedings.” Franklin v. State,
110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994} (emphasis added) (disapproved on other
grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). Moreover, “[a] court must

dismiss a habeas petition 1f it presents claims that either were or could have been presented in
an earlier proceeding, unless the court finds both cause for failing to present the claims earlier
or for raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609,

646-47, 29 P.3d 498, 523 (2001).

This Court finds, Petitioner failed to object to the State’s comments during closing and
failed to object to Jury Instructions three (3), thirty-four (34), and thirty-seven (37). See Third
Petition, at 6. Petitioner also failed to address good cause to overcome the mandatory
procedural bars. Additionally, Petitioner failed to show that an impediment external to the
defense prevented him from raising these claims in an earlier proceeding.

Petitioner offers no excuse for his failure to raise said issues there. Thus, this Court
need not consider prejudice. Therefore, Petitioner’s claims are denied.

II. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE OR PREJUDICE
TO OVERCOME THE PROCEDURAL BARS

This Court finds that Petitioner does not demonstrate good cause or prejudice to
overcome the procedural bars. To avoid procedural default under NRS 34.726 and NRS
34.810, the petitioner has the burden of pleading and proving specific facts that demonstrate
good cause for his failure to present his claim in an earlier proceeding or to otherwise comply
with the statutory requirements, and that the petitioner will be unduly prejudiced if the petition

11
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is dismissed. See Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993);
Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656, 659, 764 P .2d 1303, 1305 (1988). “A court

must dismiss a habeas petition if it presents claims that either were or could have been
presented in an earlier proceeding, unless the court finds both cause for failing to present the
claims earlier or for raising them again and actual prejudice to the petitioner.” Evans, 117 Nev.
at 646-47, 29 P.3d at 523 (2001) (emphasis added).

Moreover, “to establish good cause, [petitioners] must show that an impediment
external to the defense prevented their compliance with the applicable procedural rule.” Clem
v. State, 119 Nev. 615,621, 81 P.3d 521,525 (2003) (emphasis added); See also Hathaway v.
State, 119 Nev. 248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887,34 P.3d at 537.
“A qualifying impediment might be shown where the factual or legal basis for a claim was not
reasonably available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court
continued, petitioners “cannot attempt to manufacture good cause.” Id. at 621, 81 P.3d at 526.
Examples of good cause include interference by State officials and the previous unavailability

of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91, 95 (2012).

Any delay in the filing of the petition must not be the fault of the petitioner. See NRS
34.726(1)(a).

Further, a petitioner raising good cause to excuse procedural bars must do so within a
reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); See
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 50607 (stating that a claim reasonably
available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). Additionally, a claim that is itself procedurally barred cannot
constitute good cause. See Riker, 121 Nev. at 235, 112 P.3d at 1077; see afso Edwards v.
Carpenter, 529 U.S. 446, 453 120 S. Ct. 1587, 1592 (2000).

To establish prejudice, a Petitioner must show “‘not merely that the errors of [the
proceedings] created [the] possibility of prejudice, but that they worked to his actual and

substantial disadvantage, in affecting the State’s proceedings with [an] error of constitutional
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dimensions.”” Hogan, 109 Nev. at 960, 860 P.2d at 716 (quoting United States v. Frady. 456

U.S. 152,170, 102 S. Ct. I 584, 1 596 (1982)). Bare and naked allegations are insufficient to
warrant post-conviction relief, nor are those belied and repelled by the record. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “A claim is ‘belied’ when 1t is contradicted
or proven to be false by the record as 1t existed at the time the claim was made.” Mann v. State,

118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

Additionally, for a petitioner to demonstrate prejudice, he or she must show *“not merely
that the errors of [the proceeding] created possibility of prejudice, but that they worked to his
actual and substantial disadvantage, in affecting the state proceedings with error of
constitutional dimensions.” Hogan v Warden, 109 Nev. at 960, 860 P.2d at 716 (internal
quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545 (2001).

This Court finds, Petitioner failed to address good cause to overcome the mandatory
procedural bars. Additionally, Petitioner failed to show that an impediment external to the
defense prevented him from raising these claims in an earlier proceeding and offers no excuse
for his failure to raise said issues there. Moreover, because there is no good cause, this Court
need not consider prejudice. Therefore, the Third Petition is denied.

III. PETITIONER’S CLAIMS ARE BARRED UNDER THE LAW OF CASE
DOCTRINE

This Court finds that Petitioner’s claims that (1) he is not guilty of first-degree murder
because Castro plead guilty to voluntary manslaughter; thus, co-conspirator liability should be
limited to voluntary manslaughter, and (2) the District Court violated Petitioner’s right of
confrontation by allowing Gamboa’s preliminary transcript to be read into the record are

barred under the Law of the Case Doctrine. See Third Petition, at 11-16.

The doctrine of the law of the case or “the law of a first appeal is law of the case on all
subsequent appeals in which the facts are substantially the same.” Hall v. State, 91 Nev. 314,

315, 535 P.2d 797, 798 (1975} (quoting Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38

(1969)). Under the law of the case doctrine, issues previously decided on direct appeal may

not be reargued. See Pellegrini v. State, 117 Nev. 860, 879, 34 P.3d 519, 532 (2001) (citing
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McNelton v. State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). A petitioner cannot

avoid “the doctrine of the law of the case™ by raising “a more detailed and precisely focused
argument . . . after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799.
Accordingly, by simply continuing to file motions with the same arguments, his motion 1s
barred by the doctrines of the law of the case and res judicata. See Hall, 91 Nev. at 316, 535
P.2d at 799.

Moreover, parties are precluded “from relitigating a cause of action or an 1ssue which
has been finally determined by a court of competent jurisdiction.” Horvath v. Gladstone, 97
Nev. 594, 597, 637 P.2d 531, 533 (1981); See University of Nevada v. Tarkanian, 110 Nev.
581, 59%, 879 P.2d 1180, 1191 (1994) (The Court distinguishes between issue preclusion and

claim preclusion, although they are both under the doctrine of res judicata). For issue

preclusion to apply, there must be:

(1) the issue decided in the prior litigation must be identical to the
issue presented in the current action; (2) the initial ruling must
have been on the merits and have become final; ... (3) the party
against whom the judgment is asserted must have been a party or
in privity with a party to the prior litigation and (4) the issue was
actually and necessarily litigated

Five Star Capital Corp. v. Rudy, 124 Nev. 1048, 1055, 194 P.3d 709, 713 (2008)' (citing
University of Nevada v. Tarkanian, 110 Nev. 581, 598, 879 P.2d 1180, 1191 (1994)); See also
Gonzales v. Dist. Ct., 129 Nev. 215,218,298 P.3d 448, 450 (2013) (The Court suggesting that

the issue-preclusion analysis is applicable in the criminal context.); See afso Bradley v. State,

494 P.3d 907 (Table), 2021 WL 4167112 (Nev. Crt. of App. 2021) (unpublished) (The Court

cites to Five Star Capital Corp’s, tour-factor test for issue preclusion in a criminal context).

I

/

/

!'In Five Star Capital Corp. v. Rudy, 124 Nev. 1048, 194 P.3d 709 (2008), the Court adopted “the terms of claim preclusion
and issue preclusion as the proper terminelogy in referring to these doctrines,” instead of Res Judicata.
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A. PETITIONER’S CLAIM HE IS NOT GUILTY OF FIRST-DEGREE MURDER IS
BARRED

Petitioner claimed in his Second Petition that he was innocent of First-Degree Murder

based upon Castro’s Guilty Plea Agreement. See Second Petition, at 27-29. Specifically,

Petitioner argued:

[Blecause Roberto Castro pleaded Guilty of Voluntary
Manslaughter and served 4 [] to 10 [years] [in] high desert state
prison. Show[s] once again that the [S]tates THEORY OF FIRST
DEGREE MURDER WAS UNRELIABLE beyond a reasonable
doubt.

See Second Petition, at 28.
In the Third Petition, Petitioner again argues he is innocent of First-Degree Murder

based upon Castro’s Guilty Plea Agreement. See Third Petition, at 11-13. Specifically,

Petitioner argues that:

The Prejudice involved in the case is that[] the Jury found
[Petitioner] Guilty and convicted [Petitioner] on [t]hories [that are]
inconsistent with the theories alleged by the State [regarding]
Castro’s charging document or information.

[T]f the State conceded in open court, that [Castro’s] name
thereto on the above amended information committed voluntary
manslaughter while “in the heat of passion.” Then by operation of
State and Federal law, [Petitioner’s] conviction for first-degree
murder must be vacated.

Third Petition, at 13. As shown above, Petitioner is raising the same issue he raised in his

Second Petition. However, Petitioner does word his argument differently, but the issue remains
the same.
Moreover, the Nevada Supreme Court has already ruled on the merits of this issue. See

Sally Villaverde v. State, Docket No. 77563 (Order of Affirmance, May 21, 2020).

Specifically, the Nevada Court of Appeals held that:
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Villaverde claim[s] his co-defendant's guilty plea was new
evidence, not presented at trial, that showed that he could not have
committed first-degree murder with the use of a deadly weapon,
robbery with the use of a deadly weapon, and burglary.

[However,] Villaverde fail[s] to demonstrate he was
actually innocent. Villaverde's co-defendant's Alford plea to lesser
charges did not demonstrate Villaverde was factually innocent of
the charges he was convicted of. Accordingly, because Villaverde
failed to demonstrate it was more likely than not that no reasonable
jury would find him guilty beyond a reasonable doubt based on his
co-defendant's plea, we conclude the district court did not err by
denying this claim without first holding an evidentiary hearing.

See Sally Villaverde v. State, Docket No. 77563-COA (Order of Atfirmance, May 21, 2020).

This Court finds, Petitioner's claim is precluded from rehearing as the Nevada Court of
Appeals has already made a final ruling on the merits regarding the instant issue. Therefore,

Petitioner’s claim is demed.

B. PETITIONER’S CLAIM THAT THE DISTRICT COURT VIOLATED PETITIONER’S
RIGHT TO CONFRONT GAMBOA BY ADMITTING GAMBOA’S PRELIMINARY
HEARING TESTIMONY IS BARRED?

On direct appeal, Petitioner claimed the District Court erred by allowing Gamboa’s

testimony at trial. See Sally Villaverde v. State, Docket No. 43443 (Opening Brief, January

12, 2005). Specifically, Petitioner argued:

The admission of Gamboa's testimony violated Defendant's rights
under the Fifth, Sixth and Fourteenth Amendments to the United
States Constitution and Article 1 Section 1 of the Nevada State
Constitution to confront and cross-examine witnesses against
Defendant at trial and effective assistance of trial counsel.

The prejudicial effect of allowing Gamboa's testimony without her
actual presence at trial clearly outweighs the relevance of her
testimony. That being the case, this Court must return to the status
of the law prior to the Funches decision and follow the previous
holdings in Lemberes and Lapena, and find that it was reversible

? In Petitioner's third claim, he celors his claim as an incffeetive assistance of counsel claim. However, Petitioner is
alleging a violation of his right to confront Gamboa via the confrontation clause. See Third Petition, at 15.
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error for the lower court to have admitted Gamboa's preliminary
hearing testimony into evidence.

Id. at 1-6.
In the Third Petition, Petitioner again argues that the District Court erred in admitting

Gamboa's testimony at trial. See Third Petition, at 14-16, 18. Specifically, Petitioner argues

that:

Counsel . . . was unable to cross-examine [Gamboa).
Therefore . . . the admission of Gamboa’s Preliminary hearing
transcript [] violated his right to effective assistance of trial
counsel.

The redacted transcripts of Teresa Gamboa’s testimony . . .
introduced by the State . . . Simply violated [Petitioner’s]
constitutional rights under the confrontation clause because he was
not able to cross-examine his co-defendants [Gato and Castro].

Third Petition, at 15, 18. As such Petitioner 1s raising the same issue he raised in his direct

appeal.
Moreover, The Nevada Supreme Court has already ruled on the merits of this issue. See

Sally Villaverde v. State, Docket No. 43443 (Order of Affirmance, February 15, 2006).

Specifically, the Nevada Supreme Court held that:

[Tlhe district court properly admitted Gamboa's preliminary
hearing testimony. The transcript of a witness's preliminary
hearing testimony is admissible non-hearsay if the defendant was
represented by counsel at the hearing, counsel cross-examined the
witness, and the witness 1s shown to be unavailable at the time of
trial.”

The confrontation element 1s satisfied because Villaverde
had the ability to cross-examine Gamboa at the preliminary

hearing and, in fact, did so.

Id. at 2. The Nevada Supreme Court continued, regarding Gato and Castro, holding that:
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[The district court properly admitted that portion of Gamboa's
testimony concerning Gato and Castro's out-of-court statements.
Statements of co-conspirators are not considered hearsay if the
statements are made "during the course and in furtherance of the
conspiracy" and are being offered against the party . . . Gato and
Castro's statements, both before and after the incident, were
properly considered non-hearsay, because they were made before
the commission of the crime and after the incident in an attempt to
conceal the parties' involvement.

we conclude that the out-of-court statements to which Gamboa
testified to were not testimonial in nature . . . Because the
statements were not testimonial, cross-examination of Gato and
Castro was not constitutionally mandated.

Id. at 3.
The Nevada Supreme Court held that because Petitioner “was not tried with Castro or
Gato, Bruton is not applicable.” Id. at 4. This Court finds, Petitioner’s claim is precluded for

rehearing as the Nevada Supreme Court has already made a final ruling on the merits regarding

the instant i1ssue. Therefore, Petitioner’s claim is denied.

IV. THE STATE PRESENTED SUFFICIENT EVIDENCE OF FIRST-DEGREE
MURDER

Petitioner claims that he is innocent of the First-Degree Murder charge, via Felony
Murder, because he was not the person who committed the physical act of “killing the victim”
and because there is inadequate evidence to prove the charges of Robbery and Burglary. See
Third Petition, at 7-8. This Court finds that , the State provided a sufficient amount of evidence
to show Petitioner conspired with his Co-Defendants to rob and burglarize Caminero, and in
the commission of these acts, they murdered Caminero.

When reviewing a sufficiency of the evidence claim, the relevant inquiry 1s not whether
the court is convinced of the petitioner’s guilt beyond a reasonable doubt. Wilkins v. State, 96

Nev. 367, 374, 609 P.2d 309, 313 (1980). Rather, when the jury has already found the

petitioner guilty, the limited inquiry 1s "whether, after viewing the evidence in the light most

favorable to the prosecution, any rational trier of fact could have found the essential elements
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ot the crime beyond a reasonable doubt.” Milton v. State, 111 Nev. 1487, 1491, 908 P.2d 684,

686-87 (1995) (internal quotation and citation omitted).
Indeed, “it 1s the jury’s function, not that of the court, to assess the weight of the

evidence and determine the credibility of the witnesses.” Origel-Candido v. State, 114 Nev.

378, 381, 956 P.2d 1378, 1380 (1998) (quoting McNair v. State, 108 Nev. 53, 56, 825 P.2d

571, 573 (1992)). It is further the jury’s role “[to fairly] resolve conflicts in the testimony, to
weigh the evidence, and to draw reasonable inferences from basic facts to ultimate facts.”

Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979). Moreover, in rendering

its verdict, a jury is free to rely on circumstantial evidence. Wilkins, 96 Nev. at 374, 609 P.2d
at 313. In fact, “circumstantial evidence alone may support a conviction.” and the Nevada
Supreme Court has previously and consistently upheld convictions based solely on
circumstantial evidence. See Hernandez v. State, 118 Nev. 513, 531, 50 P.3d 1100, 1112
(2002); Crawford v. State, 92 Nev. 456, 456, 552 P.2d 1378, 1378 (1976). The district court

can only acquit the defendant where the State fails to produce a minimum threshold of
evidence upon which a conviction may be based. Id. (citing State v. Purcell, 110 Nev. 1389,

1394, 887 P.2d 276, 279 (1994)).

Moreover, a conspiracy is “an agreement between two or more persons for an unlawful
purpose.” Doyle v. State, 112 Nev. 879, 894, 921 P.2d 901, 911 (1996) (citing Peterson v.
Sheriff, 95 Nev. 522, 598 P.2d 623 (1979)). A charge of conspiracy is usually established by

inference from the conduct of the parties. A conspiracy “may be supported by a ‘coordinated
series of acts’ in furtherance of the underlying offense sufficient to infer the existence of an
agreement.” Doyle, 112 Nev. at 879, 921 P.2d at 91 1.

Knowledge of the conspiracy may be demonstrated by circumstantial evidence. See

United States v. Aron, 463 F.2d 779 (9th Cir. 1972); Windsor v. United States, 384 F.2d 535,

536 (9th Cir. 1967). Moreover, “conspiracy is seldom susceptible of direct proof and is usually
established by inference from the conduct of the parties. In particular, a conspiracy conviction
may be supported by a coordinated series of acts in furtherance of the underlying offense

sufficient to infer the existence of an agreement.” Doyle v. State, 112 Nev. 879, 894,921 P.2d
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901, 911 (1996) (internal citations omitted} {(overruled on other grounds by Kaczmarek v.

State, 120 Nev. 314, 91 P.3d 16 (2004)).

Additionally, for general intent crimes, such as battery and robbery, “aiders and abettors
are criminally responsible for all harms that are a natural, probable, and foreseeable result
of their actions.” Mitchell v. State, 114 Nev. 1417, 1427, 971 P.3d 813, 820 (1998) (overruled
on other grounds by Sharma v. State, 118 Nev. 648, 56 P.3d 868 (2002}). Further, “so long as

the partnership in crime continues, the partners act for each other in carrying 1t forward; an
overt act of one partner may be the act of all without a new agreement specifically directed to

that act.” State v. Wilcox, 105 Nev. 434, 436, 776 P.2d 549, 550 (1989).

Additionally, a petitioner must support his or her claims with specific factual
allegations, which would entitle the petitioner to relief if true. See Hargrove v. State, 100 Nev.

498, 502, 686 P.2d 222, 225 (1984). Moreover, bare and naked allegations are insufficient, as

are those belied and repelled by the record. Id. “A claim 1s ‘belied” when it is contradicted or
proven to be false by the record as 1t existed at the time the claim was made.” Mann v. State,

118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

Here, Petitioner does not assert any facts that would absolve Petitioner of First-Degree
Murder. In any event, Petitioner argues that he was not the one to commit the murder directly,

but that his Co-Defendant Castro committed the murder. See Third Petition, at 8. However,

the State charged Petitioner with murder both as the direct perpetrator and under vicarious
liability theories of aiding, abetting, and conspiracy. See Information (March 25, 2003), at 2.
Also, as Petitioner’s charged conduct occurred in 1998, the State needed only show
“the natural, probable, and foreseeable result” to find Petitioner guilty under an aiding and
abetting theory. Mitchell, 114 Nev. at 1427, 971 P.3d at 8§20 (1998). As such, this Court finds,
the State presented a sufficient amount of evidence showing Petitioner possessed specific
intent for the charge of First-Degree Murder. See Sharma, 118 Nev. at 655 P.3d at 872 (holding
that “To be held accountable tor the specific intent crime of another under an aiding or abetting
theory of principal liability, aider or abettor must have knowingly aided the other person with

the intent that the other person commit the charged crime”).
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Here, Petitioner asked Gamboa to rent a room for Petitioner, Gato, and Castro for March
5, 2002, and in doing so, Petitioner and Gamboa would make a thousand dollars. Trial
Transcript Day 7, at 18-19. The purpose of renting the room was to lure Caminero into a fake
narcotics transaction so that Petitioner and his Co-Defendants could kidnap Caminero, obtain
his money, and find out who supplied narcotics to Caminero. Trial Transcript Day 5, at 16-17.
Additionally, on the way to renting the room, Gamboa noticed Gato was carrying a gun. Id. at
77

More importantly, Petitioner admitted to being at the hotel room and helped bind
Caminero’s arms and legs. Id. at 88. Petitioner also admitted that he helped cover up
Caminero’s murder. Id. at 88-89. Dr. Worrell testified that a cord was used to strangle the
victim to death. Trial Transcript Day 6, at 97-140. Also, the day following the murder,
Petitioner and his two co-conspirators discussed using a belt to strangle Caminero. Trial
Transcript Day 5, at 94-96.

It is probable and foreseeable that wrapping a belt around someone’s neck and
continuing to tighten it would result in his or her death. It is also foreseeable that bringing a
firearm while committing a violent felony would leave someone dead or severely injured.
Firearms, by their nature, increase the likelihood of a lethal outcome; that is what they are
designed to do. Petitioner cannot, in good faith, argue that utilizing a firearm, either by him or
his Co-Conspirators or wrapping a cord around someone’s neck during the commission of a
violent felony does not create a probable and foreseeable result that the victim would be killed
or severely injured. In any event, Caminero died by way of strangulation. Id. at 124-125.

Additionally, this Court finds, the State presented sufficient evidence to support
findings of Robbery and Burglary with the Deadly Weapon enhancement. The State presented
evidence that Caminero was always seen with multiple pieces of jewelry on his person. The
victim's body had no jewelry on it. Id. at 144-146. Moreover, Petitioner pawned several items
ot jewelry shortly atter the murder. See Trial Transcript Day 6, at 75-91. Three (3) days after
police contacted Gamboa, Petitioner redeemed the jewelry. Id. at 84-86. After coming home

from the motel, Petitioner had four hundred (400) dollars in cash and several small gold chains
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or bracelets. See Trial Transcript Day 5, at 90-91, 97. Shortly after, Petitioner took the jewelry
to a pawn shop. Id.
Here, the reasonable inference is that Petitioner stole the jewelry and money from

Caminero. Therefore, Petitioner’s claim 1s denied.
V. THE DISTRICT COURT DID NOT ERR IN ADMITTING GAMBOA’S
PRELIMINARY HEARING TESTIMONY
Petitioner claims that the admission of Gamboa's preliminary hearing testimony
violated his right to confrontation. Third Petition, at 14-16, 18. This Court finds that, the
admission of Gamboa's testimony was properly admitted under NRS 171.198(6)b) and
Drummond v. State, 86 Nev. 4, 462 P.2d 1012 (1970).

NRS 171.198(6)(b) codifies the former testimony exception to the hearsay rule. It

provides that preliminary hearing testimony may be used:

ny the state if the defendant was represented by counsel or
affirmatively waived his right to counsel, upon the trial of the
cause, and 1n all proceedings therein, when the witness is sick, out
of the state, dead, or persistent in refusing to testify despite an
order of the judge to do so, or when his personal attendance cannot
be had in court.

NRS 171.198(6)(b); See also Funches v. State, 113 Nev. 916, 920, 944 P.2d 775, 777 (1997).

Although NRS 171.198(6)(b) does not impose a cross-examination requirement for the
admissibility of such testimony at a criminal trial, the Nevada Supreme Court imposed the
requirement in Drummond v. State, 86 Nev. 4, 7,462 P.2d 1012, 1014 (1970), when it reasoned
that:

[T]he transcript of the Testimony of a material witness given at the
preliminary examination may be received in evidence at the trial
if three preconditions exist: first, that the defendant was
represented by counsel at the preliminary hearing; second, that
counsel cross-examined the witness; third, that the witness is
shown to be actually unavailable at the time of trial.

Drummond v. State, 86 Nev. 4, 7, 462 P.2d 1012, 1014 (1970); See also Aesoph v. State, 102
Nev. 316, 319-320, 721 P.2d 379, 381-382 (1986) (holding that preliminary hearing testimony
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ot a physician who conducted an autopsy on the victim was admissible where the physician
was unavailable at the time of trial).

Consequently, there are three elements necessary before a witness's preliminary hearing
testimony may be admitted as evidence at trial: (1) the defendant must have had counsel
represent him at the preliminary hearing; (2) the defendant’s counsel must have cross-
examined the witness who is later unavailable for trial, and (3) the witness is actually
“unavailable™ at trial. Funches v. State, 113 Nev. 916, 920, 944 P.2d 775, 777-78 (1997); see
also Drummond, 86 Nev. at 7, 462 P.2d at 1014.

Further, the United States Supreme Court reached a similar ruling in Crawford v.
Washington, 541 U.S. 36, 124 S.Ct. 1354 (2004): “Where testimonial evidence is at issue,
however, the Sixth Amendment demands what the commeon law required: unavailability and a
prior opportunity for cross-examination. We leave for another day any effort to spell out a
comprehensive definition of ‘testimonial.” Whatever else the term covers, 1t applies at a
minimum to prior testimony at a preliminary hearing, before a grand jury, or at a former trial;
and to police interrogations.” 541 U.S. at 68 (footnote omitted).

The United States Supreme Court has held that the ultimate question in determining
"unavailability” for Confrontation Clause purposes is whether the witness is unavailable
despite good-faith efforts undertaken by the prosecution, prior to trial, to locate and present
that witness. See Ohio v. Roberts, 448 U.S. 56, 74, 100 S.Ct. 2531, 2543 (1980) (overruled on
other grounds by Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354 (2004). “What

constitutes a good-faith effort is a question of reasonableness.” Quillen v. State, 112 Nev.

1369, 1375, 929 P.2d 893, 897 (1996).

Additionally, the Nevada Supreme Court specifically addressed the unavailability of

the witness requirement:

A witness may be unavailable if he or she is “[a]bsent from the
hearing and beyond the jurisdiction of the court to compel
appearance and the proponent of his [or her] statement has
exercised reasonable diligence but has been unable to procure his
[or her] attendance.” We have interpreted the requirement that the
State “exercise reasonable diligence” to mean that the State must
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make reasonable efforts to grocure a witness's attendance at trial
before that witness may be declared unavailable.

Hernandez v. State, 124 Nev. 639, 188 P.3d 1126, 1130-1131 (2008) (abrogated on other
grounds by State v. Eighth Judicial Dist. Court (Baker), 134 Nev. 104, 107, 412 P.3d 18§, 22
(2018)).

In determining what constitutes reasonable efforts to procure a witness, the Nevada

Supreme Court adopted a totality of the circumstances approach:

What constitutes reasonable efforts to procure a witness's
attendance must be determined upon considering the totality of the
circumstances. In the analogous circumstance of determining
whether a prosecutor has good cause for continuing a preliminary
hearing due to the absence of witnesses, this court rejected a
bright-line rule requiring a service of a subpoena on an out-of-state
witness, noting “[(t]]here may be circumstances where a prosecutor
can demonstrate ‘good cause’ for a continuance based upon an
absent witness even though it did not subpoena the witness.
Conversely, there may be circumstances where a prosecutor has
subpoenaed witnesses, yet cannot demonstrate ‘good cause’ for
their absence.” In determining whether the proponent of
preliminary hearing testimony has met its burden of proving that a
witness is constitutionally unavailable, the touchstone of the
analysis is the reasonableness of the efforts.

Hermandez, 124 Nev. 649-650, 188 P.3d at 1134 (citations omitted).

Moreover, in Quillen, two victims previously testified that the defendant assaulted them
with a firearm. Quillen, 112 Nev. at 1373-74, 929 P.2d at 896. Both witnesses moved and
changed jobs after the preliminary hearing and prior to trial, leaving no forwarding address to
their new place of residence or employment. Id. at 1374-1375. The State’s investigator
assigned to the case visited possible places of employment where the witnesses may have
moved to, ran a SCOPE check, and contacted the Department of Motor Vehicles, all to no
avail. Id. at 1375. However, cross-examination revealed that the investigator neither spoke to
any of the witness' neighbors nor did he try to find out if the men had relatives in town. Id.
Furthermore, it was also revealed that the investigator failed to contact any utilities or the post
otfice. Id. at 1376. There, the Court held, the efforts taken by the State to locate the witness

were reasonable. Id.
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Here, Petitioner was not jointly tried with Gato and Castro. Thus, this Court FINDS

Bruton does not apply. See Third Petition, at 16. See Bruton v. United States, 391 U.S. 123,

88 S.Ct. 1620 {1968). Moreover, Gato and Castro’s statements are not testimonial in nature as
they are statements of co-conspirators. See Crawford, 541 U.S. at 56 (“most of the hearsay
exceptions covered statements that by their nature were not testimonial — for example, business
records, or statements in furtherance of a conspiracy.”) Thus, this Court finds Gato and
Castro’s statements are admissible as statements of co-conspirators.

Gamboa was never charged with the commission of a crime. As such, the State
committed no wrongdoing in releasing Gamboa. In any event, the State did all that it could to
ensure that Gamboa would be present in court. Specifically, the State’s investigator spent eight
(8) days attempting to contact Gamboa. Here, like in Quillen, the State's investigator searched
all known addresses and prior work contacts. Here, unlike in Quillen, the State’s investigator
went a step further and contacted Gamboa's mother. However, like in Quillen, the State was
ultimately unsuccessful in finding Gamboa.

This Court finds, Petitioner’s right to confrontation was not violated, and the State used
every reasonable means to locate Gamboa for trial. Therefore, Petitioner’s claim is denied.

VI. PETITIONER IS NOT ENTITLED TO APPOINTED COUNSEL

Petitioner requests the appointment of counsel. See Motion, at 2(a). This Court finds
that, Petitioner is not entitled to appointed counsel.
Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-

conviction proceedings. See Coleman v. Thompsen, 501 U.S. 722,752, 111 S. Ct. 2546, 2566

(1991). The Nevada Supreme Court similarly observed that “[t]he Nevada Constitution...does
not guarantee a right to counsel in post-conviction proceedings, as we interpret the Nevada
Constitution’s right to counsel provision as being coextensive with the Sixth Amendment to
the United States Constitution.” McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258
(1996). McKague specifically held that with the exception of NRS 34.820(1){a) (entitling

appointed counsel when petitioner i1s under a sentence of death), one does not have “any
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constitutional or statutory right to counsel at all” in post-conviction proceedings. [d. at 164,
912 P.2d at 258.

The Nevada Legislature has, however, given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency 1s true, and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant i1s unable to pay the costs
of the proceedings or employ counsel. If the court is satisfied that
the allegation of indigency is true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court
orders the filing of an answer and a return. In making its
determination, the court may consider whether:

(a) The issues are difficult;

(b% The Defendant is unable to comprehend the proceedings; or
(c) Counsel is necessary to proceed with discovery

(emphasis added). Accordingly, under NRS 34,750, it is clear that the Court has discretion in
determining whether to appoint counsel.

More recently, the Nevada Supreme Court examined whether a district court
appropriately denied a defendant’s request for appointment of counsel based upon the factors

listed in NRS 34.750. Renteria-Novoa v. State, 133 Nev. 75, 391 P.3d 760 (2017). In Renteria-

Novoa, the petitioner had been serving a prison term of eighty-five (85) years to life. Id. at 75,
391 P.3d at 760. After his judgment of conviction was affirmed on direct appeal, the defendant
filed a pro se post-conviction petition for writ of habeas corpus and requested counsel be
appointed. Id. The district court ultimately denied the petitioner’s petition and his appointment
ot counsel request. Id.

However, in reviewing the district court’s decision, the Nevada Supreme Court
examined the statutory tactors listed under NRS 34.750 and concluded that the district court’s
decision should be reversed and remanded. Id. The Court explained that the petitioner was
indigent, his petition could not be summarily dismissed, and he had, in fact, satisfied the
statutory factors. Id. at 76, 391 P.3d 760-61. As for the first factor, the Court concluded that
because the petitioner had represented, he had 1ssues with understanding the English language,

which was corroborated by his use of an interpreter at his trial, that was enough to indicate that
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the petitioner could not comprehend the proceedings. Id. Moreover, the petitioner had
demonstrated that the consequences he faced—a minimum eighty-five (85) year sentence—
were severe and his petition may have been the only vehicle for which he could raise his
claims. Id. at 76-77, 391 P.3d at 761-62. Finally, his ineffective assistance of counsel claims
may have required additional discovery and investigation beyond the record. Id.

This Court finds that, Petitioner has not demonstrated that counsel should be appointed
pursuant to NRS 34.750. As a preliminary matter, Petitioner’s request is suitable only for
summary denial as he has failed to provide any specific facts to support his bare and naked

request. See Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). Similarly, unlike

in Renteria-Novoa, Petitioner’s Third Petition should be summarily denied for several reasons,

including, but not limited to, his Petition being time-barred, successive, barred by laches, and
his claim being barred under the Law of the Case Doctrine.

Petitioner failed to meet any of the additional statutory factors under NRS 34.750. The
1ssues Petitioner raises are not complex or difficult. Petitioner can comprehend the proceedings
because Petitioner filed several petitions for writ of habeas corpus, cites to the proper authority
for the issues he claims, and has filed several pre-trial motions. Additionally, there is no
discovery needed to resolve the issues raised in the Third Petition as they deal with issues
recorded in the trial transcripts, the transcripts before and after trial.

Finally, there has been no indication that Petitioner is unable to comprehend the

proceedings. Unlike the petitioner in Renteria-Novoa, who faced difficulties understanding the

English language. Thus, this Court finds Petitioner has failed to demonstrate any inability to
understand these proceedings. Therefore, Petitioner's request is denied.
VII. PETITIONERIS NOT ENTITLED TO AN EVIDENTIARY HEARING
Petitioner requests an evidentiary hearing. See Third Petition, at 19. This Court finds
that, Petitioner is not entitled to an evidentiary hearing.
Under NRS 34.770, a petitioner is entitled to an evidentiary hearing when a judge
reviews all supporting documents filed and determines that a hearing is necessary to explore

the specific facts alleged in the petition. An evidentiary hearing is unnecessary if a petition can
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be resolved without expanding the record. See Marshall v. State, 110 Nev. 1328, 885 P.2d 603
(1994); See also Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A petitioner is

entitled to an evidentiary hearing if his petition is supported by specific factual allegations,
which, if true, would entitle him to relief unless the factual allegations are repelled by the
record. See Marshall, 110 Nev. at 1331, 885 P.2d at 605; See aiso Hargrove, 100 Nev. at 503,
686 P.2d at 225 (holding that “[a] defendant seeking post-conviction relief is not entitled to an
evidentiary hearing on factual allegations belied or repelled by the record”). It is improper to
hold an evidentiary hearing simply to make a complete record. See State v. Eighth Judicial

Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court considered

itself the ‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as complete a
record as possible.” This 1s an incorrect basis for an evidentiary hearing.”).

Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. See Harrington v. Richter, 562, U.S. 86, 105, 131 S. Ct. 770, 788 (2011). Although

courts may not indulge post hoc rationalization for counsel’s decision-making that contradicts
the available evidence of counsel’s actions, neither may they insist counsel confirm every
aspect of the strategic basis for his or her actions. Id. There is a “strong presumption” that
counsel’s attention to specific issues to the exclusion of others reflects trial tactics rather than
“sheer neglect.” Id. (citing Yarborough, 540 U.S. 1, 124 S. Ct. 1). Strickland calls for an
inquiry into the objective reasonableness of counsel's performance, not counsel's subjective
State of mind. 466 U.S. at 688, 104 S. Ct. at 2065.

This Court finds, Petitioner’s claims are time-barred, successive, barred by laches, and
barred under the law of the case doctrine or capable of being addressed by the current record.
There is no need to expand the record, and an evidentiary hearing is not warranted in the instant
case.

Additionally, Petitioner presents no law or argument as to why he is entitled to an
evidentiary hearing. Thus, Petitioner's request is bare and naked, and an evidentiary hearing 1s

not warranted in the instant case. Therefore, Petitioner's request is denied.
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CONCLUSION

Therefore, 1t 1s HEREBY ORDERED that Petitioner's Petition for Writ of Habeas
Dated this 21st day of December, 2021
Corpus (Post-Convection) and Motion to Appoint Counsel shall be, and it is,hereby DENIED.

gﬁaaa

STEVEN B. WOLFSON

Clark County District Attorney E39 B14 FO913 F1FF

Tierra Jones
Nevada Bar #001565 District Court Judge

BY /s/ Taleen Pandukht
TALEEN PANDUKHT
Chief Deputy District Attorney
Nevada Bar #005734
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Petitioner, CASENO: A 18-780041-W
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THE STATE OF NEVADA, DEPTNO: X
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FINDINGS OF FACT, CONCLUSION OF LAW, AND ORDER

DATE OF HEARING: DECEMBER 6, 2021
TIME OF HEARING: §:30 AM

THIS CAUSE having come on for hearing before the Honorable TIERRA JONES,
Dustrict Judge, on the 6th day of December 2021, Petitioner not being present or represented
by counsel, the Respondent being represented by STEVEN B. WOLFSON, District Attorney,
by and through LAURA GOODMAN, Chief Deputy District Attorney, and the Court having
considered the matter, including briefs, transcripts, the testimony of witnesses, and/or
documents on file herein, now, therefore, the Court makes the following findings of fact,
conclusions of law and order.
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PROCEDURAL HISTORY
On March 23, 2003, Sally Villaverde (“Petitioner”) and Co-Defendants Rene Gato and

Robert Castro were charged by way of Amended Criminal Complaint with Burglary (Felony
- NRS 205.060), Murder With Use of a Deadly Weapon (Open Murder) (Felony - NRS
200.010, 200.030, 193.165) and Robbery With Use of a Deadly Weapon (Felony - NRS
200.380, 193.165). On March 21, 2003, a preliminary hearing was held, after which the district
court held all three (3) defendants to answer to the charges in district court.

On March 25, 2003, Petitioner and the Co-Defendants were charged by way of
Information with Burglary (Felony - NRS 205.060), Murder With Use of a Deadly Weapon
(Open Murder) (Felony - NRS 200.010, 200.030, 193.165), and Robbery With Use of a Deadly
Weapon (Felony - NRS 200.380, 193.165). An Amended Information, charging only
Petitioner, was filed on March 29, 2004, following the district court's granting of Petitioner's
Motion to Sever Trals filed on January 27, 2004.

On March 31, 2004, a jury trial commenced. On April 8, 2004, the jury found Petitioner
guilty on all counts, including First Degree Murder With Use of a Deadly Weapon.

On June 3, 2004, the District Court sentenced Petitioner as follows: Count | - to a
maximum of ninety-six (96) months with a minimum of twenty-two (22) months in the Nevada
Department of Corrections (“NDC”); Count 2 - to a term of Life imprisonment without the
possibility of parole in the NDC, plus an equal and consecutive term for the Use of a Deadly
Weapon; Count 3 - to a maximum on one hundred fifty-six (156) months and a minimum of
thirty-five (35) months in the NDC, plus an equal and consecutive term for the Use of a Deadly
Weapon, Count 3 consecutive to Count 2. Credit for time served does not appear to have been
awarded according to the Court Minutes. On June 10, 2004, the District Court fielded The
Judgment of Conviction.

On June 10, 2004, Petitioner filed a direct appeal. On February 15, 2006, The Nevada
Supreme Court affirmed Petitioner’s convictions. On March 14, 2006, the Nevada Supreme

Court issued Remittitur.
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On April 3, 2006, Petitioner filed his first Petition for Writ of Habeas Corpus (Post-
Conviction) (“First Petition”). On April 20, 2006, Petitioner filed a Motion to Withdraw his
Petition Without Prejudice. On April 25, 2006, the State filed its Response. On May 3, 2006,
Petitioner filed a Reply. On May 31, 2006, Petitioner filed a Supplemental Petition for Writ of
Habeas Corpus, Memorandum of Points and Authorities in Support of the Petition, and
Appendix of Exhibits.

On April 12, 2007, the District Court appointed counsel. On August 27, 2007, appointed
counsel filed a Supplement to Petitioner’s Petition for Writ of Habeas Corpus. On November
6, 2007, the State filed its Response to the Supplemental Petition. On January 10, 2008, the
District Court held an evidentiary hearing on Petitioner's ineffective assistance of counsel
claims. Following the evidentiary hearing, the Court denied the petition on the merits. On
February 26, 2008, the District Court filed The Findings of Facts, Conclusions of Law, and
Order.

On January 28, 2008, Petitioner filed a Notice of Appeal. On May 10, 2010, The Nevada
Supreme Court affirmed the District Court’s denial of Petitioner’s Petition. On June 4, 2010,
Nevada Supreme court 1ssued Remittitur.

On August 28, 2018, Petitioner filed a second Petition for Writ of Habeas Corpus (Post-
Conviction) (“Second Petition”) and Motion for Appointment of Counsel. On October 29,
2018, The State filed its Response. On November 1, 2018, the District Court held a hearing
and denied the Petition and the Motion. On December 5, 2018, the District Court filed its
Findings of Fact, Conclusions of Law, and Order was filed.

On November 26, 2018, Petitioner filed a Notice of Appeal. On October 30, 2019, the
Nevada Court of Appeals entered an Order of Affirmance. On November 20, 2019, Petitioner
submitted a Petition for Rehearing. On January 22, 2020, the Nevada Court of Appeals granted
rehearing and affirmed the district court's judgment. On May 18, 2020, the Court issued
Remittitur.

On March 26, 2019, Petitioner filed a Motion for Moditication of Sentence. The State

filed an Opposition on April 17, 2019. On April 23, 2019, the district court denied the motion.
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On May 7, 2019, The Order Denying Petitioner’s Motion for Modification of Sentence was
filed. On May 1, 2019, Petitioner filed a Notice of Appeal. On March 12, 2020, the Nevada
Court of Appeals affirmed the judgment of the district court. On June 1, 2020, the Court issued
Remittitur. On June 14, 2021, the District Court filed an Amended Judgment of Conviction,
granting Petitioner four hundred sixty-nine (469) days credit for time served.

On October 4, 2021, Petitioner filed his third Petition for Writ of Habeas Corpus (Post-
Conviction) (“Third Petition”) and a Motion to Appoint Counsel (“Motion”). On November
11, 2018, the State filed their Response. On December 6, 2021, this Court held a hearing,
wherein this Court denied Petitioner’s Third Petition and Motion to Appoint Counsel

FACTUAL BACKGROUND

In 1998, Leonel Garcia (“Garcia”) met the Petitioner and Enrique Caminero
(“Caminero’’). Mr. Garcia indicated that he was good friends with Caminero. Garcia knew that
Caminero was a very successful drug dealer.

In February of 2002, just weeks before the murder of Caminero, Rene Gato (“Gato™),
Roberto Castro (“Castro”), and Francisco Terrazon (Fanciquito) approached Garcia requesting
his assistance in kidnapping Caminero. They asked Garcia to assist in setting up a meeting
with Caminero in a hotel room. Once Caminero arrived at the hotel, the plan was to kidnap
him, tie him up and torture him until he revealed where his money was and who supplied him
with the drugs he sold.

Garica was to approach Caminero because he knew Caminero trusted him. However,
Garcia warned Caminero. Garcia then contacted Caminero’s mother and the police after
hearing of Caminero’s death.

Teresa Gamboa (“Gamboa”) was the Petitioner’s girlfriend. She testified at a
preliminary hearing regarding her involvement in the death of Caminero. Gamboa testified
that she was living with the Petitioner in March of 2002. She was also acquainted with Gato,
Castro. Petitioner asked Gamboa to rent a room for him on March 5, 2002, using a false ID.

In return, she and Petitioner were to receive money.
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On March 5, 2002, using Gato’s car, they drove to the Capri Motel. While traveling,
Gato asked the Petitioner how much Gamboa knew. Petitioner replied that she knew some
things but not everything. Gamboa testified that Gato had a large chrome gun. Upon arrival,
Gamboa rented a room in the back, as instructed, and returned to Gato’s car. Then Gamboa,
Petitioner, and his two Co-Defendants entered the room. Gamboa stayed for about five
minutes, and they returned her home around 5:30 PM.

After, Petitioner took a taser gun, and all three left Gamboa. Petitioner returned home
around 10:30 PM. Gamboa described Petitioner as being “freaked out” and pacing the room.
She also noticed that Petitioner had blood on his pants and shirt. Petitioner was saying, "he's
dead," "No, no, I gave him mouth-to-mouth resuscitation,” and "He was still — he was still
breathing."

On March 6, 2002, Petitioner and Gamboa drove to California and stayed at a Motel 6,
along with Gato and Castro. At the motel, Gamboa overheard Petitioner admit to using a belt
to strangle the victim, as well as using the taser gun.

Moreover, law enforcement recovered a palm print at the crime scene during the
investigation, preserved in diluted blood. The palm print was recovered near the area where
Caminero's body was found. The palm print matched with Petitioner. Two other fingerprints
from the bathroom also matched with Petitioner.

On February 18, 2003, a warrant was issued for Petitioner’s arrest. Las Vegas
Metropolitan Police Department officers arrested Petitioner shortly after at Alfredo Martinez's
place of residence. While in custody and after being Mirandized, Petitioner admitted being in
the hotel room when Caminero arrived there. Once Caminero arrived, a struggle ensued. They
tried to gag Caminero and bind his legs and hands. However, Gato ended up shooting
Caminero. Castro then strangled Caminero causing a gurgling sound.

Gato then instructed Petitioner and Castro to clean the room for fingerprints. Petitioner
tried wiping down most of the room. Also, Petitioner took Caminero’s SUV and other
belongings. Gamboa noticed Petitioner had 400 dollars in cash as well as several small gold

chains or bracelets. Gamboa indicated that Petitioner took the jewelry to a Super Pawn.
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Also, Degna Ortega (“Ortega”), Caminero’s mother, testitied that Caminero always
wore or had on his person the pawned jewelry. Abdirazaq Mohamed, a manager at a pawn
store, testified that Petitioner pawned several items of jewelry, described as gold chains,
shortly after the murder.

I. THE INSTANT PETITION IS PROCEDURALLY BARRED

This Court denies Petitioner's Third Petition as procedurally barred. The Nevada
Supreme Court has held that the district court has a duty to consider whether a defendant’s
post-conviction petition claims are procedurally barred. State v. Eighth Judicial Dist. Court

(Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The Riker Court found that

“[a]pplication of the statutory procedural default rules to post-conviction habeas petitions 1s

mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

Id. Additionally, procedural bars “cannot be ignored [by the district court] when properly
raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court has granted no
discretion to the district courts regarding whether to apply the statutory procedural bars; the
rules must be applied. Id.

This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was “untimely, successive, and an abuse of
the writ” and that the defendant failed to show good cause and actual prejudice. Id. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s
petition dismissed pursuant to the procedural bars. Id. at 324, 307 P.3d at 322-23. The
procedural bars are so fundamental to the post-conviction process that they must be applied
by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

/1

/1
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A. THE INSTANT PETITION IS TIME-BARRED
This Court denies Petitioner’s Third Petition as time-bared under NRS 34.726(1). NRS
34.726(1) states:

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within | year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues 1ts remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a)  That the delay is not the fault of the petitioner; and
(b)  That dismissal of the petition as untimely will unduly
prejudice the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. See Pellegrini v. State, 117 Nev. 860, 873—74, 34 P.3d 519, 528 (2001). As per the

statute's language, the one-year time bar proscribed by NRS 34.726 begins to run from the date
the judgment of conviction is filed, or a remittitur from a timely direct appeal is filed. See

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 113334 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the petition within the one-year time limit.

This is not a case wherein the Judgment of Conviction was, for example, not final. See,

e.g., Johnson v. State, 133 Nev. 571, 402 P.3d 1266 (2017} (holding that the defendant’s

judgment of conviction was not final until the district court entered a new judgment of

conviction on counts that the district court had vacated); Whitehead v. State, 128 Nev. 259,

285 P.32d 1053 (2012) (holding that a judgment of conviction that imposes restitution in an

unspecified amount is not final and therefore does not trigger the one-year period for filing a
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habeas petition). Nor is there any other legal basis for running the one-year time limit from the
filing ot the Amended Judgment of Conviction.
Here, the District Court filed the original Judgment of Conviction on June 10, 2004.
On March 14, 2006, the Nevada Supreme Court issued Remittitur. Thus, Petitioner had until
March 14, 2007, to file a timely petition. Petitioner filed the Third Petition on October 5, 2021.
This Court finds, Petitioner is fourteen (14) years, six (6) months, and twenty-one (21) days
late. Additionally, Petitioner fails to provide good cause as to why his Third Petition is
untimely. Therefore, Petitioner's Third Petition is time-barred and is denied.
B. THE INSTANT PETITION IS BARRED AS SUCCESSIVE
This Court denies Petitioner's Third Petition as successive under NRS 34.810(2). NRS
34 .810(2) states:
A second or successive petition must be dismissed if the
judge or justice determines that it fails to allege new or different
grounds for reliet and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or

justice finds that the failure of the petitioner to assert those grounds
1n a prior petition constituted an abuse of the writ.

As such, application of NRS 34.810(2) 1s mandatory. See State v. Eight Judicial Dist. Crt. ex
el. County of Clark (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074-75 (2005).

Successive petitions are petitions that either fails to allege new or different grounds for
relief of which the grounds have already been decided on the merits or petitions that allege
new or different grounds, but a judge or justice finds that the petitioner’s failure to assert those
grounds 1n a prior petition would constitute an abuse of the writ. See Lozada v. State, 110 Nev.
349, 352-53, 871 P.2d 944, 950 (1994) (overruled on other grounds by Rippo v. State, 134
nev. 411,423 P.3d 1084 (2018); Hart v. State, 116 Nev. 558, 56364, 1 P.3d 969, 972 (2000)
(overruled on other grounds by Harris v. State, 130 Nev. 435, 329 P.3d 619 (2014) (holding

that “where a defendant previously has sought relief from the judgment, the defendant’s failure

to identify all grounds for relief in the first instance should weigh against consideration of the
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successive motion.”). Successive petitions will only be decided on the merits if the petitioner
can show good cause and prejudice. See NRS 34.810(3).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, it 1s an abuse of
the writ to wait to assert it in a later petition. See McClesky v. Zant, 499 U.S. 467, 497-98
(1991).

Here, the District Court presided over an evidentiary hearing on January 10, 2008,
regarding Petitioner's First Petition. After which, the District Court denied the petition on the
merits. Petitioner went on to file a Second Petition, which the District Court also denied, on
November 1, 2018, The instant Petition is Petitioner’s third, in which Petitioner’s allegations
are no different from his prior petitions.

This Court finds, the claims raised in the Third Petition were available to Petitioner
since 2004. As such, any new claims Petitioner does assert would be an abuse of writ because
Petitioner fails to show good cause as to why he is now asserting these claims more than a
decade after his conviction when such claims were always available to Petitioner. Therefore,
the Third Petition is successive and is denied.

C. THE PETITION IS BARRED BY LACHES

This Court denies Petitioner's Third Petition as barred by laches. Certain limitations
exist on how long a petitioner may wait to assert a post-conviction request for relief. There is
a rebuttable presumption of prejudice to the State if “[a] period exceeding five years [elapses]
between the filing of a judgment of conviction, an order imposing a sentence of imprisonment

or a decision on direct appeal of a judgment of conviction and the filing of a petition
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challenging the validity of a judgment of conviction” NRS 34.800. The reason for this is that
“petitions that are filed many years after conviction are an unreasonable burden on the criminal
justice system. The necessity for a workable system dictates that there must exist a time when

a criminal conviction i1s final.” Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984).

However, to invoke the presumption, the State must plead laches. See NRS 34.800(2).
Consideration of the equitable doctrine of laches 1s necessary for determining whether
a defendant has shown 'manifest injustice' that would permit a modification of a sentence. See

Hart, 116 Nev. at 563—-64, 1 P.3d at 972 (overruled on other grounds by Harris v. State, 130

Nev. 435,329 P.3d 619 (2014)). Moreover, “[a]pplication of the doctrine to an individual case
may require consideration of several factors, including: (1) whether there was an inexcusable
delay in seeking relief; (2) whether an implied waiver has arisen from the defendant's knowing

acquiescence 1n existing conditions; and (3) whether circumstances exist that prejudice the

State.” Id. (citing Buckholt v. District Court, 94 Nev. 631, 633, 584 P.2d 672, 673-74 (1978)).

In this case, the State affirmatively pled laches. The District Court filed the Judgment
of Conviction on June 10, 2004, Petitioner pursued a direct appeal, wherein the Nevada
Supreme Court affirmed all of Petitioner’'s convictions and issued Remittitur on March 14,
2006. More than seventeen (17) years have passed since the Judgment of Conviction was filed,
and more than fourteen (14} years have passed since Remittitur.

This time-lapse is almost four (4) times longer than the statutory period of five (5) years.
This Court finds, the State is prejudiced in its ability to respond to the merits of Petitioner’s
claims and, should relief be granted, to retry the case. Moreover, Petitioner fails to rebut this
presumption. Therefore, Petitioner's Third Petition is barred by laches and is denied.

D. PETITIONER’S CLAIMS ARE WAIVED

This Court denies Petitioner claims of ineffective assistance of counsel as waived. See
NRS 34.810; McCoy v. Louisiana, 138 S. Ct. 1500, 1510-11, 200 L. Ed. 2d 821 (2018).

Under NRS 34.810(1)(b}(2), “[t]he court shall dismiss a petition if the court determines

that [the] conviction was the result of a trial and the grounds for the petition could have been

... [r]aised in a direct appeal.” A petitioner may only escape these procedural bars if he meets
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the burden of establishing good cause and prejudice. See NRS 34.810(3). Where a petitioner
does not show good cause for failure to raise claims of error upon direct appeal, the district
court is not obliged to consider them in post-conviction proceedings. See Jones v. State, 91

Nev. 416, 536 P.2d 1025 (1975).

Additionally, “challenges to the validity of a guilty plea and claims of ineffective
assistance of trial and appellate counsel must first be pursued in post-conviction
proceedings.... [A]ll other claims that are appropriate for a direct appeal must be pursued on
direct appeal, or they will be considered waived in subsequent proceedings.” Franklin v. State,
110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994} (emphasis added) (disapproved on other
grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). Moreover, “[a] court must

dismiss a habeas petition 1f it presents claims that either were or could have been presented in
an earlier proceeding, unless the court finds both cause for failing to present the claims earlier
or for raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609,

646-47, 29 P.3d 498, 523 (2001).

This Court finds, Petitioner failed to object to the State’s comments during closing and
failed to object to Jury Instructions three (3), thirty-four (34), and thirty-seven (37). See Third
Petition, at 6. Petitioner also failed to address good cause to overcome the mandatory
procedural bars. Additionally, Petitioner failed to show that an impediment external to the
defense prevented him from raising these claims in an earlier proceeding.

Petitioner offers no excuse for his failure to raise said issues there. Thus, this Court
need not consider prejudice. Therefore, Petitioner’s claims are denied.

II. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE OR PREJUDICE
TO OVERCOME THE PROCEDURAL BARS

This Court finds that Petitioner does not demonstrate good cause or prejudice to
overcome the procedural bars. To avoid procedural default under NRS 34.726 and NRS
34.810, the petitioner has the burden of pleading and proving specific facts that demonstrate
good cause for his failure to present his claim in an earlier proceeding or to otherwise comply
with the statutory requirements, and that the petitioner will be unduly prejudiced if the petition
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is dismissed. See Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993);
Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656, 659, 764 P .2d 1303, 1305 (1988). “A court

must dismiss a habeas petition if it presents claims that either were or could have been
presented in an earlier proceeding, unless the court finds both cause for failing to present the
claims earlier or for raising them again and actual prejudice to the petitioner.” Evans, 117 Nev.
at 646-47, 29 P.3d at 523 (2001) (emphasis added).

Moreover, “to establish good cause, [petitioners] must show that an impediment
external to the defense prevented their compliance with the applicable procedural rule.” Clem
v. State, 119 Nev. 615,621, 81 P.3d 521,525 (2003) (emphasis added); See also Hathaway v.
State, 119 Nev. 248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887,34 P.3d at 537.
“A qualifying impediment might be shown where the factual or legal basis for a claim was not
reasonably available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court
continued, petitioners “cannot attempt to manufacture good cause.” Id. at 621, 81 P.3d at 526.
Examples of good cause include interference by State officials and the previous unavailability

of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91, 95 (2012).

Any delay in the filing of the petition must not be the fault of the petitioner. See NRS
34.726(1)(a).

Further, a petitioner raising good cause to excuse procedural bars must do so within a
reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); See
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 50607 (stating that a claim reasonably
available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). Additionally, a claim that is itself procedurally barred cannot
constitute good cause. See Riker, 121 Nev. at 235, 112 P.3d at 1077; see afso Edwards v.
Carpenter, 529 U.S. 446, 453 120 S. Ct. 1587, 1592 (2000).

To establish prejudice, a Petitioner must show “‘not merely that the errors of [the
proceedings] created [the] possibility of prejudice, but that they worked to his actual and

substantial disadvantage, in affecting the State’s proceedings with [an] error of constitutional
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dimensions.”” Hogan, 109 Nev. at 960, 860 P.2d at 716 (quoting United States v. Frady. 456

U.S. 152,170, 102 S. Ct. I 584, 1 596 (1982)). Bare and naked allegations are insufficient to
warrant post-conviction relief, nor are those belied and repelled by the record. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “A claim is ‘belied’ when 1t is contradicted
or proven to be false by the record as 1t existed at the time the claim was made.” Mann v. State,

118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

Additionally, for a petitioner to demonstrate prejudice, he or she must show *“not merely
that the errors of [the proceeding] created possibility of prejudice, but that they worked to his
actual and substantial disadvantage, in affecting the state proceedings with error of
constitutional dimensions.” Hogan v Warden, 109 Nev. at 960, 860 P.2d at 716 (internal
quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545 (2001).

This Court finds, Petitioner failed to address good cause to overcome the mandatory
procedural bars. Additionally, Petitioner failed to show that an impediment external to the
defense prevented him from raising these claims in an earlier proceeding and offers no excuse
for his failure to raise said issues there. Moreover, because there is no good cause, this Court
need not consider prejudice. Therefore, the Third Petition is denied.

III. PETITIONER’S CLAIMS ARE BARRED UNDER THE LAW OF CASE
DOCTRINE

This Court finds that Petitioner’s claims that (1) he is not guilty of first-degree murder
because Castro plead guilty to voluntary manslaughter; thus, co-conspirator liability should be
limited to voluntary manslaughter, and (2) the District Court violated Petitioner’s right of
confrontation by allowing Gamboa’s preliminary transcript to be read into the record are

barred under the Law of the Case Doctrine. See Third Petition, at 11-16.

The doctrine of the law of the case or “the law of a first appeal is law of the case on all
subsequent appeals in which the facts are substantially the same.” Hall v. State, 91 Nev. 314,

315, 535 P.2d 797, 798 (1975} (quoting Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38

(1969)). Under the law of the case doctrine, issues previously decided on direct appeal may

not be reargued. See Pellegrini v. State, 117 Nev. 860, 879, 34 P.3d 519, 532 (2001) (citing
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McNelton v. State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). A petitioner cannot

avoid “the doctrine of the law of the case™ by raising “a more detailed and precisely focused
argument . . . after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799.
Accordingly, by simply continuing to file motions with the same arguments, his motion 1s
barred by the doctrines of the law of the case and res judicata. See Hall, 91 Nev. at 316, 535
P.2d at 799.

Moreover, parties are precluded “from relitigating a cause of action or an 1ssue which
has been finally determined by a court of competent jurisdiction.” Horvath v. Gladstone, 97
Nev. 594, 597, 637 P.2d 531, 533 (1981); See University of Nevada v. Tarkanian, 110 Nev.
581, 59%, 879 P.2d 1180, 1191 (1994) (The Court distinguishes between issue preclusion and

claim preclusion, although they are both under the doctrine of res judicata). For issue

preclusion to apply, there must be:

(1) the issue decided in the prior litigation must be identical to the
issue presented in the current action; (2) the initial ruling must
have been on the merits and have become final; ... (3) the party
against whom the judgment is asserted must have been a party or
in privity with a party to the prior litigation and (4) the issue was
actually and necessarily litigated

Five Star Capital Corp. v. Rudy, 124 Nev. 1048, 1055, 194 P.3d 709, 713 (2008)' (citing
University of Nevada v. Tarkanian, 110 Nev. 581, 598, 879 P.2d 1180, 1191 (1994)); See also
Gonzales v. Dist. Ct., 129 Nev. 215,218,298 P.3d 448, 450 (2013) (The Court suggesting that

the issue-preclusion analysis is applicable in the criminal context.); See afso Bradley v. State,

494 P.3d 907 (Table), 2021 WL 4167112 (Nev. Crt. of App. 2021) (unpublished) (The Court

cites to Five Star Capital Corp’s, tour-factor test for issue preclusion in a criminal context).

I

/

/

!'In Five Star Capital Corp. v. Rudy, 124 Nev. 1048, 194 P.3d 709 (2008), the Court adopted “the terms of claim preclusion
and issue preclusion as the proper terminelogy in referring to these doctrines,” instead of Res Judicata.
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A. PETITIONER’S CLAIM HE IS NOT GUILTY OF FIRST-DEGREE MURDER IS
BARRED

Petitioner claimed in his Second Petition that he was innocent of First-Degree Murder

based upon Castro’s Guilty Plea Agreement. See Second Petition, at 27-29. Specifically,

Petitioner argued:

[Blecause Roberto Castro pleaded Guilty of Voluntary
Manslaughter and served 4 [] to 10 [years] [in] high desert state
prison. Show[s] once again that the [S]tates THEORY OF FIRST
DEGREE MURDER WAS UNRELIABLE beyond a reasonable
doubt.

See Second Petition, at 28.
In the Third Petition, Petitioner again argues he is innocent of First-Degree Murder

based upon Castro’s Guilty Plea Agreement. See Third Petition, at 11-13. Specifically,

Petitioner argues that:

The Prejudice involved in the case is that[] the Jury found
[Petitioner] Guilty and convicted [Petitioner] on [t]hories [that are]
inconsistent with the theories alleged by the State [regarding]
Castro’s charging document or information.

[T]f the State conceded in open court, that [Castro’s] name
thereto on the above amended information committed voluntary
manslaughter while “in the heat of passion.” Then by operation of
State and Federal law, [Petitioner’s] conviction for first-degree
murder must be vacated.

Third Petition, at 13. As shown above, Petitioner is raising the same issue he raised in his

Second Petition. However, Petitioner does word his argument differently, but the issue remains
the same.
Moreover, the Nevada Supreme Court has already ruled on the merits of this issue. See

Sally Villaverde v. State, Docket No. 77563 (Order of Affirmance, May 21, 2020).

Specifically, the Nevada Court of Appeals held that:
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Villaverde claim[s] his co-defendant's guilty plea was new
evidence, not presented at trial, that showed that he could not have
committed first-degree murder with the use of a deadly weapon,
robbery with the use of a deadly weapon, and burglary.

[However,] Villaverde fail[s] to demonstrate he was
actually innocent. Villaverde's co-defendant's Alford plea to lesser
charges did not demonstrate Villaverde was factually innocent of
the charges he was convicted of. Accordingly, because Villaverde
failed to demonstrate it was more likely than not that no reasonable
jury would find him guilty beyond a reasonable doubt based on his
co-defendant's plea, we conclude the district court did not err by
denying this claim without first holding an evidentiary hearing.

See Sally Villaverde v. State, Docket No. 77563-COA (Order of Atfirmance, May 21, 2020).

This Court finds, Petitioner's claim is precluded from rehearing as the Nevada Court of
Appeals has already made a final ruling on the merits regarding the instant issue. Therefore,

Petitioner’s claim is demed.

B. PETITIONER’S CLAIM THAT THE DISTRICT COURT VIOLATED PETITIONER’S
RIGHT TO CONFRONT GAMBOA BY ADMITTING GAMBOA’S PRELIMINARY
HEARING TESTIMONY IS BARRED?

On direct appeal, Petitioner claimed the District Court erred by allowing Gamboa’s

testimony at trial. See Sally Villaverde v. State, Docket No. 43443 (Opening Brief, January

12, 2005). Specifically, Petitioner argued:

The admission of Gamboa's testimony violated Defendant's rights
under the Fifth, Sixth and Fourteenth Amendments to the United
States Constitution and Article 1 Section 1 of the Nevada State
Constitution to confront and cross-examine witnesses against
Defendant at trial and effective assistance of trial counsel.

The prejudicial effect of allowing Gamboa's testimony without her
actual presence at trial clearly outweighs the relevance of her
testimony. That being the case, this Court must return to the status
of the law prior to the Funches decision and follow the previous
holdings in Lemberes and Lapena, and find that it was reversible

? In Petitioner's third claim, he celors his claim as an incffeetive assistance of counsel claim. However, Petitioner is
alleging a violation of his right to confront Gamboa via the confrontation clause. See Third Petition, at 15.

16

"-."-.CLARKCOUNTYDA.NET‘-.CRMCAg%'-é)ln"-.066"-.72\2003066?2(.‘-FFCO-(SALLY DORIAN VILLAVERDE)-001. DOCK




R R e Y . I ot

I~ I~ I I 2 2 2 ) [ o) [a— [a— [a— [a— [a— [— [— [— [— [—
20 ~1 o T E=N T 2 — = o @] -1 o Uh FN L o] i o

error for the lower court to have admitted Gamboa's preliminary
hearing testimony into evidence.

Id. at 1-6.
In the Third Petition, Petitioner again argues that the District Court erred in admitting

Gamboa's testimony at trial. See Third Petition, at 14-16, 18. Specifically, Petitioner argues

that:

Counsel . . . was unable to cross-examine [Gamboa).
Therefore . . . the admission of Gamboa’s Preliminary hearing
transcript [] violated his right to effective assistance of trial
counsel.

The redacted transcripts of Teresa Gamboa’s testimony . . .
introduced by the State . . . Simply violated [Petitioner’s]
constitutional rights under the confrontation clause because he was
not able to cross-examine his co-defendants [Gato and Castro].

Third Petition, at 15, 18. As such Petitioner 1s raising the same issue he raised in his direct

appeal.
Moreover, The Nevada Supreme Court has already ruled on the merits of this issue. See

Sally Villaverde v. State, Docket No. 43443 (Order of Affirmance, February 15, 2006).

Specifically, the Nevada Supreme Court held that:

[Tlhe district court properly admitted Gamboa's preliminary
hearing testimony. The transcript of a witness's preliminary
hearing testimony is admissible non-hearsay if the defendant was
represented by counsel at the hearing, counsel cross-examined the
witness, and the witness 1s shown to be unavailable at the time of
trial.”

The confrontation element 1s satisfied because Villaverde
had the ability to cross-examine Gamboa at the preliminary

hearing and, in fact, did so.

Id. at 2. The Nevada Supreme Court continued, regarding Gato and Castro, holding that:
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[The district court properly admitted that portion of Gamboa's
testimony concerning Gato and Castro's out-of-court statements.
Statements of co-conspirators are not considered hearsay if the
statements are made "during the course and in furtherance of the
conspiracy" and are being offered against the party . . . Gato and
Castro's statements, both before and after the incident, were
properly considered non-hearsay, because they were made before
the commission of the crime and after the incident in an attempt to
conceal the parties' involvement.

we conclude that the out-of-court statements to which Gamboa
testified to were not testimonial in nature . . . Because the
statements were not testimonial, cross-examination of Gato and
Castro was not constitutionally mandated.

Id. at 3.
The Nevada Supreme Court held that because Petitioner “was not tried with Castro or
Gato, Bruton is not applicable.” Id. at 4. This Court finds, Petitioner’s claim is precluded for

rehearing as the Nevada Supreme Court has already made a final ruling on the merits regarding

the instant i1ssue. Therefore, Petitioner’s claim is denied.

IV. THE STATE PRESENTED SUFFICIENT EVIDENCE OF FIRST-DEGREE
MURDER

Petitioner claims that he is innocent of the First-Degree Murder charge, via Felony
Murder, because he was not the person who committed the physical act of “killing the victim”
and because there is inadequate evidence to prove the charges of Robbery and Burglary. See
Third Petition, at 7-8. This Court finds that , the State provided a sufficient amount of evidence
to show Petitioner conspired with his Co-Defendants to rob and burglarize Caminero, and in
the commission of these acts, they murdered Caminero.

When reviewing a sufficiency of the evidence claim, the relevant inquiry 1s not whether
the court is convinced of the petitioner’s guilt beyond a reasonable doubt. Wilkins v. State, 96

Nev. 367, 374, 609 P.2d 309, 313 (1980). Rather, when the jury has already found the

petitioner guilty, the limited inquiry 1s "whether, after viewing the evidence in the light most

favorable to the prosecution, any rational trier of fact could have found the essential elements
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ot the crime beyond a reasonable doubt.” Milton v. State, 111 Nev. 1487, 1491, 908 P.2d 684,

686-87 (1995) (internal quotation and citation omitted).
Indeed, “it 1s the jury’s function, not that of the court, to assess the weight of the

evidence and determine the credibility of the witnesses.” Origel-Candido v. State, 114 Nev.

378, 381, 956 P.2d 1378, 1380 (1998) (quoting McNair v. State, 108 Nev. 53, 56, 825 P.2d

571, 573 (1992)). It is further the jury’s role “[to fairly] resolve conflicts in the testimony, to
weigh the evidence, and to draw reasonable inferences from basic facts to ultimate facts.”

Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979). Moreover, in rendering

its verdict, a jury is free to rely on circumstantial evidence. Wilkins, 96 Nev. at 374, 609 P.2d
at 313. In fact, “circumstantial evidence alone may support a conviction.” and the Nevada
Supreme Court has previously and consistently upheld convictions based solely on
circumstantial evidence. See Hernandez v. State, 118 Nev. 513, 531, 50 P.3d 1100, 1112
(2002); Crawford v. State, 92 Nev. 456, 456, 552 P.2d 1378, 1378 (1976). The district court

can only acquit the defendant where the State fails to produce a minimum threshold of
evidence upon which a conviction may be based. Id. (citing State v. Purcell, 110 Nev. 1389,

1394, 887 P.2d 276, 279 (1994)).

Moreover, a conspiracy is “an agreement between two or more persons for an unlawful
purpose.” Doyle v. State, 112 Nev. 879, 894, 921 P.2d 901, 911 (1996) (citing Peterson v.
Sheriff, 95 Nev. 522, 598 P.2d 623 (1979)). A charge of conspiracy is usually established by

inference from the conduct of the parties. A conspiracy “may be supported by a ‘coordinated
series of acts’ in furtherance of the underlying offense sufficient to infer the existence of an
agreement.” Doyle, 112 Nev. at 879, 921 P.2d at 91 1.

Knowledge of the conspiracy may be demonstrated by circumstantial evidence. See

United States v. Aron, 463 F.2d 779 (9th Cir. 1972); Windsor v. United States, 384 F.2d 535,

536 (9th Cir. 1967). Moreover, “conspiracy is seldom susceptible of direct proof and is usually
established by inference from the conduct of the parties. In particular, a conspiracy conviction
may be supported by a coordinated series of acts in furtherance of the underlying offense

sufficient to infer the existence of an agreement.” Doyle v. State, 112 Nev. 879, 894,921 P.2d
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901, 911 (1996) (internal citations omitted} {(overruled on other grounds by Kaczmarek v.

State, 120 Nev. 314, 91 P.3d 16 (2004)).

Additionally, for general intent crimes, such as battery and robbery, “aiders and abettors
are criminally responsible for all harms that are a natural, probable, and foreseeable result
of their actions.” Mitchell v. State, 114 Nev. 1417, 1427, 971 P.3d 813, 820 (1998) (overruled
on other grounds by Sharma v. State, 118 Nev. 648, 56 P.3d 868 (2002}). Further, “so long as

the partnership in crime continues, the partners act for each other in carrying 1t forward; an
overt act of one partner may be the act of all without a new agreement specifically directed to

that act.” State v. Wilcox, 105 Nev. 434, 436, 776 P.2d 549, 550 (1989).

Additionally, a petitioner must support his or her claims with specific factual
allegations, which would entitle the petitioner to relief if true. See Hargrove v. State, 100 Nev.

498, 502, 686 P.2d 222, 225 (1984). Moreover, bare and naked allegations are insufficient, as

are those belied and repelled by the record. Id. “A claim 1s ‘belied” when it is contradicted or
proven to be false by the record as 1t existed at the time the claim was made.” Mann v. State,

118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

Here, Petitioner does not assert any facts that would absolve Petitioner of First-Degree
Murder. In any event, Petitioner argues that he was not the one to commit the murder directly,

but that his Co-Defendant Castro committed the murder. See Third Petition, at 8. However,

the State charged Petitioner with murder both as the direct perpetrator and under vicarious
liability theories of aiding, abetting, and conspiracy. See Information (March 25, 2003), at 2.
Also, as Petitioner’s charged conduct occurred in 1998, the State needed only show
“the natural, probable, and foreseeable result” to find Petitioner guilty under an aiding and
abetting theory. Mitchell, 114 Nev. at 1427, 971 P.3d at 8§20 (1998). As such, this Court finds,
the State presented a sufficient amount of evidence showing Petitioner possessed specific
intent for the charge of First-Degree Murder. See Sharma, 118 Nev. at 655 P.3d at 872 (holding
that “To be held accountable tor the specific intent crime of another under an aiding or abetting
theory of principal liability, aider or abettor must have knowingly aided the other person with

the intent that the other person commit the charged crime”).
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Here, Petitioner asked Gamboa to rent a room for Petitioner, Gato, and Castro for March
5, 2002, and in doing so, Petitioner and Gamboa would make a thousand dollars. Trial
Transcript Day 7, at 18-19. The purpose of renting the room was to lure Caminero into a fake
narcotics transaction so that Petitioner and his Co-Defendants could kidnap Caminero, obtain
his money, and find out who supplied narcotics to Caminero. Trial Transcript Day 5, at 16-17.
Additionally, on the way to renting the room, Gamboa noticed Gato was carrying a gun. Id. at
77

More importantly, Petitioner admitted to being at the hotel room and helped bind
Caminero’s arms and legs. Id. at 88. Petitioner also admitted that he helped cover up
Caminero’s murder. Id. at 88-89. Dr. Worrell testified that a cord was used to strangle the
victim to death. Trial Transcript Day 6, at 97-140. Also, the day following the murder,
Petitioner and his two co-conspirators discussed using a belt to strangle Caminero. Trial
Transcript Day 5, at 94-96.

It is probable and foreseeable that wrapping a belt around someone’s neck and
continuing to tighten it would result in his or her death. It is also foreseeable that bringing a
firearm while committing a violent felony would leave someone dead or severely injured.
Firearms, by their nature, increase the likelihood of a lethal outcome; that is what they are
designed to do. Petitioner cannot, in good faith, argue that utilizing a firearm, either by him or
his Co-Conspirators or wrapping a cord around someone’s neck during the commission of a
violent felony does not create a probable and foreseeable result that the victim would be killed
or severely injured. In any event, Caminero died by way of strangulation. Id. at 124-125.

Additionally, this Court finds, the State presented sufficient evidence to support
findings of Robbery and Burglary with the Deadly Weapon enhancement. The State presented
evidence that Caminero was always seen with multiple pieces of jewelry on his person. The
victim's body had no jewelry on it. Id. at 144-146. Moreover, Petitioner pawned several items
ot jewelry shortly atter the murder. See Trial Transcript Day 6, at 75-91. Three (3) days after
police contacted Gamboa, Petitioner redeemed the jewelry. Id. at 84-86. After coming home

from the motel, Petitioner had four hundred (400) dollars in cash and several small gold chains
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or bracelets. See Trial Transcript Day 5, at 90-91, 97. Shortly after, Petitioner took the jewelry
to a pawn shop. Id.
Here, the reasonable inference is that Petitioner stole the jewelry and money from

Caminero. Therefore, Petitioner’s claim 1s denied.
V. THE DISTRICT COURT DID NOT ERR IN ADMITTING GAMBOA’S
PRELIMINARY HEARING TESTIMONY
Petitioner claims that the admission of Gamboa's preliminary hearing testimony
violated his right to confrontation. Third Petition, at 14-16, 18. This Court finds that, the
admission of Gamboa's testimony was properly admitted under NRS 171.198(6)b) and
Drummond v. State, 86 Nev. 4, 462 P.2d 1012 (1970).

NRS 171.198(6)(b) codifies the former testimony exception to the hearsay rule. It

provides that preliminary hearing testimony may be used:

ny the state if the defendant was represented by counsel or
affirmatively waived his right to counsel, upon the trial of the
cause, and 1n all proceedings therein, when the witness is sick, out
of the state, dead, or persistent in refusing to testify despite an
order of the judge to do so, or when his personal attendance cannot
be had in court.

NRS 171.198(6)(b); See also Funches v. State, 113 Nev. 916, 920, 944 P.2d 775, 777 (1997).

Although NRS 171.198(6)(b) does not impose a cross-examination requirement for the
admissibility of such testimony at a criminal trial, the Nevada Supreme Court imposed the
requirement in Drummond v. State, 86 Nev. 4, 7,462 P.2d 1012, 1014 (1970), when it reasoned
that:

[T]he transcript of the Testimony of a material witness given at the
preliminary examination may be received in evidence at the trial
if three preconditions exist: first, that the defendant was
represented by counsel at the preliminary hearing; second, that
counsel cross-examined the witness; third, that the witness is
shown to be actually unavailable at the time of trial.

Drummond v. State, 86 Nev. 4, 7, 462 P.2d 1012, 1014 (1970); See also Aesoph v. State, 102
Nev. 316, 319-320, 721 P.2d 379, 381-382 (1986) (holding that preliminary hearing testimony
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ot a physician who conducted an autopsy on the victim was admissible where the physician
was unavailable at the time of trial).

Consequently, there are three elements necessary before a witness's preliminary hearing
testimony may be admitted as evidence at trial: (1) the defendant must have had counsel
represent him at the preliminary hearing; (2) the defendant’s counsel must have cross-
examined the witness who is later unavailable for trial, and (3) the witness is actually
“unavailable™ at trial. Funches v. State, 113 Nev. 916, 920, 944 P.2d 775, 777-78 (1997); see
also Drummond, 86 Nev. at 7, 462 P.2d at 1014.

Further, the United States Supreme Court reached a similar ruling in Crawford v.
Washington, 541 U.S. 36, 124 S.Ct. 1354 (2004): “Where testimonial evidence is at issue,
however, the Sixth Amendment demands what the commeon law required: unavailability and a
prior opportunity for cross-examination. We leave for another day any effort to spell out a
comprehensive definition of ‘testimonial.” Whatever else the term covers, 1t applies at a
minimum to prior testimony at a preliminary hearing, before a grand jury, or at a former trial;
and to police interrogations.” 541 U.S. at 68 (footnote omitted).

The United States Supreme Court has held that the ultimate question in determining
"unavailability” for Confrontation Clause purposes is whether the witness is unavailable
despite good-faith efforts undertaken by the prosecution, prior to trial, to locate and present
that witness. See Ohio v. Roberts, 448 U.S. 56, 74, 100 S.Ct. 2531, 2543 (1980) (overruled on
other grounds by Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354 (2004). “What

constitutes a good-faith effort is a question of reasonableness.” Quillen v. State, 112 Nev.

1369, 1375, 929 P.2d 893, 897 (1996).

Additionally, the Nevada Supreme Court specifically addressed the unavailability of

the witness requirement:

A witness may be unavailable if he or she is “[a]bsent from the
hearing and beyond the jurisdiction of the court to compel
appearance and the proponent of his [or her] statement has
exercised reasonable diligence but has been unable to procure his
[or her] attendance.” We have interpreted the requirement that the
State “exercise reasonable diligence” to mean that the State must
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make reasonable efforts to grocure a witness's attendance at trial
before that witness may be declared unavailable.

Hernandez v. State, 124 Nev. 639, 188 P.3d 1126, 1130-1131 (2008) (abrogated on other
grounds by State v. Eighth Judicial Dist. Court (Baker), 134 Nev. 104, 107, 412 P.3d 18§, 22
(2018)).

In determining what constitutes reasonable efforts to procure a witness, the Nevada

Supreme Court adopted a totality of the circumstances approach:

What constitutes reasonable efforts to procure a witness's
attendance must be determined upon considering the totality of the
circumstances. In the analogous circumstance of determining
whether a prosecutor has good cause for continuing a preliminary
hearing due to the absence of witnesses, this court rejected a
bright-line rule requiring a service of a subpoena on an out-of-state
witness, noting “[(t]]here may be circumstances where a prosecutor
can demonstrate ‘good cause’ for a continuance based upon an
absent witness even though it did not subpoena the witness.
Conversely, there may be circumstances where a prosecutor has
subpoenaed witnesses, yet cannot demonstrate ‘good cause’ for
their absence.” In determining whether the proponent of
preliminary hearing testimony has met its burden of proving that a
witness is constitutionally unavailable, the touchstone of the
analysis is the reasonableness of the efforts.

Hermandez, 124 Nev. 649-650, 188 P.3d at 1134 (citations omitted).

Moreover, in Quillen, two victims previously testified that the defendant assaulted them
with a firearm. Quillen, 112 Nev. at 1373-74, 929 P.2d at 896. Both witnesses moved and
changed jobs after the preliminary hearing and prior to trial, leaving no forwarding address to
their new place of residence or employment. Id. at 1374-1375. The State’s investigator
assigned to the case visited possible places of employment where the witnesses may have
moved to, ran a SCOPE check, and contacted the Department of Motor Vehicles, all to no
avail. Id. at 1375. However, cross-examination revealed that the investigator neither spoke to
any of the witness' neighbors nor did he try to find out if the men had relatives in town. Id.
Furthermore, it was also revealed that the investigator failed to contact any utilities or the post
otfice. Id. at 1376. There, the Court held, the efforts taken by the State to locate the witness

were reasonable. Id.
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Here, Petitioner was not jointly tried with Gato and Castro. Thus, this Court FINDS

Bruton does not apply. See Third Petition, at 16. See Bruton v. United States, 391 U.S. 123,

88 S.Ct. 1620 {1968). Moreover, Gato and Castro’s statements are not testimonial in nature as
they are statements of co-conspirators. See Crawford, 541 U.S. at 56 (“most of the hearsay
exceptions covered statements that by their nature were not testimonial — for example, business
records, or statements in furtherance of a conspiracy.”) Thus, this Court finds Gato and
Castro’s statements are admissible as statements of co-conspirators.

Gamboa was never charged with the commission of a crime. As such, the State
committed no wrongdoing in releasing Gamboa. In any event, the State did all that it could to
ensure that Gamboa would be present in court. Specifically, the State’s investigator spent eight
(8) days attempting to contact Gamboa. Here, like in Quillen, the State's investigator searched
all known addresses and prior work contacts. Here, unlike in Quillen, the State’s investigator
went a step further and contacted Gamboa's mother. However, like in Quillen, the State was
ultimately unsuccessful in finding Gamboa.

This Court finds, Petitioner’s right to confrontation was not violated, and the State used
every reasonable means to locate Gamboa for trial. Therefore, Petitioner’s claim is denied.

VI. PETITIONER IS NOT ENTITLED TO APPOINTED COUNSEL

Petitioner requests the appointment of counsel. See Motion, at 2(a). This Court finds
that, Petitioner is not entitled to appointed counsel.
Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-

conviction proceedings. See Coleman v. Thompsen, 501 U.S. 722,752, 111 S. Ct. 2546, 2566

(1991). The Nevada Supreme Court similarly observed that “[t]he Nevada Constitution...does
not guarantee a right to counsel in post-conviction proceedings, as we interpret the Nevada
Constitution’s right to counsel provision as being coextensive with the Sixth Amendment to
the United States Constitution.” McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258
(1996). McKague specifically held that with the exception of NRS 34.820(1){a) (entitling

appointed counsel when petitioner i1s under a sentence of death), one does not have “any
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constitutional or statutory right to counsel at all” in post-conviction proceedings. [d. at 164,
912 P.2d at 258.

The Nevada Legislature has, however, given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency 1s true, and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant i1s unable to pay the costs
of the proceedings or employ counsel. If the court is satisfied that
the allegation of indigency is true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court
orders the filing of an answer and a return. In making its
determination, the court may consider whether:

(a) The issues are difficult;

(b% The Defendant is unable to comprehend the proceedings; or
(c) Counsel is necessary to proceed with discovery

(emphasis added). Accordingly, under NRS 34,750, it is clear that the Court has discretion in
determining whether to appoint counsel.

More recently, the Nevada Supreme Court examined whether a district court
appropriately denied a defendant’s request for appointment of counsel based upon the factors

listed in NRS 34.750. Renteria-Novoa v. State, 133 Nev. 75, 391 P.3d 760 (2017). In Renteria-

Novoa, the petitioner had been serving a prison term of eighty-five (85) years to life. Id. at 75,
391 P.3d at 760. After his judgment of conviction was affirmed on direct appeal, the defendant
filed a pro se post-conviction petition for writ of habeas corpus and requested counsel be
appointed. Id. The district court ultimately denied the petitioner’s petition and his appointment
ot counsel request. Id.

However, in reviewing the district court’s decision, the Nevada Supreme Court
examined the statutory tactors listed under NRS 34.750 and concluded that the district court’s
decision should be reversed and remanded. Id. The Court explained that the petitioner was
indigent, his petition could not be summarily dismissed, and he had, in fact, satisfied the
statutory factors. Id. at 76, 391 P.3d 760-61. As for the first factor, the Court concluded that
because the petitioner had represented, he had 1ssues with understanding the English language,

which was corroborated by his use of an interpreter at his trial, that was enough to indicate that
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the petitioner could not comprehend the proceedings. Id. Moreover, the petitioner had
demonstrated that the consequences he faced—a minimum eighty-five (85) year sentence—
were severe and his petition may have been the only vehicle for which he could raise his
claims. Id. at 76-77, 391 P.3d at 761-62. Finally, his ineffective assistance of counsel claims
may have required additional discovery and investigation beyond the record. Id.

This Court finds that, Petitioner has not demonstrated that counsel should be appointed
pursuant to NRS 34.750. As a preliminary matter, Petitioner’s request is suitable only for
summary denial as he has failed to provide any specific facts to support his bare and naked

request. See Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). Similarly, unlike

in Renteria-Novoa, Petitioner’s Third Petition should be summarily denied for several reasons,

including, but not limited to, his Petition being time-barred, successive, barred by laches, and
his claim being barred under the Law of the Case Doctrine.

Petitioner failed to meet any of the additional statutory factors under NRS 34.750. The
1ssues Petitioner raises are not complex or difficult. Petitioner can comprehend the proceedings
because Petitioner filed several petitions for writ of habeas corpus, cites to the proper authority
for the issues he claims, and has filed several pre-trial motions. Additionally, there is no
discovery needed to resolve the issues raised in the Third Petition as they deal with issues
recorded in the trial transcripts, the transcripts before and after trial.

Finally, there has been no indication that Petitioner is unable to comprehend the

proceedings. Unlike the petitioner in Renteria-Novoa, who faced difficulties understanding the

English language. Thus, this Court finds Petitioner has failed to demonstrate any inability to
understand these proceedings. Therefore, Petitioner's request is denied.
VII. PETITIONERIS NOT ENTITLED TO AN EVIDENTIARY HEARING
Petitioner requests an evidentiary hearing. See Third Petition, at 19. This Court finds
that, Petitioner is not entitled to an evidentiary hearing.
Under NRS 34.770, a petitioner is entitled to an evidentiary hearing when a judge
reviews all supporting documents filed and determines that a hearing is necessary to explore

the specific facts alleged in the petition. An evidentiary hearing is unnecessary if a petition can
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be resolved without expanding the record. See Marshall v. State, 110 Nev. 1328, 885 P.2d 603
(1994); See also Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A petitioner is

entitled to an evidentiary hearing if his petition is supported by specific factual allegations,
which, if true, would entitle him to relief unless the factual allegations are repelled by the
record. See Marshall, 110 Nev. at 1331, 885 P.2d at 605; See aiso Hargrove, 100 Nev. at 503,
686 P.2d at 225 (holding that “[a] defendant seeking post-conviction relief is not entitled to an
evidentiary hearing on factual allegations belied or repelled by the record”). It is improper to
hold an evidentiary hearing simply to make a complete record. See State v. Eighth Judicial

Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court considered

itself the ‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as complete a
record as possible.” This 1s an incorrect basis for an evidentiary hearing.”).

Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. See Harrington v. Richter, 562, U.S. 86, 105, 131 S. Ct. 770, 788 (2011). Although

courts may not indulge post hoc rationalization for counsel’s decision-making that contradicts
the available evidence of counsel’s actions, neither may they insist counsel confirm every
aspect of the strategic basis for his or her actions. Id. There is a “strong presumption” that
counsel’s attention to specific issues to the exclusion of others reflects trial tactics rather than
“sheer neglect.” Id. (citing Yarborough, 540 U.S. 1, 124 S. Ct. 1). Strickland calls for an
inquiry into the objective reasonableness of counsel's performance, not counsel's subjective
State of mind. 466 U.S. at 688, 104 S. Ct. at 2065.

This Court finds, Petitioner’s claims are time-barred, successive, barred by laches, and
barred under the law of the case doctrine or capable of being addressed by the current record.
There is no need to expand the record, and an evidentiary hearing is not warranted in the instant
case.

Additionally, Petitioner presents no law or argument as to why he is entitled to an
evidentiary hearing. Thus, Petitioner's request is bare and naked, and an evidentiary hearing 1s

not warranted in the instant case. Therefore, Petitioner's request is denied.
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CONCLUSION

Therefore, 1t 1s HEREBY ORDERED that Petitioner's Petition for Writ of Habeas
Dated this 21st day of December, 2021
Corpus (Post-Convection) and Motion to Appoint Counsel shall be, and it is,hereby DENIED.

gﬁaaa

STEVEN B. WOLFSON

Clark County District Attorney E39 B14 FO913 F1FF

Tierra Jones
Nevada Bar #001565 District Court Judge

BY /s/ Taleen Pandukht
TALEEN PANDUKHT
Chief Deputy District Attorney
Nevada Bar #005734
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DISTRICT COURT

CLARK COUNTY, NEVADA

Sally Villaverde, Plaintiff(s)
VS.

Brian Williams Warden,
Detendant(s)

CASE NO: A-18-780041-W

DEPT. NO. Department 10

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled

case as listed below:
Service Date: 12/21/2021

Dept Law Clerk

dept10lc(@clarkcountycourts.us
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1] SALY D.VILLAVERDE 2 By Tot Q@"“g%‘“’
defendowtin Propna Personam CLERK OF THE COURT

24 Post Office Box 208, SD.C.C. '

3 [ndian Springs, Mevada 89018

4

58 INTHE EiIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
s IN AND FOR THE COUNTY OF_£LARK

7 ' : |

8

9 STATE OF NEVADA
1a - Plaintiff, .

11§ vs. Case No. A-18-FB00A LW
12 IALLY D. VILLAVERDE Dept. No. 10 _

13 Defendant. Docket

14

15

16 - NOTICE OF APPEAL

L7 NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant,

18 _SALU D, LLAVERDE , In and through his proper person, heréby
19| appeals to the Supreme Court of Nevada from the ORDER denying and/or
20§ dismissing the
2] _PETITHION FOR WRAT OF HAREAS Corpus (PEat- Conviction)

22

23 ‘ruled on the 66 day of _december , 2021 .

24'

5| Dated this _v6 _day of _decarnber 2021

< =g ‘

%‘ m Respectfully Submitted,

|0 A8 DA lavarde #81701

%10 t
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21 L SauN D YU ANERDE , hereby certify, pursuant to NRCP 5(b), that on this 16
3§ day of Bectmber 2021 , [ mailed a true and correct copy of the foregoing, * Nbtice 0F
—_._—'—-—._________
4] APPEAL
51 by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
6 | United State Mail addressed to the following:
; ,
8 District Aﬁ'nfne\l Oftice
9 260 tewis Ave
10
11
12 {leri ot the Court aT Clack
Sunty
13 R
4 LAS IL\"fiszc-;fﬂts. NY 24 lﬁe
15
16
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19 DATED: this _\b_day of Decpmber , 2024 .
20 .
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SALLY DVIILAVERDE 7 B0
22 De¢ewdant /In Propria Personam
Post Office Box 208,5.D.C.C.
23 ' ' 3
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24
25
26
27
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding

NeTicE 6F ADPEAL

(Titte of Document)

filed in District Court Case number _ A- \B-7&8341-\wW/

['if Does not contain the social security number of any person.
-OR-

0 Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or—

B. For the administration of a public program or for an application
for a federal or state grant.

.,écﬁﬁy D. lgﬂ.“ﬂ, ¥ 2V10¢L | A2l 2021

Signature Date

Saty D. ViLlaverRDE HBI 70}

Print Name

Hefen Aa.\nt
Title
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Electronically Filed

‘ SALLY D. ViILLAVERDE /& B170) 12/27/2021

vs.

Petitioner/In Propia Persona .
Post Cffice Box 208, SDCcC Qé E{ %

Indian Springs, Nevada 89070-0208
CLERK OF THE COURT

IN THE EIGHTW JUDICIAL DISTRICT COURT OF TRE STATE OF NEVADA
IN AND FOR THE OQUNTY oF CLARK

STATE CF NEVADA ,
Plaintiff,

e

CASE No. A-18-780041-\W/
DEPT.No. ()

SAUY . ViLLAVERDE .

Defendant.

DESTGNATION OF RECORD ON APPEAL

TO:_(LErk ot the Court
200 lewis Ave dcd Blooy
Lis \I%ﬂé NV B15% .

The above-named Je¢fendend hereby designatea the entire record of the
above-entitled case, to include all the papers, documents, pleadings, and

transcripts thereof, as and for the Record on Appeal.

DATED this tb day of December , 2020

RESPECTFULLY ﬁUBMITTED BY:

Al D [ﬂﬂmuﬂ_ b $130!

SALH D Vitlaverde # 21790
defendaty/In Propria Persona
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ASTA

SALLY D. VILLAVERDE,

BRIAN WILLIAMS, WARDEN,

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

Plaintiff(s), Dept No: X
ept INo:

VS,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Sally D. Villaverde
2. Judge: Tierra Jones
3. Appellant(s}: Sally D. Villaverde
Counsel:

Sally D. Villaverde #81701

P.0. Box 208

Indain Springs, NV 89070
4. Respondent (s): Brian Wllliams, Warden
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV §9155-2212

A-18-780041-W -1-
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11,

Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
Appellant Represented by Appointed Counsel On Appeal: N/A

Appellant Granted Leave to Proceed in Forma Pauperis**: Yes, October 5, 2021
**Expires | vear from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

Date Commenced in District Court: August 28, 2021

. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
Previous Appeal: Yes

Supreme Court Docket Number(s): 77563

. Child Custody or Visitation: N/A

. Possibility of Settlement: Unknown

Dated This 29 day of December 2021,

Steven D. Grierson, Clerk of the Court

/s/ Amanda Hampton

Amanda Hampton, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Sally D, Villaverde

A-18-T80041-W -2-
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Sal B vilLaverRDE | % BVT0 F".ED
Petitioner/In Propia Persona MAY '2 2022 |

Post Office Box 208, SDCC

Indian Springs, Nevada 89070 ‘ .
| b

THE STATE OF NEVADA IN AND FOR THE

Q\\W IN THE _E\aHTH  JUDICIAL DISTRICT COURT OF
)
COUNTYOF  tumy

Respondent(s).

S D llavende ;
Petiticner, )
Vs, ); Case No. A-18-780041-W
Willintm Hulching (warden) ) Dept. No. Dept. 10
, )
) Docket
)
)
)

PETITION FOR WRIT OF HABEAS C ORPUS (POST-CONVICTION)

INSTRUCTIONS: 7
(1} This petition'must be legibly handwritten or typewritten signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be furnished, If briefs
orarguments are submitted, they should be submitted in the form of a separate memorandum.

(3} If you want an attomey appointed, you must complete the Affidavit in Support of Request to
Proceed in Forna Pauperis. You must have an authorized officer at the prison complete the
certificate as to the amount of money and securities on deposit to your credit in any account in the

institution.

. {4) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific Lnstitution of the department of corrections, name the warden or head of the institution.
- ————-If you are-not in-a specific institution of the department within its custody, name the director of the— - — - —

department of corrections.

(5) You must include all grounds or clajms for relr'ef‘vrhich you may have regarding your
comviction and senfence.. '

ra b
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Failure to rajise aj] grounds | this petition may preclude you from filing future petitions
challenging your conviction and sentence. ‘

(6) You must allege specific facts supporting the claims in the petition you file seeking reljef
from any conviction or sentence. Failure 1o allege specific facts rather than just conclusions mafy
cause your petition to be dismissed, If your petition contains a claim of ineffective assistance o
counsel, that claim will operaie to waive the attorney-client privilege for the proceeding in which

you claim your counse| was ineffective,

county in which you are incarcerated. One Copy must be mailed to the respondent, one copy to the
attorney general’s office, and one copy to the district attorney of the county in which you were
convicted or to the original prosecutor if you are challenging your original conviction or sentence.
Copies must conform in alj particulars to the original submitted for ﬁF’

ing.
PETITION

I. Name of institution and county in which you are presently imprisoned or where and who you

are presently restrained of your liberty: Seuthevn deserk Covrectional Cewter {sned)

2. Name the location of court which entered the judgment of conviction under attack: f’-'\g\wuf\
Jud?tia‘ A}drid\' Ct.ur{'. CLark Cnuvxt'ﬂ _ Nevapa
A;mt o 2071 [Amanflo.[‘ Jdr]qmavd' 0¥ Cnm‘{d'lcn\
L ;J

3. Date of judgment of conviction:
4. Case number: _ 63 L1410\ 2-1

5. (2) Length of sentence: 46 months maxX and 22 mothy tminimim { our(lary )‘T;,‘ Liee

‘ Senfonceq wWithaot the Posei bbby oe Pacie 1 wurdes ARST dekren)
(b) If sentence js death, state any date upon which execution is scheduled: _nh

6. Are you presently serving a sentence for a conviction other than the cenviction under attack in

this motion: zo

Yes No ] If“Yes™ list crime, case number and sentence being served at this time:

7. Nature of offense involved In conviction being challenged:  fiyst fekiee muvder w Luiﬁ_

B o é&an ALy WeaPan , Rt vy wl ust ot a deadiy ML&_PL\\.:‘E\\.\TGL&N.
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i 8. What was your plea? (Check one)

2 | (a) Not guilryl_

3 (b) Guitty

4 (c) Nolo contendere -

5 9. Ifyou entered a guilty plea to one count of an indictment or information, and a not guilty plea

7 N/a

8 -

9 10. If you were found guilty afler a plea of not guilty, was the finding made by: (check one)
10 (a)Jury ¢
1 (b) Judge without ajury

12 11. Did you testify at trial? Yes No
13 12. Did you appeal from the judgment of conviction?

14 Yes _V No -

15 13. If you did appeal, answer the following:

16 (a) Name of court: Substme Court o6 Nevala

17 (b) Case number or citation; 8Ap2l

18 () Result: ewdini,

19 (d) Date of appeal:

20 (Attach copy of order or decision, if available). Pevidin

2] 14.) If you did not appeal, explain briefly why you did not: Nia
22 |
23

24 I5. Other than a direct appeal from the judgment of conviction and sentence,

26 | federal? Yes J  No
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16. If your answer to No 15 was “Yes™, give the following information:
Nsked st Newada

(@) (1)Nameofcourt; w.s diskeiel Couek ,
(2) Nature of proceedings: dek tf Waheas Cocpus (PusX- Lowviction) 2254
(3) Grounds raised : \ - PeaszcumYocia) miseonducl Beady \l"ic‘a.‘“bn"ma((n e
(l‘:S'.s\'CLV\LL s Cmms?.\!
{4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes _ No _/__
(5) Result: Vtw&im}
(6) Date of result: ‘\Uf*
(7) If known, citations of any written opinion or date of orders entered pursuant to each
result: Nia
(b) As to any second petition, application or motion, give the same information:
(1) Name of Court: wia |
(2) Nature of proceeding: N
(3) Grounds raised: N /o
‘(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes_ No __ﬂfn
(5) Result: N
(6) Date of result: N /4
(7) If known, citations or any written opinion or date of orders entered pursuant to each
result; N/n
(¢) Asto any third or subsequent additional application or motions, give the same
[-information as above, list them-omra separate sheet and attach- -~ N~ ——-m - o
4
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(d) Did you appeal to the highest state or federa} court having jurisdiction, the result or actign

taken on any petition, application or mation? e
(1) First petition, application or motion”

Yes No N Ja
' f

Citation or date of decision: N I

(2) Second petition, application or motion?
Yes No Nja

Citation or date of decision: /A

{e) If you did not appeal from the adverse action on any petition, application or motion,
explain briefly why you did not. (You may relate specific facts in response to this question. Your

response may be included on paper which is 8 % x |1 inches attached to the petition. Your response

may not exceed five handwritten or typewritten pages in length), NI

————

[7. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion or application or any other post-conviction

proceeding? If so, identify; es
(a) Which of the grounds s the same: _\ny (F, L\'i\.i l\ss‘\s\g wig 8¢ an{,i\ b Ct.m:t-

{Xi nty L‘:u_-l\.*’ A.m"\hq (‘(ia\\ D\hr& ?zm\“ "\mﬁi
(b) The procecdmgs in which these grounds were raised: [NE Q:.\r’\du. i, L‘Paxﬁmw Le

LPANTRY u\’\x‘)\

(c) Briefly explain why you are again raising these grounds, (You must relate specific facts

in response to this question. Your response may be included on paper which is 8 Y2 x I inches

attached to the petition. Your fesponse may not exceed five handwritten or fypewrtitten pages in

lengthy I e
vt ?v;u\m‘s uu&c\w\-a\r\ bE hv\\hc\uw\ (_d L. L\ wWns m\!a\.& u.w& [ \J\.mu’_ b m_(

Wos ﬁme_m\LA “va\ﬁ] e C\\Q\M e LNTTN uu&qw\r_nt \UL\.(LL\ \ag A d( {v\u am_\fwu
Q‘%’w&u&m‘, tw\ u\mat(tn)(\. Q & Qw-;% ? ‘4\-&“5/“5 C.L'nl YL\'lﬂﬁh
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I8 If any of the grounds listed in Nos. 23(a), (b), (c), and (d), or listed on any additiona) pages

you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate
specific facts in response to this question. Your response may be included on paper which is 8 ¥, x

I'1inches attached to the petition. Your response may not exceed five handwritten or typewritten

pages in length). Mj&_&L /A epElLLa te€ Counsels Were we £{, r.“‘»u’c ol wever Yai&ed
Wi mu& ‘\.'\P_'(L'[-huL Ass, dl.ﬁ' ot L:msc\

‘[L.s L\cL ws 23 (] fim\ Ln ;f.\ aaS meLCw\

B e W‘rg?iv LY vadie a_‘s( st CLY\V\[""\&\A nc\la C TS
19. Are you filing this petition more than one (1) year foIIowmg the filing ot'thcjudgmcnt of

conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay.

(You must relate specific facts in response to this question. Your response may be included on

paper which is 8 V2 x 11 inches attached to the petition. Your response may not exceed five

handwritten or typewritten pages in length). NI See Algo Az-u)umay.‘( at_Pabe 6B Le

20. Do you have any pctmon or appeal now pendmg in any court, either state or federal, as to thc

Jjudgment under attack?

Yes _\L No_

If “Yes™, state what court and the case number: %x\.\)\“amﬂ Cau.d: 15 T\lavm:lo\ Clv\t\

W.s 5‘;93(('1@& tmu'\ﬂ &'\ SLW’} t‘\/ ok \\L‘DAL\

21. Give the name of each attorney who represented you in the proceeding resulting in your

conviction and on direct appeal: Fawndall W. Pike

22. Do you have any future sentences to serve after you complete the sentence imposed by the

judgment under attack? —-———— - —-
Yes _ Noy/ IfrYes”, specify where and when it is to be served, if you know:
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STATEMENT OF THE CASE

4
5

E%N%‘&ﬁiﬁﬁﬁg

On Abmil 08,2004 Petitioner heee in (W ilLnverne) was Cenvicked o€ three (3) (rimi.

oal founts n Clark County Districk Coud Fo\\em\m‘s} o Jury teiol. Pehibisner wias (-
Yicted et bicst decree tarder with use of a deadly weaton Rebbary with use te

Q duu:“.T W2 Pov cu\& ‘:mrfijlmﬁ_

fn dune 32004 NillAveede wos Sentenced ﬁ_g maximum term o€ kb menths and

A M inimum \’_er bR 22 mant‘ns n H\r_ hauurlf.k &f.?mr&mmt o Ccr‘l‘echonﬁ Euw& Yl

the bumlnrv Count . oo favm af Lige impriscament without the Possibiliby of Parele
B H\E W\u.rdﬂ Cnunt P\us an CQUa\ u.m:\ Cnns&tu\'tw_ tée_v\l‘\-:aj {’_um (:-nr ‘H\ﬂ AMAH

W 2o Pon en\nomcfamant The ths ni Count vins 1o vun Conseeutive 1o the Secend (oot

and the Freal Counl was i\ Yun Ln-n(uﬂ’znt to the ether Twis, and Crct!}'}.' Gor Yime

Vitlowerde Filed o divect avveol of Wis Conulchion with 4he Surreme Couvt ov Nevada

and dn Febraury 15,2000 the Court abficmed the (onvichiens and Sentences.
Villmiecde’s Cose was Sevece foc trial Purbose from Colefon dawit () Robesto Castrd
And Reve Gl Villowerde wins the Giest one 1o face teiol Conwr_‘\'ﬂ:‘ and Sentened
Bn bavuary 3 ,2005 THE eRosecyTion fled an Amended m&rmahnn in Suerertae
Co-dotendant Romerre Casing Aleond Plea. pa, oo (Ex’n Kok L\amm\ Alao. informing
thal \iilAvERDE Committed the Ditense of \fah,ntmv M:ms\.a.uqh&( I\ &\A.m-]nu, |
Abg gy Detendant” Reherds Caslvs 4o Commitl the unrlc.r‘,‘ﬁnj 0€tense, J
Bn_se Arcsund Apail 2019 Nillnuepde learnsd o this infrmation ’\‘.\nre.uq\n docu-
ents Seot by the Clerc op the fourt ot Clark CountY mmdm“ﬁ:\‘f NVillaverde
Gled o Petibinn Gor wrik o Yobeas Covtus Hhat wos dewied b the c:m\nt
District Cmu‘l' Court o€ APEL&“S CSUP(r:mc Cuurﬂ @s_UnbimelY in 2020.

On MaY 1@ zozl Nillaveede iled o welion for Amended do dnment ot (1

J
).[zc_'hﬂ\f\ 'tE I C,\ cie da_\l_ tma Cr c“:'s Tkts Lngurt M‘DMJC!:J 'Unt Uuw_mﬂim\
ik on June \4 2821, Own AmenAfA \] Aam enl 8¢ Lcm\ud'lé‘l" wiaS L\.o_cl, Amg{
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INFO

1
DAVID ROGER
2 { Clark County District Attorey
Nevada Bar #002781
3| J. TIMOTHY FATTIG
Il Deputy District Attorney
47" Nevada Bar #006639
200 South Third Street.
5 | Las Vegas, Nevada 89155-2211
(702) 435-4711 .
6 Attorney for Plaintiff o AT .
7
8 DISTRICT COURT
o CLARK COUNTY, NEVADA
10 | THESTATE OF NEVADA, ) ,
11 Plaintiff, Case No: cisron2c
Sl e T s S T DEpt No———— XVt T
12 -Vs-
13 | ROBERT CASTRO, aka Robert Rance AMENDED
4 Castromontalvo, ID #116192) INFORMATION
Defendant,
15
6 STATE OF NEVADA
’ ss.
7 COUNTY OF CLARK
18 DAVID ROGER, District Atlomney within and for the County of Clark, State of
16 | Nevada, in the name and by the authority of the State of Nevada, informs the Court:
20 That ROBERT CASTRO, Robert Rance Castromontalvo, the Defendant above
21 | named, havmg committed the crime of VOLUNTARY MANSLAUGHTER (Felony -
22 ]| NRS200.040, 200.050, 200.080), on or ebout the 6th day of March, 2002, within the County
- 23 |- of Clark, State of Nevada, contrary 10 the form; force and effect of statutes in such cases
- 24 || made and provided, and against the peace and dignity of the State of Nevada, did, together
25 | with SALLY VILLAVERRDE and/or RENE GATO, then and there without authority of
26 | law, wilfully, unlawfully, and feloniously, without malice and without deliberation kill
27 | ENRIQUE CAMINERO, JR., a human being, by manual strangulation and/or by inflicting
28 I multiple blunt force trauma upon his body, said defendant being jiable under one or more of
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the following principles of criminal liability, to-wit: (1) by Defendant and/or SALLY
VILLAVERDE and/or RENE GATO directly committing the acts constituting the offense;

2
-3 || and/or (2) by said Defencant and/or SALLY VILLAVERDE and/or RENE GATO aiding or
4 |l abetling each other in its commission by directly or indirectly counseling,. encouragiag,
5 | commanding or procuring the other to commit the offense, as evidenced by the conduct of
6 | the Defendant and/or SALLY VILLAVERDE and/or RENE GATO before, during and after
7| the offense and/or (3) by conspiring with SALLY VILLAVERDE and/or RENE GATO to
8 | commit the offense of robbery and/or murder whereby each is vicariously liable for the
9 | foreseeable acts of the other made in furtherance of the conspiracy, |
10 DAVID ROGER
DISTRICT ATTORNEY .
N Neveda-Bar #002781-— - ==-—— . 1
12 Z—;___
13 BY /f
J. TIMOTHY FATTIG
14 Dcpu?/ District Attorney
15 Nevada Bar #006639
16,
17
18
19
20
21
22
23 | - B ) o )
24
25
26 DA#OBFOZBS?q/l
VMPD EV#OEOJO‘SOE’%;OQOBB 12148;
27 000818006];009082352
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(¢) GROUND THREE:

23 (c) SUPPORTING FACTS (Tell your story briefly without citing cases or law):
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i 23, (d) GROUND FOUR:
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23, (d) SUPPORTING FACTS (Tell your story briefly without citing cases or law):
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{®psn1 liw.v.r.ﬂmh

WHEREFORE, SMY D, it laveane prays that the court grant

relief to which he may be entitled in this proceeding.

EXECUTED at Sewthern Decock Cntrer.hcv\al Covder b Bee 208 ‘:f"&:ﬂ.ﬁ’\ S?l“'wJ‘N‘.' Tae i
onthe 38 day of Apnl 2022

Ly D LYl 5150,

Stgnature of Petitioner

VERIFICATION
Under penaity of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he js

the Petitioner named in the foregoing petition and knows the contents thereof: that the pleading is

true and correct of his own personal knowledge, except as to those matters based on information and
belief, and to those matters, he believes them to be true,

A -
et D Ve de & s

Signature of Pelitioner

Aatly D_Li/]d.v{u{;’ + 2%

£ 1[; L‘m-m’ Ac'lr ny tre, 3¢
Atttomney for yitioner
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day of e

| CERTFICATE OF SERVICE BY MAILING
. hereby certify, pursuant to NRCP 5(b), that on this %p

L 2l D. ViR dE

, 20272, I mailed a true and correct copy of the foregoing, " Wnbens fordus

LPesT- Lonviction) BeTiTion

by
Un

placing document in a sealed pre-postage paid envelope and deposited said envelope in the

ited State Mail addressed to the following:

Distef ﬂﬁ«m's DiCice ,
o0 Lelis Ave
iarg Vab.us';m.ri g89i58

CC-FILE

DATED: this 30 dayof aprL ,2022 .

_MVD. z%’a;é j 5726t
SALLY D Viilaverbr B Bizg
Petitunen. n Propna Personam
Post Office Box 208S.DCC.
Indian ' Nevada 89018

IN FORMA PAUPER]S:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affim that the preceding _PETirion fu.

WRIT 0 Hapiens CORPUS € PrT- Loy

Vi 7lﬁnj
(Tite of Document)

filed In District Court Case number D3 Cap17-7

f
ﬂ{ Does not contain the sodal security number of any person.
-OR-

00 Contalns the sodaj securtty number of a person as required by:

A A spedific State or federal law, to wit:
(State spedific law)

-or-

B. For the administration of a public program or for an application
for a federal or state grant.

e LW
/4_//7 D Vedls Jn.:-[/:/ #5170/ ‘{/30/22'
Slignature Date

il ®. villaverne Ag49
Print Name

TiHe

430



-

‘aDte 70 DBox 208

ALY D \flaveroe # 0081703

o Endian SPrinG , NV B30T

A3 = s L

wOTVRE e ook

DA

U

\mu m;.h_ﬁn. oF qﬂu mn,ﬁ .\x

N §
200 Lewss Ave uwnm Floor.
Les VELHS NV Farss- oo

il R LR

431



Rt

Ly

O 00 =3 > b W N e

PO RS ke bt e e el e
B B 8B &5 5 RN S U S A e

23

26
27

SALN D witLayeERDE % £1T60 F"—ED

MAY 12 202

i et e

DISTRICT COURT

CLARK COUNTY, NEVADA

Case No 5 .48-780041-W
Dept.No Dept. 10
Docket

MOTION TO APPOINT COUNSEL

Defencat / In Propria Persoem
I, Post OFfice Box—208
SUNTE OF WEVADL ' )
Plaintiff, )
Vs. ;
Sl T vLLAY ERDE ' )
! )
Defendant. )
J
Date Of Hearing:
Time Of Hearing:
Wensing Cequested
J Lt
COMES NOW the Defendant SAWY D. villmveroe

proceeding action.

in proper person and

hereby moves this Honorable Court for an ORDER granting him Counsel in the herein

This Motion is made and based upon all papers and pleadings on File herein

and attached Points and Authorities.

Dated:This ™ Day Of APnl 2071 .

Respectfully Submitted,

o [ (A
BY: /é%£y7 D,ﬂﬁlzlaJﬁ 4 B0/

SMLY D VL I RDE ¥ ¢1ni

Defendant,In Forma Pauperis:
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POINTS AND AUTHORITIES

NRS.34.750 Appointment of Counsel for indigents;pleading sipplemental to
petitiion;response to dismiss:

"If the Court is satisfied that the allegation of indigency is True and the
petition is Not dismissed summarily,the Court may appoint counsel to represent
the—"petitioner/defendant.'”

NRS.171.188 Procedure for appointment of attorney for indigent defendant:

"Any defendant charged with a public offense who is an indigent may., by oral
statement to the District Judge,justice of the peace,municipal judge or master,
request the appointment of an attormey to represent him."

NRS 178.397 Assignment of counselg

"Every defendant accused of a gross misdemeanor or felony who is financially

unable to obtain counsel is entitled to have counsel assigned to represent him at

D DD ked ed ped e e

26
217

every stage of the proceedings from his initial appearance before a magistrate or

the court through appeal,unless he waives such appointment.”

WHEREFORE ,petitioner/defendant,prays this Honorable Court will grant his

motion for the appointment of counsel to allow him the assistance that is needed

to insure that justice is served.

Dated:This 30 Day Of APKL

,207). .

/1t
/1717
/777

433

Réspectfully Submitted,

-

-’Jzyg.g '} P17l

e F BVIDY

bDefendant ,In Forma Pauperis:
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AFFIDAVIT OF: Dabis . villaveroe £ ®178)

STATE OF NEVADA )
} as:
COUNTY OF CLARK )
TO WHOM IT MAY CONCERN:

I, SaliM boadbaverde the undersigned,do hereby swear that

all statements, facts and events within my foregoing Affidavit are
true and correct of my own knowledge,information and belief, and

as to those,I believe them to be True and Correct. Signed under the
penalty of perjury.pursuant to,NRS. 29.010;53.045 :208.165,and state
the following:

That fetendants Petikion fov Wwat of Hobeas (orPus L Posh Conviction), TegseoX Luwflex
15%UeS w.am&tmj L (ovnetions wnd Sedences p sPecbioallo , The Foet his Swth Amend
waent \"ul\nk‘: o he Sevtenced M Ve Sawie tuwed Tt Donvicbed !‘n\m; avd The dact Bhet
vew tvdences Surbaced Vool -Yetal J‘smnmi\ reviclieg stad denonatoded Hnat

. / ) . ‘ O
(\ Cevidan?  wins (4;»..\!\@\«\ jCevifanced undec o AEtereal Thea ot Hhe {nve ond S2¢ by

2027 . 3v: Geli9 D) p;ﬁﬁ&u,aﬁ # $1700

ks \'\i'\\.’.L\f\ 2 T Same '!’m “ay *\&'\5& éd’mﬁ&n‘l Wns r‘.ﬁwv((_%nc‘ / ‘."‘u_n‘licmr_f um&u{ Unx(mr_

ASturmP e eF tuds.
. Il
W ot \r\_r,‘«\c.-f anie Lowst (s J\b cSrmn"T \'{,\((?_‘-. The louet ma¥ Bov: h ")T\M_ ?\165‘\’1-\'0\\4(2 BE LGuns
-l

[

\

fov "\m'{\u\dnj Purbesst,

Pd Moiendonds Ciok \.nyu)ﬁul\t’. Wanish wiad tetresadd o \_ona\m‘j? borcier . F avidentio -
i \mu‘mﬁ = S\’a_ﬁ}e‘x A;ﬁ-«g Hhe ﬁmx'ms L‘c\riT’r{m,

wheebea, Ko Sae veasens shated cosiz deCendad? beceon Beat do s Woncenble Conet

- . 1.
!\\\. TURTON \\\S MaTien E—r;\' :\-E?PC.W\'\ el B Cc.unﬁ?_\s

FURTHER YOQUR AFFIANT SAYETH NAUGHT.

SRECUTED Ae: Indian Springs,tievadi,:his 3  Day JF APl

P

snliy D vitirnvERDE TR

fost Sffice Jox-3I33(i0Cd)
[ndivn Jorinas, tev i, 30272, 0
Afftant, In Propria Personam: -
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1

CERTFICATE OF SERVICE BY MAILING

I, Salld T ViLLAVERDE , hereby certify, pursuant to NRCP 5(b), that on this 38

day of Aeyil , 2022 , I mailed a true and correct copy of the foregoing, “ _muofior. Yoe

"

AvPoink ment  of Lounsel

10
I1
12
13
14
15
16

2

3

4

5

6 H United State Mail addressed to the following:
7

8

9

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

D Steiet A erasy Retice
280 \ewiis Aug
BAS Nefis NV BarsS

17 § CCFILE

18
19
20
21
22
23
24
25
26
27

ZSH
h

DATED: this3@  dayof aprsi ,202z2,

_aiu% I ﬁZ’L“.‘J # Y120
SMIY D, vibveerst  # get
Aefesndant  /In Propria Personam
Post Office Box 208,8.D.C.C.
i 890

In
IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby afim that the preceding MsTion e

APPyiTment ne Coonsel
(Title of Document)

filed In District: Court Case number_ HICAABVI-7

i
ﬁ Does not contain the sodal security number of any person.
-OR-
O  Contains the soda security number of a person as required by:

A. A spedific state or federal law, to wit:
(State specific law)

-Oor-

B. For the administration of a public program or for an application
for a federal or state grant.

2l D z.{‘é/ﬁmﬁ +50901 [tril A, 2077
Signature Date

SailfD. \f:.'”»uerdi £ g1
Print Name

Je&'e\méavﬁ"

Tite
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NUMBERED PAGE(S)
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Electronically File
05/12/2022 1:58 P

leiws.f s

CLERK OF THE COUR

PPOW

DISTRICT COURT
CLARK CO[%NTY, NEVADA

Sally D Villaverde,

Petitioner, Case No: A-18-780041-W

Department 10
Vs,
Brian Williams Warden, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
J

Petitioner filed a Petition for Writ of Habeas Corpus {Post-Conviction Relief) on
May 12, 2022. The Court has reviewed the Petition and has determined that a response would assist the
Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good
cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

July

Calendar on the _13th day of ,20_22 _ at the hour of

8:30 a.m. Dated this 12th day of May, 2022

o'clock for further proceedings. ?‘

District Court Judg

EFA 336 1707 9982
Tierra Jones
District Court Judge

-1-
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21

22

23

24

25

26

27

28

CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

Sally Villaverde, Plaintiff{s) CASE NO: A-18-780041-W
Vs, DEPT. NO. Department 10

Brian Williams Warden,
Detendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order for Petition for Writ of Habeas Corpus was served via the court’s
electronic eFile system to all recipients registered for e-Service on the above entitled case as
listed below:

Service Date: 5/12/2022

Dept Law Clerk dept10lc(@clarkcountycourts.us

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 5/13/2022

Sally Villaverde Sally Villaverde #81701
PO Box 208
Indian Springs, NV, §9(7(}

Steven Wolfson Clark County District Attorney

200 Lewis Avenue, 3rd Floor
Las Vegas, NV, 89155
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Sauy D ‘\l_\LLA‘VEP\m #et170!) F"_ED

Pateticver /i ProPio Perscna
ADEC PLROX 104 MAY 13 202
inliom 3"1‘“\3&},!\1\1\11&& BuL70 _‘ .

IN THE BIGHTH JuDiciAL misTRY (ouRY ofF

THE STATE 6F NEVADA (N AND FER THE County OF CLARK

SALLY DL, \GLANERDE CrSevds A 18-780041-W
‘ Petitioney Dept_ 10
dept N

S

W ELYA M HETOR G (W AREN)
gespondenl

o

PETITIONER'S EXHILRITS 1N SutPorT oF PETITION

FOR WRLY OF HAREAS TORPUS (Post- (onuicTion)

Cowes New : Pelititver SALLY . NiLLAVERDE, abeve mentiened Tk

e hevelny ch.rm‘mj thie henerahle Couwd ’t\auf(} tw  nit &3, 2021, Wwe
meiled Wie Tebidion Cor wat 8 hahess C,o‘r?u.s { Poct - Condiction) dofed
Aecl 38,2821 % The Clack tr Ths Goudl. bl e duerently Pebibioner

AP ob, Tult
Prvadt 46 waclude exhbits in Surtert of \nis Pebition oo wot o habead

‘:m‘?u.s (&h‘)“y"tﬁ\’\.\hﬂ‘tﬁh . t\nu‘al he wwl). \'t\(f_ "’Mci N-nefm\'}\e Lourt ll’b exUsSt
Tis miclake 8¢ nconiintgve b ’d\\br\.\i".oj'?iﬁ“;b‘.’\tv. fc. lmt:\uiz Yhe vk

&‘\lﬁd\ \/\&ft.'m ,.‘ S Reel ot The cecead 1w Subfor th ‘\\(\L &\t\a\i& ma.nsf‘ M\ik E’r‘}ﬂm,

dodeds s o4 do o oY | 2027 Reavedfullf Solowilied
1D e, 2 000

At - Villsveede £ 21701
Vebiltonee fin Predin Yo rsenn

445




EXHIBIT a

- O Condd minules fehruory 07,2005 , Shewin
a0 nu\)nl('m‘fft o Aol Eor Millay

iﬂ\'f.mfts e b The Trosecufion J

ardels 'Tcsﬂmcv\-l T CA-Adcn&nv\iS‘
b Lr.;(rus from defense ﬂﬁnm‘f \‘\M\An\.\. K. vige Lt?\&‘m‘m \l'tLi.mu&L e

ST&\'ﬂ “mﬂ.‘;u\\'icm“a thtecs n btr_\um\jr_ ber "(LG.&'\mf. i &‘S&;\“\' (s lf.cmxﬁ.v\."ﬁ .

(- Frostoufion'd Mvecmaont Pt el and Sevtencing For v tlaverne ey de

i In?-.-rmeﬁim [Lf ‘\L&\mw:f oﬂm'm-sf &- ‘X?_\C(_nl&an‘ts.

(L Case Su.,mmn‘{ Sh;w‘;\-s?nser_m\'im‘s. c\ls?ss'\\ium ch":caun&i

7\331’ '&?Smliﬁsk\w)
ﬁ-:\r&m&aﬁ[ P\u\:ar{c Cks-\ﬂ'ff’; Rebhery / %‘uu.{':.\m‘l d\m‘ﬁé') axuk ‘“u wse §F

The (‘L.(u“ﬂ Wea P inc_\u{we,

e~ Petitlonch WHLLAWERDES Awendad udamendt 0F Cowmviction Filed on dune 4 2821,

EXHIBIT &
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03C191012-2

DISTRICT COURT
CLARK COUNTY, NEVADA

————Felony/Gross Misdemeanor————COURTMINUTES February 07-2005-——
03C191012-2 The State of Nevada vs Sally Villaverde
February 07, 2005 1:30 PM Jury Trial TRIAL BY JURY
Relief Clerk: April
Watkins
Reporter/Recorder:

Janie Olsen Court
Interpreter: JEFFREY
HANKS Heard By:

Cherry, Michael A

HEARD BY: COURTROOM: No Locaton
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Fattig, John T Attorney

Mitchell, Scott S. Attorney

JOURNAL ENTRIES

- Maria Gomez, Court Interpreter, present.

Notice of Motion and Motion to Admit Prior Testimony of Leonel Garcia FILED IN OPEN COURT.
JURY PRESENT: Continued testimony and exhibits presented. (See worksheets) OUTSIDE THE .
PRESENCE OF THE JURY: Randall Pike, Esy. present on behalf of Co-Deft. Villaverde. Mr. Pike

~ . A Ty T7ITY, A e T mman | P . B I a: Yt
aav .L:’\.,Ll NG YV ILaVIIGl G4aS GCEn LUL[V.lL_LL.\.l at u.J.ul aiid fas an “'l'l' c‘:u _t.fcuuuls LAIIELS ucavd Llc‘cu

made by the State and the State had Deft. fransported from Ely State Prison to Clark County
Detention Center (CCDC) with the knowledge and consent of counsel. Further, Deft. was
‘transported into the courtroom without Deft Gato being present and was addressed by the state and
1e1te1ated he does not want to testify or accept negotations. Therefore, Deft. is unavailable for trial.
Addmonally Deft. requested counsel invoke his 5th Amendment rights. Mr. Fattig stated Deft's
alias' have been redacted fromn exhibits and will not be mentioned dm ing testtimony. JURY

. PRESENT: Continued testimony and exhibits. Mr. Fattig stated a shpulatLon has been entered into to

PRINT DATE:  02/15/2019 Page 63 of 94 Minutes Date:  April 08, 2003

4936
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PIKE & ASSOCIATES

. ATTORNEYS AT LAW
3507 WEST CHARLESTON BLVD.
LAS VEGAS, NV 85102
(702) 878-6000
FAX (702) 671-4260
“4 NEVADA LEGAL TRADITION SINCE 1960"

RANDALL H. PIKE, ESQ.
DOUGLAS R. PIKE, ESQ. (1927-2002)

June 4, 2004

HAND DELIVERED BY RUNNER

Sally Villaverde
Inmate
Clark County Detention Center

RE: STATE OF NEVADA VS. SALLY VILLAVERDE
CASE NO. C191012, DEPARTMENT XVl
_ YOUR MURDER CONVICTION

Dear Mr. Villaverde:

On four (4) previous occasions and again june 2, 2004 at the Clark County Detention
Center, | have communicated the District Attorney’s Offer to you of ONE TEN YEAR

TO LIFE SENTENCE. On all occasions. vou have turned down said offer.

As you know, this offer was made before your Trlal in which a jury found you guilty
on all counts of Murder and you have been sentenced to TWO LIFE WITHOUT PAROLE

SENTENCES, and again after your Trial.

Therefore, t again urge-you again-to consider the offer because ence-your-€o=.....cccc o -

defendants go to trial in September, or if they accept offers themselves, or if some
other witness comes forth on their behalf- THE OFFER MAY NO LONGER BE AVAILABLE
TO YOU.

| know your concerns regarding the terms of cooperation, but as | CANNOT
GUARANTEE the results of an Appeal; | must again request that you advise me,

IN WRITING, of your final decision immediately. In the meantime, | am filing your
Supreme Court Appeal on Monday.

RHP/cg




PIKE & ASSOCIATES

ATTORNEYS AT LAW
3507 WEST CHARLESTON BLVD.
LAS VEGAS, NV 83102
(702) 878-6000
FAX (702) 6714260
“4 NEVADA LEGAL TRADITION SINCE 1960"

RANDALL H. PIKE, ESQ.
DOUGLAS R. PIKE, ESQ. {1927-2002)

HAND DELIVERED BY RUNNER

Sally Villaverde
Inmate
Clark County Detention Center

RE: STATE OF NEVADA VS. SALLY VILLAVERDE
CASE NO. C191012, DEPARTMENT XVil
YOUR APPEAL

Dear Mr. Villaverde:

| received your undated letter on the above date indicating that you “[are} not
interested in taking an offer of 10 to life in this case”. As | indicated in my letter of
the fourth, 1 was advising you of this as it is my ethical obligation to convey all offers
to you for your decision and convey your response to the State.

Enclosed is a copy of the Notice of Appeal which you requested. | am unable to
bring a Motion to withdraw as you have requested, as | have been appointed by the
Court to complete the appeal. | have already obtained a copy of the transcript of the
trial, along with the transcripts of the hearings, and | am working on the opening
brief, which is to be filed within the next 120 days.

Once you are housed in the Nevada State Prison system, please advise me as to
your location so | may forward a copy of the transcript to that location.

RHP/cg
Sally Villaverde

inmate
Ciark County Detention Center
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SALLY VILLAVER
INMATE NO, 817
FLY STATE PRIS
P.O. BDOX 1¢89
ELY, HEVADA 823100

bE
0:
ON

PLEE % ASSOCTATES
RARDALL K. PIKE
ATTORKEY AT LAW

3507 W. Charlesion 8lvad,
LAS VEGAS, NEVADA Bg3102

RE: STATE OF MEVADA v . SALLY VILLAVERDE
G-191012
Depu. Ra. XVid

Dacembar 12, 2004

Dear Mr. ‘kn

kn recievs of vour lzat corrasvondence deted November 18.2004 .
inforning me of the terns of nsgotiation, I DO NOT AGCEET “hosa
terms.

I am sure thet yuu will submit ny Appalisnc s Ozening d8riael uo
the Nevadsz Supreme Gsurt, a8 you stated Sheu you wauld. Yeanwihlilae,
L an currenaly subminning your telschone number o She sdiminisrra-
9iom hers sa whau T mav call vou soan snd axplein mysell ., in olousing,
sesgon greetings 5o vou and vaur entire soalf,

Sinceraly:

D
(4]
o



AGREEMENT

Scott Mitchell, Esq. and Tim Fattig, Esq., Deputy District Attorneys in
and for the Clark County District Attorney’s Office and Defendant, Sally
Villaverde and his attorney, Randall H. Pike, Esqg., enter into the following
Agreement regarding District Court Case Number C191012 and Supreme
‘Court Case Number 43443,

. That Defendant Villaverde wiil cooperate with the above-named
A551stant District Attorneys in providing them with information and
, testimony regarding the Co-Defendants in this case, and that he W|II testlfy
\ at tnal agalnst satd Co- Defendants -

. 2 That Ass:stant Dlstrlct Attomeys Scott Mttchell and Trm Fattig, as

a résult of this Agreement and upon the Defendant providing a full~ |
statement to investigators, agree to re-locate Villaverde from Ely State
Prison to a location outside the State of Nevada for his protection and;
furthermore, they agree to move the Court for a reduction of: charges in this
matter to One (1) Count of Murder in the First Degree W|th a stlpulated B
sentence of hfe W|th the possmmty of parole S S

; 3 That after the above has been accomphshed Defendant agrees to
WIthdraw his Nevada Supreme Court Appeal and agrees not to fi le any new
- Appeal in thls matter - P ,

DISTRICT ATTORNI__—:_Y."SOFFICE: . FOR DEFENDANT:

SCOTT MITCHELL.ESQ, RANDALL H. PIKE, ESQ.
Deputy Dlstnct Attorney | Attormey for Defendant Villaverde
Dated - . Dated - ‘ :
TIM FATTIG EsQ. SALLY VILLVERDE

Deputy Dlstrlct Attorney ' Defendant herein

Dated: - Dated: -
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CASE SUMMARY
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0172772005 Calendar Call (8:30 AM)
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01128672005 &Y wei 30228 1 pages
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| Interpreter; JEFFREY HANKS Heord By: Cherry, Mickae! A
0I31200% | Jury Trial (1:30 BM)
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0200172005 | Jury Trial (10:00 AM)
TRIAL 8BY JURY Cowrt Clark: Penny Wisner Reporter/Recorder: Janie Olsen Court
Interpreter; Maria Peralta De Gomez Heard By: Cherry, Michael A
02/022005 Jury Trial (10:30 AM}
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Electronically Filed
06/14/2021 1 6PM‘

CLERK OF THE

AJOC
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
CASE NO. 03C191012-2
_vs_
DEPT. NO. X
SALLY VILLAVERDE aka
Sally Dorian Villaverde
#1433466
Defendant.

AMENDED JUDGMENT OF CONVICTION
(JURY TRIAL)

The Defendant previously entered a plea(s) of not guilty to the crime(s) of BURGLARY
(Felony); MURDER WITH USE OF A DEADLY WEAPON (Felony) and ROBBERY WITH
USE OF A DEADLY WEAPON (Felony), in of NRS 205.060, 200.010, 200.030, 193.165,
200.380, 193.165, and the matter having been tried before a jury, and the Defendant having
been represented by counsel and having been found guilty of the crime(s) of COUNT I:
BURGLARY (Felony — NRS 205.060); COUNT 2: MURDER WITH USE OF A DEADLY
WEAPON (OPEN MURDER) (Felony — NRS 200.010, 200.030, 193.165) and COUNT 3:
ROBBERY WITH USE OF A DEADLY WEAPON (Felony — NRS 200.380, 193.165); and
thereafter on the 3rd day of June, 2004, the Defendant was present in court for sentencing with

his counsel, RANDALL PIKE, ESQ., and good cause appearing therefor,

Statistically closed: N. USJR - CR - Other Manner of Disposificn (USCO)
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THE DEFENDANT WAS HEREBY ADJUDGED guilty of the crime(s) as set forth in
the jury’s verdict and, in addition to the $25.00 Administrative Assessment Fee, submission to
testing to determine genetic markers and pay $150.00 DNA Analysis fee to the Clark County
Clerk and $3,000.00 RESTITUTION, Defendant SENTENCED as to COUNT 1 to a
MAXIMUM of NINETY-SIX (96) MONTHS and 2 MINIMUM of TWENTY-TWO (22)
MONTHS in the Nevada Department of Corrections (NDC), as to COUNT 2 to a term of LIFE
imprisonment without the possibility of parole in the Nevada Department of Corrections
(NDC), plus an EQUAL and CONSECUTIVE term for Use of a Deadly Weapon and as to
COUNT 3 to a MAXIMUM of ONE HUNDRED FIFTY-SIX (156) MONTHS and a
MINIMUM of THIRTY-FIVE (35) MONTHS in the Nevada Department of Corrections
(NDC), plus an EQUAL and CONSECUTIVE term for the Use of 2 Deadly Weapon; COUNT

3 CONSECUTIVE to COUNT 2.

not
THEREAFTER on the 9 day of June, 2021, the Defendant was present in court weith
y

coumTSEr DA A EBREGTS—ESS:, pursuant to Motion for Amended Judgment of
Conviction to Include Jail Time Credits, and good cause appearing; now therefore; COURT

ORDERED: FOUR HUNDRED SIXTY-NINE (469) DAYS credit for time served.

Dated this 14th day of June, 2021

O/ &

34A B12 2FA7 D464
Tierra Jones
District Court Jucige

2 S:\Forms\JOC-Jury 1 Ct6/11/2021
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Electronically Filed
5M3/2022 1:27 PM

Steven D. Grierson

DISTRICT COURT CLERK OF THE CQO
CLARK COUNTY, NEVADA Cﬁ;‘*—“ R

okt ok
Sally Villaverde, Plaintiff(s) Case No.:  A-18-780041-W
Vs,
Brian Williams Warden, Defendant(s) Department 10

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion to Appoint Counsel in the above-entitled
matter is set for hearing as follows:
Date: July 13, 2022
Time: 8:30 AM
Location: RJC Courtroom 14B
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the

Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

456

Case Number: A-18-780041-W




R R e = Y Y

b2 [ b2 [ b2 b2 b2 [ [ —_ —_ —_ —_ —_ —_ —_ — —_ —_
20 ~1 N LA = 2 [S=] _— = D o | s %] = Lad 3 p— o

Electronically Filed
6/24/2022 10:34 AM

Steven D. Grierson

CLERK OF THE CO
Rse R be B

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent

DISTRICT COURT
CLARK COUNTY, NEVADA

SALLY VILLAVERDE,
#1433466

Petitioner, CASENO:  A-18-780041-W

03C191012-2
=V8=

THE STATE OF NEVADA, DEPTNO: X

Respondent

STATE’S RESPONSE TO PETITIONER’S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION) AND MOTION TO APPOINT COUNSEL AND
STATE’S MOTION TO DISMISS PURSUANT TO LACHES

DATE OF HEARING: JULY 13, 2022
TIME OF HEARING: &:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
Dustrict Attorney, through TALEEN PANDUKHT, Chiet Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Petitioner’s Petition for
Writ Of Habeas Corpus (Post-Conviction) and Motion to Appoint Counsel and State’s Motion
to Dismiss Pursuant to Laches.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing if
deemed necessary by this Honorable Court.

I
I
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On March 23, 2003, Sally Villaverde (“Petitioner”) and Co-Defendants Rene Gato and

Robert Castro were charged by way of Amended Criminal Complaint with Burglary (Felony
- NRS 205.060), Murder With Use of a Deadly Weapon (Open Murder) (Felony - NRS
200.010, 200.030, 193.165) and Robbery With Use of a Deadly Weapon (Felony - NRS
200.380, 193.165). On March 21, 2003, a preliminary hearing was held, after which the district
court held all three (3) defendants to answer to the charges in district court.

On March 25, 2003, Petitioner and the Co-Defendants were charged by way of
Information with Burglary (Felony - NRS 205.060), Murder With Use of a Deadly Weapon
(Open Murder) (Felony - NRS 200.010, 200.030, 193.165), and Robbery With Use of a Deadly
Weapon (Felony - NRS 200.380, 193.165). An Amended Information, charging only
Petitioner, was filed on March 29, 2004, following the district court's granting of Petitioner's
Motion to Sever Trals filed on January 27, 2004.

On March 31, 2004, a jury trial commenced. On April 8, 2004, the jury found Petitioner
guilty on all counts, including First Degree Murder With Use of a Deadly Weapon.

On June 3, 2004, the District Court sentenced Petitioner as follows: Count | - to a
maximum of ninety-six (96) months with a minimum of twenty-two (22) months in the Nevada
Department of Corrections (“NDC”); Count 2 - to a term of Life imprisonment without the
possibility of parole in the NDC, plus an equal and consecutive term for the Use of a Deadly
Weapon; Count 3 - to a maximum on one hundred fifty-six (156) months and a minimum of
thirty-five (35) months in the NDC, plus an equal and consecutive term for the Use of a Deadly
Weapon, Count 3 consecutive to Count 2. Credit for time served does not appear to have been
awarded according to the Court Minutes. On June 10, 2004, the District Court fielded The
Judgment of Conviction.

On June 10, 2004, Petitioner filed a direct appeal. On February 15, 2006, The Nevada
Supreme Court affirmed Petitioner’s convictions. On March 14, 2006, the Nevada Supreme

Court issued Remittitur.
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On April 3, 2006, Petitioner filed his first Petition for Writ of Habeas Corpus (Post-
Conviction) (“First Petition”). On April 20, 2006, Petitioner filed a Motion to Withdraw his
Petition Without Prejudice. On April 25, 2006, the State filed its Response. On May 3, 2006,
Petitioner filed a Reply. On May 31, 2006, Petitioner filed a Supplemental Petition for Writ of
Habeas Corpus, Memorandum of Points and Authorities in Support of the Petition, and
Appendix of Exhibits.

On April 12, 2007, the District Court appointed counsel. On August 27, 2007, appointed
counsel filed a Supplement to Petitioner’s Petition for Writ of Habeas Corpus. On November
6, 2007, the State filed its Response to the Supplemental Petition. On January 10, 2008, the
District Court held an evidentiary hearing on Petitioner's ineffective assistance of counsel
claims. Following the evidentiary hearing, the Court denied the petition on the merits. On
February 26, 2008, the District Court filed The Findings of Facts, Conclusions of Law, and
Order.

On January 28, 2008, Petitioner filed a Notice of Appeal. On May 10, 2010, The Nevada
Supreme Court affirmed the District Court’s denial of Petitioner’s Petition. On June 4, 2010,
Nevada Supreme court issued Remittitur,

On August 28, 2018, Petitioner filed a second Petition for Writ of Habeas Corpus (Post-
Conviction) (“Second Petition”) and Motion for Appointment of Counsel. On October 29,
2018, The State filed its Response. On November 1, 2018, the District Court held a hearing
and denied the Petition and the Motion, On December 5, 2018, the District Court filed its
Findings of Fact, Conclusions of Law, and Order was filed.

On November 26, 2018, Petitioner filed a Notice of Appeal. On October 30, 2019, the
Nevada Court of Appeals entered an Order of Affirmance. On November 20, 2019, Petitioner
submitted a Petition for Rehearing. On January 22, 2020, the Nevada Court of Appeals granted
rehearing and affirmed the district court's judgment. On May 18, 2020, the Court issued
Remittitur.

On March 26, 2019, Petitioner filed a Motion for Moditication of Sentence. The State
filed an Opposition on April 17, 2019. On April 23, 2019, the District Court denied the motion.
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On May 7, 2019, The Order Denying Petitioner’s Motion for Modification of Sentence was
filed. On May 1, 2019, Petitioner filed a Notice of Appeal. On March 12, 2020, the Nevada
Court of Appeals affirmed the judgment of the District Court. On June 1, 2020, the Court
1ssued Remittitur. On June 14, 2021, the District Court filed an Amended Judgment of
Conviction, granting Petitioner four hundred sixty-nine (469) days credit for time served.

On October 4, 2021, Petitioner filed a third Petition for Writ of Habeas Corpus (Post-
Conviction) (“Third Petition”), a Motion to Appoint Counsel and Request for Evidentiary
Hearing. The State’s Response was filed on November 18, 2021. On December 6, 2021, the
Court denied the Third Petition, Motion to Appoint Counsel and Request for Evidentiary
Hearing. The Findings of Fact, Conclusions of Law and Order was filed on December 21,
2021. On December 27, 2021, Petitioner filed a Notice of Appeal under Nevada Supreme
Court Case No. 84026, which is still pending a decision by the Nevada Supreme Court.

On May 12, 2022, Petitioner filed a fourth Petition for Writ of Habeas Corpus (Post-
Conviction) (“Fourth Petition”) and a Motion to Appoint Counsel. The State’s Response now
follows.

On May 26, 2022, Petitioner filed a Motion to Correct Illegal Sentence. On June 10,
2022, the State filed an Opposition. On June 20, 2022, the Court denied the Motion,

STATEMENT OF FACTS

In 1998, Leonel Garcia (“Garcia”) met the Petitioner and Enrique Caminero
(“Caminero”). Mr. Garcia indicated that he was good friends with Caminero. Garcia knew that
Caminero was a very successful drug dealer.

In February of 2002, just weeks before the murder of Caminero, Rene Gato (“Gato™),
Roberto Castro (“Castro”), and Francisco Terrazon (Fanciquito) approached Garcia requesting
his assistance in kidnapping Caminero. They asked Garcia to assist in setting up a meeting
with Caminero in a hotel room. Once Caminero arrived at the hotel, the plan was to kidnap
him, tie him up and torture him until he revealed where his money was and who supplied him

with the drugs he sold.
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Garica was to approach Caminero because he knew Caminero trusted him. However,
Garcia warned Caminero. Garcia then contacted Caminero’s mother and the police after
hearing of Caminero’s death.

Teresa Gamboa (“Gamboa™) was the Petitioner’s girlfriend. She testified at a
preliminary hearing regarding her involvement in the death of Caminero. Gamboa testified
that she was living with the Petitioner in March of 2002. She was also acquainted with Gato,
Castro. Petitioner asked Gamboa to rent a room for him on March 5, 2002, using a false ID.
In return, she and Petitioner were to receive money.

On March 5, 2002, using Gato’s car, they drove to the Capri Motel. While traveling,
Gato asked the Petitioner how much Gamboa knew. Petitioner replied that she knew some
things but not everything. Gamboa testified that Gato had a large chrome gun. Upon arrival,
Gamboa rented a room 1n the back, as instructed, and returned to Gato’s car. Then Gamboa,
Petitioner, and his two Co-Defendants entered the room. Gamboa stayed for about five
minutes, and they returned her home around 5:30 PM.

After, Petitioner took a taser gun, and all three left Gamboa. Petitioner returned home
around 10:30 PM. Gamboa described Petitioner as being “freaked out” and pacing the room.
She also noticed that Petitioner had blood on his pants and shirt. Petitioner was saying, "he's
dead,” "No, no, I gave him mouth-to-mouth resuscitation," and "He was still — he was still
breathing."”

On March 6, 2002, Petitioner and Gamboa drove to California and stayed at a Motel 6,
along with Gato and Castro. At the motel, Gamboa overheard Petitioner admit to using a belt
to strangle the victim, as well as using the taser gun.

Moreover, law enforcement recovered a palm print at the crime scene during the
investigation, preserved in diluted blood. The palm print was recovered near the area where
Caminero's body was found. The palm print matched with Petitioner. Two other fingerprints
from the bathroom also matched with Petitioner.

On February 18, 2003, a warrant was issued for Petitioner’s arrest. Las Vegas

Metropolitan Police Department officers arrested Petitioner shortly after at Alfredo Martinez's
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place of residence. While in custody and after being Mirandized, Petitioner admitted being in
the hotel room when Caminero arrived there. Once Caminero arrived, a struggle ensued. They
tried to gag Caminero and bind his legs and hands. However, Gato ended up shooting
Caminero. Castro then strangled Caminero causing a gurgling sound.

(Gato then instructed Petitioner and Castro to clean the room for fingerprints. Petitioner
tried wiping down most of the room. Also, Petitioner took Caminero’s SUV and other
belongings. Gamboa noticed Petitioner had 400 dollars in cash as well as several small gold
chains or bracelets. Gamboa indicated that Petitioner took the jewelry to a Super Pawn.

Also, Degna Ortega (“Ortega”), Caminero’s mother, testified that Caminero always
wore or had on his person the pawned jewelry. Abdirazaq Mohamed, a manager at a pawn
store, testified that Petitioner pawned several items of jewelry, described as gold chains,
shortly after the murder.

ARGUMENT

I. PETITIONER HAS A PENDING APPEAL FROM THE DENIAL OF HIS
THIRD PETITION

The Nevada Supreme Court has declared, “[j]urisdiction in an appeal is vested solely

in the supreme court until the remittitur issues to the district court.” Buffington v. State, 110

Nev. 124, 126, 868 P.2d 643, 644 (1994). While an appeal is pending, district courts do not
have jurisdiction over that case until remittitur has issued. Id. The Nevada Supreme Court “has
repeatedly held that the timely filing of a notice of appeal ‘divests the district court of
jurisdiction to act and vests jurisdiction in [the appellate] court.” Foster v. Dingwall, 126 Nev.
49, 52, 228 P.3d 453, 454-55 (2010) (quoting Mack—Manley v. Manley, 122 Nev. 849, 855,
138 P.3d 525, 529 (2006)). Pursuant to NRS 177.155, the Nevada Supreme Court retains

control and supervision of a case “from the filing of the notice of appeal until the issuance of
the certificate of judgment.” Buffington, 110 Nev. at 126, 868 P.2d at 644.

Only a remittitur will return jurisdiction from an appellate court of competent
jurisdiction to the ditrict court. See NRS 177.305 (“After the certificate of judgment has been

remitted, the appellate court...shall have no further jurisdiction of the appeal or of the
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proceedings thereon, and all order which may be necessary to carry the judgment into etfect
shall be made by the court to which the certificate is remitted.”). Until such remittitur is
received, a district court lacks jurisdiction over a particular case. Buffington, 110 Nev. at 126,
868 P.2d at 644.

However, the Nevada Supreme Court has recognized concurrent jurisdiction when a

defendant files a Petition for Writ of Habeas Corpus (Post Conviction). See, Varwig v. State,
104 Nev. 40,42, 752 P.2d 760, 761 (1988); see also, Daniels v. State, 100 Nev. 579, 580, 688
P.2d 315,316 (1984).

Here, Petitioner timely filed a Notice of Appeal on December 27, 2021, under Nevada
Supreme Court Case No. 84026 appealing the denial of his Third Petition. No Opinion, Order
or Certificate of Judgment has been entered by the Nevada Supreme Court as of the time of
filing the instant Response. Therefore, the State respectfully submits that this Court should
decline to address this Petition on the merits until a decision has been 1ssued by the Nevada
Supreme Court.

Nonetheless, even if this Court decides to entertain the instant Petition, the Petition is
procedurally barred and without merit.

II. PETITIONER’S FOURTH PETITION IS PROCEDURALLY BARRED

Petitioner's Fourth Petition 1s procedurally barred for various reasons, as argued infra.
The Nevada Supreme Court has held that the district court has a duty to consider whether a
defendant’s post-conviction petition claims are procedurally barred. State v. Eighth Judicial

Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The Riker Court found

that “[a]pplication of the statutory procedural default rules to post-conviction habeas petitions

1s mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.
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Id. Additionally, procedural bars “cannot be ignored [by the district court] when properly
raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court has granted no
discretion to the district courts regarding whether to apply the statutory procedural bars; the
rules must be applied. Id.

This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was *“‘untimely, successive, and an abuse of
the writ” and that the defendant failed to show good cause and actual prejudice. 1d. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s
petition dismissed pursuant to the procedural bars. Id. at 324, 307 P.3d at 322-23. The
procedural bars are so fundamental to the post-conviction process that they must be applied

by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

A, THE INSTANT PETITION IS TIME-BARRED

Petitioner's Fourth Petition is time-barred. NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a)  That the delay is not the fault of the petitioner; and
(b)  That dismissal of the petition as untimely will unduly
prejudice the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. See Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

statute's language, the one-year time bar proscribed by NRS 34.726 begins to run from the date
the judgment of conviction is filed, or a remittitur from a timely direct appeal is filed. See

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 113334 (1998).
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The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the petition within the one-year time limit.

This is not a case wherein the Judgment of Conviction was, for example, not final. See,

e.g., Johnson v. State, 133 Nev. 571, 402 P.3d 1266 (2017) (holding that the defendant’s

judgment of conviction was not final until the district court entered a new judgment of

conviction on counts that the district court had vacated); Whitehead v. State, 128 Nev. 259,

285 P.3d 1053 (2012) (holding that a judgment of conviction that imposes restitution in an
unspecified amount 1s not final and therefore does not trigger the one-year period for filing a
habeas petition). Nor is there any other legal basis for running the one-year time limit from the
filing of the Amended Judgment of Conviction.

Here, the District Court filed the original Judgment of Conviction on June 10, 2004.
On March 14, 2006, the Nevada Supreme Court issued Remittitur. On June 14, 2021, the
District Court filed an Amended Judgment of Conviction, granting Petitioner four hundred
sixty-nine (469) days credit for time served. Petitioner claims his Fourth Petition is timely filed
because it was filed within one (1) year from the filing of his Amended Judgment of
Conviction. While “an amended judgment of conviction is substantively appealable under
NRS 177.015(3),” the appeal is limited only “to issues arising from the amendment.” Witter
v. State, 135 Nev. 412, 416-17, 452 P.3d 406, 410 (2019). Hence, Petitioner can only raise
issues regarding credit for time served. Petitioner fails to cite any issues arising as a result of
the Amended Judgment of Conviction. Theretore, the instant Fourth Petition remains time-
barred and must be denied.

B. THE INSTANT PETITION IS BARRED AS SUCCESSIVE

Petitioner's Fourth Petition 1s barred because it 1s successive. NRS 34.810(2) states:

A second or successive petition must be dismissed if the
judge or justice determines that it fails to allege new or different

9
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grounds for reliet and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those grounds
1n a prior petition constituted an abuse of the writ.

(emphasis added). Application of NRS 34.810(2) is mandatory. See State v. Eight Judicial
Dist. Crt. ex el. County of Clark (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074-75 (2005).

Successive petitions are petitions that either fails to allege new or different grounds for
relief of which the grounds have already been decided on the merits or petitions that allege

new or different grounds, but a judge or justice finds that the petitioner’s failure to assert those

grounds in a prior petition would constitute an abuse of the writ. See Lozada v. State, 110 Nev.
349, 352-53, 871 P.2d 944, 950 (1994) (overruled on other grounds by Rippo v. State, 134
Nev. 411,423 P.3d 1084 (2018); Hart v. State, 116 Nev. 558, 56364, 1 P.3d 969, 972 (2000)
(overruled on other grounds by Harris v. State, 130 Nev. 435, 329 P.3d 619 (2014) (holding

that “where a defendant previously has sought relief from the judgment, the defendant’s failure
to identify all grounds for relief in the first instance should weigh against consideration of the
successive motion.”). Successive petitions will only be decided on the merits if the petitioner
can show good cause and prejudice. See NRS 34.810(3).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for reliet in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, 1t 1s an abuse of
the writ to wait to assert it in a later petition. See McClesky v. Zant, 499 U.S. 467, 497-98
(1991).

Here, Petitioner’s First Petition — through appointed counsel — was considered on the

merits. An evidentiary hearing was held on the First Petition. Ultimately the Court denied the

10
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Petition on the merits, which consisted of meffective assistance of counsel claims, and the
Nevada Supreme Court affirmed this Court's denial. Petitioner filed subsequently filed a
Second Petition on August 28, 2018, wherein he raised more ineffective assistance of counsel
claims based on challenges to jury instructions and prosecutorial misconduct and that he is not
guilty of First Degree Murder. See generally Second Petition. The Second Petition was also
denied on November 1, 2018. Then, on October 4, 2021, Petitioner filed a Third Petition, in
which Petitioner’s allegations were no different from his prior Petitions. Now, Petitioner filed
his Fourth Petition alleging the same claim — he is innocent of First Degree Murder — and
alleging new claims. Raising the same claims again makes his Fourth Petition successive. The
new claims raised in the Fourth Petition were available to Petitioner since 2004. As such, any
new claims Petitioner does assert i1s an abuse of writ because Petitioner fails to show good
cause as to why he 1s now asserting these claims more than a decade after his conviction when
such claims were always available to Petitioner. As discussed above, his Fourth Petition 1s
time barred as the Amended Judgment of Conviction limits him to raising claims regarding
credit for time served. Therefore, the Fourth Petition is successive and an abuse of the writ and

must be denied.

C. PETITIONER’S SUBSTANTIVE CLAIMS ARE WAIVED FOR FAILURE TO RAISE
ON DIRECT APPEAL

NRS 34.810(1) reads:

The court shall dismiss a petition if the court determines that:

(a) The petitioner's conviction was upon a plea of guilty or guilty but
mentally ill and the petition is not based upon an allegation that the plea was
involuntarily or unknowingly or that the plea was entered without effective
assistance of counsel.

(b) The petitioner's conviction was the result of a trial and the grounds for
the petition could have been:

(2) Raised in a direct appeal or a prior petition for a writ of habeas
corpus or postconviction relief.

Unless the court tinds both cause for the failure to present the grounds and actual
prejudice to the petitioner.

11
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The Nevada Supreme Court has held that "challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings .... [A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceedings."
Franklin v. State, 110 Nev. 750. 752. 877 P.2d 1058. 1059 (1994) (emphasis added)
(disapproved on other grounds by Thomas v. State, 115 Nev. 148. 979 P.2d 222 (1999)). "A

court must dismiss a habeas petition 1f it presents claims that either were or could have been
presented in an earlier proceeding, unless the court finds both cause for failing to present the
claims earlier or for raising them again and actual prejudice to the petitioner." Evans v. State,

117 Nev. 609. 646-47, 29 P.3d 498, 523 (2001).

Here, Petitioner raises two (2) substantive claims with subclaims. In Ground One,
Petitioner claims the Court erred by dismissing the jury during the penalty phase and by
sentencing Petitioner absent a stipulation by the parties as required by NRS 175.552. Petition
at 7-7d. Related to this claim, Petitioner also claims the Court’s “abuse of discretion were
vindictive and unconstitutional” when Petitioner refused to testify against his co-defendants.
Petition at 7d. In Ground Two, Petitioner claims his sentence should be modified because NRS
200.030 is ambiguous. Additionally, he claims that because the State filed an Amended
Information for Voluntary Manslaughter in his co-defendant Robert Castro’s (hereinafter
“Castro™) plea, this requires Petitioner’s conviction for First Degree Murder be vacated.
Petition at 8. All of the claims except for the last one are waived because Petitioner failed to
raise these substantive claims on direct appeal. His claim regarding the Amended Information
is barred by case of the law and res judicata doctrines, as discussed supra. Thus, this Petition
should be denied.

D. PETITIONER’S CLAIMS ARE BARRED BY THE LAW OF THE CASE AND RES
JUDICATA DOCTRINES

“The law of a first appeal 1s law of the case on all subsequent appeals in which the facts
are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975} (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the

12
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case cannot be avoided by a more detailed and precisely focused argument subsequently made
after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Under the law of
the case doctrine, 1ssues previously decided on direct appeal may not be reargued in a habeas
petition. Pellegrini v. State, 117 Nev. 860, 879, 34 P.3d 519, 532 (2001) (citing McNelton v.
State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). Furthermore, this Court cannot

overrule the Nevada Supreme Court. Nev. Const. Art. VI § 6. See Mason v. State, 206 S.W.3d

869, 875 (Ark. 2005) (recognizing the doctrine’s applicability in the criminal context); see also
York v. State, 342 S.W. 528, 553 (Tex. Crim. Appl. 2011). Accordingly, by simply continuing
to file motions with the same arguments, his motion 1s barred by the doctrines of the law of
the case and res judicata. Id.; Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975).
Petitioner claims that his sentence for First Degree Murder should be “vacated,
modified, or reversed.” Petition 8c. Essentially, Petitioner 1s claiming, again, that he 1s not
guilty of First Degree Murder. This claim 1s barred. On March 26, 2019, Petitioner filed a
Motion for Modification of Sentence claiming that the State used “inconsistent theories™
against him and his co-defendant, Castro, who pled to a lesser crime. Motion at 3-13. This

Court denied Petitioner’s Motion, which the Nevada Court of Appeals affirmed:

Sally Dorian Villaverde appeals from an order of the district court denying a
motion to modify sentence filed on March 26, 2019. Eighth Judicial District
Court, Clark County; Douglas W. Herndon, Judge.

In his motion, Villaverde claimed that his sentence should be modified because
the State used difterent theories of the case between different codefendants, his
codefendant did not plead guilty to using a deadly weapon, and the district court
made inappropriate comments at sentencing and overlooked important
mitigating factors. Villaverde's claims fell outside the narrow scope of claims
permissible in a motion to modify-sentence. See Edwards v. State, 112 Nev. 704,
708,918 P.2d 321, 324 (1996). Therefore, without considering the merits of any
ot the claims raised in the motion; we conclude the district court did not err by
denying the motion. Accordingly, we ORDER the judgment of the district court
AFFIRMED.

Villaverde v. State, No. 78725-COA March 12, 2020.
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Subsequently, Petitioner claimed in his Second Petition that he was innocent of First
Degree Murder based upon Castro’s Guilty Plea Agreement. See Second Petition at 27-29.

Specifically, Petitioner argued:

[Blecause Roberto Castro pleaded Guilty of Voluntary
Manslaughter and served 4 [] to 10 [years] [in] high desert state
prison. Show[s] once again that the [S]tates THEORY OF FIRST
DEGREE MURDER WAS UNRELIABLE beyond a reasonable
doubt.

See Second Petition at 28.
In the Third Petition, Petitioner again argued he is innocent of First Degree Murder
based upon Castro’s Guilty Plea Agreement. See Third Petition at 11-13. Specifically,

Petitioner argued that:

The Prejudice involved in the case is that[] the Jury found
[Petitioner] Guilty and convicted [Petitioner] on [t]hories [that are]
inconsistent with the theories alleged by the State [regarding]
Castro’s charging document or information.

[I]f the State conceded in open court, that [Castro’s] name
thereto on the above amended information committed voluntary
manslaughter while “in the heat of passion.” Then by operation of
State and Federal law, [Petitioner’s] conviction for first-degree
murder must be vacated.

Third Petition at 13.
In his instant Fourth Petition, Petitioner raises the same claim. Specifically, Petitioner

argued that:

it 1s Villaverde legal position and argument that since the record established
codefendant Roberto Castro’s actions lacked any malice aforethought and
deliberation at the time he committed the killing “while in the hear of passion,”
his current conviction and sentencing as aider and abettor of a first degree
murder shall be vacated or modified whereas the record also reflected the
Prosecution’s own concession that Villaverde “aided and abetted” Roberto
Castro to commit voluntary manslaughter. See Factual basis at Amened
Information at page 7b

14
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Fourth Petition at 8b. As shown above, Petitioner is raising the same issue he raised in his
previous Petitions. Despite wording his argument differently, the issue remains the same.
Petitioner relies on the Amended Information filed in Castro’s Guilty Plea Agreement, wherein
Castro pled to Voluntary Manslaughter, to vacate Petitioner’s First Degree Murder conviction.
This claim has repeatedly been denied, by the District Court and the Nevada Court of Appeals.

The Nevada Court of Appeals has already ruled on the merits of this issue. See Sally
Villaverde v. State, Docket No. 77563 (Order of Affirmance, May 21, 2020). Specifically, the

Nevada Court of Appeals held that:

Villaverde claim[s] his co-defendant's guilty plea was new
evidence, not presented at trial, that showed that he could not have
committed first-degree murder with the use of a deadly weapon,
robbery with the use of a deadly weapon, and burglary.

[However,] Villaverde fail[s] to demonstrate he was
actually innocent. Villaverde's co-defendant's Alford plea to lesser
charges did not demonstrate Villaverde was factually innocent of
the charges he was convicted of. Accordingly, because Villaverde
failed to demonstrate it was more likely than not that no reasonable
jury would find him guilty beyond a reasonable doubt based on his
co-defendant’s plea, we conclude the district court did not err by
denying this claim without first holding an evidentiary hearing.

Sally Villaverde v. State, Docket No. 77563-COA (Order of Affirmance, May 21, 2020) p. 2-

3. As shown above, Petitioner's claim is precluded for rehearing as the Nevada Court of
Appeals has already made a final ruling on the merits regarding the instant issue. Therefore,

Petitioner’s claim 1s barred under the law of the case and res judicata doctrines.

E. THIS PETITION IS PRESUMABLY BARRED DUE TO LACHES
Certain limitations exist on how long a defendant may wait to assert a post-conviction
request for relief. Consideration of the equitable doctrine of laches is necessary in determining
whether a defendant has shown ‘manifest injustice’ that would permit a modification of a
sentence. Hart, 116 Nev. at 563-64, 1 P.3d at 972. In Hart, the Nevada Supreme Court stated:

“Application of the doctrine to an individual case may require consideration of several factors,

15
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including: (1) whether there was an inexcusable delay in seeking relief; (2) whether an implied
waiver has arisen from the defendant's knowing acquiescence in existing conditions; and (3)
whether circumstances exist that prejudice the State. See Buckholt v. District Court, 94 Nev.

631, 633, 584 P.2d 672, 673-74 (1978).” 1d.

NRS 34.800 creates a rebuttable presumption of prejudice to the State 1f “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”
The Nevada Supreme Court has observed, “[P]etitions that are filed many years after
conviction are an unreasonable burden on the criminal justice system. The necessity for a
workable system dictates that there must exist a time when a criminal conviction 1s final.”

Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the

statute requires the State plead laches. NRS 34.800(2). The State affirmatively pleads laches.

Here, there 1s inexcusable delay for seeking relief — especially because Petitioner’s
claims are meritless, which will be fully discussed below. A rebuttable presumption of
prejudice for the State arises because Petitioner brings this Petition more than a decade after
Remittitur was 1ssued on March 14, 2006, which 1s more than twice the amount of time
specified in NRS 34.800. Further, Petitioner fails to rebut this presumption. Therefore,

Petitioner's Fourth Petition is barred by laches and must be denied.

III. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE AND PREJUDICE
TO OVERCOME THE PROCEDURAL BARS

A. PETITIONER FAILS TO SHOW GOOD CAUSE
To avoid procedural default under NRS 34.726 and NRS 34.810, the petitioner has the

burden of pleading and proving specific facts that demonstrate good cause for his failure to
present his claim in an earlier proceeding or to otherwise comply with the statutory
requirements, and that the petitioner will be unduly prejudiced if the petition is dismissed. See

Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada

Dep’t of Prisons, 104 Nev. 656, 659, 764 P .2d 1303, 1305 (1988). “A court must dismiss a
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habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans, 117 Nev. at 646-47, 29 P.3d
at 523 (2001) (emphasis added).

Moreover, “to establish good cause, [petitioners] must show that an impediment
external to the defense prevented their compliance with the applicable procedural rule.” Clem
v. State, 119 Nev. 615,621, 81 P.3d 521,525 (2003) (emphasis added); See also Hathaway v.
State, 119 Nev. 248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537.

“A qualifying impediment might be shown where the factual or legal basis for a claim was not
reasonably available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court
continued, petitioners “cannot attempt to manufacture good cause.” Id. at 621, 81 P.3d at 526.
Examples of good cause include interference by State officials and the previous unavailability

of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19, 275 P.3d 91, 95 (2012).

Any delay in the filing of the petition must not be the fault of the petitioner. See NRS
34.726(1)(a).

Further, a petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); See
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 50607 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). Additionally, a claim that is itself procedurally barred cannot
constitute good cause. See Riker, 121 Nev. at 235, 112 P.3d at 1077; see also Edwards v.
Carpenter, 529 U.S. 446, 453 120 S. Ct. 1587, 1592 (2000).

As previously discussed, the Amended Judgment of Conviction does not excuse
Petitioner’s untimely filing of his instant Petition. Moreover, Petitioner does not allege an
impediment external to the defense prevented Petitioner from raising these claims in an earlier
proceeding and offers no excuse for his failure to raise said issues at the appropriate time.

Thus, Petitioner fails to show good cause to overcome the procedural bars.
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B. PETITIONER FAILS TO SHOW PREJUDICE
To establish prejudice, a Petitioner must show “‘not merely that the errors of [the
proceedings] created [the] possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the State’s proceedings with [an] error of constitutional
dimensions.’” Hogan, 109 Nev. at 960, 860 P.2d at 716 (quoting United States v. Frady. 456
U.S. 152, 170, 102 S. Ct. 1 584, I 596 (1982)). Bare and naked allegations are insufficient to

warrant post-conviction relief, nor are those belied and repelled by the record. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984}. “A claim is ‘belied” when it is contradicted
or proven to be false by the record as 1t existed at the time the claim was made.” Mann v. State,

118 Nev. 351, 354, 46 P.3d 122§, 1230 (2002).

Additionally, for a petitioner to demonstrate prejudice, he or she must show “not merely
that the errors of [the proceeding] created possibility of prejudice, but that they worked to his
actual and substantial disadvantage, in affecting the state proceedings with error of
constitutional dimensions.” Hogan v Warden, 109 Nev. at 960, 860 P.2d at 716 (internal
quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545 (2001). To the

extent Petitioner argues that his claims raised herein show prejudice, his claim fails because

they are without merit.

i.  The District Court did not Err in Dismissing the Jury During the Penalty
Phase

Petitioner alleges the District Court erred in dismissing the jury during the penalty phase
and by sentencing Petitioner in violation of NRS 175.552 because the parties did not stipulate
to waive the separate penalty hearing. Petition at 7-7d. Petitioner further alleges that the
District Court’s “abuse of discretion was vindictive and inappropriate” because Petitioner
repeatedly refused to testify against his co-defendants. Petition at 7d.

NRS 175.552 in part reads:

I.  Except as otherwise provided in subsection 2, in every case in which there is
a finding that a defendant 1s guilty or guilty but mentally 1ll of murder of the

18
474




R R e Y . I ot

I~ I~ I I 2 2 2 ) [ o) [a— [a— [a— [a— [a— [— [— [— [— [—
20 ~1 o T E=N T 2 — = o @] -1 o Uh FN L o] i o

tirst degree, whether or not the death penalty is sought, the court shall
conduct a separate penalty hearing.

II.m In a case in which the death penalty is not sought ... the parties may by
stipulation waive the separate penalty hearing required in subsection 1. When
stipulating to such a waiver, the parties may also include an agreement to
have the sentence, if any, imposed by the trial judge. Any stipulation pursuant
to this subsection must be in writing and signed by the defendant, the
defendant’s attorney, if any, and the prosecuting attorney.

Here, Petitioner’s claim is belied by the record. On the first day of the jury trial, defense
counsel placed on the record that the parties stipulated to waiving the penalty hearing and that
sentencing would be up to the Court. See Jury Trial Day 1, March 29, 2004, at 3. The Court
then confirmed with Petitioner, if he was in agreement and understood the consequences of
the stipulation. Id. Therefore, Petitioner’s claim 1s meritless and should be denied.

Likewise, Petitioner’s claim regarding the Court’s actions as “vindictive and
inappropriate” is also belied by the record. In support of this claim, Petitioner argues that “the
State forcibly transported Villaverde from the maximum security at Ely State Prison, Nevada,
in an attempt to coerce Villaverde to testify against codefendants.” Petition at 7d. Petitioner
further alleges that “trial Judge imposed harshly, severe maximum sentences as a tactical
maneuver, and/or fear factor to compel Villaverde to turn evidence[] on behalf of the State
against Codefendants.” Petition at 7d. Petitioner cites to the February 7, 2005 Court Minutes,
which relate to his previous co-defendant, Rene Gato’s (hereinafter “Gato™) jury trial, in
support of his frivolous claim. A review of the February 7, 2005 Court Minutes demonstrates
Petitioner’s claim is simply not correct as the Minutes state, “Deft. was transported ... with
the knowledge and consent of counsel.”

It is noteworthy that Petitioner had already been convicted and sentenced by February
7, 2005, at which point his appeal was pending. Accordingly, the District Court had already
sentenced Petitioner within the statutory constraints. Moreover, the Court Minutes indicate
that the State extended an offer to Petitioner who was transported from Ely State Prison to
Court to appear at Gato’s trial - with the knowledge and consent of Petitioner’s counsel. See

Jury Trial Transcript, Feb. 7, 2005, p. 76-77 in Case No. C191012-1. As such, Petitioner was
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not forcibly brought to court. After Petitioner reiterated that he did not want to accept the
State’s post-trial negotiations to testify even with immunity at Gato’s trial, Petitioner was
transferred back to prison. No one forced Petitioner to testify nor did the District Court impose
a sentence as strategy to coerce Petitioner to testify. Thus, this claim should be denied.
ii. Petitioner’s Sentence for First Degree Murder Should Not be Modified

Petitioner claims his sentence for First Degree Murder should be modified for two (2)
reasons. First, NRS 200.030 is ambiguous. Petition at 8. Second, the State dismissed several
charges in co-defendant’s case. Petition at 8b. According to Petitioner, NRS 200.030 i1s
ambiguous because it details different degrees of murder, and despite acknowledging that the
“theories are clear,” Petitioner claims the statute ““lends itself to two or more reasonable
interpretations.” Petition at 8a. According to Petitioner, “all types of murder require the
presence of malice aforethought. However, the record reflects the State’s concession after
Villaverde’s trial/sentencing that his codefendant Roberto Castro committed the homicide
without malice and deliberation.” Petition at 8a. Essentially, Petitioner argues that because his
co-defendant, Castro, entered a guilty plea agreement for voluntary manslaughter, Petitioner’s
first degree murder conviction cannot stand as the State “admi[tted] Roberto Castro was the
one whom committed the homicide.” Petition 8b.

In general, a district court lacks jurisdiction to modify or vacate a sentence once the
defendant has started serving it. Passanisi v. State, 108 Nev. 318, 322, 831 P.2d 1371, 1373
(1992), overruled on other grounds, Harris v. State, 130 Nev. 435, 446, 329 P.3d 619, 627

(2014). A motion to correct or modify an illegal sentence may only challenge the facial legality

ot the sentence: either the district court was without jurisdiction to impose a sentence or the

sentence was imposed in excess of the statutory maximum. Edwards v. State, 112 Nev. 704,
708, 918 P.2d 321, 324 (1996).

A district court does have inherent authority to correct, vacate, or modity a sentence
where the defendant can demonstrate the sentence violates due process because it is based on
a materially untrue assumption or mistake of fact that has worked to the defendant’s extreme

detriment. Edwards, 112 Nev. at 707, 918 P.2d at 324. However, not every mistake or error
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during sentencing gives rise to a due process violation. State v. Dist. Ct. (Husney), 100 Nev.

90, 97, 677 P.2d 1044, 1048 (1984). The Nevada Supreme Court has emphasized that a

“motion to modify a sentence is limited in scope to sentences based on mistaken assumptions
about a defendant’s criminal record which work to the extreme detriment of the defendant.”
Edwards, 112 Nev. at 708, 918 P.2d at 324.

NRS 200.030 is not ambiguous. A statute is ambiguous if “it is subject to more than

one reasonable interpretation.” Hobbs v. State, 127 Nev. 234, 237, 251 P.3d 177, 179 (2011).

The statute 1s clear as it defines the degree of murders and only offers one reasonable
interpretation per definition. Petitioner’s claim 1s predicated on his misunderstanding that his
co-defendant’s proceeding has an effect on his case, which it does not. Both defendants were
originally charged with Murder with Use of a Deadly Weapon as the direct perpetrator and
under the same criminal theories of liability: directly committing the crime, aiding and
abetting, and conspiracy. Information filed March 25, 2003, at 2. Together, they were bound
up to District Court on all charges. Id. The only difference is that Petitioner chose to go to trial
on the charges in the Information, while Castro chose to enter into a plea agreement where the
theories of liability were the same. See Guilty Plea Agreement (“GPA”), Case C191012C.
Additionally, as discussed above, this Court and the Nevada Court of Appeals have already
adjudicated that “Villaverde's co-defendant's Alford plea to lesser charges did not demonstrate
Villaverde was factually innocent of the charges he was convicted of.” Sally Villaverde v.

State, Docket No. 77563-COA (Order of Affirmance, May 21, 2020).

Petitioner’s second reason tor sentence modification is that State dismissed the Robbery
and Burglary charges in Castro’s case, which violated Petitioner’s due process rights. Petition
at 8b. Again, Petitioner mistakenly relies on his co-defendant’s decision to accept a plea deal
as justification to invalidate Petitioner’s conviction. This is not a reason to modify Petitioner’s
sentence because Petitioner voluntarily rejected the State’s offer and went to trial on the
original Information whereas Castro accepted the offer. Therefore, Petitioner’s sentence
should not be modified, and Petitioner has failed to show prejudice to overcome the procedural

bar.
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II1. PETITIONER IS NOT ENTITLED TO APPOINTED COUNSEL
Petitioner requests the appointment of counsel because of complex issues and
Petitioner’s “first language Spanish may represent a language barrier.” See Motion, at 3.
However, Petitioner is not entitled to appointed counsel.
Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-

conviction proceedings. See Coleman v. Thompson, 501 U.S. 722, 752, 111 S. Ct. 2546, 2566

(1991). The Nevada Supreme Court similarly observed that “[t]he Nevada Constitution...does
not guarantee a right to counsel in post-conviction proceedings, as we interpret the Nevada
Constitution’s right to counsel provision as being coextensive with the Sixth Amendment to
the United States Constitution.” McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258
(1996). McKague specifically held that with the exception of NRS 34.820(1)(a) (entitling

appointed counsel when petitioner i1s under a sentence of death), one does not have “any
constitutional or statutory right to counsel at all” in post-conviction proceedings. Id. at 164,
912 P.2d at 258.

The Nevada Legislature has, however, given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true, and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the petitioner is unable to pay the costs
ot the proceedings or to employ counsel. If the court 1s satisfied
that the allegation of indigency is true and the petition is not
dismissed summarily, the court may appoint counsel to represent
the petitioner. In maf(ing its determination, the court may consider,
among other things, the severity of the consequences facing the
petitioner and whether:

(a) The 1ssues presented are difficult;

(b) The petitioner is unable to comprehend the proceedings; or
(c) Counsel is necessary to proceed with discovery.

{emphasis added). Accordingly, under NRS 34.750, it is clear that the Court has discretion in
determining whether to appoint counsel.

More recently, the Nevada Supreme Court examined whether a district court
appropriately denied a defendant’s request for appointment of counsel based upon the factors

listed in NRS 34.750. Renteria-Novoa v. State, 133 Nev. 75, 391 P.3d 760 (2017). In Renteria-
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Novoa, the petitioner had been serving a prison term of eighty-five (85) years to life. Id. at 75,
391 P.3d at 760. After his judgment of conviction was affirmed on direct appeal, the defendant
filed a pro se postconviction petition for writ of habeas corpus and requested counsel be
appointed. Id. The district court ultimately denied the petitioner’s petition and his appointment
of counsel request. Id. In reviewing the district court’s decision, the Nevada Supreme Court
examined the statutory factors listed under NRS 34.750 and concluded that the district court’s
decision should be reversed and remanded. Id. The Court explained that the petitioner was
indigent, his petition could not be summarily dismissed, and he had in fact satisfied the
statutory factors. Id. at 76, 391 P.3d 760-61. As for the first factor, the Court concluded that
because petitioner had represented, he had issues with understanding the English language
which was corroborated by his use of an interpreter at his trial, that was enough to indicate that
the petitioner could not comprehend the proceedings. Id. Moreover, the petitioner had
demonstrated that the consequences he faced—a minimum eighty-five (85) year sentence—
were severe and his petition may have been the only vehicle for which he could raise his
claims. Id. at 76-77, 391 P.3d at 761-62. Finally, his ineffective assistance of counsel claims
may have required additional discovery and investigation beyond the record. Id.

Pursuant to NRS 34.750, Petitioner has not demonstrated that counsel should be

appointed. Unlike in Renteria-Novoa, Petitioner’s Fourth Petition should be summarily denied

for several reasons, including, but not limited to, his Petition being time-barred, successive,
barred by laches, and his claims being waived as well as meritless.

Notwithstanding summary denial, Petitioner’s request should still be denied as he has
failed to meet any of the additional statutory factors under NRS 34.750. While the severity of
the consequences may be significant, the issues Petitioner presents are not complex. His first
claim, that neither he nor the parties stipulated to waiving the penalty phase, is belied by the
record. The Court even addressed the matter with Petitioner. As to his claim of sentence
modification based on Castro’s subsequent plea, that claim is also meritless. Petitioner has
previously raised this claim and this Court denied it on the merits on April 23, 2019. The

Nevada Court of Appeals affirmed the District Court’s judgment. Sally Villaverde v. State,
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No. 78725-COA March 12, 2020. Notably, this is Petitioner’s Fourth Petition. The issues he
presents are not complex; rather, Petitioner fails to accept responsibility for his actions and the
fact that the law can hold him responsible under multiple theories of culpability. Therefore,
the issues presented are not difficult.

Additionally, there has been no indication that Petitioner is unable to comprehend the

proceedings. Unlike the petitioner in Renteria-Novoa who faced difficulties understanding the

English language, here Petitioner has failed to demonstrate any 1nability to understand these
proceedings. Although Petitioner sometimes used a Spanish interpreter, Petitioner has
demonstrated that that he can comprehend the proceedings. Post-trial, Petitioner has filed
several Petitions for Writ of Habeas Corpus, citing to the proper authority for the issues he
claims. Further, Odyssey does not indicate that he had an interpreter at the Evidentiary Hearing
held regarding his First Petition. Therefore, Petitioner does not have a language barrier and 1s
able to comprehend the proceedings.

Finally, counsel is not necessary to proceed with further discovery in this case. The
claims Petitioner raises are without merit and are easily negated with the record, such as his
first claim regarding an alleged failure to stipulate to waive the penalty phase. Petitioner’s
second claim regarding sentence modification also does not need additional discovery as the
law does not offer any reason to modify his sentence. Due to habeas relief not being warranted,
there is no need for additional discovery, let alone counsel’s assistance to conduct such
investigation. Therefore, Petitioner’s request should be denied.

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING
Petitioner requests an evidentiary hearing. Motion at 1. Petitioner, however, fails to
show that an evidentiary hearing is warranted.
NRS 34.770 determines when a defendant is entitled to an evidentiary hearing.

It reads:

1. The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine
whether an evidentiary hearing is required. A petitioner must
not be discharged or committed to the custody of a person other
than the respondent unless an evidentiary hearing is held.
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2. If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing.

3. If the judge or justice determines that an evidentiar%f hearing
is required, he shall grant the writ and shall set a date for the
hearing.

(emphasis added). The Nevada Supreme Court has held that if a petition can be resolved

without expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110

Nev. 1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356,46 P.3d 1228, 1231 (2002).

A defendant is entitled to an evidentiary hearing if his petition is supported by specitic factual
allegations, which, if true, would entitle him to relief unless the tactual allegations are repelled
by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove v. State, 100
Nev. 498, 503, 686 P.2d 222, 225 {1984) (holding that “[a] defendant seeking post-conviction

relief is not entitled to an evidentiary hearing on factual allegations belied or repelled by the
record”). “A claim is ‘belied” when it is contradicted or proven to be false by the record as it
existed at the time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002). Itis
improper to hold an evidentiary hearing simply to make a complete record. See State v. Eighth

Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court

considered itself the ‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as
complete a record as possible.” This is an incorrect basis for an evidentiary hearing.”).

Here, Petitioner 1s not entitled to an evidentiary hearing because his Petition 1s not
supported by specific factual allegations that entitle him to relief as his claims are belied by
the record and are barred by the law of the case doctrine. Because Petitioner’s claims are
meritless, holding an evidentiary hearing would only expand an already thorough record,
which 1s an incorrect basis for holding an evidentiary hearing.

/
/
/
/
/
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CONCLUSION

For the tforegoing reasons, the State respecttully requests this Court DENY Petitioner's
Fourth Petition for Writ of Habeas Corpus (Post-Conviction) and Motion to Appoint Counsel
and Evidentiary Hearing Request. Additionally, the State also respectfully request its Motion
to Dismiss Pursuant to Laches be GRANTED.

DATED this 24th day of June, 2022.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #1565

BY A/ Taleen Pandukht
TALEEN PANDUKHT
Chief Deputy District Attorney
Nevada Bar #05734

CERTIFICATE OF MATLING

I hereby certify that service of the above and foregoing was made this 24th day of June,

2022, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

SALLY VILLAVERDE, #81701
S.D.C.C.

POX 208

INDIAN SPRINGS, NV 89070

BY _ /s/E. Del Padre
E. DEL PADRE
Secretary tor the District Attorney’s Office
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STATE OF NEVADA, ss.

I, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED."
Judgment, as quoted above, entered this 13th day of June, 2022,

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
July 08, 2022.
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IN THE CQURT OF APPEALS OF THE STATE OF NEVADA

SALLY DORIAN VILLAVERDE, No. 84026-COA
Appellant, . -,

vs. { SN =3 '} ‘
THE STATE OF NEVADA, | F ELED
Respandent W13

ORDER OF AFFIRMANCE

Sally Dorian Villaverde appeals from an order of the district
court denying a postconviction petition for a writ of habeas corpus filed on |
October 4, 2021, Eighth Judicial District Court, Clark County; Tierra
Danielle Jones, Judge. |

Villaverde filed his petition more than 15 years after issuance
of the remjttitur on direct appeal on March 14, 2006. See Villaverde v. State,
Docket No. 43443 (Order of Affirmance, February 15, 2006). Thus,
Villaverde’s petition was untimely filed. See NRS 34.726(1). Moreover, |
Villaverde’s petition was successive because he had previously filed a
postconviction petition for a writ of habeas corpus that was decided on the
merits.! See NRS 34.810(1)(b)(2); NRS 34.810(2). Villaverde’s petition was |
procedurally barred absent a demonstration of good cause and actual
prejudice. See NRS 34,726(1); NRS 34.810(1)(b); NRS 34.810(3), Further, -

because the State specifically pleaded laches, Villaverde was required to

18ee Villaverde v. State, No. 51000, 2010 WL 8271248 (Nev. May 10,

2010) (Order of Affirmance). Villaverde also filed a second petition that was
denied as procedurally barred. See Villaverde v. State, No. 77563-COA,

2020 WL 399170 (Nev. Ct. App. Jan. 22, 2020) (Order Granting Rehearing
and Order of Affirmance).
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overcome the rebuttable presumption of prejudice to the State. See NRS
34.800(2).

Villaverde argues that the district court erred by denying his |
petition as procedurally barred because an amended judgment of conviction
adding credit for time served was filed o June 14, 2021. Specifically,
Villaverde argues that NRS 176.105(d) requires‘that the “exact amount of

credit granted for time spent in confinement before conviction” must be

included in the judgment of conviction. Further, he argues that the failure

to include credit for time served in the judgment of conviction rendered the
judgment of conviction invalid similarly as to when the amount of
restitution is not included in the judgment of conviction. See Whitehead v.
State, 128 Nev. 259, 262-263, 285 P.3d 1053, 1055 (2012) (interpreting NRS
176.105(1) and holding that a judgment of conviction is not final when the
judgment contains an indeterminate restitution requirement). Thus, he
argues, the one-year time period for filing' a petition began when the
amended judgment of conviction adding credits for time served was filed
and any previous petition filed could not be used to find that his current
petition was successive.

Since Whitehead, the Nevada Supreme Court has held that
where a defendant is convicted by jury verdict, the finality of the
subsequently entered judgment of conviction would not be determinative of
this court’s jurisdiction because a defendant can appeal from a jury verdict.
See Wiiter v. State, 135 Nev. 412, 415, 452 P.3d 406, 409 (2019). Further,
the court held that a “defendant [cannot] treat a judgment of conviction with
an indeterminate restitution provision as final by litigating a direct appeal
and postconviction habeas petitions only to.later change course and argue
that the judgment was never final.” I1d.

We agree that the failure to include the credit: for time served |
could have affected the finality of Villaverde's judgment of conviction.

2
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However, like the appellant in Witter, Villaverde was convicted pursuant to
ajury verdict, and he was able to appeal from that verdict pursuant to NRS
177.015(3). Further, as in Witter, Villaverde litigated a direct appeal and
two previous postconviction petitions, and he did not challenge the finality

of his judgment of conviction on the ground that the judgment of conviction

‘was not a final judgment for its failure to include credit for time. served,

final and that the subsequent proceedings were null and void for lack of
jurisdiction.” Id. at 416, 452 P.3d at 410. Because all of Villaverde's
underlying claims in his petition related to his original j'udgment of
conviction and not the amended judgment, his petition was procedurally
barted, Seeid. at 416-417, 4562 P.3d at 410.

Villaverde also argues the district court érred by denying his
petition without allowing him to respond to the State’s assertion that
statutory laches applied. The ‘State filed its response to the. petition on
November 18, 2021, and stated it sent the response in the mail the same
day. The district court denied the petition at a hearing on December 6,
2021, exactly 18 days later and on the final day Villaverde could have filed
a reply, See NRAP 26(a) (extending the NRAP timing rules to statutes that
do not specify a method of computing time), NRAP 26(c) (allowing an extra
three.days for service by paper); NRS 34.760(4) (allowing 15 days to respond
to a motion to dismiss); NRS 34.800(2) (stating that a petitioner must be
given an opportunity to respond to allegations regarding laches). Therefore,
the district court erred by ruling on the petition prior to giving Villaverde
the full 18 days to respond to the laches argument. However, we conclude
the error was harmless because Villaverde did not attempt to respond to the
laches argument in a late-filsd response below nor does he specify on appeal

what his argument would have been in response to the State’s laches
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