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argument. See NRS 178.598 (“Any error, defect, irregularity or variance
which does not affect substantial rights shall be disregarded.”).

Finally, Villaverde argues the: district court erred by denying
his request for the appointment of postconviction counsel and for an |
evidentiary hearing. NRS 34.760(1) provides for the discretionary
appointment of postconvietion counsel if the petitioner is indigent and the |
petition is not summarily dismissed. Here, the district court found the |
petition was procedurally barred pursuant to NRS 84.810(2) and declined
to appoint counsel. Because the petition was subject to summary dismissal, |
see NRS 34.745(4), we conclude the district court did not abuse‘its discretion |
by declining to appoint counsel. Furthes; because Villaverde was unable to
overcome the procedural bars, Villaverde failed to demonstrate the district |
court erred by failing to conditct an evidentiary hearing concerning his
underlying claims. See Rubio v. State, 124 Nev. 1032, 1046 .53, 194 P.3d
1224, 1234 n.53 (2008).

Having concluded the district court did not err by denying
Villaverde's petition as procedurally barred; we ’

ORDER the judgment of the district court AFFIRMED.

pa ,CJ.
Gibbons
Tao Balla
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SALLY DORIAN VILLAVERDE, Supreme Court No. 84026
Appellant, District Court Case No. A780041,8481042
VS,
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: July 08, 2022
Elizabeth A. Brown, Clerk of Court

By: Andrew Lococo
Deputy Clerk

cc (without enclosures):
Sally Dorian Villaverde
Clark County District Attorney \ Alexander G. Chen
Hon. Tierra Danielle Jones, District Judge

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the

REMITTITUR issued in the above-entltled cause, on JUL-1-1-2022
HEATHER UNGERMANN

Deputy District Court Clerk

RECEIVED
APPEALS

JUL 11 2022 1 22-21538

CLERK OF THE RT
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Post Office Box 208, S.D.C.C.
[ndian Springs, Mevada 89018
IN THE té&m’“ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF _CLARK
|
YTATE OF NEVADA |
- Plaintaff,
Vs, Case No. A4g-TR004| “w
D N ey @Rz
SALLY D ALLLANERDE epe.No._X___
Defendant. Docket
NOTICE OF APPEAL
_NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant,
SAEY_D. M AANERDE , in and through his proper person, hereby

appeals to the Supreme Court of Nevada from the ORDER denying and/or

dismissing the
PETATION FOR WRIT O0F UAREAS CORPuS LP0ST= LanvieTion)

ruled on the _wt_day of July , 2022,

Datedthis 26 dayof _Jux " L2022

es ecrtully tted,
RECEIVED - lﬁﬁéj :@ 4+ V700

AU 022022 L
CLBRK OF THE COURT
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8/3/2022 9:32 AM

Steven D. Grierson

- CLERK OF THE CO

SALCD. YMLAVERDE {DNLBLTON w Eﬂ“‘!‘-’
" Petitioner/In Propia Persona

Post Office Box 208, soce

Indian Springs, Nevada 89070-0208

-

IN THE iiﬁ\m\ JUDICTAL DISTRICT COURT OF THE STATE OF NEVACA

IN AND FOR THE COUNTY OP clacx

STATE OF ME VADA ‘ i
Plaintiff, :
A9 -FBADAV-\
.Vs; ' CASE No. 0ACA 1G22
DEPT.No. X
SAU D, WiliaveRpe

Defendant. ]

DESIGNATION OF RECURD CN APDEAL
TO=_ Sttt D Viliavende ¥ 81101
a1t _BY Dox 7o% . - e — o
iniTan Sering Ny 84575

The above-

named Plaintiff hereby designates the entire record of
above-entitled case,

he
to include all the Papers, documents, pleadings, and j

transcripts thereof, as and for the Record on Appeal.

DATED this . 26th

day of duly 2022 .

RESPECTFULLY SUBMITTED 8y:
T T LAV D AT

SO D Vil Averde 3 81701

Plaintiff/In Propria Persora
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CERTFICATE OF SERVICE BY MAILING

I, Sa o, g ERDE , hereby certify, pursuant to NRCP 5(b), that on thjg Uth

day of  Ju\d , 2022, I'mailed a true and correct copy of the foregoing, *
_-ﬁ—‘_____

"

NOTALE 0F APVeal

by placing document in a sealsd pre-postage paid envelope and deposited sajd envelope in the
United State Mail addressed to the following:
|

9‘1\\“.‘\ \} tgsLi&l!__i\'nr’f fmd
> eink Qnuu\"[ NV

y H e
V_SaiNg
CC.FILE
DATED: this 3hth dayof Julx ,2022 .
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nlLFr,n aw! f[n Propna Pcrsonam
Post Office Box 208,S.D.C.C.

IN FORMA PAUPERIS:

493




e =BTt Name —

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

Netice oF hREvEal
(Title of Document)

filed in District Court Case number A-\&-180041-w / baCiaere-2

E{ Does not contain the sacial security number of any person,
-0 R-
O  Contains the social security number of a person as required by:

A, A specific state or federal law, to wit:

(State specific law)

oor-

B. For the administration of a public program or for an application ‘
for a federal or state grant.

Aaulls 7. v[jZ_ bé £3170) | 320 2002

Signature Date

Sal D, Nillaverde e

Defen Amﬂt
Title

494



27

23

ASTA

SALLY D. VILLAVERDE,

BRIAN WILLIAMS, WARDEN,

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

Plaintiff(s), Dept No: X
ept INo:

VS,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Sally D. Villaverde
2. Judge: Tierra Jones
3. Appellant(s}: Sally D. Villaverde
Counsel:

Sally D. Villaverde #8170l

P.0. Box 208

Indian Springs, NV 89070
4. Respondent (s): Brian Williams, Warden
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV §9155-2212

A-18-780041-W -1-
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Case Number: A-18-780041-W

Case No: A-18-780041-W

Electronically Filed
8/4/2022 12:21 PM
Steven D. Grierson

CLERE OF THE COj EE
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5. Appellant(s}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: Yes, May 12, 2022
**Expires | vear from date filed
Appellant Filed Application to Proceed in Forma Pauperis: N/A
Date Application(s) filed: N/A
9. Date Commenced in District Court: August 28, 2018
10. Brief Description of the Nature of the Action: Civil Writ
Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11, Previous Appeal: Yes
Supreme Court Docket Number(s): 77563, 84026
[2. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 4 day of August 2022,

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Sally D, Villaverde

A-18-T80041-W -2-

496




b
aa‘a\i% B8 2 55555 8EBHES

(3]
=3

ZHL 5026370

w0

20
b

[\

"

At

oA

S:\m B \E‘umesmﬁ i mb%nm

- Soee ® Box 209
m a,m. svrm%s N %C\om

D\STR\%’;Y courY |

SALLY D. ILLAVERDE
|- Pettioner -

© 60 =1 S Ot N ;-e."'

—vsw‘ .

S‘ns?re OF NEVADA
: : Kmvmdm’b

CLARK COUNTY  NEVADA

‘ 'tElectronicaﬂy'Fﬂed
o 08/04/2022 R

.~ CLERK OF THE COURT

.CAS& WS A-18-780041-w/

03(_\5\\0\1 1

| DePT me

PETITIONER'S RERLY TD THE STMES RESPONSE T eem’m
%-‘m WR\T ms HAEEM cm\vuﬁ t?asr- camcmm rxm

?F_T\TEONEKS METiDN Fm PRGDUtTlDN ()= bo(_\sMENT.S'

wenl

 Comes n[«m ?c\’\\:mm@( SM.U D. \le.L\.MIERDE a.\:wa A\uhw and
noNe. ’(.\ms “mam_\u\a ﬂ‘.‘mr\i SO Srm\’ : u‘\m\r’ ’t&\eel Pd’ &\:‘mvw.r“i vefld
1 t\r\ﬂ S{'m‘ra‘s Rﬁmme 1o Pennom en wm: uF Ra\ams (lmms

(&'Bitﬁ’m\nmm\\ M\(& Pe_‘n‘nam«‘s mutmN Fom PRnDuumt& mt éoau- "

‘ﬂh’LS?.. m':\."(mhs m*L W\‘d.&e o.Nl \3’&.5?_& w &l[ \’\mﬂxmb‘s,&ﬁaumenb |
m\& mamamvxéwm oF ?omts mm& mﬁ\mm%u_a cm'ar_kd \Aare.m. N

mewu:&n\mm\/\ or meh's N\D Auwm-nes

nvzmnmw DOESN'T WANE ANY vmbim A??EAL» f
?A’A’(M\M 3 \\UL\)‘{ iv\i-wm:vxﬁ %\u_\’ 0 \Suvu_ \3;20"73 TWE I\E\m‘bé\ _SuPQv;ME usut\\
a%iueé ﬁs m‘bER n¢ ACELRMANCE . m’ mse N& B%’Lb &n& ‘rawn{b\'u( ‘Mu.‘k %ne.un assw.ﬂ

cx\mm\‘[ ’d«m& "ﬂms me* ‘n&\m '\})uhsa;c"wﬂ \’e. 'i’mc?aA mxﬂ\ 1c&\\s CaS(’_r




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

I- R’PET&T'EDNER\S FouRTH PETITION 1S NOT PROCEDURALLY DAL,
Pertltonee Confond Ther Yhte Cowd should vedoct The S\‘cd’ el asumeia te-

u&’gy\s feorgdure WAL, freet. Tue STATE odwmit That Petitieneds ém&smm‘\

J

8¢ Lonvichion wWos amended bj this Court s dune \4,1&7_'\."\\\1.&, Wheee o Potibiod

wee's habens aptlicotion \‘_'z‘\u.\\o.mi\es o New v}.\Lé\m'n&.'\t for the Fived \’iwu.)t\:
U

16 wel Secend 8 Nwccegside under 28 WS.0S $2244(8), Sez MACWeed V. Pafler-

Son 5B s 320,130 Sct 2389 ,133 LEL 24 591, 201, Wentzel & Newan, 674 €21 104
(ot Civ. 2012), Gewroles V. Shorwan 839 Ead w3, 2007 19 APP Lexis 9881,
tebibioner Siled hes Paichion on Nan V22011, Wence o we we'l within oo Yeog

St The Hime his dadgmmedt 06 Convickion \wies “Aenended” and the reasow

Wiy e Mudament 86 Condicion (300) was fwmended. becanse Provious dsc
R) J

woae iv\\\‘m\jé, Pore NRS \%;@55) T Bce;_\‘:f)w& J0C I ot TF_(;\LL\’G_A
hva dnil Tieme Credit , becouwse Wos imerePerd Aen‘x'au\ 5\9’ The S."_vf’m\dmj l}u\i-.l‘.‘\.( ¢,
Nep. [SQV\.’%&\'\C((\S \\P_ﬁ_r’.'v\% \'\O_\A. an dune 'BJ’)_hhth, The ({_\Qé\jg_ \{'ia\m\—my\ \WES Wevey

& Surivendr E\ﬂ‘or) @ep_ (ﬁuh;;.me wel deder of ofFiemance of Crse NO.B4H2DY.

Tue athte indicoye thece s we al basis forcunning the ane-Toar Lime

Limib Erem The Bling of Hhe Amended Jodameat oe Conviction. nad jm.sa:\ s

J ~ ]
contldgsis, W dohnSon W STsfe ond whiteheat U sinie (at ?Sq Line a—ﬂ). owever,

the above &‘fﬁs&.mem’t is Contradicted W the Stofe own admisaion that vndea
NRS 17708 (3) “an amended &u,&jme:ﬂt ot Conviction 15 Substuntively aepea-
Loble: (ot e Line1d). |

then Loncluded {\ma,*%;‘(ke arreal is limiked anly To tasues m‘ISInﬁ From the -
oomendment” based s acquvedt b Witled vstale 138 ev 412.AT6-17 452 R34 40,

Atp (2610).
pefificwer Cordend ) Hrak Yhe ateke’s velame ow the above Cace §s tmersber aad 18 (ol

o ¥ veviouns Cedoral Case \.&mg Wherens ) e u.S Suerame Cowed rwu& the Ninth Cietst
Coust 0¢ atpeald \nad Peevicusly helddhat , ¥ the basic Lu\éina e Magmné” wwst
extend 16 Coses in wihichk the namecicolW Second Belilion (‘_\n@\\emsac\ wadistorbed

fos

o -



WO 00 I & Ot S N =

I I S S O S S T S S S VO S o
= S O 0 2 O ot kW N - O

RN R R R R

5

|| Sevtence. Becaunse The velarant Sentence under Mm\x)wcm\ €s Fhe one T Pursuant”

farts et the &u&3m£n’c Vecaunse MA.BU\!MA \w_iu‘we_e Covvks to “inlerPrel Suctessive
applications with cesveck & the ‘\ué' wenk e_\\a\\m%u\ and net with vestect
| ¥ Yovbicalar CowmiPonents ok that &uésm&w‘"{tl W Cemphasie odled) %m\'iyxj Johnsen
Vs Weitked Stafes, b1s F30 41 4k L2d i 2046), a_\\’\r\c.\x.s\t\ n Sewe. Cases Fhis wodld alew
Petitioners o nmumber ot trporfumities % coise the Same aims in Vocious Fedoval
Pekitions ,this Coard W_u%m“s'ma hak this vesalt Wos Consistest withh Maﬁm.»j\ )

wWhich Ve sapveme Cousl tedected a'tve oevertaniky m\e_:' il ‘“ms) as \0“3 &5 theve

hos been & New Ensru\m\‘mg Su&(jmx;nk;" o ‘Pﬁlsbﬂtf’ﬁl Su\ﬁ;".ﬁiu&vk Pebibion Lol
b Second b€ SwCcessive.  See. Mrbwosd V. Paflesan 5ot ud 3, \éu ScX 2388, \13 L
20 S&L 2010, Wesdzel ¥ Neven, 674 a4 (24 (At Lie 200D), - Gonznlez %hmmm,zm
ws AvP. texis 21065 (4h Ve ColiDec 2220, Turner V. BAker AVLE2A 230, 204 US ke
Lexis V280, MARALES N SweRmMAN 449 E.2d 474, 2020 WS AW Lexts B, '
His Coud Lon Sez, Thaf Pebfiomer's Cose is Suveorted b1 WS Sulreme Couds culing -
avd Edecal Case Law., Beace The Shatels velfance w Wilkir s Gvacraled \ﬁ’?_a;lu_m\
lawi ond Beecedents. e Subreme Coud ot Nevoda Laveicicusly and iverotecly fefuse

T vecsgnize, ok Tthe Fhvase Seesnd or Successive wast be wmtecbreted with vested

15 e dadawment Lkm\\a“jeé ."(\\us,\r\\\,\ua faeke 15 6 vewl \)u&s:)mmt -2-.&&«\!@2\6 .
\m‘Yme_e_vx Ao Tard M\.\w_ns \’c"?kimxs Yhe Tehhiln (‘_\'\a“zv\(jﬁ'nﬁ tae \”esu\ﬂnQ 2w

\\‘Lc\&meﬁt s ool Second 07 Quccessive aball. Mabwood Suwg.,; wn fact e Subrame

Court ot Mevada ﬁ\le..\?\l‘m‘(u“, o towrt'e wealcalabion and allevakion of the number
e Time-Secved e oiit\ar Similar Ceedibs awovded 16 o tebibiner tonstitutes a
mé_l,\u L\.\L&Smg_v\’(, he WS Supreme Loudd has direched Yot ~Hhe ée\n:*e_“ce.is the ‘Eu(&jmux
in 2 Criminal Case. Buvkon Voakewart - 544 ws 147,156, 27 5,05 1%, ol LéA», zA b2%
(206) Derewnnn . united- shakes, 202 1.5, 240,212 58 S.ch. 164, 82 Led s (14390, A Such
B C\m_\nﬁa B o defondavd’™s Senfence 1< a ciumﬁa 5 his J-«\Aﬁmwt, Wendor NWQAL‘
Law _Q% ace Taek of that Sevtence and o Courts alferntion nethe viamber st

Qm&i\’.s owsovded 16 o defendant chmpges bath the Ab@m‘n‘m and Ledalibr ot his

3
499

—=




10
11

12

13
14
15
16
17
18
19
20
21
22
23
24
25
26

277

28

To Whidh awn individoal i held Vin AR :' Such an alferation Consthutes 0 e,
i’vx\'m\xuﬁ\r\a \\\Q\jmm'%. Ser Gowroles L Shoeman 20V U5 ApP. Lexis 73 068 (4t ik,

Cal Dec 2a 2613\,

Pelitienecs Scatencina \\que. Dovamitied gctee by &uv[ ‘w\s Ceedd Cor Gime Secved, Per |
' D

$ 0 . ’
NRS V3@ 05, AL Credils wian be veflecked ia Mbendunis a\.,ukjw\ams( bt ConViction”,
thus, s Condk Bmendad X\A:Xmavi' Db Lurc&?n\c) Reditioner Credik fordime Sected Sre

WS On imluf\'(é &a.s?s fov tneaevoks q Yhe fotondod c-mé\ ?ra\li‘r&o;s o New and

Walid ‘ms(ax\(a_vﬁv\s Jadamevt & which Yoo AL(:LVLAG.V\‘\' e Rl tn Cudady” M&o 5&‘7

TUANER U BAKER Q12 €34 \23%, 20¥.

“\ML\:ML‘ Roc ol ahove tensons Pekitioverds Pekikion Soc weil of hahens Lovtus [ fasy-

tendiction Sheddd be Yeeatel o Wi Gt febion T;\m\\ma‘mg < oned Amended Mids
vaastt 006 Pencedorally bacee ) jaor Sueeleeive, trew't Wotved For baiture B catse
T bivedt nevedd o Previcus Woek-convickions Yalbeas.

T Pebitionet’s Subekaotial clatms are wad basced by The Lo abve CASe AND Res-
dudicadn Deckaimes.

Tais Coad Now J(‘_m See Fam Hoe w_mns, ‘t\&:d’ Pefitioner's Claimd n his \:_myjm _
Weheas CorPus hol wever been Ebigated, W 3 the fist Yime Pebibianer 55 char
'\\a_ws‘wu\x\ Tssues m\‘}‘”f&:“ﬂ fthe Vmc\’. his due Process was Violoked W the Yesal \\\xﬁﬂcb
Q_MNN\S ol Sewfemcing instead of s duct, as wandated Por MRS 135552
and the Second C\d_\‘m) ts o thalewsg ¥ the \.M{\%LLD_:}L At the \avious Hheovies
Bt turdec as sublined in NRS 200,030 4he sfakufe 15 ambiguss and \onds Neelf
£ 8e move veassnable intecerefalfions. Whereos ,&\Sh Rekiltoneds vaeaed veflecked
o DowCession wiode W The Shade wilich Waerdsd sera¥inily o8 Pebibiontre Contidion
ok Setroncet . Kt Sohedanbiod Clatms ace waise Cocthe Gk Yime .

- THE DieTRIcT BID ERR BY DSMisSiatB THE JuRY DufiNG THE BPENALTY PUkde
TWe State olleqe. thaf Pokibioner’s Clat 3¢ helied by e veconl, becounse onthe fiest
Aot 86 Hhe Juvy ‘tri.m.\, S detense Counsel” ?\ acel onthe vecond Yok the Pacties 5\’{;».1‘,;;-

bed & Nu_'\\r‘mj’ e Penalty ‘(\&mr‘\nj and Ynat 5%\'\(%(_‘\/\3 Woull he up Hoe Couet, Q}_’C

500




22
23
24
25
26
27
28

e ) . « e . .
athl Ce vw‘\d’fom and Sentenees received aleter Crom teial Counsed dated dune 4,

?3 V9 Line T-10). \-'\mmL\\'iLf) The <tate Seem o Guerloo thot Pucsuant Yo MRS 135,552
“On Lost v wWhida e deathh Penalld Ts not Sauﬁ\r\\i the Partien mod W ehivulalion

wrive The sevacate Bone\ty \\mﬁnj Tu}ru}m& w 'iu.\ﬁe.dmml. wWhen ﬁTDm\mHua

A& Sud s Woiver The Pactizs wod alss ma\ux&e An @.qve:,me,vﬁ: A howe The Sentence |

tf- any \.W\?Gsek k‘{ the ‘\'ﬂ‘n_\ Aur ‘Ll (TN Shi’u.\o.s(\w\ "?\w’ \J.u.V\\' & ‘“Ms i\.\.\nﬂu)ﬁbﬂ

mest be tn \A&\c'tm\n?) and Sli%nu‘)\ b the deFewmdanl Wis aforney it any awd The

Pase c.&mq fﬁwn&‘ﬁ

fetiriownes \_mérm& t\mﬁ fhe STate hote m‘f '?rc\nAu\ s Court with ont eN'idance. in |

Mmré,ﬂm&)“’(‘ha \:\Ku.\w_r "\‘:L\J\YNA woder $he Pravicions oo Ghe Blhove NRS &?5755?4)

e dbctrhentation ow vecsvd ) oY Si%n el uied¥en dfreewenl of YehiYionae ﬂmn\é’mﬁ
N

aes Shitlation  weive the Sevarate Rewatiy \w_n.v'mﬁ. X&m&, Counsels Verbal

s¥iouwlatien §0 ot Unlida¥e o wWaiver X6 &SL_?&VDC\'& Ranal iy \'\mr‘mﬁ.\“m@—,'ﬁ\e-

afoye's mrgumanj( s haid b fe mnv\&
Tue State L\u_'m.u\ “C\nﬁ.‘\’ Pedifionel Wl nob -‘émnb\.}‘ Troms Vocked Srmmn ELY stide

\’msm'\,-) Y= an \.\.Y\’\ﬁ'\’\')ﬁ is a\so L&\ua}e \o‘( &‘\hA@_V\Li b ‘ffLCM‘&. @n("(_‘lmvn?\ﬁ,?bkﬂ\'tb\!\-‘l(

2004, D&?\mvm'\ﬂ an DEfe wmade o€ Bne TenMear % life Sevifenc’, i &c&mmsf-
foc CasPecalion” with Yhe Prosecakion © 42aKey against both s &a{‘fmjlm\’s
See. Ed & alfach K febitioneris \m‘d—} N xatin )‘Yﬁn& Cmmée\ vetlied n o later
émsmg Q.\L\ML \4)7.&{3'5; e Qn\\mu?mﬁ ol w_cde.ivu‘n“mw uvwh_\'eﬂ Liﬂ'&( QV\"HAL ohove
ate 'Em&'ir,o_!ﬁvx% Haat Yo * ace vt tnkecested tndnking an 6% or tn T Lite in

is (ase” Cer Eshia 5 Lain Tebilioner veceived o ('_c.;rje.s?ov{&a’(\r_a from WR. Riadall
Me¥ike fria) tounsel dakzd Wavember 18,2004, in @nm‘mzj ain of the defer wmade
Wl the ®rosecution Mix?.:\/\k’a‘l\’ljrfavxa_( 8 & N\‘BE.C\'&& 'SLL G\\St} Exh. Alak 'Pa,\r“ln‘omex',t;
felor daded Decewbor 12 2004). & hic Yime neidiaee Rebeeks Casten /Rene Cato |
‘\’z_\:\((\'ov\d"% Co-defendanks weve l\:ﬁd ar Convicted,
e Stute’s bosed s acaumends 1a the Coudt minatec alleched ‘\/ ?Lt;‘(%o\nus
E_kx’Es‘t: l\/\\\\ums e Couel minales deesvit browde €ty defuled Sformation ok

501 ¢



10
11
12
13
14
15
16
17
i3
19
20
21
22
23
24
25
26
27
28

fhe hescna held an $hat dobe, Tbonec's (Mers aloched as exhibibs ok Wis

bt Peoved TheX watviole fimes he crdeched the tefec modie oy the Presecution
rost-brind ond Sentences Hhas, he wes Borcibly vemoed From The st maxiovom
Seeac as last rosort bithe S-Yakeﬁ ProGure ou Shodd Conuickion n.gu.ivxs\’ Qo-de.|
Condant Reve bife, Yewnce Ny ,T\\u Procerofinn neted ©o 0EPec o \essee Oetevse LA

X th\o_rsf 5 Q’M;sm S \J.ck et E\iu&QﬂC&C %e,e, \‘mr&p_& A(fm'\sr_n?‘\s Qa‘\b& “ée\)m‘d 0%,

2800,
1M, THTS COURT SHOGLD ORANT PETITIONERS MoTIoN FOR PRODUCTIEN OF Dnlu-

MENMTS.
peftitionee allage . dhat Theee is Cedain lontenkions w ake \&'{ the state \d‘/\?c‘n‘

ohenty S-ﬂhr‘:t? rzr Corcoborated b ane documevtalion on $he record, exanmtle,
) THe aThte Cowfends ST TRiAL CounsEl ond Pekifione \NUENL(A the Second Y\r\aéa
¢ the ttal “Sevdencing b a duryl However, Ve stnfe Ao wok Presevied asd
etidence that Such sﬁvm\m“ﬁw wes beqally and oeeietally documented in \Mﬂ:%_
os Cequived Wt sfake Lma 4t wRS 1357552,

b Tue state Cantend thatl peXitisner's “Coued minafes” Smown that he wes vot
furcdbly removed Frawn Ely state msalimum Secarddy. Howeves, Yoo sate Eoiled Yo
Provcle dhis Condd with the czcerie) Tramscrnsts o Ehe Mﬁnﬁ 1 maxe oo befer
AssesSmenl nf A\n‘_\.ms\‘.:—'_‘: Wold beduweew Pekibioner and the Proseention,

thecefore | Patitioner el -ousruLsﬁ fhis honovable Coat % Compel the s‘tdr.ﬁ .
Preduce dccumerits above W\Lv&mvw,d 83 twoot ef The sTareds (Lrﬁumm“\’s wn thaie
ResPonse 16 Petitioner’s wvit of Woheas Covbug C%sb Leniiction),

V. PeTitianew's SEnIENCE for Firsl DEGRee MURDER SHAULD RE MODIFIED.

T ae srmg m&_f that® PeVikioner nrgues that because hie (‘_r.-&hm&aﬂt_ (_a_s\’ro ente~
ced @ Sm\f(*i Heo Mrﬁm\p_\rt foc Veluafoury mmm\a_u(ih\:u Pe:\'d—mnar 5 (—‘rs’c &4*,3rea
vouder Coanc( S{—,mc\ ae Yhe state “admifed Reberto Cedr woe the one Whsm
Commitled Yhe Womicide. at Recvense (\’3 28 Line 14-VF). _
Tekibioner Contrnd That the sfate's Tnferences i« mﬁa”in?) but an attemtl A mis-

b
502




10
11
12
13
14
15
16
17

iﬁ_@_& Unic courd | ik i tekikioner is t\m\\ujmj CoAcbendonts Bobade Castads tlea
aareemaont. sud this Ts Fae From the Yruth, Tefibtoner Siwmely t:\nu.\\mjo. the state’s
i

admiaions wode wndhe Tadual basis or the tmended Tnformadion; L) rustbrial awd

Sth/x‘s(a_\ntfﬁwﬁ. Which mdicoked n Pact , thak Rebecis Cks‘w.if Comnmitied Voloniac \'\'\c.s'\-:-.\.a.\lj '

.k . . « oy - v -
Tt Xo-wst Ginthe head w6 PasSion) , Withat malice . felihera¥iog; Kiled Endnse

CAMINER O \'ﬁ “!},K_Q&N\.\n_\_ staansulsien”’ Se (Am anded informakion of ?% M Tehitioneds

Brict), these Suckaal bosis ow record Cowfirwmed Tefifione was Convicked anmd Sentenced

o Unrue assumblion 8t fucte. See Crveaphetl v. Diakaidh Courdt 4 New 41:457 vl val, 142 Queg)
(Lickeick Coort have inherent suthority 1 wodi€y Suseend or othevwice Covrest Sewntences
bosed afen mofeciotli anfrue ascumPlions ar mistukes which werk 16 "K\L exdceme Aetri-
*mex& ot ALGa.vx&u.vx‘t.

wore imerctavtiy, §8 The Tart thak an fmended infermation Suvevs@ds Preaious informa-
e Tn the C\\MSM3 decawent 5 Whereas all Yheer defendanks were r_\\c..ﬁjaé }(oﬁfﬂnzf :\J\IZ‘H/\
Siosk degoree tx\.ac&&(; ol Now Fhe verord acceded o New eef ab facks inc\icm\:iv\_tj ol

m\\“ﬁwc_e. A.?.\F—E_V\A&.V\%S Vﬁ.\‘lc‘tt.:\\’mit& Xq MAL& l‘s.\ae_ﬁu\ &n..cku ol(ﬂu,( trnthe Commission oF

%S f'n.df.‘(\ua_;\' Polibionect's Toavickions sentences veaulfrel Grom The Folony wmovdee tneru

. S~ % R . . -
fhe Lease( BtCendn ot \ia\.uv\“\m\t Mavelaa \m_‘cu, cnd We essemtialt Contradichive ) 3?\!@\

18
19
20
21
22
23
24
25
26
27
28

Gows Weoviteh b4 fhe shake ok Wis \'r‘mi. Aherekere & the state Position c,\m.\nﬁr_& aviee
Rekikioner's Ytal/ Swt\'mc?vﬁ Qamcz:&kns Pk Uastects homicide \was nm‘.%tf knw&.ismf
0o k(.r.\&a\réiu&? fotn W avecakion 86 State /velem) Lo Pebitiown 005 Conaickion < eonten
cee unhee The Clond wurdee Shabuke. Te inaetlicalle, becauce i\\a\om\—ox# Manelaagbrer
.E&mn&;( avrade The Chme Xo Felont murder. \iithout The wens Rea essential 5 tmeuke
Malice £5 dhe K;‘\\ms, See WRS 200,018, | |

This coud Should meb cost o blind e¥e 1 513\/\1@: covt Cacks sn remé,wad?iw&\ifm“{&
CoSe. Whnerens ,&\l\‘&mr_m ot bebibionera -‘(r:n's fndicated Ve affeaneted & Sove the vidinds
Lite b wnouthXe wouth ves asXaton, See (}35 Line 13-4 ol STirte's Resvonsd), afier (ashy
‘3'\'1'“_“%\&8 Rasninees . Mes Su(?j(a Line &). Hence , Ws e ng‘\nu's\:i unfair 4 Pelikione
Viliaveede Ko cemain Cowdicted awnd Senfeced o0 wuder tnthe Stest debree when

-

\

503



the sravte conceded omd Rssected was Qnmw{&&u& . L{ ‘?\_u\nt()(u Loateo \:.rd\_\j\\; wthe

1
2 haat of Passion, Svemely W doesett onake e Sense, and €9 oo Cleny Vieladion o
3 \[‘LLMIER\:EIS @\L\{\Bc&.W\e.V\‘Srm\ Riohks o€ Due Process of Law &.’\& etiuo_\ V\m}\'u}n@m ,
4 &ah\n\\s\m& W ’(\A.L fitkh and Qnuﬁ\/\’wtnﬂr\ Ikme_n&muf( X "(\'w. w5 Cons Sn\u’(\w\
5  Conclusion: -
6 WHEREFORE, - For The ‘(‘&méun‘: Auked above ceasens Tekibionzr Py s hovomble Coud
e ] e bt ik vt Ris Wabeas CorRus ErodtCawvidion) and Commate Wee-Sevkences - o -~
8 85 duee S0 O\‘& wive. ) '
o | bkl et darer Wy * Reseattulld Subwitled
{0 N Al D AN S aim _
SAL D NFUAvERE # @r70)
N eekidawer Ac¥iag Rrose e
12 e . CeRtificote of SERlicE BY MALNG 5 o _
13 || T. SAYD. Viliaverne hereky Codiby, Pursuant 1o NRer SCB Thaf ow ﬂus 4\'\& Acﬂ BY
14 1] 3uld 2022 T walled o Yvue and Covreck Covy of the le’_jo\\n ® Periilenctls Resly m
15 || 1sE_STAYE'S RESPOMSE T PETitiod FOR WRET OF HAREAS eanpus [Vost- mmv\mma\ AND YET-
16 || TWRER'S MOTION TOR PRODOCTION DOF \m__\ms_&ﬁ_. |
17 || B¥ ?\Mmcséoc\x_\w_\n’( in o Sealed \’m—\"os’tn.cje_ vatd e.vwe_\bu and Ae.?as\\’ed satd ewvels-
18 |[Pe nthe Uvided Shoke Mad adbeessed K The co\\oms. |
19 || Dstciek Moomex Mtice
| 7 20) Leats Ave
20 || e Negns;wy 8RISS
‘ 22 || el tiis ath dexee duly,2022 }
B 3 B MV D—“Mm_ Aeviol
9y Satuen, _\!BU.A\!E;RDE #1101
} Peritic Mer Mo Prober
25
‘ 26
. 27
28

B ____504._8 -




;T%m&,@/ﬂfz_%v ..#._w,%mf
CUaRee V.0 BARL 0., o
yndianm /ofsu 72 wﬁo.u\o

e UE S fis <mem 2< 850

ED

™ aGes .UK

RECEV
UL V122
01 ERK OF THE COURT

A

£1
11y
U

(23
l 2

. . . Lo ) L. o <,.. R oo B . . . -
i / b

PR SR &

T m?\rﬂ 06 thae Coudk, m,a,anr ,w.rrnﬂ

Couste

200 Lewts hve med Flase.
L Nebns NV BanT0

3

IR A mEm:xmwmwrmrmirw&u%m.«_mm:_ _wmw: :%mmx ships




R R e = Y Y

b2 [ b2 [ b2 b2 b2 [ [ —_ —_ —_ —_ —_ —_ —_ — —_ —_
20 ~1 N LA = 2 [S=] _— = D o | s %] = Lad 3 p— o

Electronically Filed

é()8.--"23r‘2022 10:40 AM

CLERK OF THE COURT

FFCO

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent

DISTRICT COURT
CLARK COUNTY, NEVADA
SALLY VILLAVERDE,
#1433466
Petitioner, A-18-780041-W
CASE NO:
V- (C-03-191012-2)
THE STATE OF NEVADA, DEPTNO: X
Respondent

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

DATE OF HEARING: JULY 13, 2022
TIME OF HEARING: &8:30 AM

THIS CAUSE having come on for hearing before the Honorable TIERRA JONES,
Dustrict Judge, on the 13th day of July 2022, Petitioner not being present and in pro per,
Respondent being represented by STEVEN WOLFSON, Clark County District Attorney, by
and through CHARLES THOMAN, Chief Deputy District Attorney, and the Court having
considered the matter, including briefs, transcripts, and documents on file herein, the Court
makes the following findings of fact and conclusions of law:
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FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL HISTORY
On March 23, 2003, Sally Villaverde (“Petitioner”) and Co-Defendants Rene Gato and

Robert Castro were charged by way of Amended Criminal Complaint with Burglary (Felony
- NRS 205.060), Murder With Use of a Deadly Weapon (Open Murder) (Felony - NRS
200.010, 200.030, 193.165) and Robbery With Use of a Deadly Weapon (Felony - NRS
200.380, 193.165). On March 21, 2003, a preliminary hearing was held, after which the district
court held all three (3) defendants to answer to the charges in district court.

On March 25, 2003, Petitioner and the Co-Defendants were charged by way of
Information with Burglary (Felony - NRS 205.060), Murder With Use of a Deadly Weapon
(Open Murder) (Felony - NRS 200.010, 200.030, 193.165), and Robbery With Use of a Deadly
Weapon (Felony - NRS 200.380, 193.165). An Amended Information, charging only
Petitioner, was filed on March 29, 2004, following the district court's granting of Petitioner's
Motion to Sever Trals filed on January 27, 2004.

On March 31, 2004, a jury trial commenced. On April 8, 2004, the jury found Petitioner
guilty on all counts, including First Degree Murder With Use of a Deadly Weapon.

On June 3, 2004, the District Court sentenced Petitioner as follows: Count | - to a
maximum of ninety-six (96) months with a minimum of twenty-two (22) months in the Nevada
Department of Corrections (“NDC™); Count 2 - to a term of Life imprisonment without the
possibility of parole in the NDC, plus an equal and consecutive term for the Use of a Deadly
Weapon; Count 3 - to a maximum on one hundred fifty-six (156) months and a minimum of
thirty-five (35) months in the NDC, plus an equal and consecutive term for the Use of a Deadly
Weapon, Count 3 consecutive to Count 2. Credit for time served does not appear to have been
awarded according to the Court Minutes. On June 10, 2004, the District Court fielded The
Judgment of Conviction.

On June 10, 2004, Petitioner filed a direct appeal. On February 15, 2006, The Nevada
Supreme Court affirmed Petitioner’s convictions. On March 14, 2006, the Nevada Supreme

Court issued Remittitur.
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On April 3, 2006, Petitioner filed his first Petition for Writ of Habeas Corpus (Post-
Conviction) (“First Petition”). On April 20, 2006, Petitioner filed a Motion to Withdraw his
Petition Without Prejudice. On April 25, 2006, the State filed its Response. On May 3, 2006,
Petitioner filed a Reply. On May 31, 2006, Petitioner filed a Supplemental Petition for Writ of
Habeas Corpus, Memorandum of Points and Authorities in Support of the Petition, and
Appendix of Exhibits.

On April 12, 2007, the District Court appointed counsel. On August 27, 2007, appointed
counsel filed a Supplement to Petitioner’s Petition for Writ of Habeas Corpus. On November
6, 2007, the State filed its Response to the Supplemental Petition. On January 10, 2008, the
District Court held an evidentiary hearing on Petitioner's ineffective assistance of counsel
claims. Following the evidentiary hearing, the Court denied the petition on the merits. On
February 26, 2008, the District Court filed The Findings of Facts, Conclusions of Law, and
Order.

On January 28, 2008, Petitioner filed a Notice of Appeal. On May 10, 2010, The Nevada
Supreme Court affirmed the District Court’s denial of Petitioner’s Petition. On June 4, 2010,
Nevada Supreme court 1ssued Remittitur.

On August 28, 2018, Petitioner filed a second Petition for Writ of Habeas Corpus (Post-
Conviction) (“Second Petition”) and Motion for Appointment of Counsel. On October 29,
2018, The State filed its Response. On November 1, 2018, the District Court held a hearing
and denied the Petition and the Motion, On December 5, 2018, the District Court filed its
Findings of Fact, Conclusions of Law, and Order was filed.

On November 26, 2018, Petitioner filed a Notice of Appeal. On October 30, 2019, the
Nevada Court of Appeals entered an Order of Affirmance. On November 20, 2019, Petitioner
submitted a Petition for Rehearing. On January 22, 2020, the Nevada Court of Appeals granted
rehearing and affirmed the district court's judgment. On May 18, 2020, the Court issued
Remittitur.

On March 26, 2019, Petitioner filed a Motion for Moditication of Sentence. The State
filed an Opposition on April 17, 2019. On April 23, 2019, the District Court denied the motion.
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On May 7, 2019, The Order Denying Petitioner’s Motion for Modification of Sentence was
filed. On May 1, 2019, Petitioner filed a Notice of Appeal. On March 12, 2020, the Nevada
Court of Appeals affirmed the judgment of the District Court. On June 1, 2020, the Court
1ssued Remittitur. On June 14, 2021, the District Court filed an Amended Judgment of
Conviction, granting Petitioner four hundred sixty-nine (469) days credit for time served.

On October 4, 2021, Petitioner filed a third Petition for Writ of Habeas Corpus (Post-
Conviction) (“Third Petition”), a Motion to Appoint Counsel and Request for Evidentiary
Hearing. The State’s Response was filed on November 18, 2021. On December 6, 2021, the
Court denied the Third Petition, Motion to Appoint Counsel and Request for Evidentiary
Hearing. The Findings of Fact, Conclusions of Law and Order was filed on December 21,
2021. On December 27, 2021, Petitioner filed a Notice of Appeal under Nevada Supreme
Court Case No. 84026. On June 13, 2022, the Nevada Court of Appeals affirmed the denial of
the Third Petition and Remittitur 1ssued on July 8, 2022.

On May 26, 2022, Petitioner filed a Motion to Correct Illegal Sentence. On June 10,
2022, the State filed an Opposition. On June 20, 2022, the District Court denied the Motion,

On May 12, 2022, Petitioner filed a fourth Petition for Writ of Habeas Corpus (Post-
Conviction) (“Fourth Petition™), Motion to Appoint Counsel and Request for Evidentiary
Hearing. On June 24, 2022, the State filed its Response. On July 13, 2022, the District Court
denied Petitioner’s Fourth Petition, Motion to Appoint Counsel and Request for Evidentiary
Hearing. The District Court granted the State’s Motion to Dismiss Pursuant to Laches.

FACTUAL BACKGROUND

In 1998, Leonel Garcia (“Garcia”) met the Petitioner and Enrique Caminero
(“Caminero”). Mr. Garcia indicated that he was good friends with Caminero. Garcia knew that
Caminero was a very successful drug dealer.

In February of 2002, just weeks before the murder of Caminero, Rene Gato (“Gato™),
Roberto Castro (“Castro”), and Francisco Terrazon (Fanciquito) approached Garcia requesting
his assistance in kidnapping Caminero. They asked Garcia to assist in setting up a meeting

with Caminero 1n a hotel room. Once Caminero arrived at the hotel, the plan was to kidnap
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him, tie him up and torture him until he revealed where his money was and who supplied him
with the drugs he sold.

(Garica was to approach Caminero because he knew Caminero trusted him. However,
Garcia warned Caminero. Garcia then contacted Caminero’s mother and the police after
hearing of Caminero’s death.

Teresa Gamboa (“Gamboa™) was the Petitioner’s girlfriend. She testified at a
preliminary hearing regarding her involvement in the death of Caminero. Gamboa testified
that she was living with the Petitioner in March of 2002. She was also acquainted with Gato,
Castro. Petitioner asked Gamboa to rent a room for him on March 5, 2002, using a false ID.
In return, she and Petitioner were to receive money.

On March 5, 2002, using Gato’s car, they drove to the Capri Motel. While traveling,
Gato asked the Petitioner how much Gamboa knew. Petitioner replied that she knew some
things but not everything. Gamboa testified that Gato had a large chrome gun. Upon arrival,
Gamboa rented a room 1n the back, as instructed, and returned to Gato’s car. Then Gamboa,
Petitioner, and his two Co-Defendants entered the room. Gamboa stayed for about five
minutes, and they returned her home around 5:30 PM.

After, Petitioner took a taser gun, and all three left Gamboa. Petitioner returned home
around 10:30 PM. Gamboa described Petitioner as being “freaked out” and pacing the room.
She also noticed that Petitioner had blood on his pants and shirt. Petitioner was saying, "he's
dead,” "No, no, I gave him mouth-to-mouth resuscitation,"” and "He was still — he was still
breathing."”

On March 6, 2002, Petitioner and Gamboa drove to California and stayed at a Motel 6,
along with Gato and Castro. At the motel, Gamboa overheard Petitioner admit to using a belt
to strangle the victim, as well as using the taser gun.

Moreover, law enforcement recovered a palm print at the crime scene during the
investigation, preserved in diluted blood. The palm print was recovered near the area where
Caminero's body was found. The palm print matched with Petitioner. Two other fingerprints

from the bathroom also matched with Petitioner.
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On February 18, 2003, a warrant was issued for Petitioner’s arrest. Las Vegas
Metropolitan Police Department officers arrested Petitioner shortly after at Alfredo Martinez's
place of residence. While in custody and after being Mirandized, Petitioner admitted being in
the hotel room when Caminero arrived there. Once Caminero arrived, a struggle ensued. They
tried to gag Caminero and bind his legs and hands. However, Gato ended up shooting
Caminero. Castro then strangled Caminero causing a gurgling sound.

Gato then instructed Petitioner and Castro to clean the room for fingerprints. Petitioner
tried wiping down most of the room. Also, Petitioner took Caminero’s SUV and other
belongings. Gamboa noticed Petitioner had 400 dollars 1n cash as well as several small gold
chains or bracelets. Gamboa indicated that Petitioner took the jewelry to a Super Pawn.

Also, Degna Ortega (“Ortega”), Caminero’s mother, testified that Caminero always
wore or had on his person the pawned jewelry. Abdirazaq Mohamed, a manager at a pawn
store, testified that Petitioner pawned several items of jewelry, described as gold chains,

shortly after the murder.

ANALYSIS
L PETITIONER’S FOURTH PETITION IS PROCEDURALLY BARRED
Petitioner's Fourth Petition is procedurally barred for various reasons, as argued infra.
The Nevada Supreme Court has held that the district court has a duty to consider whether a

defendant’s post-conviction petition claims are procedurally barred. State v. Eighth Judicial

Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The Riker Court found

that “[a]pplication of the statutory procedural default rules to post-conviction habeas petitions

1s mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

Id. Additionally, procedural bars “cannot be ignored [by the district court] when properly
raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court has granted no
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discretion to the district courts regarding whether to apply the statutory procedural bars; the
rules must be applied. Id.
This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was *“‘untimely, successive, and an abuse of
the writ” and that the defendant failed to show good cause and actual prejudice. 1d. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s
petition dismissed pursuant to the procedural bars. [d. at 324, 307 P.3d at 322-23. The
procedural bars are so fundamental to the post-conviction process that they must be applied
by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074,
A. THE INSTANT PETITION IS TIME-BARRED
Petitioner's Fourth Petition is time-barred. NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that

challenges the validity of a judgment or sentence must be filed

within 1 year of the entry of the judgment of conviction or, if an

appeal has been taken from the judgment, within 1 year after the

Supreme Court issues its remittitur. For the purposes of this

subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a)  That the delay is not the fault of the petitioner; and
(b)  That dismissal of the petition as untimely will unduly
prejudice the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. See Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

statute's language, the one-year time bar proscribed by NRS 34.726 begins to run from the date
the judgment of conviction is filed, or a remittitur from a timely direct appeal is filed. See

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed

the petition within the one-year time limit.
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This is not a case wherein the Judgment of Conviction was, for example, not final. See,

e.g., Johnson v. State, 133 Nev. 571, 402 P.3d 1266 (2017} (holding that the defendant’s

judgment of conviction was not final until the district court entered a new judgment of

conviction on counts that the district court had vacated); Whitehead v. State, 128 Nev. 259,

285 P.32d 1053 (2012) (holding that a judgment of conviction that imposes restitution in an
unspecified amount is not final and therefore does not trigger the one-year period for filing a
habeas petition). Nor is there any other legal basis for running the one-year time limit from the
filing of the Amended Judgment of Conviction.
Here, the District Court filed the original Judgment of Conviction on June 10, 2004.
On March 14, 2006, the Nevada Supreme Court 1ssued Remittitur. On June 14, 2021, the
District Court filed an Amended Judgment of Conviction, granting Petitioner four hundred
sixty-nine (469) days credit for time served. Petitioner claims his Fourth Petition is timely filed
because it was filed within one (1) year from the filing of his Amended Judgment of
Conviction. While “an amended judgment of conviction 1s substantively appealable under
NRS 177.015(3),” the appeal is limited only “to issues arising from the amendment.” Witter
v. State, 135 Nev. 412, 416-17, 452 P.3d 406, 410 (2019). Hence, Petitioner can only raise
issues regarding credit for time served. Petitioner fails to cite any issues arising as a result of
the Amended Judgment of Conviction. Therefore, the instant Fourth Petition remains time-
barred and is denied.
B. THE INSTANT PETITION IS BARRED AS SUCCESSIVE
Petitioner's Fourth Petition 1s barred because it 1s successive. NRS 34.810(2) states:

A second or successive petition must be dismissed if the judge or

justice determines that it fails to allege new or different grounds

for relief and that the prior determination was on the merits or, 1f

new and different grounds are alleged, the judge or justice finds

that the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.

(emphasis added). Application of NRS 34.810(2) is mandatory. See State v. Eight Judicial
Dist. Crt. ex el. County of Clark (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074-75 (2005).
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Successive petitions are petitions that either fails to allege new or difterent grounds for
relief of which the grounds have already been decided on the merits or petitions that allege
new or different grounds, but a judge or justice finds that the petitioner’s failure to assert those
grounds in a prior petition would constitute an abuse of the writ. See Lozada v. State, 110 Nev.
349, 352-53, 871 P.2d 944, 950 (1994) (overruled on other grounds by Rippo v. State, 134
Nev. 411, 423 P.3d 1084 (2018); Hart v. State, 116 Nev. 558, 563-64, 1 P.3d 969, 972 (2000)
(overruled on other grounds by Harris v. State, 130 Nev. 435, 329 P.3d 619 (2014) (holding

that “where a defendant previously has sought relief from the judgment, the defendant’s failure
to 1dentify all grounds for relief in the first instance should weigh against consideration of the
successive motion.”). Successive petitions will only be decided on the merits if the petitioner
can show good cause and prejudice. See NRS 34.810(3).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. [n addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ to wait to assert it in a later petition. See McClesky v. Zant, 499 U.S. 467, 497-98
(1991).

Here, Petitioner’s First Petition — through appointed counsel — was considered on the
merits. An evidentiary hearing was held on the First Petition. Ultimately the Court denied the
Petition on the merits, which consisted of ineffective assistance of counsel claims. The Nevada
Supreme Court affirmed this Court's denial. Petitioner subsequently filed a Second Petition on
August 28, 2018, wherein he raised more ineffective assistance of counsel claims based on
challenges to jury instructions and prosecutorial misconduct and that he is not guilty of First

Degree Murder. See generally Second Petition. The Second Petition was also denied on
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November 1, 2018. Then, on October 4, 2021, Petitioner filed a Third Petition, in which
Petitioner’s allegations were no different from his prior Petitions. Now, Petitioner filed his
Fourth Petition alleging the same claim — he is innocent of First Degree Murder — and alleging
new claims. Raising the same claims again makes his Fourth Petition successive. The new
claims raised in the Fourth Petition were available to Petitioner since 2004. As such, any new
claims Petitioner does assert is an abuse of writ because Petitioner fails to show good cause as
to why he is now asserting these claims more than a decade after his conviction when such
claims were always available to Petitioner. As discussed above, his Fourth Petition is time
barred as the Amended Judgment of Conviction limits him to raising claims regarding credit
for time served. Therefore, the Fourth Petition 1s successive and an abuse of the writ and 1s

denied.

C. PETITIONER’S SUBSTANTIVE CLAIMS ARE WAIVED FOR FAILURE TO RAISE ON
DIRECT APPEAL

NRS 34.810(1) reads:

The court shall dismiss a petition if the court determines that:

(a) The petitioner's conviction was upon a plea of guilty or guilty but
mentally 11l and the petition is not based upon an allegation that the plea was
involuntarily or unknowingly or that the plea was entered without effective
assistance of counsel.

(b) The petitioner's conviction was the result of a trial and the grounds for
the petition could have been:

(2) Raised in a direct appeal or a prior petition for a writ of habeas
corpus or postconviction relief.

Unless the court finds both cause for the failure to present the grounds and actual
prejudice to the petitioner.

The Nevada Supreme Court has held that "challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings .... [A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceedings."

Franklin v. State, 110 Nev. 750. 752, 877 P.2d 1058. 1059 (1994) (emphasis added)
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(disapproved on other grounds by Thomas v. State, 115 Nev. 148. 979 P.2d 222 (1999)). "A

court must dismiss a habeas petition if it presents claims that either were or could have been
presented in an earlier proceeding, unless the court finds both cause for failing to present the

claims earlier or for raising them again and actual prejudice to the petitioner.” Evans v. State,

117 Nev. 609. 646-47, 29 P.3d 498, 523 (2001).

Here, Petitioner raises two (2) substantive claims with subclaims. In Ground One,
Petitioner claims the Court erred by dismissing the jury during the penalty phase and by
sentencing Petitioner absent a stipulation by the parties as required by NRS 175.552. Petition
at 7-7d. Related to this claim, Petitioner also claims the Court’s ““abuse of discretion were
vindictive and unconstitutional” when Petitioner refused to testify against his co-defendants.
Petition at 7d. In Ground Two, Petitioner claims his sentence should be modified because NRS
200.030 1s ambiguous. Additionally, he claims that because the State filed an Amended
Information for Voluntary Manslaughter in his co-defendant Robert Castro’s (hereinafter
“Castro”) plea, this requires Petitioner’s conviction for First Degree Murder be vacated.
Petition at 8. All of the claims except for the last one are waived because Petitioner failed to
raise these substantive claims on direct appeal. His claim regarding the Amended Information
is barred by case of the law and res judicata doctrines, as discussed supra. Thus, this Petition
is denied.

D. PETITIONER’S CLAIMS ARE BARRED BY THE LAW OF THE CASE AND RES
JUDICATA DOCTRINES

“The law of a first appeal 1s law of the case on all subsequent appeals in which the facts
are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the

case cannot be avoided by a more detailed and precisely focused argument subsequently made
after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Under the law of
the case doctrine, issues previously decided on direct appeal may not be reargued in a habeas
petition. Pellegrini v. State, 117 Nev. 860, 879, 34 P.3d 519, 532 (2001) (citing McNelton v.
State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). Furthermore, this Court cannot

11
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overrule the Nevada Supreme Court. Nev. Const. Art. VI § 6. See Mason v. State, 206 S.W.3d

869, 875 (Ark. 2005) (recognizing the doctrine’s applicability in the criminal context); see also

York v. State, 342 S.W. 528, 553 (Tex. Crim. Appl. 2011). Accordingly, by simply continuing

to file motions with the same arguments, his motion 1s barred by the doctrines of the law of
the case and res judicata. 1d.; Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975).
Petitioner claims that his sentence for First Degree Murder should be “vacated,
modified, or reversed.” Petition 8c. Essentially, Petitioner is claiming, again, that he 1s not
guilty of First Degree Murder. This claim is barred. On March 26, 2019, Petitioner filed a
Motion for Modification of Sentence claiming that the State used “inconsistent theories™
against him and his co-defendant, Castro, who pled to a lesser crime. Motion at 3-13. This

Court denied Petitioner’s Motion, which the Nevada Court of Appeals affirmed:

Sally Dorian Villaverde appeals from an order of the district court denying a
motion to modify sentence filed on March 26, 2019. Eighth Judicial District
Court, Clark County; Douglas W. Herndon, Judge.

In his motion, Villaverde claimed that his sentence should be modified because
the State used different theories of the case between different codefendants, his
codefendant did not plead guilty to using a deadly weapon, and the district court
made inappropriate comments at sentencing and overlooked important
mitigating factors. Villaverde's claims fell outside the narrow scope of claims
permissible in a motion to modify-sentence. See Edwards v. State, 112 Nev. 704,
708,918 P.2d 321, 324 (1996). Therefore, without considering the merits of any
of the claims raised in the motion; we conclude the district court did not err by
denying the motion. Accordingly, we ORDER the judgment of the district court
AFFIRMED.

Villaverde v. State, No. 78725-COA March 12, 2020.

Subsequently, Petitioner claimed in his Second Petition that he was mnocent of First
Degree Murder based upon Castro’s Guilty Plea Agreement. See Second Petition at 27-29.

Specifically, Petitioner argued:

[Blecause Roberto Castro pleaded Guilty of Voluntary
Manslaughter and served 4 [] to 10 [years] [in] high desert state
prison. Show[s] once again that the [S]tates THEORY OF FIRST

12
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DEGREE MURDER WAS UNRELIABLE beyond a reasonable
doubt.

See Second Petition at 28.
In the Third Petition, Petitioner again argued he is innocent of First Degree Murder
based upon Castro’s Guilty Plea Agreement. See Third Petition at 11-13. Specifically,

Petitioner argued that:

The Prejudice inveolved in the case is that[] the Jury found
[Petitioner] Guilty and convicted [Petitioner] on theories [that are]
inconsistent with the theories alleged by the State [regarding]
Castro’s charging document or information.

[T]f the State conceded in open court, that [Castro’s] name
thereto on the above amended information committed veluntary
manslaughter while “in the heat of passion.” Then by operation of
State and Federal law, [Petitioner’s] conviction for first-degree
murder must be vacated.

Third Petition at 13.
In his instant Fourth Petition, Petitioner raises the same claim. Specifically, Petitioner
argued that:
1t is Villaverde legal position and argument that since the record established
codefendant Roberto Castro’s actions lacked any malice aforethought and
deliberation at the time he committed the killing “while in the heat of passion,”
his current conviction and sentencing as aider and abettor of a first degree
murder shall be vacated or modified whereas the record also reflected the
Prosecution’s own concession that Villaverde “aided and abetted” Roberto

Castro to commit voluntary manslaughter. See Factual basis at Amened
Information at page 7b

Fourth Petition at 8b.

As shown above, Petitioner is raising the same issue he raised in his previous Petitions.
Despite wording his argument differently, the 1ssue remains the same. Petitioner relies on the
Amended Information filed in Castro’s Guilty Plea Agreement, wherein Castro pled to
Voluntary Manslaughter, to vacate Petitioner’s First Degree Murder conviction. This claim

has repeatedly been denied, by the District Court and the Nevada Court of Appeals.
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The Nevada Court ot Appeals has already ruled on the merits of this issue. See Sally
Villaverde v. State, Docket No. 77563 (Order of Affirmance, May 21, 2020). The Nevada

Court of Appeals held that:

Villaverde claim[s] his co-defendant's guilty plea was new
evidence, not presented at trial, that showed that he could not have
committed first-degree murder with the use of a deadly weapon,
robbery with the use of a deadly weapon, and burglary.

[However,] Villaverde fail[s] to demonstrate he was
actually innocent. Villaverde's co-defendant’s 4/ford plea to lesser
charges did not demonstrate Villaverde was factually innocent of
the charges he was convicted of. Accordingly, because Villaverde
failed to demonstrate it was more likely than not that no reasonable
jury would find him guilty beyond a reasonable doubt based on his
co-defendant's plea, we conclude the district court did not err by
denying this claim without first holding an evidentiary hearing.

Sally Villaverde v. State, Docket No. 77563-COA (Order of Affirmance, May 21, 2020) p. 2-

3. As shown above, Petitionet's claim is precluded for rehearing as the Nevada Court of
Appeals has already made a final ruling on the merits regarding the instant issue. Therefore,

Petitioner’s claim is barred under the law of the case and res judicata doctrines.

E. THIS PETITION IS BARRED DUE TO LACHES

Certain limitations exist on how long a defendant may wait to assert a post-conviction
request for relief. Consideration of the equitable doctrine of laches is necessary in determining
whether a defendant has shown ‘manifest injustice’ that would permit a modification of a
sentence. Hart, 116 Nev. at 563-64, 1 P.3d at 972. In Hart, the Nevada Supreme Court stated:
“Application of the doctrine to an individual case may require consideration of several tactors,
including: (1) whether there was an inexcusable delay in seeking reliet; (2) whether an implied
waiver has arisen from the defendant's knowing acquiescence in existing conditions; and (3)
whether circumstances exist that prejudice the State. See Buckholt v. District Court, 94 Nev.

631, 633, 584 P.2d 672, 673-74 (1978).” 1d.

NRS 34.800 creates a rebuttable presumption of prejudice to the State 1f “[a] period

exceeding five years [elapses] between the filing of a judgment of conviction, an order
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imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”
The Nevada Supreme Court has observed, “[Pletitions that are filed many years after
conviction are an unreasonable burden on the criminal justice system. The necessity for a
workable system dictates that there must exist a time when a criminal conviction is final.”

Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the

statute requires the State plead laches. NRS 34.800(2). The State affirmatively pled laches.

Here, there 1s inexcusable delay for seeking relief — especially because Petitioner’s
claims are meritless, which will be fully discussed below. A rebuttable presumption of
prejudice for the State arises because Petitioner brings this Petition more than a decade after
Remittitur was 1ssued on March 14, 2006, which 1s more than twice the amount of time
specified in NRS 34.800. Because Petitioner failed to overcome the presumptive prejudice to
the State, Petitioner's Fourth Petition is also dismissed pursuant to laches.

II. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE AND PREJUDICE
TO OVERCOME THE PROCEDURAL BARS

A. PETITIONER FAILS TO SHOW GOOD CAUSE
To avoid procedural default under NRS 34.726 and NRS 34.810, the petitioner has the

burden of pleading and proving specific facts that demonstrate good cause for his tailure to
present his claim in an earlier proceeding or to otherwise comply with the statutory
requirements, and that the petitioner will be unduly prejudiced if the petition is dismissed. See
Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada
Dep’t of Prisons, 104 Nev. 656, 659, 764 P .2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans, 117 Nev. at 646-47, 29 P.3d
at 523 (2001) (emphasis added).

Moreover, “to establish good cause, [petitioners] must show that an impediment

external to the defense prevented their compliance with the applicable procedural rule.” Clem
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v. State, 119 Nev. 615,621, 81 P.3d 521,525 (2003) (emphasis added); See also Hathaway v.
State, 119 Nev. 248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537.

“A qualifying impediment might be shown where the factual or legal basis for a claim was not
reasonably available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court
continued, petitioners “cannot attempt to manufacture good cause.” Id. at 621, 81 P.3d at 526.
Examples of good cause include interference by State officials and the previous unavailability

of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19, 275 P.3d 91, 95 (2012).

Any delay in the filing of the petition must not be the fault of the petitioner. See NRS
34.726(1)(a).
Further, a petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34

P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); See
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). Additionally, a claim that is itself procedurally barred cannot
constitute good cause. See Riker, 121 Nev. at 235, 112 P.3d at 1077; see also Edwards v.
Carpenter, 529 U.S. 446, 453 120 S. Ct. 1587, 1592 (2000).

As previously discussed, the Amended Judgment of Conviction does not excuse
Petitioner’s untimely filing of his instant Petition. Moreover, Petitioner does not allege an
impediment external to the defense prevented Petitioner from raising these claims in an earlier
proceeding and offers no excuse for his failure to raise said issues at the appropriate time.
Thus, Petitioner fails to show good cause to overcome the procedural bars.

B. PETITIONER FAILS TO SHOW PREJUDICE

To establish prejudice, a Petitioner must show “‘not merely that the errors of [the
proceedings] created [the] possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the State’s proceedings with [an] error of constitutional
dimensions.’” Hogan, 109 Nev. at 960, 860 P.2d at 716 (quoting United States v. Frady. 456
U.S. 152, 170, 102 S. Ct. 1 584, I 596 (1982)). Bare and naked allegations are insufficient to
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warrant post-conviction relief, nor are those belied and repelled by the record. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222,225 (1984). “A claim is ‘belied” when it is contradicted
or proven to be false by the record as 1t existed at the time the claim was made.” Mann v. State,

118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

Additionally, for a petitioner to demonstrate prejudice, he or she must show “not merely
that the errors of [the proceeding] created possibility of prejudice, but that they worked to his
actual and substantial disadvantage, in affecting the state proceedings with error of
constitutional dimensions.” Hogan v Warden, 109 Nev. at 960, 860 P.2d at 716 (internal
quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545 (2001). To the

extent Petitioner argues that his claims raised herein show prejudice, his claim fails because
they are without merit.
i.  The District Court did not Err in Dismissing the Jury During the Penalty
Phase
Petitioner alleges the District Court erred in dismissing the jury during the penalty phase
and by sentencing Petitioner in violation of NRS 175.552 because the parties did not stipulate
to waive the separate penalty hearing. Petition at 7-7d. Petitioner further alleges that the
District Court’s “abuse of discretion was vindictive and inappropriate” because Petitioner
repeatedly refused to testify against his co-defendants. Petition at 7d.

NRS 175.552 1n part reads:

[.  Except as otherwise provided in subsection 2, in every case in which there is
a finding that a defendant is guilty or guilty but mentally ill of murder of the
first degree, whether or not the death penalty is sought, the court shall
conduct a separate penalty hearing.

Il. In a case in which the death penalty is not sought ... the parties may by
stipulation waive the separate penalty hearing required in subsection 1. When
stipulating to such a waiver, the parties may also include an agreement to
have the sentence, it any, imposed by the trial judge. Any stipulation pursuant
to this subsection must be in writing and signed by the defendant, the
defendant's attorney, if any, and the prosecuting attorney.
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Here, Petitioner’s claim is belied by the record. On the first day of the jury trial, defense
counsel placed on the record that the parties stipulated to waiving the penalty hearing and that
sentencing would be up to the Court. See Jury Trial Day 1, March 29, 2004, at 3. The Court
then confirmed with Petitioner, if he was in agreement and understood the consequences of
the stipulation. Id. Therefore, Petitioner’s claim is meritless and is denied.

Likewise, Petitioner’s claim regarding the Court’s actions as “vindictive and
mappropriate” is also belied by the record. In support of this claim, Petitioner argues that “the
State forcibly transported Villaverde from the maximum security at Ely State Prison, Nevada,
in an attempt to coerce Villaverde to testify against codefendants.” Petition at 7d. Petitioner
further alleges that “trial Judge imposed harshly, severe maximum sentences as a tactical
maneuver, and/or fear factor to compel Villaverde to turn evidence[] on behalf of the State
against Codefendants.” Petition at 7d. Petitioner cites to the February 7, 2005 Court Minutes,
which relate to his previous co-defendant, Rene Gato’s (hereinafter “Gato”) jury trial, in
support of his frivolous claim. A review of the February 7, 2005 Court Minutes demonstrates
Petitioner’s claim is simply not correct as the Minutes state, “Deft. was transported ... with
the knowledge and consent of counsel.”

It is noteworthy that Petitioner had already been convicted and sentenced by February
7, 2005, at which point his appeal was pending. Accordingly, the District Court had already
sentenced Petitioner within the statutory constraints, Moreover, the Court Minutes indicate
that the State extended an offer to Petitioner who was transported from Ely State Prison to
Court to appear at Gato’s trial - with the knowledge and consent of Petitioner’s counsel. See
Jury Trial Transcript, Feb. 7, 2005, p. 76-77 in Case No. C191012-1. As such, Petitioner was
not forcibly brought to court. After Petitioner reiterated that he did not want to accept the
State’s post-trial negotiations to testify even with immunity at Gato’s trial, Petitioner was
transferred back to prison. No one forced Petitioner to testify nor did the District Court impose
a sentence as strategy to coerce Petitioner to testify. Thus, this claim is denied.

i
i
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ii. Petitioner’s Sentence for First Degree Murder Should Not be Modified

Petitioner claims his sentence for First Degree Murder should be moditied for two (2)
reasons. First, NRS 200.030 is ambiguous. Petition at 8. Second, the State dismissed several
charges in co-defendant’s case. Petition at 8b. According to Petitioner, NRS 200.030 1s
ambiguous because it details different degrees of murder, and despite acknowledging that the
“theories are clear,” Petitioner claims the statute “lends itself to two or more reasonable
interpretations.” Petition at 8a. According to Petitioner, “all types of murder require the
presence of malice aforethought. However, the record reflects the State’s concession after
Villaverde’s trial/sentencing that his codefendant Roberto Castro committed the homicide
without malice and deliberation.” Petition at 8a. Essentially, Petitioner argues that because his
co-defendant, Castro, entered a guilty plea agreement for voluntary manslaughter, Petitioner’s
first degree murder conviction cannot stand as the State “admiftted] Roberto Castro was the
one whom committed the homicide.” Petition 8b.

In general, a district court lacks jurisdiction to modify or vacate a sentence once the
defendant has started serving it. Passanisi v. State, 108 Nev, 318, 322, 831 P.2d 1371, 1373
(1992), overruled on other grounds, Harris v. State, 130 Nev. 435, 446, 329 P.3d 619, 627

(2014). A motion to correct or modify an illegal sentence may only challenge the facial legality
of the sentence: either the district court was without jurisdiction to impose a sentence or the
sentence was imposed in excess of the statutory maximum. Edwards v. State, 112 Nev. 704,

708, 918 P.2d 321, 324 (1996).

A district court does have inherent authority to correct, vacate, or modify a sentence
where the defendant can demonstrate the sentence violates due process because it is based on
a materially untrue assumption or mistake of fact that has worked to the defendant’s extreme
detriment. Edwards, 112 Nev. at 707, 918 P.2d at 324. However, not every mistake or error
during sentencing gives rise to a due process violation. State v. Dist. Ct. (Husney), 100 Nev.

90, 97, 677 P.2d 1044, 1048 (1984). The Nevada Supreme Court has emphasized that a

“motion to modify a sentence is limited in scope to sentences based on mistaken assumptions

i
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about a defendant’s criminal record which work to the extreme detriment of the defendant.”
Edwards, 112 Nev. at 708, 918 P.2d at 324.
NRS 200.030 is not ambiguous. A statute is ambiguous if “it is subject to more than

one reasonable interpretation.” Hobbs v. State, 127 Nev. 234, 237, 251 P.3d 177, 179 (2011).

The statute 1s clear as it defines the degree of murders and only offers one reasonable
interpretation per definition. Petitioner’s claim is predicated on his misunderstanding that his
co-defendant’s proceeding has an effect on his case, which it does not. Both defendants were
originally charged with Murder with Use of a Deadly Weapon as the direct perpetrator and
under the same criminal theories of liability: directly committing the crime, aiding and
abetting, and conspiracy. Information filed March 25, 2003, at 2. Together, they were bound
up to District Court on all charges. Id. The only difference is that Petitioner chose to go to trial
on the charges in the Information, while Castro chose to enter into a plea agreement where the
theories of liability were the same. See Guilty Plea Agreement (“GPA”), Case C191012C.
Additionally, as discussed above, this Court and the Nevada Court of Appeals have already
adjudicated that “Villaverde's co-defendant's Alford plea to lesser charges did not demonstrate
Villaverde was factually innocent of the charges he was convicted of.” Sally Villaverde v.

State, Docket No. 77563-COA (Order of Affirmance, May 21, 2020).

Petitioner’s second reason for sentence modification is that State dismissed the Robbery
and Burglary charges in Castro’s case, which violated Petitioner’s due process rights. Petition
at 8b. Again, Petitioner mistakenly relies on his co-defendant’s decision to accept a plea deal
as justification to invalidate Petitioner’s conviction. This is not a reason to modify Petitioner’s
sentence because Petitioner voluntarily rejected the State’s offer and went to trial on the
original Information whereas Castro accepted the offer. Therefore, Petitioner’s sentence will
not be modified and Petitioner has failed to show prejudice to overcome the procedural bars.

III. PETITIONER IS NOT ENTITLED TO APPOINTMENT OF COUNSEL

Petitioner requests the appointment of counsel because of complex issues and

Petitioner’s “first language Spanish may represent a language barrier.” See Motion, at 3.

Petitioner’s Motion 1s denied as moot, Petitioner is not entitled to appointment of counsel.

20
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Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-

conviction proceedings. See Coleman v. Thompson, 501 U.S. 722, 752, 111 S. Ct. 2546, 2566

(1991). The Nevada Supreme Court similarly observed that “[t]he Nevada Constitution...does
not guarantee a right to counsel in post-conviction proceedings, as we interpret the Nevada
Constitution’s right to counsel provision as being coextensive with the Sixth Amendment to

the United States Constitution.” McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258

(1996). McKague specifically held that with the exception of NRS 34.820(1){a) (entitling
appointed counsel when petitioner is under a sentence of death), one does not have “any
constitutional or statutory right to counsel at all” in post-conviction proceedings. Id. at 164,
912 P.2d at 258.

The Nevada Legislature has, however, given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency 1s true, and

the petition 1s not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the petitioner is unable to pay the costs
of the proceedings or to employ counsel. If the court is satisfied
that the allegation of indigency 1s true and the petition is not
dismissed summarily, the court may appoint counsel to represent
the petitioner. In making 1ts determination, the court may consider,
among other things, the severity of the consequences facing the
petitioner and whether:

(a) The issues presented are difficult;

(b) The petitioner is unable to comprehend the proceedings; or
(c) Counsel is necessary to proceed with discovery.

(emphasis added). Accordingly, under NRS 34,750, it is clear that the Court has discretion in
determining whether to appoint counsel.

More recently, the Nevada Supreme Court examined whether a district court
appropriately denied a defendant’s request for appointment of counsel based upon the factors

listed in NRS 34.750. Renteria-Novoa v. State, 133 Nev. 75, 391 P.3d 760 (2017). In Renteria-

Novoa, the petitioner had been serving a prison term of eighty-five (85) years to life. Id. at 75,
391 P.3d at 760. After his judgment of conviction was affirmed on direct appeal, the defendant
filed a pro se postconviction petition for writ of habeas corpus and requested counsel be

appointed. Id. The district court ultimately denied the petitioner’s petition and his appointment
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ot counsel request. Id. In reviewing the district court’s decision, the Nevada Supreme Court
examined the statutory tactors listed under NRS 34.750 and concluded that the district court’s
decision should be reversed and remanded. Id. The Court explained that the petitioner was
indigent, his petition could not be summarily dismissed, and he had in fact satisfied the
statutory factors. Id. at 76, 391 P.3d 760-61. As for the first factor, the Court concluded that
because petitioner had represented he had issues with understanding the English language
which was corroborated by his use of an interpreter at his trial, that was enough to indicate that
the petitioner could not comprehend the proceedings. Id. Moreover, the petitioner had
demonstrated that the consequences he faced—a minimum eighty-five (85) year sentence—
were severe and his petition may have been the only vehicle for which he could raise his
claims. Id. at 76-77, 391 P.3d at 761-62. Finally, his ineffective assistance of counsel claims
may have required additional discovery and investigation beyond the record. Id.

Pursuant to NRS 34,750, Petitioner has not demonstrated that counsel should be

appointed. Unlike in Renteria-Novoa, Petitioner’s Fourth Petition is summarily denied for

several reasons, including, but not limited to, his Petition being time-barred, successive, barred
by laches, and his claims being waived as well as meritless.

Notwithstanding summary denial, Petitioner’s request is denied as he has failed to meet
any of the additional statutory factors under NRS 34.750. While the severity of the
consequences may be significant, the issues Petitioner presents are not complex. His first
claim, that neither he nor the parties stipulated to waiving the penalty phase, is belied by the
record. The Court even addressed the matter with Petitioner. As to his claim of sentence
modification based on Castro’s subsequent plea, that claim is also meritless. Petitioner has
previously raised this claim and this Court denied it on the merits on April 23, 2019. The
Nevada Court of Appeals affirmed the District Court’s judgment. Sally Villaverde v. State,
No. 78725-COA March 12, 2020. Notably, this is Petitioner’s Fourth Petition. The issues he

presents are not complex; rather, Petitioner fails to accept responsibility for his actions and the
fact that the law can hold him responsible under multiple theories of culpability. Therefore,

the issues presented are not difficult.
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Additionally, there has been no indication that Petitioner is unable to comprehend the

proceedings. Unlike the petitioner in Renteria-Novoa who faced difficulties understanding the

English language, here Petitioner has failed to demonstrate any 1nability to understand these
proceedings. Although Petitioner sometimes used a Spanish interpreter, Petitioner has
demonstrated that he can comprehend the proceedings. Post-trial, Petitioner has filed several
Petitions for Writ of Habeas Corpus, citing to the proper authority for the issues he claims.
Further, Odyssey does not indicate that he had an interpreter at the Evidentiary Hearing held
regarding his First Petition. Therefore, Petitioner does not have a language barrier and is able
to comprehend the proceedings.

Finally, counsel is not necessary to proceed with further discovery in this case. The
claims Petitioner raises are without merit and are easily negated with the record, such as his
first claim regarding an alleged failure to stipulate to waive the penalty phase. Petitioner’s
second claim regarding sentence modification also does not need additional discovery as the
law does not offer any reason to modify his sentence. Due to habeas relief not being warranted,
there is no need for additional discovery, let alone counsel’s assistance to conduct such
investigation, Therefore, Petitioner’s Motion is denied as moot.

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

Petitioner requests an evidentiary hearing. Motion at 1. Petitioner, however, fails to
show that an evidentiary hearing is warranted. NRS 34.770 determines when a defendant is

entitled to an evidentiary hearing. It reads:

1. The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine
whether an evidentiary hearing 1s required. A petitioner must
not be discharged or committed to the custody of a person other
than the respondent unless an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing.

3. If the judge or justice determines that an evidentiarty hearing
is required, he shall grant the writ and shall set a date for the
hearing.
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(emphasis added). The Nevada Supreme Court has held that it a petition can be resolved
without expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110

Nev. 1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356,46 P.3d 1228, 1231 (2002).

A defendant is entitled to an evidentiary hearing if his petition 1s supported by specific factual
allegations, which, if true, would entitle him to relief unless the factual allegations are repelled
by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove v. State, 100
Nev. 498, 503, 686 P.2d 222, 225 (1984) (holding that “[a] defendant seeking post-conviction

relief is not entitled to an evidentiary hearing on factual allegations belied or repelled by the
record”). “A claim is ‘belied” when it 1s contradicted or proven to be false by the record as it
existed at the time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002). Itis
improper to hold an evidentiary hearing simply to make a complete record. See State v. Eighth

Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court

considered itself the ‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as
complete a record as possible.” This is an incorrect basis for an evidentiary hearing.”).

Here, Petitioner is not entitled to an evidentiary hearing because his Petition is
procedurally barred, not supported by specific factual allegations that entitle him to relief as
his claims are belied by the record and are barred by the law of the case doctrine. Because
Petitioner’s claims are meritless, holding an evidentiary hearing would only expand an already
thorough record, which is an incorrect basis for holding an evidentiary hearing.

/il
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ORDER
THEREFORE, IT IS HEREBY ORDERED that Petitioner's Fourth Petition for Writ of
Habeas Corpus (Post-Conviction), Motion to Appoint Counsel and Request for Evidentiary
Hearing are DENIED. IT IS ALSO HEREBY ORDERED that the State's Motion to Dismiss

Pursuant to Laches i1s GRANTED.

/
STEVEN B. WOLFSON
Clark County District Attorney A68 D45 654A E374
Nevada Bar #1565 Tierra Jones

District Court Judge

BY /s/ TALEEN PANDUKHT
TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 9th day of August

2022, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

SALLY D. VILLAVERDE, ID #81701

SOUTHERN DESERT CORRECTIONAL CENTER
P. 0. BOX 208

INDIAN SPRINGS, NEVADA 89070-0208

BY /s/ Janet Haves
Secretary for the District Attorney's Ottice

03F02357B/TP/jh/GCU
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DISTRICT COURT

CLARK COUNTY, NEVADA

Sally Villaverde, Plaintiff(s)
VS.

Brian Williams Warden,
Detendant(s)

CASE NO: A-18-780041-W

DEPT. NO. Department 10

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled

case as listed below:
Service Date: 8/23/2022

Dept Law Clerk

dept10lc(@clarkcountycourts.us
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Electronically Filed
81242022 10:47 AM
Steven D. Grierson

CLERE OF THE COj EE

NEFF
DISTRICT COURT
CLARK COUNTY, NEVADA
SALLY VILLAVERDE,
Case No: A-18-780041-W
Petitioner,
Dept No: X
Vs,
BRIAN WILLIAMS WARDEN,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on August 23, 2022, the court entered a decision or order in this matter, a

true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish te appeal. you

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice 1s mailed

to you. This notice was mailed on August 24, 2022,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 24 day of August 2022, T served a copy of this Notice of Entry on the

following:

4]

]

By e-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

The United States mail addressed as follows:
Sally Villaverde # 81701
P.O). Box 208
Indian Springs, NV 89070

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

-1-
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Electronically Filed

é()8.--"23r‘2022 10:40 AM

CLERK OF THE COURT

FFCO

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent

DISTRICT COURT
CLARK COUNTY, NEVADA
SALLY VILLAVERDE,
#1433466
Petitioner, A-18-780041-W
CASE NO:
V- (C-03-191012-2)
THE STATE OF NEVADA, DEPTNO: X
Respondent

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

DATE OF HEARING: JULY 13, 2022
TIME OF HEARING: &8:30 AM

THIS CAUSE having come on for hearing before the Honorable TIERRA JONES,
Dustrict Judge, on the 13th day of July 2022, Petitioner not being present and in pro per,
Respondent being represented by STEVEN WOLFSON, Clark County District Attorney, by
and through CHARLES THOMAN, Chief Deputy District Attorney, and the Court having
considered the matter, including briefs, transcripts, and documents on file herein, the Court
makes the following findings of fact and conclusions of law:

i
i
i
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/1

Statigisgly closed: USJR - CV - Cther Manner of Disposition (USJRO|
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FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL HISTORY
On March 23, 2003, Sally Villaverde (“Petitioner”) and Co-Defendants Rene Gato and

Robert Castro were charged by way of Amended Criminal Complaint with Burglary (Felony
- NRS 205.060), Murder With Use of a Deadly Weapon (Open Murder) (Felony - NRS
200.010, 200.030, 193.165) and Robbery With Use of a Deadly Weapon (Felony - NRS
200.380, 193.165). On March 21, 2003, a preliminary hearing was held, after which the district
court held all three (3) defendants to answer to the charges in district court.

On March 25, 2003, Petitioner and the Co-Defendants were charged by way of
Information with Burglary (Felony - NRS 205.060), Murder With Use of a Deadly Weapon
(Open Murder) (Felony - NRS 200.010, 200.030, 193.165), and Robbery With Use of a Deadly
Weapon (Felony - NRS 200.380, 193.165). An Amended Information, charging only
Petitioner, was filed on March 29, 2004, following the district court's granting of Petitioner's
Motion to Sever Trals filed on January 27, 2004.

On March 31, 2004, a jury trial commenced. On April 8, 2004, the jury found Petitioner
guilty on all counts, including First Degree Murder With Use of a Deadly Weapon.

On June 3, 2004, the District Court sentenced Petitioner as follows: Count | - to a
maximum of ninety-six (96) months with a minimum of twenty-two (22) months in the Nevada
Department of Corrections (“NDC™); Count 2 - to a term of Life imprisonment without the
possibility of parole in the NDC, plus an equal and consecutive term for the Use of a Deadly
Weapon; Count 3 - to a maximum on one hundred fifty-six (156) months and a minimum of
thirty-five (35) months in the NDC, plus an equal and consecutive term for the Use of a Deadly
Weapon, Count 3 consecutive to Count 2. Credit for time served does not appear to have been
awarded according to the Court Minutes. On June 10, 2004, the District Court fielded The
Judgment of Conviction.

On June 10, 2004, Petitioner filed a direct appeal. On February 15, 2006, The Nevada
Supreme Court affirmed Petitioner’s convictions. On March 14, 2006, the Nevada Supreme

Court issued Remittitur.
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On April 3, 2006, Petitioner filed his first Petition for Writ of Habeas Corpus (Post-
Conviction) (“First Petition”). On April 20, 2006, Petitioner filed a Motion to Withdraw his
Petition Without Prejudice. On April 25, 2006, the State filed its Response. On May 3, 2006,
Petitioner filed a Reply. On May 31, 2006, Petitioner filed a Supplemental Petition for Writ of
Habeas Corpus, Memorandum of Points and Authorities in Support of the Petition, and
Appendix of Exhibits.

On April 12, 2007, the District Court appointed counsel. On August 27, 2007, appointed
counsel filed a Supplement to Petitioner’s Petition for Writ of Habeas Corpus. On November
6, 2007, the State filed its Response to the Supplemental Petition. On January 10, 2008, the
District Court held an evidentiary hearing on Petitioner's ineffective assistance of counsel
claims. Following the evidentiary hearing, the Court denied the petition on the merits. On
February 26, 2008, the District Court filed The Findings of Facts, Conclusions of Law, and
Order.

On January 28, 2008, Petitioner filed a Notice of Appeal. On May 10, 2010, The Nevada
Supreme Court affirmed the District Court’s denial of Petitioner’s Petition. On June 4, 2010,
Nevada Supreme court 1ssued Remittitur.

On August 28, 2018, Petitioner filed a second Petition for Writ of Habeas Corpus (Post-
Conviction) (“Second Petition”) and Motion for Appointment of Counsel. On October 29,
2018, The State filed its Response. On November 1, 2018, the District Court held a hearing
and denied the Petition and the Motion, On December 5, 2018, the District Court filed its
Findings of Fact, Conclusions of Law, and Order was filed.

On November 26, 2018, Petitioner filed a Notice of Appeal. On October 30, 2019, the
Nevada Court of Appeals entered an Order of Affirmance. On November 20, 2019, Petitioner
submitted a Petition for Rehearing. On January 22, 2020, the Nevada Court of Appeals granted
rehearing and affirmed the district court's judgment. On May 18, 2020, the Court issued
Remittitur.

On March 26, 2019, Petitioner filed a Motion for Moditication of Sentence. The State
filed an Opposition on April 17, 2019. On April 23, 2019, the District Court denied the motion.
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On May 7, 2019, The Order Denying Petitioner’s Motion for Modification of Sentence was
filed. On May 1, 2019, Petitioner filed a Notice of Appeal. On March 12, 2020, the Nevada
Court of Appeals affirmed the judgment of the District Court. On June 1, 2020, the Court
1ssued Remittitur. On June 14, 2021, the District Court filed an Amended Judgment of
Conviction, granting Petitioner four hundred sixty-nine (469) days credit for time served.

On October 4, 2021, Petitioner filed a third Petition for Writ of Habeas Corpus (Post-
Conviction) (“Third Petition”), a Motion to Appoint Counsel and Request for Evidentiary
Hearing. The State’s Response was filed on November 18, 2021. On December 6, 2021, the
Court denied the Third Petition, Motion to Appoint Counsel and Request for Evidentiary
Hearing. The Findings of Fact, Conclusions of Law and Order was filed on December 21,
2021. On December 27, 2021, Petitioner filed a Notice of Appeal under Nevada Supreme
Court Case No. 84026. On June 13, 2022, the Nevada Court of Appeals affirmed the denial of
the Third Petition and Remittitur 1ssued on July 8, 2022.

On May 26, 2022, Petitioner filed a Motion to Correct Illegal Sentence. On June 10,
2022, the State filed an Opposition. On June 20, 2022, the District Court denied the Motion,

On May 12, 2022, Petitioner filed a fourth Petition for Writ of Habeas Corpus (Post-
Conviction) (“Fourth Petition™), Motion to Appoint Counsel and Request for Evidentiary
Hearing. On June 24, 2022, the State filed its Response. On July 13, 2022, the District Court
denied Petitioner’s Fourth Petition, Motion to Appoint Counsel and Request for Evidentiary
Hearing. The District Court granted the State’s Motion to Dismiss Pursuant to Laches.

FACTUAL BACKGROUND

In 1998, Leonel Garcia (“Garcia”) met the Petitioner and Enrique Caminero
(“Caminero”). Mr. Garcia indicated that he was good friends with Caminero. Garcia knew that
Caminero was a very successful drug dealer.

In February of 2002, just weeks before the murder of Caminero, Rene Gato (“Gato™),
Roberto Castro (“Castro”), and Francisco Terrazon (Fanciquito) approached Garcia requesting
his assistance in kidnapping Caminero. They asked Garcia to assist in setting up a meeting

with Caminero 1n a hotel room. Once Caminero arrived at the hotel, the plan was to kidnap
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him, tie him up and torture him until he revealed where his money was and who supplied him
with the drugs he sold.

(Garica was to approach Caminero because he knew Caminero trusted him. However,
Garcia warned Caminero. Garcia then contacted Caminero’s mother and the police after
hearing of Caminero’s death.

Teresa Gamboa (“Gamboa™) was the Petitioner’s girlfriend. She testified at a
preliminary hearing regarding her involvement in the death of Caminero. Gamboa testified
that she was living with the Petitioner in March of 2002. She was also acquainted with Gato,
Castro. Petitioner asked Gamboa to rent a room for him on March 5, 2002, using a false ID.
In return, she and Petitioner were to receive money.

On March 5, 2002, using Gato’s car, they drove to the Capri Motel. While traveling,
Gato asked the Petitioner how much Gamboa knew. Petitioner replied that she knew some
things but not everything. Gamboa testified that Gato had a large chrome gun. Upon arrival,
Gamboa rented a room 1n the back, as instructed, and returned to Gato’s car. Then Gamboa,
Petitioner, and his two Co-Defendants entered the room. Gamboa stayed for about five
minutes, and they returned her home around 5:30 PM.

After, Petitioner took a taser gun, and all three left Gamboa. Petitioner returned home
around 10:30 PM. Gamboa described Petitioner as being “freaked out” and pacing the room.
She also noticed that Petitioner had blood on his pants and shirt. Petitioner was saying, "he's
dead,” "No, no, I gave him mouth-to-mouth resuscitation,"” and "He was still — he was still
breathing."”

On March 6, 2002, Petitioner and Gamboa drove to California and stayed at a Motel 6,
along with Gato and Castro. At the motel, Gamboa overheard Petitioner admit to using a belt
to strangle the victim, as well as using the taser gun.

Moreover, law enforcement recovered a palm print at the crime scene during the
investigation, preserved in diluted blood. The palm print was recovered near the area where
Caminero's body was found. The palm print matched with Petitioner. Two other fingerprints

from the bathroom also matched with Petitioner.
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On February 18, 2003, a warrant was issued for Petitioner’s arrest. Las Vegas
Metropolitan Police Department officers arrested Petitioner shortly after at Alfredo Martinez's
place of residence. While in custody and after being Mirandized, Petitioner admitted being in
the hotel room when Caminero arrived there. Once Caminero arrived, a struggle ensued. They
tried to gag Caminero and bind his legs and hands. However, Gato ended up shooting
Caminero. Castro then strangled Caminero causing a gurgling sound.

Gato then instructed Petitioner and Castro to clean the room for fingerprints. Petitioner
tried wiping down most of the room. Also, Petitioner took Caminero’s SUV and other
belongings. Gamboa noticed Petitioner had 400 dollars 1n cash as well as several small gold
chains or bracelets. Gamboa indicated that Petitioner took the jewelry to a Super Pawn.

Also, Degna Ortega (“Ortega”), Caminero’s mother, testified that Caminero always
wore or had on his person the pawned jewelry. Abdirazaq Mohamed, a manager at a pawn
store, testified that Petitioner pawned several items of jewelry, described as gold chains,

shortly after the murder.

ANALYSIS
L PETITIONER’S FOURTH PETITION IS PROCEDURALLY BARRED
Petitioner's Fourth Petition is procedurally barred for various reasons, as argued infra.
The Nevada Supreme Court has held that the district court has a duty to consider whether a

defendant’s post-conviction petition claims are procedurally barred. State v. Eighth Judicial

Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The Riker Court found

that “[a]pplication of the statutory procedural default rules to post-conviction habeas petitions

1s mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

Id. Additionally, procedural bars “cannot be ignored [by the district court] when properly
raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court has granted no
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discretion to the district courts regarding whether to apply the statutory procedural bars; the
rules must be applied. Id.
This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was *“‘untimely, successive, and an abuse of
the writ” and that the defendant failed to show good cause and actual prejudice. 1d. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s
petition dismissed pursuant to the procedural bars. [d. at 324, 307 P.3d at 322-23. The
procedural bars are so fundamental to the post-conviction process that they must be applied
by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074,
A. THE INSTANT PETITION IS TIME-BARRED
Petitioner's Fourth Petition is time-barred. NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that

challenges the validity of a judgment or sentence must be filed

within 1 year of the entry of the judgment of conviction or, if an

appeal has been taken from the judgment, within 1 year after the

Supreme Court issues its remittitur. For the purposes of this

subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a)  That the delay is not the fault of the petitioner; and
(b)  That dismissal of the petition as untimely will unduly
prejudice the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. See Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

statute's language, the one-year time bar proscribed by NRS 34.726 begins to run from the date
the judgment of conviction is filed, or a remittitur from a timely direct appeal is filed. See

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed

the petition within the one-year time limit.
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This is not a case wherein the Judgment of Conviction was, for example, not final. See,

e.g., Johnson v. State, 133 Nev. 571, 402 P.3d 1266 (2017} (holding that the defendant’s

judgment of conviction was not final until the district court entered a new judgment of

conviction on counts that the district court had vacated); Whitehead v. State, 128 Nev. 259,

285 P.32d 1053 (2012) (holding that a judgment of conviction that imposes restitution in an
unspecified amount is not final and therefore does not trigger the one-year period for filing a
habeas petition). Nor is there any other legal basis for running the one-year time limit from the
filing of the Amended Judgment of Conviction.
Here, the District Court filed the original Judgment of Conviction on June 10, 2004.
On March 14, 2006, the Nevada Supreme Court 1ssued Remittitur. On June 14, 2021, the
District Court filed an Amended Judgment of Conviction, granting Petitioner four hundred
sixty-nine (469) days credit for time served. Petitioner claims his Fourth Petition is timely filed
because it was filed within one (1) year from the filing of his Amended Judgment of
Conviction. While “an amended judgment of conviction 1s substantively appealable under
NRS 177.015(3),” the appeal is limited only “to issues arising from the amendment.” Witter
v. State, 135 Nev. 412, 416-17, 452 P.3d 406, 410 (2019). Hence, Petitioner can only raise
issues regarding credit for time served. Petitioner fails to cite any issues arising as a result of
the Amended Judgment of Conviction. Therefore, the instant Fourth Petition remains time-
barred and is denied.
B. THE INSTANT PETITION IS BARRED AS SUCCESSIVE
Petitioner's Fourth Petition 1s barred because it 1s successive. NRS 34.810(2) states:

A second or successive petition must be dismissed if the judge or

justice determines that it fails to allege new or different grounds

for relief and that the prior determination was on the merits or, 1f

new and different grounds are alleged, the judge or justice finds

that the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.

(emphasis added). Application of NRS 34.810(2) is mandatory. See State v. Eight Judicial
Dist. Crt. ex el. County of Clark (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074-75 (2005).
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Successive petitions are petitions that either fails to allege new or difterent grounds for
relief of which the grounds have already been decided on the merits or petitions that allege
new or different grounds, but a judge or justice finds that the petitioner’s failure to assert those
grounds in a prior petition would constitute an abuse of the writ. See Lozada v. State, 110 Nev.
349, 352-53, 871 P.2d 944, 950 (1994) (overruled on other grounds by Rippo v. State, 134
Nev. 411, 423 P.3d 1084 (2018); Hart v. State, 116 Nev. 558, 563-64, 1 P.3d 969, 972 (2000)
(overruled on other grounds by Harris v. State, 130 Nev. 435, 329 P.3d 619 (2014) (holding

that “where a defendant previously has sought relief from the judgment, the defendant’s failure
to 1dentify all grounds for relief in the first instance should weigh against consideration of the
successive motion.”). Successive petitions will only be decided on the merits if the petitioner
can show good cause and prejudice. See NRS 34.810(3).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. [n addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ to wait to assert it in a later petition. See McClesky v. Zant, 499 U.S. 467, 497-98
(1991).

Here, Petitioner’s First Petition — through appointed counsel — was considered on the
merits. An evidentiary hearing was held on the First Petition. Ultimately the Court denied the
Petition on the merits, which consisted of ineffective assistance of counsel claims. The Nevada
Supreme Court affirmed this Court's denial. Petitioner subsequently filed a Second Petition on
August 28, 2018, wherein he raised more ineffective assistance of counsel claims based on
challenges to jury instructions and prosecutorial misconduct and that he is not guilty of First

Degree Murder. See generally Second Petition. The Second Petition was also denied on
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November 1, 2018. Then, on October 4, 2021, Petitioner filed a Third Petition, in which
Petitioner’s allegations were no different from his prior Petitions. Now, Petitioner filed his
Fourth Petition alleging the same claim — he is innocent of First Degree Murder — and alleging
new claims. Raising the same claims again makes his Fourth Petition successive. The new
claims raised in the Fourth Petition were available to Petitioner since 2004. As such, any new
claims Petitioner does assert is an abuse of writ because Petitioner fails to show good cause as
to why he is now asserting these claims more than a decade after his conviction when such
claims were always available to Petitioner. As discussed above, his Fourth Petition is time
barred as the Amended Judgment of Conviction limits him to raising claims regarding credit
for time served. Therefore, the Fourth Petition 1s successive and an abuse of the writ and 1s

denied.

C. PETITIONER’S SUBSTANTIVE CLAIMS ARE WAIVED FOR FAILURE TO RAISE ON
DIRECT APPEAL

NRS 34.810(1) reads:

The court shall dismiss a petition if the court determines that:

(a) The petitioner's conviction was upon a plea of guilty or guilty but
mentally 11l and the petition is not based upon an allegation that the plea was
involuntarily or unknowingly or that the plea was entered without effective
assistance of counsel.

(b) The petitioner's conviction was the result of a trial and the grounds for
the petition could have been:

(2) Raised in a direct appeal or a prior petition for a writ of habeas
corpus or postconviction relief.

Unless the court finds both cause for the failure to present the grounds and actual
prejudice to the petitioner.

The Nevada Supreme Court has held that "challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings .... [A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceedings."

Franklin v. State, 110 Nev. 750. 752, 877 P.2d 1058. 1059 (1994) (emphasis added)
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(disapproved on other grounds by Thomas v. State, 115 Nev. 148. 979 P.2d 222 (1999)). "A

court must dismiss a habeas petition if it presents claims that either were or could have been
presented in an earlier proceeding, unless the court finds both cause for failing to present the

claims earlier or for raising them again and actual prejudice to the petitioner.” Evans v. State,

117 Nev. 609. 646-47, 29 P.3d 498, 523 (2001).

Here, Petitioner raises two (2) substantive claims with subclaims. In Ground One,
Petitioner claims the Court erred by dismissing the jury during the penalty phase and by
sentencing Petitioner absent a stipulation by the parties as required by NRS 175.552. Petition
at 7-7d. Related to this claim, Petitioner also claims the Court’s ““abuse of discretion were
vindictive and unconstitutional” when Petitioner refused to testify against his co-defendants.
Petition at 7d. In Ground Two, Petitioner claims his sentence should be modified because NRS
200.030 1s ambiguous. Additionally, he claims that because the State filed an Amended
Information for Voluntary Manslaughter in his co-defendant Robert Castro’s (hereinafter
“Castro”) plea, this requires Petitioner’s conviction for First Degree Murder be vacated.
Petition at 8. All of the claims except for the last one are waived because Petitioner failed to
raise these substantive claims on direct appeal. His claim regarding the Amended Information
is barred by case of the law and res judicata doctrines, as discussed supra. Thus, this Petition
is denied.

D. PETITIONER’S CLAIMS ARE BARRED BY THE LAW OF THE CASE AND RES
JUDICATA DOCTRINES

“The law of a first appeal 1s law of the case on all subsequent appeals in which the facts
are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the

case cannot be avoided by a more detailed and precisely focused argument subsequently made
after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Under the law of
the case doctrine, issues previously decided on direct appeal may not be reargued in a habeas
petition. Pellegrini v. State, 117 Nev. 860, 879, 34 P.3d 519, 532 (2001) (citing McNelton v.
State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). Furthermore, this Court cannot

11
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overrule the Nevada Supreme Court. Nev. Const. Art. VI § 6. See Mason v. State, 206 S.W.3d

869, 875 (Ark. 2005) (recognizing the doctrine’s applicability in the criminal context); see also

York v. State, 342 S.W. 528, 553 (Tex. Crim. Appl. 2011). Accordingly, by simply continuing

to file motions with the same arguments, his motion 1s barred by the doctrines of the law of
the case and res judicata. 1d.; Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975).
Petitioner claims that his sentence for First Degree Murder should be “vacated,
modified, or reversed.” Petition 8c. Essentially, Petitioner is claiming, again, that he 1s not
guilty of First Degree Murder. This claim is barred. On March 26, 2019, Petitioner filed a
Motion for Modification of Sentence claiming that the State used “inconsistent theories™
against him and his co-defendant, Castro, who pled to a lesser crime. Motion at 3-13. This

Court denied Petitioner’s Motion, which the Nevada Court of Appeals affirmed:

Sally Dorian Villaverde appeals from an order of the district court denying a
motion to modify sentence filed on March 26, 2019. Eighth Judicial District
Court, Clark County; Douglas W. Herndon, Judge.

In his motion, Villaverde claimed that his sentence should be modified because
the State used different theories of the case between different codefendants, his
codefendant did not plead guilty to using a deadly weapon, and the district court
made inappropriate comments at sentencing and overlooked important
mitigating factors. Villaverde's claims fell outside the narrow scope of claims
permissible in a motion to modify-sentence. See Edwards v. State, 112 Nev. 704,
708,918 P.2d 321, 324 (1996). Therefore, without considering the merits of any
of the claims raised in the motion; we conclude the district court did not err by
denying the motion. Accordingly, we ORDER the judgment of the district court
AFFIRMED.

Villaverde v. State, No. 78725-COA March 12, 2020.

Subsequently, Petitioner claimed in his Second Petition that he was mnocent of First
Degree Murder based upon Castro’s Guilty Plea Agreement. See Second Petition at 27-29.

Specifically, Petitioner argued:

[Blecause Roberto Castro pleaded Guilty of Voluntary
Manslaughter and served 4 [] to 10 [years] [in] high desert state
prison. Show[s] once again that the [S]tates THEORY OF FIRST

12
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DEGREE MURDER WAS UNRELIABLE beyond a reasonable
doubt.

See Second Petition at 28.
In the Third Petition, Petitioner again argued he is innocent of First Degree Murder
based upon Castro’s Guilty Plea Agreement. See Third Petition at 11-13. Specifically,

Petitioner argued that:

The Prejudice inveolved in the case is that[] the Jury found
[Petitioner] Guilty and convicted [Petitioner] on theories [that are]
inconsistent with the theories alleged by the State [regarding]
Castro’s charging document or information.

[T]f the State conceded in open court, that [Castro’s] name
thereto on the above amended information committed veluntary
manslaughter while “in the heat of passion.” Then by operation of
State and Federal law, [Petitioner’s] conviction for first-degree
murder must be vacated.

Third Petition at 13.
In his instant Fourth Petition, Petitioner raises the same claim. Specifically, Petitioner
argued that:
1t is Villaverde legal position and argument that since the record established
codefendant Roberto Castro’s actions lacked any malice aforethought and
deliberation at the time he committed the killing “while in the heat of passion,”
his current conviction and sentencing as aider and abettor of a first degree
murder shall be vacated or modified whereas the record also reflected the
Prosecution’s own concession that Villaverde “aided and abetted” Roberto

Castro to commit voluntary manslaughter. See Factual basis at Amened
Information at page 7b

Fourth Petition at 8b.

As shown above, Petitioner is raising the same issue he raised in his previous Petitions.
Despite wording his argument differently, the 1ssue remains the same. Petitioner relies on the
Amended Information filed in Castro’s Guilty Plea Agreement, wherein Castro pled to
Voluntary Manslaughter, to vacate Petitioner’s First Degree Murder conviction. This claim

has repeatedly been denied, by the District Court and the Nevada Court of Appeals.

13
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The Nevada Court ot Appeals has already ruled on the merits of this issue. See Sally
Villaverde v. State, Docket No. 77563 (Order of Affirmance, May 21, 2020). The Nevada

Court of Appeals held that:

Villaverde claim[s] his co-defendant's guilty plea was new
evidence, not presented at trial, that showed that he could not have
committed first-degree murder with the use of a deadly weapon,
robbery with the use of a deadly weapon, and burglary.

[However,] Villaverde fail[s] to demonstrate he was
actually innocent. Villaverde's co-defendant’s 4/ford plea to lesser
charges did not demonstrate Villaverde was factually innocent of
the charges he was convicted of. Accordingly, because Villaverde
failed to demonstrate it was more likely than not that no reasonable
jury would find him guilty beyond a reasonable doubt based on his
co-defendant's plea, we conclude the district court did not err by
denying this claim without first holding an evidentiary hearing.

Sally Villaverde v. State, Docket No. 77563-COA (Order of Affirmance, May 21, 2020) p. 2-

3. As shown above, Petitionet's claim is precluded for rehearing as the Nevada Court of
Appeals has already made a final ruling on the merits regarding the instant issue. Therefore,

Petitioner’s claim is barred under the law of the case and res judicata doctrines.

E. THIS PETITION IS BARRED DUE TO LACHES

Certain limitations exist on how long a defendant may wait to assert a post-conviction
request for relief. Consideration of the equitable doctrine of laches is necessary in determining
whether a defendant has shown ‘manifest injustice’ that would permit a modification of a
sentence. Hart, 116 Nev. at 563-64, 1 P.3d at 972. In Hart, the Nevada Supreme Court stated:
“Application of the doctrine to an individual case may require consideration of several tactors,
including: (1) whether there was an inexcusable delay in seeking reliet; (2) whether an implied
waiver has arisen from the defendant's knowing acquiescence in existing conditions; and (3)
whether circumstances exist that prejudice the State. See Buckholt v. District Court, 94 Nev.

631, 633, 584 P.2d 672, 673-74 (1978).” 1d.

NRS 34.800 creates a rebuttable presumption of prejudice to the State 1f “[a] period

exceeding five years [elapses] between the filing of a judgment of conviction, an order
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imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”
The Nevada Supreme Court has observed, “[Pletitions that are filed many years after
conviction are an unreasonable burden on the criminal justice system. The necessity for a
workable system dictates that there must exist a time when a criminal conviction is final.”

Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the

statute requires the State plead laches. NRS 34.800(2). The State affirmatively pled laches.

Here, there 1s inexcusable delay for seeking relief — especially because Petitioner’s
claims are meritless, which will be fully discussed below. A rebuttable presumption of
prejudice for the State arises because Petitioner brings this Petition more than a decade after
Remittitur was 1ssued on March 14, 2006, which 1s more than twice the amount of time
specified in NRS 34.800. Because Petitioner failed to overcome the presumptive prejudice to
the State, Petitioner's Fourth Petition is also dismissed pursuant to laches.

II. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE AND PREJUDICE
TO OVERCOME THE PROCEDURAL BARS

A. PETITIONER FAILS TO SHOW GOOD CAUSE
To avoid procedural default under NRS 34.726 and NRS 34.810, the petitioner has the

burden of pleading and proving specific facts that demonstrate good cause for his tailure to
present his claim in an earlier proceeding or to otherwise comply with the statutory
requirements, and that the petitioner will be unduly prejudiced if the petition is dismissed. See
Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada
Dep’t of Prisons, 104 Nev. 656, 659, 764 P .2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans, 117 Nev. at 646-47, 29 P.3d
at 523 (2001) (emphasis added).

Moreover, “to establish good cause, [petitioners] must show that an impediment

external to the defense prevented their compliance with the applicable procedural rule.” Clem
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v. State, 119 Nev. 615,621, 81 P.3d 521,525 (2003) (emphasis added); See also Hathaway v.
State, 119 Nev. 248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537.

“A qualifying impediment might be shown where the factual or legal basis for a claim was not
reasonably available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court
continued, petitioners “cannot attempt to manufacture good cause.” Id. at 621, 81 P.3d at 526.
Examples of good cause include interference by State officials and the previous unavailability

of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19, 275 P.3d 91, 95 (2012).

Any delay in the filing of the petition must not be the fault of the petitioner. See NRS
34.726(1)(a).
Further, a petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34

P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); See
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). Additionally, a claim that is itself procedurally barred cannot
constitute good cause. See Riker, 121 Nev. at 235, 112 P.3d at 1077; see also Edwards v.
Carpenter, 529 U.S. 446, 453 120 S. Ct. 1587, 1592 (2000).

As previously discussed, the Amended Judgment of Conviction does not excuse
Petitioner’s untimely filing of his instant Petition. Moreover, Petitioner does not allege an
impediment external to the defense prevented Petitioner from raising these claims in an earlier
proceeding and offers no excuse for his failure to raise said issues at the appropriate time.
Thus, Petitioner fails to show good cause to overcome the procedural bars.

B. PETITIONER FAILS TO SHOW PREJUDICE

To establish prejudice, a Petitioner must show “‘not merely that the errors of [the
proceedings] created [the] possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the State’s proceedings with [an] error of constitutional
dimensions.’” Hogan, 109 Nev. at 960, 860 P.2d at 716 (quoting United States v. Frady. 456
U.S. 152, 170, 102 S. Ct. 1 584, I 596 (1982)). Bare and naked allegations are insufficient to
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warrant post-conviction relief, nor are those belied and repelled by the record. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222,225 (1984). “A claim is ‘belied” when it is contradicted
or proven to be false by the record as 1t existed at the time the claim was made.” Mann v. State,

118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

Additionally, for a petitioner to demonstrate prejudice, he or she must show “not merely
that the errors of [the proceeding] created possibility of prejudice, but that they worked to his
actual and substantial disadvantage, in affecting the state proceedings with error of
constitutional dimensions.” Hogan v Warden, 109 Nev. at 960, 860 P.2d at 716 (internal
quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545 (2001). To the

extent Petitioner argues that his claims raised herein show prejudice, his claim fails because
they are without merit.
i.  The District Court did not Err in Dismissing the Jury During the Penalty
Phase
Petitioner alleges the District Court erred in dismissing the jury during the penalty phase
and by sentencing Petitioner in violation of NRS 175.552 because the parties did not stipulate
to waive the separate penalty hearing. Petition at 7-7d. Petitioner further alleges that the
District Court’s “abuse of discretion was vindictive and inappropriate” because Petitioner
repeatedly refused to testify against his co-defendants. Petition at 7d.

NRS 175.552 1n part reads:

[.  Except as otherwise provided in subsection 2, in every case in which there is
a finding that a defendant is guilty or guilty but mentally ill of murder of the
first degree, whether or not the death penalty is sought, the court shall
conduct a separate penalty hearing.

Il. In a case in which the death penalty is not sought ... the parties may by
stipulation waive the separate penalty hearing required in subsection 1. When
stipulating to such a waiver, the parties may also include an agreement to
have the sentence, it any, imposed by the trial judge. Any stipulation pursuant
to this subsection must be in writing and signed by the defendant, the
defendant's attorney, if any, and the prosecuting attorney.
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Here, Petitioner’s claim is belied by the record. On the first day of the jury trial, defense
counsel placed on the record that the parties stipulated to waiving the penalty hearing and that
sentencing would be up to the Court. See Jury Trial Day 1, March 29, 2004, at 3. The Court
then confirmed with Petitioner, if he was in agreement and understood the consequences of
the stipulation. Id. Therefore, Petitioner’s claim is meritless and is denied.

Likewise, Petitioner’s claim regarding the Court’s actions as “vindictive and
mappropriate” is also belied by the record. In support of this claim, Petitioner argues that “the
State forcibly transported Villaverde from the maximum security at Ely State Prison, Nevada,
in an attempt to coerce Villaverde to testify against codefendants.” Petition at 7d. Petitioner
further alleges that “trial Judge imposed harshly, severe maximum sentences as a tactical
maneuver, and/or fear factor to compel Villaverde to turn evidence[] on behalf of the State
against Codefendants.” Petition at 7d. Petitioner cites to the February 7, 2005 Court Minutes,
which relate to his previous co-defendant, Rene Gato’s (hereinafter “Gato”) jury trial, in
support of his frivolous claim. A review of the February 7, 2005 Court Minutes demonstrates
Petitioner’s claim is simply not correct as the Minutes state, “Deft. was transported ... with
the knowledge and consent of counsel.”

It is noteworthy that Petitioner had already been convicted and sentenced by February
7, 2005, at which point his appeal was pending. Accordingly, the District Court had already
sentenced Petitioner within the statutory constraints, Moreover, the Court Minutes indicate
that the State extended an offer to Petitioner who was transported from Ely State Prison to
Court to appear at Gato’s trial - with the knowledge and consent of Petitioner’s counsel. See
Jury Trial Transcript, Feb. 7, 2005, p. 76-77 in Case No. C191012-1. As such, Petitioner was
not forcibly brought to court. After Petitioner reiterated that he did not want to accept the
State’s post-trial negotiations to testify even with immunity at Gato’s trial, Petitioner was
transferred back to prison. No one forced Petitioner to testify nor did the District Court impose
a sentence as strategy to coerce Petitioner to testify. Thus, this claim is denied.

i
i

18
550




R R e Y . I ot

I~ I~ I I 2 2 2 ) [ o) [a— [a— [a— [a— [a— [— [— [— [— [—
20 ~1 o T E=N T 2 — = o @] -1 o Uh FN L o] i o

ii. Petitioner’s Sentence for First Degree Murder Should Not be Modified

Petitioner claims his sentence for First Degree Murder should be moditied for two (2)
reasons. First, NRS 200.030 is ambiguous. Petition at 8. Second, the State dismissed several
charges in co-defendant’s case. Petition at 8b. According to Petitioner, NRS 200.030 1s
ambiguous because it details different degrees of murder, and despite acknowledging that the
“theories are clear,” Petitioner claims the statute “lends itself to two or more reasonable
interpretations.” Petition at 8a. According to Petitioner, “all types of murder require the
presence of malice aforethought. However, the record reflects the State’s concession after
Villaverde’s trial/sentencing that his codefendant Roberto Castro committed the homicide
without malice and deliberation.” Petition at 8a. Essentially, Petitioner argues that because his
co-defendant, Castro, entered a guilty plea agreement for voluntary manslaughter, Petitioner’s
first degree murder conviction cannot stand as the State “admiftted] Roberto Castro was the
one whom committed the homicide.” Petition 8b.

In general, a district court lacks jurisdiction to modify or vacate a sentence once the
defendant has started serving it. Passanisi v. State, 108 Nev, 318, 322, 831 P.2d 1371, 1373
(1992), overruled on other grounds, Harris v. State, 130 Nev. 435, 446, 329 P.3d 619, 627

(2014). A motion to correct or modify an illegal sentence may only challenge the facial legality
of the sentence: either the district court was without jurisdiction to impose a sentence or the
sentence was imposed in excess of the statutory maximum. Edwards v. State, 112 Nev. 704,

708, 918 P.2d 321, 324 (1996).

A district court does have inherent authority to correct, vacate, or modify a sentence
where the defendant can demonstrate the sentence violates due process because it is based on
a materially untrue assumption or mistake of fact that has worked to the defendant’s extreme
detriment. Edwards, 112 Nev. at 707, 918 P.2d at 324. However, not every mistake or error
during sentencing gives rise to a due process violation. State v. Dist. Ct. (Husney), 100 Nev.

90, 97, 677 P.2d 1044, 1048 (1984). The Nevada Supreme Court has emphasized that a

“motion to modify a sentence is limited in scope to sentences based on mistaken assumptions

i
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about a defendant’s criminal record which work to the extreme detriment of the defendant.”
Edwards, 112 Nev. at 708, 918 P.2d at 324.
NRS 200.030 is not ambiguous. A statute is ambiguous if “it is subject to more than

one reasonable interpretation.” Hobbs v. State, 127 Nev. 234, 237, 251 P.3d 177, 179 (2011).

The statute 1s clear as it defines the degree of murders and only offers one reasonable
interpretation per definition. Petitioner’s claim is predicated on his misunderstanding that his
co-defendant’s proceeding has an effect on his case, which it does not. Both defendants were
originally charged with Murder with Use of a Deadly Weapon as the direct perpetrator and
under the same criminal theories of liability: directly committing the crime, aiding and
abetting, and conspiracy. Information filed March 25, 2003, at 2. Together, they were bound
up to District Court on all charges. Id. The only difference is that Petitioner chose to go to trial
on the charges in the Information, while Castro chose to enter into a plea agreement where the
theories of liability were the same. See Guilty Plea Agreement (“GPA”), Case C191012C.
Additionally, as discussed above, this Court and the Nevada Court of Appeals have already
adjudicated that “Villaverde's co-defendant's Alford plea to lesser charges did not demonstrate
Villaverde was factually innocent of the charges he was convicted of.” Sally Villaverde v.

State, Docket No. 77563-COA (Order of Affirmance, May 21, 2020).

Petitioner’s second reason for sentence modification is that State dismissed the Robbery
and Burglary charges in Castro’s case, which violated Petitioner’s due process rights. Petition
at 8b. Again, Petitioner mistakenly relies on his co-defendant’s decision to accept a plea deal
as justification to invalidate Petitioner’s conviction. This is not a reason to modify Petitioner’s
sentence because Petitioner voluntarily rejected the State’s offer and went to trial on the
original Information whereas Castro accepted the offer. Therefore, Petitioner’s sentence will
not be modified and Petitioner has failed to show prejudice to overcome the procedural bars.

III. PETITIONER IS NOT ENTITLED TO APPOINTMENT OF COUNSEL

Petitioner requests the appointment of counsel because of complex issues and

Petitioner’s “first language Spanish may represent a language barrier.” See Motion, at 3.

Petitioner’s Motion 1s denied as moot, Petitioner is not entitled to appointment of counsel.

20
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Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-

conviction proceedings. See Coleman v. Thompson, 501 U.S. 722, 752, 111 S. Ct. 2546, 2566

(1991). The Nevada Supreme Court similarly observed that “[t]he Nevada Constitution...does
not guarantee a right to counsel in post-conviction proceedings, as we interpret the Nevada
Constitution’s right to counsel provision as being coextensive with the Sixth Amendment to

the United States Constitution.” McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258

(1996). McKague specifically held that with the exception of NRS 34.820(1){a) (entitling
appointed counsel when petitioner is under a sentence of death), one does not have “any
constitutional or statutory right to counsel at all” in post-conviction proceedings. Id. at 164,
912 P.2d at 258.

The Nevada Legislature has, however, given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency 1s true, and

the petition 1s not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the petitioner is unable to pay the costs
of the proceedings or to employ counsel. If the court is satisfied
that the allegation of indigency 1s true and the petition is not
dismissed summarily, the court may appoint counsel to represent
the petitioner. In making 1ts determination, the court may consider,
among other things, the severity of the consequences facing the
petitioner and whether:

(a) The issues presented are difficult;

(b) The petitioner is unable to comprehend the proceedings; or
(c) Counsel is necessary to proceed with discovery.

(emphasis added). Accordingly, under NRS 34,750, it is clear that the Court has discretion in
determining whether to appoint counsel.

More recently, the Nevada Supreme Court examined whether a district court
appropriately denied a defendant’s request for appointment of counsel based upon the factors

listed in NRS 34.750. Renteria-Novoa v. State, 133 Nev. 75, 391 P.3d 760 (2017). In Renteria-

Novoa, the petitioner had been serving a prison term of eighty-five (85) years to life. Id. at 75,
391 P.3d at 760. After his judgment of conviction was affirmed on direct appeal, the defendant
filed a pro se postconviction petition for writ of habeas corpus and requested counsel be

appointed. Id. The district court ultimately denied the petitioner’s petition and his appointment
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ot counsel request. Id. In reviewing the district court’s decision, the Nevada Supreme Court
examined the statutory tactors listed under NRS 34.750 and concluded that the district court’s
decision should be reversed and remanded. Id. The Court explained that the petitioner was
indigent, his petition could not be summarily dismissed, and he had in fact satisfied the
statutory factors. Id. at 76, 391 P.3d 760-61. As for the first factor, the Court concluded that
because petitioner had represented he had issues with understanding the English language
which was corroborated by his use of an interpreter at his trial, that was enough to indicate that
the petitioner could not comprehend the proceedings. Id. Moreover, the petitioner had
demonstrated that the consequences he faced—a minimum eighty-five (85) year sentence—
were severe and his petition may have been the only vehicle for which he could raise his
claims. Id. at 76-77, 391 P.3d at 761-62. Finally, his ineffective assistance of counsel claims
may have required additional discovery and investigation beyond the record. Id.

Pursuant to NRS 34,750, Petitioner has not demonstrated that counsel should be

appointed. Unlike in Renteria-Novoa, Petitioner’s Fourth Petition is summarily denied for

several reasons, including, but not limited to, his Petition being time-barred, successive, barred
by laches, and his claims being waived as well as meritless.

Notwithstanding summary denial, Petitioner’s request is denied as he has failed to meet
any of the additional statutory factors under NRS 34.750. While the severity of the
consequences may be significant, the issues Petitioner presents are not complex. His first
claim, that neither he nor the parties stipulated to waiving the penalty phase, is belied by the
record. The Court even addressed the matter with Petitioner. As to his claim of sentence
modification based on Castro’s subsequent plea, that claim is also meritless. Petitioner has
previously raised this claim and this Court denied it on the merits on April 23, 2019. The
Nevada Court of Appeals affirmed the District Court’s judgment. Sally Villaverde v. State,
No. 78725-COA March 12, 2020. Notably, this is Petitioner’s Fourth Petition. The issues he

presents are not complex; rather, Petitioner fails to accept responsibility for his actions and the
fact that the law can hold him responsible under multiple theories of culpability. Therefore,

the issues presented are not difficult.
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Additionally, there has been no indication that Petitioner is unable to comprehend the

proceedings. Unlike the petitioner in Renteria-Novoa who faced difficulties understanding the

English language, here Petitioner has failed to demonstrate any 1nability to understand these
proceedings. Although Petitioner sometimes used a Spanish interpreter, Petitioner has
demonstrated that he can comprehend the proceedings. Post-trial, Petitioner has filed several
Petitions for Writ of Habeas Corpus, citing to the proper authority for the issues he claims.
Further, Odyssey does not indicate that he had an interpreter at the Evidentiary Hearing held
regarding his First Petition. Therefore, Petitioner does not have a language barrier and is able
to comprehend the proceedings.

Finally, counsel is not necessary to proceed with further discovery in this case. The
claims Petitioner raises are without merit and are easily negated with the record, such as his
first claim regarding an alleged failure to stipulate to waive the penalty phase. Petitioner’s
second claim regarding sentence modification also does not need additional discovery as the
law does not offer any reason to modify his sentence. Due to habeas relief not being warranted,
there is no need for additional discovery, let alone counsel’s assistance to conduct such
investigation, Therefore, Petitioner’s Motion is denied as moot.

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

Petitioner requests an evidentiary hearing. Motion at 1. Petitioner, however, fails to
show that an evidentiary hearing is warranted. NRS 34.770 determines when a defendant is

entitled to an evidentiary hearing. It reads:

1. The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine
whether an evidentiary hearing 1s required. A petitioner must
not be discharged or committed to the custody of a person other
than the respondent unless an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing.

3. If the judge or justice determines that an evidentiarty hearing
is required, he shall grant the writ and shall set a date for the
hearing.
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(emphasis added). The Nevada Supreme Court has held that it a petition can be resolved
without expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110

Nev. 1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356,46 P.3d 1228, 1231 (2002).

A defendant is entitled to an evidentiary hearing if his petition 1s supported by specific factual
allegations, which, if true, would entitle him to relief unless the factual allegations are repelled
by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove v. State, 100
Nev. 498, 503, 686 P.2d 222, 225 (1984) (holding that “[a] defendant seeking post-conviction

relief is not entitled to an evidentiary hearing on factual allegations belied or repelled by the
record”). “A claim is ‘belied” when it 1s contradicted or proven to be false by the record as it
existed at the time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002). Itis
improper to hold an evidentiary hearing simply to make a complete record. See State v. Eighth

Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court

considered itself the ‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as
complete a record as possible.” This is an incorrect basis for an evidentiary hearing.”).

Here, Petitioner is not entitled to an evidentiary hearing because his Petition is
procedurally barred, not supported by specific factual allegations that entitle him to relief as
his claims are belied by the record and are barred by the law of the case doctrine. Because
Petitioner’s claims are meritless, holding an evidentiary hearing would only expand an already
thorough record, which is an incorrect basis for holding an evidentiary hearing.

/il
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ORDER
THEREFORE, IT IS HEREBY ORDERED that Petitioner's Fourth Petition for Writ of
Habeas Corpus (Post-Conviction), Motion to Appoint Counsel and Request for Evidentiary
Hearing are DENIED. IT IS ALSO HEREBY ORDERED that the State's Motion to Dismiss

Pursuant to Laches i1s GRANTED.

/
STEVEN B. WOLFSON
Clark County District Attorney A68 D45 654A E374
Nevada Bar #1565 Tierra Jones

District Court Judge

BY /s/ TALEEN PANDUKHT
TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 9th day of August

2022, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

SALLY D. VILLAVERDE, ID #81701

SOUTHERN DESERT CORRECTIONAL CENTER
P. 0. BOX 208

INDIAN SPRINGS, NEVADA 89070-0208

BY /s/ Janet Haves
Secretary for the District Attorney's Ottice

03F02357B/TP/jh/GCU
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DISTRICT COURT

CLARK COUNTY, NEVADA

Sally Villaverde, Plaintiff(s)
VS.

Brian Williams Warden,
Detendant(s)

CASE NO: A-18-780041-W

DEPT. NO. Department 10

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled

case as listed below:
Service Date: 8/23/2022

Dept Law Clerk

dept10lc(@clarkcountycourts.us
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A-18-780041-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES November 01, 2018
A-18-780041-W Sally Villaverde, Plaintiff(s)
Vs.

Brian Williams Warden, Defendant(s}

November 01, 2018  9:00 AM All Pending Motions

HEARD BY: Herndon, Douglas W. COURTROOM: RJC Courtroom 16C
COURT CLERK: Kory Schlitz

RECORDER: Sara Richardson

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- PETITION FOR WRIT OF HABEAS... MOTION FOR APPOINTMENT OF ATTORNEY...
Deputy District Attorney Dena Rinetta present on behalf of the State.
Defendant not present and in custody with the Nevada Department of Corrections. COURT reviewed
the history of the case, and ADVISED, based upon the pleadings and without argument, stated the
Petition is TIME BARRED, and is a successive Writ, adding there is nothing in the second Petition
that was not available to be raised in the first Petition, and there is no attempt to show why there is

good cause in why there was a delay in filing the Petition, and ORDERED Petition DENIED. Court
directed the State to file a Findings of Fact and Conclusions of Law.

NDC

CLERK'S NOTE: A copy of this Minute Order has been mailed to: Sally Villaverde #008170, HDSP,
PO BOX 650, Indian Springs, Nevada 89070. (11-13-18 ks)

PRINT DATE: 08/30/2022 Page 1 of 6 Minutes Date:  November 01, 2018
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A-18-780041-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES November 27, 2018
A-18-780041-W Sally Villaverde, Plaintiff(s)
Vs.

Brian Williams Warden, Defendant(s}

November 27, 2018 9:00 AM Motion Notice of Motion
HEARD BY: Herndon, Douglas W. COURTROOM: RJC Courtroom 16C
COURT CLERK: Kory Schlitz

RECORDER: Sara Richardson

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Deputy District Attorney Brianna Lamanna present on behalf of State.
Defendant not present and in custody with the Nevada Department of Corrections. COURT
ADVISED, there are no pending motions and the Defendant's Petition was denied on November 1,
2018 and ORDERED matter OFF CALENDAR.
NDC

CLERK'S NOTE: A copy of this Minute Order has been mailed to Sally Villaverde #81701, PO BOX
650, Indian Springs, Nevada 89070. (11-28-18 ks)

PRINT DATE: 08/30/2022 Page 2 of 6 Minutes Date:  November 01, 2018
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A-18-780041-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES January 08, 2019
A-18-780041-W Sally Villaverde, Plaintiff(s)
Vs,

Brian Williams Warden, Defendant(s}

January 08, 2019 9:00 AM All Pending Motions

HEARD BY: Herndon, Douglas W. COURTROOM: RJC Courtroom 16C
COURT CLERK: Kory Schlitz

RECORDER: Sara Richardson

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- DEFENDANT'S MOTION FOR TRANSCRIPTS AT STATES EXPENSE... NOTICE OF MOTION...
NOTICE OF MOTION..

Deputy District Attorney Dena Rinetti present on behalf of State.
COURT ADVISED the matter was previously dealt with regarding the request for transcripts which

was DENIED, adding there is no basis that would warrant reconsideration and ORDERED
MOTIONS DENIED. COURT FURTHER ADVISED, the Defendant stated the previous Motion

should be granted for the States untimely Opposition, however, it was filed in the appropriate time.

NDC

CLERK'S NOTE: A copy of this Minute Order has been mailed to Sally Villaverde #81701, PO BOX
650, Indian Springs, Nevada 89070. (1/8/19 ks)

PRINT DATE: 08/30/2022 Page 3 of 6 Minutes Date:  November 01, 2018
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A-18-780041-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES December 06, 2021

A-18-780041-W Sally Villaverde, Plaintiff(s)
VS.
Brian Williams Warden, Defendant(s}

December 06, 2021  8:30 AM All Pending Motions

HEARD BY: Jones, Tierra COURTROOM: RJC Courtroom 14B
COURT CLERK: Michaela Tapia

RECORDER: Victoria Boyd

REPORTER:

PARTIES
PRESENT: Goodman, Laura Attorney

JOURNAL ENTRIES

- PLAINITFF'S MOTION FOR APPOINTMENT OF COUNSEL ... PETITION FOR WRIT OF HABEAS
CORPUS

COURT ORDERED, motion DENIED. FURTHER, based on the State's opposition, COURT

ORDERED, petition DENIED. State to prepare the order with the Findings of Fact and Conclusions
of Law.

NDC

PRINT DATE: 08/30/2022 Page 4 of 6 Minutes Date:  November 01, 2018
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A-18-780041-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES July 13, 2022
A-18-780041-W Sally Villaverde, Plaintiff(s)
Vs,

Brian Williams Warden, Defendant(s}

July 13, 2022 8:30 AM All Pending Motions

HEARD BY: Jones, Tierra COURTROOM: RJC Courtroom 14B
COURT CLERK: Teri Berkshire

RECORDER: Victoria Boyd

REPORTER:

PARTIES
PRESENT: Thoman, Charles W. Attorney

JOURNAL ENTRIES

- Ms. Villaverde not present and in the Nevada Department of Corrections.

PETITION FOR WRIT OF HABEAS CORPUS.. . PLAINTIFF'S MOTION TO APPOINT COUNSEL

Court noted the Supreme Court issued and order of affirmance on the Court's previous order.
COURT ORDERED, Petition DENIED, as it is procedurally barred as it is the fourth petition.
FURTHER COURT ORDERED, Plaintiff's Motion to Appeint Counsel, DENIED as MOOT. State to
prepare Findings of Fact and Conclusions of Law consistent with their opposition.

NDC

Clerk's Note: A copy of this minute order mailed to SALLY VILLAVERDE, LD. # 81701
S.D.C.C.POX 208 INDIAN SPRINGS, NV 89070 /tb

PRINT DATE: 08/30/2022 Page 5 of 6 Minutes Date:  November 01, 2018
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PRINT DATE: 08/30/2022 Page 6 of 6 Minutes Date:  November 01, 2018
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Certification of Copy and
Transmittal of Record

State of Nevada
} SS:
County of Clark

Pursuant to the Supreme Court order dated August 29, 2022, I, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing

is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises three volumes with pages numbered 1 through 564.

SALLY D. VILLAVERDE,
Plaintiff(s), Case No: A-18-780041-W

vs. Dept. No: X
BRIAN WILLIAMS, WARDEN,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 30 day of August 2022.

Steven D. Grierson, Clerk of the Court

MWWW

Heather Ungermann, Deputy Clerk




