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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

KEVIN JOHN MENTABERRY

Appellant
VS.
STATE OF NEVADA

Respondent

N N N N N N N N N

)

$33(//$17PETITION FOR REEEARING

FourthJudicial District Court
The Honorabl&lvin Kacin

JOHN E. MALONE

State Bar No. 5706

209 N. Pratt Ave.

Carson City, Nevada 89701
(775)461-0254

Attorney for Appellant

NRAP 40

TYLER J.INGRAM

CHAD B. THOMPSON

Elko CountyDistrict Attorney
540 Court St. 2 Floor

Elko, Nevada89801
(775)738-3101

AARON FORD

Attorney General

100 N. Carson St.

Carson CityNevada 89701
(775) 6841100

Attorneys for Respondent

DOCKET NG 83878CRA Fild

Nov 08 2022 10:(
Elizabeth A. Brow
Clerk of Supreme

Docket 83878-COA Document 2022-35

d

)6 AM
n
Court

109




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TABLE OF CONTENTS

NRAP 26.1 Disclosure 4

STATEMENT OF THE ISSUES 4

ARGUMENT

CONCLUSION

THE COURT OF APPEALS
MISAPPREHENDEO HAT MENTABERRY

HAD BEEN IMPROPERLY DEPRIVED

OF HIS RIGHT TO A DIRECT APPEAL
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NRAP 26.1 DISCLOSURE

The undersigned counsel of record certifies that the following are pers

and entities as described in NRAP 26.1(a) and mudidotosed. These

representations are made in order that the judges of this court may evaluate

possible disqualification or recusal

Appellant Kevin Mentaberry is an individual person with no affiliations
anycorporationsor publicly held company.

Attorney John Malone is the principal of the law office of John Malone
appears on behalf of appellant.

STATEMENT OF THE ISSUES

l. THE COURT OF APPEALS MISAPPREHENDED THAT
MENTABERRY HAD BEEN IMPROPERLY DEPRIVED OF H
RIGHT TO A DIRECT APPEALOF THE ORIGINAL JUDGMENT O
CONVICTION, AND THEREBY ERRONEOUSLY CONCLUDEL

THAT HE HAD VOLUNTARILY WAIVED ISSUES.

ARGUMENT

Reconsideration is warranted when the court has misapprehended a |
issue of fact or law. NRAP 40T his courtentered its order affirming the judgm

of conviction on September 30, 2022. Appellant Kevin Mentaberry seeks

rehearingoursuant to NRAP 40. It appears the court misapprehendedites
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procedural background and posture of the appdahtaberry is not getting
second bite at the appeal apple; he is trying to secure his first bite.

The court concluded thaecausd/entaberry had appealed from an
amended judgment of conviction, rather than from the original judgment of
conviction therefore he could only raise issues related to the amenddaakisor
v. State 133 Nev. 880, 882, 410 P.3d 100806 (Ct. App. 2017)But the
circumstances leading to the amended judgment are ymigdehe court should
reconsider its application of the principlautlined inJackson

$V H[SODLQHG EULHIO\ LQ D$SSSSHHIDAmM@AMWMIIW
Brief, pp.23), OHQWDEHUU\fVY WULDO FRXQVHO IDLQ
Mentaberry having requestede. Accordingly, Mentaberry filed a postconvict
petition for a writ of habeas corpuaising the issue and settingt the substantiv
facts and argumespursuant to NRP4(c) and_ozada v. Statel10 Nev. 349, 87
P.2d 944 (1994).7KH SHWLWLRQ LV LQ NM&EsE O O IIA8
The matter was fully briefedut before thevidentiaryhearing, the district court
sua sponte determined thhé original sentence as set forth in the judgment o
conviction was illegal. The court issued an order to show cause and called
parties in for a hearingSee$ SSHOODQW TV $-3% AtGhe hearirgyibe

court and couns@onferredand all agreed that the court needed to correct th
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sentencé. All parties further concurred thete entry of a corrected judgment g
conviction wouldreestablish an opportunity for direct appaailg thereforethe
court and counsel agreesdmply to enter thecorrectequdgmentand proposed to
resolve the petition in that manner

This is not a situation in whidme corrected judgmenifairly provides
Mentaberryansecondopportunity to appeal his originpldgment as the court w
concerned with idackson v. Stajd 33 Nevat882, 410 P.3@&t1006 Here,
Mentaberrywas specifically deprived of his right tadaectappeal, anéxpressly
and timelysought to remedy that deprivatian directed by thiscdUW V G
jurisprudence and specific rules of procedufée district courtthe State, and
appellant all concluded that the entry of the corrected judgment would have
effect ofgranting the petitiomndremedying thdoss of thedirect appeal If this
court declines to reconsider its holding, Mentaberry will have been deprived
only of his right to a direct appeal but also even of his right to hesvimely,

fully briefed petition resolved.

!Because the substance of the hearing did not pertain specifical
the merits of the appeal, counsel declineshttude a transcript in the original

appendix. The transcript is attached hereto as Exhibit A.
6
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Accordingly, Mentaberry asks this court tagt rehearing and consider t
merits of his direct appeal arguments. In the alternative, this court sdilmvid
the parties to seek a limitedmand for the limited purpose of allowing the dist
court to conduct a hearing on the postconviction petitihat would enable
Mentaberry to pursue a direct appeal from the original judgment of conviatg
DQWLFLSDWHG E\ WKLV FRXUWTV UXOHV DQG

CONCLUSION
This court should recognize theique circumstances here and grant
rehearing to consider the merits of the appeal.

DATED this 8" day ofNovember2022.

By:  /s/ John E. Malone
John E. Malone
State Bar No. 5706
209 N. Pratt Ave.
CarsonCity, Nevada 89701
jmalonelaw@gmail.com
Attorney for Appellant

?Because of the unique procedural posturthisf matter, Mentabern
has not yet approached the district court for an argicatingits intent to grant
the petition pursuarib NRAP 12A and NCRP 62if this court were to remand.
Mentaberry awaits thi$ R X lnd&dtWon on the mattegee also Hneycuttv.
Huneycutf 94 Nev.79 575 P.2d 5851078), and~oster v. Dingwall 126 Nev. 56,

227 P3d 1042 (2010).
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CERTIFICATE OF COMPLIANCE
(NRAP 32)

1. | hereby certify that this brief complies with the formatting requireme

nts of

NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and the type style

requirements of NRAP 32(a)(6) becautes brief has been prepared i

proportionally spaced tygface usingg RUG TV 7LPHYV 1limla-poRtFobtQ

2. | further certify that this brief complies with the pag® typevolume

limitations of NRAP40(b)(3) becausi does not exceetlO pages.
3. Finally, I hereby certify that | have read tlpstition for rehearingand t

the best of my knowledge, information, and belief, it is not frivolous or inter

for any improper purpose further certify that this brief complies with all dgable

Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), which r¢
every assertion in the brief regarding matters in the record to be support
reference to the page and volume number, if any, of the transcript or append
the matter relied on is to be fountunderstand that | may be subject to sana
in the event that the accompanying brief is not in conformity with the requirg

of the Nevada Rules of Appellate Procedure.
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| affirm that this brief does not contathe social security humber of 3
person.

Dated this8th day ofNovember2022.

By: /s/ John E. Malone

John E. Malone
Attorney for Appellant
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CERTIFICATE OF SERVICE

| affirm that onNovember 92022,, VHUYHG WKH IR U HPatiRibnGar

Rehearingn the following pares:

Elko County District Attorney by. U.S.Mail
540 Court St. ' Floor Electronic _xx___
Elko, Nevada 89801 Personal
Attorney General by: U.S.Mail
100 N. Carson St. Electronic xx__
Carson City, Nevada 89701 Personal

Dated this8™" day of November2022

By: /sl Kelly Atkinson
Kelly Atkinson
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