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NRAP 26.1 DISCLOSURE 

The undersigned counsel of record certifies that the following are persons 

and entities as described in NRAP 26.1(a) and must be disclosed. These 

representations are made in order that the judges of this court may evaluate 

possible disqualification or recusal: 

Appellant Kevin Mentaberry is an individual person with no affiliations to 

any corporations or publicly held company.  

Attorney John Malone is the principal of the law office of John Malone and 

appears on behalf of appellant.  

STATEMENT OF THE ISSUES 

I. THE COURT OF APPEALS MISAPPREHENDED THAT 
MENTABERRY HAD BEEN IMPROPERLY DEPRIVED OF HIS 
RIGHT TO A DIRECT APPEAL OF THE ORIGINAL JUDGMENT OF 
CONVICTION, AND THEREBY ERRONEOUSLY CONCLUDED 
THAT HE HAD VOLUNTARILY WAIVED ISSUES. 

 
ARGUMENT  

 
 Reconsideration is warranted when the court has misapprehended a material 

issue of fact or law.  NRAP 40.  This court entered its order affirming the judgment 

of conviction on September 30, 2022.  Appellant Kevin Mentaberry seeks 

rehearing pursuant to NRAP 40.  It appears the court misapprehended the unique 
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procedural background and posture of the appeal.  Mentaberry is not getting 

second bite at the appeal apple; he is trying to secure his first bite.   

 The court concluded that because Mentaberry had appealed from an 

amended judgment of conviction, rather than from the original judgment of 

conviction, therefore he could only raise issues related to the amendment.  Jackson 

v. State, 133 Nev. 880, 882, 410 P.3d 1004, 1006 (Ct. App. 2017).  But the 

circumstances leading to the amended judgment are unique, and the court should 

reconsider its application of the principles outlined in Jackson.    

 �$�V���H�[�S�O�D�L�Q�H�G���E�U�L�H�I�O�\���L�Q���D�S�S�H�O�O�D�Q�W�¶�V���R�S�H�Q�L�Q�J���E�U�L�H�I ���$�S�S�H�O�O�D�Q�W�¶�V���2�S�H�Q�L�Q�J��

Brief, pp.2-3), �0�H�Q�W�D�E�H�U�U�\�¶�V���W�U�L�D�O���F�R�X�Q�V�H�O���I�D�L�O�H�G���W�R���S�H�U�I�H�F�W���D���G�L�U�H�F�W���D�S�S�H�D�O�����G�H�V�S�L�W�H��

Mentaberry having requested one.  Accordingly, Mentaberry filed a postconviction 

petition for a writ of habeas corpus raising the issue and setting out the substantive 

facts and arguments pursuant to NRAP4(c) and Lozada v. State, 110 Nev. 349, 871 

P.2d 944 (1994).  �7�K�H���S�H�W�L�W�L�R�Q���L�V���L�Q���D�S�S�H�O�O�D�Q�W�¶�V���D�S�S�H�Q�G�L�[���D�W��Volume 1, pp. 11-23.  

The matter was fully briefed, but before the evidentiary hearing, the district court 

sua sponte determined that the original sentence as set forth in the judgment of 

conviction was illegal.  The court issued an order to show cause and called the 

parties in for a hearing.  See �$�S�S�H�O�O�D�Q�W�¶�V���$�S�S�H�Q�G�L�[�����S�S��������-39.  At the hearing, the 

court and counsel conferred, and all agreed that the court needed to correct the 
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sentence.1  All parties further concurred that the entry of a corrected judgment of 

conviction would reestablish an opportunity for direct appeal, and therefore, the 

court and counsel agreed simply to enter the corrected judgment and proposed to 

resolve the petition in that manner.   

 This is not a situation in which the corrected judgment unfairly provides 

Mentaberry an second opportunity to appeal his original judgment, as the court was 

concerned with in Jackson v. State, 133 Nev. at 882, 410 P.3d at 1006.  Here, 

Mentaberry was specifically deprived of his right to a direct appeal, and expressly 

and timely sought to remedy that deprivation as directed by this co�X�U�W�¶�V���G�H�F�D�G�H�V���R�I��

jurisprudence and specific rules of procedure.  The district court, the State, and 

appellant all concluded that the entry of the corrected judgment would have the 

effect of granting the petition and remedying the loss of the direct appeal.  If this 

court declines to reconsider its holding, Mentaberry will have been deprived not 

only of his right to a direct appeal but also even of his right to have his timely, 

fully briefed petition resolved.   

 

 

1Because the substance of the hearing did not pertain specifically to 
the merits of the appeal, counsel declined to include a transcript in the original 
appendix.  The transcript is attached hereto as Exhibit A. 
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 Accordingly, Mentaberry asks this court to grant rehearing and consider the 

merits of his direct appeal arguments.  In the alternative, this court should allow 

the parties to seek a limited remand for the limited purpose of allowing the district 

court to conduct a hearing on the postconviction petition that would enable 

Mentaberry to pursue a direct appeal from the original judgment of conviction, as 

�D�Q�W�L�F�L�S�D�W�H�G���E�\���W�K�L�V���F�R�X�U�W�¶�V���U�X�O�H�V���D�Q�G���M�X�U�L�V�S�U�X�G�H�Q�F�H.2     

CONCLUSION 

  This court should recognize the unique circumstances here and grant 

rehearing to consider the merits of the appeal.   

 DATED this 8th day of November, 2022. 

       By: ___/s/ John E. Malone __ 
        John E. Malone 
        State Bar No. 5706 
        209 N. Pratt Ave. 
        Carson City, Nevada 89701 
        jmalonelaw@gmail.com 
        Attorney for Appellant  

 

 

2Because of the unique procedural posture of this matter, Mentaberry 
has not yet approached the district court for an order indicating its intent to grant 
the petition pursuant to NRAP 12A and NCRP 62.1if this court were to remand.  
Mentaberry awaits this �F�R�X�U�W�¶�V instruction on the matter. See also Huneycutt v. 
Huneycutt, 94 Nev.79 575 P.2d 585 (1978), and Foster v. Dingwall, 126 Nev. 56, 
227 P.3d 1042 (2010). 
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CERTIFICATE OF COMPLIANCE  
(NRAP 32) 

 
 
 
 

      1.  I hereby certify that this brief complies with the formatting requirements of 

NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and the type style 

requirements of NRAP 32(a)(6) because this brief has been prepared in a 

proportionally spaced typeface using �:�R�U�G�¶�V���7�L�P�H�V���1�H�Z���5�R�P�D�Q��in 14-point font. 

      2.  I further certify that this brief complies with the page- or type-volume 

limitations of NRAP 40(b)(3) because it does not exceed 10 pages. 

      3.  Finally, I hereby certify that I have read this petition for rehearing, and to 

the best of my knowledge, information, and belief, it is not frivolous or interposed 

for any improper purpose.  I further certify that this brief complies with all applicable 

Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), which requires 

every assertion in the brief regarding matters in the record to be supported by a 

reference to the page and volume number, if any, of the transcript or appendix where 

the matter relied on is to be found.  I understand that I may be subject to sanctions 

in the event that the accompanying brief is not in conformity with the requirements 

of the Nevada Rules of Appellate Procedure. 
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 I affirm that this brief does not contain the social security number of any 

person. 

       Dated this 8th day of November, 2022.  

                                                              By: ____/s/ John E. Malone ____                                                               
       John E. Malone 
       Attorney for Appellant 
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CERTIFICATE OF SERVICE 
 
 
I affirm that on November 9, 2022, �,���V�H�U�Y�H�G���W�K�H���I�R�U�H�J�R�L�Q�J���$�S�S�H�O�O�D�Q�W�¶�V��Petition for 

Rehearing on the following parties: 

Elko County District Attorney  by:  U.S. Mail ____ 
540 Court St. 2nd Floor    Electronic __xx__ 
Elko, Nevada 89801    Personal ____ 
 
Attorney General    by: U.S. Mail ____ 
100 N. Carson St.     Electronic _xx___ 
Carson City, Nevada 89701   Personal ____ 
 
Dated this: 8th day of November, 2022.  
 
 
      By:  ___/s/ Kelly Atkinson ____ 
       Kelly Atkinson 
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