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NRAP 26.1 DISCLOSURE 

The undersigned counsel of record certifies that the following are persons 

and entities as described in NRAP 26.1(a) and must be disclosed. These 

representations are made in order that the judges of this court may evaluate 

possible disqualification or recusal: 

Appellant Kevin Mentaberry is an individual person with no affiliations to 

any corporations or publicly held company.  

Attorney John Malone is the principal of the law office of John Malone and 

appears on behalf of appellant.  

STATEMENT OF THE ISSUES 

I. THE COURT OF APPEALS MISAPPREHENDED THAT 

MENTABERRY HAD BEEN IMPROPERLY DEPRIVED OF HIS 

RIGHT TO A DIRECT APPEAL OF THE ORIGINAL JUDGMENT OF 

CONVICTION, AND THEREBY ERRONEOUSLY CONCLUDED 

THAT HE HAD VOLUNTARILY WAIVED ISSUES. 

 

 

STATEMENT OF PROCEDURAL BACKGROUND 

 

 Appellant Kevin Mentaberry was charged by information with one count of 

sexual assault on a child under the age of 16 years, a category “A” felony, and with 

two lesser charges of statutory sexual seduction and lewdness with a child 14 or 15 

years old, both category “B” felonies.  Appellant’s Appendix, Vol. I, pp.1-4.  He 

pleaded not guilty and went to trial on all charges.  The jury convicted him on one 
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charge of lewdness with child under 14 or 15 years old.  Appellant’s Appendix, 

Vol. I, pp.5-10.  The district court sentenced him to 28 to 72 months, suspended for 

60 months, and 5 years of probation with 180 days served.  Appellant’s Appendix, 

Vol. I, pp.5-10. 

 Trial counsel failed to perfect a direct appeal, and Mentaberry retained new 

counsel and filed at timely postconviction petition for a writ of habeas corpus 

pursuant to and Lozada v. State, 110 Nev. 349, 871 P.2d 944 (1994).  Appellant’s 

Appendix Vol. 1, pp. 11-23.  The State filed its response, and the petition was fully 

briefed.  Before the court could address the petition, however, the district court 

determined sua sponte that it had imposed an illegal sentence on Mentaberry by 

granting him probation.  The district court issued an order to show cause to all 

parties and set a hearing.  See Appellant’s Appendix, pp. 23-39.  At the hearing, the 

court and the parties discussed the validity of the original sentence and the pending 

postconviction petition.  The parties and court concluded that the sentence was 

indeed illegal, and that appellant’s petition had substantive merit, and that a new 

amended judgment of conviction would solve both the problem of the sentence and 
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the issue of the direct appeal in one move.1  The new judgment would impose a 

legal sentence and would restart the time for Mentaberry to pursue his direct 

appeal.   

 On resentencing, the district court imposed a sentence of 28 to 72 months in 

prison.  Appellant’s Appendix, Vol. I, pp.40-41.  Mentaberry filed a timely notice 

of appeal.   

The parties fully briefed the merits of the appeal, challenging various aspects 

of the trial and raising issues of sufficiency of the evidence, juror bias, and 

improperly admitted hearsay evidence under Patterson v. State, 111 Nev. 1525, 1532, 

907 P.2d 984, 989 (1995);  Daly v. State, 99 Nev. 564, 568–69, 665 P.2d 798, 802 

(1983), modified on other grounds by Richmond v. State, 118 Nev. 924, 59 P.3d 

1249 (2002); and Gibbons v. State, 97 Nev. 299, 629 P.2d 1196 (1981).  See 

Appellant’s Opening Brief. 

The appeal was transferred to the court of appeals.  The court of appeals 

concluded that because Mentaberry was appealing from an amended judgment of 

 

 

1Because the substance of the hearing did not pertain specifically to the 

merits of the appeal, counsel declined to include a transcript in the original 

appendix.  The transcripts are therefore attached hereto as Exhibit A. 
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conviction, rather than from the original judgment of conviction, therefore he could 

only raise issues related to the amendment pursuant to its decision in Jackson v. State, 

133 Nev. 880, 882, 410 P.3d 1004, 1006 (Ct. App. 2017).  The court of appeals 

therefore affirmed without considering the parties’ arguments because Mentaberry 

had not challenged the new sentence.  But, as Mentaberry tried to explain in his 

petition for rehearing, as he does here, the circumstances leading to entry of the 

amended judgment are unique, and the court of appeals misapplied Jackson.    

Mentaberry properly and timely followed the directions of this court and the 

rules of law to correct his trial counsel’s failure; the parties concurred that his 

petition had merit and that he had indeed been deprived of his direct appeal of the 

judgment of conviction, and he should not now be again deprived of his direct appeal 

by the courts.    

ARGUMENT 

 

 The court of appeals entered its order denying rehearing on December 22, 

2022.  Kevin Mentaberry seeks this court’s review pursuant to NRAP 40B.  A 

petition for review must be filed within 18 days of the court of appeals’ decision; 

this petition is therefore timely.  NRAP 40B(c).  A petition for review will be 

considered when the decision of the court of appeals conflicts with its own 
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precedent or with decisions of the supreme court or United States Supreme Court.  

NRAP 40(a)(2).  Here, the principles of Jackson v. State, 133 Nev. 880, 882, 410 

P.3d 1004, 1006 (Ct. App. 2017) – avoiding limitless challenges to convictions that 

may undermine the doctrine of finality - do not require the court to limit its review 

to the new sentence.  This is not a case where Mentaberry managed to use statutory 

deadlines to sneak in an untimely appeal or may be able to manipulate the courts in 

perpetuity.  This court has created a specific procedure by which appellants are 

able to recover a constitutional right that was improperly denied them.  Mentaberry 

followed this procedure.  His petition was timely from the original judgment of 

conviction, the parties concurred that it had merit and should be granted.  The court 

of appeals should have resolved the appeal on the merits.  Mentaberry is not 

getting second bite at the appeal apple; he is trying – pursuant to the procedures 

specifically outlined by this court in its caselaw and appellate rules - to secure his 

first bite.   

 This is not a situation in which the amended judgment unfairly provides 

Mentaberry an second opportunity to appeal his original judgment, as the court was 

concerned with in Jackson v. State, 133 Nev. at 882, 410 P.3d at 1006.  Here, 

Mentaberry was specifically deprived of his right to a direct appeal, and expressly 

and timely sought to remedy that deprivation as directed by this court’s decades of 
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jurisprudence and specific rules of procedure.  The district court, the State, and 

appellant all concurred that the entry of the corrected judgment would have the 

effect of remedying the loss of the direct appeal.  If this court declines to review 

the court of appeals decisions, Mentaberry will have been deprived not only of his 

right to a direct appeal but also even of his right to have his timely, fully briefed 

petition resolved.   

 Accordingly, Mentaberry asks this court to grant review and to consider the 

merits of his direct appeal arguments.  In the alternative, this court should allow 

the parties to seek a limited remand for the limited purpose of allowing the district 

court to conduct a hearing on the postconviction petition that would enable 

Mentaberry to pursue a direct appeal from the original judgment of conviction, as 

anticipated by this court’s rules and jurisprudence.2    

 

 

  

 

 

2Because of the unique procedural posture of this matter, Mentaberry 

has not yet approached the district court for an order indicating its intent to grant 

the petition pursuant to NRAP 12A and NCRP 62.1.  Mentaberry awaits this 

court’s instruction on the matter. See also Huneycutt v. Huneycutt, 94 Nev.79 575 

P.2d 585 (1978), and Foster v. Dingwall, 126 Nev. 56, 227 P.3d 1042 (2010). 
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CONCLUSION 

  This court should recognize the unique circumstances here and grant review 

to consider the merits of the appeal.   

 DATED this 9th day of January, 2023. 

       By: ___John E. Malone____ 

        John E. Malone 

        State Bar No. 5706 

        209 N. Pratt Ave. 

        Carson City, Nevada 89701 

        jmalonelaw@gmail.com 

        Attorney for Appellant  
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CERTIFICATE OF COMPLIANCE 

(NRAP 32) 

 

 

 

 

      1.  I hereby certify that this brief complies with the formatting requirements of 

NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and the type style 

requirements of NRAP 32(a)(6) because this brief has been prepared in a 

proportionally spaced typeface using Word’s Times New Roman in 14-point font. 

      2.  I further certify that this brief complies with the page- or type-volume 

limitations of NRAP 40(b)(3) because it does not exceed 10 pages. 

      3.  Finally, I hereby certify that I have read this petition for rehearing, and to 

the best of my knowledge, information, and belief, it is not frivolous or interposed 

for any improper purpose.  I further certify that this brief complies with all applicable 

Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), which requires 

every assertion in the brief regarding matters in the record to be supported by a 

reference to the page and volume number, if any, of the transcript or Appellant’s 

Appendix where the matter relied on is to be found.  I understand that I may be 

subject to sanctions in the event that the accompanying brief is not in conformity 

with the requirements of the Nevada Rules of Appellate Procedure. 
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 I affirm that this brief does not contain the social security number of any 

person. 

       Dated this 9th day of January, 2023.  

                                                              By: _____John E. Malone__________                                                               

       John E. Malone 

       Attorney for Appellant 
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CERTIFICATE OF SERVICE 

 

 

I affirm that I served the foregoing Appellant’s Petition for Review on the 

following parties: 

Elko County District Attorney  by:  U.S. Mail ____ 

540 Court St. 2nd Floor    Electronic __xx__ 

Elko, Nevada 89801    Personal ____ 

 

Attorney General    by: U.S. Mail ____ 

100 N. Carson St.     Electronic _xx___ 

Carson City, Nevada 89701   Personal ____ 

 

Dated this: 9th day of January, 2023.  

 

 

      By:  ____Kelly Atkinson_____ 

       Kelly Atkinson 



Docket 83878   Document 2023-00581






























































































