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IN THE SUPREME COURT OF THE STATE OF NEVADA 

SEAN RODNEY ORTH, 
Petitioner, 
vs. 
THE EIGHTH JUDICIAL DISTRICT COURT 
OF THE STATE OF NEVADA, IN AND FOR 
THE COUNTY OF CLARK, 
Respondent, 

and 
THE STATE OF NEVADA, 
Real Part in Interest. 

Supreme Court No. 84180 
District Court Case No. C352701 

NOTICE IN LIEU OF REMITTITUR 

TO THE ABOVE-NAMED PARTIES: 

The decision and Order of the court in this matter having been entered on April 14th, 
2022, and the period for the filing of a petition for rehearing having expired and no 
petition having been filed, notice is hereby given that the Order and decision entered 
herein has, pursuant to the rules of this court, become effective. 

DATE: May 09, 2022 

Elizabeth A Brown, Clerk of Court 

By: Andrew Lococo 
Deputy Clerk 

cc: 
Clark County District Attorney\ Alexander G. Chen, Chief Deputy District Attorney 
Steven D. Grierson, Eighth District Court Clerk 
Eighth Judicial District Court, Chief Judge 
Sean Rodney Orth 

1 22-14771 
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On 10/28/20, I Detective K. LaPeer #1446 assisted Del K. Lippisch #1710 with a robbery Investigation. I was tasked with conducting Interviews with witnesses , 
or family members of the V:ctim. ,,.,J.,. 
N. 0853 hours, 1 conducted a recorded Interview with Jessie Caracciolo (DOB 7/11/81) who 16 the victim's girlfriend. Jessie advised that she arrived al Louis's 1 e ~ · · 
apartment at 1830 hours and was greeted at the door by Sean and Christian, and that Sean asked, "':f"hY are You Here·. Jessie stated that Louis looked at her 
and she could teU s~mething was wrong, but that Sean asked Louis to go lo his bedroom and they did. 

Jessie stal\!d that she sat al the dinln room table while Sean and L is entered his room. I askei:I if Se as anned and she was nol. Jessie 
a se a· ouis a an emerg m e room with Sean holding a large green u bag and Sean left the apartment at approximate urs. 

_..,.,..-.....__..____ 
After an left Jessie advised that Lools told her he was robbed In the bedroom and that Sean had an unknown wea on on him. Louis advised Jessie that 
inside th~green duffel b.§_ was her shotgun, u,s s ndgun, end his aptop. ess s an rea!ened to hann Louis s a e t e police. 
Jessie state3 tfia!Th]\; was nervous as they talked for several hours trying to convince him to can the police. 

Jessie stated. that she did her own research and located a rap sheet ror Sean and realized he was a bad guy. Jessie stated they called the police around 2230 
hours. Jessie then stated that Sean took Louis's car that night as ..wll. 

At 0700 hours, Jessie advised that Sean returned to the apartment and knocked'on lhe d:or. That Louis called lhe police and he and Jessie took cover in his • ,;_,..,,I 
son's room Christian. Jessie was unable to give a viable answer for wily a person lhat Just robbed her boyfriend and stole his car, would return In the morning. ( '-

Jessie claimed to have :;·ry fitt!e knowledge of Sean other u1an ·seeing him sleeping on Louis's couch a few days prior and this Incident In qutstion. I ended 
the interview at this point · 
1 then conducted a recorded Interview with Christian Polanco (00B 12/1/08} who is tne son lo Louis. Christian advised !hat Sean did not live l the apartment 
like Sean was dalmln~CtiniUlilfllovtied.that Sean has been at the apartment for the last three days, and furthermore that he and Louis met Sean 
approximately 10 days ago. · 
CMsUan advised that his father seemed anxious and nervous whlle sean was at the house the night of the incident, but stated that ii was normal practice that 

• 1 n, ;i,; and Se.an would mtP.r Louis's bedroom and talk and nang out in there. 

Christian advi:,cd L>i;it he Hke-j Sean and considered him a fliend, stating that th-ey played footbali a iew tirnas. <.,nristion v,as the:'1 ~~,._~.,; ai.,~-·t ., .. ;; ;r;;,;..;.:,,•,i ::-..: 
night before and cnristian stated that his father llldn't !ell him anything related to the robbery • . .... . 
Christian then advised that he was steeping In his room when Sean returned to the apartment the following morning. 

Christian stated that his father was robbed of $10,000 last year where a male susp'ilct had access lo his debit card and would gamble with L is's money. 

t asked Christian if Louis had any problems with Sean recentiy and he stated, "YE:s". Christian advised that Sean would keep turning off the climera on their 
front door and has stolen a wine botVe. Christian stated that he and Louis would IP.ave Sean at the apartment occasionally. 

Christian advised that Sean could borrow his dad's car that Jessie claimed wa, E!ri1en. Christian advised that Sean would drive the car for a couple of days 
before he returned il. Christian then stated that Sean has access to Louis's cellu!c1r phoi',e and hls bank acco~ts as well. II became evident that Sean was 
ml< e of a fri~JJd .than as · . J()bbe~. , - . 
Jessie t ens a ed thi!l S'eari fl:ld''access lo Louis's Navy Credit Union and USAA credit union accounts. Jessie ad'lised that last night they c.alled and put a 
stop to 111s accounts. Jessie stated that several charges were found on Louis's account on 10/25 and 10/26: ·- · · ~ 

:f It was clear that Louis's laptop was not stolen when Sean left with the green duffel bag as it was now learned Sean had Louis's laptop since Monday. Jessie 
advised that Louis also Qijve sean his cell phone because Sean needed a phone. Jessie stated Sean has had the phone since at least Tuesday. 

Date: Officer: Subject: 

10/2912020 LAPEER, KEVlN Search warrant narrative 

On 10/29/20, I Detective K. LaPeer #1446 was assisting Del. K. Lippisch #1710 with a potential robbery Investigation. Det. Lippisch authoredl_earch warrants 
for a large tan duffel bag as well as a while Chewolet Malibu. The search warranls were reviewed bye district attorney and signe-:1 by a Henlrson Justice 
court judge. 

At 0700 hours. I executed the search warrant on the tan duffel bag. The followir,;; i!ems of evidence were located and documented on the search warran! 
,·::-::.;m. 

1. Black "Fuel" motorcycJe helmet 
2. Model 12 • . 2().gauge 'Mnchester shotgun. SIN 1291469 
3. Federal .20ijauge amml.llllion HI-Brass (25) live shells 
4. Surefire tactical flash6ghl with mount 
5. Vice grips 
6. Lenovo laptop SIN Y005BV4H 
7. Grace USA chlsef tool 

All items were photographed by Detective 0. Ozawa #1531 and later uploaded Into digital evidence. I then properly booked all evidence In the main station 
vault. A copy of the search warrant return and sealing order were left inside the duffel bag. 

At approxlmately 1400 hours, Detective Lynaugh #1554, CSA D. Proietto #2147 and I executed the search warrant on the while Malibu bearing NV Body Shop 
6528. CSA Proietto processed the vehicle for forensic evidence and documented the vehicle with photographs. The following items or evidence were 
recovered: 

1. DNA swabs from steering wheel 
2. Drivers door, rear view mirror possible la ten! prtnl lifts 

A copy or the search warrant return and sealing order were left on the passenger seat ?f the vehlde. The vehicle will be returned lo the victim. 

DR# 20-18994 8 of ll 12/9/20209:13:301 _ .. , 
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O~A 
on 10.28-2020 at approximately 0855 hrs I, DetP-'"~ Ozawa P#1531 was assisting Detective Upplsch In vzil!bery Investigation that OCCIJ'red at the Marlow 
Apartments located at 981 'Mlltney Ranch Drive J Henderson, NV 89014. I was tasked with Interview{ ? victim (Louis Polanco DOB of 
the lneiilent.' • 

1 made contact with Louis al his apartment (t823) and asked Louis if he would speak with me inside my Detective vehicle and he advised yes. I escorted 
Louis to ITT/ vehlde and he sat in the front passenger seal. I explained to Louis that I wanted to talk to him about v.hat happened and that I was going to 
digitally record the Interview. Louis gave consent for me to record lhe Interview. During Louis' lnteMew, I had to ask Louis to darify detais because Louis 
would give detans out of chronological order. 

Louis advised that he first met the suspect, who he Identified as •Sean o• because he did not remember Sean·s last name, on Sunday 10.25-2020 at 
approximately 2300 hrs when Sean came over to his apartment with Louis' friend "Benny." Louis staled that Benny lives out of town and had come to Nevada 
and contacted him through lnstagram and asked If Louis wanted to hangout. Louis told Benny yes, and Benny sald he would come over to his apartment and 
they cookl hang out and Benny would give Loi.is a tattoo. Bemy came over with sean on 10-25-2020 at approximately 2300 hrs and they al hung out 
together and dranlC alcohol. Louis advised that Sean fel asleep and Benny wanted to leave and Louis told Benny that Sean could sleep at his apartment. 
Benny left Louis' apartment at approximately 0300 hrs on 10-26-2020. After Benny left, Louis went to bed end when Louis woke up later In the morning, Sean 
was already gone. Louis <fld not know when Sean left or where Sean went. 

Louis stated that he did not have any contact with Benny or Sean for the rest of Monday (10.26-2020). Then on Tuesday (10-27-2020) between the hours of 
1400 10 1500 hrs, Sean came to Louis· apartment. Louis let Sean inside his apartment and when Sean came In, he pulled up his shirt and Lf ls observed a 
gun in his waistband. Sean then tells Louis to sit dov.n and to give him Loi.is' computer and cell phone. Sean Ulen tells Louis that he wante to erase the 
video on his cameras and told Louis It was Illegal lo record people. 1 asked Louis about the cameras and he advised that he has Cox Home fe and he has a 
camera inside his room. Louis advised that Sean pulled his camera from Inside his room to disconnect the camera. 

Met a few minutes, Louis' son (Christian Polanco) came home and was crying. Louis advised that his son was aylng because he had bro~n a glass botUe 
and some neighbors yened at him. After some more lime had passed, Henderson Police knocked on Louis' apartment door. Sean told Louie to stay teated 
and Sean answered the door and spoke with Officers. This lncldent was documented under HPD Incident number HP201027000845. 

At approximately 1800 hrs, Louis advised that his girlfriend (Jessie Caracciolo DOB I came to the apartment. Sean then told L.o!is to talk with him 
in Louis.' room and Lous walked into his bedroom with Sean. Sean asked Louis why Jessie was al his apartment, and Louis told him thats Is his girlfriend. 
Sean then tells Louis to give him all his guns, and Louis puts a short barrel shotgun that belongs to Jessie and a handgun (Smith and Wess n Shield) that 
be~and colored duffel bag. After Louis packed the duffel bag, he walked out of the apartment wth Sean and put the duffi bag in Louis' car 
(while Chevrolet Malibu) and Sean drove off with Louis' vehicle. Louis advised that the white Chevrolet Manbu belonged to a body shop tha was loaning him 
the vehicle because the body shop was working on Louis' car (Gray BMW 3281). Louis also stated that prior to Sean stealing his car, Sean Id him, "Don't call 
the cops or l'11 blow up your home.• This is why Louis did not call the Police right after the Incident occurred. 

Louis lhen called the Police later in the evening and Louis made contact with Police and a report was taken and documented under HPD report# 20-18989. 
Louis was then advised that if Sean returns, he needed to contact the Police rlgh! away and Louis advised okay. 

I asked Louis what was stolen from him, and he advised that his cell phone, laptop, IMnchester Shotgun and a Smi1h and Wesson handgun. I asked Louis to 
describe Sean and he advised that Sean was a v.tilte male. approximately six foot in height, 200 lbs and had a shaved head. The last dothing description that 
Louis could remeni>er was Sean was wearing a blue shirt, blue pants and a blue hoodie. After speaking with Louis, I talked to Detective LaPeerwho was 
also assisting Detective Upplsch and Interviewed Christian end Jessie. Detective LaPeer advised me of what Christian and Jessie stated, which was 
Inconsistent ~th Louis' statements. See Detective LaPeer's Interview narrative for exact details of the Interviews. Delective LaPeer staled that Jessie had 
advised that Louis had let Sean borrow his Chevrolet Malibu and had let Sean borrow his cell phone. 

I then spoke with Louis one more lime outside his apartment. I advised Louis his statement was slightly different from Jessie's statement I asked Louis why 
his statement would be different from Jessie's and he advised he did not know why. I asked Louis if he ever let Sean borrow his vehicle and cen phone and 
Louis stated no. Louis stated that he did let Sean use his phone v,t,en he first met Sean and Seen used ii to call unemployment. I advised Louis that he first 
advised me that he met Sean on Sunday night at 2300 hrs, so the unemployment office would be closed and he could not give a reason for letting Sean use 
his phone to call unerrployment on a day that ll was dosed. 

I asked Louis if he met Sean or Benny any,vhere else prior to coming to his apartment on 1 D-2~2020 and he advised no. I asked Louis if he went anywhere 
during the past three days, and he advised that he had went to a PTs Bar on Saturday night and remembers talking to a female that night r asked if Benny or 
Sean were at the bar and he advised no. The Interview was then ended with Louis and Detective LaPeer and I le~-~~~ S_P.~~~~t: 

1 Date: Officer. Subject: 

12/08/2020 TROTTER,BRANDONN Digital Investigation 
- . - . . 

on 10/28/2020 I, De1ective B. Trotter#t533 was contacted by Detective K. Upplsch #1710, regarding a request that I perform a digital anal ·sand 
examination for the following isled cell phone. I was provided the cellular phone at approximately 1730 hours. I was additionally provided ha search 
warrant signed and approved by the Honorable Judge David S. Gibson or the Henderson Justice Court, providing authority ror a search of e device. 

Device: 
(1) Black LG Cellular Phone- Model: LM·O710MS • Serial Number. 903CYG'N293903. IMEI: 352439102939034 

The cellular device, and later It's SIM card, were connected to a Gellebrite Universal Forensic Extraction Device (UFED) for PC utilizing for sically accepted 
techniques, and the data was acquired from them. 
The following phone number was reported by the devices: 
(1) 17026650927 

After acquiring the data, I subsequently booked the device into the Henderson PoUce Department Evidence Vault on 10/29/2020 at approximately 1859 hours. 

A portable forensic reporting application was later generated for the device by a Cellebrite Physical Analyzer software program. A copy orlhe reporting 
application was subsequenUy provided to Detective Llppisch for review and further investigation. · 

A copy of the above-mentioned data wlll be maintained on a locked. Isolated and air gapped, external Computer Crimes Evidence Storage System at the 
Henderson Pollce Department Main Station. 

Documentation or the device examined wrn be later uploaded to the Henderson Police Department Digital Evidence Database. 

OR# 20-18994 11 of 11 1219fl020 9:13:30 AM 



AA001908

-·· ·-- --··--------- - - - - - - --- --~- - - ------ - --------...:-'-----

l·Z:ODAH 

1·2:00AM 

12:00AH 

IRAN 
2 ·cASE NO, C35270H 

3 

4 

s 

e 

lJi THE JOS!ICE 'S COURT OF RENDERSPN 'IOWNSHIP 
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·3 Direct Exal!llnatioli by Ms, Mendoza 18 
cro~s-Ixamiia ion1bv Defendant .. Orth l 

" Redirect Ex nat O:fll m• Mendoza · Recr9ss-Ex nation De endant ·orth 
s: Fvrt11er Ile rect :Ex . . nat. on .by Hs, r.-endoza 
e KEVIi/ LAPEER • . 

Dfrect Ex~naUoilb~Y Ks. Hendo:a 
., cr0Js-Exam1.nat1on, y- Defendant Orth 

Redirect Exai!u.n.at1on liy Ms. Mebiloza 
0 

10 

,, 
12 

13 

15 

18 
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20 
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mL LIPPISCH . • 
Direct Ewtl:na~1onbb-j 1-b,~doza 
C~q~s-lxW11at1on· y Def~ t Orth 
Red,lr~tt EJl~tnat~onb.by •. r~ndoza h 
l\ecross.0 Euml,n,tion .Y De endant Ort 

2 

24 

25 
.__ ___________________ -J 

3 

... 

IIE!!DERSO"ll, NEVADA, :n£CEMBER 9, 2020 

s TllE COURY: Sean Orth, 20CRH1571, who ~s 

e representillg li.i/n$elf with Miss Simons here .as sta°f'y 
7 counsel. 
e All right. }II. Orth, l~t•; take µp .your 
" notions first and then lie '11 start the pre,li!Q depen_d!.ng 

,, o how I rµle o.rr yo:ur ·l!IOtlonsr oh_y? 

.., , ~EFEl!llANT QRTR: Yes, 1ir. I'd like t 
-1.2 lnvoXe the rule. o( witn.ess,~. 
, " TIit ~ , Of wh~(? 
14 DEfEND~ O_R!_H: lhe nrle of witnesses 
1 !S -ro exclude thel!I, 
18 THE COURT: ile '11 exclude the witnesse. ~., on_ce. the preliminaty hearfng starts. ~o y011r moJ:iots 
18 to 1µs11i~s. You received Hiss Mendola' s responses; 
,,. co~tect, sir? 
20 DEFEN~ OR.TB: i c.eceiyed theJII. today, 

-21 fOUli Honor. 
22 lBE CQURT: aav.e you revie11ed .theni? 
23 DEFENDNIT Olm!: Yes. Ancl l'd like ~0 

24 reply. 
2_s. lllE toORt:· 1 1111 s-o.rryi _ 
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1 rODPH 

l!OOPHi 

A, '!es. 
,. Q. You simply copy and pasted your 

:i Oecl~;ation of Arrest into th~ affidavit for search 
, vat-rant; is that correct.? 
& !. Ho. 

e Q. You didn't? 

7 A. No. 

& ·o. Hbat did you ornit1 
" A, r didn't pl)\it anyihing-. Ihe search 
1.0 varrant was c~le.ted before the Dec~ar.~\ion of .Arrest. 
1 ·1 Q. o~ay. So the search warrant affidavit 

12 was -- how long after you seiied the item dl:d tliiit 
1·3 OC.Cl!IJ 

HS. !IEli'DOZA: Objection. Vague, 
1,aopH· ns BY ll&F-£NDAffT ORIH: 

ltOOPH 

l"JOOPH 

l!OUH 

1:02PI'.: 

S, OJPH 

-1e Q. J ow lo.ng --
1~ tl!E colilin ~an"g Q!l ~ se.con_d. Y.ou said 
111 when did lie create the. search 11atrant ·affidavit -.aCtet 
19 he-sehed -
ao Ii! DEFEIIQAN'I ORia: 

z.:i Q. After you _had me µnder ane&t in your 

22 v_ehiole when did you ~re~te th~ &earch 11~rrant 
23 affldavitt 

2◄ A. I applied fot the sfarch warrant thi\t day, 
2s the 2gth. I do not know· the exact time. 

115 

Q. Did you ci:eate it afte~ you appl-led for 
z the searcl) warrant? 
3 A, Yes. 

... Q. iiby did you .inclJide in your Declaration o! 
& Attest that Jessie and Louie changed their stories, but 
" you didn.'-t include that vhen you mal!e your search 
7 warrant affidavit to the jildg_e? 
a Ii. the par-agraph you jus~ 'had me read frm 
., fl!~ declaration talked ibout tlie changll)g cit_ the 

10 stories. -J wrote tliat synonymous w'i th the c:oriflictin9. 
11 stories. 

12 0, Why didn't you tell the judge ybti didn't 

, ;, ha~e prpll~Je cause to arresl; me ·cor robbeq.? 
1 ~ l\ .. I :i,-as not "'.Ii ting an arrest watrant-. I 
1 s wa_s. writlng a search wau:allt. 
1 a l).- So to qarify, why dldn 't you hav~ 
17 probable cause .,_ 11~ di4 yot! np~ haye probable .cause­
•• on the robbery? Did -yoq t:e~r they weren •~ tr1utw0rthy? 
18 Did. you teei. th.ere ~as too 111ii(:)I co.nflict.? ii! -~ing · a 
20 decislon why- 11asn 't there prob:ible cause to arr~st for 
21 robbery? 
22. 

23 

HS, MENDOZA: -Objection, 
ts.£ CQURT: It's Hric!, of- gotten to tlie 

24 point where it'-5 itrelevant, Mr, Qrtn;- With the ~arch 
25 warrant they' had· probable cause to look for -- tlleir 

1 :" 00PH 

1,ou11 

tHE: tO!JRT: .For the {_eco(d it's a ·court 

2 do~nt. October 2sth it was signed by loo~s. Hke 
3 Judge .Gibson at .3 :.51 p.m, Does t-hat sound .correct en 
4 October 2eth1 
:; IBE liITN&SS:a That. does·, 
e TBE COURT: !Mt •·s the t!rbestup I .have. 
7 · .B't DEFENDANT oa:re: 
" Q, .So a,t that point you alreiidY. ·had me in 
11 jail for obstructin9 r.esi'.5.l? 

1 ·0 .A. rou -were in custody for tlie resisting 

11 chaz;ge, I 
12 Q. 'And JD.i~del!l,eanor, and you had inade the 

13 llecision not to arre~~ me !or ro~~ery. ~t th~t poirit, · 
,. i:;orreeq 

l;OIPfl. ~-.5 · .f..., At th.at tbge th~ r9bb~q invest-igation vas 

.1 ,oax 

1:01.PM 

1.,:onH 

l1C3P.M 

. l ;OlPf"! 

J:D4.P.H 

1.<04PH 

n1 still ongoing. 
'11' Q, Okay, So would you agree that you did n t 
1-e liave probabl.e c~1,1se at that- point to arrest 111e for 
, 8 -r:obbery? 
20 A. .At the tiJ\e that. I applie~ for t:he seu h 

21 warrant ·r did not have probable cal!se. ~o arre~t you -I r 
22 the -robbery. 
23 Q. When dld. you create a Declaration of 
24 Arr~st? 

2~ .._ __ A_. __ I_d_on_•_t_·r_em_embe __ r-_t_ne_ex_a_ct_da~y_ .. ____ _, 

belief was· potent.ial ·for ev-ii;lence frolb a rob1Jetj was 
_.,. iri.ciui;led i~ the dufiel ~g1 They. don't have t~ have 

:, pi:obahle cause that a robbery occurred t!> arrest you to 
.. ·have probable cause to believe that. there _may be 

c; evidenc~ of a crime in a loiiation that they·• ~e ·1 

.s s_earcbing fQr .. - So you're··complain-ing two· dl fferent 
7 things. 
a DEf.ENDAIIT ~nl:_ Let me bring a little bit 
e of as: holt ·to this, 

1.0 THE .COURT: That iiould be ·great. 
n B¥ DEFEIIDANI ORTH: 
12 Q. So, sir, _you vo~1d agree that you have 

1 s cimitted the recorded in!orinatl'on from Jessie Caraccio b 
1 ◄ that was provided to police tha.,t_ d~y when yo,u made yo r 
1 cs seai:c)i !/arrant, coue~t? 
18' MS. HENDOU: Objection; Vague. llhat , 

I 17 recorded. inforJll,ltlon o~tte~ !rem. what? . ... THE COIIRt: What information? 
1 e BY DEFENDANT ORTH: 

20 o. 'If there was a· reclirded st~teruent ma-de by 
21 Miss caracciolo to. police_, ·would _y~u agree that you 
22 l)autted that !1011 your search 11a"rrant affidavit? 
23 · Il!E C\lURt: l!hat atateJDent?· ·oo uiey have 

24 a statement specifi.cally fl:011! he.r ip• ~he iea~ch warrant 
2s. tlia:t said- she didn't see Y,OU ·c.9111111_it an u111ed· ·r9bbery? 
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145 

1 ,J9PO< said he had no objection. 

2 THE COURT: They're adJUitted. 

3 MS. MENDOZA: Thank you. 

4 (State's Exhibits 2 - 5 were admitted.) 

1:39P¥. s THE COURT: Anything else, Ms. Mendoza? 

l:39P¥. 

l:tOP" 

s MS. MENDOZA: No, Your Honor. 

7 iHE COURT: It appears to me from the 

s complaint on file herein and from the testimony adduced 

9 at the preliminary examination that a crime, that being 

10 

11 

felony possession and evading, has been ccl:1!llitted. 

There is sufficient evidence to believe the defendant 

, 2 Mr. Orth commi tted said crimes. I hereby order said 

, a defendant be bound over to the Eighth Judicial District 

14 Court, State of Nevada to answer the charges on the 

15 

16 

foll owing date. 

THE CLERK: December 1sth, 8:00 a. m. , 

, 7 'lower level arraigllJlent . 

1a IHE COURT: . Now, I don't know if they are 

1 s going to be able to get you back down . 

1 , toP>< 20 Does the State need to prepare an order to 

21 get him back down? 

22 MS. MENDOZA: I' 11 do an order to 

23 trar,sport. I don't know if every time he comes here he 

24 is going to have to sit through quarantine again. 

l:COP~ 25 THE COURT: Do you kno~ what their 

146 

1, 40 PM procedure is once he goes back? Does r.e go back 

2 through quarantine? 

3 THE OFFICER: I believe so. We were here 

4 today to hear this so we are going to forward that 

1, tCPM s information to our office. 

1 :40PM 

1:40PM 

" THE COURT: When is the date again? 

7 THE CLERK: Dece:r.ber 1sth. 

s THE COURT: 'ile can go into the next week 

g just to make sure. 

,o THE OFFICER: It's okay. 

11 

13 

THE COURT: We'll keep that dai. That' 11 
,2 be your date for your entry of plea in Dis ict Coi; rt. 

Good luck. And seriously rethink getting attorr.ey, 

14 okay1 

1S 

16 

17 

18 

19 

DEFENDANT ORTH: Thank you, Yoar Honor. 

THE COURT: Good luck . 

(The proceedings concluded. 
... * j t * 

1:OPM 20 ATTEST: Full, true and accura e 

21 transcript of proceedings. 

22 

23 /S/Lisa Brenske 

24 LISA ERENSKo, CSR No . 186 
1 :41Pf'! 25 
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Henderson Police Department 
223 Lead Street, Henderson Nevada 89015 

Declaration of Arrest 

Arrestee's Name: ORTH, SEAN RODNEY 

Date and time of Arrest: 10/28/2020 7:19:46 AM 

I Dearee 

DR#: 20-18994 

I NRS\HMC 

Resist pub off M 199.280.3 I 
THE UNDERSIGNED MAKE THE FOLOWING DECLARATIONS SUBJECT TO THE PENAL TY OF PERJURY AND s~ ys: That I am a 
Peace Officer with the Henderson PD, Clark .County Nevada. I learned the following facts and circumstances which led me to believe that 
the above-named subject committed (or was committing) the above offense/offenses at the location of 981 Whitney Ranch Dr 
Henderson, NV 89014 And that the offense approximately occurred at 10/28/2020 7:19:46 AM 

Details of Probable Cause 

On 10/28/2020 at approximately 0711 HPD Units were dispatched to The Marlow Apartments, 981 Whitney Ranch Drive #823, reference a 
reported armed robbery suspect who was currently at the location. Dispatch advised that the person reporting had stated that the suspect 
who had committed an armed robbery at the location the night before (reported under HPD DA#20-18989} was currently at their door, 
possibly armed, and was most likely driving their white Chevrolet Malibu with unknown "Body Shop" plates that he had unlawfully taken the 
night before. 

Upon arrival HPD Patrol Officers observed a vehicle matching that description backing out of a parking space and driving from the area of 
the apartment. Several unifonned Patrol Units in marked Henderson Police Department Police vehicles began following the vehicle and 
initiated a stop by activating their overhead emergency lights and sirens, however the suspect vehicle failed to yield and continued towards 
the exit of the apartment complex, accelerating towards the exit gate. An additional HPD Unit arrived and was outside the exit gate, which 
was closed, and the suspect opened the driver side door, jumped out, and immediately ran. The suspect vehicle conti~ued to drive 
forward, unoccupied, crashing into the exit gate of the apartment complex. The suspect was carrying a tan duffle bag ~s he fled and he 
threw it over the property wall just before he climbed over the same wall, running out to WMney Ranch Drive. 

Patrol Officers initiated a f oat pursuit, issuing commands for the suspect to stop, however he continued to run leaving t duflle bag behind 
because he struggled to pick it back up quickly. The suspect ran across Whitney Ranch Drive, attempting to evade H Officers, 
however Officers were able to overtake the suspect and he was placed in custody after a short struggle due to the fact at the suspect 
refused to comply. The suspect was identified as Sean Orth (DOB 06/16/1972), and was confinned to be the same su pect identified in 
the previous robbery. 

Due to the fact that Sean failed to yield to HPO Patrol Officers who initiated a lawful stop on a suspect in a felon crime, the fact that Sean 
-ttienflecHrom Officers after jumping out o e suspec vehicle, and the tac al Sean o comp y wrth lawful orders which resulted in 
a foot pursuit to take him into custody, I determined that there was probable cause to arrest Sean for NRS 199.280.3 Resist Public Officer. 

Page 1 of 2 Lippisch, K. 
Declarant's Name 
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MUNICIPAL COURT OF THE CITY OF HENDERSON 

IN THE COUNTY OF CLARK, STATE OF NEfitti.. E 0 
CITY OF HENDERSON, NEVADA, 

Plalntiff, 

vs. 

SEAN RODNEY ORTH, 

Defendant 

The defendant has committed the crime of: 

Nicholas G. Vaskov. Esq., City Attorey 

RESISTING A PUBLIC OFFICER (Misdemeanor - NRS 199.280, Henderson City 
Charter, Section 2.140) within the City of Henderson, in the County of Clarie, S~ of 
Nevada, in the manner following, that the said defendant, on or about October 28, 120: 

did willfully and unlawfully resist, delay, or obstruct, Officer A. Mangan and/or Officer K 
Upplsch, a public officer, in discharging or attempting to discharge any legal duty of his 
or her office, to-wit: did disobey commands to stop and/or did flee the scene, all of 
which occurred in the area of 981 Whitney Ranch Drive. 

All of which Is contrary to the form, force and effect of statutes in such cases made and 
provided and against the peace and dignity of the City of Henderson, State of Nevada. 
Said Complalnant makes this declaration on Information and belief subject to the 
penalty of pe~ury. 

Dated: oetober 29, 2020 
CAO File #: 033078 
PCN#: NVHP5147578C 

) 
I 
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Date: 3/l 7 /2022 

Case #: 20CR007366 
Henderson Municipal Court 
243 Water Street, 3rd Floor 
PO Box 95050 - MS62 l 
Henderson NV 89009 

SEAN RODNEY ORTH # 96723 
HDSP 
PO BOX 650 
INDIAN SPRINGS, NV 89070 

Your request to the Municipal Court has been received and reviewed. 

Regarding the ca~e number mentioned in your request, 20CR007366, that sentence has already tbeen served and 
that case is closed. See the attached docket for your records. 

Cordially, 

HENDERSON MUNICIPAL COURT 

cc: File 

.. -- - --- -l- ---· 
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1 

2 

JUSTICE COUR1 HENDER.SON TOWNSHIP 
CLARK l,;OUNTY. NEV ADA 

3 THE STATE OF NEV ADA, 

4 

5 -vs-

Plaintiff, 
CASE NO: 20CRH00I571 

DEPTNO: 
6 SEAN RODNEY ORTH I 

DA CASE NO: 2020477069 
7 Defendant. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

AMENDED 
C~LAINT 

The Defendant above named having committed the crimes of O~HIP OR 

POSSESSION OF FIREARM BY PROlllBITED PERSON (Category B Felony - NRS 

202.360 - NOC 51460) and STOP REQUIRED ON SIGNAL OF POLICE OFFICER 

(Category B Felony- NRS 484B.SS0Jb- NOC 53833), in the manner following, to wit: That 

the said Defendant, on or about the 3rd day of November, 2020, at and within the County of 

Clarie, State of Nevada, 

COUNT I - OWNERSlllP OR POSSESSION OF FIREARM BY PROHIBITED PERSON 

did willfully, unlawfully, and feloniously own, or have in his possession and/or under 

his custody or control. a firearm, to wit: a Winchester, bearing Serial No. 1291469, the 

Defendant being a convicted felon, having in 2007, been convicted of Robbery "fth a Deadly 

Weapon, Possession of Fireann by Prohibited Person, and/or Evade a Police Ofijcer, in Case 

No. unkno~ Washoe County, felonies under the laws of the State of Nevada. 

COUNT 2 - STOP REQUIRED ON SIGNAL OF POLICE OFFICER 

did while driving a motor vehicle in the area of 981 Whitney Ranch, C ark County, 

Nevada, willfully, unlawfully, and feloniously fail or refuse to bring said vehicl to a stop, or 

otherwise flee or attempt to elude a peace officer in a readily identifiable vehicle f any police 

26 department or regulatory agency, specifically HPD Officers P. Duffy and/or B. rink and/or 

27 II J. Hehn, after being given a signa1 to bring the vehicle to a stop, and did opera said motor I i 

28 vehicle in a manner which endangered, or was likely to endanger any person other than 

V:\2020'477'D6\202047706C-ACOM-(SEAN RODNEY ORTH)-00 I .DOCX 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 
THE STATE OF NEVADA, 
                             
                        Plaintiff, 
 
vs. 
 
SEAN ORTH, 
                            
                        Defendant. 

 
 
) 
) 
) 
) 
) 
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Las Vegas, Nevada; Wednesday, June 22, 2022 

[Proceeding commenced at 8:33 a.m.] 

 

  THE COURT:  All right.  Let’s go to page 9, C352701, State of 

Nevada versus Sean Orth.  May the record reflect the defendant is not 

present.  He’s in custody in the Nevada Department of Corrections.  He 

is pro se.  However, we have Mr. Kozal here as stand-by counsel.  Ms. 

Mendoza is here on behalf of the State. 

  This is on for the defendant’s motion to dismiss the charges 

against him.  State, he is set for sentencing next week.  I have not 

received an opposition to the motion. 

  MS. MENDOZA:  So I didn’t receive this motion.  Mr. Kozal 

alerted me to it just a couple of days ago -- 

  THE COURT:  Okay. 

  MS. MENDOZA:  -- because I didn’t know about it.  Obviously, 

I didn’t have time to get him here for today.  So I was just going to ask to 

pass this until Monday.  There’s already an order to transport done for 

then. 

  THE COURT:  Okay. 

  MS. MENDOZA:  And I’ll review this. 

  THE COURT:  Okay.  If you could just have a response done 

by -- 

  MS. MENDOZA:  Yes. 

  THE COURT:  -- Friday is fine.  And we’ll continue the motion 

to Monday, June 27th at 8:30 because he’ll already be here. 

AA001917



 

3 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

  MR. KOZAL:  And just with respect, Monday is actually the 

sentencing. 

  THE COURT:  Yeah. 

  MR. KOZAL:  I couldn’t get a PSI.  Did he get a PS -- I don’t -- 

  MS. MENDOZA:  Oh, for heaven’s sakes.  Let me double 

check. 

  THE COURT:  Yeah.  Let me see if I have it. 

  MS. MENDOZA:  This has been going on for so long I wonder 

if -- 

  MR. KOZAL:  I’d just like it to move on. 

  THE COURT:  You know what -- 

  MS. MENDOZA:  We do have one. 

  THE COURT:  -- I think there’s an old -- 

  MS. MENDOZA:  We have one. 

  THE COURT:  -- because we -- there was a previous PSI 

when he was set for sentencing and then there’s been all this litigation 

that occurred after that, so let me see.  Yeah.  The PSI was done 

December 1st of 2021. 

  MS. MENDOZA:  Yeah. 

  THE COURT:  You can get it from the State or get it from 

myself. 

  MR. KOZAL:  And just get to him because I haven’t sent him 

one -- 

  THE COURT:  He should have it. 

  MR. KOZAL:  -- [indiscernible - multiple speakers]  I am 
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assuming he has it. 

  MS. MENDOZA:  I am sure he has it. 

  THE COURT:  Yeah.  But if not, can you bring a copy on 

Monday and then you can go over it with him. 

  MR. KOZAL:  Got you. 

  THE COURT:  Okay. 

  MR. KOZAL:  Thank you, Judge. 

  THE COURT:  All right.  Thank you. 

  MS. MENDOZA:  Thank you. 

  THE COURT:  Thank you. 

[Proceeding concluded at 8:35 a.m.] 

 

 

* * * * * * 

 
 
 
 
 
 
 
 
ATTEST:  I do hereby certify that I have truly and correctly transcribed 
the audio/video proceedings in the above-entitled case to the best of my 
ability.   
 
 
 
      _____________________________ 
      Michelle Ramsey 
      Court Recorder/Transcriber 
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Las Vegas, Nevada; Monday, June 27, 2022 

[Proceeding commenced at 10:00 a.m.] 

 

  THE COURT:  All right.  Let’s go to page 16, C352701, State 

of Nevada versus Sean Orth.  May the record reflect that Mr. Orth is 

present in custody.  He is pro se.  Mr. Kozal is here as stand-by counsel.  

Ms. Mendoza’s here on behalf of the State. 

  All right.  Let’s deal with the motion.  I got the motion that you 

filed to dismiss the charges against you.  Did you receive the State’s 

opposition? 

  THE DEFENDANT:   I did now. 

  THE COURT:  You did? 

  THE DEFENDANT:  I did. 

  THE COURT:  Are you prepared to argue the motion? 

  THE DEFENDANT:  Yes. 

  THE COURT:  Okay.  I have read the motion.  I’ve read the 

State’s opposition.  Do you have anything you want to add to the 

motion? 

  THE DEFENDANT:  I do, Your Honor. 

  On page 2 and page 3 of her opposition, she explained in her 

facts that the resist public officer in the now charged stop required 

violation and the gun charge all arise out of the same transaction, okay 

[indiscernible] -- 

  THE COURT:  Okay. 

  THE DEFENDANT:  That’s first and foremost.  So she makes 
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a misrepresentation on page 3 -- 

  THE COURT:  Mr. Orth, I’m got to tell you, I’m not even 

concerned with that -- 

  THE DEFENDANT:  Well -- 

  THE COURT:  -- because you pled guilty in this case -- 

  THE DEFENDANT:  -- well -- 

  THE COURT:  -- so you need to be arguing her first argument 

which is once you plead guilty in that guilty -- 

  THE DEFENDANT:  Okay. 

  THE COURT:  -- plea agreement you waived your right to 

bring certain challenges and then since outside of the challenges to 

which you could bring so if you can’t overcome that, we don’t even get to 

the other issue. 

  THE DEFENDANT:  Okay. 

  THE COURT:  So I want you to address that because that’s 

where the Court is. 

  THE DEFENDANT:  Sure.  Contractual language in the plea 

agreement would be ambiguous because I was never told that I could 

not make constitutional challenges for [indiscernible] -- I waive my rights 

to direct appeal and I was [indiscernible]  nowhere in there does it say 

that I waive right to motion to dismiss prior to conviction of sentencing. 

  Hence, you ruled on the merits of Brown versus Ohio motion 

that I made last time.  So there is no waiver of my being able to engage 

by form to have you to see motion to dismiss for the [indiscernible] of 

double jeopardy issue that I’ve raised.  I waive my rights to appeal.  I 
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didn’t waive my right to bring this to your attention and have you rule on 

the merits. 

  THE COURT:  Okay.  Any other arguments you want to 

make? 

  THE DEFENDANT:  Only if we’re going off case law on 

ambiguity, I would ask that she doesn’t cite to [indiscernible] at all to be 

honest with you she’ll [indiscernible] from her response.  And if it was 

included, then I would like to have time to reply since I was heard in 

open court and if you’d like I could bring it to you on that note. 

  THE COURT:  Well I’m very concerned about that because I 

got to tell you you waived a lot of rights in that guilty plea agreement.  So 

if you’re allegation is you don’t believe you waived those rights -- and 

are you saying you got the State’s opposition this morning? 

  THE DEFENDANT:  I just got it now, but just collateral to what 

you’re speaking of you just ruled on my Brown versus -- 

  THE COURT:  As part of your motion to withdraw your plea. 

  THE DEFENDANT:  Right.  So that -- 

  THE COURT:  Right.  You can file a motion to withdraw your 

plea, but this isn’t a motion to withdraw your plea.  This is a motion to 

dismiss.  Those are two completely different things. 

  THE DEFENDANT:  Well it has a motion to withdraw 

[indiscernible] slash motion to dismiss. 

  THE COURT:  Right.  It was in conjunction with your motion to 

withdraw your plea is what I’m saying. 

  THE DEFENDANT:  Okay.  All I would ask you is since I just 
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got this because I’m familiar with the plea agreement and contractual 

language and ambiguity, etcetera, I would like the opportunity to brief 

these. 

  THE COURT:  All right.  How long is it going to take you to file 

a reply? 

  THE DEFENDANT:  I would say five days. 

  THE COURT:  All right.  Well you have to file it and get it 

served from the prison -- 

  THE DEFENDANT:  [indiscernible - multiple speakers] 

  THE COURT:  -- so that’s going to take -- 

  THE DEFENDANT:  Ten. 

  THE COURT:  -- it’s going to take two weeks for you to get 

that done.  All right.  So you’re reply -- what’s today, the 27th.  Your reply 

will be due -- I’m going to make it July 12th because there is a holiday in 

there and I don’t know what the filing system situation will be.  Your reply 

will be due by July 12th.  We’ll set this down for a hearing, just a hearing 

on the motion on July 18th.  All right. 

  THE DEFENDANT:  Thank you. 

  MS. MENDOZA:  So is this now a motion to withdraw plea? 

  THE COURT:  No.  It’s a motion to dismiss charges. 

  MS. MENDOZA:  Okay. 

  THE COURT:  He’s filing a reply to the motion -- 

  MS. MENDOZA:  Okay. 

  THE COURT:  -- to dismiss charges because he says he got 

the opposition this morning. 
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  MS. MENDOZA:  Well -- 

  MR. KOZAL:  There was no -- 

  MS. MENDOZA:  -- he would -- if you -- we were here -- 

  THE COURT:  On Wednesday. 

  MS. MENDOZA:  -- Wednesday -- 

  THE COURT:  Mm-hmm. 

  MS. MENDOZA:  -- and I had only recently received -- 

  THE COURT:  Right.  Right. 

  MS. MENDOZA:  -- a notice of his motion. 

  THE COURT:  So he got it this morning, so he has to have an 

opportunity to file a reply.  So he’ll file the reply by July 12th and the 

hearing will be July 18th. 

  MR. KOZAL:  And I don’t believe he has a PSI.  So there was 

one in 2021.  You no longer have that? 

  MS. MENDOZA:  He does have a PSI. 

  THE DEFENDANT:  No.  I have the new PSI and I was going 

to make a request for amendment to it any way. 

  THE COURT:  For based on what?  Nothing -- 

  THE DEFENDANT:  It said I was in the robbery victim’s car 

and it wasn’t a robbery.  The police report [indiscernible] called it a fake 

robbery.  So the language in the PSI is that he -- 

  THE COURT:  Okay.  Well you can challenge that at the time 

of your sentencing.  We have gotten there, but I’m not ordering a new 

PSI. 

  THE DEFENDANT:  Oh no. 
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  THE COURT:  That sounds like something that may -- if it 

needs to be interlineated, it could be interlineated but I’m not ruling on 

that right now because I haven’t read the PSI in months since I first got 

it. 

  THE DEFENDANT:  [indiscernible - multiple speakers] the PSI 

-- 

  THE COURT:  I’m sorry. 

  THE DEFENDANT:  I’m just going to follow up in what is 

stated in the PSI. 

  THE COURT:  Right.  We haven’t gotten the sentencing yet, 

but we got to get through your motions first.  When we get to sentencing, 

you can do that.  But right now I’m not ordering P and P to amend the 

PSI. 

  THE DEFENDANT:  Okay.  I’m so sorry.  I just misunderstood.  

You just said that I had to write a letter to the prosecutor explaining what 

I wanted amended and send it to P and P, so I’m -- 

  THE COURT:  No.  P and P is not going to do anything unless 

I -- 

  THE DEFENDANT:  Okay. 

  THE COURT:  -- order them to do it and I’m not ordering them 

to do it right now. 

  THE DEFENDANT:  Thank you. 

  THE COURT:  All right.  So we’ll be back here for the motion 

on July 18th at 8:30. 

  MS. MENDOZA:  Thank you. 
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  THE COURT:  Thank you. 

  State, can you do another order to transport just so we’re 

certain -- 

  MS. MENDOZA:  Of course. 

  THE COURT:  -- that he’s here.  All right. 

[Proceeding concluded at 10:06 a.m.] 

 

 

 

* * * * * * 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:  I do hereby certify that I have truly and correctly transcribed 
the audio/video proceedings in the above-entitled case to the best of my 
ability.   
 
 
 
      _____________________________ 
      Michelle Ramsey 
      Court Recorder/Transcriber 
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GPA 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
ERIKA MENDOZA 
Chief Deputy District Attorney 
Nevada Bar #012520 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

I 

2 

3 

4. 

5 

6 

7 

8 

9 

DISTRICT COURT 
CLARK.COUNTY,NEVADA 

THE STA TE OF NEV AD~ 

10 Plaintiff, 

11 -vs-

12 SEANRODNEYORTH, 

13 

14 

#6111549 

Defendant. 

CASE NO: C--20-352701-1 

DEPTNO: VI 

15 GUILTY PLEA AGREEMENT 

16 I hereby agree to plead guilty to: STOP REQUIRED ON SIGNAL OF POLICE 

17 OFFICER (Category B Felony .. NRS 484B.550.3b - NOC 53833); as more fully alleged in 

18 the charging document attached hereto as Exhibit 111 ". 

19 My decision- to plead guilty is based upon the plea agreement in this case which is as 

20 follows: 

21 . Both parties stipulate to twelve (12) to thirty (30) months to run consecutive to CR0S-

22 1459 with zero (0) days credit for time served. The negotiations are contingent upon the Court 

23 following the stipulated sentence. The State will not oppose the Defendant's request to 

24 withdraw plea if the Court is not inclined to follow the stipulated sentence. All remaining 

25 counts contained in the Criminal Complaint which were bound over to District Court shall be 

26 dismissed when Defendant is adjudged guilty and sentenced. 

27 I agree to the forfeiture of any and all weapons or any interest in any weapons seized 

28 and/or impounded in connection with the instant case and/or any other case negotiated in 

\\CLARKCOUNTYDA.NE1\CRMCASE21202G\477\06\202047706C.OPA-(SEAN RODNEY ORTH)-001.DOCX 
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1 whole or in part in conjunction with this plea agreement. 

2 I understand and agree that, if I fail to interview with the Department of Parole and 

3 Probation, fail to appear at any subsequent hearings in this case, or an independent magistrate, 

4 by affidavit review, confinns probable cause against me for new criminal charges including 

5 reckless driving or DUI, but excluding minor traffic violations, the State will have the 

6 unqualified right to argue for any legal sentence and tenn of confinement allowable for the 

7 crime(s) to which I am pleading guilty, including the use of any prior convictions I may have 

8 to increase my sentence as an habltual criminal to five (5) to twenty (20) years, life without 

9 the possibility of parole, life with the possibility o~ parQle after ten ( 10) Y:ars, or a definite 

10 twenty-five (25) year term with the possibility of parole after ten (10) years. 

11 Otherwise I am entitled to receive the benefits of these negotiations as stated in this 

12 plea agreement. 

13 CONSEQUENCES OF THE PLEA 

14 I understand that by pleading guilty I admit the facts which support all the elements of 

IS the offense(s) to which I now plead as set forth in Exhibit 11111
• 

16 I understand that as a consequence of my plea of guilty the Court must sentence me to 

17 imprisonment in the Nevada Department of Corrections for a minimum term of not less than 

18 one (1) year and a maximum term of not more than six (6) years. The minimum term of 

19 imprisonment may not exceed forty percent (40%) of the maximum term of imprisonment. I 

20 understand that I may also be fined up to $5,000.00. I understand that the law requires me to 

21 pay an Administrative Assessment Fee. 

22 I understand that, if appropriate, I will be ordered to make restitution to the victim of 

23 the offense(s) to which I am pleading guilty and to the victim of any related offense which is 

24 being dismissed or not prosecuted pursuant to this agreement. I will also be ordered to 

25 reimburse the State of Nevada for any expenses related to my extradition, if any. 

26 I understand that I am eli1µble for probation for the offense(s) to which I am pleading 

27 guilty. I understand that, except as otherwise provided by statute, the question of~hether I 

28 receive probation is in the discretion of the sentencing judge. 

2 
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I I understand that I must submit to blood and/or saliva tests under the Direction of the 

2 Division of Parole and Probation to detennine genetic markers and/or secretor status. 

3 I understand that if I am pleading guilty to charges of Burglary, Invasion of the Home, 

4 Possession of a Controlled Substance with Intent to Sell, Sale of a Controlled Substance, or 

5 Gaming Crimes, for which I have prior felony conviction(s ), I will not be eligible for probation 

6 and may receive a higher sentencing range. 

7 I understand that if more than one sentence of imprisonment is imposed and I am 

8 eligible to serve the sentences concurrently, the sentencing judge has the discretion to order 

9 the sentences served conct.Jrrently or consecutively. 

IO I understand that information regarding charges not filed, dismissed charges, or charges 

11 to be dismissed pursuant to this agreement may be considered by the judge at sentencing. 

12 I have not been promised or guaranteed any particular sentence by anyone. I know that 

13 my sentence is to be determined by the Court within the limits prescribed by statute. 

14 I understand that if my attorney or the State of Nevada or both recommend any specific 

1 S punishment to the Court, the Court is not obligated to accept the recommendation. 

16 I understand that if the offense(s) to which I am pleading guilty was committed while I 

17 was incarcerated on another charge or while I was on probation or parole that I am not eligible 

18 for credit for time served toward the instant offense(s). 

19 I understand that ifl am not a United States citizen, any criminal conviction will likely 

20 result in serious negative immigration consequences including but not limited to: 

21 

22 

23 

24 

25 

26 

27 

28 

1. 

2. 

3. 

4. 

5. 

The removal from the United States through deportation; 

An inability to reenter the United States; 

The inability to gain United States citizenship or legal residency; 

An inability to renew and/or retain any legal residency status; and/or 

An indeterminate term of confinement, with the United States Federal 
Government based on my conviction and immigration status. 

3 



AA001944

I Regardless of what I have been told by any attorney, no one can promise me that this 

2 conviction will not result in negative immigration consequences and/or impact my ability to 

3 become a United States citizen and/or a legal resident. 

4 I understand that the Division of Parole and Probation will prepare a report for the 

5 sentencing judge prior to sentencing. This report will include matters relevant to the issue of 

6 sentencing, including my criminal history. This report may contain hearsay information 

7 regarding my background and criminal history. My attorney and I will each have the 

8 opportunity to comment on the information contained in the report at the time of sentencing. 

9 Unless the District Attorney has specifically agreed ·otherwise, the District Attorney may also 

IO comment on this report. 

11 WAIVER OF RIGHTS 

12 By entering my plea of guilty, I understand that I am waiving and forever giving up the 

13 following rights and privileges: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

l. 

2. 

3. 

4. 

5. 

6. 

The constitutional privilege against self-incrimination, including the ri~t 
to refuse to testify at trial, in which event the prosecution would nofbe 
allowed to comment to the jury about my refusal to testify. 

The constitutional right to a ~eedy and public trial by an impartial jury, 
fr~e of excessive p_retrial putilicity prejudicial to the de~ense, at ":hich 
tnal I would be entitled to the assistance of an attorney, either appomted 
or retained. At trial the State would bear the burden of proving beyond 
a reasonable doubt each element of the offense(s) chargeo. 

The constitutional right to confront and cross-examine any witnesses who 
would testify against me. 

The constitutional right to subpoena witnesses to testify on my behalf. 

The constitutional right to testify in my own defense. 

The right to .appeal the conviction with the assistance of an attorney, 
either appointed or retained, unless specifically reserved in writing and 
agreed upon as provided in NRS 174.035(3). I uriderstand this means I 
am unconditionally waiving my right to a direct appeal of this conviction, 
including any challenge 6ased upon reasonable constitutional, 
jurisdictional or other gr_2u_nds that challenge the legality of the 
proceedings as stated. irt NRS 177.015(4). However, I remam free to 
challen e m conviction throu o ost-c icfion remedtes 
iiiclu mg a abeas co us pe t 10n pursuant to Ch!J!er - · T 

4 
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1 VOLUNTARINESS OF PLEA 

2 I have discussed the elements of all of the original charge(s) against me with my 

3 attorney and I understand the nature of the charge(s) against me. 

4 I understand that the State would have to prove each element of the charge(s) against 

5 me at trial. 

6 I have discussed with my attorney any possible defenses, defense strategies and 

7 circumstances which might be in my favor. 

8 All of the foregoing elements, consequences, rights, and waiver of rights have been 

9 tlioroughly explained to me by my attorney. 

IO I believe that pleading guilty and accepting this plea bargain is in my best interest, and 

11 that a trial would be contrary to my best interest. 

12 I am signing this agreement voluntarily, after consultation with my attorney, and I am 

13 not acting under duress or coercion or by virtue of any promises of leniency, except for those 

14 set forth in thi~ agreement. 

15 I am not now under the influence of any intoxicating liquor, a c~ntrolled substance or 

16 other drug which would in any manner impair my ability to comprehend or understand this 

17 agreement or the proceedings surrounding my entry of this plea. 

18 My attorney has answered all my questions regarding this ·guilty plea agreement and its 

19 consequences to my satisfaction and I am satisfied with the services provided by my attorney. 

20 

21 

22 

DATED this __ day ofOctober, 2021. 

SEAN RODNEY ORTH 
23 Defendant 

24 AGREED TO BY: 

25 

26 

27 

28 

Isl Erika Mendoza 
ERIKA MENDOZA 
Chief D~uty District Attorney 
Nevada Bar #012520 

5 
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CERTIFICATE OF COUNSEL: 

I, the undersigned, as the attorney for the Defendant named herein and as an officer of the court 
hereby certify that: 

I. 

2. 

3. 

4. 

5. 

I have fully explained to the Defendant · the .allegations contained in the 
charge(s) to which guilty pleas are being entered. 

I have advised the Defendant of the penalties for each charge and the restitution 
that the Defendant may be ordered to pay. 

I have inquired of Defendant facts concerning Defendant's immigration status 
and exp lamed to Defendant that if Defendant is not a United States citizen any 
criminal conviction will most likely result in serious negative immigration 
consequences including but not limited to: 

a. 

b. 

C. 

d. 

e. 

The removal from the United States through deportation; 

An inability to reenter the United States; 

The inability to gain United States citizenship or legal residency; 

An inability to renew and/or retain any legal residency status; and/or 

An indetenninate tenn of confinement, by with United States Federal 
Government based on the conviction and immigration status. 

Moreover, I have explained that regardless of what Defendant may- have been 
told by any attorney, no one can promise Defendant that this conviction will not 
result in negative immigration consequences and/or impact Defendant's ability 
to become a United States citizen and/or legal resident 

All pleas of guilty offered by the Defendant pursuant to this agreement are 
consistent with the facts known to rile\and are made with my advice to the 
Defendant. 

To the best of my knowledge and belief, the Defendant: 

a. 

b. 

Is competent and understands the charges and the consequences of 
pleading guilty as provided in this agreement, 

Executed this agreement and will enter all guilty pleas pursuant hereto 
voluntarily, and 

c. Was not under the influence of intoxicating liquor, a controlled 
substance or other drug at the time I consulted with the Defendant as 
certified in paragraphs l and 2 above. 

Dated: This __ day of October, 2021. 

KARA GASTON-SIMMONS 

28 ed/GCU 

6 
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C-20-352701-1 DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor COURT MINUTES 

C-20-352701-1 State of Nevada 
vs 
Sean Orth 

September 07, 2021 

September 07, 2021 11:00AM Status Check: Arguments to Determine if Standby Counsel 
Needs Appointing 

HEARD BY: Holthus, Mary Kay COURTROOM: RJC Courtroom 03F 

COURT CLERK: Boyle, Shelley; Burnett, Erin; Guerra, Valeria; Quamina, Jessica 

RECORDER: Sison, Yvette G. 

REPORTER: 

PARTIES PRESENT: 

Kara M. Simmons 

Noreen C. Demonte 

State of Nevada 

Attorney for Defendant 

Attorney for Plaintiff 

Plaintiff 

JOURNAL ENTRIES 

Deft. not present, not transported. Counsel present via Bluejeans. 

Ms. Simmons-Gaston noted Deft. is in custody in the Nevada Department of Corrections; Deft. 
was sentenced on another case while the instant matter is pending. Court allowed Deft. to 
proceed Pro Se. Ms. Demonte argued nobody is required to be appointed as Stand-by 
Counsel. COURT ADVISED, It will rely on the Briefs. COURT STATED, Stand-by Counsel 
will be APPOINTED. They are strictly there to stay informed of the case in the event Deft. 
chooses to abandons their self representation. Stand-by Counsel will not sit at the defense 
table, they don't advise Deft; they may be called upon to facilitate discovery or deliberations. 
There are no legal obligations. They will not advise Deft. 

Colloquy regarding Deft. potentially filing an Ineffective Assistance of Counsel Motion. 
COURT STATED It is just ruling on what is in front of It, the Motion regarding Stand-by 
Counsel. 

CUSTODY (COC-NDC} 

Printed Date: 9/10/2021 

Prepared by: Shelley Boyle 

Page 1 of 1 Minutes Date: September 07, 2021 
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OPPS 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
NOREEN DEMONTE 
Chief Deputy District Attorney 
Nevada Bar #008213 
200 Lewis A venue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

,__ 
DISTRICT COURT 

CLARKCOUNTY,NEVADA 

Electronically Filed 
10/1/2021 10:42 AM 
Steven D. Grierson 

~~o~ull'od'l~..,.....,, 

9 THE ST A TE OF NEV ADA, 

l O Plaintiff, 
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-vs- CASE NO: C-20-352701-1 

SEAN RODNEY ORTH, 
#6111549 

DEPTNO: VI 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO DISMISS OR IN THE 
ALTERNATIVE MOTION FOR ORDER OF THE COURT 

DATE OF HEARING: 10/512021 
TIME OF HEARING: 11 :00 AM 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through NOREEN DEMONTE, Chief Deputy District Attorney, and hereby 

submits the attached Points and Authorities in Response to Defendant's Motion to Dismiss or 

in the Alternative Motion for Order of the Court. 

This Response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

II 

II 

II 

II 
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1 POINTS AND AUTHORITIES 

2 STATEMENT OF THE CASE 

3 On November 5, 2020, Sean Rodney Orth ("Defendant") was arraigned on one count 

4 of Possession of a Firearm by Prohibited Person (Category B Felony). Defendant invoked his 

5 6th amendment right and requested to represent himself with the public defender appointed as 

6 stand by counsel. A Faretta canvas was conducted, and Defendant's request was granted. A 

7 preliminary hearing was scheduled for November 17, 2020. Id. On November 17, 2020, the 

8 State filed a Motion to Continue because both Detectives D. Ozawa and K. Lapeer were 

9 unavailable. See, Defense Exhibit A p. 34-36. The Court granted the continuance and 

10 rescheduled the hearing for December 3, 2020. The State also filed an Amended Criminal 

11 Complaint adding Count 2: Stop Required on Signal of Police Officer (Category B Felony). 

12 On December 1, 2020, Defendant filed several motions, including two (2) Motions to 

13 Dismiss Charges. While the titles of the Motions are the same, the substance differed. One 

14 Motion to Dismiss focused mainly on alleged problems with the State's Motion to Continue. 

15 See, Defense Exhibit A p. 17-37. 

16 Prior to the December 3, 2020, preliminary hearing Defendant was transported to 

17 Nevada Department of Corrections ("NDOC"). Due to Covid-19 quarantine issues, Defendant 

18 was not transported to Court for the December 3, 2020, hearing. As such, the Court 

19 rescheduled the hearing for December 9, 2020. 

20 On December 9, 2020, the Court heard and denied Defendant's Motions to Dismiss. 

21 At that time, the preliminary hearing was held. After the preliminary hearing, Defendant 

22 claimed that the State could not proceed on Count 2 as Defendant was charged with and had 

23 already pied guilty to Resisting a Public Officer. The Court denied Defendant's motion to 

24 dismiss Count 2 and Defendant was bound over on all charges. 

25 On December 18, 2020, Defendant was arraigned in District Court and pled not guilty. 

26 On February 3, 2021, Defendant filed a Petition for Writ of Habeas Corpus. On February 19, 

27 2020, the State filed the State's Return to Writ of Habeas Corpus. 

28 II 
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1 On March 16, 2020, Defendant requested the Public Defender be appointed as counsel 

2 as he no longer wished to represent himself. On March 30, 2020, Defendant waived his right 

3 to a speedy trial. Additionally, at that time the Court denied Defendant' s pro per Writ and 

4 defense counsel was given time to file a supplemental Petition for Writ of Habeas Corpus 

5 ("Petition") . On April 20, 2020, Defendant filed a Supplemental Petition which was denied 

6 on June I, 2021. 

7 On July 29, 2021, Defendant was granted leave to represent himself. 

8 He filed the instant Motion to Dismiss on September 13, 2021. The State discovered 

9 the instant Motion when responding to his Motion to Dismiss filed on September 21, 2021, 

10 his Motion to Suppress also filed on September 21, 2021, and his Petition for Writ of Habeas 

11 Corpus also filed on September 21 , 2021. 

12 The State 's response to the instant Motion follows. 

13 

14 STATEMENT OF THE FACTS 

I 5 On October 28, 2020, Henderson Police Officer Alex Nelson ("Officer Nelson") 

16 responded to 981 Whitney Ranch Drive, in reference to a call about a subject in possession of 

17 a firearm and a potential robbery that had occurred the night before. Preliminary Hearing 

18 Transcript ("PHT") p. 39-40. When Officer Nelson arrived other officers inside the complex 

I 9 advised that they had eyes on a vehicle which was failing to yield to them. PHT p. 42. Officer 

20 Nelson could hear sirens activated in the background. Id. At that time, Officer Nelson 

21 positioned his patrol vehicle in front of the exit and entrance gate of the complex, to block the 

22 path of the vehicle. PHT p. 43. Eventually Officer Nelson saw a Chevy Malibu ("the car") 

23 heading in his direction. Id. He observed the car make a left turn and accelerate at a high rate 

24 towards his location. PHT p. 43 . Following directly behind the car were two clearly 

25 identifiable police vehicles with their red and blue light and sirens activated. PHT p. 43-44. 

26 Officer Nelson had to move away from his patrol vehicle to the side of the gate so he would 

27 not be injured. PHT p. 44. Defendant had accelerated after the turn and was picking up speed, 

28 in such a way that made Officer Nelson concerned enough to get out of the way. PHT p. 60. 

3 
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Defendant was driving in such a way that Officer Nelson had concerns that Defendant might 

2 cause injury to property or someone in the area. Id. Eventually the car stopped, and Defendant 

3 exited from the driver's door. PHT p. 45. The car continued to move forward until it hit the 

4 gate, it appeared as it had not been placed in park. Id. The officers that were pursuing 

5 Defendant exited their vehicles and issued commands for Defendant to stop. PHT p. 46 . 

6 Officer Nelson recognized the officers as Officer Hehn, Officer Brink, and Officer Duffy. PHT 

7 p. 47. Officer Nelson saw Defendant place a brown duffle bag ("the bag") on top of a wall 

8 that separated the apartment complex and the street and saw Defendant jump over that wall 

9 with the bag. PHT p. 48. A foot pursuit was initiated, and Officer Nelson ran towards 

l O Defendant. Id. Defendant continued to run as officers were issuing him commands to stop. 

11 Id. Once Officer Nelson got close enough, he attempted to deploy his taser, which was 

12 ineffective. Id. Officer Nelson lost footing and fell, as he got up saw that another officer had 

13 Defendant on the ground. PHT 49. 

14 Henderson Police Department Detective Karl Lippisch ("Detective Lippisch") arrived 

15 on scene and contacted Defendant, who was sitting in the back of a patrol car. PHT p. 84-85. 

16 Initially Defendant did not want his Miranda rights to be read to him, that way any statements 

1 7 made by him would be inadmissible. PHT p. 85. After being told by Detective Lippisch that 

18 he would not speak to Defendant without reading him his Miranda rights, Defendant agreed 

19 to have his Miranda rights read to him. Id. However, Defendant did not want the interview 

20 to be recorded. PHT p. 86. Defendant stated that initially he thought the patrol cars were in 

21 the apartment complex for a different purpose. PHT p. 86-87. However, Defendant realized 

22 they were attempting to stop him, but he refused to stop. PHT p. 87. Defendant admitted that 

23 he attempted to evade and flee to try to get away. Id. Defendant stated that he believed he was 

24 being set up for something in the bag. Id. Defendant claimed he did not know the contents of 

25 the bag. PHT p. 87-88. Ultimately Detective Lippisch obtained a search warrant for the bag. 

26 PHT p. 90. He took the bag from the scene to the police station and secured it. PHT p. 91. 

2 7 Henderson Police Department Detective Kevin Lapper ("Detective Lapeer") executed the 

28 
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1 search warrant on the bag. PHT p. 64. Inside the bag he located a .20-gauge Winchester 

2 shotgun. PHT p. 66. 
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28 

ARGUMENT 

Defendant's Motion appears to be based upon a complaint that he has not been granted 

sufficient access to the law library at the prison. This is not a basis to dismiss his charges. To 

the extent that he is requesting law library privileges, he needs to follow the appropriate 

channels within the Nevada Department of Corrections and serve any appropriate motions 

upon the Nevada Attorney General , as the Clark County District Attorney does not represent 

the Nevada Dapartment of Corrections. 

The State respectfully requests this Hororable Court deny this Motion to Dismiss. 

DATED this 1st day of October, 2021. 

Respectfully submitted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY Isl Noreen DeMonte 
NOREEN DEMONTE 

5 

Chief Deputy District Attorney 
Nevada Bar #008213 
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CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 1st day of 

October, 2021 , by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

SEAN RODNEY ORTH, #96723 
HIGH DESERT STATE PRISON 
PO BOX 650 
INDIAN SPRJNGS, NV 89070 

BY Isl E. Del Padre 
- E. DEL PADRE.--...------------

Secretary for the District Attorney' s Office 

28 ND/ed/GCU 
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nAII 

2 CAS& NO, C35270l-l 
3 

8 

IN THE JUSIICE 'S COURT OF RENDERS!)!l TOliNSHIP 

COOIIIY OF CW!.t STAIE OF NEVADA 

7 .STAIE OF ll&VADA, 

8 . 

0 

Phintiff, 
vs, 

CASE 110. 20CRH001571 
1 o SEAM ~l!EY QRTII, 
·11 

12 

13 

Defendant. 

REPORTER'S nAIISCRIPl'. 

12:00A!i 18 

OF 

PRELIMUWtY 11EARINC 

18 

17 

10 

BEFORE TIIE eomLE S,'jlUEL .G. BA!FJI.AN 
JOSTie}: PF !Ht PEACE 

1 o ~PF».Ai«:ES: 
WF.DNESDAY, DECEl!W. 91 2020 

12rOQAH 20 
For t.he State: 

21 

22 
For the Def~ndant: IN P.ROPER PERSON 

23 
Standby Counsel:. KARA Sl>Kl!IS 

Deputy Public Defender 
2s RepoEted by: Lisa l!renske, ECR' 1186 

l~ : OPA~ DltaOfmIIITS 

" Exhibit Descri2tion. Adiutted 
3 STAIE'S .l PHOl'QCRAPR or DUfFEL BAG ,s 
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If 1 .. r II E s s.t s 

L...-------------------.......1 

.. 
BEl!DttSOII, NEVADA, llECEMBEa 9, 2020 

ttt.tiit•• ~ •t 

TBE COURT: Sean Orth, 20CRH1S71, ii/lo is 

representing hi11$e1f with Kiss Simons here .as standby 
counsel. 

All right. Mr. Orth, let's take up .your 
110tions first and then we'll sta:rt the pre.lift depending 
hov I tJlle o.n yollr 110tions, ohy? 

l)EFENDAIIT ORTB: Yes, siE. I'd like lo 
l11voie the nle. o·{ witnesses. 

IRE .CQURT; Of vh~f? 
DEFENQANT ORT~: T:he rule of. .witnesses. 

To exclude them; 
THE COURT: lie' ll exclude the vitness~s 

once tbe preliminary hearing atacts. So your motions 
to cjisaias. You received Hiss llendo~a'• s responses; 
cortect, sir? 

DEFEN~ ORTB: I r.ec~iyed thetll today, 
your Honor . 

THE COOR?: ~av:e you revie11ed .them? 

DEFENDANT ORTH: Yes. And l' d lilte to 
reply. 

IRE COOR?: I'm so.ny2. 

75 



AA001971

15 

II : O ◄ AH DEFENDAIIT ORTH: I just received thl!f.l 

z .today and l'd like the opportunity to reply. 

3 TKE COURT: Okay. ~11, if you want to 
.. reply 11e'.d have to continue the -preliminary hearing. 

n : ooM " So I 111 going to take them up today, all tight? Because 

ll : 04AH 

" yours kind of c.ure in late as well fro111 the last tir.ie 

7 we were here. So we're kind of scrambling. So we're 
a just going to take up all the i:iotions today and then 

a we'll decide what we are going to. do with the prelirn, 
,o okay? 

11 DEFENDANT ORTH: Ate we going to !!lake 

12 additlonai argllments based on addit i onal discovery 
13 disclosed to ine today? 

1.. JHE COURT: rou can if you want . I'll let 

11,0~"" 1" you make whatever arquinents you want to 111ake, o~ay? We 

, 8 have three different 11otions here . You had two 

17 different motions to <lismiss, Mr. Orth. So one of them 

19 was based on the continuance. Did you ~ant to make any 

1 a other arguments based on the original continuance of 
11, D5AY. 20 the prel-lllinary hearing? 

21 

:Z3 

DEFENDANT ORTH : I do, your Hooor. 

THE COURT: Go ahead. 
DEFENDANT ORTH: Would you lite me to 

11:O~AI< Z5 THE COURT: You can sit. Just speak up 

7 

11 :o6AH Miss Mendoza intends tc present anything by audio 
2 visual, correct? 

:i MS, MENDOZA: That is correct, And that 

.. was included in all initial discovery packets. 
11 ,o,At< 15 OEFENDAHl ORTH: l agree with that today, 

" ycur Honor, but the thing is that in this notice of 
7 .intent what the prosecutor is doing is they' re ~elliog 

a defendants that they are subject to audio visual, the 
use of audio visual technol09y for the purpose of 

11,0,AM 10 witness ·confrontation tights. Ihey°'re basically- sayl~g 
11 they can present testi11¥>ny. So we could have done that 
12 on Novei;lber 17th, lo fact, she states in her notice 

13 that pursuant to HRS 111.19751, if good cause otherwise 
1.. exists, the magistrate -111ust allow the witness to 

u,o,AM 15 testify at the preliminary exwnation thtough the use 
, e of audio visual technology. She further goes on to 

17 state 'that her witnesse~ will be available no ratter 
, a what jurisdiction they are in tbrough audio visual 
1.. ·technology. 

11 : O7AH 20 So on Nover:lber 17th Officer Ozawa, who 

21 was in the city of Las Vegas at the tii,e, which we kno11 
22 because she adllli.tted that on record, was in the 
a:, jurisdiction of Las Vegas, and ·he also could have 
2, appeared by audio visual technology. However, the 

11 : OIAH 25 prosecutor did not move to show cause to use audio 

0 

11 , o~AM 1 because you have your mask 0(1, 

2 DEFENOAIIT ORTH: First of all, your Honor, 

3 I 'a in the state of Nevada's custody. Whatever 

.. procedure they have for me appearing is within th~ir 
11 ,0,,.., s procedures, their policies. Miss Mendoza, when she 

11 : 061.k 

..- <lisclosed discovery to me, she gave ~ a notice of 

"i intent to use audio visual technology pursuant to 
a !IRS --.. THE COURT: First I want to take up the 

1 o portion of your r:iotion that you' re COIJPlainir.g about 
1, the original continuance. _So go ahead. 

12 DEFENDANT ORTH: This is part of it. This 
13 is ne11 discovety that I have. 

THE CO0RT: Nhat discovery are you 
11 : o6AH 1 s referring to? 

1a PEFENOAIIT ORTH: This is the notice of 
17 intent. that 11as in the discovery t.hat was given to Ille. 

19 TH£ COORT: Are you doing any video 

, e witnesses today? 
llttltiAM 20 HS. MENDOZA: No. And that is ·a 

21 standard --

22 l_HE COURT: that '·s just a ·stock form that 

2:> the OA's office is including with the cooiplaint getting 
,.... filed every day. So it.' s my understanding that that '.s 

u,o,AH 2:s really irrelevant at this point because I don't thi~k 

.. 
11 , osAM visual technology so Officer Ozawa was not ·here. The 

2 proble0 is is that we have the defendant who is accvsed 
3 by the police and he is asking for a preliminary 

,. hearing in the cases .that l 've presented especially 

11,osAM s under Terpstra, and Davis. They de1110nstrate that the 

e prelimii:tuy hearing must be executed within 15 days •. 
7 ln tact, Davis does not have anything to do with 

a unavailable witnesses. In that situation they just 
" said goQd cause must be shown. So what she did is she 

u: a_sAH 1 o gave ·notice ·of intent to use the audio visual 

, , technology to her advantage, but then 11hen lt came time 
12 for Officer Ozawa the night before the hearing to_ say 
13 hey, I'm in Las Vegas but I can't appear, th·en she 
1... abandoned showing cause under the statute t.Q brinq him 

11 , ••At< 1 s in through use of audio visual technology, all of vhich 
,,. I did not object to .. So l didn't object to the use of 

•? audio visual technology. She could .have done so . So 
18 she never had· ~se. She ari>ushed me on that date 
1 • and sal~ I ·have good cause because he is telling i:ie 

11,09AM 20 that he's un_available because he's going to start his 
a, vacation today. That was it. That was the end of it. 

22 So that's the first extension to •Y argument based on 
23 this notice of .intent. 

Secondly, she said in her r.iotion that no 
11 : D9AM aa otbe1 officer could have provided the information that 
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II :09,_K 

e 

Officer Ozawa or Lapeer could have . However, today I. 
:a was dawned with new discovery by a Detective Brandonn 

3 · trotter of Hendeuon PD. He is actually the one who 

.. did the search and photograph of the duffel bag that 

11 :OiAM 5 <nawa is going be testifying to. The State's theory in 

e this case is that patrol officers seen II.le exit the car 

7 vith a duffel bag, then later detectives obtdned the 
a duffel bag and a search was later done .by war~ant and 

e in the duffei bag there was a gun •• 
11 : 101.Y. , o THE COURT: In the duffel bag there was 

11 what? I'm sorry. 

, 2 D£F£NDAll1 ORTH! ·They' re claiming the 

, ~ duffel bag contained a gun. So they didn't ever see .me 

'"' with a gun. lhey didn't ever see me with a duffel bag. 
11, 101,11 15 The patrol!nan seen cne vith a duffel bag according to 

11 <lOA>I 

1 e his report. then later on based on the search they" re 

17 saying that there was a gun in the bag, the .nexus being 
u, thus the connection for the possession. So I would 
11, like to enter this as an exhibit. 

20 

2, 

THE COURT: lihat is it yQu' re hO"lding~ 
DEFENDAII! ORTH : It is a narrative by 

22 Henderson Police Department Officer Brandonn .Trotter 

23 dated the 8th of December 2020 wherein he is describing 
24 hov he performed a digital examination of the duffel 

11 : 101.11 2:s bag 'ind was taking photographs and he did the search 

, 1 

11,u,.K leaving this 1110rning. 
2 DEFENDANT ORTK: But he had not left yet. 

_3 HS . MENDOZA: I didn't know . 

4 THE COURI: l don't know whether he had or 
.11 , 12,.,. ,. hadn't. The· information that 11as provided 11as that he 

L1112AH 

e was leaving on vacation the juri3diction that morning 

7 if I remember correctly. ~ 

B HS. MENDOZA: He told me he was leaving 
o that ff'IOlnlng- ~0 hf: was ~o~ av~ilabl• for court .and also 

10 he had the subpoena so he ~new what time court was. _...; 
11 DEFENDA!II ORTH: So that being said solie 

12 was ~till within town. 

13 TIIE COURI: lie don't know that. I have 

, .. the information that I have which says he was leaving 
11,131.11 1:s that morning. He could have left before the 

1 e preliminary- hearing, he could have left •• 

11 :llAM 

11-: llAH 

i7 DEFENDANT ORTH: lie Cail ask him, tight? 
18 

19 

THE COURT: You can ask hiJD. 
DEFENDANT ORTH: So my point being -- I 

20 don't r.iean to interrupt, your Honor, 
2\ TH£ COURT : No, Go ahead. 

22 DEFENDANT ORTH: So my point being is that 
23 that being said that his vacation was put over, the 

• 24 defendant's -rights to have a preliminary hearing within 
21> 1S days, I was ambushed with that. So what l did is I 

\0 

11 : 101J1 . 1 with Detective Lapeer. So my point being is that 

2 Detective Trotter C1Juld ha.ve caDle .in and testified hey, 

a I found the gun in the bag and we could have not had 

, Sean waiting in prison for another JO days. So when 
11 , 11.,. s she was making her showing of good cause and she was 

" saying that no ot)ler officer could test lfy to what 

7 Detective Ozawa is going to testify to, or Lapeer, they 
a all three can testify to the safll!! thing, the search of 

o the duffel bag. So that was a misstatement in the 
11 : 11AM , o representation to the Court. The Court 8hould take 

., that under consideration with the narrative if the 

,2 .Court would like, 
1;, THE· COURT: Yang onto it for one second. 

, , Anything else, Kr. Orth? 

11 : 111.11 1 s OEFtNDAHI ORTH: That being said 10 that's 
,s just referring to the November 17t.h continuance. 

II I 12Mol 

17 Tl!& :COURi: Conect, 

18 DEFENOOO OR'fll: If you' 11 remember 
u, correctly, at that hearing, your Honor, the prosecutor 

20 stated that Officer Ozawa was in tact in the city of 
2, Las .Vegas . That is a cnatter of record. l didn't make 

22 It up. I remember it clearly . 
23 THE COURT: I believe she testified based 

"' on -- I don't think you looked at your phone, Hiss 
11,12A11 as liendoza, you had some infor111ation that said he was 

11 , I lAM came in artd shoved U,e liRS statute viii ch states that it 
a shall be -deemed -contempt to not appear foe ii' subpoena 

3 period. He was under subpoena. He should have been 

.. here. Whether or not he was here •• obviously he was 
11 , 1 J~11 ~ told the night before hey, don't worry about it, I' 11 

., get a cont'inuance, because he was here then, uut}e was 

7 under subpoena . -So instead of obeying the subpoena, he 
., violates the la;j and he doesn't obey his subpoena and 
D they come in and ·a.sk you for a continuance. I cited 

11 , u"" 1 o good case law. the Nevada Supreme Court has said that 
, , good cause is a legal reason. Being in contempt of 

, :z court, and the statute states that if a person is 
13 subpoenaed and he does not obey it, he shall be deemed 
, , in contempt. Coritell{lt is illegal, it is not a legal 

11,1i.,. 15 reason for a continuance. If I wouldn't have been 

ll : 14.AH 

ll slVJ( 

1 a ambushed with the motion, I would have filed •Y written 
, 7 motion and we would not have found good cause because 
10 under Hill versus Sheriff she has to inake a statement 
111 that the w1 tness' s presence could not be obtained. His 
:zo presence could have been ·obtained.. He 11as under 
a, subpoena, We should have followed the defendant's 

:z:z rights to have a preliminary hearing which is very 
23 sttictly followed by the Nevada Suprecne Court ln$tead 

2.. of allowing hicn •• ~e would upset hi.s vacaUon a couple 
as hours, and he's the one vho is accusing me. All Jim 

' 

··- -·- ·-------------------------------------

\ 
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11 ,H'-'< saying is that in her response she cites no legal 

2 cita!:ions that allo11s t:er to trump the citations that 

3 provided the Court. Nor.e. Not one on the ccntemp:, on 

4 the showing good cause, any of that. So she basically 

11:14AY. 5 has confessed to error, your Honor. 

6 ,HC: COIJRT: Let me have Ms. Mendoza 

7 respo~d . 

8 )1$. MEIIDOZA: Your Honor --

9 THE COURT: Can you address the Trotter 

11 ,1sAM 10 issue. That's ne·,s to me. 

11 l!S. MEHDOZA: Sure. Let 111e approach 

,2 beca~se !:e's lyir.g to you about what this repo:t says. 

13 i HE COURT: All right. 

1 • )15. MEIIDOB : And if this is going to 

11 ,1sAY. 15 contbue, I don't think he should be permitted to 

16 represent hi111sel f. You can see a: the botto111 port ion 

17 of this report tr.at I just received today, t hat's why 

18 he just received it today, and later we can get into 

19 why I got it today . But it talks about ho, this 

11, 1 s= 20 :rotter sec.rched a phone. He didn't search a bag. The 

21 defendant said he did a digital investigation of tr.e 

22 duffel bag? I don't bow what a digital investiga:ion 

23 of a duffel bag would be or how i: would be comple~ed. 

24 But he's colT.pletely mis representing to your Honor ~hat 

11, 1 SAt< 25 this Trotter was involved in the search of the bag, and 

15 

11 : HA.~ we' re looking at the same exact tr.ing . 

2 iHE COURT: So here is the deal. Witt 

3 regard to the 1t:ot ion to continue I'm not applying, Mr. 

.. Orth, the five-day rule t hat you've cited in the 

11, 11AM 5 statute because if you look at every single solitary 

6 case, whether it's Hi 11, whether it's Bustos, whetter 

7 it' .s Terpstra, T-E-R-P-S-T-R-A, none of t hose cases 

e apply in those particular statutes to motions to 

9 continue preli~:inary hear ings. The only one that's 

11: 17AY. , o ever kind of in an offhanded way apply to that sta~ute 

and Davis kind of said, oh, by the way, they also 

12 didn't comply with that statute. So I don't believe 

13 that statute has ever been applied consistently to 

,4 111otio1s to continue preli".inary hearings. So I'i:; not. 

11,11A)( 15 And the reason in part would be that usually within 15 
16 days the State would have an aln:ost impossibl e tiEJe 

n even co:nplying with that statute most of the ti:ne. So 

1 e I am not extending the statute referenced in Davis to 

, 9 the pre limioary hearing in this particular case. 

11:18AM 20 NRS 171.196 says you're entitled to a 

2, prelin:inary h~aring wit h~ n 15 days unless for g:,od 

22 cause shown that it's cont i nued. Hill says in order to 

23 seek a continuance and show good cause the State must 

,... provide an affidavit that states the names of the 

11 :lBAM 25 absent witnesses, the diligence used to procure their 

14 

11 , 1s.w. as he was --

2 TH£ COURT: Ha.'.lg on a second. Trotter is 

a the bottom portion of Page 11 of 11 of the report you 

4 just provided me. It looks like this is an incider.t 

11,uw. s report from Henderson Police Departme.'.lt. I: locks like 

6 it has -- the way they keep t heir records is thi s is 

7 kind of the running tally o: 11hat various officers did 

s and reported back to the 111oin officer, corre:t? 

9 1-'.S . MENDOZA! Correct. 

11 : 16-'Y. 10 THE: COURT: All right. So J show on 

11 Page 11 down at the bottom it says digital 

12 investigation. 

, 3 1-'.S. MENDOZA: And as he was --

t 4 THE COURT: Haig on . He got a search 

11, HAY. , s warrant . This looks like Hr. Trotte: executed a search 

16 warrant or sccr:e sort of cell phone dump . Is that what 

17 he did? 

18 f,'.S. MENDOZA : Yes. 

19 THE COURT: This doesJ't t.ave a.'.lything to 

11 , i..a..~ 20 do with the bag, Mr. Orth. What Trotter did is below 

21 where his .'.la:ne says Trotter and it has sor:iething to do 

22 with the cell phone . 

23 MS. MENDOZA: And after Hr. Orth started 

24 with tr.at, 1 stepped over a.'.ld had Hiss Simons hand :ne 

11 : 16~M 2s the report he was arguing from and I confirmed that 

16 

11,1sAY. atteJdance, a brief summary of their expected tes~irr.ony 

2 and whether t he sa11e facts can be proven by other 

3 witnesses. When the affiant first learned that the 

4 attendan.:e of such witr.esses could r.ot be obtained, and 

11 ,1s>.1< 5 that the motion is a:ade in good faith and not for the 

6 purposes of delay . The Hill case actually does not 

7 necessarily require an exte:isive explanation of why in 

a fact they can't attend. It si~.ply says it has to have 

9 a br ief summary of their expected testimony and 

11:191-M ,o diligence used to procure their attendance. And so the 

1, motion at i ts basis tr.at was filed does meet those 

12 criteria A, B, C, D and E. as it's stated in Hill . 

, 3 Could the motion have contained more specificity as to 

14 when they were collling and going: Yes. But when I went 

11, u,-~ 1 s back and looked at Hill, those are the criteria. 

, s That• s the specific language of the criteria and the 

i7 motion net that barebones criteria. 

18 Your position that if a police officer was 
, s subpoenaed that they must come even if they are going 

11, 201.M 20 on vacation or they' re in some sort of mandatory 

21 t raining, yes, I arguably could make t t em sho;; up. 

22 Courts could rcake them show up and hold them in 

23 contempt for not appearing, but the reason that there's 

2• this availability of this motion is to 11ake it so t hat 

11,20A!! 2s they don't have to comply with the subpoena because the 
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11,20At-: subpoena has essentially created a conflict for them, 

2 their inability to co1:1e to court, And so in this 

3 particular case were I to find that there was no basis 

.. for it en the particular day of, ~hen, yes, I could 

n ,20AY. s have requi:ed them to appear and when they didn't 

6 appear, I could have dismissed the case. Those are the 

7 optioJs fo: the judge. 

8 In this particular case based on my 

9 reading of the Hill case and those provisions that the 

11 , 20>..'< 10 State met their burden tc ask for a continuance and to 

,, show good cause and so that's why I granted it. And so 

12 I 'n not going to dis:niss the case based on yo~r [.o:ion 

13 to co:1tinue at ttis particular time for the 

1.. contbuance -- I'm sorry -- your motion tc dismiss for 

11,21AY. 1s the continuance in this case. 

16 Also it doesn't appear that Mr. Trotter 

1 7 had a:1ything to do with your bag. I think yoc :ni s:ecd 

18 that report . No..,, you just got it this mornkg so 

19 that's understandable, 

11 ,21= 20 W~at was the next rr.o:ion ycu had? I j.st 

21 want to rr.ake it clear :or the record that you said I 

22 reset it in 18 days. I did reset it ir. 16 days. So 

23 the 17th is 15 days if I remember corre:tly, 

24 DEFENDANT ORTH: That's rr.y miscalcclation, 

u ,21= 2s your Honor. i..;. ____________________ __, 

19 

11 :23AY. charge was poten:ially ccn;ing. So l 'm not going to 

2 find that there"s anything wrong at the title with 

3 filing the amended with that additional charge because 

4 the original report did contain referen:e to evidence 

11 :2JAY. s that would have potentially supported that charge, 

e Let me see what else you have here. 

7 DEFENDANT ORTH: As to the double jeopardy 

s portion of it, your Ho:ior? 

11 iHE COURT: Was there any other discovery 

11 , niw. 1 o disputes that was in the ir.otion that you remember, 

11 Ms. Mendoza? In the motions to dismiss? You said you 

12 didn' t receive discovery or that she dido' t do some 

13 sort of investigation by the 11th that you think you 

14 were entitled to. Can you let re kno;; what that is, 

11,2JA>< 1s Mr. Orth. 

16 

17 

DEFENDANT ORTH: Correct. As of the first 
the o:ily thing that we've received as of the firs t was 

1e the Decla rat ion of Arrest by Detective Lippisch, tr.e 
" 19 declaration for the aff idavit -- affidavit on f :2t>.M 20 

21 believe we had received :he CAD text fr0u the officers. 

l).,· 22 The problem is that -- here is what happened . The 
~ 23 cooplainant Louie Pola:ico, he alleged the robbery on 

/ 24 the night of October 27th and that's in HPD DR 

1\241'¥. 2s nUl:lber --~ .__ ____________________ __, 

~---·---

application for search warrant by Lippisch, and I 

18 

11 :21 /11". THE COURT: That's all right, 

2 Now, witt regard to the motion and the 

3 filing of the amended criminal complaint. At the time 

.. I went ba~k and looked at the report. The original 

11, 22111< s report that I think you had and that I was operatir.g 

6 off of did, correct me if I'm wror.g, referen~e 

7 alleqatior.s that you pled and that was the basis of the 

a additional charge of stop required. 

9 Is that correct, f-'.s. Mendoza? 

11, 2 2A" , o r.s. MENDOZ,.: The origina 1 Declaratior. of 

11 Arrest talks about him fleeing in a ver.icle when 

12 officers are following vith l ights and sirens, yes. 

13 THE COURT: So what I vas concerned about 

14 at tr.e time was the ackiitioJ of that cr.arge without 

11 ,22 A1< 1s havbg reference to any information that yoa would have 

16 had at the tiir.e that would have for:ned the basis for 

17 the additional charge. If it 11as soir.e wholly other 

18 discovery that you hadn't received back on the 17th 

19 and Miss Mendoza wanted to add th3t charge and ther. 

11 ,22M' 20 continue the case, that's o:1e thir:g that r w3s 

21 concerned about at the tirr.e, I went back and looied at 

22 the report. !here was reference to, and you've read 

23 it. It's a:i allegatior:. Whether it's true or no:, the 

24 reference was tr.at you had fled and that was at least a 

11, nAx 2s basis of fact for you to know that tha: particular 

20 

11:24A1< THE COURT: You cited it. I know ..,hat 

2 you're talking about. 

3 DEFENDOO Oi\TH: So she hasn't given cs 

.. anything o:i that. So as of then is when their alleged 

11 :24A1< s probable cause to arrest me occurs, is when they take 

6 that conplaint. So tl:ey doJ't give rte any reports, 

7 they don't give me any oath or affirn.ations, 

8 statements, et cetera. They don't tell ne who the 

9 police officers are. I still don't know to this day 

11,2,Ai-: ,o who they are. 

11 : 25/11". 

11 : 2SAM 

11 THE COURT: ilhc :s? 

12 DEFENDANT ORTH: Who the -- who did the 

13 report, who too~ the sworn statement from Polanco or 

14 Jessie Caracciolo, the girlfriend, the 911 call or any 

1 s radio or text messaging or body cam that occurred when 

16 they approa:hed the house and they took that statement. 
17 THE COURT: If I remember the report, tr.et 
1e informatioJ became available and there was an attempt 
1 s by Henderson Police Department to stop Hr, Orth I 

20 presume based on that information. The allegation is 
2, he didn't step, t hey eventually stopped him and got a 

22 search warrant for the bag, and then found the firearit 

23 in the bag whict. was ir. Mr. Orth's possession , And I'm 
2... just citing my recollection of the alleged facts. 

2s Is that correct, Ms. Mendoza? 

71 

I 
J 

I 
! 

\ 
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11 ,2~= HS. 1-'.ENCOZA: In the Dedaration of Arrest 

2 it discussed the contelt of the interviews the robbery 

3 detective did ,lith the1o1. 

4 THE COURT: Right. So at the 

11 :261\Y. s Novell\ber 17th prelioinary hearing your intent was to 

& prese:it evidence, if you had the witnesses at the time 

7 available, regarding Mr. Orth' s possession of the bag 

e and the alleged fleein~. You at :hat time had no 

9 intention of presenting any witnesses associated 11ith 

11,26w. 10 the alleged robbery or --

, 1 MS. MENDOZA: I was not going to call any 

12 lay witnesses. I would have t he officers testify that 

13 the reason they responded was because o: this report, 

14 but of cou:se that I s not for the truth of the matter 

11,26AY. 1s asserted. 

16 THE COURT: So under 171.1965, that's the 

, 7 discovery s:atute at prelirr.ina:y hearings, Miss Mendoza 

1a would only have to turn over to you five days in 

19 advance of the preliminary hearing any of the e,idence 

11,26w. 20 that is identified in th2t statute if she's ir. 

i 21 possession of it at the time, and it sounds like you 

22 weren't in possession of it or. the 17th, the repor:s 

23 regarding the alleged robbery fror.i that event; is that 

24 corre:t? 

11:271\t< 25 MS. MENDOZA: The reports regarding the 

23 

11,2BAY- started ·,o:king on copying the:n for Miss Si1111t-0ns. 

2 was in the process of do ing that. On the 1sth I had 

" to leave 11ork because I had COVID syaptoms, On the 

4 19th I tested positive for COVID . 

11, 28AJ< s THE COUI\T : that's all ir. the report. 

s read your opposition. I've read it. I'm saying that 

7 you did not have the repcrt at the time and or. the 

a 17th were you to go forward, you weren't going to 

s prese:it -- and you did..1't charge him with robbery. 

11,zaA~ 10 HS. MENDOZ~: Correct . 

ll:28A~ 

r . ./ ,HE COURT: So at this point I don't see 

· \' 2 there being a discovery violation because it -- if they 

13 are putting witnesses up that have Jnade statements and 

~.. it's in those reports, tl:en you're entitled to have 

I 5 that inforlllation and you 're entitled to have it five 
J 1 s days before the preliminary hearing. As l sit here 

17 right now I don't have any indication that that's what 
1e they inter.ded to do, Hr. Orth, and if they did or they 

, s did it today and they haven't provided you the 
11 ,29,,., 20 information, but as of right now the charges haven't 

21 changed. And it doesn't look like she's going forward 

22 with regard to whatever those allegations were. So I 

2:. don't find any discovery violation at this point with 
24 regard to that event number. 

11,29AY- 25 I wanted to go back and also state with 

" ! I 
22 

\ 11 ; 27.A~ alleged robbery I was not in possession of that 

i --~ 2 morning. I believe I received them that afternoon. 

3 kno"' I was not in possessio~ of that them that oorning 

• because I have 2n en:ail to Miss Sim.110ns on the 

11 : 17AM 5 afternoon of the 16th saying I haven't gotte:i them 

.. 
7 

8 

yet. ,.nd I came straight here the J10rning of the 

17th. I didn't go to the office the morning of the 

17th until afte: I ,as here. 

g THE COURT: Do you have U.ose reports no, 

11 ,21w. 10 and t:ave you provided those to Hr. Orth? 

11 1'S. MENDOZA: Yes, your Honor . 

12 THE COURT: Are you intending to present 

13 any witnesses associa:ed with the alleged robbery in 

14 Event Number 1989? 

11 ,21A.-: 1 s 1'S. MENDOZA: No. 

1 s THE COURT: Okay. 

17 

18 

19 

1'S. MENDOZ~.: Can I just clarify? 

THE COURT: Go ahead. 

t':S. MENDOZA: So I had requested 

11 , 21AM 20 everything above and beyond my discovery obligatior. 

21 because I know where this is going, I might as well do 

22 it no·~ eveJ though I'm not legally obligated. As of 

23 that first preliminary hearing setting I didn't have 

24 everything. After I returned I had a packet from 

11,2sA1< 25 Henderson records tha~ contained a bun.:h of reports. 

24 

11 : aAM regard just to include in the record t~.at under State 

2 v. Nelson 118 Nevada 399, in terns of continuances that 

a courts are required to take into consideration the 

4 totality of the circumstances and apply the rules 

11 , 29A.-: s firmly, coJsistently but realistically. So I think 

s that goes to the allegations about the unavailability 

7 of tr.e witnesses. I think I CO!Dplied 1,1ith the rules 

a and interpreted then: and applied then: realistically 

9 under the circumstances. I would have preferred you 

11:29AM 10 not ~ave been shipped up to NSP, but U.at's what er.ded 

11 : )01.!< 

11 

12 

13 

14 

15 

16 

17 

up happening . And it's not something that I asked them 

to do. I think I remembered at the time hopefully 

trying to keep him here, but unfortunately that didn't 

work out. So I don't see any other arguments with 

regard to the motion to dismiss for any discovery 

issues or the continuance that I haven't taken up. 

There were two motior.s to dismiss. One of 
1a your motions was regard to the resisting charge; is 

19 that right, Hr. Orth? 

11: 30A>: 20 DEFENDANT ORTH: One of ttem is, your 
21 Honor. 

22 THE COURT: I don't think that was in your 
23 actual r.iotion that you filed just yet. Is there an 

24 actual mot ion that you filed with regard to double 

11 : 30JtY. 25 jeopardy O!l the misdemeanor resisting in Municipal 
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1,, l0AK Ccurt versus the charge .of stop required that 1s 
:i currently in the amended cdminal C0!:1plaint? 

3 D£FOOANT O~H: 110, Your Honor. Actually 

4 what happened vas r.y unilerstarl:ling 11as the Court ·stayed 
11, 10•1< s allowing the amenchent of the pleading pending the 

e investigation by the plaintiff and I was charged with 

7 evading anyway at the jail with the charge a(lyway •. And 
e I've been sitting there v.ith the evading charge on me 

" for this entire time . But my understanding vas she was 
u, l1A.-. , o going to investigate the legality of vhether or not 

11 there vas misconduct that was being placed vith the ne11 
, 2 charge into the complaint that ls violative of the 
13 double jeopardy clause, 

1, !H£ COOR!: All right. So you provided I 

1 s believe, Hiss ~.endoza, the Declaration of Arrest and 

1 s the charge in !lmicipal Court ZOCR007366 for resisting 
17 and I have it here; is that correct? 

1 e HS. MENDOZA: Yes, your Honor. 
19 tKE COURT: What's the status of t_hat case 
20 in Municipal Court? 

21 HS. MENDOZA; He pled to it. 
22 THE COURT: I '111 going to take that up. 

23 That vould potentially require sooe legal arguiuents as 

2, it relates to detemine whether there's a double 

11: H~ 2:s jeopardy issue between that and the stop required under 

11 •ll~ DEFENDANT ORTH: I made the motion to 

2 suppress in conjunctio.n vith the illegal arrest a_nd the 
" search ,arrant that was obtained. Those a.re the tvo, 

, your Honoc. I would just -- I wasn't here so I .don't'l 

11, n,.., " think -- I va.sn' t here when you 111ade the ruling ta 

& exclude the probable cause. I do understand --

7 THE COURT: .I just rede the ruling now. 
., just repeated it to you. 
., DEFENOA!/T ORTII: I underst~nd the ·point . 

11,1JAH 10 'rid like to make soine· ar~wnent on that. 
11 THE COURT: Go ahead. 

12 DEFENDANT ORTH: But befo.re we move on foe 

13 the motion to continue, I wasn't here so that vas a 
1, surprise motion to continue done the other day when l 

11,llAM "s wasn't here by when the varden I guess didn't bring Jae 
,e do11n. 

17 !HE COURT: that wasn't anybody's moti.on 
1a to continue. You vereil't here and you're i:epresenting 
1 a yourself so I can't even rely really ~ standby 

11, n•" :io counsel. So 11e were just in a position of ve did a 

", short turnaround on the ,iinth to try to get all the 

22 witnesses here and then all ·week we were trying to 11ake 
"" -sure that they got you back down here. So really 
2, .nobody 111ade a motion. 'It's just that you veren 't 

11 ,1u" 25 ,_br_o_ug.;..h_t_, __________________ _., 

26 

11'HAM the Blockburger test. We can still do the preliminary 

2 hearing and I can take up that issue and do soce 

3 research on it. But ve can still do the prelil2inary 

4 hearing. So I haven't ultimately made a ruling on th.it 

11: 32AK :s yet, but I'm going to take that up at the appropriate 
·e time. 

7 the .other issue is you filed a inotion to 

o suppress. I think you filed a motion to suppress your 

e arrest because they didn't have a wauant, Hr. Orth, 

11 , l2AM 1 o under NRS 171.124. They CdD do a probable cause arrest 
1 1 without a warrant. 

11: 12AM 

12 

13 

DEFENDA!IT ORTH; So --

THE COURT: Hang on Olle sec. When a 

" person arrested has coMitted a felony or a gross 

1 s 11isdemeanor, even not in the officer's presence, when a 

, s felony or gross 11isdemeanor has in fact been cor.&itted 
17 and the officer bas reasonable cause to believe the 

1e person arrested to have cormitted it. S.~ don't 

1 a technically need a warrant to arrest Jou for a felony. 

11 ,nAM 20 ·You've also 111ade a motion to suppress I 

21 believe the contents of the search wacrant. 

22 Is that your understanding, Kiss Mendoza? 
23 MS. MENDOZA: Yes, your Honor. 

THE COURT: Did you also make that motion, 

11,nAH 25 Mr. Orth? '-----------------------' 

28 

11:lU'- DEFENDANT ORTH: J 'would just like to r:iaie 
2 my objection oli the record. I understand your 
3 position, I understand her position. May I make that 

• object ion on the record? 
.11 ,1 4AM " rn& COURT: What's the objection? 

e OEFENDAlfI ORTH: The objection is that 

7 they were given notice of audio visual technology this 

a vhole tilne and you' re saying the courts !Lust abide by 
it. I should have been sittinq here. She could have 

11, HAM 1 o kept me in the. jurlsdiction of Henderson and like you 
, 1 had mentioned .on the record, she didn't , 

!11£ COURT : Hold on a second. She doesn't 
13 have authority of whether you are going to remain -­
,, the State doesn't have authority of whether you are 

11 , 10,M , s going to .reraain in CCDC or whether their policies and 
, a erocedures are going to cause you to have to go to NSP. 
n I vish I had that control. I don't have that contro.l. 
18 DEFENDANT OR!H: I agree. !hat's not my 
,., position. My .position ls that the State ·is under the 

11, HAM 20 obligation to sho11 good cause under Bustos 4nd Hill, 
21 THE COURT: To do vha.t? 

DEFENDAII! ORTH: It is not just for 
23 unavailability of 11itnesses. An¥ time a prelirunary 

2, ~earing •· Da11is is very clear. They didn't even have 
11 ,HAM -2s unavailable vitnesses in that situatioo. In fact, 

\ 
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l l q sAM 1 t.here vas an e~ par_te heaii ng on the continuance and in 

z fact they faulted the Court and the prosecuto~ for not 
3 even discussing whether or not there was good cause. 

.. When th_e State gives a motion of -• gives a notice of 
ll : JSAH 5 intent that they can do tilings by audio visual and 

s strip me of my rights, .then they can also !oUow those 
7 same procedures to nake sure that I have that 

a preliatinary examination. 'tou have the statute -- I 

e understand they I re saying well, the prison didn't bring 
~1 , 35M , a you. Well, if ve woul.d have set up audio visual 

, , technology ~nd had !le appearing by audio visual 
, 2 technology ·and showing cause to do that --

13 TH£ COORT1 Let. me just tell you. We have 
14 another person that .I'm trying to get on audio visual 

11, Js.v. 1 s 'technology !tom NSP and I've been 11ork_ing on it !or a 

16 week-and 11e still haven't _got it squared away. So it's 
1.,, not as easy as you think it is. I wish it was but H's 
16 not. 
•e As far as her notice to use audio visual 

u , uA" 20 tor witnesses, it's generally preswnedthat we're going 
21 to have witnesses c0111ing to cow:t. You have a right 'to 
22 !=Onf~ont your 11itnesses in court. So we turn to auaio 
23 visual when we· have no other choice, and oftentimes 

a• it's over t_he objection of the defendant that I have 
11 , l6"-M 2s them on video. So kind of the way we operate is to try 

.31 

JI , ) 7AN DEFE!IDANT ORTH; Your Honor --

2 lBE COOR!: Hang on a second. rbe case 

" law is that. ,lluring a preliminary h~aring a motion to 

4 su!)l>tess can· be addressed, it can be brought up based 
11, PAM s upon the evidence and sometimes. that eyldence is t~e 

.. same for putposes of probable cause, somet'i11es you 

.,, would need sane sepa'rate evideoce to address ,a inotion 
·a _to suppress on the- ·search 11anant, So let's get 
e sUttcd, ·tet •• oec whetc it. 9oc~ o.nd then 1! th.ere•• 

11 , HAM 1 o evidence at the doe that woufd indicate a need to have 
., , a hearing on the separate 111tness foi; youi; 111otion to 
12 suppress, then we' 11 take that UJ1.:._/ 

i 3 HS. MENDOZA: Jus·t so 'the record is clear 
, , .so it's l\Ot brought up later dollll the road. 

11,JaAM 1s THE COURT.; :Yes, 
1a HS, MENDOZA: We ·qfsagree as to ·what he's 
., ;. in possession of, He is jnsisting as of today .he still 
, a doesn't h_av_e SQl!le reports which you h.i.ve already ruled 
19 don't matter. But I provided them to Hiss Sf.nmons. 

11 , 1,..,, 20 IHE COURi;: Which reports speci,fically-? 
21 rs it that other eyent number 1989? 
22 MS. MENDOZA: Ye_s. She was provided a 
2 '3 packet of discovery that included an incident report 
2.. from that event, hls Washoe County JOCs, a nmnber of 

i 1 , nAli 25 CAOs'J a.udio of 911, photos, All kinds o'f th'ings back 

·11, H~ to get witnesses in here so that you have the ability 

::i to confront them under the constitution in front of you 

3 and I'm only willing to allow audio visual when there'•s 

, no other alternative. And_ in this particular :case the 
11 :lsAM s existence of audio visual does not necessarily mean 

ll ,36AM 

s that a continuance isn't based oli good cause and Ii m 
.,, not ruling that it is in this particular case. So I've 
.a already made r:iy ruling on that, yo~ 've oade your record 
e o.n that, 

10 

,, 
With regard fo yo_ur motion to suppress --, 

anythirig from the search warunt, we will tak~ that up 

12 ·in tems of the witnesses t~at you are going to present 
1~ .at the pr~liminary hearing, 

1S 

i as~ume they're ·the same witnesses; is 

that right, Ms. Mendoza? lt would .he the same 
1 e witnesses? 
1 '7 MS. HENJ)OZA: Detective Ouva isn't in the 
1 a courthouse today and he interviewed Hr. Polanco. 

1 s Nurrber one, I don '-t think he meets hls standard to even 
11,lll./< 20 have a hearin.g on the motion. SO I don't think we 

21 should get into the motio_n during the 'llitness 
22 testioony. flowever, lf 11e are going to, -in theory -- I 
23 guess iihat Detective Ozawa knew -isn't even relevant 

2.. because it's only what Detective iippisch knew. So 
11, J7M< 2s froo my standpoint we don·• t need him. 
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on November 25th, 

2 THE COORT: Miss .Si.m\\ons, do you _remember 

3 receiving t_hose? 

4 MS . SIMMONS: Your Honor, I was just 

5 doublechecking my emails; It. 11as a 2l6~pa9e docuffli:!nt­

e dUlllp, but l did find the report here that i have 
.,, provided to hlm . 

B THE COURT: -Okay . 'So it i;as at least 
,. provided to tour st'aridby counsel, lir. Orth. 

u, '""" , o DEFENDANT ORTH: One last thing, ·your 

11 Honor. 
12 rHE .COURT: 're$ . 
13 DEFENDANT ORTH: One last thin~ just fo.r 
, ~ clarification on the record. ·You did a continuance for. 

111.~al,I( 15 O(t,icet Oza.wa and no'rl she. says he's not televant, 
, .. THE COURT: I think he'r argument 11as he 

1,''7 11a~n•t relevant to your motion to suppress .the sear~h 
,a warrant. 

' .. 
11 ;.J9AM 20 today1 

21 

PEF~NDANI OR!H: He's not ·going to appear 

·rHE COOR!: I/ell, let's see what happens. 
22 Her arguinent !or tlie continuan~as she had two 
23 witnesses that could testify a~ to .the gun, One ·was 
z4 Detective Lapeer, o·ne was Detective o~a'!a.- Detective 

11,;,AM 25. Lapeer ·was in sensit-ivlty training -- r•.111 just 

7 

j 
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11:39W. kidding -- so he could~' t come. so 11he~ she found out 

2 Hr. Lapeer couldn't come, she found out if there was 

3 any other detectives that could testify as to the g~n, 

.. she found out that Detective Oza11a was the other 

11 : J9AV. 5 dete"tive that could have testified to the gur. and 

6 that 's when she found out it was like a day before the 

7 prelim that he 11as leaving to~n. That's the 

s representations : hat the State 11:ade. So she doesn't 

g have to bring Dete"tive Oza11a in if Detective Lapeer is 

11: 1911v. , o here to be able to testify. So that's the way it goes . 
, , ls that your understanding' 

12 MS. MENDOZA: Yes, your HOJOr. They were 

13 both unavailable. I needed one . I have cne. 

14 THE COURT : She needed one or the other 

11,40A1-'. 15 and they were bo:h unava:lable. 

16 DEFEND~.NT ORTH: One thing because I was 

17 not here when you made your ru ling on the probable 

18 cause issue. I understand you: probable cause iss·Je on 

19 the warrant. Just so we understar,<i --

20 7HE COURT: That's of your arrest . Anc:'\ 

21 I'n not ruing a detemination that there's probable 

22 cause. What I'm saying is if there's probable cause, 

23 

24 

they :an a:rest you. They don't need to go get an 

arrest war:-ant. 

-~ 

J 
11:401\r< 25 DEFENDANT ORTH: Well, your Honor, I would 

35 

11:c.Ar< exception to prove the exigent of t he situation which 

2 Jl'.ade the course imperat ive -- :nade the :curse of 

3 obtaining a warrant imperative. 

.. At no time did ~RS 171 .124 in its 

11 : ◄ 21'~ s description of probable cause upon an o:ficer seeing 

6 some:hing nega te the officer's need to obtain a warrant 

7 when on October 27th they have a complaint, they have 

ll:42Ar< 

a a warrant process, they can use a warraJt process and 

9 they don't, and t hey stand around. Specifically tl:ey 

, o have to sho.., how it was irr.perative that they could not 

, , go and get a warrant. They are not allowed to use 

12 their independent judg:nent. 

13 I also can give you State versus Lizonbe. 

1.. We' 11 just skip that argu~.ent. 

THE COURT: I got your drift. 

DEFENDANT Oi\IH : So she had the 

opportunity, your Honor, to show that they had probable 
cause tha~ night and H there was an exigent 
circumstance that t hey could not obtain a ;,arrant fo r 

my seizure or the seizure of the automobile. They are 
on the apa:tinent 's curti lage. They are within the 

property of mine. My apartment complex, They are 

there. What is their probable cause and exigent 

circumstan.:e to enter upon that curtilage and seize R1e 

at gunpoint? And if she does not prove that exception 

34 

11 : 40-'Y. like --

2 THE COURT: Your objections are in you~. 

3 motions. 

4 DEFENDANT ORTH : I'd like to make -- I 

11 : 4 DAY. 5 never got a chance to address that. 

6 

7 

THE COURT: Go ahead. 

DEFENDAi'lT ORTH : In Terry versus Ohio the 

s landmark dec:sicn it says at page -- i:' s Ter ry versus 

9 Ohio at 392 U.S. 1 (1968) at Page 35. We do not 

11: 40AY. 10 retreat from ou: holding that police most, whenever 

11 pra~ticable, obtain advance approval of search and 

12 sei zure through the warrant procedure . Or t hat 

13 e:notional senses failure to ccu.ply wit!: the warrant 

14 requireoent can only be excused by exigent 

11, t1A~ 15 circumstances. 

t6 In Barrios-Lomeli versus State 113 Nevada 

17 952 {19S2) the Court upheld the warran: 11hen 

1s imp:acticaole policy. Under NRS 179.C45 we have use of 

19 telephonic warrants to obtain ..-arrants for arrest. In 

1i : HA~ 20 Ne lson versus State 96 Nevada 363 {!980). The State 

21 has the burden to prove an exception to the warrant 

22 require:ner.:. Also citing McDonald versus United States 

= 335 U. S. 451 at Page 456 (1956). The Nevada Supreme 

24 Court in State versus HudeJ 90 Nevada 10 at Page H, 

u ,uAY. 2s {1974) stated the burden rests within those seeking the 

38 

1 1 : ◄ Jw. to the warrant requirement -- in other words, why were 

2 the cops standing around all night and not arrestir.g 

3 Hr . Orth, t hen that's her burden today. 

.. TH& COURT: Well, you' re making a l!lotion 

11: 411'~ 5 to suppress based on the violatior. of the warrant 

11:44.~ 

11:44AM 

s requireaent for your arrest. What I 've read to yo~, 

7 and it's kind of black let ter that police off icers can 

s do probable cause arrests. Of t he cases that you' re 

g referring to I don't know which ones of those are 

11 

10 search warrants versus arrest warran~ea~ 

wurants indeed they would need ar. exception if it's a _,~ 
12 violation of your privacy rights to search or se ize any 

13 of your property. And the case-fo'ucited Barrios vas a 

1.. search warrant case and ~nticipatory search 

15 warrant case. So tha: 's not real! y relevant to yoi;r 

1s probable cause arrest. And so under NRS 171.124 they 

17 can absolutely do a probable cause arrest if they have 
1u the relevant information that I cited in subsection 1B 

19 and C. 

20 So I '111 going to overrule it to the extent 

21 your argument i s that you can't be arrested witho~t an 

22 arrest warrant. I' n still going to take up any of your 

23 argul!lents about the search warrant and whether that was 

24 legitimate or not legitimate, okay? So I appreciate 
:zs your position but I disagree with it. 
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11 :HAM 

11 :HAM ( 

\ 
\ 
i 
i 
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Are we ready for witnesses? 

... 
5 

MS. Sit-NONS: The only thing I wanted t o 

3 make a record of is last week your Honor gave me 

permission to try to subpoena Louis Polanco and Jessie 

Caracciolo. 

6 

7 

e 

THE COURT: Do we have a spelling? 

DEFENDANT ORTH: C-A-R-I-C-C-0-L-L-0. 

!9 
MS . SIMMONS: That was on Thursday. My 

investigator has been unable to subpoena them. i know 

11: 4SAM 

2 

3 

38 

I have some JOCs that I was going to make 

a record of or we can do i t at the end. 

THE COURT: We can do it at the end. 

-4 Let • s get Officer Nelson and the other two 

11 :4SAM s detectives need to step out into the hallway for rne. 

s Raise your right hand for me. 

7 THE CLERK: Do you solemnly swear that the 

s testimony that you are about to give will be the truth, 

9 t he whole truth and noth ing but the truth, so help you 

11: 451\M \,o that Mr. Orth previously expressed to me he would like 11: 46.>.M 10 God? 
\ 
p1 

'1 
; . 
\12 
I 

to have them here. The State has indicated their t! 
intent ion not to call them, to call either of t hem. My hi 

11 

12 

THE WIJtlESS: Yes, ma'am. 

THE CLERK: Please be seated. 

~13 investigator did attempt in this short period of time (__;;I 13 Please state your first and last name and 

1 ... 

• l):45AM 15 

16 

{ 17 

18 

19 

11 : 45AI! 20 

21 

22 

23 

24 

11: 45AM 25 

t o contact them and has not had contact with t hem . 

THE COURT: And has h.ad zero contact? 

MS. SIMMONS: She attempted prior to the 

first preliminary hearing date as well , but had no 

contact. 

THE COURT: Anything else, Hiss Simmons? 

MS . SIMMONS: I believe that's everything 

from me, your Honor . 

THE COURT: He's invoked the exclusionary 

rule. Who i s your firs t witness, Ms. Mendoza? 

MS. MENDOZA: The first witness will be 

Officer Nel son. 
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11:46.>.r-. Police Department. 

2 Q. And were you working in that capacity on 

3 October 2sth of this year around 7:11 a.ra.? 

4 A. Yes, rna' am. 

11 ,46AM 5 Q. Were you actually on duty at that time' 

11 :46AM 

11 :47AM 

6 A. Yes, ma' am. 
7 Q. And around that time did you respond to 

a 781 Whitney Ranch Drive? 

s A. It was 981 Whitney Ranch Drive . 

10 

11 

12 

13 

14 

Q. 

A. 
Q. 

A. 

Q. 

Thank you very much . 

You' re very welcome. 

Is that located here in Clark County? 

Yes, ma• am. 

Now, what was the reason that you 

1 s responded to that address? 

1 s A. Henderson dispatch had received a cal1--• 
17 that a subject was in possession of a firearm banging 

1 a on t he door of an apartment . 

10 DEFENDANT ORTH : Objection. Hearsay. 

11:47AM 20 MS. MENDOZA: It's offered not for the 
21 truth of the matter asserted. 

22 THE COURT: I'm assuming it's offered for 
23 why they went out or what they did next; is that 

2-4 correct? 
11:47AM 25 MS. MENDOZA: Correct. And the impression 

14 spell each for the record, 

11 :46AM 15 THE WITNESS: First name is Alex , A-L-E-X . 

11 :46AM 

16 Last name Ne l son, N-E-L-S-0-N. 

17 

18 

19 

THE COURT: All right, State. Go ahead. 

MS. MENDOZA: Thank you, your Honor. 

20 ALEX NELSON 
having been first duly sworn, did testify as follows: 

21 

DIRECT EXAMINATION 
, 23 

2 4 

11 : 46AM 25 

BY MS, MENDOZA: 

Q. How are you employed? 

A. I'm a police officer with the Henderson 

-40 

11:41AM the officers would have been under when they arrived at 

2 the scene. 

3 THE COURT: I'm going to overrule it and 

4 I'm not admitting i t that what they heard from these 

11:41AM 5 witnesses is actually true. Just that's why they went 

e out. So it's overruled, 

11 :471\M 

7 Go ahead. 

e BY MS . MENDOZA: 

g Q. Was also part of t hat was that the suspect 

10 had robbed the person reporting the night before? 

11 A. Yes, ma'am. 

12 

13 

14 

DEFENDANT ORTH: Same objection. 

THE COURT: And same ruling. I'm not -­

DEFENDANT ORTH: It's continui ng, your 

11:47AM 15 Honor. 

11 :48AM 

11 : 48AM 

16 THE COURT: I understand. I'm not 

17 utilizing it as substantive evidence that you did any 

1 e of those t hings. 

19 So go ahead. 
20 BY MS . MENDOZA: 

21 Q. Did dispatch relay any kind of information 
22 about what type of transportation you might expect th is 
23 potent ial suspect to be in? 

24 A. Eventually they did, yes, ma' am. 

2.5 Q. What was that? 

/ 
/ 
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.. , 
11 , o.... A. Per the person reporting ttle suspect who 

:, had conmitted the robbery the night before had also 

3 stolen his vehicle which wa.s ii white f!)Ur-door sedan 

" with body shop plates. 

u ' """ s Q. Do you rememier anythi ng about make or 
a model? 

lllOAM 

7 

a 

A. I qo not. 

MS. HEIIDOZA: Court's indulgence. 
9 IKE COURT: Yes, 

1 o Bl HS, MENDOZA: 

, , O. J)id you llfite a narrative in connection 
, a with this event? 
13 A. i llid, yes, ma' am. 

1, O. And do you remember indicating in there 

11 , ON( us that it was a white Chevy Malibu? 

1a A. I don't recall if I indicated it in the 
17 report or not. 
1 a MS. M£NDOZA: Permission to approach the 
, o vitness1 

l l ,49AM 20 IHE COURT: Yes. 

a1 Bnis. IIENDOZ.A: 

:,:, Q. liould looking at your narrc1tive refresh 

2::i your recollection? 

24 A. Yes, ~•am, it would. 
ll : 01\Y. 25 

2 

A. 

Q. 

THE COURT: Review that and when you' re 

Yes, .11a'am. 

And did based on vhat you :heard these 
3 other officers describing affect what you decided to 

" do? 
A. Yes, ma'am. 

a MS, MENDOZA: So I'd ask to allow him 

'7 to --

a !HE COURI: Go ahead. .What ·did you do? 

43 

• THE lffilltsS : So .at th•t point my tuinee 

11,soAH 10 and I positioned our patrol vehicle in front of the 

1 , exitand entrance gate to block. the path of the 
12 vehicle·. 
, 3 BY IIS • MENDOZA: 

14 o. Did you eventually see a Chevy Malibu 

11 :>011Y. ,., heading in your direction? 
,., A. I did, yes, maiill!l. 

17 Q. And was there any other flenderson police 

1 a officer vehicles in the vicinity of the Malibu? 
, e A. Yes, ma' am. 

Ji -, HAM 20 O, Can you describe what you saw happening 

21 with the Malibu and the other Henderson police officer 
22 vehicles? 
23 A. At that point I observed the llh1 te Chevy 
2• Malibu make a left turc aild accelerate .at a high rate 

11 : HAM 2!1 of speed tovar.ds 11y location. Directly behind that 

1.1, 49AH done just look up and tell us you' re done, 

2 TH£ IIITliESS: Okay. 
3 BY MS. MEIIDOZA : 

" Q. Does that refresh your recollectiQil about 
11 : ·49AM & vhat knowledge you bad about the type of vehicle it 

" vas? 
A. 

o. 
It does, yes, ma' am. 
And what was that? 

7 

a 

9 

10 

A. It wa.s described as a white Chevy Malibu. 

11 :49AII Q. i1011, can you descri~ for us what you 
11 observed once you anived at that location? 
12 A. Once I arrived -- by the tiDle I arrived 

13 and my ·trainee arrived officeu inside of the c011plex 
14 had already arrived and adv bed that they had eyes on 

11,soAN 1s· the vehicle. And I can hear the sirens activated in 
1 s the background and they are saying the vehicle is· 

17 failing to yield to ~h.em. 

1 a DEFENDANT QR!H: Hearsay, 
,o !KE COURT: I'm going to sustain that one. 

a,~oAH 20 He's kind of doing a narrative. Why don't you 
21 establisli some foundation, Miss Mendoza . 
22 BY MS. 1'.ENDOZA: 

23 o. So as you' re arriving you indicated you' re 
24 hearing over the radio. some ·things that are going on 

11,so .. , :zs from other officers, correct? 

11 :HAM vehicle was also two clearly identifiable police 

.... 

2 vehicles with their lights and sirens activated. And 
3 then that's part of that, 

.. Q. So as the Halibu is driving there is two 

11: HAM ;; Henderson police officer vehicles following behind with 
e lights and sirens activated, correct ? 

7 A. Yes, ma' am. 
a o. Sounds like ii silly qi.estion, but the 
a colors of the Henderson poli.ce lights are? 

11 : si111< 10 A. Red and blue. 
, 1 o. And so did you take any action to try and 

1 2 stop the Malibu? 
13 A. Initially vas just ·parking my patrol 

, .. vehicle at the entrance gate. 

u ,s2AN 15 o. And what happened and what did you see 
•• after you parked your vehicle there? 
17 A. Once I parked my vehicle there, that's 
, a when the Chevy Malibu made that left turn and vas 
1 e accelerating tovards 111y direction. And I repositioned 

.11:52AM 20 Iroo my patrol vehicle to the side of lhe gate Sl> :that 

a, lf something ·- if he did .ram through the gate, I would 

22 not be in_jured. 
23 Q. So you were actually initially in. your 
24 vehicle and once you sail ·the Ma llbu coming at you, you 

ll , s2A>< "" had to exit your vehicle in case the vehicle continued 

·-· .. ··-··--- ·--··--------c;o=<""------------------------------
~5 

t • 
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11 : 521'>! 

11: SlAt< 

ll:$lAH 

and mshed into your vehicle? 
A. No, ma '.am. Positioned my vehicle, got 

out. As l 11aU:ed aroolid my patrol ve_h_icle _l was 

already •• I already had got oilt of l!IJ vehicle, I then 
,. observed the Chevy Malibu cooing, so I ran to a 

e different location. 
7 Q. So you initially are out, see· the Malibu 
o coming, you run ta another location as the Malibu ls 

• c·oming towards you? 
10 A. Yes, ma'am. 
11 o. Did the Malibu even_tudly stop? 

12 DttEIIDA.lft-OR!H: Leading. 
1 3 18£ COORT: 1bat 's not a leading question. 
,,. Go ahead._ 

15 BI MS . MENDOZA: 

, e Q, Did the !'.alibu eventuatly stop? 
17 A. Eve·ntually, yes, 

18 Q. Can you describe ho11 that _ca.me ·about? 
1 • t . Eventually I observed Mr . Orth exit the 

2 _0 driver's seat of the Chevy Malibu. lhe Malibu 
2; c_ontinued to _JllOVe forvard and it appeared that it had 
22 rrot been p_laced in park, and then ft hit the gate, the 
23 entrance and exit .gate_, which stopped the vehicle from 
24 l!IOViilg, 

1l :SlAH 25 o. You indicated you said you saw Hr. Orth 

ll:HAH 

o. When you saw theni exit, did you re"cognhe 
z those _officers? 

" A, l did. 
4 Q, Who wete those officers 11ho had been 
s following hi1'11 

a A. lhe two officers I observed was Offiter 
7 ilel)n and then Officer Brin\ . 

a Tlit CQUR!:. Heh~ is H·E -· how do you 
o ,pell it? 

; o -lffE WITNESS: K-E·_R-N. 

1 1 BY MS. HENllOZA: 

,·2 Q ._ Was there an Of!icer DufCy -involved .as 
13 well? 

14 A. Yes, na'am, h~ was. He vas t,he second --
1s he exited the second _patrol vehicle that v_as •• the 
1 a patrol vehicle directly behind Officer Helin and Officer 
17 Br-ink. 
1e Q. So can you describe for us .where Mr , Orth 
1 a vent and 11hat he die! after he exited the v~hicle-. 

:ao /1. , Due to my" positioning J could only see 
21 hini -- once he exited the vehicle I had a visual of hiril 
,.,, and then I lo,t sl9ht of hi1:1. 1.nd it appeared he 11as 

23 ~oving to11ards the b_ack o"f. the Chevy Malibu, And then 
2.. suddenly l got another •• I suddenly saw him once 

11: SSA>! ·2s .again. Ke placed _a brown du.ff el .bag on top of a -wall 

7 

11 ;5_3.lH 

11 ,SJAM 

l1:S3AH 

l1 :5lAM 

4111 

· , exit the dri-ver1s seat. Do you see that ·person in the 

a court room today? 
3 A. I do. 

O, Can you _po~nt to hiJ.I and describe 

!5 something be' s wearing. 

a A. Yes, m'ao. He is wearing an orange mask 

7 and an orange ju!Rpsliit. 
e !IS •. M£1/llOZA: llill the record reflect 

a ldentificat_lOI\ pf the defenda~t: 
1 _0 .'.CSE coun: It'll so reflect. 
11 BY HS, IIENDOZA:. 

, 2 o. So you indicated that he actually exited 

13 that whit_e l!alibu ·as the HaHbu was still dri vi rig, 

14 correct? 

16 

17 gate? 

A, 

o. 
Yes, nia'am, 

_.,,..,.--•"' 

And the Malibu ultioately crashed into the 

-ia A, Yes, .!U'ao. 
1• 0- Now, once Hr. Orth exited the vehicle and 

u , 53M! ao the Malibo .crash~d, vhat did the officers who had been 
a, pursuing Mn -do? 

22 

23 

'2◄ 

/1.. 

o. 
A. 

The_y were issuing hint commands to stop. 

Did they exit th-eir o~n patrol ve~lcle,? 
Oh, yeah. I apoloqhe. 11iey did exit 

u:~!AH 2s their 01111 p_atrol vehicles . 

Jl:55AH 

11 : SSN< 

that separates the apartment con,piex to Wbitney Ranch, 

2 An_d then I observed Hr. Orth jump over the 11all. 

3 o. This artllunt of time tha.t you lost sight of 
4 .hi111_, ·ho11 long would yoil estimate that lo be? 
,; A. Maybe two to thre·e second_s. Fr'8 ·va_lking 

e to t~e driver's side door ·to the 11alL 
.,. Q. So you saw hi111 ·place the bag over the wall 
a and he went -over the wa 11 as we 11? 
a A, Yes, N'am, he did. 
, o o. Can you describe for us what :happened once 
,. he went .aver the wall. 

1.2 A. Once he went over the wall a foot purs~it 
,,. was initiated. I_ ran to11ards Mr. Orth. l eventually 

,. 9ot into close prodidty of hilll in the middle of 

1 & Whitney P.anch ~here at that pofot i ~tteqited to deploy 
-u, fflY tase.i-" which iia$ ineHective . 
17 Q. And ,1s you' re running to11ards him vhat is 

,a he doing? 
1s· A, He ' s continuing to run from us •ml look 

11.:HAi1 20 back towards our location. 
,., Q. 

22 anything? 
23 A, 

Arid did you· issue any coc-,,iands or 

I '<lid not, but l .did hear other o!ficers 

..,. issuing comands. 
11 ,-s,.ui 211 :O. So the~e 's cnore than one officer pursuing_ 
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il~S6AI! 

11 ;56AH 

l1 :.S,AM 

]J:56~ 

·ll:56'>1 

11 :571\H 

l1!S8AH 

A.9 

Kr. Orth? 
2 A. There is. 
.3 q, liho else if you -know was purs.uillg? 
... A • Officer Mangan ·was pursuing-, Officer 

5 Scoble, Officer llennebuel and that1 s the only ones I 
6 recall. 

7 o. And you heard -some of those other officers 
e issuing comands to Mr. Orth? 
9 A. I _did. 

10 o. And wllat types of caamands were they 
1 ·1 giving? 
12 A, Stop, police, and that's the only .ones -I 
13 recall. 
, .. Q, Anci was he complying? 

15 A, No, uia'am, He continued to flee. 
16 Q, Is that what led you to eventually deploy 
17 your taser-2 
18 A. Yes, J:la 1 illll, 

18 o. 1°1111 going to ask you specifically as to 
20 Officer l{a~gao . Did you see when -- is it ·tie or she1 
21 A, .It's a s!\e, 
22 0, l>id you see .when she arrived on scene? 
23 A. I did not. 
,24 Q, Was she there ·when you first auived and 

2!! sali .hini fl~eing in the. ·veMcle'/ 
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A, In Hr·. Orth '-s possession. 
2 Q. And. you fodicate!i t)lat you first saw him 
3 with that bag in bis-hand as he,'s· going over the wall, 
4 conect? 

11 :58,',l\ 15 ~. Yes. 

·ll :SIAH 

6 Q. Did he continue carrying 'it throughout the 
7 whole pursuit?. 
e A. He did not. 
" Q, Did· yo~ ~•• whore' it ended up? 
, o ~- lit tile end -- afte.r he was taken into 
, 1 custo.dy I did oliserve .it layi~g ·next to tb·e wall next 
, 2 to I believe .it was a ·pol(er ·box. 
13 O, Is that in the same area where you sa11 bi.Ill 
, "' jllh'p over and flee? 
,s A. -Yes, 11a'am. 
16 

17 

MS. ·HEIIDOZA! Pu.s the 11itnes~. 
T-KE COUR'I: Hr, Orth, Jt's your 

10 .opportunity to ask this witness questions. They have 
, e to be questions in· the form of a question; okay? Go 

11·,5a,.., . 20 ahead, 
21 

22 CI\OSS-EXAMINATION 

"-" BY· DEFENDANT ORTe:· 

2.. O. Officer, did. you see me with t~ gun? 
11 :58AM as A. I did n_ot, 

il &5'lAH 

11:5°1AH 

11:-571111 

ll:5nM 

11:57~!1 

11!58.\M 

:so 

A. No, ma'am. 
2 Q. So sh~ arrived at some _point after he was 

~ out of the vehicle? 
.. A. Yes; ma 'am.-
15 Q, Now, 11hat happened after you deployed you1 

8 tas.er? 
., A, After I deployed ~Y taser r l_ost my-
6 footing an~ fell onto the gro11J1d. Limediately got up 
8 and I noti1=ed that another officer had MI. Oith oh the 

t o ground. At that point I assisted tb11 9ther officez: 
., with taking hlni into custody. 
1 2 MS. l!ENDOZA~ Pemission to approach tlie. 
1·3 clerk? 
14 TH& COURT: Yes. 
HI MS. HENDOZA: Showing defense what Is ~een 

1'8- marked as State's Proposed Exhibit L lf I can 
17 approach the vitliess1 
,a 1BE COUU: Yes. 
19 Bt MS. MENDOZA: 

"!0 o. Sho11ing you what's been marked as State's 
:n Propostd Exhibit 1. Do you rec9911ite what 1 s depicted 
22 in this photo-? 

"13 A. I recognize the bag. 
24 O, And where have you seen a bag this color 
·2!5 befpre? 

o. Now, did ·you yourself have probable _r.ause 

2 to stop. ir,e? 
3 ·A, 

4 Q, 

l bad. reasonable suspicion. 
Base¢ on what,? 

11 ,.nAM e A. Based on that you were a suspect --
o alleged suspect in a robbery that' happened the ~ight 
7 before and possibly in-l)Ossession of a .stolen vehicle. 
e Q, Were you aware of those facts -- were 
D those 'facts Jie.ing repeated to ,you? 

:il, 59i\N ; ,:; A. It's information being- provided to .me by. 
., 1 my dispatch frm the alleged victim. 
fa O, What specifically was that. in'fornati!)~? 
13 A. the infomatlon was that the sl!bject lfhO 
, ,. had c~iti::ecJ-the robbery the nigl!t before was 

il", ~,,,11 ,a currently at his frorit door while iii possession of. a 
Hs fiream. .the next information th'at came our. ·vas. that 
17 the. suspect s- ~e no longeI sees the suspect and tl)e 
, a suspect is possibly leaving in a vehicle that he stole 
, ,. during the. tobbery fro!ll the victim whi-ch. was. described 

llcHAI!, 20 a3 q white 'Chevy Kaliliu. 
21 Ot Were you awtre of the cillllplaint made J>y 
2.2. the CotlJPla_in_ant: ~he night before to the apartri.e.nt? 
23 A. I 11as not. 
2A .0, ·You were not awa'ce of those facts?-

11:59AN Z!S A.· No, sir. 
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11 :59AH 

1 l 1St"N 

! 12-:DOPM 

12:00P~ 

U:OOPH 

12:00P!( 

12:0IPI! 

12:0lPH 

12:0ll't! 

12:01PM 

12 : 0lPil 

.. 

' '"·- &? 

o. Do you know Who tho~c o!Ucer~ 4re7 
z A. llhat officers? 

3 Q, lhe officers vho conducted that 

4 investigation? 
.. l\. I dO!l't know wbo did it, but 1111 sure I .. know the officer. 

7 Q, But you don't have any facts knovn to 

• the111? 
-8 ii, ·No, 

10 Q. Do you know if they had a wa.rrant for my 

11 arrest? 
12 A. I'111 souy? 
13 o. Do you know if they had a warrant for my 

14 arrest? 
115 A. I was not a11are of a warrant for arrest. 

18 0, Do you kno11 if they applied lor a 11armt 
17 for oy arrest? 

18 A. 1 do not. 
18 Q. Do you know the victims in this case? Dld 
20 you have a cbance to speak with them? ... TH& COOl\t: I need you to clarify, Who 
22 are you referring to? 
z::, DEFENDl,llT ORT!!: I '11 speaking of the 
24 victims. 
25 !HE COOR-T: !he victims of vhat? 

155 

A. I was on the exterior of the gates. 
2 Q. And then ycili said the car sav you and 

3 stopped and I exited the vehicle, correct? 
4 A. I'm sorry, can you ask that question 
s again? .. Q, So your position is that the car stopped 
,. and I ex'ited the vehicle, corcect? 
a A. You exited the vehicle prior tQ the car 
e stopping, yes, 
, o O, So you' re nying I jllllpl!d out of the car 
11 while it was 1110ving? 
12 A. It came to a stop, the car continued to 
•3 roll and you. jllt:lped out of the -vehicle as the car was 
,.. 11ovfog. 

1 s Q, That's not 11hat I'm asking. So the car 
1 e cane to a stop --
1 -r A. Jes, it did. 
,,. Q. -- .I exited and then it continu¢d rolling? 

A. Yts, it did. 

20 o. So vhen you seen the duffel bag, you said 
21 it vas on top of the wall? 
,.., A. Y-es, sir. 
23 O. But prior to that you hadn't seen rie with 
24 it? 
2'5 A. I seen -- yes, I seen you have it "in your 

12,oort'I 

i2:POP/I 

12 : 00PM 

12 :OOP>< 

U10DPM 

12 : 0lPH 

12:DlPH 

lZ:02PK 

12 ; 0JPK 

.iZ102PH 

lS4 

DEFEII~ ORTH: the alleged robbety 

2 victiu. 
3 THE COURT: Okay. 

4 BY D&rE~IWlT ORIB: 
i;· o. Do yoiJ know who they a.re? 
6 ii. I 'personally dQ no_t know them. 
7 Q. Did you speak to them petsonally? 

• ii . I did not. 

u Q. So y0.u have no facts from them 

10 ~pecifically to form the basis of pr~ble cause, 
11 correct? 

12 TYE COURT: I need you to clarify yonr 
, ;1 question. You •~e oking him whether he specifically 

14- has personal k!iowledge after ba.ving investigated that 

115 alleged crime the night before? Is that what ynu're 
, .. asking? 
,,. DEFENDANT ORTB: Yes, yo1,1r Honor, 

10 !BE-COURT: And I t!iink you said no, 
18 correct? 

:zo TH£ WITNESS; I said no. 
:Z1 THE COORl: All right. 

22 Br DEFENDANT ORTH: 
23 o. ffhl!II you say you Jost sight of me, you 
24 I/ere saying that t,he 1=ar sped up. ilere you on the 
25 c1irtilage of the aparb!JeQt coc,plex at Wt till!e? 

hand and place it on top of the wall, so you were in 
2 possession o! it prior to placing it on the 11all. 

1511 

3 Q. So when the officers caine -- you said you 
4 fell oQ the ground, correct? 
15 A, Yes,_ s-ir, I dld. 
a Q. ln the pursuit? 
7- A. Yes, sir, 
e Q. You didn't see me go onto the ground? 
o A, I did not. I was probably lifting 111yself 
, o off the IJIOUnd at that point. 
11 Q, Di<! you &ee all of the officers beating 

12 me? 

14 

15 

1,. 

o. 

1.. .questio_n. 

I did not. 
fou didn't see --

TIIE COURT: Bang on, He said no, Next 

, 7 BY DEFEIIDMlT ORTII ; 
, a O, Did yo11 have body cam on? 
18 A. l did. 

12:0)tH ·20 o. Ypµ did? 
!. I did have body calll. 
Q. Have you turned that body cam over to the 

z:, State's district. attorney's offi~e? 
24 A, I bel"ieve they have acces_s to ~hat. video. 

ll;OIPM as Q. -You 1ve given it to your supervisor? 
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12:02PM A. It goes into a cloud automatically through 

2 iliFi. 

3 Q. Did the other officers have body cam on? 

4 MS. MENDOZA: Objection. 

12,02Pt! 5 BY DEFENDANT ORT!!: 

6 Q. That you could see. 

7 THE COURT: Do you know if any of the 

8 other officers had body cam going? 

9 IRE WITNESS : I don't know which officer 

12 ,02PH 10 had their body cam active or not. 

11 THE COURT: He doesn't know. 

12 BY DEFENDANT ORTH: 

13 Q. You're saying you did not take part in the 

14 seve ral -minute beating of me while I 11as laying face 

12:0 3PM 1 5 down on t he ground? 

16 A. No. 

17 MS. MENDOZA: Ob jection. Relevance. 

18 THE COURT: I 111 let him answer that. Was 

19 that no? 

12 : 03PM 20 THE WITNESS: Yes, I was. 

21 BY DEFENDANT ORTH : 

22 

23 

24 

12:03PM 25 

12:03PM 

2 

3 

4 

12:03PM 5 

6 

7 

8 

g 

12 :04PM 10 

11 

12 

13 

14 

12,04PH 15 

16 

17 

18 

19 

12,04Pt< 20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

You were part of that? 

Yes . 

Okay. 

THE COURT: Hang on a second . Hang on a 

5 9 

THE COURT: We are going to move on, Mr. 

Orth. He's al ready said what he's done . So go ahead. 

Next quest ion. 

DEFENDANT ORTR: I have no further 

questions, your Honor. 

THE COURT: Any redi rect? 

MS • MENDOZA : Just to clarify a couple of 
things. 

REDIRECT EXAMIN~.TION 

BY MS. MENDOZA: 

Q. When you' re tell ing us about what you hear 

from dispatch, whoever the citizen is who is calling 

the police, are you actually hearing t hat person and 

what t hey' re saying or do you hear through an operator 

a summary of what t hey' re saying? 

A. I hear through an operator a summary of 

what they' re saying. 

DEFENDANT ORTH : My objection is hearsay, 

your Hono r . 
THE COURT: Well , I t hink you were asking 

how was he getting the information so it• s not really 

offered for t he truth of what the contents are at this 
point. I'm going to overrule that objection. 

58 

12:03PM second. You were part of what? 

2 THE WITNESS : I was part of taking him 

" into custody. 

4 THE COURT: Okay. Next question. 

12:03PM 5 BY DEFENDANT ORTH: 

6 Q. While I lay face down on the ground how 

7 many offi cers were on top of me? 

8 

9 

I 'm not sure. 

Would you say several? 

12:0JPH 10 

A. 

Q. 

A. 

Q, 

I would say several, yes . 

11 Would you say that t hose officers were 
12 beating me or not? 

13 MS. MENDOZA: Objection. This has no 

14 relevance to whether or not --

12:03PM 15 THE COURT: I will let him answer. 

Were you beating Mr. Orth? 18 

17 

18 force. 

THE WITNESS: No. I used the reasonable 

1 9 BY DEFENDANT ORTH: 

12:03PM 20 Q, While I was laying face down did you hit 

21 me? 

22 

23 

24 

12, 0 JPM 25 

12 , 04PH 

2 

3 

.. 
12: 0 4PM 5 

B 

7 

8 

9 

12:04PM 10 

11 

12 

13 

14 

12 : 05PM 15 

16 

17 

18 

1" 

12 :0 5PM 20 

21 

22 

23 

24 

12: 05Pt! 25 

A. 
Q, 

A. 

Q. 

Yes, sir, I did. 

Did you kick me? 

I did not . 

Why? 

BY MS . MEtlDOZA: 

Q. And when you 11ere describing Mr. Orth' s 

60 

driving behavior leading up to him getting out of the 

car, you described that he came around the corner and 

made a t urn at a high rate of speed, correct? 

A. He accelerated after the turn, yes, ma' am, 
and was picking up speed. 

Q. And his behavior was such that it made you 
concerned enough that you had to get out of the way? 

A. Absolutely. 

Q. So was the beh_avior such that you believe 

he .might cause injury to property or someone in t he .,___,... 
area? 

A. Property or person, yes, ma'am. 

MS. MENDOZA: I don't have anything 
furt her. 

TH& COURT: Any recross that's related to 

the questions that Ms. Mendoza just asked? 

RECROSS EXAMINATION 
BY DEFENDANT ORTH: 

Q. So in tenns of the car stopping and it 

being left in gear, is that an assumption by you? 

A. It's an assumption, yes. 
Q. So you don ' t know if the car 
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12 :0SPI< 

12:0SPI! 

12:0SPI( 

1Z :06PI( 

11alfuJctioned, you don't know if it was left in gear, 

a you don't know anything, you just assumed? 

a A. I assuned, yes, that it was left in gear. 

Q. But for all intents an<i purposes I s:opped 

s and exited the car. How far vas the vehicle fror. you 

" at that point? 

7 A. FrOll n.e at that point? l could give you a 

a rough esti11ate. 

9 Q. :hat's fbe. 

10 A. ~aybe 10 to 15 yards. 

11 Q. So 10 to 15 ya:ds. And you had your body 

12 can o~ at that time, right? 

13 A. tes. 

1• Q. Sa about how fast was the vehicle going? 

1s A. lly body cam does not capture speed. 

, e O. In your pei"ption about how fast was the 

17 car moving? 

, a A. From the point of you exiting or prior to 

1 a you coming •• 

12,06Pr. 20 Q. Just prior to coming to a stop. 

21 A. ,;renty to 25 miles per hour. 

22 Q. So then it came to a stop? 

23 A. Ub-~uh. 

24 Q. Nobody was ~n danger when it came to a 

lZ1UPr. 25 stop at that point whe~ :t stopped, right? 

53 

12:07P~ Call your next witness. 

2 ~. MENDOZA: State next calls Detective 

3 Kevin Lapeer. .. :HE COURT: I'll have you remain standing 
12:08PY. 5 and raise your right hand, detective, 

6 THE CLERK: Do ycu sole111n l y swear t:iat tee 
., testimony t~at you are aoout to give 11ill be the truth, 
a the who,e truth and nothing but tte truth, so help you 

" God1 

12 :OiPY. 10 7H£ II lTNESS: Yes. 
11 iRE CLERK: Please be seated. 

12 Please state your first and last nue and 
13 spell each for tl:e record. 

14 ii!£ WI!NESS: kev in Lapeer. K-E-V-1-N, 

12 : OSPY. 15 L·A·P·E·E·R. 

111 THE COURT: Go ahead, State. 
17 

, .. 
19 

. f ' UVlll WE~, having been irst duly sworn, did testify as follows: 

20 DIRECT EXAllltiAIION 

"' BY KS. HENDOZA: 

22 Q. How are you employed? 
23 A. !'111 a detective with the Henderson Police 
.... Department. 

12 : 08P~ 25 Q. Were you working in that capacity on 

)2:06PI( 

12:0ffr. 

)2:0fPI( 

ll : 06PI! 

aa 

1 still felt I could have been in danger, 

2 But once it stopped, no. 
3 Q. No one was in danger at the point it 

.. stopped, right? 

ts A. Buh-uh. 

e o. And then I exited the vehicle? 

7 

a 

• 

A. 

1 o free to go? 

11 

1:) 

Yes. 

DEFENDANT ORTH: llo further questions. 

!KE COOR!: All right. ls this witness 

Y.S. MENDOZA: Can I chrify? 

FUR!HER REDIRECT EXAMINmON 

14 BY HS. MENDOZA: 

1s Q. I'm confused. There 11as a stop and then 

1a he exited. Did be exit it wr.en tbe vehicle was stopped 

17 or did it start rolling again and then he exited? 

1e A. He stopped, exited the vehicle and the 

19 vehicle starts rolling, and as he's exiting it starts 

12,osPY. 20 rolling forward. So it c011es to a coiplete stop, he 

21 starts exiting and then it starts rolling forward. 

2.2 i".S. Mt!IDOZA: thank you. 

aa !Ht COURT: Is this witness free to go? 
24 Y.S, MENDOZA: Yes• 

12 , 01pt( 25 !HE COURT: Thank you fo: your testimony. 

114 

12 :OIPK October zgth of this year around 7:11 a.111.? 

2 A. Yes, I vas . 
3 o. ilere you actually on duty that lllOrning? 
.. A . Yes. 

12,0BPY. 5 Q. And that morning were you involved in a 
.. potential robbery investigation located at 981 Whitney 

7 Ranch Drive? 

.. A. Yes, I vas . 
9 o. And Nhat type of premises is thaU 

u , oapr. 10 ~-- It's an apart11ent complex. 
11 Q. And is t~.at lo:ated here in Clark Cour.ty1 

12 A. Yes, 11a 'a.n. 
13 Q. Who is tl:.e lead detective on this case? 
14 A. Detective Lippiscb. 

12:08'1( 15 o. Did he ask you to ultbately help him in 
15 the execution of a search warrant? 

17 A. res, he did. 
18 Q, Was that on a tan duffel bag? 
18 A. Yes. 

U:09PI! 20 fl.5. Hi:NOOZA: Perir.ission to approach the 

21 clerk? 
22 THE COi/RI: Yes. 
23 Y.S / I\ENOOZ~.: Showing defe~se ccunsel and 
2• defendant 1,~•s Proposed Exblblt 1. 

12,09PK 25 . Pemission to approach the witness? 
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12 : 09P~ 

12 :09PH 

2 

3 

s 

.. 
7 

8 

-. 85 

THE COOR!: Yes. 

Bl HS, MENDOZA: 

O. Showing you what Is been marked as State's 
Proposed Exhibit I. Do you recognite what i,e're 

looking at in this photo? 

A. 

Q. 

A. 

Yes. 

What is this? 

Thls is the duffel bag that the warrant 

e was executed on. 
12 ,o,.,. '° o. And does this depict some of the contents 

" that you discovered in that duffel bag? 

12 A. Yes, it does. 

13 Q. Is this a fair and accurate depiction of 

, .. \/hat that duffel bag looked like when you opened it up? 

12,0,•>1 1s A. Yes. 

l2,09PH 

12: o,PM 

12:10PM 

10 !IS. HENDOZA: Move to admit State's 
17 P rgposed Exhibit 1. 

1a THE COURT: ,',ny objection at this ti..T.e, 
19 Mr. Orth? 

20 

21 

DEFENDANT ORTH: None. 

THE COURT: It 111 be admitted. 

22 (State's &xhibit l was adnitted,) 
23 BY HS. MENDOZA: 

24 o. So when you executed the search warrant 

25 did you find something particularly nate·,orthy inside? 

2 

3 

Q. 

A. 

Q. 

And was that in_terview recorded? 

Yes. 

87 

In that interview isn't it true that she 
.. said that she herself did not see a weapon -- isn't it 

12 , 1orM s true that she said she ~as present at ~he time of the 

6 robbery? 
7 MS. HENDOZA: .Objection. Hearsay and 

a relevance. 
9 lHE COIIIII; lih4t h your reo!'onoc to the 

12, 11 PM 1 o hearsay objection, Mr. Orth? 

1 , DEFENDANT ORTB: Not fo: the truth of the 

,2 effect on getting the wa-rrant . And the search. It's 
13 not being offered for the truth. It'z ju,t fon,hat he 
14 did next and doing his investigation and searching the 

12:11PM ,., bag. 

10 

17 

18 

THE COllRT: Ok~y. 

MS. H£NOOZA: It's not •• 

!HE COOR!: The· question is did this 

1 u detective speak to that pei;son and did that person tell 
12 ,ue~ 20 theJi that thete actually Wdsn't a gun, is that what 

2, you' re asking? 
22 DEFENOAN1 .ORIK: I'm asking ii:i the course 
2:, of the investigation he said he was searching; based 
2• u;>on a robbery, the duffel bag. So we ate asking what 

12 , 11,H :z5 w~s lmo~n to hin in the cou1se of that search .that 

'f( 

12 : 09PM 

12: lOPH 

2 

3 

.. 
:s 

0 

7 

II 

II 

eo 

A. Yes. Located a shotgun. 

Q. And did you take note of the make and 

serial nunbe.i' of that shotgun? 
A. Yeah. It was •· yes. .It was a . 20 qauge 

Winchester, serial nllllber is 1291469. 

MS. MENDOZA: Pass the witness . 

tHg COURT: Mr. Orth. 

CROSs-EXAHINATION 
1 o BY DEFENDANT ORIH : 

11 

12 

13 

o. 
A. 
0, 

Detective, good ciorning. 
Good morning. 

You had a chance to speak to Louie Polanco 
,,. in this case? 

12,10,~ 15 MS. MENDOZA: Objection. Beyond the 

,s scope. 
17 THE COURT: 1' ll let hin, ask questions, 

111 Go ahead, 
, 9 BY DEFE.NOA!IT ORTH: 

H:lOPM 20 Q. Did you have a chance to speak to Louie 
21 Polanco in this case? 

22 A. Na. 

23 Q. So did you have a chance to question 

24 Jessie Caracciolo the girlfriend? 

12 '10Pt1 2s A. Yes, I did. 

68 

12:11PH pertains to the robbery, And that would be in his 

2 investigation prior to and leading up to him searching 

" that bag, 
4 THE -COURT: Any response? 

U:11PK 5 l!S. MEIIDOZA: NUlllber oile, he didn't say 

a that he was searching in the course of a robbery. 
7 Nulllber two, Hr. Orth indicated that part of the reason 

a he's astiilg about this goes to ther2 obtaining the 
,. warrant, and if ·that's the case, he needs to lay some 

12,121K 10 more foundation as ·he is not the person who obtained 

1 1 the warrant. 

12 

13 

14 

12,12,K 15 warrant? 

UI 

17 

IKE COURT: ilh_o obtained the warrant? 
MS. HEHOOZA: Llppisch. 
IRE COOR!: Lipphch is the affiant of the 

MS. MENDOZA: Yes. 
TH!: COURT: Are you saying, detective, you 

1111 were just-there to execute the warrant? 

"' THE WITNESS: That's correct. I executed 
u, 12>>< 20 the warrant. 

21 TH& COURT: You vere provided the urrani 

-22 in!omation itself and you executed the search warrant? 
2:, TK& !IIIKESS: Jhat 's correct-. 
2, DEFENDANT ORIH: I .proffer the same, your 

i2,12,i1 25 Honor, as 111y argument. 
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Cl9 

12 :12P!( !HE COURT: Well, 1! your argument ls 

2 going to bath.at there's a Lack of basis for the search 

3 warrant in the first place, ! don I t ~no11 -- I guess you 
.. could ask did Lapeer receive in!orlilation that he t!len 

12 ~-12PH 5 would have turned over to Lippi:sch in Lippiscli's 

6 inves~igation to Ql>tain a search warran~. Is that what 
7 you• re asking? 

8 DEFENDANT OR!K: Yes. 
,. THE COURT: So the question ultimately 

12 : f3lll 10 was? 
, 1 BY O&FEIIDAIII ORTH: 

12 Q. the quesfion was in the course o.f your 
13 investigation to searching the bag were you part of the 
, .. investigation of the .complainants? 

12:lJPH 15 A. Are you asking rne H I inte.rviewed the 
·,s female? 
17 Q. Did you interview Jessie? 
18 A. tes, 1 did. 
19 Q. And i.n t~at intervi ew did Jessie give you 

12 : l lPM 20 incomplete statements about the robbery? 
21 A. Yes. 

22 Q. And what were those inco:nplete statements? 
\ . HS. MENDOZA: Objection . 23 

24 THE COURT: I'm going to allow it to the 
12 : IJ?H 25 extent that it's going towards his motion to suppiess 
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12 : l41M BY OEf'.ENDAlll ORTH: 

2 Q. Did she give you con!licting 

;J information -- hold on. Did she give you infomation 
.. that gave you reaso.n to ~lieve that a robbery did not 

l2 : l4PH 5 occur? 

8 l\, Can Y.OU restate that? 
7 c. Did she qi ve you information t):lat led you 

e to believe that a robbery did not occur or chat --
,. MS, M&NDOilA: I would objec~·. 

12 : HPM 10 ·THE C.OURT: What's your object ion? . 
11 MS. MENDOZA: Object as to relevance. llis 
12 personal .opinion as to what --

"' !HE COURT: Well, 1 think 11hat )le' s saying 
14 is if she told hin that a robbery didn't occur, then 

12 ; l5PN 1S Mr. Lapeer shouldn't lell somebody else that a robbery 

11> did occu.r and then get a search warrant. 
17 Is tbat kind of what you' re asking? 

18 DEfEN!lAN! ORili: res. 
1,. !HE COURT: AH right. SI? did she say 

12 ~ .l~PM 20 that a robbery ilLdn't occur? 
21 1H£ KITNESS: No, she did not say that. 
22 BY DEFENDANT ORTH: 

23 Q. Did she say that she· didn't see a ro.bbery7 

·"' )., r didn't ask her if she sav a robbery. 
1.2:UiPY. :2$ She said that she saw you go. into the room and exit, 

IZ: 13P>i 

i2: HP/I 

12.1 HPI< 

12:HPM 

12 : HPM 

121 l4PH 

1Z: l5PH 

12 : 15fll 

12: 15Pl1 

12:16PH 

12 : 1,PK 

i2:1'PH 
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the search warrant. It's not really ~oing to the point 
2 of probable cause at this .point as best as I can tell, 

·:1 l 'Jil going to admit it because it's abject hearsay as it 

., relates right now whether there's probable cause .. I~ 

s this person -said .you had a gun or didn't say you had a 

e 'JU"• I 'rn not allowfng it· ~n !or tha.t. You' re offering 
7 it as a basis I presU1Ue Jor· why the o!fo;eu did or ·did 

e not obtain a search 11arrailt. Is th4t what ·you' re 

" saying? 
10 ·oEftNOAN! ORTH: I/ell, he gave this 
11 information to Officer Uppisch who used it to obtain 

12 the search warrant and conduct the search. 
13 !IIE COORr: I/hat is your response? 

~. MENDOZA: I'm objecting as to vague in 

15 tem of conflicting, If he could just clarify what he 

, s means by .conflicting. 

, ? !HE COURT: All right. So go ahead and 

, 8 ask -the question, Mr. Orth , 

; " B¥ D&FENDAlIT OR!K: 

20 Q. Did Jessie state that she was present that 
21 night at the robbery? 

22 I\. Yes. 

!2:> Q, Did she give you conflicting infor~.ation 

2... that the robbery didn't occur? 
2& MS .• MENDOZA: Conflicting with what? 
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with a duffel bag. 

2 Q. Did she say --

3 1HE COURr: Hang on a second. Kang on a 

.. second. Let hirn answer. You're asking him questions 

s abo.ut ~hat she said and I'm al1011ing you to get into it 

e for purposes of the search warrant, not for probable 
7 cause of your cd111e or the alleged crime. So he is 

a going -to get to answer and say ·wnat it is she t.old hie •. 

10 

So what did she tdl you, Mr. -Lapeer? 
THE WI WESS: She said that Kr. Orth 

11 walked into· LQuie'~ .bedroom and ·they wete bettihd closed 
1.2 doors , .so she did DQt say that she -saw or didri' t. set. 
1 :1 And ·then that; you exited that bedrooc ·with 

1"' a backpack •• I'll! sorry, A dll(fel .bag. 
, s THE COURT: Next question, Mr. Orth. 

1 e BY DEFENDANT ORTH: 

, ~ Q. ·oid you make a report in this case? 

1,. A, I .made a supplementat reP(!tt, yes . 
19 Q. Okay . In your suepleciental case did you 

20 state, r asked if .Sean wa.s anaei;I and she stated that be 
21 was not? Page. 8. 
22 THE· COllRTr Do you have ·a copy of your 
23 .suppleinerit.al? 
u !HE W1TNESS_: Oo you 111ind if I go through 
:25 it? 
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1 2 :16PM 

12:17PI-! 

12:17PM 

12,l?PI-! 

12:l7P~ 
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THE COURT: Yeah, why don't you go through 

2 it. 

3 THE WITNESS: CaJ you repeat the question. 

4 BY DEFENDANT ORTE: 

s Q. Isn't it true, sir, that in .your report 

s you stated that I asked if Sean was armed and she 

7 stated that he was not? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

That's correct. i .. 

Q. Okay . Did that conflict with any other 

information known to you throughout the course of your 

investigation? 

~.. No. 

Q. Okay. Diri you take tl:is written sta:err.ent 

from Miss Caracciolo? 

A. ihat' s not her written statement, so no. 

Q. Does this not say --

A. You asked if that was her written 

statement and I'm telling you it's not . 

supplemental report, 

Q. You wrote t his? 

A. Yes. 

It's my 

22 MS. MENDOZA: No. 

23 TRE COURT : Hold on. Hold on. That looks 

24 like a handwritten witness statement. Why dor/t you 

12: l7P-" 25 approach the witness. 
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12: l8PM BY DEFENDANT ORTf.: 

2 Q. So you never investigated this statement. 

3 So were you a·,are that this other officer was also 

, speaking to Miss Caracciolo? 

12,1sPM s A. First off I don't kno11 who that officer 

12: 18Pt< 

12 :1 9P>< 

12: l 9PM 

6 is, a~d no . 

7 

e no? 

9 

10 

Q. 

A. 

Q. 

You don't know who U,at officer is, and 

No. 

At any time did you provide Officer 

11 Lippisch infom.a:ion about the robbery and tell him 

12 that Jessie's state~ents conflicted 1,ith that of 

13 Mr. Polanco's? 

14 

15 

16 

,.. No. -----
Q. You never said that? 

A. I never interviewed Mr. Polanco. I told 

17 you that earlier when you asked me the first time. I 
1e didn't interview hi~. 

19 o. But the information that you learned froc 

20 Jessie you did give to Officer Lippisd? 

21 A. That's correct. 

22 Q. And also you provided him the recorded 
23 intervie~? 

24 

25 

A. 

Q. 

Yes, I did. 

You did? Was that before the search 

12:17P>! 

12 : 17PI! 

12:18PI( 

12,lSPY. 

12: 18Pt< 

2 

3 

4 

5 

6 

7 

8 

9 

!-:S. SIMMONS: Can I approach? 

THE COURT: Yes. 

THE WITNESS: Okay. No, I did not take 

that. there's an officer's naJte on that line . That 

would be the person wt.o took it. 

BY DEFENDANT ORTH: 
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Q. In your investigation did you investigate 

that statement? 

A. No. 

10 r.s. MENDOZA: Can we make a record? 

11 THE COURT: Whose staten:ent is i t , what's 

12 being provided, what 's been sliown? 

13 DEFENDANT ORTH: This is a statement that 

14 was provided to an Officer Z-E-L-L, Number 2621. 

15 THE COURT: It purports to be by whom? 

16 DEFENDANT ORTH: By Jessie Cara:ciolo 

17 dated the 2sth of October, the day of the incident. 

18 

19 

20 

21 

22 

23 

24 

THE COURT: Are you faniliar with that 

handlo'ritte:i statement? 

THE WITNESS: I 'm not . 

THE COURT: He is not familiar with it. 

1".S. MENDOZA: Is there a time OJ it? 

DEFENDANT ORTH: 1:15. 

THE COURT: Mr, Lapeer says he is not 
12, 1 e•~ 25 fa,dliar with that stateraent__, __ _ 
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12:19Pll warrant? 

2 THE COURT: When you say did he provide 

3 the information to Hr, Lippi sch, the taped statement 

.. before the search warrant was executed? 

12:19P1< 5 DEFENDANT ORTH: It's two questions. Let 

s me reask. 

12 : 20PM 

!\ 
12: 20P!< 

12,20P~ 

12:20PM. 

, BY DEFENDANT ORTH: 

8 Q. So first of all did you reiterate the 

9 information tt:at y u learned from Miss Caracciolo to 
10 Officer Lippis that day? 

11 A. es, I did. 

12 Q. And did you also provide to him the 

13 recorded interview with Miss Caracciolo? 

1, A. Personally to Detective Lippisch no, but 

1 s we have a system called digital evidence and upload 

15 audio or video and things like that. So i t gets 

17 uploaded into a system that all detectives have access / 
1e to . So did I give it directly to Detective Lippi.sc~ 
,,. No. Do~s he have access to it? Yes. .-

20 Q. Does the system or did you in any way 
21 notify Detective Lippisch of that recorded interview? 

22 A. What are you referring to? 
23 Q. In other words, when you enter it into 

24 your system, all these officers, does it notify them 

2s that you've entered into the system? 

7-----
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12 :20PI< 

12: 2 0PI< 

12 : 21 Pt-! 

12:2lP!< 

2 

3 

4 

5 

6 

~ .. 
Q. 

No . 

It 's just there so if they open up the 

system, they see it? 

~-- :hat's correct. 

Q. So you never personally told Officer 

Lippi sch you have a re:orded interview of Miss 

7 Caracciolo? 
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8 A. Well, I told hin I record~d an interview 

s with her. 

10 

11 

Q. 

A. 

When was that? 

You were asking me did I give him the 

,2 recorded interview and I said no, it was uploaded into 

13 digital evidence which is what ·•e' re supposed to do. 

14 Q. When did you upload it into digital 

15 evidexe? 

16 

17 

,a 

A. 

Q. 

A. 

I don't bo·, . 

Was it that day? 

It would be that day, n:aybe the r.ext day, 
,s it could be t he following day. I don't kno·.. But 

12 , 21 Pl< 20 there's u.aybe a tirnestar.ip or. it 11-r.en you actual! y 

21 upload :t, but 1 'm unanre if there is. 

12 : 22P!< 

12 : 22P!< 

12:23P!< 

22 Q. You believe t his officer here wodd also 

23 have entered this --

24 

25 

2 

3 

4 

5 

,HE CO\JRT: What are referring to? 
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A. I 11as involved - - I was involved in 

assisting Detective Lipp:sch with an intervie·, . So my 

nvo Vt!!!!ent...of--t-r.·i~-ease-•wa'san'int-ervfe~ with Jessie 

and I can't say t.er last name. 

THE CO\JRT: What is it? 
e DEFEND~.NT ORTH: Caracciolo. 

7 :HE WliNESS: So my involvement was an 

8 interv iew .ith Miss Caracciolo a~o"'~9-4.LiS-
g 

10 

, 1 

12 

13 

14 

the..ex~11t-i00--t>f-....;earcb,~rranU0r tbe duffel b2-9 .. 

BY DEFENDAIIT ORTf.: 

Q. Why were you talking to Miss Caracciolo? 

A. I was asked to interview her. 

Q. Why? 

12:BPV. 15 

A. 

Q. 

A. 

Q. 

A. 

About the i ncident. 

What incident? 

16 

17 

18 

ihe incident that we were there for. 

What incident was that? 

It would be -- I believe :.t started off as 

19 a robbery invest igatio~. 

12,23Pi< 20 Q. So you -.ere there for a robbery 

2, investigat ion, right? 

22 A. That's what I said. 

2a Q. Did you arrest me for robbery? 

24 

12 : 23Pi< 25 

~ .. 
Q. 

I didn't arrest you. 

Was I ever arrested by you at all? 

12 : 21P!'. 

J2 ; 2lP Y. 

12 :2)PY. 

12 :22PY. 

2 

3 

5 

6 
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BY DEFENDANT ORTH: 

Q. Do you believe Officer Zell' s statement of 

Miss Caracciclo would have also been entered into your 

digital database? 

L No. Patrol officers don't carry arour.d 

record ing devices . Tt.ey have body cams and they have 

7 dash cans and things of t hat nature. 

a Q. So do ·,i~ness statements get uploaded to 

9 the system? 

10 A. To digital evidence? No. Because a 

1, written staterr.ent would be writter.. Digi tal ~vider,ce 

12 is digital. 

13 Q. Okay . So that would be within somebody 

14 else's knowledge, though? 

15 THE COURT: What are you referring to? 

1s DEFENDANT ORTH: Strike that question. 

17 BY DEFENDANT ORTH: 

18 Q. Let me ask you. Were you investigatir.g 

1 9 that bag for evidence of a robbery? 

12 , 22P~ 20 ~.. I was n't investigating the bag. I was 

2, asked to execute the search warrar.t and that's ·, hat 

22 did. I assisted Detect ive Lippisch wit~~-xecution 

23 of tl:e search war rant. 

2... Q. So on that day were you involved in the 

12,22P~ 2s investigation of a robbery of guns? 

12: 23PY. 

12: 231'1( 

12 : 231' !< 
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A. No. 

2 Q. Do you know i n the course of the 

3 

4 

investigation was I ever arrested for robbery at all ? 

1-'.S. MENDOU.; Objection. Relevance . 

s THE COURT: I think we know you weren't. 

6 DEFENDANT ORTH: Here is the t hing, you r 

7 Hono~, because here is what's goir.g to happen. Ii I 

8 may, just for tr.e search warrc.llt purpose. This is what 

s we're going to have . We' re going to have Lippisch and 

1 o Lippi sch is going to say one thing and then we are 

11 going to have Off icer Lapeer, okay? And we are going 

12 to be able to compare those things. 

13 THE COORT: Okay. 

14 DEFENDANT ORTH: So what we' re asking 

12 ,21 P~ 15 Offi::er Lippisch basically is they are goi ng to try to 

16 say well, he was acting -- he was us ing a warrant, but 

17 we want to know if Officer Lippi sch knew the re was 

1,. something fishy with the robbery investigation. That's 

1e what basical!y we're getting at. 

12:21pi,: 20 THE COURT: Okay. Kell, the warrant is 

21 going to have wha tever the warrant has. Whatever the 

22 probable cause is t hat you' re in possession of a 

23 firearm. So do you have any additional questions for 

24 Dete:t ive Lapeer? He has no idea what if anything you 

12:2Hv. 2s were arrested for, and for the record I'm taking 
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·e, 

1,mH judicial notice that· YOQ bave ·not to date been arrested 
2 for the robbery that's associated liith that event., 

3 Correct-1 You.' 11 stlp.ulate to that, Miss 
.. Mendota? 

KS. mIDOZA: That he hasn ,.l been arrest~ 
e for that, yes. 
7 !!IE tJ)OR!; Ally additional questions, Hr. 
a OrtM . 
SI Bl'. DEFENDAN! ORIH: 

212tPM 10 o. Did you collect anr other eviden~ jn the. 

2,25,11 

1'1 

,z· 
13 ... 
115 

115 

17 

case? 

A. Frca the !lag or aside !r011 the bag? 
Q. Any other e~iqence other than vhat -we've 

dimmd here today other than the bag? 
A. lechnicaUy the. recorded interview is 

c.o11sidered evidence, so yes, !he. r;ecorded interview 
that ,is in .digitai evidence, so yes. The ~iqit~l 

, a ncording. 
18 

:i:HP>< .20 

DEFENDAl!I ORTH: No fortheI questions. 
·11!F; CQIJRI: Ms • He_ndoza. 

.HS. i!EimOZA: I just wanted. to clarify. 
22 

REDIRECT ElWIINATION 
a, BY MS. HEHDOZA: 

LZ :nPH 2s Q. When you talked to Jessie you said. that 
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O, Yoq start your shift at seven. Is that 

2 what you '-re saying?' 
3 l . l'.es, ·1 do. 

.. MS. ·t!ENDOZA: Ail right. No fui;tber 

a questions. 
e TPE COOR!: Is: this witness free to go? 

7 ~ - J1Etl00~: I ·thi~ ll'ayll~ he ~hould hang 

a out. 
TllE COU!lf: Why. don.'t i,:ou. hang out fo'r a 

1 o little bit. 
·lfho is next? 

12 HS. MENDOZA: Detective Lippisoh. 

13 TIit COOR!: Jump up on the 11itness stand, 

14 raise. your rig~t hand and remain standing for me. 
u::,,,, ,=s TIit CLERK: Do.· you· solemal)' tvear tbat ~he 

-

1 e testimoAy tbat y:ou' are about t:o give will lie the. truth, 
, :,- tl)e whole t·ruth. and nothiri~ but the trutli, so lie1p· you 
,a ~d?. 

10 THE WITNESS: I do. 
ao tHE CLERK, Please be seated. 

P.lease :s~ate your fil:st and last name and 
ia,:z &pell each fo.r the i;ecord. 
2,a tllE· WITNESS: !Carl, K-l-R-L. Lippisch, 
2 .4 L-H'~P-I+C-ll, 
25 t1iE CO!JRI: Go ahead, State, 

.112 

u,zs,H. she descd.bed t)lat Mr. Or~ and lit, Polanco 111:nt into- a 
2 ~dfoom and she didn't. see what happened in there; 

3 correct2 
A. Ihat 's cone ct. 
Q. Did she also tell y_oil that. ·she hid only 

" receJ)tly arrived at ~e ,apart.sent and Mr. Ortb vas 
7 ali:eady there )lhen. ,s)le arrived.? 
a A. YU, 

o Q. And I underst~d· you indi~t.ed Y!lU were 
u , 2~r.H , o 'investigati'ng· - - there lias a robbery that occlirted the 

; , night before, but then tlie morning you arrived there, 

,2 there in~ ~}so. soaieone ii! possessipn of a stolen 
13 vehicle and this bag, correct? 

,.. A. That's ·cotrect. 
.12,2GPK 1& Q. So it was a continuing .investigatitm of 

1 a both of these events( the 1iight b_efore and then what 
, 7 happened that JilOrning; correct? 
10 J.. Couect. 
;o Q. ~nd you didn't arrive until .after. 

u,26PK 20 everything happened, vith the car a(ter seven in the 

21 mornin_g versus this officer 1111() ~as. there in the middle. 
22 of the night before, correct? 
2.3 A, Yeah, tliat' s correct. I believe r Wc!S 

a.. actually off d_uty when r arrived there. So i t ·was 
1212•"" 25 after 7;00 a.m. 

2 

3 

lllL I,IPPISCB, . , 
haviJtg been f!tst ·duly sworn, did testify as follows! 

DIRECT EXAMINATION 

... BY HS. MENDOZA: 

!> Q. Are you ·currently el!Pioye:d a·s a .detect-ive 
s with . . th~ Hen:d~rson P.olice Department? 
7 A, 'ies, I aJD, 

a O. liete you wor~ng in tha:t position back on 
" Oct6ber 2st~ of this year around 1:1S ln the morning? 

·1 o A. Yes, I i!as. 
11 Q.. Arllllnd that tilne 11er~ you i nvol_vea i~ a 
, a .po:ten_tia'l robbery investigation. at 98i Whitney- 'Ranch 
1~ !)rive? 
14 

1'2121PH 115 

17 

A. Y~s. 
Q, Did. you .actua-Uy resp9nd to that s.cene? 
'A, !es; I di~. 
.Q. And did you icleiltify .a ·potential mpect 

1.a involved iii that event? 
;_o l. Yes, I did, 

21 

22 

23 

24 

O. Hlio -ts that person? 
A. His name is sean Orth. 
O, Do _you see hinl in the courtroQ!li to.day? 
A. l'es, I do. 
O, Can yciu point lih1 out and descrl~ 

n,zi,,c 2s SOffllltli~ng he ' s wearing, 
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es 

12 , 28Pt-: A. He's sitting at the defendant table 

2 wearing an orange jumpsuit. 

3 Q, Where was Mr. Orth located when you first 

4 arrived at that scene? 

12 :28Pt-: 5 L When I arrived he was ir, the ba~k of a 

6 Henderson patrol car, 

7 Q. Did you e:id up talking to Mr . Orth? 

B i .. Yes, I did. 

9 Q, And did yo·J specifically talk to him about 

12: 28Pf< 10 the events that led to hi[. being in the patrol car? 

11 A. Yes, I did. 

12 Q. Prior to tacdng to l:im did you read l:im 

1 3 his Miranda righ:s? 

14 A. Yes, I did. 

1 2:2ePV. 15 Q. What was his response whea you first 

1 6 started talking to him about Miranda? 

17 'A . When I initially had hin in t he vehicle 

1B and told him I was giving Miranda, he stated he didn't 

1 9 w,nt me to read l:im his Mi randa rights because he knell 

12:28Pt-: 2 0 if I did not i t was inad11issible. I told him I ·,ould 

2 1 not talk ta hir.. without reading Miranda. ~.nd then he 

2 2 agreed to go witl: Mira:ida. 

23 Q. So did you go forward with doing that? 

2 4 A. Yes, I did. 

12 : 29Pt-':. 2 5 Q, And did you also talk to him about 

8 7 

12 , lO Pt-: purpose. 

2 So te t he~ realized that they were not 

3 coning past hia: and that they were actually tollowing 

4 hin aJd at that time he realized that they were 

12 : 30Pt-: 5 attec:pting ,o stop him. However, he refused to stop , 

6 He actually stated to me that he believed he was being 

7 set up for so:netUng. And so that's when he attempted 

B to evade and flee towards the front of the co111plex . 
g Q, So te admitted that he was intentionally 

12: 30PV. 1 0 not complying with the officers trying to stop him? 

11 > .. Yes, he did, He said he made the 

1 2 conscious decision t hat he was going to try to get 

1 3 away. 
14 Q, Did he tell you anytting about what he 

1 2 :30P~ 1 5 thought the setup was related to? 

1 6 A. He stated that he believed since in tte 

1 7 vehicle. really the only t hing in there that he was 
, a a·.are of was a tan duffel bag so he believed there must 

19 be items in the can du~fel bag that would incri:ninate 
12:llPt,'; 20 hin. And so tha: 's when he was fleeing because he was 

21 tho~ght he was being set up because o~ something in the 

22 bag. 

23 Q. Did he say he knew anything about what was 

24 in that bag before he was being pulled over? 

12:31PM 25 A. He claimed to not know the contents of the 
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12,29PH potentially recording the interview? 

2 A. I did, and he refused to have it recorded. 

3 Q, But did you go through with talking to him 

4 not recording? 

12:29PP! s L Yes, I did . 

6 Q. So what did you talk to him obout in terms 

7 of what bad happe:ied that naming , he:i the !)Olice tried 

a to stop him? 

9 A. So I talked to hia: about the fact that he 

12:29Pt-: 10 was the driver of a wr.ite Chevy Malibu that had evaded 

1 1 police officers and then the fact that he had jumped 

1 2 out of the driver's seat of the vehicle with a tan 

13 duffel bag and j umped over the wall and then attempted 

1 4 to flee a~ross lihitney Ranch where he was detained by 

12:29Pt-: 15 police officers. 

16 Q. And did he indicate that when he was 

17 fleeing from police officers there was anyt hing going 

18 on with those police vehicles that made him kno;i that 

1 9 they were trying to s:op him? 

12 , JO?..: 2 0 L Yes, he did. He init ially stated that he 

21 sa·i the two patrol vet icles as well as motor officers 

22 in the complex. The two patrol veh:cles were behir.d 

23 them and they a,tivated their emergency lights and 

24 sirens, He initially believed that he needed to get 

12: JOPV. 2S out of the way because they were there for a different 

ea 

12:JlPt-: bag. 

2 Q, But randomly decided there must be 

3 sorr.ething bad in t his bag? 

4 DEFENDAliT ORTH : Objection, your Honor. 

12 , J1P~ s Speculatio:i . 

6 THE COURT; Overruled, 

7 BY MS . MENDOZA: 

a Q. There must be somethi~.g bad in this bag so 

o I'm going to flee i n a vehicle and then on foot and I ' m 

12 ,J1P" 10 going to bring t he bag with me? 

11 ~.. That ' s correct . 

1 2 Q. Did he acknowledge that he had come fro:n 

, 3 Hr. Polanco' s apa rta:ent? 

1 4 A. Yes. He st ated that he had come home to 

12 , 32 ,..: , s that apartment in the morning and he had tried to go 

1a inside , However, no one would let him inside the 

1 7 apartment. 

1 a Q. And did te say anything about what if 

1s anytHng he tried to bring to the apartment with him? 

12,J2P..: 2 0 A. He stated t hat he had brought the bag from 

21 the car up to the apartment when he approached the 

22 door. 

23 Q, The bag had been in the car, he randomly 

2 4 decides to bring it inside, can't get inside, brings 

12:32Pt-: 2s the bag back to the car, then start s getting pulled 
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12 : 32PI". over, decides there's so:rething bad in this bag, flees 

2 in the car with the bag, correct? 

3 A. Correct. 

4 Q. So you had talked t o Mr. Orth about this 

12:J2PI". 5 bag. Had the officers when you first arrived on scene 

6 also alerted your atte~tion to a bag that was in tte 

7 area? 

8 Yes, they did. The officers, 11hen I first 

9 respo:ided, had told n:e that when Mr. Orth exited tt.e 

12 : J2PI". 10 vehicle, he exited the vehicle 11i:h a tan duffel bag 

, , which was in his hands as he exited. He then refused 

12 to comp: y with officers' colll/l\ands and ran towards --

13 walked or ran to-.,ards a block wa 11 t hat 11ould qo oJt to 

14 Whitney Ranch. He threw the baq over the wall and then 

12: J J PH , s he jumped over t he wall. And then as he was -- I was 

16 t old as he was fleeing across Whitney Ranch he 

12 : 33?1". 

17 initially atte[.p:ed to p:ck up the bag. However, kind 

18 of fwnb~ed with picking it up and then left it behind. 

19 And so then when they took him in:o custody, they also 

20 secured the tan duffel bag. 

21 Q. So the bag was st i 11 in the area ,hen you 

22 went out to llhitney Ra~ch? 

23 A. When I arrived t hey'd already secured it 

24 into a pat rol vet.icle just to make sure that no 

12 , JJP1< 2s bysta~der or somebody didn't take it. 

12:J4PI". 

l2 : J4PI". 

l2:3 ◄ Pt< 

12:34PI". 
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Q. Did you take the bag from the scene 

2 sonewhere else? 

3 A. I tock custodi· of the bag at the scene and 

4 

5 

I' n the one 11ho brought it back and secured it at the 

police station . 

s Q. Did you ultiu tely obtain a search warrant _. 
7 for that bag? .• __ ,✓• 

e 1.. Yes, I did. / 

9 Q. And did you as~ sorr.e other officers to' 

1 0 assist you in searching that bag? : ___.· 

11 A. Yes, I did . 

1 2 Q. Would that specifically be Detectives 

1 3 Ozawa and Lapeer? 

14 

15 

A. 

Q. 

Yes. 

And you indicated you were not present 

16 11hen that bag ·~as searched, corre.:t? 

1 '7 Correct . 
, e Q. Did Detective Lapeer and/or Ozawa report 

1 9 back to you abou~ what they had found iJ that bag: 

12 ,J SP1< 20 A. Yes, they did. 

21 Q. Did that include the Winchester shotgun? 

22 

23 

24 

25 

A. Yes, it did . 

MS. MENDOZA: Pass the witness . 

THE COURT : Kr. Orth. 
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12:JJPl< Q. So the bag was with patrol officers when 

2 you got there? 

3 A. Yes, it was. 

.. Q. Did you dtioately obtain a search warrant 

1 2 , JJPi< s for that bag? 

s >.. Yes, I did. 

7 ¥.5. ME~!JOZA: Pern:ission :o approach the 

a witness? 

9 TP.E COURT: Yes, 

12:34Pi< 10 BY HS . MENDOZ~.: 
,, Q. Showing you what's been admitted as 

12 State's Exhibit 1. Do you reccgnize what we're looking 

13 at in this picture? 

14 A. Yes, I do. 

12:HPY. 15 Q. What's that? 

1s A. That's the tan duffel bag and it's 

17 curre~tly open. 

18 Q. Do you recognize this as the sa.11e tan 

1s duffel bag you got fro111 the officers wr.en you arrived 

l 2: 34P~ 20 there? 

21 A. Yes. 

22 Q. So did you ever go into that bag and see 

23 what's in there? 

24 A. I did no~ because I was actually not at 

12:HP~ 2s the statioJ when it was ope~ed. 

{. ),._, 
r 

12: lSPY. 

12: lSPY. 

12: ]SPY. 

12:JSPM 
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CROSS-EXAM:NATION 

2 BY DEfENDANI ORTH: 

3 

4 

5 

6 

'7 

8 .. 
10 

,, 
12 

13 

14 

15 

Q. 

A. 

Q. 

Good morning, Detective Lippisch. 

Good morning, 

So you ~ere responding to a complaint of a 

robbery, correct? 

A. No. I was responding to a reported 

suspect who had co:1UT.i~ted a robbery the night before 

that wa.s back on scene and attempting to get into the 

location again. 

Q. Okc.y. Khat investigation of witnesses did 

you do in response to that? 

A. I did not contact the witnesses. 

Q. You didn't contact any witnesses? 

A. I did not. Detectives that responded with 
16 me contacted the witnesses . 

17 Q. 
18 correct? 

19 ~--
20 Q. 

21 reir,ember? 

22 

23 

24 

25 

And those detectives reported to you, 

Yes . 

What did they report to you if you 

MS. MENDOZA: Objection. Vague. 

THE COURT: Let's see --

DEFENDANT ORTH: I will itemize. 

THE COURT: Let's be more specific. 
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1·2:36PK BY DEFE!lDANT O!IJ.]I: 

2 Q.. So 'who intervieved to1Jie1 

3 A. Detective Ota\la. 
,. ·o. And did DetectJve Ozawa report 11nat he hail 

1a, ,o" s learned to. you.: 
,. MS. HEIIDOtA: Objection, Vague. 

7 THE WITNESS: -Yes, he did. Portions of 

a l!hat h.e le~rned. 
e. MS-. MENDQZA: li~ng on a second. 

ml6PK 10 TIIB COURT~ Hold on a se~ond; I tlunk ·the 

11 que.stion is did l>etective Ozaila tell yoo what this 

n2 person told hi111. Is that what your question is, Mr. 
;3 Orth.? 

14 BY DEFENDAHT ORIH: 

12,mH ,s Q. Did Detective Zell tell you what Louie-· 

16 TilE COURT: Uapg on a secor,d, You were 
17 talking about Detective Oiawa a minute ago. Who are we 
1 e talking about noli? 
, e BY DEFENIWIT ORTH: 

12 :J&.~K 20 O. So you'r.e saying -• let iae do this because 
21 we have a: conf1,1Sion of name~. We're t~-l~i-ng about-
22 Detectl ve: Ozava. Ate you also al(are of a detective 
23 named Zell? Are you 'aware of Dete.ctive Zell-? 
2,. A. No. 

12 , J6PK 2s O. You.•re not aware o°f him at all? 

12-: Jn11 investigatillg a. Iobbeiy at ~91 lihitney Ranch, Jlumber 
2 8Z3? 

3 .A. we· vere alerted to it in the morning and 
• ve ·did tespond, yes, 

12.,,eP11 s (!; So in your invest°igation did you 
e investigate the in!o[lllation that was provided to police 
7 the night before] 
e A. Ytfs 1 I did. 
a Ii, },r\d 110~ there •ny recorded inforination 

12,JBP!I 10 taken that night to your k.li011ledge? 

1; KS. MEIIDOZA: Olijection. 
; 2 BY DEFENDA!n' ORtH: 

13 Q. That YO\! inve~H9atecf. 
, 4 TilE COURl: Bang on. !!hat's the 

12,3ePil , s .objection? 

16 MS. 1£NDOZA: I 11aht hilli to clariff what 

, 7 h~ !!leans by recorded. 
, " TKE COURT; ii~at are you asking? 
19 BY DEFENDANI ORre: . 

12;.JIPK 20 Q. Was t)lere any body caJII footage for the 
,., inteniev of the alleged victims the niglit before?-
"" A. l'.l!I no~ a11are it there is or is not, 
23 Q. Has the.re any ·recorded lnformation lly 

2.. audio •video §! the vicUms oz: witi:tesse~ the, night · 
12,Jet11 2s before? 

,__ ___________________ ___. 
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12:36PM A. Could you .spell that, please. 

2 0, Z·IH·L. A. zelL 
3 A. Dete~tive Zell, ·no., 
• Q. You aon 't kno11 iiho tbat is4 Okay. So 

12, nP~ s when you Iesponded vere you aware that Hender$Qn Police 
• Department had received a 9.il cali the night b!!fore? 
-, A. I knoll that officers responded to that 
e scene t)\e pigh.t before, yes. 
.s Q. And what do you lnow about that call? 

u , l7tH 10 .HS . MENDOZA: !ll)jection, Vague. 
11 THE COORI: Well, be ioore specific in your 

1 :z question. 
13 ·BI DEf~AllI !)RtB: 

,.. Q. Can you tell me specifkally wh~t vas t.he 

u.,J1P11 1 s content of tllat call? Did you get· tbe call yourself at 

1 e any poi11t? 

12:31PM 

17 

1a 

19 

A. 

o. 
A, 

20 to that. 
21 Q, 

I did not hear the call, no, 

You didn't .go .in and lnvesdgate the. call1 
No, I did not. Patrol officers responded 

1ife you in ch.lrge .of the investigation of 
22 a :cobber_y at 891 l.illitney Ranch? 

23 A, Couid. yo11 define 11hat you ~al\ by in 
24 charge, please. 

u :J1PH 2,s Q. Are yoiJ or you and other irernbeu 

12 : 3.9.PH 

12,39PH. 

. 12,'3VPil 

BO 

A·. Not -that 1111 aware of at tbis time , 
;z Q; Were there any written or recorded 
:, statelieots by the victi.Ja.s or witnesses the night 

4 before? 
& A. Yes, there 1iere .• 
8 Q. .Did you re:vie11 them? 
7 A., I reviewed the report that was ~leteg 
a fr0111 the night before1 yes. 
.. Q. Did you review the stateioents? 

10 

11 

A • 

o. 
Which statemeni, a(e Y<?U referring to? 
The a:ctuiil stat~nts, 

12 A, . llliich statements are you referring to? 
13 Q. The victims or witness statements frooi the 
, ,. night before, 

f2:3,PM 115 A, Are you ~a1king about written statements, 
1 a :veroil statementsl 
17 .Q. Were th!!re any written statements by 
• a Miss Caracciolo cir Polanco prQ'l'.ided to pQlice the night 
,e :before? 

12:JtPH 20 A. I do not nca!l a.t this time, 
21 Q, So you didn't .inve,tig~te that. Did you 

22- investigate a .report by the officer who -respon~ed the 
23 night before? 
24 -~ . Ye,., I did. 

12>.JfPK 2s Q., .You di~l 
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n,11 A. Yes. 
a o. llhat vas his nar,e? 

3 A. I don't rec,ill the patrol officer's name 

• at this time • 
nr11 IS o. So it was a patrol officer? 

e A, Ye,, .it vas . 
., o . Did he ~!Ve bod_y- cam on? 
e MS. Mi;il!IOZA: <X>jection. Asked and .. answered . 

·ltPM iO TBE COURT: 1 tliint you said you. don't 
11 lnoll, 
12 THE wnilESs: Cone~. 
13 BY DEFENDANT 01TB: 

14 o. lihen did yoa. rev1ev that. police report? 
:40PK 15 A, l reviewed it after responding in the 

·u• liorninq. 
1., o. -So you were avue of those facts that 
;:a morning. So in what capacity were you investigatitlg 
10 that diy, the ~ober 21th on the moraiitg of the 

t 40PH 20 arrest? 
21 HS, l!Elll)OZA: Objection. Vague. 

22 IAE COUP.!: l don't understand your 
23 ques~ion, in what capa'Clty. ·Bis capacity as ~-
24 detective? 
:HI 

... 
, u,11 HS. HDIDOZA: Detective Ozawa did!\' t 

2 interview Caracciolo. 

'3 DEFENDAHT ORIH: 1 •Ifill strike. that 
4 questio~. 

! :41PK e BY DEFENDAlir oRie: 
e o. Did Officer Lapeer interviev Jessi e 
., ·caraci:iolo"? 
e "· Detective Lapeer did, yes. 
0 Q. Did Detective J.apc~r t,1~ .yo_u th•t 

h41PH 10 Jessie is statements were in conflict vith Louie 
11 Polanco' s itateillents? 
, ,. A. Soi:ie of them were, yes. 
.,. o . And. what were they? 
14 A. The duraUOI\ of ·the de!endapt's 

2:41,,. ,a relationship vitli the victims v,s contradlctory as vell 
HI as the possibility of .the uz,e of ~ phone in the car. 
, ., IHI: CO!IB.T: Use of 4 phone1 
1a THE IIITNESS:. Corre.ct . 
,a· BY liEFEliD~ ORTH: 

2 i •O,.tt ao Q, So specifically she uid she tne11 pie 

·21 longer tl\an touls sa~d? 
e.ii: A. She stated that. :she inew you for 
il3 approximately :a week. 
a.a( .a. Didn't sbe also say that she did nc;,t see a 

. 2:l2P>< 25 ~eapon that night in. ciy ·wd? 

12 : 40PM 

lZ:tOPK 

12t(OPM 

12 ;~OP!! 

ll ;1q~N 

12,UP!i' 

12,,2,;, 

lZtUPH 

12;42PK 

lZ : 4·2PK 

12s4J,PH 

U ::.t'l'PK. 
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BY DDUDA)II ORTH: 

2 Q, l!hat were you doing that ilomibg? 

.3 IRE COURT: I thiill: they've .already 
.. testif.ied 't.hat they went out because there vas the 
5 allegation or a .robbery the ni9ht before and they vent 
e out this inornlJig becau~e there vas an alleqation that 
7 the person who alleiJedly did the rot!bery the ni9'1t 
... lief.ore va.s back and had sc,iethl~ to do witb a stQlen 

9 vehicle, 
10 Is that correct? 
11· .TB£ IJITHESS: -Cotrec.t. 
; ·2 -THE COURT: That' a vhal: they went out th;it 
13 110tnin~ for. ·Those allegations , 
1, BY D&F£IIDANI ORTH: 
115· Q. That motning did. you te~eive info~tion 

111 from Officer 01ava? 
1?' ·THE CQUitr: Froar 11ho? 
HI er DEFDIDA!iI Ol\!H: 

1" Q. :oid you re.cei:ve. any information from 
:ZD Qf.fice~ Ozawa after he intemeve,d Jessie Caracciolo? .. ; A • I believe --

·= MS , IIENOOZA: Objection. ltiss.tates th:e 
23 facts. Ke nee~s to lay more foundation. 

·24 TKE COURT: 'Which (acts is he 111isstatinq; 

·2!!!1 Miss Mendota? 
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A. That's correct. ~h.e ;aid th.at she did not 
2 see .the weapon because she was not in the .location that 

3 the robbery oc1:11rre4, 
• O, I.sn't .it also true that she lli.d not 
5 perceive anything to be. a robbery althougb she llas in 
e the house? 
7 KS. MENDOZA: Objection. 1 vant to 
e clarify he di,d not hear this interview. ·lfe l)e~ to 
• clarif:, that --

10 TB& COURT: Thb b in!oI111ation that !ias 
11 pc9vided -- you're asking vbe~h~r Ht. --
,.a 
13 

DUENDAIII ORTH: Oiawi. 
THE COURI: llo. Lape~r. T~is is tbe 

,~ information that Detecti~ l.!P!!er a,xl v~ether Detective 
;., lapeer provided th.it infomation to this detective, and 
,. t~e only reason 11 11 allowing thqt is i!h~ther it has 
17 anything .to clo with the ·application. lor tbe search 
1 e warran~, Pkay? So that 1·s 11here ve're at. 

!15. HENDOZA: There's. -· 
20 THE COURT: <;o ah~.id, x1ss lll!ndoia . 

MS. Jt:NliQZA: 'Iliete':s •ingli119 ·of 
22 Mr. Polanco•·s statement as we.11, 
23 THE .COURT.: All rignt , So you need to be 
24 more .specific. lihat, are ,YOU specl{icaliy asµng? 
,.., DEFENDAIIT llRIII.: My .{ault. l apologi.ze . 

- I 

~ 

-
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l2•4l!M 

121(lPK 

12:43PM 

·12 :UPI! 

12 , 0,11 

12 : 44PM 

11:45PM 
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$Yli£~0RlB: 

2 Q, So did Mr. Polanc;o say •his car was stolel\ 

:J in the robl;>efy? 

4 ll. Ye.s, ht did. 

5 Q. Did he later change his story and say that 
e he 1 ent ill! tlie car? 

'7 A. I do not recall if he did, but I d.i.ci get 
8 informatjon tbat he believed Jie was going to allow you 
.. to use tbe car, but I dQn't recall vho said t~t-
10 Q. Did he also say that he lent me the -i>llone, 
11 his teil phone? 

12 A. Re sald that you bad been allo:wed to use 
13 it, 
, .. o. Now, isn't it .hue that wl!en you asked me 

HS what happened, I said 1 was returnin9 ho11e, thai: l vas 
18 returning his car that I borrowed, and J borrowed his 
.,~ cell ·phone? I,sn 't that true? 
,e J,, Xe&, those w~re yQur statments. 
19 o. And iso't it true ·that that i11formation 
20 was relayed. to the officers intnviewing Mr. Polanco 
21 and then he changed his story and said yes, I did iend 

= hin th~ car. -and th, phone? 

23 A. That infomaUon was relayed to 
24 detectives. H011eyer, I believe he si:ui stated that 
25 yau Jiad stoleri the vehicle and the phone. 

t03 

tbat the vay defendant cllaracterizes it -i~ that Jessie 
,:z and Louis have conflicting statellients. Specifically 

3 tbat Lewis says thls robbery happened, that Jessie says 
.- she didn't see it happen. llov, t~at information is in 
s the wai:[ant. So that cirCJllll!ent is completely gone. 
e Now, what his aeco~d argillllent is that 
, ·oetective Lippisch ·didn't include in the warrant that 

., lie received infornation that the car and phone were 
v J>0l3lbly lent to defendant, vh~ci) ia not in the 

12, u,H 10 ·warrant. However, that does .not affect prOQablii cause 
,1 a·nd I -don!t believe he can shQw there'a ~n intentional 
12 miuepresentatioli here. ·So we "llouldn' t even -

13 THE COURT: Do you have a copy of .the 
1.- search warrant? 

l:Z 146PH KS. KEIIDOZA: Yes. 

IHE COURT: Let 111e !)av~ that. 
17 DEFE)!DANT ORTH: Can l clarify sar.ething, 
1e· your Hon¢r2 
1D 

~2rtCPH 20 

JBE COORl: lihat • s ~hat? 

DEF£NDANT ORTH: Can 1 1111\e a mtle 
2, clarification to lilalte it easiet.? 
22 TH£ COURT: ·Not just yet, okay-? 
23 -I read the seatch warrant. Anything else, 
u 1_41.ss MendQu? I didn't lnov lf you had any 

l 2 r4fPH 2s repr.esentations you 11a~t to me, 

12 r44tt( 

12•4011 

l_ir44PII 

12:45'11 

1~, ◄ ~•il 

·12:0fM 

12:0PH 

12:49PM 

,oa 

TIIE COORI: Let 11e aslt you tllis. ~ lot o! 

2 thH I've been giving you s.Oftle. l~e11ay· to establish 
3 whatever record you want to make :for the purposes of 
" the seatcli warrant. ·1 'ai not quite siire at this point 
s whether the nature of the vehicle whether it was. stole.n 
a or the nature of the phone and whetner it vas stolen is 
.,. rel~ted to the search _war~ant fQr· the fiream. 

• 
e on that? 

10 

So, Hs. Mendoza, do you have i!JY position 

KS. IEIIDOZA: Weli, tour Honor, is l 
1, stated frM ~he beginnin9, I 1illdetstand that a 110tioi1 

,z to suppress is appropriate in Justice Court. Be's free 
, a to file that. Hpwever, ■y undecstanding is his 

14 position is that Defective Lippfsch ieft materi~ faots 
15 out of this varril!lt, ard ln order to .even qet into that 

1 a at a hearing, he .has to sh!)w, 11am!,er cme, th;it it ~as 
17 ail intentional 111istepresentaticm ii/Id, nlllllber -tllO, that 
•• it affects probable cause, and he caMot show that. 
,,. TB£ COORT: That ,.1 what ·!'11 wondering, is 

20 what's l>een left out? Is that vhat your understanding 
;t1 is, >Is, ~n~oza, t\lat s0111et~ing was left out of the 
= search watran~ or that_ there wasn • t probable cause if 

23 the_y had included all the televant infor~tion1 
2• MS. MENDOZA: According to defendant 
25 there's two things that vere left out. ·11\lllber one, 

HS. ME!lDOZA: Yes. I think -;-
.2 IH£ COURT: Hr . Orth, what .do you want to 

:, tell 111e at. this !)Oint? 
DEl'ENDAHT ORTH: First of all, tile wnran~ 

a 11as for a robb_ezy so we' re all011ed lo ask questions 
e about the robbery. The warrant was to see~ evide11ce 
., that pertained to the robbuy. It's right on the cover 
a of the search !farrant affidavit. Questioning about the 
• robbery. 

12,0,11 10 tllE COURT: Okay. 

11 DEFEND4N! QRTB: Also as you in,ow the 
., 2 search liauant can be obtaine/l usi_ng heanay testfD:Jny. 
13 So he used hearsay testl110ny when Jt ~ppened. Now, 
,, I'ra just trying to show that he withheld the 

i2, o,!l ,_ & impeachment infoJmation that vas. kllown to bi.JD as 

1 e hear~_ay so that he ca!I ~nipulafe the Coutt iilto 
.17 issuing a war.rant . 
1 a THE COURT: Well, !!hat i read in here is 
111 that he put Louis I S statell!tnt a_nd then l!e also put -

12 ,orK 20 who's the other one? 
21 HS. MEIIDOtA: Jes.iie. 
22 m COURI.: - Je,_sie !fhQ -,aid that -~he 
= didn't ,~y anything•. 

tlEFENDAMI ORtll: that's not in the 
jz,,0,11 2cs 11arrant, ----------------------
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3 

THE COUIIT: Yes, it is. 
Dm.NDA!IT ORTH: It is? 
TKE COURT: Yes. 

• DEFENDANT ORtil·: It says Je~sie gave 
s conflicting statements and that ll'as it_, 
t1 TR& COURT: llalig' on a second. Jessie 

105 

7 st~ted tliat she h~d not observed. Sean with a .handgun. 

t1 I don't ~ave p~ number~ on it. It•~ the .fiut !ull 

9 p~ragraph. Jessie itated that she bad not observed 
t I SOPH 1 0 Sean with a halld9)lil and although she felt that whaLhad 

11 just transpired 11as odd, s~e did not know that Sean had 
12 comitted 'the rob,llery until Louis told her ~au~e $be 
,a bad been seated in the kitchen_ ,ihen tMs occgrred .. 

1 • Ibey included specifically in the warrant that she said 
z,,o,,. 11> that she didn't· see you 111th a bandgun or ilidn't kno\l 

n anything about the robbe.cy -until liQuis tGld bet. 
17 DEFENOANl Ol!Ilf: Ri9ht. 8Jlt iihat _I'm -
1t1 excuse me. 'Hhat 11111 trying to get at the point raised 
i e is that at that point- when· they a.re tbge'ther ·and 

z.50,i< 2c;, questioning him, can I_ ju_si:. go into the question here 
21 on hi~ -1ff~d~vit. for arrest-? 
22 '!HE COURT: I.'JII. allowing you to qet into 
23 this infoilllation so that lie- cari make a record because 
24 I'm going to rule oq your l!IOtion to suppre$S the seardi 

2, s1PM 2,; warrant so 11e don'_t have to later .deal with tbis in 

2:52PM 

.z Honor. 
3 

4 
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DEFENDAtll ORIB; Give me one. second, -yout 

THE- COURT: -Yes. 
DEFENDANT ORTH: ·.Page. 3, Paragrapb 3, 

" MS; SIMHONS: ls it okay if I approach? 
e T~& COURT: . . Yes. 
7 BY DEFENDANT ORtR: 

e o. 'Sir, is that a sworn statement by you~ 
8 A. f.11b i, lfl'J llec:lu_a.\ion- of Arrest, yes,· 

2:53PM 10 Q. Wou1d you please read the paragraph that 

12'.541'!! 

11 I've di~ect;ed. you to. 

12 HS. HEimOZ"Ar Object-ion. "Improper 
1 3 hea_rsay. 
, .. THE" COURT~ You -asked hil!l a question. as to 
H1 whether those witnesses i:ol_d ~his" .d~tectlve that they 

1a had let y.ou use tlie car anli the phone. So yo_u I i::e 

1,.- directing hilli.-to .Patagraph 3. 
; a_ .Re.id that t-0 yourself~ Mr: • . Lippisl:h, and 

1 e 1~t ~ ~ow wnen you •·re. done an~ -whether it ref re shes 
20 your recollt!:t:ion is to Hr. Orth1s question. 

21 BY DEFFJUlANT ORTH: 

22 0, Okay. So ~-

23 

24 

25 

!BE COURl': H<!1!9 on. 
THE l!In.lE,SS: I hav.e read the paragraph. 
THE·. COURT:: .D_oes it refresh yo11r 

108. 

.121s1,11 District Court. s·o l'a allowing you to get iot-o 
2 vllether there's lack of p:ro!iable cau~e in_ the search 

.3 warrant to g~t into the dµf!el bag. You said that tbey 

.. didn 't include exc_Ql!)<ltory infomation in the-search 
1c2,s11i:i is warrant, zind so far fJ:0111 w'hat I've rea.4 they did 

e i,JJcluae t~e conflicting stateraentil. I just read it- to 
7 )'O)l, 

a DE!l;NDANT OlllH: Yes, !IOU did, and I Im 
e going to get to the res~ o! ·it,._ 

12,s1r!! 10 THE COOR!: Let's kind Of speed it up ·here. 
11 a-little bit, 
, 2 BY DEFI.NDANT ORi'H: 

13 Q. rnr't it true, sir, that you made a 
1• Declaration of Arrest in this case? 

12·lblPH 11; A. Yes, I did·. 

1'8 Q. And in that Declaration of Arr~st you 
17 agreed that statements made by Jessie ve;re in conflkt 
,e with t!1e ~tatements that._Low.e Polanco made? 
, o A; SOll\e of tti_e _statements iiade, yes. 

12,snH 20 Q. liQ11, isn't it true that you also stated 
21 .that LOu.is did ;idn!it t.h~i he lent-me the car? 
22 A. I ,would have to- see mJ _repqrt. 
23 Q. What I i111 sho11iil~ is a -sworn statement, a 
2,4 Oec~mti~n of Artest by Detective Iilppisch. 

12, s2PH 2e HS, MENDOZA: lihat page and paragraph? .._ _______________ -"_'"-'"-----

recollection? 
2 THE IIIDIESS: Yes . 
3 IHE COURT: What is yo~r. quest foil, 
.. Hr. Orth: 

l2.,S4P!I s l!Y DEFEIIDANI ORTH: 

a Q, Did ~uis change position alld say that h_e 
7 lent me tlie car?. 
ti MS •. ~ZA; Objection. tie need to 
o clarify he di!! not talk to hinl. 

~ 2, 54PM 10: DEFENDANT ORTH: Okay. Let 11e do this,. 
; 1 l!Y DEFENDANT ORTB: 

12,54PM 

12s5SPM 

12rS5PH 

12 Q, ls_n•t Lt true .that ytilf ·1earned .in(ormation 
, 3 fr0111 vther officers that Louis had changed his stor;y 
1"' and had ;idmitt~ t~t he .lent me the car? 
1 s A. Based on this paragraph it is not specific 
, t1 to who said that they l11ot you -the car. 
17 O, Did yo\l lear.n infomat-ion from other 
1_t1 detectives that Louie and/or Jessie lent •me the car? 

1 e ~• I learni:d that one oI them Jad st~teg. t~t-
"" they had allowed you 4i:~ess to the vehicle. 
"' .Q. Isn ' t. .it ·true that .one of them also stated 
,,.2 that in~y had ~~~owe~ 1)1! to use. the cell _phone? 
za A, Yes. 
-•• ~- ME!lPQZ...: So you hearli? 
2s TB'£ III_TIQ:SS: .COrrect , 

10°, . . 
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12,56PN 

12r56PH 

100 

BY DEFEilDANT ORTH: 
2 Q. At tliat point iii your profess.ional 

=i experi~ce did you feel that these people were telling 
.. you cll111Pietely - did you feel i:hai: the entire truth 
i; ·was being ·told as fat as a robbery is con~rned? 
e HS. IDDOZA: Objection. Peuorial opinion 
7 is not releva,nt. 

a THE C~T; I vi.ll let hilii ans'l(er. 

• 

11 

12 

You can inswer . 

DEFElll!ANT ORTS! I will .rephrase. 
THE COURT: Bold on. 

'IffE ~ltNESS: I ~lieve the fact that they 
, ., had stat~d that you had stolen the car and the phone 

, ... the night be!ore 11as reievant eveli t~ough that you had 

15 possibly bad access to it prior. 

ia BY P&llh'Dl\l!T ORTH: 
1 7 O. llold on. You' re changlng .your st_a_tement. 
, a You're saying .access prior. Where does _it say access 
, a prior in your report? 
20 A. In that paraguph it does noL 

21 .o. ~l.ght. So you' re changing it, right? 
22 Yoli' re changing your sworn statement to nov say that 
= they were saying that the7 lent it to -.e before? 
:2... MS. KEJIDOZA: Objection. Misstates. 

12: 56PK 25 DEfE!IOANt ORIS: I don't understand. He's 

l 2:57Ptl 

11, 

vere they r~ferr-ing to him having .bad permission? Was 
2 it before the ·alleged robbery or are they effectively 

3 saying it 11asn 't a rObbeiy and that he had permission? 
... That's riJ question. 
" tHE IIIINESS: Prior . to the robbery, 

0 THE COURT: Okay, So ~hose witnesses then 
7 \tent pack. around and said well, 111.aybe he ~ad permission 

a to have tile vel)kle and the phone a~ som date prio.r to 
• the tobbery. ·nat I. youz 11nduat1ndin9' 0£ Nhat the 

12,s11t1 ,o statelllents of the witnesses to these detectives liiis1 
11 TH& IIIINESS: correct, 
12 

~3 occur? 
1 .. 

12:SIPH 11S 

ti!E COOR!: Not that a niibery didn't 

tiu: tll!N&SS: Correct. 
TSE COURT: Anytliin,g else? 

, .. DEFENDANT ORTH: Yes. 
17 BY DEFENOAH! ORTS: 
, a 0, So fn your investigation did you go inside 
1 Ii the apartment? 

n,,.,H 20 A, ·1 did not. 
2, Q. So vas Ozawa' s intervie11 witb Louis 
;z;, folancQ mde available to you before the warrant? 
2:0 .A. the entire contents, no, it was ·not. 

24 o. So his sumary was? 
12: 51PH 25 A. tht i_nfomatibn he .provided ;o me, yes .. 

12,.s,elf 

U : 5'PH 

changing directions·, your Honor. Kere 's !(hat's 
2 happening. 

THE .COORT: Bang on a second, 

"' llbat happened? Give me a sumary of 
,- eiii.ctl y vhat happened aild what everybody said. 
.e Ti!& ijITliESS: So --

110 

7 

8 

MS. ME!IDOZI\; From your r:ccoll~ion; 
THE COOR!: lihate,er your inve~tigation 

" sheffl as to what happened when and give ile a t ·i111eline. 
u ::mH 1.0 THE IIInlESS: Okiy, So the inve'stlgation 

12:SlPtC 

1_, revealed that, depending on l!ho you spoke 11ith, the 

10: defendant bad been .suyfog aJ tile i1part111ent fo; 
, "' approximately a weel and in that weel had possibly ha_d 

, ... ac~ss to use the car and ~he cell phone. Bovevet, the 
u, prior night he 11as not allo_ved the access and he in 

, a fact stole the keys i!ld the cell phone and the contents 
,., of the tan bag and -left the residence. 

1 a THE COURT: That was the allegation froa 
, o the night before? 
20 

21 

lBE WITNESS: l;orrect. 

lHE COURI: So when he a·sxed y_oli questions 
22 about either one of tliese. witnesses being reinterviewed 
23 al!d talking aboui that he had perlilssion to use the car 
2• or to have the phone, vhen one of those witnesses told· 

12:HPH 2s one of the detectives who va., interviewing them, whe11 

12:58PM 

i2o)IPH 

2 

:, 

.. 
s 

o. YQ~ have a ~igrtal database lihicli these 
state111ents ue placed into by tbe ot;her detectives, 

right? 
A . 

Q. 

Yes. 
So that all of the cumulative knowledge 

s and all of the cumulative facts are within that 
7 oatJbase vi.a a sUlNl!lly by the officer or ail actual 

e recording of that 11itne~s, -correct? 
.. A. We h.:ive );lultiple locations that things are 

~i:stfH , o docu=ented, yes, and stored: 
, , Q. And 'that next day ciid you look i11to t _bat 
,,. database? 

13 115. HEIi~: Objection. Vague. 

12 : 591'11 115 

THE C:O.llRT: 14Jok into it for lib.at purpose? 
OEFENDAII! .ORTH: For the purpose of 

12 t S.9PH 

ll!i investigating all the inforrJation knQIID to all the 
l 7 other officers. 
,a 
,e 

THE COURT: On what day1 
DEFEIIDANT ORTH: October 2sth. 
TIit WITNESS: On October 28th I used the 

infomat_ion provided directly to 111e by the officers -
22 o~ the dete~tives for '/l'JY investigation, 
= BY DEFENDAIIT ORTli: 

~... O. An~ you I re th~ one vho created the 
a11 appU-cation for the. search w_arnnt;, correct~ 

l,0 ( 
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L:Z.i5'1M A, Yes. 
2 Q. You simply copy ind pasted your 
:, Pecla):&tion of Arrest into the ·ufidavit, for search 

• 11arn11t; is that correct 7 
hODPH s 1. Ho. 

• Q • You didn't? 
.,. A • Ho. 

e "Q, ilhat d!d you omit? 

• A. r didn't ~t anything. lbe search 
1 :DDPM 1_0 warunt vas coq>leted be'fore tbe DeclaratiO!I of .Arrest. 

11 Q, Okay. So the. search warrant iffldavlt 
1~ was - bow long after you selled the item did that 

13 oc~r; 
1, MS. IIENOOU.: Objection. Vague. 

l:D0PH 1!1 BY Dt:FE!IDA!f[ ORill: 

-,e Q. J!ow long --
1':!' TH& COURT: l!ang QI\ /l second, You said ,. when did h·e create the search 11nrant affidavit after 
18 he ·seized --

lrOOPH -BY DE~AN'I ORIB: 

a, Q. After you had me under arrest ill your 
22 v_ehicle vhen did you cre{lte the search 11arrant 
23 affidavit? 
2'4 A. I applied for the iearch warrant that day, 

ltDOPH :ZS the 29th. I do not know- the exact time. 

HOOPH 

l:O'DPH 

l :QIPM 

l:OlPJt 

J 1011J< 

1:01PM 

tHS: tOORI: .For the r.ecord it's a coun 
2 doCUID!!nt. October 2sth it. was signed by loois like 

114 

:, Judge Gillson. at 3::51 p.m, Does t-hat sound correct on 
, Odober 29th? 

5 THE lillllESS: That. does-. 
e lBE COURl: Ihat 1$ tbe timestaap I ,have. 

7 BY DEFE!iDm ORJH: 
e Q, .So a.t that point you already bad me in 

e jail for obstructing r,esist? 
1 o -A. You wre in clistody tor the resisting 
11 charge, 

12 Q. ~ JliJsdemeanoc, and you had aade the 

1:1 decision not to arrest ID!? !!fr rci)lbery at th~t point, 
14 c_orrect~-
1 ,15 _A, 1.t tl\at tiQJe the ro~.y investigation was 

1 e still 011going. 
17 Q, Okay, So would you agree that you did not 

1 e have prob~le ~ .use at that point to arrest me for 

1• -r:obbery? 
20 A. J.t the- ti~ ~at I applied for the search 
21 wanant l did not ha.v.e prol/able cause ~o arte~t you for· 
.a:z the robbecy. 
23 o. llhen did. you cre·ate a Deelaution of 
24 Arrest? 
2s A. I don1 t ·remembei· the exact day. 

118 ,,. 

110211:1 

1 :02PH 

1:02PM 

O, Did you create it after you applied for 
2 the search warrant-? 

:, A. Yes. 
4 Q, lihy did you include in your Declaration of 
11 Ari:est that JeSllie and Louie c:lianged their stories, but 
e you didn.1t include that vben you 111ac!e your !'eatch 
.,. 11arrant affidavit to the _judge? 

e A. Ihe paragraph you jus~ had me read fr011 
o the declaration talked about t.he changing o·( the 

10 stories. 1 wrote that .;ynonymolis liith the coliflicting 
11 stories. 

o. Why didn't you tell tbe judge you didn't 
, ;, have prpba,ble cause to arresi rae for robbery? 
1~ A. I :was -not l(rlting an arrest warrant, 

1,01,H 15 vas 11riting a search warrant. 

1 ; 03PN 

,o (l. So to tjarify, why didn't you have 
17 probable cause -,- why di4 you not haye probable .cause 
• a on the robbery? Did YOQ (eel they weren't trustl!Orthy'i 
,e Did. you f~l th.e~e was too 111u~~ conflict? 11) ~inq a 
.. o decision why- wasn't there probable cause to arrest fo~ 

21 robbery? 

=-
23 

KS. HF.NOOtA: Object-ion. 
TB_E COURT: It's Hnd of gotten to tlie 

24 point 11bere it '-s itrel~ant, Hr, .Orth, With t.he ~arch 
25 warrant they hacf probable cause to look for -- tbeir 

I :.OJPII 

1 :OJIH 

l:DlP~ 

belief was· potential for evi4ence frail a robbery ,m 
. 2 !l)c1uded in th• duffel baq, They don't have to have 

3 :()i:obahle cause that e robbery occurred to urut you to 
.. 'have probable cause to believe that -there J».y be 

s evidence of a crillle in a location that they·• re 
e searching fo.r. So you' re coq,laining two· different 
7 things • 

6 DEf.ENDIJI! Ql!III:_ Let me bring a little bit 
e of il' halt to this, 

1 o TB£ -COOR!: ?hat would be great. 

q 8¥ DEFEliDA!IT ORrll: 
12 Q. So, i;ir, ,you 110µld agree that you have 

13 crutted the recorded infomatlon frC111 Jessie Ca.racciolo 
1.. that wu p,ovided to police tlla.t d~y when y~ made your 

1, anH "' sea.re~ !iarrant, correct'? 

l ,:UPI< 

1 a HS. HEHOOZA: Cbje~tion; Vague, llbat 
, -r recorded lnforma.tion omltted frau vbat? 

1 • THE COORt: What informationJ 
111 BY DEfF.NDIJI! ORIH: 
zo Q. ·If there was a- recbrded st.ateoient ~de by 
21 Miss caracciolo tb. police, -would _you agree that you 

22 omitted that .fro11 your searcli va'rrant affidavit? 
:z:, Tl!E COURT: llhat atatement1 Do they llave-

24 a statement speGifi.cally (i:~ hei i1r ~he .,sea~cll warrant 
25. tliat said-slie didn't see you C!>llll\it an -ar11ed -r~bbery? 

... ,, ____ -------------
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1 ,o4P.H ·1ri s ~ci fically ln ti\~ se~ch war-rant . 

liO!IPH 

-2 DEFENDA!ll OR!B: Ile don't have th!!s.e 

3 re.corded i1itervievs !>ecailse the State refus~ -

·"' THE COURI: He wrote i-t: in the search 
e warrant . 
s HS. MENDOZA: !hat 's also unt!\le, They 

:r have those, 
THE COURT: E ·know. He -wrote it in. the 

$ search 11atrant affidavit,, ~e specifically said in 
10 there that thh -oth~ lady --
11 DEFDIDAII! ORIB: Hoj he _has not. Your 

12 llonol --
I.BE. ·c.®RJ: ~ reaa it to you. I don't 

1·• know 1101; many til!es I have to. 
, s D&FEIIDANT ORrll: lie just _said be. didn't. go 
1 e ove~ the interview, 
1 7 T!iE COOR!: f jµst -- he put- i-n the :aearch 

,e warti!Jlt - .11e're not doing thi~ i\DYJIIOie, I111 _icalti-ng my 
, ... ruling on. the searcn va.rr~t. fje''le done. Thi& 'has 

20 gone. on vaJ too long. ·there is hotliing .vrong with the 
21 searcli warrant -at tills point. 

22 _MS. SlftiQII~: The only thing that I would 
·2,0 add if I -~er~ ~mitted t_o ask questions, v~i~ is t.o 

2• dadfy, is that if he ilete to -go tlirough -
2_s !IS. MENDOZA: She 1s stanllby. 

111! 

l i OSPM BY DEFENDA!il ORtl!: 

l, 0 6PM 

.2 Q. ·So at any point were you awa.re that '.tl(e 
3 aHeged \'.i_c~inl said ·t her)! .was a gr'een duffel bag that 

"' was s.tol'en, _nQt a. btol(ll one'? 

6 A. I don't .recall the .e.~act c;Qlor that .was 

s ~~yen. 1 vent fro111 t he infomation that was pt ovlded 

·7 io the C<!lls for mvice i ~ the officer'$ report. 
a Q._ rou w~ren't ai,,are that they described it 
D as a green bag? 

l .,on" ,o MS. MENDOZA: Objection. Hearsay._ 
1 i TB& COOR!: Sust$ed. 
1.2 ~y DEFENDANT ORTH: 

·13 Q. so you're -saying you're ba~lng tlie t:olot 
1-, qff o_f who? the ~olot or the bag t!fat. ·was ~tolen ill 

1 ~.0011 ~ :s robbery, 11~0 did Y'?J base that off-? 

, a A, All t.h~ _information that I was pfovided 

17 prior and when respondi,ng. 
1 a Q. So you ·c1on·1 t hi.011 -of( Ole. top of. your 
1s head? 

l ,on" 20 A, ~ecifically it came froin tbe. iafotllliltion 
~, I 11!1$ provided t,hroogh other- detectives. as veU aJ; 
22 offi~rs pn scene that r~overed the bag a's vell a:s the 
20, of liters that saw you exit: .the -vehicle with th~ ·bag, 
2~ ill)d -as \!ell as the officer's report from the night 

1 ,o,~K 2s be"fore ~n the robbery !las reported. 

I :05fll 

3 

THE COURT: That's all rlgl\t. 

Nhat 1s YQUJ: question? 

1111 

HS. snt!O!IS-: If l Wfte to go through and 

4 5bo11 b.oth the declaration dde liy side 11ith the arr~st 
1 ,0sp11 s affidavit, th~t i~ tbe ocly paragraph -tliat was ·md·ng 

G or- added er cli~ed afte~a:rds. 

7 Tl!E COOR!: Okay. 

e HS. Sitt!O!IS~ Arid so tliat ls e~culpatory 

e in!o_Illliltiop t~at shquld· have been provided to- the juaqe 
1,ouN. 10 which is one: .of Hr. O'rth's ar_gl!l,llents. 

1'05Pll 

1 : 0SPH 

, 1 'tllE COURT: All right ; That is go_lng to 

12 be. it basis YOll can me ,a writ or appeal ba.sed c~ th~t 

1 a one pa;,agraph that -ls incredibly Vilgue is to -when they 

, • were. reterriog i:.:q the pemission ~bat he had lo hilve 

1 ~ the veliicie iihich I thin\ I clari{i~d with this 

, G P,iltticular wttness because l needed the clarification . 
17 So I. take your point. I'm rtot suppressing the search 

1 e .11arrar1t. I don it think t:llere·•s qnything wrong with the 
H• smch meant. I ~hink the releval)t il!fomation vas 
::io .in t he search warrant based Qn the ti!Wlg o"f the 
2 , investigation. 

~ No J:l()re guestfons about the seatch 
23 ·wauant. Do you hc1ve anything else about-probable 
·.24 cause in 'tliis case, Mr . Orth? 

·2s DSFENDANT ORTH; Sure, 

·120 

1 ,a,," Q. So you' re saying t"hat you_ did base. it of( 
·., the il)for~tion based on what was .tol.4 to you :t;~e ajg'jlt 
3 before? 

!lot what was told to ae., .r.o •. 

l:OUK 5 THE coum Mr., llr~h, what's the poi.lit of 

$ yoor question? 
-, BI DEFENDANT -ORTH: 

a O, Here's the point . ~ou see mi; vitb th~ 
.• bro11n duffel bag. llov, where 4i:d you _learn tl).at tl)e 

1 ,on1< ., o brown "d~ffel bag wa~ ·stolen in the ·.robbery? 
'11 THE COU!lT:c We '.ve already gone over this. 

, 2 I be_l1eve it was i.n the s"earch warrant, correct? 
13 HS, MENDOZA: I t_hilli. we're still getting 
1"' to sea'rcli wanant issue's_. 

1-,,01,.._ 1,s THE COURT: .Right. M4 I 've "a1ready -111ade 

1.. t~e ruling on the !earch warrant. 
1.1 DEFEIIDA!I! OR!lf: We.'re talkil)g ab9ut 

~ e ·probable caus-e. 
1.0 !l!E Cot}Rt: ~ght, 

1,om1 .<o DU$DANI ORl'I! ; Probi!tJle _cause to ·seize 
21 ;md ar-rest Ille for p_osse:ss·ion of a firearm.; 

22 TKE COORl: C,otrec.t. 
23 DEF&Nll}.NI ORTH.: He l!~sn't. --

z• BY DEFillDANI ORTH: 
1 , o,," i2!I Q. llid you ,ee ~ wlth a guni 
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l:01Ple iHE COURT: He doesn't have to. We've 

2 already gone over this. He's got information from the 

3 other witnesses who have testified to include an 

4 officer who sa~ you get out of the vehicle with the 

1 ,01pi, s bag. 

6 DEFENDA.'IT ORTH: Nobody has testified to a 
7 brown bag. 

a THE COURT: They just did. They jest did. 

g The first witness came ir. he re and testified to it. 

1 ,01P1< 10 ile' re net going to keep covering --

1 , DEFEND1.NT ORTH: Get~ i ng out of the car 

12 with the t:ag, your Honor. ~e•re talking about the 

13 night befo:e. 

, 4 THE COURT: We' re no: talking about tt:e 

1,oeP1< 15 night befo:e. We' re talking about the ba:; that you 

16 were seen with by the fi rst officer that testified, 

17 that's the bag U.ey searched and ;:hat's the bag that 

1a they found the firearm in. As we sit here today I'm 

19 not going to con~inue this probable cause hearing when 

1 ,os Pi< 20 I have probable cause. The first witness Mr. Nelson 

21 ca:r,e in anc said he sa. you get out of the vehicle with 

22 this duffel bag that ultimately was searched. This was 

23 the duffel bag. He sa·, you having it. He saw yo1: walk 

24 with it. He saw you put it on the wall. He sall you 

1 ,osP>< 25 juap over the ·.-all with the bag. They did a search 

123 

1 ,ogp~ in t he cou:se of youJ;.,,,i.nvestigatiofi?• 

2 'f.. . No. 

3 MS. MEHDOU,: Object ion. Relevance. And 

4 vague. 

t:09Pi< s THE COURT: What's tte relevance? 

6 

7 truth. 

B 

9 

OEFENDI.NT ORTH: I'm tellhg him the 

THE COURT: Okay. 

DEFENDANT ORTH: And he's not telling the 

1: 09P>< 1 o Court exactly ,hat's going on when he gets a search 

11 warra~t to make it seem like I'ir. lying. 

12 THE COURT : We're done with the searcl: 

13 warra~t. I've already r.,ade a decis ion on the search 

14 warra~t. Any other questions? 

1 , 1op" 15 DEf'END~.NT ORTH: No more questions, your 

1 s Honor. 

1 '7 THE COURT: Okay. Anything on redi rect? 

1 a HS. 11,ENC-OZA: Just so the record is clear, 
19 I 'a not cooceding to any issues regarding the search 

1 ,10P>< 20 warra~t . If we were continuing that argumen t, I would 

21 ask more questions, but since we're not I won't. 

22 

23 Rf.llIRECI EXAMINATION 

24 BY HS. MENDOZA: 

1,10P~ 25 Q. I just wa.,t to clarify. So patrol 

l : 08PI( 

122 

warrant on this bag. They found a gun in it. That's 

2 probable cause . So I don't know what else you want to 

3 argue. 

4 BY DEFENDANT ORJH: 

1,oBPY. s Q. Let me ask you this. Do you have any 

e facts that 1 had knowledge of what was in that bag, the 

'7 mens rea? Do you have any facts that I knew what was 

a in tt.at Louis Polanco's bag? 

v 1.. 'Are you asking me if y ' i:Old me --

1 ,oaPY. 10 Q. llo. Do you have any vidence that I kne, 

11 what was in that bag? 

12 A. You stated to me hat you ciid not know. 

13 Ho ·~ever, you tock it with y wher, you fled . 

14 Q. Do you have any evidence that I had 

1 : OHi( 15 knowledge that there was a gun in that bag? 

16 THE COURT: Asked and answered. Next 

17 question . 

1 a BY DEFENDANT ORTH: 

1v Q. Is that no? 

1 :09PY. 20 THE COURT: He just said that you 

2, specifically said you didn't know. 

22 BY DEFENDANT ORTH: 

23 Q. So lastly, I told you tha: I was comitg 

24 back horne,-I...)la.s .• .i:eturning·~··c"a"r- ani'i" I , w~~ returnir.g a 

1 ,og;Y. 25 cell phone. Was that consistent with what you learned 
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1, 1 oP" off ice rs responded in toe niddle of the nig:it about the 

2 robbery? 

3 A. Co:rect. 

4 Q. Now, let's say Hr. Orth neve r returned to 

1, 10 Pr< 5 the apartment. Would that have been routed to the 

6 robbery detectives and eventually a robbery d~tective 

7 would have followed up for continued investigation? 

a A. It would depend on patrol's i nvolvemett 

9 and they are able to -- if they want to retain the 

1, 1op" 1 o report for t he investigation becai;se it's something 

11 that's within their capabilities, they're able to go 

1 2 ahead and investigate it. However, if it's beyond 

13 their scope, it would be routed to a robbe:y detect ive . 

14 Q. So either it would have stayed 11ith 
1,11Pt< 15 patrol, or if robbery took over, you guys would have 

1s gone out and done subsequent investigation, correct? 

17 A. Yes . 

1 a Q. So essentia l ly the same thing you ended up 
1 e doing that morning --

1: 11 PM 20 A. Yes. 

21 Q. -- of interviewing witnesses and figuring 

22 out if there's physical evidence and things like that, 

23 correct? 

A. Yes. 

l:llPI( 25 MS. MENDOZA: No further questions, your 
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1 :llPI< Honor. 

2 iHE COURT: Anything else in regard to 

3 what she just asked? 

.. DEFEND~.NT ORTH: Because you have to take 

1: l 1 PY. s his veradty --

s 7HE COURT: His what? 

7 DEFHIDAliT ORTH: His credibility and tis 

e veracity. 

9 '!HE COURT: Vera~ity. You're only allm1ea 

1: 11 pi,: 1 a to ask questions based on what she asked questions 

,, about. So go ahead. 

12 

1 3 RECROSS EXAM INA TI ON 

1.. BY DEFENDANT ORTf.: 

1:llPY. 

l : llPI< 

Q. Did you tell le judge there 11as probable 

15 cause to a:rest me for rob ry? 

iHE COURT: H s already a:iswered tha:. 

He just said tha: at the ti ,e there lic!S not probable 

\ 
1 

BY DEFENDANT om: { 

15 

17 

18 

19 cause to a:rest you. 

20 

21 Q. Did you teE the judge that? 

22 iHE COURT: lie j11st told me right now. 

23 BY DEFENDA!lT om: 
24 Q. So in your professional opinion is there 

1 : 12P1< 25 probable cause to not arrest me but there's probable 
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1: 1 JP1< this witness free to go? 

2 MS. MENDOZA: I'm going to let him and 

3 Detective Lapeer go. 

.. THE COURT: You guys are good to g~. 

l:13PI( 5 Did you have some exhibits that you 

s marked? 

7 HS . MENDOZA: Yes . The JOCs. And I tave 

a sor.ie more than wr.at 's listed in t~e complaint. 

9 :HE COURT: You have more what? I 'rr. 

1 : 1JP" 10 sorry. 
,, HS. 11:NOOZ~. : I have more JOCs thar. what's 

12 listed in the complaint. So if I can just make a 

13 record . 

14 THE COURT: All right. I have in my !:.and 

1,14p~ 1s State's Exhibits 2, 3, 4, 5. Have you seen these, Mr. 

15 Orth? 

17 DEFENDANT ORTH: I have, your Honor. 

18 'THE COURT: State, what amendrr;ents do you 

19 want to ir.ake based on your exhibits? 

1 :14PV. 20 MS . HEIIDOZA: So the one listed in t here 

21 i n tile count is the 2001 robbery and some of the 

22 charges are coi.pleted and it doesn't have the case 

2a nunber. So for the one that's already listed, it 

24 should read 2001 robbery with a deadly, conspiracy 

1 : l<P!( 2s robbery with a deadly, alluding of a police officer and 

lb S 

l: 12Pt,( 

l: 12PI< 
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cause to search? 

2 

3 

.. 
5 

THE COURT: _,Ihaf's a legal determination 

and the fact of tlle ia·t"t er is yes, that's true. So you 

don't h~swer the question . 

Anything else? Any o:her questions? He's 

s investigating to develop probable cause . 

7 DEFENDANT ORTH: Right. 

8 THE COURT: So t here's t hings called 

9 reasonable suspicion, he gets to investigate, he has 

1: 12P!( 1 a reason to believe there night be evidence of a crillle. 

l : 12PI< 

l :12P~ 

, , It's probable cause to believe there's evidence of a 

12 crime in a bag . He gets to investigate it. Turns out 

13 if ttere wasn't a gun in there or whatever else, that 

, .. might help hiit decide that there's not probable ca,se 

1 s to arrest you for robbery. But he gets to do an 

16 investigation and there's clearly probable cause ir. 

17 this case for hi~ to r.ave executed the search warrant 

, s based"\ipan-the statements that were ir.ade. 

19 And including your particular a:t ions, 

20 Hr. Orth, in running and jumping over a fence, runr.ing 

21 with a duffe: bag tha: has a shotg'.ln in it . So yeah, 

22 that's the la ,. Okay. ~JJY additional quest ions, 

23 Hr. Orth? 

24 DEFENDANT ORTH: No. 

1 : lJPY. 2S THE COURT: Any additional witnesses? Is 

128 

1 , 15•1< that's Case Number CR05 

2 THE COURT: Hang on. I'm going to have 

3 you start over. Line 19, defendar.t being a convicted 

4 felon, 2001 been convicted of robbery with a deadly 

1 , 15Pt,( 5 weapon. lihich case number are we talking? 

6 11:S. MENDOZA: CRD51459. 

7 

8 

THE COURT: Is it three counts? 

MS. MENDOU.: Yes. Robbery with a deadly , 

9 conspiracy robbery , i:h a deadly and eluding . 

1 , 15PY. 10 THE COURT: You have Washoe Cou~:y on 

1 1 that . 

12 ¥.S. MENDOZA: Yes. And I would also add, 

, 3 going to the next one would be CR -- is the easiest way 

14 for me to do it is to tell you the case number first? 

1,16P!( 15 THE COURT : Yes. 

16 MS. MENDOZA: The next one would be 

1? CR062177, and that's a 2007 trafficking controlled 

18 substance and possession of firearm by prohibited 

1 s person. 

1 : 16P~ 20 THE COURT: Will you get me a second 

21 a.11ended and refill it out and forward it to us. Jest 

22 say it on the record and then r want you to email me a 

23 second ame~ded. It' 11 be for the record when we bind 

24 it over. llhat I want is the original second a:nended in 

1 ,PP"- 2" the file. 
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1 , 11r1< MS. HillOOZA: You vant it with you guys as 
2 opposed to just by interlineation? 

3 THE COIIR!: Yes. !here's· enough o! it 

.. there that I think it's better to just have a c:lean 

1 , nPH s copy that ve ' re arguing of! of. So if you can email it 

" to us and then erall it to Hiss Simons so that she has 
.., a. copy of it. It's just 11hat you' re adding is the 
a content o! the judgment of convictions in CR062171, 
,. Washoe County, conviction dated lay of 2007. CR05H59, 

1, 11rM , 0 the conviction from May of 2007 . And then CR98·2523 

l:llPII 

1 : 11PM 

l:IIPII 

, , Cr0,11 Decfflber o! 1998, and CR98·2031 from October of 

12 1998. So the convictions associated with those four 

13 dates, correct? 
, .. MS . MENDOZA: Yes, your Honor. 

, :1 !RE COOR!: All right. Go ahead. 

16 HS . MENDOZA: I' 11 reserve for rebuttal. 
17 just want to make clear that assuning you are to find 
, a probable cause today, you are finding probable cause on 
, a all those prior fel011ies? 
20 !HE COOR!: You;re making this ar.iendn:ent. 

21 It would be based on an amended Count 1 with these 

'"' additional. 
23 

24 

25 

0£FENDANI OR!H: Hy only objection is •• 

!H& COURl: Hang on. I .have Hiss Si1M10ns. 

MS. Sllt!OIIS: Just a quick question. 
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1,, .,,. long· as they satisfy that they are court sealed 

2 doCUlllents as the statute requires . 

3 .THE COURT: They are. 

DEFENDA!ll ORTH: And as to the 
1: u,H s bifurcation, as you heard today l(e have Officer Zell 

I :ltPH 

1 : 20PK 

cs who nobody knows nothing about. He ls the one who 
.., actually took the writ ten statements ·by Caracciolo and 
a Polanco. 

THE COURT: !he: arguments you're ..ak!ng 

,o relate to the suppression of the search warrant. I've 
, , already made my ruling on the suppression of tM search 
, a warrant. 
, 3 OEFENDAII! OR!H: I understand that. 
14 just received these in discoveiy this 1110rning. 
, s THE: COURT: I understand. 
, e DEFENDANT ORTH; Wlten they were describing 
, ? it, they 11ere describing that a green duffel bag was 

16 stolen, not a tan one. So why we're searching a tan 
.,.. duffel bag I don't know. 
20 THE COURT: Honestly I :don't even think 
:,;, they needed a search warrant. You happen to .be in 

2.::i possession of that b~g 11hen you were running away. I 
:z:s don't know that you had a privacy interest in that bag. 
,... 1 ·think they could have opened the bag. lhat is my 

1 : zorH 2:s ruling. They didn't: even need a search variant, but 
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1, 111>1 After speaking with Hr. Orth he wanted to know so he 

2 has the opportunity and the riqht to present testimony. 

:i He did want to ask your Honor to consider bifurcating 

.. so he can try to get Louis Polanco and Jessie 

1, 111>1 s Caracciolo here and Officer Zell. 
cs lBi: COURT: Well, you've already 111o1de an 

.., effort today on his behalf twice. 
a HS. Slf'f!ONS: I knov for a fact that cy 

s investi_gator attempted prior to the first preliminary 

1 , 1 "" 10 hearing date back on November 17th. I don't know 11hat 
, , additional efforts she 11ade since then . I just Jmow at 

12 that time she vas .unable to reach them. 

"' l~E COURT: So they've been unable to be 

, .. reached today and I think you said you made an attempt 
1, nrH , s before the first preliminary hearing as well. 

,cs HS, Sllff)NS: Yes. 

17' THE COURT: So we've had two different 

10 atte~pts at two different preliminary hearings . !!hat 
, 11 record are you trying to establisb vith these 

1 , llP>< 20 additional witnesses? 
2, [ 'm assWlling you' re resting at this point 

22 with those amen&nents, correct? 
23 KS. MENDOZA: Yes . 

24 THE COURT: All right. Yes, sir. 

1 , nPtc 2s DEFENDANT ORlH: I have no objection as 
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1 ,20,.. they got a search warr;int and there 's probable cause in 

2 the se~rch warrant Coi entering the duffel bag and 

:i looki~g into it. Because what you're saying is it 
.. ·wasn't even your bag. So vhat was your privacy 

1, 2011< 11 interest in it? None. !hey didn't need a search 

e .warc~nt to 9et in that bag. They didn't need a search 
.., warrant. 

.. D£FENDOO OR!H: She hasn't raised that. 
a 1HE COURT: I 1 111 raking the ruling. That's 

1 ,20P11 10 IAY job. I'm the judge. 1 11ake the decision as to 11hat 
11 the law is. lhece was probable cause in the searc!I 
12 varrant for getting into that bag. I don't think they 
13 even needed to get a search warrant. 1 think it was 
,.. almost purely prophylac:tic and that; s my rullng toc;lay. 

1 : 21,11 , ,. So I '111 not going to allow a continuance foe any 

"' additional l!itnesses_ with regard :to the search warrant 
17 at this Hme. 
,a You' re standby counsel. Do yo11 want to 
, s talk to him about his right to testify? 

1:21P" 20 HS. SI!flOHS: 1 11ill do that , But also I 
2 1 . have a question. Aie ve going to set another date as 
22 to the double jeopardy atgu~ent? 
-'13 THE COURT: lie can take that up now. So 

2.. go ahead. 

' 

\ 
} 

j 
I 
I 

/ 

, , 21 '" 2:s .._ _____ K_s_. _s_Itffiti __ s_:_Y_o_ur_Bo_n_o_r_, _1_1_· n_f_or_Jlled __ h_l• __ ....., 

lo c, 
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1 !21PI-'. 

l ,23PI-'. 

of his right. He has decided he 11ill fol101t his own 

2 advice and not testify. 

3 THE COURT: Good advice, Mr. Orth. 
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, State, he's· brought to your attention the 

s resistir.g in the city. : ha'le it here. 

6 ~- MENDOZA: I have them both printed 

7 out. 

B :H;: COURT: I have i: here. tlRS 199 .2 80 

s is resi~ting. Tr.e ele~.er.ts are -- what's ny evading 

1 o statute? 202 --

11 

12 

13 

14 

MS. Mi:llDOZ.~: 484B. 

THI: COURT: 2D2. 484? 

~- MENDOZA: No . 484B as in boy 550 . 

THE COURT: Sc the Blockburger test c:ting 

1:2sP1-: 15 LaCha:ice v. State, 321 P.3d 919. The o:fense in 

16 q•;es:ion, t-iat being a vio~atio:i of mB.550, canr:ot be 

17 conmitted withou: committing resisting under liRS 

18 19'!.280. The real question is can you :omit evading 

19 11ithout at .:.he same time co:r111itting resisting under NRS 

1,26H< 20 199.28~. Khat's your arg~me:it? 

21 :-is. MENDOZA: So before you even get .:.o 

22 Blockburge:, there's a factual issue here that I tl:ink 

23 is be ing confused. 

24 THE COURT: Okay. 

l:26?t-'. 25 HS. ME~'DOZ.~: I gave yoa the coi;pl2in: 
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1 ,2aPi-: guilty plea for the Mu~icipal Court. I~ fact, they 

2 were including tte fleeing in the vehicle, lig~ts, all 

3 that, as facts to get me to plead guilty to that. So 

4 for her to no,. try to separate the incidents is 

1 ,2s•>< s contrary to LaChance. 

6 MS. MENDOZA: It say~ nothin; abo1Jt 

7 fleeing i~_.tiUghrf ~~ sirens 1n the 

e Municipal Court complaint. 

s DEFENDANT ORTd: It doesn't have to. 

1 ; 28Pt-: 1 O THE COURT: Hang on. Hang on . Hang on. 

11 So I th:nk th¼t the argu:r.ent you' re nak ing is that you 

12 can do a misdes::eanor resisting before you actually got 

13 in a vehicle and drove a11ay and it 11as a whole separate 

14 crime, not that -- I think the argument you're making 

1, 29PI>'. 1 s is that the facts alleged in the cri□inal complain: 

16 from Municipal Court 11ou!d have related tc attempts to 

17 stop before he got in the vehicle. Is that what you' re 
18 saying? 

19 MS. MENDOZA: After. 

l,29P!e 2<V~ · THE COURT: Oh, I'o sorry. After. Right . 
I 

2'~ So after he got out of the vehicle --
22 MS. MENDOZA: The evading is over by the 

23 t ioe that resisting occurs. 

24 THE COURT : The testimony regarding Mangan 
1,29Pie 25 was when did he arrive? 

l : 26PM 

1: 26P~ 

l : 27PM 

2 

3 

4 

5 

6 

7 
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from Municipal Court and in that co]plaint it alleges 

that he disobeyed cornmands to stop from on icer Har.gan 

or Lippisch and fled the scene. O~vious ly Officer 

Lippisch was not there and we h~aid testir.1ony today 

that Officer l'.angan was not y lre until after the 

vehicle pursuit ended. g,ttfcer Mangan 11as one of the 

officers who chased !lilii"on foot ar.d he ciisobeyed their 

8 verbal commands to stop while they •ere running on 

s foot. So the factual basis for the resistir.g is 

, o different than the factual basis for tl:e evading . 

1 l THE COURT : Okay. 

12 1-'.S, MENDOZA: They're baseci on two 

13 different acts . 

14 TH~ COURT: Mr. Orth. 

1: 27PK 1 S DEFENDANT ORTH: All of tr.e facts, yo~r 

l : 27P:,.: 

16 Honor, in both cases rise out of the same acts o: 
17 transactio~. The fleeing is inckded -- it's a 

1 8 continuing act ar.d she's tryir.g to separate. Ar.d 

1 s tech~icall y today he said the car stopped and I got out 

20 of tt.e car. iiell, .e're talking ab:;ut tl<io differe~t 

21 things. First we' 11 talk about the double jeopardy. 

22 They al! rise out of the same trar.saction. It's a 

23 lesser included offense. An obstruc: and :esist arrest 

24 is a lesser included offense. Based on t he facts, 

1, 2s?i-: 25 espec :ally if ycu read the facts that :hey so•Jght the 
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1,29pi,: MS . MENDOZA: She arr ived after he 11as ou: 

2 of ct.e vehicle. She's one of the officers who llas on 

3 the other side of the fence with Kelson and who chased 

, hi~. on foot. i.nd I specifically asked Officer Nelson 

1: JGP~ 5 when did Mangan arrive, and he said that he kne~ 

G specifically that it 11as not until after the vehicle 

7 lights happer.ed . And I thin~ that Mr. Schifalacqua 

8 pled it that 11ay. 

a THE COURi: It dces say Officer Mangan 

1 , JOPI-'. 1 o and/or Officer ~ippisch. Lippisch didn't come until 

1, afterw,ird. 

l : 30PX 

,2 l'.S. MENDOZA: Correct . 

13 THE COURT: So the allega:ion was Mangan 

14 who he did testify came after and there was a foot 

1 s pursuit, ;:orrect? 

16 

17 

l'.S. MENDOZA: Corre;:t. 

THE COURT: Mr. Orth. 

18 DEFENDA!ii ORTE: Yes, sir. Well, first of 

19 all, ir. order fo: there to be a resist that means there 

1, JO•>< 20 is an arrest occurring. So t he arrest is occurring 

21 when they stop me with the lights. That's when it 

22 starts. So they' re saying that the act occurs -- the 

23 resisting arrest 11hen they go to stop u.e. ~cne~ I'm 

24 traveling io the v.ehl.tfe. Il:ey didr:' t stop me and then 

1 ,JCPM 25 I jumped in the vehicle and t hen went down and got of 
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1:JOPi-: the vehicle and then jumped out of the vehicle and ran. 

2 They're trying to stop me and they're saying that I'll 

3 evading arrest. The arrest occurred in the vehicle 

" wher. the lights went on and they tried to stop me a~d I 

1 ,nP¥. s actually stopped. I acquiesced to their stop and then 

1: 31 P¥. 

1 :JlPM 

1 :32Pl'l 

1:32Pl'l 

a I chose to flee. 
7 So what I'm trying to say is that the 

8 fleeing th:ough the whole thing is one occurrence and 

9 not -- there is not a separation in the acts. 

10 !HE COURT: I'm going to rule that based 

11 on the way he pled it, it would involve two separate 

12 acts. One was the evading under 484B.SSO and then 

13 there's a subsequent misdemeanor act when you exited 

14 the vehicle after stopping it. I'm going to find that 

1s there's essentially a bre~hen VO\L~ped . .t,he 
16 vehi~l~- andthen-decided to flee on foot and they are 

, 7 two sep~;nd distinc~~~~-e s. One woul~;en 

18 the ~n~11eyou wife in the vehicle and then the 

19 separate one would havlbeen the resisting when you 

20 were running and jllll'.ping over the wall. So I 'r. denying 

21 your motion at this time to find double jeopardy with 

:z:z regard to the evading charge. 

:z3 HS. !'£!lDOZA: Just so the record is ~lear. 
24 The State is not conceding that they would merge under 

:zs Block.burger. I just think it's easier and more 
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1 : J3PM THE COURT: I'm sorry? 

1:33PM 

:z DEFENDANT ORTH: There is no endangerment _ 

3 because the car stopped. r get out and then I'm 

4 

5 

6 

7 

B 

resisting i:rrest according to t_he Court at that point a 
misdemeanor. So any eodanger~~nt of the car 

traveling -- there is no enda1germent. There is no 

felony evading. There's rtis£:neanor evading and then 

there's felony evading and the officer says that I 

9 stopped the car, got out and walked out and he doesn't 
10 know if the car malfµnctioned, he doesn't kno·, if it 

11 just wasn't placed into gear or if it accidentally 

12 traveled forward and there was danger. But that's 

13 where the danger allegedly comes in. So the car 

14 stopped 10 to 15 feet before him because he's got his 

1: 33PM 1 s lights on and he said he could not dete~t speed, et 

16 cetera, and his cameras could not. He felt it was 

1:34PM 

l:34Pt! 

17 about 20 miles aswiour on private property. There is 
1a no speed limits. So J in no{i~ excess of the speed 
19 Hoit within the curtilage, so there is no 
20 endange ment. 

21 So the best thing shown is if they want to 
22 go under your theory is misdemeanor evade. lhey do not 
:z3 have probable cause to bind me over of the felony 

:z4 evade. Secondly, I would argue tha~ -- and that's just 
2s going under the Court's theory that there was --
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1 :J2P~ straightforward. 

2 THE: COURT: That's what I'm going to rule 

3 today. 

4 MS. MENOOZ~. : In the future I don't want 

1, J2Pt( s anyone to claim that --

l :32P~ 

l: 32Pr. 

I :32P>( 

1 :JJPr. 

1 :34Pl". 

1 :)4Pl". 

., THE COURT: Well, I mean, he can file 

7 whatever motions he wants to file in District Court as 

a to wtether --

9 MS. MENDOZA: I just want the record to be 

10 clear that that's not what I was referring to. 

11 THE COURT: Well, you' re also suggesting 

12 that there's a ~ifferent element. But I'm not even 

13 going to get to that. I'm ruling that it's two 

14 separate .;~cts and two separate crimes and that they 

1s do~ overlap. 

16 So you're waiving and reserving . 

17 Mr. Orth, did you want to make any 

1 s argwnents about probable cause at this point with 
1 s regard to Count 1 and Count 2? 

20 DEF£NDAKT ORTF.: Firs: of all, your Honor, 

21 as you heard the officer said I stopped and got out of 

22 the car aad that ~ra'n'°'and he's saying then the car 

23 tr ave o" its own. So any endar.germent was not part 

24 of the flee if you go under what theory you just 

2s presented, correct: 

2 

3 

4 

5 

6 

7 

6 

THE COURT: It's not rny theory. 

DEH:NDANT ORTH: - a separate act. 

So as to the probable cause for the gun 

there was no probable cause admitted for the truth as 

to the arrest portion. llol!g£y ca:¥i- here and stated 
they had probable cause to arresr'/Fe. It was all 

objected to under hearsay a~d it was not asserted as 

the truth . So all the State failed to show probable 

cause for the arrest· as I raised in rr.y 1110tion and she 

10 had a chance to an/,er it in her written aotion and in 

this hearing. iall I did is I objected to hearsay 

12 and she say;,Y s not adoitted for the truth. So we 
13 don't have probable cause to arrest n:e on the record. 

9 

11 

14 No evidence. 

1 : J5PM 1 s THE COURT: Probable cause to arrest you 

1e for wt.3t? 

l: JSPI: 

l : JSPM 

17 DEFENDANT ORTH: Robbery. For anything. 
18 Why did you stop me? 
19 THE COURT: You are not charged with 

:zo robbery, You have to get that out of your brain. You 
are going to have a hard time in this case going 

22 forward if you can't get it out of your brain. 

DEFENDANT ~✓ ~uct of an 
illega! stop, your_jjoi!or. You stop me, you haven't 

2s provided p~cause for the stop. If you haven't 

21 

23 

24 
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l :35P t': provided p:obable cause for the s:op, I can flee an 

2 unreasonable stop. State versus Lizonbe. Yo~ have to 

3 prove an exception. You have to prove probable cause 

4 to stop 11:e. You can't stop rne and then say well, we 
, , 1sPt-c s four.d a g,Jr and ,e did a search and you fled and so no.., 

G we have probable cause . What was the probable cause 

7 for the step? That has to come first. That 's ierry 

a vs. Ohio. 

9 iHE COURT: Hang or, a seco~d. Terry vs. 

l:35Pt< 10 Ohio ta lks about a reasonable suspicion to detain you 

11 for bvestigation. You' re wrong on the la,. I 

l: 36Pt': 

12 appre:iate that you've been do ing a lot of work on 

13 this. But you've decided to represerc: yourself ar.d you 

14 keep misrepresentbg wl:a:: the law is. i appreciate you 

15 think you ~now. If I were you, I would be utilizing 

1s the services of Miss Sim11ons who actually went to la·, 

17 school and is a very good attorney and wouldn't 1take 

1 a incorrect legal argume~ts . You've continued through 

19 this whole thing, and I 've gi ve::i you a iot of leeway to 

1 ,36 P:-( 20 rr.ake the a:gurr.ents you' re ir.aking. I've give::i you a ten 

21 of time. I spen: a lot of effort on this case. You 

22 

23 

24 

keep mak ing wrong legal arguments . 

~ -um they attempted to make a 

reaso::iable suspicion stop on y~u which is Terry v. 

1,36Pt< 2 5 Ohio, it is not probable cause. You're statir.g the 
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1:JlPt< And so you're wrong on the law. 

2 .a.nd if you would lis:en to your attorney 

3 and going forward if you 11ould allo~ me to appoint you 

4 an attorney, you'd probably do yourself a world of 

1: ie Pt-: s benefit . But as you' re going rigtt now you are no, 

s qualif ied to continue to represen~ yourself ar,d ir.ake 

7 incoherent, non legal arguments and I'm just telling 

e you that. You may thi~k you've 9ot it down, but you 

g don't. 

1,JBPt-: 10 So anything else, Mr. Orth? 

11 DEFENDANT ORTH: One last thing . Your 

12 Honor is taking all the testimony as the truth of the 

13 matter and not as hl:s~y, correct? To reach that 

1• conclus ion you just came to. Nobody testified probable 

1 ,JB PI'. 15 cause to stop me, right? So the only way to get around 

1 e that were --

l :3 8PV. 

1 , 38Pt< 

17 IRE fOURT: I ;ust gave you what the law 
1 s is and you completely ignored everything I just said. 

19 DE'.FEND~.NT ORTH: I did undHstand you. 

20 

21 

22 

23 

24 

25 

But he has to take the testimony to find --

rKE COURT: They saw you with the bag and 

they are all~rely on what the other 
investigations as told to them to further their 

investigation ........ And so you are being charged with 

fleeing anapossessing a gun. You are not being 
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l : 36PY. wrong thir.gs. So they attempted to bvestigate and you 

2 fled and they have the right to stop you and they don't 
3 have to have a warran~. They are investigating 

4 allegations of a ~~!>~m.:_ . they_ ~ave t_he_~ig~~ .§121?. 
1,JSP:-( 5 you ~investi9_3.~~---~ you had a duffel bag in your 

s hand that you jumped over a wall with and that anybody 

7 that picked up that duffel bag wodd know there was a 
a gun in it. I can sit and look at it. It's not like 

9 i t's a little .380. It's a double barrel rif le . So 

1, JlPY. 10 t hey had the right to investigate, they had the right 

1: 3lPY. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

to stop yo, and they didn't tave to have probable cause 

at that point because you were fleeing and they were 

trying to do an investigatif So they had the right 

to stop you without probable cause.· 

They also have the right to get a search 

warrant if they believe there's evidence -- hang or. a 

second. Listen to n:e. They have a right to get a 

search wayant if they have probable cause to believe 

there's ~idence associated with t heir investigation . 

, , J?PY. 20 They don' t actually have to have t he abili ty to arrest 

21 you for that underlying crime to do any sort of 

22 

23 

24 

investigation to get search warrar.t s. Could you 

i:nagine that? They'd have to wait unt il they could 

actual ly arrest somebody on a murder charge before they 

1,31p,c 25 investigated whether a murder occurred? Of course not. 
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1, JSet-: charged with robbery, and uJtil you get over that, you 

2 are never go ing to ge~ anywhere with this case. 

3 

-4 

Any other arguments? 

DEFENDANT ORTH: Y.y last argume~t. 

1 , 39Pt-: 5 understa~c what you' re saying. You' re nisunderstaJding 

s my arguuent . My understanding is before you stop me, 

7 you tave to have a reason. 

a THE COURT: They did have a reason . 

s DEFENDANT ORTH: What was it? 

1 ,39P"- 10 THE COURT: The...allegations that you 

11 co~.rnitted a robbery and that you fled fron them and 

12 that you had a bag that possibly cor.tained a gun. They 

13 had all that information. 

14 DEFENDANT ORTH: That occurs after the 

1 , 39Pl! 1 5 stop. That's a product of the stop . 

t , 39Pt< 

l : 3 9P~ 

16 THE COURT: No, it doesn't. That's not 

17 true and I don't believe they ever, needed a search 
, a warrant. 

19 

20 

21 

22 

23 

24 

25 

Anything else, Ms. Mendoza? 

11.S. MENDOZA: Your Honor, the clerk just 

informed me that the JOCs weren't adn:it ted. I t hought 
we did that when --

THE COURT: You move to admit them, 

correct? 

~S. MENDOZA: Yes . And as I recall he 

l 
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l:39PI< said he had no objection. 1 : 40P~ procedure is once he goes back? Does l:e go back 

2 TH!: COURT: They' re adJl!itted . 2 through quarant i ne? 

3 MS . MENDOZA: Thank you. 3 THE OFFICER: I believe so. ile we re here 

4 (State's Exhibits 2 - 5 were admitted.) 4 today to hear this so we are going to forward that 

l : 39PI< 5 7HE COURT : ,.nything else, Ms . Mendoza? l : 40P~ 5 informatiOJ to our office. 

6 MS. MENDOZA: No, Your Honor. e THE COURT: When is the date again? 

7 ,HE COURT: It appears to rne from the 7 THE CLERK : Deceiber 1sth. 

8 corr.plaint en file hereir. and frcm t he testic;cny adduced 8 THE couar: lie can go into the next ~eek 

9 at tne prelirn: na ry examination that a crime, that being 9 just to make sure. 

1 : 39 P I< 1 0 felony possession and ending, has been ccallitted. l:40P~ 1 0 THE om CER: It' s okay . 
,, There is sufficient evidence to believe the defendant 11 THE COURT: lie' 11 keep th3t date. That ' 11 

12 Mr. Orth committed said crimes . I hereby order said 12 be your date fo: your entry of plea in District Coi; rt. 

13 defendant be bound over :o the Eighth Judicial Dis:rict 1 3 Good luck. ~.nd seriously rethi nk getting ar. at torr.ey, 
14 Court, State of Nevada tc answer the charges on the 1 4 okay? 

l: 40PI< "' following date . l : 4 0PI< 1 5 DEFENDANT ORTH: Thank you, ~o,r Honor. 
16 7HE CLERK: December 1sth, 8:0~ a.~., 1 6 THE COURT: Good luck. 
17 'lower le,el ar raignnent. 17 

1 8 THE COURT: Now, I don't bow if they are 18 (The proceedings conclu<ied.) 
1 9 goi ng to be ab le to get you back down . 19 t t t • t 

l: 40P!! 20 Does the State need to prepa:e an order to l:UP!< 20 ATTEST: Full, true and accurate 
21 get him back down? 21 transcript of p:oceedings . 
22 MS . MENDOZA: I' 11 do an order to 22 

23 t rar.spo,t. I don' t know if every time he co1Les here he 23 /S /Lisa Brenske 
2 4 is going to have t o sit through quarantine again . 2 4 LISA BR~NSKE, CSR No. 18b 

I : 40P!< 2 5 i'HE COURT: Do you kno~ what thei r ! :HP!< 25 

\\ 0 
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MUNICIPAL COURT OF THE CITY OF HENDERSON 
... u ... fl! ,---;;'I ,,..":::. 

IN THE COUNTY OF CLARK, STATE OF NEYAPA"" t , '. _) 

CITY OF HENDERSON, NEVADA, 

Plaintiff, 

vs. 

SEAN RODNEY ORTH, 

Defendant. 

Nicholas G. Vaskov, Esq .• City Attorney 

The defendant has committed the crime of: 
RESISTING A PUBLIC OFFICER (Misdemeanor · NRS 199.280, Henderson City 
Charter, Section 2.140) within the City of Henderson, in the County of Clark, State of 
Nevada, in the manner following, that the said defendant, on or about October 28, 2020: 

did willfully and unlawfully resist, delay, or obstruct, Officer A. Mangan and/or Officer K. 
Lippisch, a public officer, in discharging or attempting to discharge any legal duty of his 
or her office, to-wit: did disobey commands to stop and/or did flee the scene, all of 
which occurred in the area of 981 Whitney Ranch Drive. 

All of which is contrary to the form, force and effect of statutes in such cases made and 
provided and against the peace and dignity of the City of Henderson, State of Nevada. 
Said Complainant makes this declaration on information and belief subject to the 
penalty of perjury. 

Dated: October 29, 2020 
CAO File #: 033078 
PCN#: NVHP5147578C 

EXHIBIT "1 11 
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Henderson Ponce Department 
223 Lead Street Henderaon Nevada 89015 

Declnllon of Arrest 

Anae's Name: ORTH, SEAN ROONEY 

Date and tine ol Anelt: 1~ 7:19:48 Nii 

DR#: 20-18994 

THE UtllERSK3NED MAKE THE FOi.OWiNG DEClARATIONS SUBJECT TO THE PENALTY OF PERJURY Atl>SAYS: 1h11 I am a 
Peace Offlcer l'llh tha Handeflon PD, Cln.Cculty NMda. I learned lhe followlngfacla and ckamstaral vmlch led me 1D believe that 
1he aboYe-nllMd u,Ject 00ITfflltted (or was comrrltilg) lhe lbM cfina'offenaea at the location of 981 Whitney Ranch Dr 
Henderson, NV 89014 And that 1hlt offenae approDllllely ocmred at 1~ 7:19:48 AM 

On 1~ at approximately 0711 tFO Units were clspaEl\8d to Toe Mulow Apaltments, 981 Whitney Ranch Drive 1823. llferance a 
repollad armed roti>ery suspect MIO WII airrantt, at the location. Oiapatch aMled that Iv, pellm l9pOrt,g had llaled that t,e upect 
who hid CXlf11ffll1ed an anned robbety al tha location the nlgtt befoNt (reported under HP0 0At20-18988) WIii currnly at Mr door, 
poably amied. and was II\08t lbly drMng their whfta Cbwmlet Malibu wfth lrincwn 'Boct/ Shop" plalas hit hi had llllawtulty llkan Iha 
nJghtbefort, 

r -

Upon antval HPD Patrol Officers observed a vehicle rnalctq lhal ~, baclcing Ol4 of a pal1cilg 1p109 and mlving from the aree of 
the ep&Jtrnent. Several u~ormed Patrol Unb In marked Henderaon Polee Department Police vehlclel began folowlng lie vehi:le and 
inilialad a stap bi/ dvaling their ovelbead emergai"t:Y I~ and lirens. however the IUllplCt vehicle faled k> yield and contirued towlrcls 
the ex1 dth& apartment COff1)le)c. accelerating towards Iha exit gate. NI adcltional HPD Uni anMd and was mJtskta 118 exl gate, wtti1 
was dosed, Sid the suspect opened Iha driver aide ooor, ful11)8d out. and lmmeclallly ran. lhe auapect vehlda conlrued IO dl"8 
fOJWard, uioccupled, crashing lrto 1he e,cit gale of the apar1menl ClOfflplex. The auspect was canylng • tan dufle bag 88 he red lnll he 
threw It GYet Ile property waR just before he dinbed over the same wall, NMing out to 'M1ltney Ranch Driw. 

Patrol Offlcas i"dtia!ed a footpu11Ult, •~ camiands for 118 euspectto amp, however he conlinl8d to 1111 leamg 1he duftle beg behind 
because he struggled to pick I back~ q~. Tha suepect ran across Whitney Ranch Drtv&, attempting to evade HPD atan. 
NMMr Officara were able to overtake the upect and ht waa placed In Qlltody after a short struggle due to Ille f8CI lhatlll upect 
refused lo C0fl1)tf, The suspect was idenffied as Sean Orth (DOB •. and was confirmed to be Iha aame IUlp8Ct klantilad ., 
the pmloul rcbbe,y. 

Due to 1he fact that Sean fded 1o yield to HPO Patrol Offlcers who k1l1iated a ln1u stop on a auspecl In a felony crime, the tact that Sean 
then fled tram Officers after Jumping out of the suspect vehicle, and the 1act flat Sean flBed to comply wllh lawful orders which rest1tad ii 
a foot pursut to 1ake h~ lroo custo«tf, I detennlned 1hat th8f8 waa Pft)bablt cause to all'88t Sean tor NRS 1w.2e0.s RMt N>llc Officer. 

Pase 1 of 2 UAJl&ch.K. 
Dec11rant's Name 

Docket 85229   Document 2023-26651
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f :'l (-) 
Henderson Police Department 

223 Lead Stre,~ Henderson Nevada 89015 
Decl'9ratlon of Arrest 

Arrestee's Name: OATH, SEAN RODNEY 

Date and time of Arrest: 11/3/2020 8:34:33 AM 

DR#: 20-18994 

THE UNDERSIGNED MAKE TliE FOLOWING DECLARATIONS SUBJECT TO THE PENAL TY OF PERJURY AND SAYS: That I am a 
Peace Officer 'wlh the Henderson PD, Cl~rk County Nev~. I leamed the foUowlog fQ and cfrcurpstances which led me to believe that 
lhe above-named subject committed (or was committing) the above offense/off ens~ at the location of 981 Whitney Ranch or 
Henderson, NV 89014 And that the offense approxknately occurred al 11/312020 8:34:33 AM 

Details of Probable Cause 

On 10/28/2020 at approxlmatetj 0711 HPO Units we~ dspatched to The ~ariow Apartments, 981 Whitney Ranch Drive 1823
1 
reference a 

reported armed_ robQery s~ect wfiowas cummUy at the ~on. Dispatch advised ~ lhe person reporting had stated thal the ·suspect 
who had committed an armed robbery at the location the night bef~re (reported under HPD ~#20.18989) w~ cu~tly at their door, 
possibly $nned, and was most likely driving their while Chevrolet Malibu with unknown •Body Shop• plates that he had unlawfully taken the 
night before. 

Upon arrival HPD Patrol ~leers observed _a vehicle matching that description backing out of a parking space and driving from the area of 
the apar1me·nt Several unUormed Patrol Units In marked ~n~e~on Pol~ Department Police vehlcl~ ~n following ihe vehicle and 
initiated a slop by activating their overhead emergency lights and sirens, how~ver the sus~ct vehk:I~ faUed to yield and continued towards 
the exit of the apaitment complex, acceleratlniJ towards lhe exit gate. An additional HPD Unit arriv~d and was outs!~ th, exit gate, which 
was closed, and the susp~ opened _the driver side door. Jumped out, ~nd immediately ran. The f!µ8pect vehicle continued to drive 
forward, unoccupied, crashing lnto·tha exit gate of the ap'artment complex. Ttie suspect was carrying a ~an duffle bag as he fled and he 
threw it over the property wall just before he climbed over the same wall, runnln9 out to Whitney Ranch Drive, 

Patrol Officers lritlated a foot pursuit, Issuing commands for the suspect to stop, however he continued to run leaving the dufle bag behind 
because he st•d to pick H back up·quickly. The ~uspect ran across Whffl:leY Ranch Drive, atteff1)llng to evade HPD Officers, 
however Officers w~ able to overtake th~ suspect and he was placed In custody after a short struggle ~ue to the fact that the suspect 
refused to comp~. The $Uspecl was identified as S,an Orth {DOf. •\ and was confirmed to be the same suspQCt identffied In 
the previous robbery . 

. Due to the fact that Se~n failed to yield to HPD Patrol Officers who Initiated a lawful stop on , suspect In a felony crime •. the fact that Sean 
then fled from Officers after jumping out of the suspect vehicle, and the fact that Sean Jalled to comply With lawful pnfers which resulted In 
a foot pursuit to t11ke him Into custody, Sean was taken Into custody for NRS 199.280.3 Resist Public Officer and secured In a·n HPD Patrol 
Vehicle. 

Page 1 of 4 llpJ>6Ch, K. 
Oedarant's Name 
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f) f) 
Henderson Police Department 

223 Lead Strea~ Handarsoh Nevada 89015 
Declaratlon of Arrest 

ORI: 20-18994 
Due to the feel lhat Sean was the SUSP9C1 in an anned robbery Hl:1() ISO was~ and I, ~ K. ~. u wall as, Detecfjye 
o. 0~ Delacllw K. l.aP8!3', and DetecUve At Qlrlsklpher, ra&pondedlrid ~ "· ~ Afler_bailg ~ of lhe atxwe 
~ DaCsctivectulstopher and I • conlact wllb - whle Detaclta Qzawa and LaPeer contaotad ht Ylclna of fie rotmy, LOlil 
Pdanco (008 · ~JealeCaracclQID (DO£ -

\ r~ 

I was ldet:~ by Oelectiwl~-and LaPeerttllll ~ and Jesai1t -~ flP!P of ~had OOCUR8d over Iha past 
week. howayar they bottistated_that 8aaf1 ~d left the ~nt the pd6i ~ lkdfe1 bag llatconta!Nd property that 
belonged to them ~OU~ -~ Jessle1 ~ Sean, L~ ~lhatSean had~~~~ t(!ldl.ouls that~ YIIS 1aldng l.oula' 
guns -~ !Jptop! ~ than 11m dracted lQUi$ to the master~~" the leml we11 plac.ed Ho the Ian cMfel-. · S.n ·ltlen -~ 
Iha f8Sldenca ~ the ll1111S that cld not belong to hlm ~ lnoludad: Louis' black and red 8mhh and W8liOfl MMP Shield 9mm hal1dgm 
(unknown serla! 1)1 Jessie's Winchester Model 12 ~ Gauge Sholgun (unknown aelfal I), ~ UJUlsl Mltary ID. Sean uJted 111a 
apartmert, wabd_to Louis' ~-Chevrolet Malbu w1!b NV Body stiop .... 652e, anlerBd 1he driver aide of the._, and dlOY8 
away, l.o!Jls mtvlsed.lhal In adcatlon to ihe ebovt llams Sean was also In paaeaslon of his laptop and~• phone. · 

Jeasl_e 8'al¢ llal she ha~ not~~ with a handglll ~~she fe~ that '!flBI hJd Juel lrarisphd waa odd, she lid not 
know that Sean had conrnltted the robbefy until Louis.told her because she ~ been -'8d In 111a' kllchen when t1!1- occurred. Louis did 
not inltliny want to report the ~ du~ to·lhe fact that Sean flad lfnai.d to 90ffll isk and huit them ff the Pollce'y,are nqdfted, 
ho~r Je'81e:convtad lopls that this needed to bo_ reported~ lhe'f caled NPD, ~ Iha_ report. HPD DRl20f18989,]w stated. 
they wanted ID press chalges. far the crime& that 8eBI} hatt corM1llled. - ,.. - ·- · __ : ~ . . · • 

- • !'-,.~· - --: -

Detective Chmtopher and I conlaclad Sean In Iha back of the patrol ~lde1 ~d I mMsed ltlf!I that I woldd Ilka to lntaNlew him ragarrtlg 
the ~dents ~ he had be~ Involved In. ~ ag~ed ~ talk with me, and he was JBQd (n i~e ~ p!8'8i1~88Bl of my u~ 
department vehfcla. I enlemd th$ front driver seat and Detaclva ChrfstOP.hitrenterJld the raar passengar seat.. Sean lmmedfalely staled, 
that he did not want the Interview recorded and ~ !dated that he cld not want to be raad Miranda. t acMied Sean bl~ to the fact 
that he was tn ha~ and not ft'88 to leave I wis going lb ad hin Miranda, which I dJd al 0842 houra, and wbldl he~ he 
undefltOOd anif waived, Sean than• th~ ~DoWlnQ: - · 

He haa known Louis for approximately o wool<, oo wall cm Louie' glrtfrlend however he CQllld not recaD her (Jeoele'a) name. He advfaed 
that ha has.~ spendng ti'™' w!lh them, using U19 ~•• al llniei, end • ustng Louis' celtuar phone bec;auae his vahlcle 18 getting 
worked on and his celuar phone Is bU!;ted. Sean stated ttiat he had been • lhe ~ yast8lda'f un1I ~ 1900 hours.and 
then he left In ttie Chevroktt ~ to go see his glrffrlend, ~ he was _"8Var • to, IOQ8!e; Sean stayed outun~ approximately 0800 
houis Jhfs morning, which 1,9 when he ~ to the apartment. ·wilt~-Chevrql,t Mall>U. Sean exled the v~ wfth tho tan ck,ffel 
bag. which he stated'-' been Inside the veliclf the ,n1ire lrni !Uld tie WII jual ptaoniJgon brirvn9 I Inside the 1p1r1q,en1 forloull 
sines It was his. Sean walked ~ to the apartment door and knocked. however no one answered. Sean thought 1h11 WiS odd ilnice he 
slated he ~ supposed lD retutn the vehlcle befo,e sundae per hl8 arrangemenl Wllh l.Quls, so ha -contlriued knQc:kklg ...i ines. 
After 8tlll getting f10 lf\SWBr, se.n .retu!'lled to the~. all canyilg the fan duffel bag, and 1hen llllrted to drive 'lllt84/, Sean had 
decided t~ go le> 1he stota and get mil< before returning and attempttig contact at the apartmenl agah Sean ldcllllonaly ~ lhat It 
was ¢d that no one answered because priQr to.arrivilg at the aparlment ha "8d used Lous' cellular phone to .call ~ L'rffrlend and tel 
i.r that he was on 111s way. Sean then statec;t that when he~ been skipped by HPO Units the phone had been In his ~t. 

Page Z of 4 l.4iPlsch, K. 
Dedarant's Nama 
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Henderson Police Department 
228 Lead Street. Handarlon NMda 88015 

Ded■allon d Amit 
ORI: 20-18994 

M Sean ltalt8d to~towaldl Ill ulltDIII COlqllm. he oblerwdllMHII HPD PaboJ Voicle8 and an HPO Matol& Unit In lhe 
COft1)lex. Sein then Clbeervedthltthtffllllled palral vehldes W8l8 fallcMfng hlm and lhltlaey had .a.d lhelr Mdllld~ 111d 
.,.._ Alliflt8elln~fl8'/..,_dl,iplfiigmpa11hlm.butblnhellllzedllatlleyW111dln'6G~llapantccnactltn. 
Sean i■neclldettftl lhlt ht hid been 1111,f andllaf theaAtl bag n lie wHclt nutoonlainlleml 1111 -'d gal hm li1otmlmll, ID 

he dattllap. SeSI conllnued ~ awervfng becU8 he- lUdllng forlhl duffel bag. IWlll lhen-. he raallmd ha W0ltitl be 
able to fflllla lout the IXll gn Sean mdlld ... Vllid1 wifl 1w duffel big llld flld. pnplng Iha wal cf the property. 

I ■keel 8-11 Ml'/ ha WD&ld llee blcalN he dalmaci that he had not cble anything wrong and that he ddn't know what was Inside the 
Mle bag (daepltt lalq • wlh hffl When he 118d). Sean ,esponded tr/ llatilg that hetel he had bean ... up and'tm It must be relalad 
to 118 ciJllal bag, and 1hlt he hid made up NI mind lh8t bl WIii going tD lly and get away. 

Upon condUllon of Iha kltlMIW I C01aclad DetacllvesOzawa and LaPNr. acMsed them of Iha lnformdan that SNn lad pn,vldad, and 
llkad 1111m IDcldypf'IVloullllllmlnllthlll.CluilandJ118iallad DIida. Dellellwu rt-lnlelAewld Louil and.,_. lndfw/ cld 
admit toUllfactM lhey tlad alond s.naeas to .. a..,,Mabl andtht Cllularphone,. well •lie fact that Sean hid been 
1pendng lime atlll apll1mlrt for appaxlmalalr a WNk. 

Due totheewelacll Beanwu ...... lolhe HenderlonDelenloi'I Clrlllrwtllft htwabookad acconr.,;, f« Ralll1 Nltic 
Oflcer. A NCOrdl S8ll'Ch Illumed to l'MII that Sein WII also aconvlcl8d Won (lrallldchg contlolled .......... u-felDn pa18111 
lreann. rabbelyw/--WNpOR,evade PcbOlicer, mardactlnsholt bantJll'I\, and~ and that lltWII P&P Pdarly 5. 
lnllal allmpll tD conlaCt Na Suplrvialllg Offlcerwre negdll, howw«COIWi WMltually made and his ~rvlllliv Oflcerwaa 
acMaed of theabcwaladl. 

Due to lhl fad tt1ll SNn WU Iha upectln an annad nlbbery, lhll he hid been opera1ilg thl 2007 while Q\avrolel Md>u, tlle faa that 
ha had been In pa11111lcn of the tan duffel bag that had been recovered 11,' HPD Parol, aa WIii u the facthd he had been in 
posaa11l~1of Loua8 celkal' phane and hid llaled 11181 he hid Ulld the phone. I lll1tlOlld ...... W81U lo be luuad for the prNOU8 
mlffllonadl8m1lnclldlg:lhe'at111'1ileCIIMolet Malblbellfng NVBod'J Shapplllml1halh1dbes& towed from the scent tmd 
acul9d In Iha Hinlenion Pollce Dlpadmant CSA garaga. Iha tan dllel bag CUllll1ltf aecullldat the Headmen Polee Depnnert Main 
S1ltion. and Lada' black LG calharphona lttllcb had been k1 Salm'• p:manlffl and waa c:mw1ly MCllld With Sean'8 pmperty al tie 
HendanlOR Dallnlfon r.ar. TI!eaan:h wanant was reviewed and appnwed hr Claikeount, Deputy Distftt Altomey Marc DiGllcomo 
and then IIVlewed and llgllld tr, the Honolatia Handerson Juatlce Qui Judge David OIJaarl Sr. 

On 1~ t,elNldl wamlll was mlwdon lhe let111 pnwlau:llyllated. 'The fcllotitlg laml wn localed kl 11811n Qlrffll bag: 
black Fuel moton:)'de helmet. Wn:hester Model 12 ..20 gauge shot gun (SN: 12918), Ftdarll Ammunition HM3rm .20 gauge 
lfflMdon live roll1IIII (25 COid), Surdrttacdcll lgltw/ mm, vlcD gq,s, Lencwo LaplDp, and I Grice USAchllel tool 

Due ID Ult above ..... epdlcaly lhll tact lhal Sean Isa canvicled felon ant CUlllnt/ P&P Pllorly 6 and lhe fact M Sean led 
from Olla& .. Jn pa118881Dr,af lhelan C(IIVllbagwttilconllllnlda Wlrdlllllr Modal 12 .20gaugalhotglll Ind 2S !Ive romm, I 
dllen1_.lld1hll1Mntwuprobllllec:eaatoaffllll Sean lorNFIS 202.380 Ex-felon Pallllafbllrm. Duetofle fact that Sean llin 
custody II the HntllOR o..ntfon Cen1er I lft8St8d Nm at that locatlcn for lhlt addllional charge. 

Page a of 4 ~.K. 
Declarant's Name 
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henderson Police 'l)eparlment 
223 Utad Stre&t Henderson Nevada 89015 

Declaration c;,f ~ 
DA#: 20-18994 

~fore, .Deel~ piays lhat a finding be rpade by• mag~trate ·11:at probable cauae exls18·to hold saJd ~on for prallrnNJy 
hearlng or charges are• felony or g~oss misdemeanor) or for fdal (if cHarges are• ~r}. 

Page 4 of 4 Llpp&eh.K. 
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JUSTJCE COUR1 HENDERSON TOWNSHIP 
CLARK ~OUNTY, NEV ADA 

THE STATE OF NEV ADA, 

Plaintiff, 

-vs-
CASE NO; 20CRH001571 

DEPT NO: 
6 SEAN RODNEY ORTH 

7 

8 

9 

Defendant 
DA CASE NO: 202047706C 

AMENDED 
CRIMINAL COMPLAINT 

IO The Defendant above named having committed the crimes of OWNERSHIP OR 

11 POSSESSION OF FIREARM BY PROHIBITED PERSON (Category B Felony - NRS 

12 202.360 - NOC 51460) and STOP REQUIRED ON SIGNAL OF POLICE OFFICER 

13 (Category B Felony - NRS 484B.550.3b - NOC 53833), in the manner following, to wit: That 

14 the said Defendant, on or about the 3rd day of November, 2020, at and within the County of 

15 Clark, State of Nevada, 

16 COUNT 1 - OWNERSIDP OR POSSESSION OF FIREARM BY PROHIBITED PERSON 

17 did wi1lfully, unlawfully, and feloniously own, or have in his possession and/or under 

18 his custody or control, a fireann, to wit: a Winchester, bearing Serial No. 1291469, the 

19 Defendant being a convicted felon, having in 2007, been convicted of Robbery with a Deadly 

20 Weapon, Possession ofFireann by Prohibited Person, and/or Evade a Police Officer, in Case 

21 No. unknown, Washoe County, felonies under the laws of the State of Nevada. 

22 COUNT 2 - STOP REQUIRED ON SIGNAL OF POLICE OFFICER 

23 did while driving a motor vehicle in the area of 981 Whitney Ranch, Clark County, 

24 Nevada, willfully, unlawfu1ly, and feloniously fail or refuse to bring said vehicle to a stop, or 

25 otherwise flee or attempt to elude a peace officer in a readily identifiable vehicle of any police 

26 department or regulatory agency, specifica1ly HPD Officers P. Duffy and/or B. Brink and/or 

27 II J. Hehn, after being given a signal t~riiig' the vehicle to a stop, and did operate said motor I ' 
28 vehicle in a manner which endangered, or was likely to endanger any person other than 

V:\l02CM771D6\202041706C-AC'OM-{SEAN RODNEY ORnl)~0 I .DOCX 

~,\ \~\ 
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1 3. Discovery Related to Stop Required Charge 

2 Third, Defendant cites to Hookerv. Eighth Judicial District Court, 130 Nev. 1189, 2014 

3 WL 1998741 (2019), to suggest the charges should be dismissed. Defendant Hooker was 

4 initially charged with alcohol DUI. Id. At the preliminary hearing the State filed an Amended 

5 Complaint adding a DUI drugs theory and Reckless driving. Id. The State insisted there was 

6 no additional discovery relevant to the DUI drugs charge. Id. However, during the preliminary 

7 hearing the State admitted a toxicology report demonstrating Hooker was under the influence 

8 of marijuana at the time of the charged offense. Id. The report was the only evidence of 

9 marijuana intoxication to support the DUI drugs theory and the State admitted it had not 

10 provided Hooker with the toxicology report. Id. The Supreme Court found the State acted 
,/ 

11 intentionally or recklessly and thereby violated its duty to act with hones~y; candor, and 

12 fairness. Id. The Supreme Court also noted that the proper remedy a!;he time of the 

13 preliminary hearing would have been a continuance rather than a dismissal. Id. However, 

14 because at the time the Nevada Supreme Court considered the matter it was already set for 

15 trial in District Court, the Nevada Supreme Court found the only remedy was dismissal of the 

16 DUI drugs theory. Id. 

17 The instant case is distinguishable from Hooker in several ways. First, the State in 

18 Hooker at one moment claimed there was no additional discovery for the DUI drugs charge, 

19 then later the same day attempted to admit additional discovery for the DUI charge which had 

20 never been provided to Hooker. Thus, the State was apparently in possession of the new 

21 discovery when it claimed there was no new discovery. Here, by contrast, the State has 

22 consistently been turning discovery over to defense counsel as soon as practically possible. 

23 Second, in Hooker, the only evidence of the DUI drugs charge was contained in the late 

24 disclosed report. Here, the Declaration of Arrest, which Defendant received at initial 

25 arraignment, contains the facts related to the Stop Required charge. The Declaration of Arrest -26 was in fact the only report the State had when it decided to add the Stop Required charge. , 

27 Thus, Defendant, unlike Hooker, can ascertain the basis for the Stop Required charge from 

28 discovery that was in his possession from his first appearance. Third, the Nevada Supreme 

8 
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o~P< 
on 10-28-2020 at approxinalely 0855 hrs I, De\,,_. • ..,~ Ozawa P#1531 was assisting Detective Upplsch in ~•A~be,y investigation that occu-red at the Marlow 
Apartments located at 981 Whitney Ranch Dri"'1 J Henderson, NV 89014. I was tasked with Interview{ ? victim (Louis Polanco DOB of 
the lnclclenl.' • . 

1 made contact with Louis at his apartment (1823) and asked Louis if he would speak with me inside my Deledive vehicle and he advised yes. I esc.orted 
Louis to my vehlde and he sat In the front passenger seal. I explained lo Louis that I wanted to talk lo him about v.tiat happened and that I was going to 
digitally record the interview. Louis gave consent for me to record the ln1ervtew. During Louis' Interview. I had to ask Louis to clarity details because Louis 
would give details out of chronologlcal order. 

Louis advised 1hal he first met the suspect. who he Identified as "Sean o• because he did no! remember Sean's las! name, on Sunday 10-2~2020 at 
approximately 2300 hrs when Sean came over lo his apartment with Louis' friend "Benny.• Louis stated that Benny lives out of town and had come to Nevada 
and contacted him through lnstagram and asked If Louis wanted to hangout. Louis told Benny yes, and Benny sakl he would come over to his apartment and 
they could hang out and Benny woU!d give Louis a tattoo. Benny came over with Sean on 10-25-2020 at approximately 2300 hrs and they aR hung out 
together and drank alcohol. Louis advised that Sean fel asleep and Benny wanted to leave and Louis told Benny that Sean could sleep at his apartment. 
Benny left Louis' apartment at approximately 0300 hrs on 10-26-2020. After Benny left, Louis went to bed and when Louis woke up later In the morning, Sean 
was already gone. Louis did not know when Sean left or where Sean went. 

Louis stated that he did no! have any contact with Bemy or Sean for !he rest of Monday (10-26-2020). Then on Tuesday (10-27-2020) between the hours of 
1400 to 1500 hrs, Sean came to Louis' apartment. Louis let Sean l11$ide his apartment and when Sean came In, he pulled up his shtt and Louis observed a 
gun In his waistband. Sean then tens Louis to sit down and to give him Louis' computer and cell phone. Sean then tells Louis that he wanted to erase the 
video on his cameras and told Louis It was illegal to record people. I asked Louis about the cameras and he advised that he has Cox Homellfe and he has a 
camera inside his room. Louis advised that Sean pulled his camera from Inside his room lo disconnect the camera. 

Mer a few minutes, Louis' son (Christian Polanco) came home and was crying. Louis advised that his son was aying because he had broken a glass bottle 
and some neighbors yelled al him. After some more lime had passed, Henderson Police knocked on Louis' apartment door. Sean told Louis to stay seated 
and Sean answered the door and spoke wllh Offioors. This Incident was documeoted under HPD Incident number HP201027000845. 

At approximately 1800 hrs, Louis advised that his girlfriend (Jessie Caracciolo DOB l came to the apartment Sean then told Louis to talk with him 
in Louis.' room and LOI.is walked into his bedroom v.ilh Sean. Sean asked Louis why Jessie was al his apartment, and Louis tokl him that she is his girlfriend. 
Sean !hen tells Louis to give him all his guns, and Louis puts a short barrel shotgun that belongs to Jessie and a handgun (Smith and Wesson Shield} that 
belongs to Loals-1n"tiand colored duffel bag. After LOUis packed the duffel bag, he walked out of the apartment~ Sean and put the dulfel bag In Louis' car 
(white Chevrolet Malibu) and Sean drove off with Louis' vehide. Louis advised that the white Chevrolet Maijbu belonged to a body shop that was loaning him 
the vehicle because the body shop was working on Louis' car (Gray BMW 3281). Louis also stated that prior to Sean stealing his car, Sean told him, "Don't call 
the cops or ru blow up your home.• This is why Louis did not call the Police right after the Incident occurred. 

Louis then called lhe Police later in the evening and Louis made contact v.ilh Police and a report was taken and documented under HPD report# 20-18989. 
Louis was then advised that If Sean returns, he needed to contact the Police right away and Louis advised okay. 

I asked Louis what was stolen from him. and he advised Iha! his cell phone, laptop, IMnchester Shotgun and a Smith and Wesson handgun. I asked Louis to 
describe Sean and he advised that Sean was a v.tilte male, approximately six foot In height, 200 lbs and had a shaved head. The last dothing description that 
Louis could remember was Sean was wearing a blue shirt. blue pants and a blue hoodie. Mer speaking with Louis, I talked to Detective LaPeer who was 
also assisting Detective Upplsch and Interviewed ChrisUan and Jessie. Detective LaPeer advised me of what Christian end Jessie staled, v.tiich was 
inconsistent \\1th Louis' statements. See Detective LaPeer's Interview narrative for exact details of the interviews. Detective La Peer stated that Jessie had 
advised that Louis had let Sean borrow his Chevrolet Malibu and had let Sean borrow his cell phone. 

I then spoke with Louis one more time outside his apartment. I advised Louis his statement was slightly different from Jessie's statement. I asked Louis why 
his statement would be different from Jessie's and he advised he did not know v.tiy. I asked Louis if he ever let Sean borrow his vehicle and cen phone and 
Louis staled no. Louis staled that he did lei Sean use his phone when he ftrSt met Sean end Sean used it to call unemployment. t advised LOUis that he first 
advised me that he met Sean on Sunday night al 2300 hrs, so the unemployment office would be closed and ha could not give a reason for letting Sean use 
his phone to call unel1')loyment on a day that it was closed. 

I asked Louis if he met Sean or Benny anywhere else prior to coming to his apartment on 10-25-2020 and he advised no. I asked Louis if he went anywhere 
during the past three days, and he advised that he had went to a Prs Bar on Saturday night and remembers talking to a female that night. I asked If Benny or 
Sean were at the bar and he advised no. Toe Interview was then ended with Louis and Detective LaPeer and I le~_ t~ ap_!'1!:fl~nt: 

Date: Officer: Subject 

12108/2020 TROTTER, BRANDONN Digital Investigation 

On 10/2812020 I. Detective B. Trotter#1533 was contacted by Defective K Upplsch #1710, regarding a request that I perform a digital analysis and 
examination for tile following isled cell phone. J was provided the cellular phone at approximately 1730 hours. I was additionally provided with a search 
warrant signed and approved by the Honorable Judge David S. Gibson of the Henderson Justice Court. providing authority for a search of the devl ce. 

Device: 
(1) Black LG Cellular Phone - Model: LM-O710MS - Serial Number: 903CYGW293903 • IMEI: 352439102939034 

The cellular device, and later It's SIM card, were connected to a Cellebrite Universal Forensic Extraction Device (UFED) for PC utmzing forensically accepted 
techniques, and the data was acquired from them. 
The following phone number was reported by the devices: 
(1) 17026650927 

After acquiring the data, I subsequently booked the device into !he Henderson Police Department Evidence Vault on 10/29/2020 at approximately 1859 hours. 

A portable forensic reporting application was later generated for the device by a CeBebrite Physical Analyzer software program. A copy of lhe reporting 
application was subsequenUy provided to Detective Llppisch for review and further investigation. · 

A copy of the above-mentioned data v.ill be maintained on a locked, Isolated end air gapped, external Computer Crimes Evidence Storage System at the 
Henderson Police Department Maln Station. 

Documentation of lhe device examined will be later uploaded to the Henderson Police Department Digital Evidence Database. 

DR# 20-18994 11 of 11 12/9!2020 9:13:30 AM 
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f.,,-:;'-f ~,- - <..:.....,.,, ·..:. c·;i 

on 10/28120, 1 Detective K. LaPeer #1446 assisted Del K Uppisch #1710 with a robbery investigation. I was tasked with conducting Interviews with witnesses ,. 
or family members of the v.ctlm. . . . . • . • . • . . . . , . p/ 
At 0853 hours, I conducted a recorded lnterv1eww11h Jessre Caracciolo (DOB 7/11/81) who Is the victims girlfriend. Jessie ad\'lsed Iha! she amved at Louis s 1t - · 
apartment at 1830 hours and was greeted al lhe door by Sean and Christian, and that Sean asked, "'Why are You Here". Jessie stated that Louis looked at her 
and she could fell s!'mething was wrong, but that Sean asked Louis to go to his bedroom and they did. 

Jessie stat@d that she sat at the dining room table while Sean and Louis entered his room. I asked if Sean was armed and she stated that he was noL Jessie 
advised that Louis and Sean emerged from the bedroom with Sean holding a large greeo duffel bag and Sean left the apartment at approximately 1900 hours. _,,,,,--......._---. _____ _ 
After Sean left, Jessie advised thii\ Louis told her he was robbed In the bedroom and that Sean had an unknown weapon on him. Louis advised Jessie that 
inside the green duffel b~ her shotgun, Louis's handgun, and his laptop. Jessie stated that Sean threatened to harm Louis's family 11 he called the police. 
Jessie stated that Louis was nervous as they talked for several hours trying to convince him to call the poBce. 

Jessie stated' that she did her own research and located a rap sheet for Sean and realized he was a bad guy. Jessie stated they called the police around 2230 
hours. Jessie then stated that Sean took Louis's car that night as well. 

At 0700 hours, Jessie advised that Sean returned to the apanment and knocked° on the d:Or. That Louis called the police and he and Jessie took cover in his • , ~.--J· 
son's room Christian. Jessie was unable to give a ~~~le a~~~ _f~r ~Y a_ person that just robbed her bOyfriend and stole his car, would return in the morning. ( " 

Jessie daimed to have very little knowledge of Sean other than seeing him sleeping on Louis's couch a few days prior and this incident In question. I ended 
the interview at this point 
I then conducted a r~ Interview With Christian Polanoo (DOB 12/1/08) who Is the son to Louis. Christian advised that Sean did not live at the apartment 
like Sean was claiming, buCClifiilllitfTiicvlsed·tnat Sean has been at the apartment for the last ltlree days, end furthermore that he and Louis met Sean 
approximately 10 days ago. 
Christian advised that his father seemed ~nxlous and nervous whlle Sean was at the house the night of the lneldent, but stated that ii was normal practice that 

• 1 ,,,;i!; and Se.an would cnt~r Louis's bedroom and talk and nang out In there. 

Ch<islian advised lh,J! he i;kej Sean and considered hlm a friend, stating thal lfl,ey ,;1ayed lootbali a iew iirm:s. (,,nn:;tian v,.;s ln€: f1 ;;:,,c,,~1,. a;,,~.it .:,·; i,;~~j ,:,,;, ::-,.: 
night before end Cnristian stated that his fa~~ ~idn't tell him anything related tu th9 rObbery. 

Christian then advised that he was steeping In his room when Sean returned to the apartment the following morning. 

Christian stated that his falherwas robbed or $10,000 last year where a male susp>:!ct had access to his debit card and would gamble with Louis's money. 

J asked Christian if Louis had any problems wi1h Sean recently and he stated, "Yes··. Christian advised that Sean would keep turnirVJ off the camera on their 
front door and has stolen a wine bottle. Christian stated that he and Louis would IP.ave Sean at the apartment occasionally. 

Christian advised that Sean could borrow his dad's car that Jessie claimed wa~ !irilen. Christian advised that Sean would drive the car for a couple of days 
before he returned it. Christian then stated that Sean has access to Louis's cellulnr pho(1e and his banl< accounts as well. II became evident that Sean was 
IT!9&.£.l'Afti!!nd .. lllana s,_uspect who ~tied a robbery. ·- ' 
jessle then staled th~E!°ari fliJd' access to Louis's Navy Credit Union and USAA credit union accounts. Jessie advised that last night they called and put a 
stop to his accounts. Jessie stated that several charges were found on Louis's account on 10/25 and 10/26.' · 

f It was clear that Louis's laptop was not stolen when Sean left with the green duffel bag as it was now learned Sean had Louis's laptop since Monday. Jessie 
advised that Louis also gave Sean his cell phone because Sean needed a phone. Jessie stated Sean has had the phone since al least Tuesday. 

Dale: 

10/29/2020 

Officer: 

LAPEER, KEVIN 

Subject 

Search warrant narrative 

On 10129120, I Detective K. LaPeer #1446 was assisting Del. K. Lipplsch #1710 with a potential robbery investigation. Del. Uppisch authored search warranls 
for a large tan duffel bag as well as a white Che\ll'olel Malibv. The search warranls were reviewed by a district attorney and signed by a Henderson Justice 
court judge. 

~~-~?_oo hours, I executed lhe search warrant on the tan duffel bag. The followir,i; items of evidence were located and documented on the search warrant 
·~ - tt ,. 

1. Black "Fuel• motorcyde helmet 
2. Model 12 .. 20-gauce Wnchester shotgun. SIN 1291469 
3. Federal .20~auge anvnunilion HI-Brass (25) rive shells 
4. Sureflfe tacllcal flashnght with mount 
5. Vice grips 
6. Lenovo laptop SIN YD05BV4H 
7. Grace USA chlsellool 

All items were photographed by Detective D. Ozawa #1531 and later uploaded Into digital evidence. I then properly booked all evidence In 1he main station 
vault A copy of lhe search warrant return and sealing order were left Inside the duffel bag. 

At approximately 1400 hours, Detective Lynaugh #1554, CSA D. Proietto #2147 and I executed the search warrant on the white Malibu bearing NV Body Shop 
6528. CSA Proietto processed the vehide for forensic evidence and d0a.1mented the vehicle with photographs. The following items of evidence were 
recovered: 

1. DNA swabs from steering wheel 
2. Drivers door, rear view mirror possible latent prinl lifts 

A copy or the search warranl return and sealing order were left on lhe passenger seat?' the vehicle. The vehide will be returned to the victim. 

DR# 20-18994 8 of 11 12/9/2020 9:13:30 AM 
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a nongovernmental agent. Id. The challenge is limited to reckless disregard or deliberate falsity 

of the affiant. Id. 

Defendant alleges Detective Lippisch intentionally withheld crucial information which 

impeaches Louis Polanco's initial report of a robbery. Specifically, Defendant says Detective 

Lippisch should have included Jessie Carcciolo's statement that she did not see a gun or 

witness a robbery. Defendant must have missed two (2) entire paragraphs of the affidavit 

dedicated to explaining Mr. Polanco's and Mrs. Carcciolo's statements, including that Mr. 

Polanco said Defendant displayed a firearm and took property while Ms. Carcciolo said she 

did not see a firearm and did not realize a robbery occurred. See, Defendant's Exhibit 2, 

Affidavit, p.1-2. Further, the State notes that even assuming the summary of Ms. Caracciolo1s 

statement is comprehensive and accurate, the fact that she did not see a gun or a robbery does 

not preclude the occurrence of a robbery in another room. 

Further, Defendant alleges Detective Lippisch should have included the information 

that Mr. Polanco admitted he lent Defendant his car and cell phone. Defendant fails to meet 

_his burden for an evidentiary hearing under either prong of Franks. The absence of the later 

revelation that Mr. Polanco may ha':'~. on some prior date allowed Defendant to borrow his 

phone or car is not a material deliberate falseh?_?_d _ t_~.a~ ~ffects .t~obable cause. Regardless of 

whether Mr. Polanco pre~ously allowed De(epdant to use ~~s car and cell phone, the totality 

of evidence leading up the search warrant su ort a findin of probable cause that he would 

be in possession of evidence related to a robbery. 

Officers had Mr. Polanco's statement that Defendant threatened him with a firearm and 

took his property, to include a tan duffle bag containing firearms. While Ms. Caracciolo 
---- --

indicated she did not see a firearm and did not realize a robbery occurred, she indicated 

Defendant and Mr. Polanco were in another room together and she felt something odd was 

happening. Ms. Caracciolo then saw Defendant leave the apartment with the bag in question. -- - ~- - --
Moreover, the witnesses reported in the call to police that Defendant was outside the apartment 

in a white Malibu. Police responded and in fact found Defendant in a white Malibu. When 

officers attempted to stop Defendant he fled the scene, refused to stop despite officers' lights 

6 
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OPPS 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #00 I 565 
NOREEN DEMONTE 
Chief Deputy District Attorney 
Nevada Bar #008213 
200 Lewis A venue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

Electronically Filed 
10/1/202111:03 AM 

8 CLARKCOUNTY,NEVADA 

9 THE STATE OF NEV ADA, 

l O Plaintiff, 

11 -vs- CASE NO: C-20-352701-1 

12 SEAN RODNEY ORTH, 
#6111549 DEPTNO: VI 

13 

14 

15 

16 

17 

18 

19 
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23 

24 

25 

26 

27 

28 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO SUPPRESS 

DATE OF HEARING: 1011212021 
TIME OF HEARING: 11:00 AM 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through NOREEN DEMONTE, Chief Deputy District Attorney, and hereby 

submits the attached Points and Authorities in Response to Defendant's Motion to Suppress. 

This Response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

II 

II 

II 

II 

II 

. ·, ~ 
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1 POINTS AND AUTHORITIES 

2 STATEMENT OF THE CASE 

3 On November 5, 2020, Sean Rodney Orth ("Defendant") was arraigned on one count 

4 of Possession of a Firearm by Prohibited Person (Category B Felony). Defendant invoked his 

5 6th amendment right and requested to represent himself with the public defender appointed as 

6 stand by counsel. A Faretta canvas was conducted, and Defendant's request was granted. A 

7 preliminary hearing was scheduled for November 17, 2020. Id. On November 17, 2020, the 

8 State filed a Motion to Continue because both Detectives D. Ozawa and K. Lapeer were 

9 unavailable. See, Defense Exhibit A p. 34-36. The Court granted the continuance and 

10 rescheduled the hearing for December 3, 2020. The State also filed an Amended Criminal 

11 Complaint adding Count 2: Stop Required on Signal of Police Officer (Category B Felony). 

12 On December I, 2020, Defendant filed several motions, including two (2) Motions to 

13 Dismiss Charges. While the titles of the Motions are the same, the substance differed. One 

14 Motion to Dismiss focused mainly on alleged problems with the State's Motion to Continue. 

15 See, Defense Exhibit A p. 17-37. 

16 Prior to the December 3, 2020, preliminary hearing Defendant was transported to 

17 Nevada Department of Corrections (''NDOC"). Due to Covid-19 quarantine issues, Defendant 

18 was not transported to Court for the December 3, 2020, hearing. As such, the Court 

19 rescheduled the hearing for December 9, 2020. 

20 On December 9, 2020, the Court heard and denied Defendant's Motions to Dismiss. 

21 At that time, the preliminary hearing was held. After the preliminary hearing, Defendant 

22 claimed that the State could not proceed on Count 2 as Defendant was charged with and had 

23 already pled guilty to Resisting a Public Officer. The Court denied Defendant's motion to 

24 dismiss Count 2 and Defendant was bound over on all charges. 

25 On December 18, 2020, Defendant was arraigned in District Court and pled not guilty. 

26 On February 3, 2021, Defendant filed a Petition for Writ of Habeas Corpus. On February 19, 

27 2020, the State filed the State's Return to Writ of Habeas Corpus . 

28 // 

2 \1~ 
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1 On March 16, 2021, Defendant requested the Public Defender be appointed as counsel 

2 as he no longer wished to represent himself. On March 30, 2021, Defendant waived his right 

3 to a speedy trial. Additionally, at that time the Court denied Defendant's pro per Writ and 

4 defense counsel was given time to file a supplemental Petition for Writ of Habeas Corpus 

5 ("Petition"). On April 20, 2021, Defendant filed a Supplemental Petition which was denied 

6 on June 1, 2021. 

7 On July 29, 2021 , Defendant was granted leave to represent himself. 

8 Defendants filed a Motion to Dismiss on September 13, 2021, another fyiotion to 

9 Dismiss, Petition for Writ of Habeas Corpus, and the Instant Motion to Suppress on September 

10 The State's response to the instant Motion follows . 

11 

12 STATEMENT OF THE FACTS 

13 On October 28, 2020, Henderson Police Officer Alex Nelson ("Officer Nelson") 

14 responded to 981 Whitney Ranch Drive, in reference to a call about a subject in possession of 

15 a firearm and a potential robbery that had occurred the night before. Preliminary Hearing 

16 Transcript ("PHT") p. 39-40. When Officer Nelson arrived other officers inside the complex 

17 advised that they had eyes on a vehicle which was failing to yield to them. PHT p. 42. Officer 

18 Nelson could hear sirens activated in the background. Id. At that time, Officer Nelson 

19 positioned his patrol vehicle in front of the exit and entrance gate of the complex, to block the 

20 path of the vehicle. PHT p. 43. Eventually Officer Nelson saw a Chevy Malibu ("the car") 

21 heading in his direction. Id. He observed the car make a left tum and accelerate at a high rate 

22 towards his location. PHT p. 43 . Following directly behind the car were two clearly 

23 identifiable police vehicles with their red and blue light and sirens activated. PHT p. 43-44. 

24 Officer Nelson had to move away from his patrol vehicle to the side of the gate so he would 

25 not be injured. PHT p. 44. Defendant had accelerated after the turn and was picking up speed, 

26 in such a way that made Officer Nelson concerned enough to get out of the way. PHT p. 60. 

27 Defendant was driving in such a way that Officer Nelson had concerns that Defendant might 

28 cause injury to property or someone in the area. Id. Eventually the car stopped, and Defendant 

3 \11 , 
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exited from the driver's door. PHT p. 45. The car continued to move forward until it hit the 

2 gate, it appeared as it had not been placed in park. Id. The officers that were pursuing 

3 Defendant exited their vehicles and issued commands for Defendant to stop. PHT p. 46. 

4 Officer Nelson recognized the officers as Officer Hehn, Officer Brink, and Officer Duffy. PHT 

5 p. 47. Officer Nelson saw Defendant place a brown duffle bag ("the bag") on top of a wall 

6 that separated the apartment complex and the street and saw Defendant jump over that wall 

7 with the bag. PHT p. 48. A foot pursuit was initiated, and Officer Nelson ran towards 

8 Defendant. Id. Defendant continued to run as officers were issuing him commands to stop. 

9 Id. Once Officer Nelson got close enough, he attempted to deploy his taser, which was 

10 ineffective. Id. Officer Nelson lost footing and fell, as he got up saw that another officer had 

11 Defendant on the ground. PHT 49. 

12 Henderson Police Department Detective Karl Lippisch ("Detective Lippisch") arrived 

13 on scene and contacted Defendant, who was sitting in the back of a patrol car. PHT p. 84-85. 

14 Initially Defendant did not want his Miranda rights to be read to him, that way any statements 

15 made by him would be inadmissible. PHT p. 85. After being told by Detective Lippisch that 

16 he would not speak to Defendant without reading him his Miranda rights, Defendant agreed 

17 to have his Miranda rights read to him. Id. However, Defendant did not want the interview 

18 to be recorded. PHT p. 86. Defendant stated that initially he thought the patrol cars were in 

19 the apartment complex for a different purpose. PHT p. 86-87. However, Defendant realized 

20 they were attempting to stop him, but he refused to stop. PHT p. 87. Defendant admitted that 

21 he attempted to evade and flee to try to get away. Id. Defendant stated that he believed he was 

22 being set up for something in the bag. Id. Defendant claimed he did not know the contents of 

23 the bag. PHT p. 87-88. Ultimately Detective Lippisch obtained a search warrant for the bag. 

24 PHT p. 90. He took the bag from the scene to the police station and secured it. PHT p. 91. 

25 Henderson Police Department Detective Kevin Lapper (''Detective Lapeer") executed the 

26 search warrant on the bag. PHT p. 64. Inside the bag he located a .20-gauge Winchester 

27 shotgun. PHT p. 66. 

28 // 
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ARGUMENT 

2 In the Instant Motion, Defendant merely refiled the same motion that was denied by 

3 Henderson Justice Court on December 9. Defendants 's motion here must also be denied. 

4 Defendant makes two (2) claims related to search and seizure issues. First, Defendant 

5 alleges police improperly arrested him without a warrant. Second, Defendant alleges 

6 Detective Lippisch withheld material information affecting the probable cause determination 

7 in the warrant affidavit. Defendant's claim lacks merit and must be denied. 

8 With regard to Defendant's first claim, it is well settled that police are lawfully 

9 permitted to arrest an individual without a warrant so long as probable cause exists. Defendant 

10 seems to be claiming that all evidence must be suppressed because Defendant was arrested 

11 without a warrant. This is not the law. Only two circumstances would require a warrant to be 

12 obtained for an arrest. Neither of those situations apply to the instant case. Defendant was 

13 not arrested inside his home (which would require a warrant under Payton v. New York, 445 

14 U.S . 573, 100 S.Ct. 1371 (1980)), nor was Defendant arrested within the home of a non-

15 consenting third party's home (which would require a separate warrant under Steagald v. U.S. 

16 451 U.S.204, 101 S.Ct. 1642 (1981). 

17 Probable cause is sufficient for a lawful arrest in a public place, even if the arresting 

18 officer had time to obtain an arrest warrant. U.S. v. Watson, 423 U.S. 411, 96 S.Ct. 820 (1976). 

19 Moreover, the officer conducting the arrest need not have knowledge of each and every single 

20 fact included in probable cause if, as in this case, collectively he and other officers involved 

21 in the investigation possessed probable cause. Doleman v. State, 107 Nev. 409, 812 P .2d 1287 

22 (1991); see also Whitley v. Warden, 401 U.S. 560, 91 S. Ct. 1031 (1971) (establishing the 

23 "fellow officer rule"). Defendant's arrest was completely valid . 
...__ ··----- ----- -

24 Next, Defendant claims that the warrant is invalid. Search warrants must not issue 

25 absent a showing of probable cause. U.S. Const. Amend IV; N.V. Const. Art. I, § 18; NRS 

26 179.045. Probable cause requires trustworthy facts and circumstances which would cause a 

27 person of reasonable caution to believe that it is more likely than not that the specific items to 

28 be searched are seizable and will be found in the place to be searched. State v. Sample. 134 

5 ,~q 
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Nev. 169, 414 P .3d 814 (20 I 8), citing Keesee v. State, 110 Nev. 997, 879 P.2d 63 (1994). Id. 

While generally not admissible at trial, a suspect's criminal history, including arrests and 

convictions, is a practical consideration of everyday life that may be considered for probable 

cause deteimination. U.S. v. Harris, 403 U.S. 573, 91 S.Ct. 2075 (1971). 

The probable cause showing must be based on truthful statements set forth by an affiant 

presenting facts to a magistrate. Franks v. Delaware, 438 U.S. 154, 98 S.Ct. 2674 (1978). As 

to the definition of "truthful", the Supreme Court specifically explained -

"This does not mean 'truthful' in the sense that every fact recited in the warrant 
affidavit is necessarily correct, for probable cause may be founded upon hearsay 
and upon infonnation received from infonnants, as well as upon infonnation 
within the affiant's own knowledge that sometimes must be garnered hastily. 
But surely it is to be 'truthful' in the sense that the information put forth is 
believed or appropriated accepted by the affiant as true." 

Id. at 165. Where the affidavit includes deliberate falsehoods or statements made with reckless 

disregard for the truth, and but for such statements, probable cause would be lacking, the 

resulting search warrant is voided, and any evidence obtained therefrom excluded. Id. 

Defendants alleging a search warrant contained falsehoods or misrepresentations must 

meet two (2) conditions to warrant an evidentiary hearing - 1) the defendant must make an 

allegation, accompanied by an offer of proof, of a deliberate falsehood or reckless disregard 

for the truth included within the affidavit; and 2) but for the statement that is the subject of the 

alleged falsity or reckless disregard, the warrant lacks probable cause. Id. at 171-72. Where 

the alleged falsity or reckless is disregard is related to a material omission, the defendant must 

show that had the omitted information been included in the application probable cause would 

have been defeated. U.S. v. Cokley-Johnson, 899 F.2d 297 (4th Cir. 1990). Ifa defendant does 

not meet both conditions, he is not entitled to a hearing and the motion must be summarily 

denied. Id. 

As to the first prong, the deliberate falsehood or reckless disregard for the truth, the 

defendant must show the affiant entertained serious doubts with regard to the truth of the 

search warrant's allegations. Pamieri v. Clark County, 131 Nev. 1028, 367 P.3d 442 (2015), 

internal citations omitted. Alternatively, the defendant may claim the affiant deliberately 

6 l'i·-n I ; f;;J' 
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withheld the truth based on circumstances evincing obvious reason to doubt the veracity of the 

allegations in the search warrant affidavit. Id. Conclusory assertions and allegations of 

negligence or innocent mistake are not sufficient to warrant an evidentiary hearing. Id. 

Moreover, a defendant attacking a search warrant affidavit cannot rely on false statements of 

a nongovernmental agent. Id. The challenge is limited to reckless disregard or deliberate falsity 

of the affiant. Id. 

Defendant alleges Detective Lippisch intentionally withheld crucial information which 

impeaches Louis Polanco's initial report of a robbery. Specifically, Defendant says Detective 

Lippisch should have included Jessie Carcciolo's statement that she did not see a gun or 

witness a robbery. Defendant must have missed two (2) entire paragraphs of the affidavit 

dedicated to explaining Mr. Polanco's and Mrs. Carcciolo's statements, including that Mr. 

Polanco said Defendant displayed a firearm and took property while Ms. Carcciolo said she 

did not see a firearm and did not realize a robbery occurred. See, Defendant's Exhibit 2, 

Affidavit, p.1-2. Further, the State notes that even assuming the summary of Ms. Caracciolo's 

statement is comprehensive and accurate, the fact that she did not see a gun, or a robbery does 

not preclude the occurrence of a robbery in another room. 

Further, Defendant alleges Detective Lippisch should have included the information 

that Mr. Polanco admitted he lent Defendant his car and cell phone. Defendant fails to meet 

his burden for an evidentiary hearing under either prong of Franks. The absence of the later 

revelation that Mr. Polanco may have on some prior date allowed Defendant to borrow his 

phone or car is not a material deliberate falsehood that affects probable cause. Regardless of 

whether Mr. Polanco previously allowed Defendant to use his car and cell phone, the totality 

of ~vidence leading up the search warrant support a finding of probable cause that he would -~--- ~----- --..... _ ... ..... _____ _ 

be in possession of evidence related to a robbery:··· 
r "· . 

Officers had M~:--Polanco's statement th~t Defendant threatened him with a firearm and 

took his property, to include a tan duffle bag containing firearms. While Ms. Caracciolo 

indicated she did not see a firearm and did not realize a robbery occurred, she indicated 

Defendant and Mr. Polanco were in another room together and she felt something odd was 

7 
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happening. Ms. Caracciolo then saw Defendant leave the apartment with the bag in question. 

Moreover, the witnesses reported in the c~~ that Defe~ant was outs1fuhe ap~nt 

in a white Malibu. Police responded and in fact found Defendant in a white Malibu. When 

officers attempted to stop Defendant he fled the scene, refused to stop despite officers' lights 

and sirens, crashed the vehicle into a gate, fled on foot while carrying a tan duffle bag matching 

that described as stolen by the witnesses, continued ignoring officers ' commands to stop until 

they tased and physically restrained him. 

While Detective Lippisch and the reviewing Court were aware of Defendant's claim 

that he was completely innocent and had no idea what was in the bag such is not persuasive 

enough to negate the exculpatory inference created by his flight when police attempted to stop 

him. Defendant's version of events is especially questionable as he refused to be recorded, is 

a multiple time convicted felon for similar crimes, and is currently on supervision with the 

Department of Parole and Probation. 

In light of the foregoing , Defendant cannot demonstrate Detective Lippisch 

intentionally made a material omission in failing to state he subsequently learned Mr. Polanco 

may have let Defendant borrow his phone or car on a prior occasion. Further, Defendant cannot 

show that, had such information been included in the warrant affidavit that probable cause 

would have been defeated. 

Defendant is therefore not entitled to a hearing on the matter and the Motion must be 

summarily denied. 

DATED this lfil day of October, 2021. 

Respectfully submitted, 

STEVEN 8. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY Isl Noreen DeMonte 
NOREEN DEMONTE 
Chief Deputy District Attorney 
Nevada Bar #008213 
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CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this I st day of 

October, 2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

SEAN RODNEY OR TH, #96723 
HIGH DESERT ST ATE PRISON 
PO BOX 650 
INDIAN SPRINGS, NV 89070 

BY Isl E. Del Padre 
- E. DEL PADRE .... .--------------

Secretary for the District Attorney's Office 

28 ND/ed/GCU 
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Office of the Public Def ender 
309 S. 3rd Street • Las Vegas NV 89101 

(702) 455-4685 · Fax (702) 455-5112 

Darin F. Imlay, Public Defender 

F. Virginia Eichacker. Assistant Public Defender · Jason Frierson, Assistant Public Defender 

September 21, 2021 

Sean Rodney 011h, #96723 
High_ Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89070 

RE: State of Nevada v. Sean Rodney Orth 
Case No. C-20-352701-1 

Dear Mr. Orth: 

Enclosed herein please find a copy of the discovery materials we have received regarding 
your case. DO NOT SHOW YOUR DISCOVERY TO ANYONE EXCEPT YOUR 
ATTORNEY. Remember this is confidential material prepared strictly for you. 

Your discovery includes the following things (though they may not be in that order when 
mailed to you) as they were labeled and provided to our office: 

1. Booking Custody Record and Declaration of Arrest 
2. Custody Records for Ex-Felon in Possession of a Fireann and Resisting Arrest 
3. Declarations of Arrest for both charges 
4. HOM pictures 
5. Condratovich pictures 
6. Suspect at HOC pictures 
7. Vehicle pictures 
8. ALM I I pictures 
9. Lab processing pictures 
I 0. Vehicle at scene pictures 
Ii.CAD 
12. CCDC Records through 11/30/20 
13. L. Polanco & J. Caracciolo transcripts I 0/28/20 
14. CSA - jail 
15. CSA - vehicle 
16. Digital Extraction 
17. JC Search Warrant 
18. Evidence Impound Report - DNA 
19. Evidence Impound Report- Vehicle 
20. Gia Carlyn voluntary statement 
21. Incident report - Lippisch 
22. Incident report - Zell 

PA- 53 'if 
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23. J. Caracciolo transcripts 
24. J. Caracciolo voluntary statement 
25. Lab processing report 
26. Latent prints report 
27. L. Polanco Transcripts (I) 
28. L. Polanco Transcripts (2) 
29. L. Polanco Voluntary statement 
30. NCIC guns 
31. NCIC vehicle 
32. Parole violation report 
33. Request for Digital Extraction 
34. Search Warrant Affidavit 
35. Tow Receipt 
36. Unknown report- car 
37. Unknown report - stolen car 

See also court minutes from district court as well as the witness notices already filed in this 
case by the District Attorney. 

/kmg 

Enclosure 

Sincerely, 

DARIN F. IMLAY 
CLARK COUNTY PUBLIC DEFENDER 

Kara M. Gaston 
Deputy Public Defender 
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CASE NO. C352701-1 

IN THE JUSTICE'S COURT OF HENDERSON TOWNSHIP 

COUNTY OF CLARK, STATE OF NEVADA 

STATE OF NEVADA, 

Plaintiff, 
vs. 

SEAN RODNEY ORTH, 

Defendant. 

CASE NO. 20CRH001571 

REPORTER'S TRANSCRIPT 

OF 

CONTINUATION OF PRELIMINARY HEARING 

BEFORE THE HONORABLE SAMUEL G. BATEMAN 

JUSTICE OF THE PEACE 

TUESDAY, NOVEMBER 17, 2020 

APPEARANCES: 

For the State: ERIKA MENDOZA 
Chief Deputy District Attorney 

For the Defendant: IN PROPER PERSON 

Standby Counsel: KARA SIMMONS 
Deputy Public Defender 

Reported by: Lisa Brenske, CCR #186 
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HENDERSON, NEVADA, NOVEMBER 17, 2020 

* * * * * * * * * * * * 

THE COURT: Sean Orth, 20CRH1571. 

On the preliminary hearing calendar. Is 

it on or off? Is that yours, Miss Simmons? 

MS. SIMMONS: Your Honor, apparently our 

office was appointed as standby counsel. Mr. Orth did 

a Faretta motion and he was allowed to represent 

himself. But I have been assisting him, and the 

district attorney provided me with the motion that I 

provided him this morning. 

THE COURT: Okay. 

MS. MENDOZA: Your Honor, that's correct. 

I also filed an amended criminal complaint adding stop 

required on signal of a police officer which I provided 

to Miss Simmons last week. 

THE COURT: Okay. So I didn't realize 

this. So hang on one second. 

Is it Mr. Orth? 

THE DEFENDANT: Yes, sir. 

THE COURT: Looks like you decided you 

wanted to represent yourself; is that correct? 

THE DEFENDANT: Yes, your Honor. 

2 
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THE COURT: And they appointed the public 

defender as standby to help out. 

THE DEFENDANT: Yes, sir. 

THE COURT: Have you had any contact 

with -- I don't want you to tell me what you talked 

about. Have you been in communication with 

Miss Simmons? 

THE DEFENDANT: Yes, sir. 

THE COURT: Miss Mendoza, were you in 

communication with Miss Simmons about the continuance? 

MS. MENDOZA: Your Honor, I didn't learn 

that I was going to need the continuance until after I 

talked to Miss Simmons yesterday at which point I knew 

she wasn't going to be able to get ahold of Mr. Orth 

again. So I just gave her the Hill motion this 

morning. 

THE COURT: So what's happened this 

morning, Mr. Orth, it looks like the DA's office is 

filing an amended criminal complaint. Do you have a 

copy of that? 

THE DEFENDANT: I do. 

THE COURT: And you added a stop required; 

is that right? 

MS. MENDOZA: Yes. 

THE COURT: So it looks like they added 

3 
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Count 2. And then they also filed a motion to continue 

the preliminary hearing. 

So it looks like you're missing Mr. Lapeer 

and Mr. Ozawa; is that correct? 

MS. MENDOZA: Correct. 

THE COURT: Do you have a copy of the 

motion? 

THE DEFENDANT: I do, sir. 

THE COURT: Looks like scheduling 

conflicts. One is in training and one is actually out 

of the jurisdiction. Do you have any opposition to the 

motion at this point, Mr. Orth, or did you want to 

communicate with Miss Simmons a little bit this 

morning? 

all? 

respond. 

Did you have a chance to talk to him at 

MS. SIMMONS: I did. 

THE COURT: You did talk to Miss Simmons? 

THE DEFENDANT: Yes. And I'd like to 

THE COURT: Go ahead. 

THE DEFENDANT: The Nevada Supreme Court 

made it clear in Sheriff Nye County versus Davis which 

I have a copy for you, your Honor. 

THE COURT: Do you have a copy of this, 
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Ms. Mendoza? 

THE DEFENDANT: I apologize. I just 

received a copy from my attorney so I didn't get a 

chance to give it to Miss Mendoza. 

THE COURT: Off the top of my head I'm not 

familiar with it. What's your argument based on this 

case? 

THE DEFENDANT: Well, here is the 

argument, your Honor. First I would like to address 

the motion for continuance. 

THE COURT: That 1 s what I want you to 

address. 

THE DEFENDANT: Under Nevada Supreme Court 

stated in Nye County versus Davis that in order for a 

preliminary examination to be continued, the prosecutor 

has the obligation of making a motion within five days 

under NRS 178.478 and/or the requirements of Hill 

versus Sheriff which I'm sure the Court is familiar 

with. 

THE COURT: That's what this motion is. 

So their argument is this motion is based on Hill. 

THE DEFENDANT: I don't mean to interrupt. 

THE COURT: No, no. Go ahead. 

THE DEFENDANT: So she's making a Hill 

motion. The problem is, your Honor, she can't satisfy 

5 



AA002045

:55AM 

:SSAM 

:56AM 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

:56AM 15 

:56AM 

:56AM 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the Bustos section of it -- the Bustos part of it. 

Our Supreme Court has said that DCR 14 of the District 

Court does apply in preliminary examinations and that 

the district attorney is required to show cause to make 

motion on short notice. The district attorney just 

said she was not aware of the unavailability of these 

witnesses until the 16th I believe which was 

yesterday, but her affidavit that she has sworn to on 

Page 3, line 11 says that on November - - if I may read 

it into the record? 

THE COURT: You got it. She says on 

November 12th she learned one witness and then on 

November 16th she learned the other witness. 

THE DEFENDANT: Correct. So she could 

have filed a motion on the 12th and we would have had 

five days and I could have answered. Today is the 

17th. So she hasn't shown good cause for that witness. 

She's now saying that on November 16th yesterday 

Officer Ozawa informed the undersigned that he is 

unavailable for the preliminary hearing and he will be 

out of town on vacation. He was not out of town on 

vacation as of yet. 

Your Honor, these officers have accused me 

of a crime that I did not commit. 

representing this case. 

I'm fully capable of 
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THE COURT: And I have no problem letting 

you represent yourself, Mr. Orth. 

THE DEFENDANT: Please, I'm not trying to 

impress the Court or the district attorney. I'm just 

trying to state that in the first instance she said 

that she did not have notice until the 16th and which 

is contradicted by the fact that she could have filed a 

motion on the 12th . And she could have then asked if 

Mr. Ozawa was available and could do it himself. So 

she has not shown good cause to file a motion on short 

notice and therefore these charges should be dismissed 

with prejudice as the Nevada Supreme Court found in 

Sheriff Nye County. 

I would like to add one last minor thing, 

your Honor, if you don't mind. 

THE COURT: Go ahead. 

THE DEFENDANT: If these officers are 

going to plan that their vacation is more important 

than my sitting in custody and lockdown in a COVID 

facility, I would say that that also is not cause to 

accuse me of a criminal accusation and bring it before 

this Honorable Court and then at the very last second 

say, oh, I'm going to be . on vacation but I haven't left 

yet. Unfortunately, your Honor, I think that the 

officer may, and I do not mean to disrespect any 
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officer, he may have continued his vacation maybe by 

one day since he's making these allegations against me. 

I do not think there is good cause. 

And further she has not stated a 

difference between what these officers would have 

testified to and their value to the preliminary 

examination which would be part of her cause shown. 

else? 

THE COURT: Okay. Do you have anything 

THE DEFENDANT: No, sir. On that motion. 

THE COURT: What's your other motion? 

THE DEFENDANT: Same issue. We have a 

motion to amend the criminal complaint. Objection. 

She could have filed this amended complaint with five 

days' notice. Again she did not file it. She's trying 

to give me a surprise motion now. I've already pleaded 

to obstruct resist based upon the plea. So the now 

evade will be a double jeopardy claim and I would just 

like to -- excuse me. 

THE COURT: I'm going to have you sit down 

for one second. There's a lot going on. 

Do you need to get anywhere else, Miss 

Mendoza, or can you hang around? 

MS. MENDOZA: No, I can. 

THE COURT: I will give you these to 
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respond. Sounds like it'll take a little bit of time. 

(Other matters heard.) 

back. 

THE COURT: Back to Mr. Orth. 

Ms. Mendoza, you have the case there? 

MS. MENDOZA: Yes. Do you want it back? 

THE COURT: Yes, I do actually want it 

Can you tell me what your response first 

is to Mr. Orth's arguments? Let me see if I can't 

narrow it a little bit. Looks to me from your motion 

that you're alleging that both Detective Ozawa and 

Detective Lapeer could probably testify to the 

allegation that they located the firearm in relation to 

the defendant; is that correct? 

MS. MENDOZA: I need one or the other. 

THE COURT: One or the other. So either 

one of those two can testify. And so it looks to me 

like what you've written here is that you first learned 

from Lapeer on the 12th and so you probably didn't 

file a motion at that time because you assumed 

Detective Ozawa could also do it, you didn't need 

Lapeer if Ozawa showed up. But now then on the 16th 

you found out that Detective Ozawa was out of town. 

You also wrote in here that he will be out 

town and I think Mr. Orth was concerned about whether 
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he was out of town today. 

MS. MENDOZA: Well, when I talked to Mr. 

Ozawa -- sorry, I'm looking at our conversation. 

THE COURT: Yes. Did you email Mr. Ozawa 

or did you speak to him? 

MS. MENDOZA: I emailed him the sub and 

then when we were talking about whether or not he was 

available today, I was texting him. 

THE COURT: Okay. 

MS. MENDOZA: That was our conversation 

yesterday. And he said I'm actually on vacation and 

I'm leaving tomorrow morning. So he was talking about 

this morning. 

THE COURT: Leaving this morning? 

MS. MENDOZA: Correct. And then as to 

sounds like your next question I asked when are you 

coming back. Judge will ask if you're available, and 

he said he'll be back on November 24th . So that's 

less than 15 days from today. 

THE COURT: He informed you that he was 

leaving this morning? 

MS. MENDOZA: Correct. 

THE COURT: So did I surmise correctly 

from your motion as to how things went down? 

MS. MENDOZA: Yes. In terms of first I 

10 
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found out about Lapeer and then I was waiting because I 

knew that I could use one or the other, and then 

yesterday I checked in with Ozawa, yes. 

THE COURT: Then as to Mr. Orth's 

arguments regarding Nye County versus Davis 106 Nevada 

145. 

MS. MENDOZA: In terms of that, you know, 

I don't think that we can rely on th.at case so long as 

to assume that the District Court rules in terms of the 

five-day would apply here. I would need to research 

that issue some more. However, even if we assume it 

does, the problem in that case was the prosecutor did 

not have good cause to overcome that five-day 

requirement. In that case they found there was a 

complete willful disregard for any attempt to follow 

the rules because the reason why they needed a 

continuance was something that they knew about two 

months prior. Moreover, the Court was offended by the 

fact that the district attorney in that case actually 

just had a, quote, unquote, hearing for this motion to 

continue during an ex parte phone conversation with the 

justice of the peace. So that case was more about 

prosecutorial misconduct and willful disregard for the 

rules and that's why it didn't overcome the good cause 

rule to get around the five days. 
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So even if we are to assume that I had to 

file this five days in advance, here is different 

because I have good cause as in I didn't learn until 

yesterday that Mr. Ozawa was not available. Even if I 

went by the date I learned Detective Lapeer wasn't 

available, yes, that's five days prior to today, but it 

wouldn't have been on calendar probably until today. 

And with COVID, you know, we're all trying to limit the 

number of appearances. 

I will note that in case the Court didn't 

notice Mr. Orth is on a parole hold anyway. So it's 

not just the fault of these officers or the State that 

he's in custody. He is going to be in custody 

regardless. 

THE DEFENDANT: I'd like to respond. 

THE COURT: Go ahead. 

THE DEFENDANT: First of all, the only 

reason that I am on a parole hold is because I'm 

charged in this case. That's first and foremost. They 

did bring allegations only because the district 

attorney brought these allegations against me. 

Secondly, I would note that the prosecutor 

has stated that she didn't even serve the officers with 

a subpoena until four days before the preliminary 

hearing and thereby made sure by doing so that she 
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could not have made a motion for continuance if they 

said they were not available. So she made -- she 

subpoenaed them right on the fifth day. He said I 

can't come. Minimally she could have filed a motion. 

She could have spoke to Officer Ozawa then and found 

out if he was available and made her motion then. She 

has not stated that she did any investigation on the 

12th when she found out that Mr. Lapeer was not 

available. So any showing of cause that she's doing 

now she could have done in a motion, but she didn't 

even look into it. She didn't call Mr. Ozawa and say 

sir, can you be available? So she has not shown cause 

to make a motion on short notice. She could have made 

this motion on time and she could have subpoenaed these 

officers long before the 12th . 

MS. MENDOZA: Your Honor, in terms of when 

I subpoenaed the officers, I would note that I received 

this file on the 6th. And I reviewed it. And the 

arrest report that's included in the file doesn't 
~ 

identify what officers searched the bag or even what 

officers were involved in the evading. So 

THE COURT: Let me guess. It says 

officers. 

MS. MENDOZA: Correct. 

THE COURT: So here's the deal. I don't 
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know in a situation where you have a 15-day setting 

based on an indication of a preliminary hearing that it 

usually is reasonable to apply the time requirements in 

NRS 178.478. To the extent they do apply to a Hill 

motion I would say that they are more relaxed because 

you've got a 15-day turnaround to try to get things 

subpoenaed and then get on calendar to file a Hill 

motion. If I went through the Hill cases, I'm pretty 

sure that most of those Hill motions are filed in open 

court. And so I don't think that the five days at 

issue is dispositive. 

I think that Miss Mendoza has obviously 

represented that she subpoenaed the case and that she 

learned that two witnesses that would testify to the 

facts that she needs to prove the preliminary hearing 

are unavailable. I appreciate your frustration that 

one of the detectives is on vacation and that that is 

the basis for the good cause to continue. I understand 

your frustration on that, sir, but I'm going to grant 

the motion to continue at this time for 15 days. 

When's our next 15-day setting? 

THE CLERK: November 30th . 

THE COURT: You're still in CCDC? 

He's in CCDC, Miss Simmons? 

MS. SIMMONS: Yes, your Honor. But 
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because he does have that parole hold the concern I 

would have is that at any time he can get a ticket and 

be taken to NDOC. To my knowledge he hasn't received 

that yet so I don't think that --

THE COURT: How many witnesses do you 

need? 

MS. MENDOZA: You know, the evading part 

is kind of -- I would say up to five. 

THE COURT: Are they all officers? 

MS. MENDOZA: Yes. 

THE COURT: The problem is Thanksgiving 

holiday. Soonest I can do it is the 30th . 

MS. MENDOZA: I was going to say I'm out 

the 30th , I will be back the 1st. So I would ask 

that we go to the 1st. 

15 

THE COURT: I don't have the 1st because I 

don't sit on the 1st. The next one is the 3rd which 

would be outside of his 15 days. Is there somebody 

else in your office that can handle it on the 30th ? 

MS. MENDOZA: I'm sure they could. 

MS. SIMMONS: The only thing I wanted to 

note from speaking with Mr. Orth is that as he 

mentioned he was charged and convicted in Municipal 

Court for a related charge. And so we need to get that 

police report in some way. I hadn't specifically 
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emailed the DA about it because I didn't know. 

THE COURT: I was going to delay making a 

ruling on what I presume is some type of double 

jeopardy argument until I know more about it. 

MS. MENDOZA: I didn't even know that 

happened in Municipal Court. However, I'm guessing my 

issue is going to be that a stop required and 

obstructing will have different elements. 

THE COURT: I'm assuming there's some 

Blockburger issues there that I'd have to take a look 

at, but I need to see something. 

Okay. Here is the problem, Mr. Orth. 

16 

When you represent yourself and you are going to make a 

motion, you can possibly bring it up at a preliminary 

hearing, but I prefer to see a motion on it ahead of 

time so arguably I can rule on it ahead of time. 

THE DEFENDANT: I just learned of these 

motions today. 

THE COURT: I understand. 

THE DEFENDANT: They just handed them to 

me this morning. 

THE COURT: The best I can do is try to 

take that up on the next hearing. What I recommend is 

that we go out past the 15 days so that Miss Mendoza 

has some additional time on the 3rd. We just move your 
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preliminary hearing. I'm not waiving your right to 15 

days. But for purposes of the calendar if we can go to 

December 3 rd , Miss Mendoza is going to get that 

record out of Municipal Court for me, correct? 

MS. MENDOZA: I will do my best, but it 

sounds like it's his --

THE COURT: Well, I would request 

MS. MENDOZA: I will do my best. 

THE COURT: -- that you contact an 

individual by the name of Marc Schifalacqua -­

MS. MENDOZA: I've heard of him. 

THE COURT: -- and see if you can get us 

the information we need on that, because it 1 s arguably 

a constitutional issue that we're going to have to end 
{ 

up taking care of one way or the other. I'm assuming, 

Mr. Orth, that you would agree I mean, you objected 

to the continuance. I'm going to grant the 

continuance. I want you to acquiesce to us setting it 

on the 3rd so we can get that information regarding the 

potential for a double jeopardy, issue, all right? 

THE DEFENDANT: And if you would, your 

Honor, just to make a record, I just don't want to 

implicate a waiver --

THE COURT: No. 

THE DEFENDANT: So over my objection, 
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fine. 

THE COURT: You're still invoked. Just 

for purposes of the calendar I will set it on the 3rd. 

We are going to take up the issue with regard to the 

I'm assuming it would only relate to Count 2, Ms. 

Mendoza, and if you could please communicate with 

18 

Mr. Schifalacqua and get that relevant information, I'd 

appreciate it. We are going to reset the preliminary 

hearing for December 3 rd . I'll see you then, Mr. 

Orth . 

THE DEFENDANT: Thank you. 

THE COURT: We'll take up whatever issues 

you want to take up at that time. 

MS. MENDOZA: Thank you. 

THE CLERK: December 3rd , 9:30. 

(The proceedings concluded.) 

* * * * * 

ATTEST: Full, true and accurate 

transcript of proceedings. 

/S/Lisa Brenske 

LISA BRENSKE, CCR No. 186 
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DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 
THE STATE OF NEVADA, 
 
                                      Plaintiff, 
 
                           -vs- 
 
SEAN RODNEY ORTH 
#6111549; #96723 
 
                                     Defendant. 
 

  
 

                
           
  CASE NO.   C-20-352701-1 
                 
  DEPT. NO.  X 

 
 

  

JUDGMENT OF CONVICTION 

(PLEA OF GUILTY) 

 

 The Defendant previously appeared before the Court with counsel and entered 

a plea of guilty to the crime of STOP REQUIRED ON SIGNAL OF POLICE OFFICER 

(Category B Felony) in violation of NRS 484B.550.3b; thereafter, on the 1st day of 

August, 2022, Pro Se Defendant was present in court for sentencing with standby 

counsel, MARCUS KENT KOZAL, Esq., and good cause appearing,  

 THE DEFENDANT IS HEREBY ADJUDGED guilty of said offense and, in 

addition to the $25.00 Administrative Assessment Fee plus $3.00 DNA Collection Fee, 

the Defendant is sentenced as follows:  a MAXIMUM of THIRTY (30) MONTHS with a 

Electronically Filed
08/08/2022 1:28 PM

Statistically closed: A. USJR - CR - Guilty Plea With Sentence (Before trial) (USGPB)AA002058
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MINIMUM parole eligibility of TWELVE (12) MONTHS in the Nevada Department of 

Corrections (NDC); CONCURRENT to CR051459; with ZERO (0) DAYS time served 

credits.  As the $150.00 DNA Analysis Fee and Genetic Testing has been previously 

imposed, the Fee and Testing in the current case are WAIVED.  

 

  

 

 

 

       _____________________________ 
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Dated this 8th day of August, 2022 

DFB 19B 618F 5960 
Tierra Jones 
District Court Judge 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-20-352701-1State of Nevada

vs

Sean Orth

DEPT. NO.  Department 10

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Judgment of Conviction was served via the court’s electronic eFile 
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 8/8/2022

Public Defender pdclerk@clarkcountynv.gov

DA Motions Motions@clarkcountyda.com

Dept Law Clerk dept17lc@clarkcountycourts.us

Dept10 Law Clerk dept10lc@clarkcountycourts.us
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SU PRE ME COURT 

o, 
NEVADA 

IN THE SUPRElVIE COURT OF THE STATE OF NEVADA 

SEAN RODNEY ORTH, 
Appellant, 

vs. 
THE STATE OF NEVADA, 

No. 85229 

Respondent. SEP OJ 2022 
ELIZA!3f:T ~jA. GROWN 

CLERK OF S~ 1"~EME COURT 

ORDER OF LIMITED REMAND ~ --:~~r;L~ -
FOR DESIGNATION OF COUNSEL 

This is a prose appeal from a judgment of conviction. This court 

remands this appeal to the district court for the limited purpose of securing 

counsel for appellant. See Euitts v. Lucey, 469 U.S. 387 (1985). If appellant 

is indigent, the district court shall have 28 days from the date of this order 

to appoint counsel for appellant. Otherwise, within 28 days from the date 

of this order, the district court shall order that appellant must retain 

counsel and that retained counsel must enter an appearance in the district 

court on appellant's behalf within 28 days from the date of the district 

court's order. Within 7 days from the appointment or appearance of counsel, 

the district court clerk shall transmit to the clerk of this court (1) a copy of 

the district court's written or· minute order appointing appellate counsel; or 

(2) a copy of the notice of appearance filed by retained counsel. 

It is so ORDERED. 

cc: Hon. Tierra Danielle Jones, District Judge 
Sean Rodney Orth 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 

C.J. 
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SUPREME Coum 
OF 

NEVAOA 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

SEAN RODNEY ORTH, 
Appellant, 

vs. 
THE STATE OF NEVADA, 

Respondent. 

No. 85229 

FILED 
OCT O 4 2022 

ELIZABETH A. tlROWN 
CLERK OF S PREME COURT 

BY-':'::::::~~~~¥ 

ORDER SETTING BRIEFING SCHEDULE 

This is an appeal from a judgment of conviction. Pursuant to a 

limited remand, the district court has appointed attorney C. Benjamin 

Scroggins as counsel for appellant. Accordingly, the clerk of this court shall 

add Mr. Scroggins as counsel of record for appellant in this appeal. 

This court sets the briefing schedule as follows. Appellant shall 

have 21 days from the date of this order to file and serve a transcript request 

form or certificate that no transcripts will be requested, see NRAP 9, and a 

docketing statement, NRAP 14. Appellant shall have 120 days from the 

date of this order to file and serve the opening brief and appendix. 

Thereafter, briefing shall proceed as provided in NRAP 3l(a)(l). 

It is so ORDERED. 

/~,.-..... _.:;t· 

\ ~ 

cc: The Law Firm of C. Benjamin Scroggins, Esq. 
Sean Rodney Orth 
Attorney General/Carson City 
Clark County District Attorney 
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