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So I'll also set a status check appointment as stand-by counsel for
March 30" at 8:30 since you'll already be here for your motion.

MS. GASTON: And then if --

THE DEFENDANT: Thank you, ma’am.

MS. GASTON: -- if they want to contact me | can getall, it's a
lot of discovery. But | can provide them with the information.

THE COURT: Okay. If | know who it is -

MS. GASTON: --if it's possible.

THE COURT: - a lot of times when | contact Drew | don't
know who it is. Until they walk through in the door in the court date.

MS. GASTON: Okay.

THE COURT: Okay?

MS. GASTON: All right. Thank you.

THE COURT: Thank you, Ms. Gaston.

THE DEFENDANT: Thank you.

MS. MENDOZA: Thank you.

[Proceeding concluded at 8:56 a.m.

* k ok ok ok ok

ATTEST: | do hereby certify that | have truly and correctly transcribed
the audio/video proceedings in the above-entitled case to the best of my

ability. % W

Connie Coll
Court Recorder/Transcriber

AA001850
Page 4
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DISTRICT COURT
CLARK COUNTY, NEVADA
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Las Vegas, Nevada; Wednesday, March 30, 2022

[Proceeding commenced at 8:40 a.m.]

THE COURT: Let's go to page 9, C352701, State of Nevada
versus Sean Orth. May the record reflect that Mr. Orth is present in
custody. Mr. Orth is pro se. The Public Defender's Office was
previously representing him. Ms. Mendoza is here on behalf of the
State. Ms. Mendoza, can we get your bar number?

MS. MENDOZA: 2520.

THE COURT: Okay. That's not your bar number.

MS. MENDOZA: 12520 |

THE COURT: Oh, | thought you said 2520. I'm like, you're
not that old.

MS. MENDOZA: No.

THE COURT: All right. This is on for the defendant's pro se
motion to withdraw his guilty plea and also a status check on
appointment of stand-by counsel. | do have Mr. Kozal here. Mr. Kozal,
are you prepared to accept the appointment as stand-by counsel?

MR. KOZAL: |am, Your Honor.,

THE COURT: Okay. Mr. Orth, Mr. Kozal is going to accept
the appointment as stand-by counsel. Would you like to speak to Mr.
Kozal before we go forward and argue the motion?

MR. KOZAL: | have --

THE DEFENDANT: | would, Your Honor.

MR. KOZAL: | have not received the motion --

AA001852
Page 2
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THE DEFENDANT: Thank you. | would appreciate it.

MR. KOZAL: -- | can tell you that. | wouldn't be prepared to
argue the motion today.

THE COURT: Well, he's pro se. You're just going to be
stand-by counsel.

MR. KOZAL: Okay.

THE COURT: That's why I'm inquiring of him. And he is
requesting to speak with you. Which | think it would probably be best,
Mr. Kozal.

MR. KOZAL: Okay.

THE COURT: So, Mr. Kozal, you're going to need to get into
NDOC to see him. So how long do you need?

MR. KOZAL: | do --

THE DEFENDANT: Oh, Your Honor. I'm sorry. | thought you
meant did | want to talk to him on the telephone. | can argue the motion
today, Your Honor.

THE COURT: Okay. Well | want you to have an opportunity
to speak with him before we argue the motion to determine -- | need to
determine whether or not we're going to need to set it down for a
hearing.

THE DEFENDANT: Okay.

THE COURT: Okay.

THE DEFENDANT: Yes, ma’'am.

THE COURT: I'm going to continue it for two weeks.

MR. KOZAL: I'm just told is at least two weeks for a phone

AA001853
Page 3
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call. And about four weeks for an in-person. So --

THE COURT: Okay. Well you can talk to him over the phone
because he already filed the motion. And he's prepared to argue it
today.

MR. KOZAL: Okay.

THE COURT: But I'm going to give you time to speak to him
over the phone.

MR. KOZAL: Sure.

THE COURT: All right. So we'll continue this matter for two
weeks that will be April 13" at 8:30. And State, | need another order to
transport.

MS. MENDOZA: Yes, of course, Your Honor. Thank you.

THE COURT: All right. Thank you.

THE DEFENDANT: And so. He’s going to call me? Is that
how -- can | just get his number?

THE COURT: Yes. He's going to call you at the prison,
though, sir. He’s not going to call you today because he hasn’t seen the
motion. So he can't talk to you about it today.

THE DEFENDANT: No, | understand, ma’am | was just going
to get his number | can call him at his office.

MR. KOZAL: I'll be happy to give him mine. If you have
something to write withits 385722 7.

I
/"
i

AA001854
Page 4
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THE DEFENDANT: Thank you.

THE COURT: Allright. Thank you, sir.
MR. KOZAL: Thank you.

MS. MENDOZA: Thank you.

THE COURT: All right.

[Proceeding concluded at 8:43 a.m.]

k ok ok ok ok ok

ATTEST: | do hereby certify that | have truly and correctly transcribed
the audio/video proceedings in the above-entitled case to the best of my

ability. 2 , el

Connie Coll
Court Recorder/Transcriber
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C20-352701-1 DISTRICT GOURT

I Prepared by Sheiley Bnyla

. . CLARK COUNTY, NEVADA
Felu'nyl.(?-ros's Misdemeanor COURT MINUTES | | September 07, 2021
C-20-352701-1. ' State of Nevada - :
\g;ah Orth
September 07, 2021 11:00 AM  Status Check: Arguments to Determine if Standby Counsel
. Needs Appointing
HEARD BY: Holthus, Mary Kay COURTROOM: RJC Courtroom 03F

COURT CLERK: Boyle, Shelley; Bur'nett, Erin; Guerra, Valeria; Quamina, Jessica
RECORDER: = Sison, Yvette G.

REPORTER:

PARTIES PRESENT:

Kara M. Simmons Attorney for Defendant
Noreen C. Demonte . . Atfﬁrney for Plaintiff -

State of Nevada Plaintiff
JOURNAL ENTRIES

Deft. not present, not transported. Counsel present via Bluejeans.

Ms. Simmons-Gaston noted Deft. is in custody in the Nevada Department of Corrections; Deft.

- was sentenced on another case while the instant matter is pending. Court aliowed Deft. to

proceed Pro.Se. Ms. Demonte argued nobody is required to be appointed as Stand-by
Counsel. COURT ADVISED, It will rely on the Briefs.- COURT STATED, Stand-by Counsel
will be APPOINTED. They are strictly there to stay informed of the case in the event Deft.
chooses to abandons their self representation. Stand-by Counsel will not sit at the defense
table, they don't advise Deft‘ they may be called upon to facihtate discovery or deliberations.
There are no legal obllgatlons They will not advise Deft. -

Colloquy regardlng Deft. potentially flllng an Ineffective Assistancé of Gounsel Moton,
COURT STATED ltis just ruling on what is in front of It, the Motion regarding Stand-by
Counsel.

CUSTODY (COC-NDC)

Prlnted Bate: SA02021 T Pagedof1  ~ .Mipules Date:  ‘Seplember07, 2021 .
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Case 2:17-cv-02047-JAD-BNW Document 73  Filed 08/27/21 Page 10f9

1 UNITED STATES DISTRICT COURT
2 , : DISTRICT OF NEVADA
3| SeanRodneyOrth, Case No.: 2:17-cv-02047-JAD-BNW
4 Petitioner
75 . - ' Order Denying Motion
to Dismiss
6| Warden, N.D.O.C, et al., ;
; [ECF No, 65] -
1 Respondent
8 T
b Scan Rodney Orth brings this counseled amended habé_aé corpus petition under 28 U.S.C.

10|( § 2254 to challenge his 2007 Nevada state-court convictions for robbery with the use of a deadly
11}l weapon, conspiracy to commit robbery with the use of a deadly weapon, and eluding a police

12}f officer.! Respondents move to dismiss his petition, arguing that his claims are untimely or

13| unexhausted,> Having carcfully reviewed the rccoxjd, 1 deny the motion because the one Q;Fﬂund
14|| ultimately at issue is both exhausted and timely.

15 ' Procedural Histoy snd Background

16/|A.  State-court proceedmgs |

17 After a jury tnal in whlch Oith represented himself, the state dlstrmt court convicted him

18}| of robbery with the use of a deadly weapon, conspiracy to commit mbbar_y with the use of a
19|| deadly weapon, and eluding a police officer.” The state district court adjudéed Orthto be 2
20]| habitual criminal and imposed three concurrent sehtences of life imprisonment with eligibility

- 91 ;.
-

N - o am—
“||* BCF No: 57.

2312 BCF No. 65.

* ECF No, 27-9.

. AA001869



Gase 2:17-6v.02047-JAD-BNW Document 73 Filed 08/27/21, Page 2'cf 9

for parole beginning aftér a minimum of teh years.* Orth appealed, dnd the Neﬁé'cia Suprame.

—

b3

Court afﬁrmed % Orth ﬁlcd a pruper-person post-conv:ctlon habeas coxpus pahtmn in the state

w

dzstnct court. 6 Orth than filed a counseled first amended petition and supplemental petition, T
4 The statc district court denied the petition.® Orth appealed and the Nevada Suprcme Court
5| affirmed.? |

6| B. éﬁim‘nary of issiies

7 Orth then commenced this actmn wnth a pmper-person petmon 19 1 appointed counsel

8 who filed a counseled amended pstmon H ReSpondents filed a motion to dismiss,'? petitioner
9|(filed an_opposmon,“-_.aﬂd respondents filed a reply,' After full briefing, the two remaining

10 arguments in the motion to dismiss are that Ground Two (A) is both unexhausted l.md untimely.

I} . Underlying Ground Two (A) is Orth’s inability to recall Zachary Zafranovich® as a

12 witness for the defense. Orth was accused of i-obbihg Zafranovich. After the robbery,

13 Zafrariovich pave d_étedtives a watch, said thiat the watch came off of Orth in the struggle, and

I

14
15

16]|* .

* ECF No. 28-4.

§ BCF No. 28-6. |

- 18]|7 ECF No. 28-7 and 29-1.. ' ' ;o x ,

19 18 ECF No. 32-2. :
¥ ECF No. 32-8.

20110 BCF No. 6. o |

SN s R

| ECFNo.65 .. LI

T {®ECFNo.69.

" 230 ECF No. 72. ‘
; 15Iusa the spclhﬂg of Zaﬁ'anovlch’s last name thnthehtmsalf gave at trml BCF No.’ 23 lat 47'_' .

17

. at
L




Case 2:17-cv-02047-JAD-BNW  Document 73 Filed 08/27/21. Page 3 of 9

1{|suggested that the watch had Orth’s DNA on it,'® Zafranovich testified for the prosecution, and

2|| Orth cross-examined him. The trial court excused Zafranovich, but he was still unde_rf_u__LlJmJena
e lige e By VR ey 5 5 P R p ik R

3|l and subject to recall.!?,

4 After Zafranovich’s testimony, tﬁrce things related to his testimony occurred. First, a

5|| witness testified that he had performed DNA analysis on the watch and had determined that

6]| Orth’s DNA was not on the watch.'® Second, a police officer testified about another meeting

7\ with Zafranovich that Orth did not know about—one in which Zafranovich brought other

8|| property that Zafranovich claimed was related to the robbery. The officer thought otherwise and *

“ 13
9]| did not take the property into evidence. The officer did not write a report about this meeting,

10( Third, the casino’s custodian of records sho\;ved that Zafranovich did not win $14,000, but rather

11/just $1,500.%°
kb

12 ¢ Orth tried to recall Zafranovich as a witness. Orth wanted to ask Zafranovich about those

13| three items of evidence to attack Zafranovich’s credibility.” Zafranovich did not appear, citing.

14|| medical reasons, The trial court did not allow a further attempt to recall Zafranovich,** The trial

15]| court denied Orth’s request to read Zafranovich’s statement to the police.” The trial court

16/ denied Orth’s request to recall the police officers who interviewed Zafranovich,2* On direct

17

18{| 16 ECE No. 57 at 1415,
”Ia‘.'

18 4.

20(119 14 -at 15-16.

21|(*° 1d. at 16.

21 Id

214

23| 1d. at 17.

o - A

19

2

@ 5 AA001871
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Ciise 217-v-02047-JAD-BNW Docurent 73 Filed 08127721 Pae 4 ofh

appeal, Orth argued that l:.is inablility to recall Zafranovieh vi‘eléted his ﬁgﬁt to eonﬁ:ont the

witnesses aggdinst hirn, guaranteed by the Sixth Ameidrhent2 The Nevada Stipreme’ Court

rejeeted the argument. 26 Giound Four of the ameénded petrnon is this Confrontation Clavse

r:lalm.

Ground Two (A) is a claim that appellate counsel provided ineffective sssistanee because

appellate counsel based the argument on the wrong legal theory: Orth argues that appellate

counsel should have argued that the tnal court’s reﬁtssl to recall Zafrariovich, reﬁ:sal to allow

Orth to! read Zaﬁ*anoweh’s statements to the Jm'y, and refusel to recall the pohee ofﬁeers who

spoke to Zafraneweh violated bnth Orth’s nght to compulsory process guaranteed by the Sixth
__--'-——--__

Amendment and Orth’s right to present a defense,

11
12
13
14
15
_ 16
17
18
19
20
;
il

iy

Discussion

A.'  Legal standaids "

-t

0 Exlrhnstinn of state-court renledies

;

Before federal court may eensxder a petition for a writ of habeas eozpus, the pehtruner

1% BCR No, 28-4 at 15-16,

. 29 23U s 8] §2254(b)

must exhaust the remedies available in state emn't ' To exhsust a ground for rehef the
petltmner must fairly present that ground to the state’s highest court, desenbmg the operstlve

facts and legel theory, and give that court thie opportunity to address and reselve the ground 30

% ECF No. 28-2 at 3840,
27 .E'CF.' i'q_o'. 5783033, - - o o

N See Dunc:an v Hemy, 5 13 U S 364 365 (1995) (per ctmam), Ander.mn v Harle.rs, 459 U S -
4 6(1982) g o O € : . :

< .
7 ad 8 1

L ‘ * . ..- 'y
§ X ; ) .
L G Ee % 1 . 71
*a i Pl = A T .

itk ut AL S o rAKo0lgT2
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By Tim»z_ﬂp_e;ss and relaﬁon pack
A potitionr s oie year from the date of finality of the state-coutt judgment of
conviction to ﬁle a federal habeas qpirpu@ petition under 28 USC § 2254.%! The ;:ime, that a
state petition for‘ post-conviction or other collateral review is pending does not count toward that
one-year period.> An amended habeas corpus petition “does not relate back (and thereby escape
[§ ',2244('6)'(1)(1\)’5] one-year time limit) when it asserts a new ground for relief supported by
facts that differ in both time and typé from those the original pleading set forth.”* Relation back

is allowed “[s]o long as the original and amended petitions state claims that are tied to a common

core of operative faots . . . "3
B. Analysis
L Respondents’ state-court arguments about exhaustion

Respondents aréue that Grounds One (A), One (B), Two (B), and Two (C) are exhausted
as presented to the state courts. o Ifrespondents are trying to argue that Orth has alleged facts or
Iegal theories in the amended pe,tltlon that he did not allege in the state courts, then respondents
do not argue what facts or legal theories Orth has not presented to the state courts. I thus will not

address these arguments further,

3198 U8.C. § 2244(d)(1)(A):

228 USC. § 244@)(2).

o Mayle v. Felix; 545 U.S: 644, 650 (2005)
1d. at 664, T

% EGF No, 65t 9-10 1. $5

a*
L

N O R O
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Caise 2:17-cv-02047-JAD-BNW Décunent 78 Filed 08127121 ‘Page 6'0f 9

1l ' 2. Grounds Threeand Four
2 Respondents initi-ail'yﬂ argued that Grounds Three and Four are unexhﬁusted ifi pait3 -
. 3[ Based upon Ofth’s staicmerits in his opposition; respondents now acknowledgé that these

4 gmunds are exhausted, and they withdraw those arguments.3’

5 3. Ground Two (A) is exhausted
6 In Ground Two (A), Orth argites that appeilate counsel provided ineffective assistance
7]/ because appellate counsel did not raise‘the trial court’s refusal to recall Zaﬁénaﬁch, réﬁzsal to

jrs]

[| allow Orth to read ?aﬁ;annvich‘_’s statements to -pt‘ilict; into evidence, and refusal to recall police

9| officers ;vho interviewed Zafranovich as denials of compulsory process and the right to present a

10} defense.” Respondents arguf: that Orth did not present the issue of the right to present a defense

11{/to the Nevada Supreme Court, '

120 Underl_-,'rix'xg this inefféctive-assistance claim in Ground Two (A) are two legal theories. 8

13|{ First is the tha:oij} that the tfial bohrt dénied (".)rth: his ri}gﬁt to cbmpinlsofy process. ‘Second is the :

_ 14 theory that the tnal court dcmed Orth his right to preseiita dafense “Also underlymg Gmund

15 Two (A) are thrce sets of facts: (1) the trial court’s refusal to recall Zafranovich (2) the inal

.' 16] court’s reﬁjsal to let Orth read Zafranovmh’s statemcnfs to police officers info the record, and (3) ,
'17|| the trial court’s refusal to recall the pulme nﬁcers who interviewed Zaﬁ'&novmh 50 Orth could -

18| question them about Zafranovwh’s statements. .

19

.20

s PHat2-1

l"ECFNo 72456, . . __
B 22 Although Ground Two (A) isa claun of meffectlw assistance of appellata counsel, I refer only_
93|[to the underlmng theories and facts.’ Otherwm, my. descnphons of how all combmamns of [

thieories and fact are exhausted will be convoluted and couﬁasmg. mumataly, Ground TWO (A) :
EE a c.la:m of mﬂffectwe assmtance of appellate couuscl - Moig® o O el

< g

o a T X .

§ v . "
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Case 2:17-cv-02047-JAD-BNW Document 73 Filed 08/27/21 Page 7 of 9

‘

The compulsory-process claim regarding the rcfugal to recall Zafranovich definitely is
exhausted. Respondents do not challenge this aspect gf Ground Two (.A.)" c

The compulsory-process claim regarding the refusal to recall the police officers also is
unexhausted. In Orth’s brief on appeal from the denial of the post-conviction petition, he argued
that trial court did not allow him “to bring in relevant portions of Zafranovich’s earlier
statements to law enforcement,”® That general statement encompasses both Orth’s request to
read Zafranovich’s statements into the record and, failing that, his request to recall the officers
who spoke to Zafranovich.

Turning to the denial-of-defense claim, I note that it has multiple constitutional
underpinnings. “Whether rooted directly in the Due Process Clause of the Fourteenth
Amendment, or in the Compulsory Process or Confrontation clauses of the Sixth Amendment,
the..Constimtiun guarantees criminal defendants ‘a meaningful opportunity to present a complete
defense.”*® Orth has exhiausted his denial-of-defenso claim with respect to recalling
Zafranovich and the police officers as witnesses, In his brief, he wrote, ““The right to offer the
testimony of witnesses, and to compel their attendance, if necessary, is in plain terms the right to
present a defense, the right to present ﬂ;a defendant’s version of the tacts as well as the
prosecution’s to the jury so it may decide where the truth lies.”*' In other words, Orth’s
compulsory-process claim is a denial-of-defense claim. He alerted the Nevada Supreme Court to

this, and he makes it explicit in the amended petition.

3 ECF No. 32-5 at 21.
40 Crane v. Kentucky, 476 U.S. 683 (1986) (citations omitted).
41 BCF No. 32-5 at 20 (quoting Washington v, Texas, 388 U.S. 14, 19 (1967)).

7

é ? AA0018I75




. Case 2:17-0v:02047-JAD-ENW _ Documeit 73 Filed 08/27/21 - Page 8 of

1 Wlth respect to 'reé}ti‘ing' Zafranovich’s statements int6 the record; Orth has exhausted the

conipletel;defens'e'piam. ‘As rioted above, he did argiie in his appellate bnef that he was not -

]

allowed to introduce Zafranovich’s staterhents to the police; ““The dixe process clauses ifi our
1

4 constitutions assure an accused the ﬂght to introduce into evidence any tastmmny or

(75 )

6|| thus alerted the Nevada Supreme Court about the due—process aspcct of the dcmal-nﬁ-defense

7 claam regardmg his mabﬂny to read Zafianovich’s statemcms inito the record.
8 lpecause Orth has pres_entg:d tp_ the N:i_.rada Supreme Couﬂ: all t‘hc facts and legal theories,
9|{in all their combinations, that underly his claim of ineffective as.sistanca.of appellate counsel,

10 Ground Two (A) isl exhausted,

11 4.  Ground Two (A) relates back to the initial pefition

12 Orth filed his'iriitial petition before the oné-year limitation period expired. But he filed

14 amendgri petitlio-n thu.s n‘mst relate baék to the grounds in the initial petition for them to be timé]y.
15“ Respondents argue:ﬂiat tﬁe ‘denial-of-defed'sg claim in ground Two (A) doés. not relate ba;:k to

16{| the untlal petition, | | | .

17 Rr.spondents base the:r argmnant upon the lack of a demal-uf defénse cla:m in the :mtm!

18‘ petl.tlon That bas:s is mcorrect. Ground Two (A) relates bar:.k 1f it shares a cmnmon core of -

20f|a common legal theory. - Respondents do not arguc that {)rth dld not allege any facts in the
. 2
2

. @ ECF No 32-5 at 21—22 (quotmg prennan V. State 614 P 2d 532, 534 (Nev 1980))
23

—

amcndcd pcntmn that he dud not allage in the mmal pet:tmn, and such an argument would fail,

: Davi}a v. Davis, 137 S Ct 2058 (2017)~ :

L 1% by} .3 . Mrch b bS] 53 ¥
LIPS . % o Pug o ¥ 'y b et e 3 ¥ el
Gl O G T T T g LR L
. i ' - " ) ‘ *
(I !-‘.

5 documentation whlch would tend to prove the defendant’s theory of the case,” he noted. % Orth

13 his counseled amended petition afier the one-year limitation period e:':pilre‘d, so the groﬁnds inthe |

19 npcratwc Jact w1th a gmund in the mmal petmon, it matters not ‘whether Gmuud Two (A) shares |

| See Nguyen v, Curry, 736 F:3d 1287, 1296-97 (oth Ci. 2013), abrogaled on iler grouuds by I

o
AR )

a

| TR0 F e ink sh w AA001876: - -
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4

6

9 DENIED.

10

11

13

14

5 15
16
17
18

20
- .‘21
22

23

8 IT IS THEREFORE ORDERED that respondents’ motion to dismiss [ECF No. 65] is

12| the United States District Courts. Petitioner will then have 30 days from sorvice to file a reply.

19|

Case 2:17-0v-02047-JAD-BNW Document 73 , Filed 08/27/21. Page 9 of 9

Ground Two of the initial petition was a claim that appellate counsel prgvided incffec;i:ve
assistance by not rzgisigg a qqu}pt;:l_spgy—prqgcsg claim. In gdq_itigp‘tg gggui,gg tlzlatllghe_; trial, 9“9“, ok
did not allow him to recall Zﬁﬁ'auovich, Orth argued that the trial court reﬁxged_to_qghﬁit inttl)
evidence Zafranovich’slrecordcd statements to the police.** Ground Two (A) of the amended
pelitioﬁ thus shares a éommon core of operative fact with Ground Two of the initial petition,
making itlﬁmely.

Conclusion

IT FURTHER IS ORDERED that respondents have until October 27, 2021, to file and

serve an answer, which must comply with Rule 5 of the Rules Governing Section 2254 Cases in

Dated: August 27, 2021

P

U.S. Distriot JudgeJennifek AJ Dorscy

WEG NG Gu At

71 BETE R (R



' ‘
s X |
| ." ; . . N
; !
| | ‘ : i 2
i I l
sy oa ' |
i
| .
: i

&

v ann b

rl:?u-w

s

th}]-';;.:u.i“"

i

by
=

I

.I.fn.”lffl]"hh‘ld"l'

I

LefUjiiny




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Electronically Filed
12/5/2022 1:07 PM
Steven D. Grierson

CLERK OF THE Ccﬂ
RTRAN Cﬁw—“

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. C-20-352701-1
DEPT. NO. X

THE STATE OF NEVADA,
Plaintiff,

VS,

SEAN ORTH,

Defendant.

)
)
)
|
)
|
)
)

BEFORE THE HONORABLE TIERRA JONES, DISTRICT COURT JUDGE

WEDNESDAY, APRIL 13, 2022

RECORDER’S TRANSCRIPT OF PROCEEDING:
DEFENDANT’S PRO SE MOTION TO WITHDRAW PLEA OF
GUILTY/MOTION TO DISMISS CHARGES AS VIOLATIVE OF

BROWN V. OHIO, 432 U.S. 161 (1977)

APPEARANCES:
For the State: ERIKA MENDOZA, ESQ.,
Chief Deputy District Attorney
For the Defendant: Pro Per

MARCUS K. KOZAL, ESQ.,
(Stand-by counsel)

RECORDED BY: VICTORIA BOYD, COURT RECORDER

AA001879
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Las Vegas, Nevada; Wednesday, April 13, 2022

[Proceeding commenced at 8:52 a.m.]

THE COURT: Let's go to page 19, C352701, State of Nevada
versus Sean Orth. May the record reflect that Mr. Orth is present in
custody. He is pro se. Mr. Kozal is here as stand-by counsel. Ms.
Mendoza is here on behalf of the State.

Allright. So this is on because the last time we were here Mr.
Kozal gave you an opportunity to speak with Mr. Orth. Mr. Orth, have
you had an opportunity to speak with Mr. Kozal?

THE DEFENDANT: | have, Your Honor.

THE COURT: Okay. And what is your request today, sir?

THE DEFENDANT: I'm still seeking to withdraw the plea and
I'm still moving on the motion to dismiss based on the double jeopardy
violation.

THE COURT: Okay. | had the motion to withdraw. Did you
file a motion to dismiss?

THE DEFENDANT: It's with — it's a - it's joined with the
motion to withdraw.

THE COURT: Okay. All right. All right.

Ms. Mendoza, are you prepared to argue that motion today?

MS. MENDOZA: Yes, Your Honor. | filed an opposition on
March 16",

THE COURT: | have. I've seen the opposition.

All right. Mr. Orth, you have anything you would like to add to

AA001880
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

your motion?

THE DEFENDANT: | do. Just briefly, Your Honor.

| know that you have -- | know that you've read the motions
and pay attention to yourself. | know you’re familiar with what's going
on. I'd like to include in the motion to [indiscernible] I'd like to address
the motion to withdraw first.

THE COURT: Okay.

THE DEFENDANT: As you know, | litigated it. | litigated in
my motion that when | was taken from my residence and put into a cell
at High Desert, | was not granted access to a law library. | cited to the
Court Bounds versus Smith. | also cited the Bell versus Wolfish and the
due process violation associated with that.

On September 7™, 2021, the Court held an ex parte hearing.
It wasn't Your Honor. This was before you took the case. There was an
ex parte hearing. | submitted the minute order as a exhibit. And in that
ex parte hearing was [indiscernible] DA Demonte and stand-by counsel
who had submitted briefs on my not being entitled to the assistance of
stand-by counsel. | would just like to briefly comment on that for a
moment.

Stand-by counsel and in terms of everything's that litigated in
the cases that I've submitted to you has to be understood that if you
want to invoke pro se in society, you have the ability to access your
laptop, walk down to the law library, hire your own experts, eccetera. It's
a different obligation when they've taken me from the streets, from my

home and they put me in a cell. They have an obligation to provide that
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law library access. And | cited to you circuit case law, Nevada 9" Circuit
as referenced Milfon versus Morris just in reference to that.

So | had no law library access and Ms. Demonte who is
allowed to argue ex parte that | had no rights to stand-by counsel as an
assistant. She is absolutely correct. | did not have that, but in terms of
being in custody, usually stand-by counsel's appointed to help the State
what it is -- | mean, just so that we abide by due process principle of
being allowed access to law.

So not being allowed access to the law and my stand-by
counsel being specifically ordered to not assist me on — in the
September 7" order based on an ex parte hearing attributed to the plea
that was entered. So | don't have access to the law, my stand-by
counsel appointed not to assist me and we're coming up on calendar
call and | have no way basically to litigate other than out of my
Georgetown lodginal that | personally bought and a couple case laws
that | bought from my County.

So in terms of the double jeopardy violation that we're getting
to litigate, | don’t have access to a lot of state law -- a lot of state case
law. So now that | have the assistance of stand-by counsel, for
example, he’s explained to me that there is a statute that prohibits one
case being litigated in two separate courts. Usually if there’s a municipal
court case and an associated justice court or district court case, then
there only could be litigation in one court.

That parallels the United State’s Supreme Court present that |

presented to you on double jeopardy in the Brown versus Ohio, Waller
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versus Florida. And in both of those cases you have municipal court
convictions, one is for joy riding and they try to -- in Brown they try to
prosecute later for the greater offense of auto theft. And the United
States Supreme Court held it was barred by double jeopardy because
the first prosecution went final and that prohibited the greater offense for
be prosecuted.

Having presented that to you, what happened in justice court
that the prosecutor keeps referring to saying, hey, you know, this is
litigated in justice court, you know, eccetera, eccetera, as shown there
was no presentation of case law when she made her argument in justice
court that the resist was a separate offense from the failing to yield.

And as | explained to you, she misrepresented to the Court
that the resist had nothing to do with being in the vehicle when the
declaration of arrest actually accused that | failed to yield. So the
municipal court prosecution was intriquely intertwined with it now being
prosecuted evade charge. | was never even charged with evade. The
prosecutor charged me with evade.

And | presented to you in the motion that in the justice court
proceedings, she put on Henderson Police Officer Alex Nelson who
testified that Henderson Patrol Officer Ashley Mangon [phonetic] was
not at the gate where the stop allegedly occurred. He specifically
testified to that and then she argued to the justice court that because
Mangon [phonetic] was not present at the gate when the stop occurred,
then the resist would have pertain to what occurred when | stepped out

of the vehicle.
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8:59:12

[Proceeding concluded at **time**]

* k k ok k&

ATTEST: | do hereby certify that | have truly and correctly transcribed
the audio/video proceedings in the above-entitied case to the best of my
ability.

Dnuelelds ,Qmwﬁ
Michelle Ramsey
Senior Court Recorder/Transcriber
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SEAN RODNEY ORTH, No. 84180

Petitioner,

vs.

THE EIGHTH JUDICIAL DISTRICT F E L E B

COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF

CLARK, APR 1 § 2022

Respondent, T L
and nv.._gr%_rf_‘-zﬁ%‘

THE STATE OF NEVADA, PEETIN AN

Real Party in Interest.

ORDER DENYING PETITION FOR
A WRIT OF MANDAMUS
This pro se petition for a writ of mandamus challenges actions

of the district court in continuing petitioner's preliminary hearing, denying
petitioner's motion to suppress evidence, and violating double jeopardy.
Petitioner also alleges the State manipulated the suppression proceedings
by withholding material information.

This court has original jurisdiction to issue writs of mandamus,
and the issuance of such extraordinary relief is within this court’s sole
discretion. See Nev. Const. art. 6, § 4; D.R. Horton, Inc. v. Eighth Judicial
Dist. Court, 123 Nev. 468, 474-75, 168 P.3d 731, 736-37 (2007). Petitioner
bears the burden to show that extraordinary relief is warranted. See Pan
v. Eighth Judicial Dist. Court, 120 Nev. 222, 228, 88 P.3d 840, 841 (2004).
A writ of mandamus is not available when the petitioner has a plain,
speedy, and adequate remedy in the ordinary course of law. Williams v.
Eighth Judicial Dist. Court, 127 Nev. 518, 524, 262 P.3d 360, 364 (2011);
see also Pan, 120 Nev. at 224, 88 P.3d at 841. The opportunity to appeal a
final judgment typically provides an adequate legal remedy. Williams 127

Supreme GOURT
oOF
NEvaDa

) 197a i i iqpi iii




Nev. at 524, 262 P.3d at 364 (2011); see also Pan, 120 Nev. at 228, 88 P.3d
at 844 (“[An] appeal is generally an adequate remedy precluding writ
relief”) Even when an appeal is not immediately available because the
challenged order is interlocutory in nature, the fact that the order may
ultimately be challenged on appeal from a final judgment generally
precludes writ relief. Pan, 120 Nev. at 225, 88 P.3d at 841. Having
considered the petition, we are not persuaded that our extraordinary
intervention is warranted because petitioner has not demonstrated that an
appeal from a final judgment below would not be a plain, speedy, and
adequate legal remedy.

Additionally, we note that petitioner has not provided this court
with all the necessary exhibits or documentation that would support his
claims for relief. See NRAP 21(a)(4) (providing the petitioner shall submit
an appendix containing all documents “essential to understand the matters
set forth in the petition”). Therefore, without deciding the merits of the
claims raised, we decline to exercise our original jurisdiction in this matter.
See NRAP 21(b). Accordingly, we

ORDER the petition DENIED.

/-lﬁ_nafq& , . Ma Ei!..,' Q , d.
Hardesty Stiglich

SUPREME CouRt
OF
Nevapa 2
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ce:  Sean Rodney Orth
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. C-20-352701-1
DEPT. NO. X

THE STATE OF NEVADA,
Plaintiff,

Vs,

SEAN ORTH,

Defendant.
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BEFORE THE HONORABLE TIERRA JONES, DISTRICT COURT JUDGE

MONDAY, MAY 2, 2022
RECORDER’S TRANSCRIPT OF PROCEEDING:

STATUS CHECK
APPEARANCES:
For the State: ERIKA MENDOZA, ESQ.,
Chief Deputy District Attorney
For the Defendant: Pro Per

MARCUS K. KOZAL, ESQ.,
(Stand-by counsel)
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Las Vegas, Nevada; Monday, May 2, 2022

[Proceeding commenced at 8:40 a.m.]

THE COURT: State, this was vacated for today and | have no
idea why. So let me tell you what day it's on calendar. | apologize that
you, Mr. Orth, you had to come down here because this was vacated.

MR. KOZAL: Are we resetting it? We all received your
written decision.

THE COURT: Right. So we need to reset it for sentencing.
So while you guys are here, when do you want to set the sentencing?

THE DEFENDANT: Can we do 60 days, Your Honor?

THE COURT: Okay. Any objection to 60 days, Ms.
Mendoza?

MS. MENDOZA: No.

THE COURT: All right. Sixty day sentencing date; that date
is?

THE CLERK: June 27" at 8:30.

THE COURT: Okay. We'll put that date in Odyssey because
there's no date in Odyssey yet.

MR. KOZAL: June 27"?

THE COURT: June 27" at 8:30 a.m. And, State, I'll need you
to do an order to transport.

MS. MENDOZA: Yes. Of course.

THE COURT: All right.

MS. MENDOZA: Thank you.
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THE COURT: Thank you.
MR. KOZAL: Thank you.

[Proceeding concluded at 8:41 a.m.]
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ATTEST: | do hereby certify that | have truly and correctly transcribed
the audio/video proceedings in the above-entitled case to the best of my

ability.
G

Michelle Ramsey
Court Recorder/T ranscrlber
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