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A-21-840121.W FILED
Case No, Dept. 2 AUG 25 2021

Dept. No '
G s
INTHE ... JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF...............
Petitioner,
_ v. PETITION FOR WRIT
OF HABEAS CORPUS
"""“’“\"\‘ , (POSTCONVICTION)
ANUMA GVTTeRE. rsuceessiye 7 .
Respondent. “NeWLT Dlscovered euidenice’

INSTRUCTIONS: : :

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted,
they should be submitted_in the form of a separate memorandum. .

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to the amount of
money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific
institution of the Department of Corrections, name the warden or head of the institution. If you are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corrections.

(5) You must include all grounds or claims for relief which you may have regarding your conviction or sentence.
Failure to raise all grounds in this petition may preclude you from filing future petitions challenging your conviction
and sentence. .

(6) You must allege specific facts supporting the claims in the petition you file seeking relief from any conviction
or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-
client privilege for the proceeding in which you claim your counsel was ineffective.

(7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to
the Attomey General’s Office, and one copy to the district attorney of the county in which you were convicted or to
the original prosecutor if you are challenging your original conviction or sentence. Copies must conform in all
particulars to the original submitted for filing.

PETITION

.............................................................................................................................................

........................................................................................................................................................................................

1MNOD 3HL 40 I,

3

1. Name of institution and county in which you are presently imprisoned or where and how you are presently

| restrained of your liberty: G l\‘(ng-e pKLSOM

e

-

/
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.........................................................................................................................................................................................

8. What was your plea? (check one)

(a) Not guilty )<

(b) Guilty ........

(¢) Guilty but mentally ill ........

(d) Nolo contendere ........

9. If you entered a plea otf'guilty or guilty but fnentally ill to one count of an indictment or information, and a
plea of not guilty to another coimt of an indictment or information, or if a plea of guilty or guilty but mentally ill was

negotiated, give details: ......... estae s a e e anstn st s EReR e et sr e e e et bttt s

10. If you were found guilty or guilty but mentally ill after a plea of not guilty, was the finding made by: (check one)

........

(a) Name of court: 61@%7/ dh‘é'ﬁﬂlw

............................................

(b) Case number or citation: ..C.. 24

(©) Result: .. Geanli €A eeeetes e
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14. If you did not appeal, explain briefly Why You did 00L: ..o.vveoecerevssomeosoeenrssssoooooooo
15. Other than a direct appeal from the Jjudgment of conviction and sentence, have you previously filed any
petitions, applications or motions with respect to this judgment in any court, state or federal? Yes ‘/ No

16. If your answer to No. 15 was “yes,” give the following information:

(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ..%No ........

(5) Result: ..... DEN \f/d .........................................................................

(7) If known, citations of any written opinion or date of orders entered pursuant to such result:

(1) Name of court: XE{DL(?TKK/( ..................................................
(2) Nature of proceeding; dtmd ..................... [
(3) Grounds raised: ..... \1] GFROWQS\/[OW .....................
(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No ‘/
(5) Result: dm%&‘ ............................................................................
{6) Date of resuit: ?"(V” ................................................................

(7) If known, citations of any written opinion or date of orders entered pursuant to such result:

................. o Nﬂ\ﬂdewx/mawe@f

(c) As to any third or subsequent additional applications or motions, give the same information as above, list

them on a separate sheet and attach,
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any

petition, application or motion?

(e) If you did not appeal from the adverse action on any petition, application or motion, explain briefly why you
did not. (You must relate specific facts in response to this question. Your response may be included on paper which

is 8 1/2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in

.........................................................................................................................................................................................

17. Has any ground being raised in this petition been previously presented to this or any other court by way of

petition for habeas corpus, motion, application or any other postconviction proceeding? If so, identify:

(2) Which OF the GrOUNGS iS the SAME: .. se e oercsrstersesessesss s ..

18. If any of the grounds iisted in Nos. 23(a), (b), (c) and (d), or listed on any additional pages you have attached,
were not previously presented in any other court, state or federal, list briefly what grounds were not so presented,
and give your reasons for not presenting them. (You must relate specific facts in response to this question. Your

response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in length.) jU\ST .......
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19. Are you filing this petition more than 1 year following the filing of the judgment of conviction or the filing
of a decision on direct appeal? If so, state briefly the reasons for the delay. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the

petition. Your response may not exceed five handwritten or typewritten pages in length.) {’% ................................

..........................................................................................................................................................................................

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the judgment
under attack? Yes ........ No \/
If yes, state what court and the Case NUIMDET: .........ccocerveeiie v st st s essessssesenrensenssessssanes

..........................................................................................................................................................................................

21. Give the name of each attorney who represented you in the proceedmg resultmg in your conviction and on

direct appeal: \/‘ Hle RM{OS

.............................................................................

...........................................................................................................................................................................................

..........................................................................................................................................................................................

23. State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the
facts supporting each ground. If necessary you may attach pages stating additional grounds and facts

supporting same.
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..........................................................................................................................................................................................
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..........................................................................................................................................................................................

..........................................................................................................................................................................................
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..........................................................................................................................................................................................
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..........................................................................................................................................................................................
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Supporting FACTS (Tell your story briefly without citing cases or law.): ............. e TN rtrr e
L
........ L L L e a4t 8ttt sttt o e ee oo
)
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FILED
AUG 25 202
Sl s

IN THE G‘QHT JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

-~

THE COUNTY OF
Jos g SN No.
J%?’M Hooscles son ) CoseNo_ 1 .21.840121-W
Petitioner/Plaintiff, } Dept. No. Dept. 2
}
V. } Docket No.
, _ }
Wil Girehe }
Respondent/Defendant.
NOTICE OF MOTION

TO: THE STATE OF NEVADA, Respondent/Defendant, S {F@ of> \NOSEDA-

UARK , County District Attorney, and CRCE

, Esq.

day of

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that on the
20 _, at the hour of 9:00 O’clock A.M., or as soon thereafier as

>

the parties may be heard, the undersigned will bring on for hearing the attached MOTION FOR

WITHDRAWAL OF ATTORNEY OF RECORD, before the above-entitted Court, at the

Courthouse, in , Nevada, in

>

Department No. , thereof.

DATED this ‘T day of J N 2021,

Respectfully submitted,
J WJ}L&”— s~ T4~ 2_[

Ely, Nevada 89301-1989

X

m

0O I Petifibner/Plaintiff
m Ely Stéte Prison
s P.O. Box 1989

v iy

12



CERTIFICATE OF SERVICE BY MAIL

[ MM&‘L’ hereby certify pursuant to Rule 5(b) of the NRCP, that on

this 5 day of JUL\j , 2002, [ served a true and correct copy of the above-
entitled ___ postage prepaid and addressed as follows:
Glahr A Rica coge DISTRCT AEToey/ dACE,
200 levis pe 200 LUNis AVE
W Ny R0 W MV
510

]
Signature kg(m«izﬁ/ﬂw\o& Aey~~

Print Name J@e@pﬂ Henvolergon
Ely State Prison
P.O. Box 1989
Ely, Nevada 89301-1989

13



AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affinn that the preceding Jl-likbepé <ORHAS,

SVULOEANE Perition “ Newl Discovgred evidence *
(Title of Document)

filed in District Court Case No. 2\209¢%

& Does not contain the social security number of any person.

-OR-
O  Contains th_e social security number of a person as required by:

A.\;IA specific state or federal law, to wit:

i !
Leefeb e ——
/ (%9 specific law)

-OR-

B. For the administration of a public program or
for an application for a federal or state grant,

UJ%{#@W B

(Date)

14
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PAST OFFICE BOX /989

ELY STATE LRESOM (ESP)

ELY, NEVADA 89301196

PéT/TLOA/E/? LM _PRO-SE « v

DISTRICT COURT. C%_' : :

CLARK COUMTY, MEVRDA

TCSEPH HEMDERSON,

LETITIONMER,

| A-21-840121-W
CASE MO, Dept. 2

s

! OELT NO.

LIARDEN | LSTLLIANM GLTTERE,

i
DOATE OF HEARIMG |

RESPONOAMT,

'
TZLOE OF HEARING |

4

MELMORAMDUIN TM SUPPIT OF

/] 1]
SUCCESSIVE CIRET OF HABERS CORBS PETITION

LINELILY LISCOERED EVIIENCET

=\ (&4 Fvs LLOERSORS 3 ons

¥/
MATIERS 2N LENG A CO—OELLIUVIIT BY THELAMIE OF AHED VeI OIA

LHAZIZ LARRILG THE CATE p0, C 22 933S QEFT. 2L, THES RUEGCED (O —

e MARECL, [, 2 y, V. : 24 :

LESPECTAHULY SUBMITTED

e

15
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QISTRICT COLIRT

CLARK COUNT 7, NEVADA
TOSEPH HEHBERIVS,
PETITIONER, : CASE #LO-
VS, : DEFRPT ANO,

e STHATE OF frEVAPA,
LWARARDEXK | LILUTAM GRTTERE ]

L. LSSUES LPRESEMNTED

CEVEREMCE TSSUE |

. , ]
2 TMEEECTLE ASSISTAMCE OF COMSEC _CRME Brd ALL 4 EUELS OF LPE7LIOLLS

TR, FIAL OBLLCRTION 70 Feit ~

LdlL FTEEIR Lelielsr ACCOROTIMG 7S AL/ RUES OF COLQUCT, TANES TZGATIONS,

AL, SIATEMENT OF THE CASE

PETITIOMER HAS MEUER HEARED rOR SCEM THLS SO CALLED CO ODEFEMNDAMT

LA YD TR /AR ZLZ  SIAIES PROSECTOR LALED FO FLLOD CHALTER L 7Y 4kc)

LAZD IS LACT LEARIUE LETITIONUER OF HES FOMRFECAITH AIEAMIMENTT LICHZ.
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LI LIS MOT ZLLOLIED 70 7BST:
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Fzonss (4100c¢).
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LY LVROLE ArY) AROLBATION, ZT LudAS FURTHER LESCNEREL) ZHAT AL i s

LS ABMTIED) it PAGE 8" 35 4 CO-pera T MARCH Jo 2004,

17



#

e

LRRESTED, THIS 98 AIENTY OF JIME ~ FOR THE SIATE 7O FLLIE A TOLMPER. CF
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(F)  7HE DISQutZFTED LAtIVER 2S TIMIELY SCREEMEL) £ANE ANy

— CARTICIAATTON ZK THE WIRITER A) 2S5 APRORTIOME (0 ARAET OF JHE

LEE 7HELE AN ! AR

(11) LIRZ7IEY MOTICE 2§ PROAMITLY G2 Uend 70 THE PROSRE e

Ol ZENT.
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ULECHTICMS OF AHUD Y. CHAZLIZ. CAFE C 229335 18l DELARIMENT 21

LS TRUE A COXRECT, THAT THE STATES PROSECLTOR L7 [K FACT CAULF
—WM&MMWM
CF 7830 00 DEFEMMAMTS A0d) FATLING 7O FILE SECERMAICE " PRSI

7O LS (7%, /6S. SIXTH ARUAIIAERT \LEOLATIOA
LR LREALT

PETITIONIER HAS NIATIMTAIAEL) HES ZAUIOCEMSE O SIX ~—
TEEM YEARS, THE STATES LPROSECUTOR NIOLATED CHAPTER 174 Al
G7% (/2L 7B AMENDIERLT RIGHT TO THE (/8. COMS T 1TUTION OE ~
SRIVINMG ME OF /Y LLAECRTY T TEREST A8 A LIMITED STATES
CLTZ ZEM, THE LROSECLTION OFFEICE \LOITED ABA O
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LECESED) STATUTES, (OMSENING EVILEICE I1) AUTTHER.
CASE THAT URELY PERIAEL) TO ToE ZKIAIOCEMSE. BF IR
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JOSELY HEADEASOLS

NDOC #_o7224 FILED )
ELY STATE PRISON

P.O. Box 1989 AUG 25 2021

ELY, NEVADA, 89301 (% i ‘ooug

Proper Person

DISTRICT COURT
CLARK COUNTY, NEVADA
* % %
TOSELH flEAMOELSOL ) A-21-840121-W
Petitioner/Defendant, ) CASENO. Dept.2
) DEPT. NO.
)
Vs. ) EX PARTE MOTION FOR
) ORDER TO TRANSPORT
) PRISONER
LOTROEA LILLUIAM CGETTEE )
) DATE:
) TIME:
STATE OF NEVADA, )
Respondent. )
COMES NOW, Defendant (JOSELA LEAAHTOAS in proper person, and

moves this Court for an Order directing the NDOC to transport the Petition/Defendant from

Ely State Prison, Ely, Nevada, to Clark County in order to be present in time for the hearing set

for '} day of , 208._, Department No. , Case No.

This Motion is based on the papers on file herein and the Affidavit of Petitioner attached

hereto.

Dated this _4# day of _JL{\ ,200 21,

Subitted by:

LHN02 IHL 40 MuTT1o
K02 6 ¢ 9ny
d3aAIFoIN
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CERTIFICATE OF SERVICE BY MAIL

|, JO5EPH HENOASOR , hereby certify pursuant to Rule 5(b) of the NRCP, that on

this 4% dayof _ juiy”~ , 20@-1, I served a true and correct copy of the above-
entitled Ay 70 7RAMSAAT ___ postage prepaid and addressed as follows:
CLERK OF THE Cold7 (LS TRAICT RTTOLMIEYS CAAHKE

E7h JetrCing LiS7T Coues OO LELTS AUEAYLE

OO LELIS  AUEAMIE LASNEGAS, MY E£Q1O1

LAS VEAS A/ ] (O7

Signature iLM/ ﬂﬁ(‘ﬁ/‘x,_
0’ /7 77

Print Name (7QS £PH HEAOERSCd
Ely State Prison
P.O. Box 1989
Ely, Nevada 89301-1989
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AFFIDAVIT OF: JOSEPH 4 . HEAMDELION

STATE OF NEVADA )
:Ss

COUNTY OF CLARK )
I, JOSE/H LEAIPERSTA , do hereby affirm under penalty of perjury that the

assertions of this affidavit are true:

1.That I am the Petitioner in the above-entitled action and that I make this affidavit in

support of EX PARTE MOTION FOR ORDER TO TRANSPORT PRISONER,

attached hereto.

2. That I am over eighteen (18) years of age; of sound mind; and have a personal
knowledge of and, am capable to testify to the matter as stated herein.

4. That on day of ,200__, I have a hearing scheduled at ___a.m. in

Department No. , and request the court to order the NDOC to transport me for set hearing

I, JOSELPH Hen ERSOrL » do hereby state and declare under penalty of perjury

and pursuant to NEVADA REVISED STATUTE 208.165 that the foregoing statements are true
and correct, and to the best of my own personal knowledge and belief, as to any such matter that

may be stated upon belief,, I sincerely believe them to be true,

DATED THIS ¥# dayof JU/Y . 20e! .

Affiant,

/]
ﬂ &
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

LICIEAS 7D TRANSRKT

(Title of Document)

filed in District Court Case No.  C Z.(Z 9G&

K1 Does not contain the social security number of any person.
-OR-
O  Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-OR-

B. For the administration of 3 public program or
for an application for a federal or state grant.

ZV/JIA——-' 42/
ié{,ature) (Date)
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o AUG 25 2021

Htbsm

DISTRICT  COURT

QLR CIMTY, HEVANA

NAME, JQsso/7 AHAIDEARS O, A-21840121.w
PETITLCAIER, Dept. 2
CASE NO.

o AELLOAVIT/DECLAPATION
NAME, §7727€ OFf AENAAL,

. _ L PEAALTY GF PARTe/@
/eé:S’r-twaAAzq

-VS-

LARFTTA v, CALTEORNIA 427 1S 8. Y5 L LA 2o

Se?2. 95 SCr252s

COMES NOW, ZLAIMI72FF, JOASELY HENOELSOM, 37 A4t 7HAO-
Gbt LRQTE LI TICAMT AXNC), HERELYY STATES Z4E LU 1O UG

LA AL FUERY (Cv 127 AAPCOLILTELD ¢ XAETEL. ORELRELD 70

LELRESEXLT™ SOCR LETITHRER BY Tr7K5 CLCHIE TN CHI LS -

L&l CL QAR A LAlTH HELLD ZRCRADIT IR CORLCELALIAL

LXCLALRIOR " AR \LAL LA E LULLDEAICE Qb it L ROAR

_g:sz‘/‘/cwf,e. L LANE LLEEML Lin (00 Y LEARCSEALTELO
n . Tt oo - -~
L AL SIAGES O LATT™ AL S, 7 LERSCALU LN 1 e
CHRESERLT ATLSELE Lt 77¢ "7 SS9 7O fape

/
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LOMISEL. OITILE OF 7HE ELCGHTH TEUCLAL LUSTHTCT
LT, L 2Tl THE LUIRCHASE OF LA By AY SZIAAIL Y o4

SELF.
L ZALIORE Aol ¥ FLAST GANCAIIAENS T B G 7~ LIELANS, £l

N oY LRUST 7HE TOITAMIEAT CF CLemdIEC By To/7S Cr /7

X 7HE CLOSE AFFLLIATLCI OF /¢ (LR 77047 F  J A E

CIPSTRICT 7T ST O FTCE

L THERELOHE STHAY (Y FARETTA e (ol LLORMNZA  ALD

) — - - ——— / ; . -
L)t d REWERITT ATHITELL OAl THES AUBRUAS CCresnrs 1. 387 7

CF SCCCESLIVE /U TTIICAL O ALEL LY L 5CO WELELD £ Mf/)é/u('éj

UL LLTLL IERE COMASEL. AT Y Ot S ALELD.

DATEQ 71105 Y% 21w G Ny zcz]

LESIHECTHLILLEY S AN T TTELD

iy %@Jg%wmw bizy

TCSEPH  fAEANEL SO

ELY SiPTE LR]SOAS
PO, F£cx /383
ELY AEVRLE R S5 RO

LETL7LMER. 744 20 - SF

£/
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CERTIFICATE OF SERVICE BY MAIL

Pursuant to NRCP Rule 5 (b), I hereby certify that I am the Petitioner/Defendant named herein

and that on this _‘_f 114— day of J(,I ‘T/ ,20 &/ , I mailed a true and correct copy of this

foregoing /7. /d?l/f’// /[)[ CCAEAZCAL to the following:

DYTi7C; CeddhT

ECC LECITS ALE

LASVECAS LY

LUSIRICT 277ORNLEY

OO LELLUS e

L5 VEGHS, A

35




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Electronically File
10112021 9:19 A

A

CLERK OF THE COUR

PPOW

DISTRICT COURT
CLARK COI%NTY, NEVADA

Joseph A Henderson,

Petitioner, Case No: A-21-840121-W

Department 2
vs.
Warden William Guttere, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
/

Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
August 25, 2021. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the _16th _day of  December 2021 _at the hour of

2:00 PMo clock for further proceedings.

Dated this 11th day of October, 2021

(o P

Distigd & g lglee A132

Carli Kierny
District Court Judge
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DISTRICT COURT
CLARK COUNTY, NEVADA

Joseph Henderson, Plaintiff(s) CASE NO: A-21-840121-W

Vs, DEPT. NO. Department 2

Warden William Guttere,
Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last

known addresses on 10/12/2021

Joseph Henderson

37
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Electronically Filed
10/11/2021 2:27 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE COU
CLARK COUNTY, NEVADA w ﬂu

ERTEI
Joseph Henderson, Plaintiff(s) Case No.:  A-21-840121-W
Vs,
Warden William Guttere, Defendant(s) Department 2

NOTICE OF HEARING

Please be advised that the Ex Parte Motion for Order to Transport Prisoner in the
above-entitled matter is set for hearing as follows:
Date: December 16, 2021
Time: 11:00 AM
Location: RJC Courtroom 16B

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b} of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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‘ Electronically Filed
JOCSERY IHEMNINRSOM 10/11/2021

DOL 7224 Qié K S, ~
LI TEFF Zi 00 S .

CLERK OF THE COURT

DUSTRICT CCLRT
CLARK COUURITY, MECRDA

o

NAME, iasepy 4, AEALDERSC,

Plaintiff(s),
CASENO. g-zj-840iZ |-
_VS-
NAME. - <omn e DEPT NG &
» STATE  OF LIEVADA, et,cl., L -

| Defendant(s). D1, OF ABRIE ¢

MOTION T AMEXD PFETITIN

MRS R4, 774 &
EXHIBIT “ALANDEN ML Y

{
COMES NOW, 226704 Mensxnscad, in PRO PER | JALSTALT PETTIICA 70 MDY

LETZTION “Sterss SivE " AMEtly OISCOVERED EUINERCE..

OLASLIRIT T KRS 3, 724 PERSONS LD MAY FELE. PETTTION:. 3.Ch)

LULOTES |

AFETER THE LIATE QM

LUHICH THE BRSO L IABS COMVICTED, LIMLESS THE LSO

Dreans sparnae TS DEMIOAUSTRATING ZZAT SOME ZH1-—

N IAIEALT Ex TERMA. T THE. (IEFZd S PRECLLANED) BRI G~

TG THE MOTION /eL;

/

/

I . -
DETITIANER FILES. TS MOTION TO AN THE EXALETT /A Y EAITEHICE
) 1
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. MEMORANDUM OF POINTS AND AUTHORITIES
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“RURSUMIT 7O THE FACT TRAT, SO~CALED CO~YFERPAT AW
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CERTIFICATE OF SERVICE BY MAIL

Pursuant to NRCP Rule 5 (b), I hereby cerﬁfy that I am the Petitioner/Defendant named herein

and that on this 52077 day of (fe,of ' ,202/ ,1mailed a true and correct copy of this
foregoing _A2c77042 7O Aircl) to the following:
, \
3 Y T SR LUSTRICT ATIDUe=Y
2O LELIIS MNE - ZoD [ELIES AVE
(LAl 890 - LY, M SNi6]

/

BY: QMMM

J / /b
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AFFIRMATION

Pursuant to NRS 239b.030

The undersigned does hereby affirm that the preceding document, AMITZcrd 700 viersd

(Title of Document)

Filed in case number: _J-2/~$¥0 /2 /().

Q(Document does not contain the social security number of any person
P Or
o Document containsj the social security number of a person as required by:

O A Specific state or federal law, to wit \

Or

o For the administration of a'public program :
Or

o For an application for a federal or state grant
Or

o Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230, and NRS 125b.055)

DATE; (j,; 7 2678 zcz/ |
| day, %MJMW

Signafure) /

TOSEN A HerdDRSOAS
(Print Name)
(Attorney for)
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Case No. - 21-5410121 (M | _ . ‘ - ) .
Dept. No 2 , | o '

INTHE_&/G//7// _ JUDICIALDISTRICT COURTOFTHE |
STATE OF NEVADA IN AND FOR THE COUNTY OF CLORK :

4

. \ ) . . '
JOSELH A » HEMDEARSON CASE MO, -2~ 8-710/41 w )
o Pelonen DEPTMO. T o
S ‘ : : : ~ PETITION FOR WRIT
‘ < : y . OF HABEAS CORPUS
L L2RLOEA L Lo JI{ ETAM CETTELE {(POSTCONVICTION )
o ~ _ FJ/&_\‘T SINMIEMNDED FLETITION
g w e ol WL MRUCCESSIUE” '

NEAJL‘/ L)Lscov ERED £ EVLDENCE

L (2) Addmonal pages are not pexmltted exoept where noted or wnh xespect to the facts‘ whlch you
rely upon to suppoxt yonr grounds for relief. No citation of authoritiés need be fumlshed If briefs or

arguments are submltted, ey should be submxttedm the formi of a sepamte memorandmn. i

(3) Ifyouwantanattomeyappomted,youmustcompletetheAtﬁdawthupportofRequestto
Proceed in Forma Pauperis. You must have an authorized oﬁeeratthe prison ‘completé the ¢ eeruﬁeateasto
meamoumofmoneymdsecmmesondeposnttoyourcredttmanyaoeountmthemsntuuon SR

.‘.

(4) You must name asrespondent the personby whom you are eonﬁned orrestrmned. If you are
maspectﬁcmshttm _.,oftheDepamnentofConecuons, ‘name the warden’or head of the institution. If o
you’re not in a specl.ﬁc institution’ ofthe Depamnentbut thhmxts custody name the Dn'ectm' ofthe

Depanmentof Conechons C o ‘
A - 5 (5) Youmustmcludeallgrmmdsorclalms forrehefwhlchyoumayhave neganlmgyour R
conviction or senténcé. Failure {o raise all grounds in this petmon may preclude you from ﬁlmg future -

: petmons challengmg_your eonwcuon and sentenee RE ) R i ,

N (6) ' You must allege spectﬁc facts supporung the claims in the penhon you file seelnng rehef
from any'e'o 'ct:on or eentenee Failure to allege speclﬁc faets rather than just eoncluslons may cause

claim wﬂl operate 16w waxve the attomey-clxent pm'llege for.the promdmg in which you claim your counsel
was ineffective:- . _ A




EXHIBIT ‘A"

PUESELTEMCE IMNVESTIGATION REPORT
NAMING.! Abud erdia Chaziz as A co- - DErE ST
ZA AR/OTHER CATE 0. Cz2 9335 ppr 2! ON

MARCH /6. 2009 .
LIGL/ST 27, 2008, —ZSSIED
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. «-P®/27/2888 15:27 7@248'55225 PAROLE PROB . L /PAGE' 98/13

PRESENTENCE INVESTIGATION REPORT : S , Page 8

JOSEPH ALEXANDER HENDERSON * - , P

CC#: C212968 \ ' ‘ '

. , ~ ) : )
Victim #1 began to fight with the other two suspects upstairs and was “pistol whipped” causing imjuries to his
scalp which bled profusely. Victimi #2 was taken upstairs to the master bedroom by Mr. Henderson where he
tied up the victim and sexually assanlted a second time-with Mr. Henderson peneirating her vagina with his

- penis. , \ ‘ oot )

The suspects ransacked the homie, tgki-nfg cash éild other ;'_t’ems. Victim #2 freed herself and called 911.
C ViI. CO-DEFENDANT’S/OFFENDER’S INFORMATION

Ahud Yudja Chaziz is scheduled for trial under C229335, in Department XXI on March 16, 2009, .
~ ' YIILDEFENDANI’S STATEMENT .

N

' Rue defendant was interviewed at the Clark County Detention Center on July 30, 2008 and did not provide a
written statement for the Court’s review. - :

~ 3

: The defendant maintains hisinnocence in the instant offense and says he was not it}volved in the crime.

' IX. VICTIM INFORMATION/STATEMENT

i

An information letter and ciaim form-were mailed to both victims (VC2178712 and VC217871 3) on July 22, L

2008, however a claim has not been received. Telephone contact was made on August 12, 2008 with one
victim and the impact forms werc faxed. With no respohse, the un.de’r’signed\ telephoned both victims on
August 15, 2008 and they offered the following impact statements: > ‘ ’

/
| . y ! !

Victim #1 - (VC2178713) reported that he was affected emotionally, in his marriage, in his health aud
financially. He reported that the two victims were in the process of planning their wedding at the time of the

 instant offense and looked forward to having a large celsbration and having children. Since the event, the two '

decided to elope and get married because they did not want to be the center of attention and have their guests
dwell on how they were victimized. They have.both decided to wait to have children because of the emotions
that both continue to deal with due to the instant offense, The victim reports that he has gained 40 pounds,
suffered depression, been diagnosed with diabetes and high blood pressure since the svent. He believes this
crime has taken 10 ycars off his life and asks who can ever pay for that time. Financially the victim reported
that he sold the house where the event happened and had to disclose that it was the scene of a crime which

. caused him a $50,000 loss in the transaction. Tn addition, he reported that he had planned to expand his
practice significantly prior to the cvent and due to the event and the subsequent depression he suffered,
abandoned the concept which could have developed into hundreds of thousands dollars of added income. He
continually stated that the victim “tamished” both the victims’ lives with both victims constantly thinking who

.. Was “lurking around the next corner”. The victim reported that he felt that his associates and patients still look

* at him as “that’s the puy that got beat up and his wifc got raped”. He feels his manhood has been questioned

by the event, even though he knows that he did everything possible to prevent it, He felt the defendant had the ~ R

victims “cotnered” and they easily could have been murdered. He described the defendant as a person with
“no morals, no boundaries” and a “truie predator” that could have taken the money and walked out but did not,

He believes the defendant should be in front of a firing squad and in the least kept out of so'cigty.‘r Ho said that* -

20 years is far too little as hc fears the defendant would then be young enough to harm someone else. 50 years
should be a minimum sentence. : | B
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8 ) INTHE £/G//7// ____ DISTRICT COURT OF THE
9 STATE OF NEVADA IN AND FOR THE COUNTY OI:"_ a4 44/2/(
10 , S -
11| JOSEPH A . AHEDERSON CASE NUMBER:
: Petitioner ' : A-21-840121-W
12 etitioner, | u
13 VS.
14 . REQUEST FOR EVIDENTIARY
LIARDERS, LI7( (771, GE7 Teree| BEARING
_15 ’Warden;- State of Nevada, .
\ . '
16A Respondents.
17
18 COMES NOW, (JOSELH f A Distx the Petitioner, in proper person, and moves this Court
19 357 TITEV4ER _ evidentiary hearing. This
20 || motion is made and based in the interest of justice.
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CERTIFICATE OF SERVICE |

The undersigned hereby certifies that heisa person of such age and discretion as to be competent

to serve papers.

" That on_, e 2‘3,' 20 2/ , he served a copy of the foregoing Ex Parte Motidn for

and Request for Evidentiary Hearing by personally mailing said copy to:-

/

District Attorney’s Ofﬁcé |

A\‘ddress: 200 (ELIES AVE I
LAS NECAS, My EF 101 ‘

Warden : . ‘ » . - .

Address: 2. 0. BOX (8% ESP »
ELY, MeEvnoAa 8930) ' .

/

J

titfogé?/j%mj‘%@/ - o
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| y .
o ~ AFFIRMATION
f Pursuant to NRS 2398.030

oo

The undersigned does hereby affirm that the preceding LECUEST

{

FO CULDELTIARY LEARIAE,
(Tltle of Document)
' fled In District Court Case number _
' . . N ‘ 1( ) .
\ - L ‘ .

. |
A . Does not contain the social security number of any person.

\ o :OR- o AU
O  Contains the sodal security number ofa person as requlred by

A. A spedfic state or federal law, to wnt.

. (Stte specificlaw) ' _ .
B. For the admlnlshaﬂon ofa publlc pmgram or for an appllcauon \
;. for a federal or state grant. |
- 7~ 20-2021
Date
- JOSEPH A /fovﬁéa)’OA/ ~ . .
/ Print Name ‘ b - - o
' Tite ]
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Electronically Filed

o ' 10/11/2021
JOIS‘CE‘PH A, HAEMDELSOA CLERK OF '.I'HE COURT

# éo? ZZL[' / Pro Pexr '
Ely State Prison : .
P.O. BOX 1989
ELY, NV 89301

IN THE £ LGHT/L JUDICIAL DISTRICT COURT

OF THE STATE OF NEVADA IN AND FOR THE COUNTY OF _ CLARK

THE STATE OF MNEVADA Case No.:

Plaintiff, bept No. : :I\-21-840121-w

vSs. PR - -

. .Not:i.‘c‘e of _ﬁoi:i;;‘
JOSELH A. AEAPELIOAL

Defendant

NOTICE OF MOTION

YOU WILL PLEASE TAKE NOTICE, that . ALGM/EST Fb/(’ EVTISATIARY
/T1EARIAL .

will come on for hearing before the above-entitled Court on the day of

, 20 , at the hour of o’clock .m. in

Department , of said Court.

DATED this 2_0;2/ day of

, 20 8¢,

711
# /.972,2/ / Pro
s , Pexr !
% b + Ely State Prison
L e= O P.O. BOX 1989
% ::JJ ELY, NV 89301
> T )
- Q F- =
1
3} (2] [ 1 -
(@]
uw o.
& bl X
o [
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(3] -1- 4
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s No A-21- 890121 - | FILED
Dept. No. 2 DEC 03 20

St

INTHE £7G//7/7 ___ JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF (¢ AAK

TOSELH A - HEMERSON

v_ .
PETITION FOR WRIT
OF HABEAS CORPUS
LUHRDEM ! LUILLIAM GETTESE (POSTCONVICTION)
Respondent. _ SEQOND AMEMDED PETTTION
IR o SUCCESS IVE
L e HELILY DISCOVERED EMIDEMNCE
INSTRUCTIONS:

(1)_mbeﬁfgbnmmuleghlymmm&typewﬁmﬁgnedbymepeﬁﬁmnmwﬁﬁod.
| (2) Additional pages are not permitted except where nofed or with respect to the ficts which you
rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs or
arguments are submitted, they should be submitted in the form of a separate memorandum, = -

A HywwammaummyappommiymmmmmplactheMﬁdavithuppmtofRoqmm
Proceed in Forma Pauperis. Youmuahaveanamhmizedoﬁceratthepﬁson‘oompletc'thccerﬁﬁmtpasto
meammmdmoneyandsecmiﬁesmdeposiuoymcmdﬂmeoummﬂwmﬂiuﬁon '

4 YWIMMasmpondmtthepefmnbywhomyoumwnﬁnedormsmimd If you are
in a specific institution of the Department of Corrections, name the warden or head of the institution, If
you’mnotmaspedﬁc'insﬁunjmofﬂleDeparunmththhinitscustody,nameﬂleDirectorofthe
() Youmustinclude all grounds or claims for relief which you may bave regarding your
conviction or sentence. Faihuetoraiseallgmundsinthispeﬁﬁonmaypmludeywﬁomﬁﬁngﬁlm
Petitions challenging your conviction and sentence. :

©) _Ymﬁuﬁnuegcwﬁcﬁmsupponingmedmmmpeﬁmymmewngmw
ﬁnmanyconvxmonorsentence Failure to allege specific facts rather than just conclusions may cause

RECEIVED

NOV 29 2071
CLERK OF THE COURT 1
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8. What was your plea? (check one)

(a) Not guilty x
(b) Guilty ........
{c) Guilty but mentally ill ........

(d) Nolo contendere ........

9. If you entered a plea ot_‘.guilty or guilty but mentally ill.to one count of an indictment or information, and a
plea of not guilty to another coémt of an indictment or information, or if a plea of guilty or guilty but mentally ill was
negotiated, give details: .................... PR s re e e s neaeton s reEa e et e AT LAY by e AR n e ra s rs s e sem s e e

10. If you were found guilty or guilty but mentally ill after a plea of not guilty, was the finding made by: (check one)

11. Did you testify at the trial? Yes .........-Ng ‘/
12. Did you appeal from the judgment of conviction? Yes .'41%

13. If you did appeal, answer the following:

(a) Mame of court; @%Td%WW/I\E\II‘Q‘« 2% W
(b) Case number or citation: LA RCE e

(©) Result; ....ealt € 4 S

(d) Date of resuit: ”“’f’@q

(Attach copy of order or decision, if available,)
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14. If you did not appeal €Xplain briefly WhY YOU did 00 ......ovvmessmemsssmcnseesse oo
. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any
petitions, applications or motions with respect to this judgment in any court, state or federal? Yes “/ No.....

16. If your answer to No. 15 was “yes,” give the following information:

(a)(l)Namc of court: NEAoAS. SR

{4) Did you receive an evidentiary hearing on your petmon application or motion? Yes ..%No
(5) Result: .. Pend H’fd .............................. s ne s e e
© Daeofresute . ShpAQ

(7) If known, citations of any written opinion or date of orders entered pursuant to such result:

(2) Nature of proceeding: Wd ...................................................
(3) Grounds raised: Wéfﬁo%S\/lOLFr“&\tg

{4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No .

(6) Date of resuit: ?"{@'”
(7) If known, citations of any written opinion or date of orders entered pursuant to such result:

o ST ke O scovep”

(c) As to any third or subsequent additional applications or motions, give the same information as above, list

them on a separate sheet and attach,

-3- '
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any

petition, application or motion?

{e) If you did not appeal from the adverse action on any petition, application or motion, explain briefly why you
did not. (You must relate specific facts in response to this question. Your response may be included on paper which

is 8 1/2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in

length. ).t

.........................................................................................................................................................................................

17. Has any ground being raised in this petition been previously presented to this or any other court by way of
petition for habeas corpus, metion, application or any other postconviction proceeding? If so, identify:

(a) Which of the grounds is the same; NO -

...............................................................................................................................

response may not exceed five handwritten or typewritten pages in Iengtbh.) ..... LBNL“)d’W%
O\denk st b peked Mesoramldan syccessive®

18. If any of the grounds listed in Nos. 23(a), (b). () and (d), or listed on any additional pages you have attached,

were not previously presented in any other court, state or federal, list briefly what grounds were not so presented,
and give your reasons for not presenting them. (You must relate specific facts in response to this question. Your

fesponse may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in length.) j‘&STOfM ML
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19. Are you filing this petition more than 1 year following the filing of the judgment of conviction or the filing
of a decision on direct appeal? If so, state briefly the reasons for the delay. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the

petition. Your response may not exceed five handwritten or typewritten pages in length.) \{‘&6

..........................................................................................................................................................................................

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the judgment

under attack? Yes ........ No \/
If yes, state what court and the CSE MUMDET: .........c...c.vemimiiisionms i ssssssbietoss s sossesseesessessesesssesssss srasoesssansssasens

21. Give the name of each attorney who represented you in the proceeding resulting in your conviction and on

direct appeal\hwm"%—q’( ;pﬁwl%#m,%wl\lwm. ...........

..........................................................................................................................................................................................

22. Daq you have any future sentences to serve after you complete the sentence imposed by the judgment under
attack? Yes ........ No ‘/

If yes, specify where and when it is to be served, if You KNOw: .......cceeevrrerernoncensscsmssssenn ettt sremsena e ene et

23, State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the
facts supporting each ground. If necessary you may attach pages stating additional grounds and facts

supporting same.

-5-
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..........................................................................................................................................................................................
..........................................................................................................................................................................................

..........................................................................................................................................................................................

..........................................................................................................................................................................................

..........................................................................................................................................................................................
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..........................................

.......... 1. AI07 T BE A cHTMESS A CGALKIT tYSELE I SLA ABKIMRMENT...,

SURTIHAT L. 7R BE LAQTESAT. BN LVACEPORE LRLGHTS.......oooossssesssssssssssiions

Supporting FACTS (Tell your story briefly without citing cases or law.): .......... ,
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WHEREFORE, petitioncr prays that the court grant petitioner relief to which he may be cntitled
in this procecding.

EXECUTED at Ely State Prison, on the 4J™day of ihe month of rIvEMI o 202
of the year 201"

/Signdtére of petitioncr

Ely State Prison
Post Office Box 1989
Ely, Nevada 89301-1989

Signature of Altorney (if any)

Altorney for petitioner

Address

/7 Mﬂ?r

Attomcy for petitioner

oo



CERTIFICAT S

I \ " , hereby certify pursuant to N.R.C.P, 5(b), that on

this_{0P4 day of the month of NQMEMOMRR__ , of the year 201__ ¥ mailod a troe and
corroct copy of the forcgoing PETTTION FOR WRIT OF HABEAS CORPUS addrossed o

Respondent prison or jail official

Attorncy General
Heroes' Memorial Building District Attorney of County of Conviction

100 North Carson Street
Carson City, Nevada 897104717

oY




AFFIRMATION PURSUANT TO NRS 239B.030

L \/Qgéfﬁﬁ ’%AMNDOC#_@ZM'?L )

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE
ATTACHED DOCUMENT ENTITLED 2N AMeNAmerdT

Ha Bus cor Pus

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

pATED THIs [0™ DAY OF l\)wéwtavm ,zolr/.

=

SIGNATURE: L4 %/M\W/
y T/

INMATE PRINTED NAME: U;tﬂ{—’? A r'LNdZKSOI\J

INMATE NDOC # 679»'3% |

INMATE ADDRESS: ELY STATE PRISON
P. 0. BOX 1989
ELY,NV 89301




 EXHIBIT A’

(RESEMTEMCE TMVESTIGATION REPORT
NAMING ! Abud Verdia Chaziz &S A co-persmur

LA RROTHER CASE 0. CZ29335 neor 2/ oM

MARCH /6. 20093.
ARIGL/ST 27, 2008, ___ 25D .
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-BB/27/2088 15:27 7824865226 PAROLE PROB PAGE 88/13
PRESENTENCE INVESTIGATION REPORT Page 8
JOSEPH ALEXANDER HENDERSON

" CC#: C212268 !

Victim #1 began to fight with the other two suspects upstairs and was “pistol whipped” causing injuries to his

scalp which bled profusely. Victim #2 was taken upstairs to the master bedroom by Mr. Henderson where he

tied up the victimn and sexually assaulted a second time - with Mr. Henderson penetrating her vagina with his

penis.

The suspeets ransacked the home, taking cash and other iterns. Victim #2 freed herself and called 911.

Vii. CO-DEFENDANT’S/OFFENDER'S INFORMATION

Ahud Yudja Chaziz is scheduled for trial under C229335, in Department XXI on March 16, 2009,

. ~ VIIL DEFENDANT’S STATEMENT

The defendant was interviewed at the Clark County Detention Center on July 30, 2008 and did not provide a
written statement for the Court’s review.

The defendant maintains his innocence in the instant offense and says he was not involved in the crime.

IX. VICTIM INFORMATION/STATEMENT

An information letter and claim fotm were mailed to both victims (VC2178712 and VC217871 3) on July 22,
2008, however a claim has not been received. Telephone contact was made on August 12, 2008 with one
victim and the impact forms werc faxed. With no response, the undersigned telephoned both victims on
August 15, 2008 and they offered the following impact statements:

Victim #1 = (VC2178713) reported that he was affected emotionally, in his marriage, in his health and
financially. He reported that the two victims were in the process of planning their wedding at the time of the
instant offense and looked forward to having a large celebration and having children. Since the event, the two
decided to elope and get married because they did not want to be the center of attention and have their guests
dwell on how they were victimized. They have both decided to wait to have children because of the emations
that both continue to deal with due to the instant offense, The victim reports that he has gained 40 pounds,
suffered depression, been diagnosed with diabetes and high blood pressure since the event. He believes this
crime has taken 10 ycars off his life and asks who can ever pay for that time. Financially the victim reported
that he sold the house where the event happened and had to disclose that it was the scene of a crime which
cavsed him a $50,000 loss in the transaction. In addition, he reported that he had planned to expand his
practice significantly prior to the event and due to the event and the subsequent depression he suffered,
abandoned the concept which could have developed into hundreds of thousands dollars of added income. He
continually stated that the victim “tarnished” both the victims’ lives with both victims constantly thinking who

. was “lurking around the next comer”. The victim reported that he felt that his associates and patients still ook
at him as “that’s the guy that got beat up and his wifc got raped”. He feels his manhood has been questioned
by the event, even though he knows that he did everything possible to prevent it. He felt the defendant had the
victims “comered” and they easily could have been murdered, He described the defendant as a person with
“no morals, no boundaries” and a “true predator” that could have taken the money and walked out but did not.
He believes the defendant should be in front of a firing squad and in the least kept out of society. He said that
20 years is far too little as he fears the defendant would then be young enough to harm someone else. 50 years
should be a minimum sentence.
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AFFIRMATION PURSUANT TO NRS 239B.030

I, %ﬁjﬁﬁﬂ% A iﬁ@‘\ideiﬁmt\( - NDOC# @,/"L‘AZV—,P L,
CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE
ATTACHED DOCUMENT ENTITLED M()’Tfﬁt-\l ﬁfﬂ'@ﬁ@\m oN

- Twme. - )

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.
DATEDTHIS 3Rd _DAYOF Dec ° .20 Z{ .

SIGNATURE: Q{Wﬁgf%@ Ur,
U iU
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ASTA

JOSEPH A. HENDERSON,

WARDEN WILLIAM GUTTERE,

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

Plaintiff(s), Dept No: 1l
ept No:

VS,

Detendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Joseph Henderson
2. Judge: Carli Kierny
3. Appellant(s): Joseph Henderson
Counsel:

Joseph Henderson #67224

P.O. Box 1989

Ely, NV 893(H
4. Respondent (s): Warden William Guttere
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155-2212

A-2(-840121-W -
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Case Number: A-21-840121-W

Case No: A-21-840121-W

Electronically Filed
1/5/2022 10:12 AM
Steven D. Grierson

CLERE OF THE COU EE




5. Appellantis}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis™*: N/A

**Expires | vear from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

9. Date Commenced in District Court: August 25, 2021
0. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11, Previous Appeal: No

Supreme Court Docket Number(s): N/A
2. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 5 day of Jannary 2022,

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Joseph Henderson

A-2(-840121-W .
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Electronically Filed
1/7/2022 8:44 AM
Steven D. Grierson

CLERK OF THE COU
Rse R b Bt

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

KAREN MISHLER

Chief Deputy District Attorney
Nevada Bar #013730

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

VS~ CASENO: A-21-840121-W
§ 05C212968

JOSEPH ALEXANDER HENDERSON .
#1502730 > DEPT NO: IT

Defendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION) SECOND AMENDED PETITION SUCCESSIVE
NEWLY DISCOVERED EVIDENCE, MEMORANDUM IN SUPPORT OF
“SUCCESSIVE” WRIT OF HABEAS CORPUS (NEWLY DISCOVERED
EVIDENCE). REQUEST FOR EVIDENTIARY HEARING; and MOTION
TO DISMISS PURSUANT TO THE DOCTRINE OF LACHES

DATE OF HEARING: FEBRUARY 15, 2022
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County

District Attorney, through KAREN MISHLER, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in this State’s Response to Defendant’s Petition
for Writ Of Habeas Corpus (Post-Conviction) Second Amended Petition Successive Newly
Discovered Evidence, Memorandum in Support of “Successive” Writ of Habeas Corpus
{(Newly Discovered Evidence), and Request for Evidentiary Hearing.

This Response is based upon all the papers and pleadings on file herein, the attached
points and authorities in support hereof, and oral argument at the time of hearing, if deemed

necessary by this Honorable Court.
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 11, 2005, Joseph Henderson, (hereinafter “Petitioner”) was charged by way of
Information with the following: Count 1 — Conspiracy to Commit Burglary, Count 2 —
Burglary While in Possession of a Firearm, Count 3 — Conspiracy to Commit First Degree
Kidnapping, Counts 4 and 5 — First Degree Kidnapping With Use of a Deadly Weapon, Count
6 — Conspiracy to Commit Sexual Assault, Counts 7, 8, and 9 — Sexual Assault With Use of a
Deadly Weapon, Count 10 — Conspiracy to Commit Robbery, Counts 11 and 12 — Robbery
With Use of a Deadly Weapon, Count 13 — Open or Gross Lewdness, and Count 14 — Battery
With Use of a Deadly Weapon Resulting in Substantial Bodily Harm. On June 27, 2008, a jury
found Petitioner guilty of all counts.

On August 28, 2008, Petitioner was sentenced as follows: Count 1 — twelve months in
the Clark County Detention Center; Count 2 — sixty-two months to one hundred fifty-six
months in the Nevada Department of Corrections (“NDOC™), to run concurrent with Count 1;
Count 3 — twenty-four months to sixty months in the NDOC, to run consecutive to Count 2;
Count 4 — sixty months to life in the NDOC, plus an equal and consecutive term of sixty
months to life for the Use of a Deadly Weapon, to run consecutive to Count 3; Count 5 — sixty
months to life in the NDOC, plus an equal and consecutive term of sixty months to life for the
Use of a Deadly Weapon, to run consecutive to Count 4; Count 6 — twenty-four months to
sixty months in the NDOC, to run consecutive to Count 5; Count 7 — one hundred twenty
months to life in the NDOC, plus an equal and consecutive term of one hundred twenty months
to life for the Use ot a Deadly Weapon, to run Concurrent with Count 6; Count 8 — one hundred
twenty months to life in the NDOC, plus an equal and consecutive term of one hundred twenty
months to life for the Use of a Deadly Weapon, to run Consecutive to Count 7; Count 9 — one
hundred twenty months to life in the NDOC, plus an equal and consecutive term of one
hundred twenty months to life for the Use of a Deadly Weapon, to run Consecutive to Count
8; Count 10 — twenty-four months to sixty months in the NDOC, to run consecutive to Count

9; Count 11 — seventy-two months to one hundred eighty months in the NDOC, plus an equal
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and consecutive term of seventy-two months to one hundred eighty months for the Use of a
Deadly Weapon, to run concurrent with Count 10; Count 12 — seventy-two months to one
hundred eighty months in the NDOC, plus an equal and consecutive term of seventy-two
months to one hundred eighty months for the Use of a Deadly Weapon, to run consecutive to
Count 11; Count 13 — twelve months in the Clark County Detention Center, to run concurrent
with Count 12; and Count 14 — sixty-two months to one hundred fifty-six months in the NDOC,
to run consecutive to Count 13. Petitioner recetved 1,251 days credit for time served. A special
sentence of lifetime supervision was imposed to commence upon release from any term of
imprisonment, probation or parole.

The Judgment of Conviction was filed September 24, 2008. Petitioner filed a Notice of
Appeal on October 9, 2008. The Nevada Supreme Court affirmed Defendant's conviction on
February 3, 2010. Remuttitur 1ssued on March 2, 2010,

Petitioner filed his pro per Petition for Writ of Habeas Corpus (Post-Conviction) on
January 11, 2011. Through counsel, Petitioner filed a supplemental petition on August 26,
2011, After an evidentiary hearing, the district court denied the petition on October 22, 2012.
The Findings of Fact, Conclusions of Law, and Order were filed on November 21, 2012.
Petitioner filed a Notice of Appeal on February 12, 2013, The Nevada Supreme Court affirmed
the denial of the writ on September 18, 2014. Remittitur issued on October 20, 2014,

Petitioner filed a pro per “Successive” Petition for Writ of Habeas Corpus on June 12,
2014. The district court denied this Successive Petition on December 2, 2014. Petitioner filed
a Notice of Appeal on December 11, 2014. The Nevada Supreme Court aftirmed the denial of
the writ on September 11, 2015. Remittitur issued October 12, 2015.

On August 25, 2021, Petitioner filed a Petition for Writ of Habeas Corpus (Post-
Conviction) “Successive” “Newly Discovered Evidence” (hereinafter “8/25/21 Petition™), a
Memorandum in Support of “Successive” Writ of Habeas Corpus Petition (Newly Discovered
Evidence) (hereinafter “Memorandum”), and an Affidavit/Declaration requesting this Court
retrain from appointing him counsel. On October 11, 2021, he filed a Request for Evidentiary

Hearing (hereinafter “Request”). On December 3, 2021, he filed a Petition for Writ of Habeas
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Corpus (Post-Conviction) Second Amended Petition Successive Newly Discovered Evidence
(hereinafter “12/2/21 Petition”). On December 23, 2021, Petitioner filed a Motion for
Extension of Time, asking for an additional 45 days so he may hire an attorney. These filings
will be referred to collectively as the “Successive Petition.” The State responds as follows.

STATEMENT OF THE FACTS

On the night of September 3, 2004, Dr. Eric Bernzweig (**Eric”} and his fiancée, Julie
Kim (*“Julie”), were sleeping at their residence located at 7833 Lonesome Harbor, Las Vegas,
Clark County, Nevada. At approximately 12:30 a.m. that night, an olive-skinned man rang the
doorbell. The olive-skinned man told Eric that he was his neighbor and that his son had thrown
his keys into Eric’s backyard. The olive-skinned man asked if he could look for his keys in the
backyard. Eric closed and locked the front door and in effort to help his alleged neighbor, went
to the backyard, turned the lights on, and attempted to find the keys, to no avail. The olive-
skinned man then asked Eric if he could go to the backyard and look for the keys with him, at
which time Eric let him 1n and took him through his house to the backyard.

After not finding the keys in the backyard, the olive-skinned man told Eric he was going
to go to his car to get a flashlight to aid in the search for the keys. Eric went to his garage to
try to find a flashlight. Eric returned from the garage, to find the olive-skinned man in his
house with two masked Black male individuals, both wielding guns with laser sights. DNA
evidence eventually revealed Petitioner to be one of the masked intruders. The intruders tied
Julie’s hands with plastic ties. They tried to tie Eric up with the plastic ties but when the plastic
ties did not fit, they handcuffed Eric instead, and took him to upstairs portion of the house.

The olive-skinned man demanded to know where Eric kept the safe. Eric told them that
he did not have a safe. In an attempt to appease the intruders, Eric gave them approximately a
thousand dollars in cash he had hidden in a closet. While the intruders were occupied, Eric
was able to get out of his handcuffs. He attempted to get downstairs, but was caught by one of
the masked intruders. While scuftling with one of the intruders, Eric was pistol-whipped two
or three times, which split his head open. Eventually, the intruders tied Eric up with electrical

cords and left him to bleed on the floor.
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While the olive-skinned man and the other masked intruder were looking for the safe
with Eric, Petitioner was downstairs with Julie. Petitioner held her at gunpoint, put a pair of
Eric’s swim trunks over her head, put a cat toy i her mouth and threatened to kill her if she
screamed. He then began to fondle her, placed his mouth on her breasts and sexually assaulted
her by mserting his fingers into her vagina. He then forced Julie to spread her legs and sexually
assaulted her by inserting his penis in her vagina. Petitioner then took Julie upstairs to the
master bedroom, placed her face down on the bed and sexually assaulted her for a third time
by inserting his penis in her vagina.

Shortly after Petitioner’s last sexual assault, the mtruders tied up Julie’s legs and left
the home. Julie worked her way loose and discovered Eric lying in a pool of blood. She untied
him and they went downstairs to call the police.

Julie was taken to University Medical Center, where she underwent a sexual assault
examination, which included the collection of buccal swabs, vaginal swabs, and breast swabs
from the areca of her breasts where the Petitioner put his mouth. Additionally, crime scene
investigators collected, among other things, the top sheet and fitted sheet from the master
bedroom.

Las Vegas Metropolitan Police Department (“"LVMPD?”) forensic scientist David
Welch was able to develop unknown male profile from the foreign DNA material detected on
the breast swabs of the victim. Welch also tested one of the vaginal swabs but was unable to
develop a profile from the vaginal swab. The DNA profile from the unknown male was
searched against the local DNA Index System and no matches were found. The DNA profile
was then uploaded to the National DNA Index System for comparison. Later, a CODIS match
was discovered and came back to Petitioner, who was already in custody for another matter.

LVMPD Detective Michael Jefferies obtained a search warrant for a buccal swab from
Petitioner, to confirm the DNA match was true and correct. In March 2005, LVMPD forensic
scientist Kathy M. Guenther (“Guenther™), using the unknown male protile created by Welch
and the profile created from Petitioner’s buccal swab, discovered a positive match or positive

comparison with Petitioner’s DNA on all 13 locations used by LVMPD forensic scientist to
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match DNA at the time. Under the statistical threshold set in the LVMPD laboratory, the
chances of a random selective sample to have the same profile was six hundred billion
(6,000,000,000) to one (1). Because six hundred billion 1s hundred times the earth’s population
at the time, under laboratory standards identity 1s assumed. In March of 2005, Petitioner was
officially confirmed as the source of the foreign DNA material taken from Julie Kim body, at
which time he was arrested.

In July of 2005, the LVMPD forensic lab added two additional markers for DNA
matching, and now had 15 threshold points to match. Consequently, Guenther conducted
further DNA testing from Julie’s sexual assault examination. Guenther re-profiled the
Petitioner known sample in order to compare his sample with the DNA testing of the rest of
the sexual assault examination kit. The testing included extractions from the buccal swab and
vaginal swabs from Julie, as well as the bed sheets removed from the bed in the master
bedroom, and the bathrobe found in the master bedroom. Semen with sufficient spermatozoa
was detected on one of the bedsheets (in two separate stams) and the vaginal swab. Once again,
Petitioner was found to be a complete match with the DNA profiles created by the extractions
from the soiled bedsheet and the vaginal swab.

ARGUMENT
I. THE PETITION IS PROCEDURALLY BARRED

As the creative titles of the filings within this Successive Petition suggest, they are
untimely, successive, and an abuse of the writ. Petitioner fails to demonstrate good cause or
sufficient prejudice to permit him to evade the procedural bars. There are no facts which, if
true, would entitle Petitioner to relief, so no evidentiary hearing is required.

A. The Petition is time-barred.

The Petition is time-barred pursuant to NRS 34.726(1):

Unless there 1s good cause shown for delay, a petition that challenges

the validity of a judgment or sentence must be filed within 1 year of

the entry of the judgment of conviction or, 1f an appeal has been taken

from the judgment, within 1 year after the Supreme Court issues its

remittitur, For the purposes of this subsection, good cause for delay
p exists if the petitioner demonstrates to the satisfaction of the court:
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(a) That the delay 1s not the fault of the petitioner; and
(b}  That dismissal of the petition as untimely will unduly
prejudice the petitioner.
“[Tlhe Legislature has determined that one year provides sufficient time within which
to raise claims that trial and appellate counsel provided inetfective assistance.” Rippo v. State,

134 Nev. 411, 421, 423 P.3d 1084, 1097, amended on denial of reh'g, 432 P.3d 167 (Nev.

2018). The one-year time limit for preparing petitions for post-conviction relief under NRS
34.726 1s strictly applied because the “procedural default rules ... are supposed to discourage
the perpetual filing of habeas petitions.” Rippo at 423, 423 P.3d at 1096,

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34,726 begins to run from
the date the judgment of conviction 1s filed or a remittitur from a timely direct appeal is issued.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (199%).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly construed. In Gonzales v. State, the Nevada Supreme Court rejected a habeas

petition filed two days late despite evidence presented by the defendant that he purchased
postage through the prison and mailed the petition within the one-year time limit. 118 Nev.
590, 596, 533 P.3d 901, 904 (2002). In contrast with the short amount of time to file a notice of
appeal, a prisoner has a full year to file a post-conviction habeas petition, so there is no
injustice in a strict application of NRS 34.726(1), despite any alleged difficulties with the
postal system. Id. at 595, 53 P.3d at 903.

Remittitur from Petitioner’s direct appeal issued on March 10, 2010. Petitioner had until
March 10, 2011, to file a timely petition for writ of habeas corpus. This Petition was filed on
August 25, 2021, more than eleven years after remittitur. Under NRS 34.726(1), this Petition
is untimely. Absent a showing of good cause to excuse this delay, the petition must be denied.
/i
/i
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B. The Petition Is Successive and an Abuse of the Writ

Second or successive petitions include those that allege new or different grounds but a
judge or justice finds that the petitioner’s failure to assert those grounds in a prior petition
would constitute an abuse of the writ. The Successive Petition 1s an abuse of the writ.

NRS 34.810(2) reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds 1n a prior petition constituted
an abuse of the writ.

Second or successive petitions will only be decided on the merits if the petitioner can
show good cause and prejudice. NRS 34.810(3). The burden of proving specific facts that
show good cause for his failure to raise his claims earlier falls on the petitioner. NRS
34.810(3). Petitioner must also show actual prejudice. NRS 34.810(3).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-

conviction remedies. In addition, meritless, successive and untimely petitions clog the court

system and undermine the finality of convictions.” Lozada v. State, 110 Nev. 349, 358, 8§71
P.2d 944, 950 (1994).

The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly
require a careful review of the record, successive petitions may be dismissed based solely on

the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In

other words, if the claim or allegation was previously available with reasonable diligence, it is

an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,
497-98 (1991).

Petitioner has previously litigated two petitions for writ of habeas corpus. To the extent
Petitioner raises new or different claims from those raised before, the Petition 1s an abuse of
the writ. NRS 34.810(2). Petitioner himself recognizes his abuse of the writ, as the filings that

comprise the instant Petition are actually and correctly titled “successive.” The “newly-
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discovered” evidence cited in the Petition has been in Petitioner’s possession since 2008. To
raise these claims now is abusive, as his claims could have been raised in his appeal or in his
first or second habeas petitions. NRS 34.810.

C. These Claims Are Waived

The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings. . . . [A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceedings.”
Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added)
(disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). NRS

34.810(1}(b)(2) states “The court shall dismiss a petition if the court determines that ... the
petitioner’s conviction was the result of a trial and the grounds for the petition could have been
... raised in a direct appeal or a prior petition for a writ of habeas corpus or postconviction
relief.”

Petitioner’s claim in the 8/25/21 filing concerns a co-defendant who was arrested and
charged after Petitioner. The co-defendant was identified in Petitioner’s Presentence
Investigation Report (“PSI”"). See Motion to Amend Petition: NRS 34.724 Exhibit “A” Added
Only, filed October 11, 2021, at 8. That page shows it was faxed on August 27, 2008.

Petitioner was clearly aware of the PSI prepared in 2008, as his attorney, in his presence,
referred to the PSI during the sentencing hearing on August 28, 2008. See generally Reporter’s
Transcript of Sentencing, filed November 7, 2008. “T just wanted to point out there is an error
on the PSI report, but my client would still like to go forward today with sentencing.” Id. at 2.
His attorney also acknowledged receiving a supplemental PSI that corrected Petitioner’s
asserted error. Id. at 12. Petitioner’s attorney atfirmed to the Court that she provided both PSI
reports to Petitioner. Id. at 13.

Rather than assert the confession of his co-defendant meant Petitioner could not also
have been a participant, as he does here, Petitioner argued at sentencing that “The police

framed me. [ mean, either the police, somebody had to frame me. I was framed.” Id. at §.
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Petitioner’s attorney, rather than arguing that her client could not have been the man who left
his DNA on the victim, merely urged the Court to “not be persuaded by this one victim’s
experience.” Id. at 11-12. As miserable as being raped at gunpoint while her fiancé was pistol-
whipped and her home invaded must have been for the victim, Petitioner’s attorney claimed
“1t certainly could have been worse.” Id. The attorney did not, however, assert the co-
defendant’s very existence exonerated her client.

The existence of Mr. Chaziz 1s not newly discovered. His status as a co-defendant was
brought to Petitioner’s attention prior to sentencing. Any claim regarding this person could
have been raised on direct appeal, or in either of Petitioner’s previous habeas petitions. Since
Petitioner did not raise any claims concerning his co-defendant on appeal, the issue is now
warved, more than a decade later.

The claims in the 12/2/21 Petition are also waived. In that filing, Petitioner raises
substantive claims of Fourth and Fifth Amendment violations, Because the facts related to
these claims were available to Petitioner at the time of his direct appeal in 2008, the claims are
waived now. On appeal, Petitioner asserted the State consumed all available DNA material.
The Nevada Supreme Court held this claim was belied by the record. See Order of Affirmance,
Docket No. 52573, filed February 3, 3010, at 1. Petitioner claimed the trial court’s denial of
his motion to preclude improper use of DNA evidence prejudiced him, but the Supreme Court
held that no improper DNA evidence or argument was presented to the jury. Id. at 2. Petitioner
did not claim, as he does here, that his due process rights were violated because his attorney
was not present when a cotton swab collected DNA trom inside his cheek. Because Petitioner
knew his attorney was not present for DNA collection at the time of the collection, this claim
is waived for failure to raise it on direct appeal.

D. Application of the procedural bars is mandatory.

The Nevada Supreme Court has held that courts have a duty to consider whether a
detendant’s post-conviction petition claims are procedurally barred. State v. Eighth Judicial

Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The Riker Court found

that “[a]pplication of the statutory procedural default rules to post-conviction habeas petitions
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is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction are

an unreasonable burden on the criminal justice system. The necessity

for a workable system dictates that there must exist a time when a

criminal conviction is final.
Id. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. Ignoring these procedural
bars is an arbitrary and unrcasonable exercise of discretion. Id. at 234, 112 P.3d at 1076. The
Nevada Supreme Court has granted no discretion to the district courts regarding whether to

apply the statutory procedural bars; the rules must be applied.
This position was reaffirmed in State v. Greene, 129 Nev, 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was “untimely, successive, and an abuse of
the writ’” and that the defendant failed to show good cause and actual prejudice. Id. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s
petition dismissed pursuant to the procedural bars. Id. at 324, 307 P.3d at 322-23. The
procedural bars are so fundamental to the post-conviction process that they must be applied

by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

Parties cannot stipulate to waive the procedural default rules. State v. Haberstroh, 119 Nev.
173, 180-81, 69 P.3d 676, 681-82 (2003).
II. THE PETITION FAILS TO DEMONSTRATE GOOD CAUSE OR ACTUAL
PREJUDICE
To avoid procedural default, a defendant has the burden of pleading and proving
specific facts that demonstrate good cause for his failure to present his claim in earlier
proceedings or to otherwise comply with the statutory requirements, and that he will be unduly
prejudiced if the petition is dismissed. NRS 34.726(1)(a); see Hogan v. Warden, 109 Nev. 952,
959—-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656, 659,

764 P.2d 1303, 1305 (1988). “A court must dismiss a habeas petition if it presents claims that
either were or could have been presented in an earlier proceeding, unless the court finds both

cause for failing to present the claims earlier or for raising them again and actual prejudice to

11
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the petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001) (emphasis

added). Petitioner has failed to demonstrate good cause or actual prejudice.
A. Petitioner fails to show good cause for filing outside the statutory timeframe
“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. Such an external

impediment could be “that the factual or legal basis for a claim was not reasonably available
to counsel, or that ‘some interference by officials’ made compliance impracticable.”
Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S. 478, 488, 106
S. Ct. 2639, 2645 (1986)); see also Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing Harris v.
Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)). Any delay in filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

The Nevada Supreme Court has clarified that a defendant cannot attempt to

manufacture good cause. See Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there

must be a “substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71
P.3d at 506; (quoting Colley v. State, 105 Nev. at 236, 773 P.2d at 1230). Excuses such as the

lack of assistance of counsel when preparing a petition, as well as the failure of trial counsel
to forward a copy of the file to a petitioner have been found not to constitute good cause. See
Phelps, 104 Nev. at 660, 764 P.2d at 1306, superseded by statute on other grounds as
recognized in Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140, 1145 (2004); Hood v. State,
111 Nev. 335, 890 P.2d 797 (1995).

A petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 86970, 34

P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 50607 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to

excuse a delay in filing}). A claim that is itself procedurally barred cannot constitute good

12
101




e B e = Y " T o B

o0 o | N h E=N 2 [ — = NS =] ~J > h = (W] 2 p—

cause. Riker, 121 Nev. at 235, 112 P.3d at 1077; see also Edwards v. Carpenter, 529 U.S. 446,
453 120 S. Ct. 1587, 1592 (2000).

The factual basis for Petitioner’s claims was available at the time he defaulted.
Petitioner has shown no good cause for failing to present his habeas claims earlier. He cites no
impediment external to the defense that prevented him from complying with the procedural
rules. He offers no cogent explanation for his years-long delay. The only attempt Petitioner
makes to explain the delay in filing is that he has “newly discovered evidence.” 8/25/21
Petition at 4; Memorandum at 1.

Pettioner asserts he only discovered the existence of Ahud Chaziz when he recently
read his PSI after having it in his prison cell since 2008: “After serving 16 year in the Nevada
Department of Corrections (NDOC), Petitioner was reviewing the PSI report that was prepared
by Parole and Probation.” Memorandum at 3. He “expresses his actual innocence with newly
discovered evidence of a [so-called co-defendant] he just recently learned about by reading a
‘PSI” report done by Parole and Probation, after Petitioner was found guilty, not during his
trial proceedings.” Id. at 8.

The record shows Petitioner knew of Mr. Chaziz much earlier than December 2021, so
Mr. Chaziz is not newly discovered evidence. Petitioner’s PSI was completed on August 18,
2008. Id. The PSI identified Ahud Chaziz as co-defendant. Id. Counsel discussed the PSI with
Petitioner before sentencing on September 9, 2008. See Reporter’s Transcript of Evidentiary
Hearing, filed November 13,2012, at 68-69. Petitioner discussed Mr. Chaziz at the evidentiary
hearing. Id. at 151.

A document in Petitioner’s possession for thirteen years cannot serve as “newly
discovered” evidence. A person that Petitioner wanted to subpoena in 2008 cannot serve as
“newly discovered” evidence. Because Mr. Chaziz is not newly discovered evidence, he
cannot serve as good cause for Petitioner failing to raise his claims earlier.

I
/
/
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B. Petitioner fails to present a valid claim of actual innocence

Petitioner alleges he has presented a claim ot actual innocence, based upon newly
discovered evidence, due to his review of his Presentence Investigation Report that was
prepared in 2008. 8/25/21 Petition, at 8. When a petitioner cannot demonstrate good cause, the
court may nonetheless excuse a procedural bar if the petitioner demonstrates that failure to
consider the petition would result in a fundamental miscarriage of justice. Pellegrini v.
State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). To demonstrate prejudice, a defendant
must show “not merely that the errors of [the proceeding] created possibility of prejudice, but
that they worked to his actual and substantial disadvantage, in affecting the state proceedings
with error of constitutional dimensions.”” Hogan v Warden, 109 Nev. at 960, 860 P.2d at 716
(internal quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545.

“The conviction of a petitioner who was actually innocent would be a fundamental
miscarriage of justice sufficient to overcome the procedural bars to an untimely or successive

petition.” Mitchell v. State, 122 Nev. 1269, 1273, 149 P.3d 33, 36 (2006). However, “actual

innocence means factual innocence, not mere legal insufficiency.” Mitchell, 122 Nev. at

127374, 149 P.3d at 36 (quoting Bousley v. United States, 523 U.S. 614, 623-24, 118 S.Ct.

1604 (1998)). A fundamental miscarriage of justice requires “a colorable showing” that the
petitioner is “actually innocent of the crime.” Pellegrini, 117 Nev. at 887, 34 P.3d at 537. This
requires that the petitioner present new evidence of his innocence. See, e.g., House v. Bell, 547

U.S. 518, 537, 126 S.Ct. 2064, 2077 (2006) (“a gateway claim requires ‘new reliable

evidence—whether it is exculpatory scientific evidence, trustworthy eyewitness accounts, or

critical physical evidence—that was not presented at trial.” (quoting Schlup v. Delo, 513 U.S.

298, 324, 115 S.Ct. 851, 865 (1995)). “Without any new evidence of innocence, even the
existence of a concededly meritorious constitutional violation is not in itself sufficient to
establish a miscarriage of justice that would allow a habeas court to reach the merits of a barred
claim.” Schlup, 513 U.S. at 316, 115 S.Ct. at 861.

/i

/i

14
103




e B e = Y " T o B

o0 o | N h E=N 2 [ — = NS =] ~J > h = (W] 2 p—

Petitioner cannot show that any alleged errors during the underlying proceedings
disadvantaged him by their constitutional dimensions. He fails to identify new evidence ot his
mnocence, nor does he show a constitutional violation resulted in a fundamental miscarriage
of justice that worked to his actual and substantial disadvantage, in affecting the state
proceedings with error of constitutional dimensions.

1. Ahud Chaziz’ guilty plea

Petitioner says Ahud Chaziz pled guilty on March 16, 2009, to the crimes for which
Petitioner was convicted. Memorandum at 1. He claims a constitutional right to all material in
the Chaziz case in addition to his own. Id. at 5. He asserts a right to have introduced Chaziz at
trial since the victims identified Chaziz as the unmasked assailant but did not identify
Petitioner as one of the masked assailants. Id. at 6. He asserts a Brady violation because the
State did not turn over Chaziz" guilty plea, made six months after Petitioner’s trial. Id.
Petitioner feels that 1f the jury had known one of several assailants would confess six months
in the future, the jury would not have convicted Petitioner of being another of the assailants.
Id.

The facts presented at trial and in the charging information show three men conspired
to commit the crimes. See Information filed July 11, 2005. Petitioner wholly fails to
demonstrate that the guilt of Mr. Chaziz as one of the three men in any way demonstrates
Petitioner’s innocence of being another of the men. He also fails to demonstrate the State
committed any constitutional violation regarding Mr. Chaziz’s existence, as his existence was
known to Petitioner and was not exculpatory. DNA evidence from Petitioner, not from Mr.
Chaziz, was found on the victim’s vagina, on her breasts, and on her bedsheets. Therefore,
Petitioner cannot show prejudice.

2. Joinder and severance

Petitioner requested joinder at his 2012 evidentiary hearing, arguing Mr. Chaziza’s case

should have been joined with his own so that Mr. Chaziza could have been compelled to testity

in Petitioner’s favor.! See Reporter’s Transcript of Evidentiary Hearing, filed November 13,

! The spelling of the co-defendant’s name differs from document to document.
15
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2012, at 151.

I know for a fact this is a problem that I’m having also with the, this
guy Chaziza, he could have cleared me. If me and him have the same
case, if me and him, if [ was supposed to be with him and we supposed
to be the %Ks who knocked on the door, why wasn’t we convicted
together? y wasn’t we together? Because I told my lawyer, I said
hey, go and investigate him because he can clear me. Once he [Mr.
Chaziza] say that it wasn’t me, then it’s gonna put a real big
” discrepancy in anything. But nobody chose to do nothing about it.

The expectation that Mr. Chaziza could have been compelled to testify in Petitioner’s
favor six months before he pled guilty himself ignores Mr. Chaziza’s right to avoid self-
incrimination. Nonetheless, the fact Petifioner claimed his attorneys were ineffective for
failing to interview Mr. Chaziza indicates Petitioner knew of his existence. The State pointed
out that when Mr. Chaziza pled guilty after Petitioner’s trial, he admitted to committing the
crimes with Petitioner, and that Mr. Chaziza was never accused of being the rapist. [d. at 154.
The Court held that “it’s of no consequence to this Court either that defendant was concerned
or wanted to know why the co-defendant wasn’t interviewed.” Id. at 165.

Petitioner laments the State never filed a severance to separate the trials of Petitioner
and Mr. Chaziza. See generally Memorandum. Petitioner complains the State failed to join
Petitioner and his co-defendant at trial, as Petitioner has a constitutional Fourteenth
Amendment right to severance. Memorandum at 2. Petitioner feels the State “hid” Mr. Chaziz
by assigning him a different case number. Id. at 11-12. As an initial matter, Mr. Chaziza never
went to trial. Secondly, the defense must file a severance if it wants defendants tried separately,
not the State. Finally, the two defendants were not indicted together so there was never an
opportunity nor a necessity to sever their trials.

Petitioner’s claim that his “right” to severance was compromised because the two
detendants were not joined makes little sense. Petitioner asks, “Why didn’t state’s prosecutor
hand over a severance to the Petitioner’s detense counsel when they had Ahud Chaziz in
custody for one and a half years?” Id. at 5. He asserts the State should have filed a “joinder of
severance and/or NRS 174.165 Relief from Prejudicial Joinder.” Id. at 4. He says “it do appear

that Petitioner was prejudiced by the State not joinding [sic] nor filing severance in either court
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to establish probable cause to suspect that a crime has been committed and that the Petitioner
commutted 1t.” Id.

Petitioner also asserts severance was required where the State charges the crime of felon
in possession of a firearm. Id. He claims that since he “was charge with a firearm,” the State
violated his rights by hiding Chaziz, as NRS 174.165 thus entitled Petitioner to severance. Id.
He alleges the State should have produced Mr. Chaziz “with a severance.” Id. at 8. Petitioner
was not charged as a felon 1n possession of a weapon.

NRS 174.165 discusses severance, not mandatory jomnder. Petitioner cites no authority
showing two defendants who commit a crime together must be tried together. This 1s fatal to
his claim that he had a right to be tried with Mr. Chaziz. A party seeking review bears the
responsibility “to cogently argue, and present relevant authority™ to support his assertions.
Edwards v. Emperor’s Garden Restaurant, 122 Nev. 317, 330 n.38, 130 P.3d 1250, 1288 n.3&
(2006); Dept. of Motor Vehicles and Public Safety v. Rowland, 107 Nev. 475, 479, 814 P.2d

80, 83 (1991) (defendant’s failure to present legal authority resulted in no reason for the district

court to consider defendant’s claim); Maresca v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (1987)

(an arguing party must support his arguments with relevant authority and cogent argument;

“1ssues not so presented need not be addressed”); Randall v. Salvation Army, 100 Nev. 466,
470-71, 686 P.2d 241, 244 (1984) (court may decline consideration of issues lacking citation
to relevant legal authority); Holland Livestock v. B & C Enterprises, 92 Nev. 473, 533 P.2d

950 (1976) (issues lacking citation to relevant legal authority do not warrant review on the
merits).

Because Petitioner does not show he was entitled to have his trial joined with that of
Mr. Chaziz, if Mr. Chaziz had had a trial, he cannot show prejudice sufficient to evade the
procedural bars. Petitioner’s demand for joinder so he could receive severance does not clarify
matters.
/
/
/
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3. DNA testing

Petitioner again asserts he was not permitted to test the DNA evidence against him.
Memorandum at 3, 7. See also 12/3/21 Petition at 9, 13. He wanted to test the DNA from the
victim to show 1t matched Mr. Chaziz’s DNA, not the skin cells taken from Petitioner’s mouth
via buccal swab. Id. at 7. Petitioner fails to explain how the State’s having Mr. Chaziz in
custody increases the likelihood that the DNA match implicated Mr. Chaziz. He claims that
since Mr. Chaziz was in State’s custody at some point, Petitioner should not have to meet the
burden to show this “newly discovered evidence probably would have resulted in acquittal.”
Id. Petitioner feels the State “fabricated DNA and intentionally used all of it so Petitioner could
not independently test, which 1s a violation of constitutionality.” Id. at 8.

This issue has been adjudicated by the Nevada Supreme Court and is now the law of
the case. See Order of Affirmance, Docket No. 52573, filed February 3, 2010, at 1 (“Because
Henderson’s claim that the State did not preserve DNA material from each sample for defense
retesting 1s belied by the record, we conclude that the district court did not abuse its
discretion.”); Order of Affirmance, Docket No. 62629, filed September 18, 2014, at 2 (“Thus,
appellant’s claim that trial counsel failed to obtain a [DNA] expert is belied by the record.
Further, trial counsel testified that, based on the DNA expert’s advice and determination that
the testing procedures were done correctly and that appellant was the source of the three
separate DNA samples, trial counsel decided not to retest the DNA.”).

Because these claims have been addressed on their merits, they cannot provide
sufficient prejudice to evade the procedural bars.

4. Miscellaneous Claims

Petitioner cites Nevada Rules of Professional Conduct 1.18(2) (screening of potential
clients for conflicts) to assert that his attorneys avoided learning about Mr. Chaziz.
Memorandum at 9-10. He claims his attorneys violated Rule 3.4(a) (withholding evidence) by
failing to sever the two defendants. Id. at 10. The District Attorney’s Office is also accused of
violating a handful of Nevada Rules of Professional Conduct, including Rules 1.3 (diligence),

3.3 (candor toward tribunal}, 3.8 (responsibilities of prosecutors), 8.3 (reporting professional
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misconduct), NRS 47.240 (conclusive presumptions), NRS 48.015 (relevant evidence), and
NRS 48.035 (excluding relevant evidence). Id. at 12-13.

In his other new habeas filing, Petitioner asserts his Miranda rights were violated when
the State swabbed his mouth pursuant to a subpoena without the presence of his attorney.

12/3/21 Petition at 8. He claims his conviction is “void” because the court lost jurisdiction

over him when his counsel was not present. [d. at 9, 10. He reads Miranda v. Arizona to assert
that he cannot face trial against DNA taken without an attorney. Id. at 10. Petitioner requests
relief from the “shameful-crafty intentional injustice” commutted by the prosecutor, court, and
defense attorney. Id. at 11. Because “Petitioner was a convicted felon in the state of Nevada,”
he feels the State violated NRS 176.09123(3) by taking a DNA sample. Id. This claim ignores
NRS 176.09123(5) which allows a court to order a specimen. The State would also like to
point out swabbing a cheek is not an interrogation under Miranda.

Because these claims could have been raised on direct appeal, they are now waived.
III. The State affirmatively pleads laches

The instant Successive Petition must also be barred by the doctrine of equitable laches.

Hart v. State, 116 Nev. 558, 1 P.3d 969 (2000). Under NRS 34.800,
1. A petition may be dismissed if delay in the filing of the petition:

(a) Prejudices the respondent or the State of Nevada in
responding to the petition, unless the petitioner shows that the
petition is based upon grounds of which the petitioner could
not have had knowledge by the exercise of reasonable
diligence before the circumstances prejudicial to the State
occurred; or

(b) Prejudices the State of Nevada in its ability to conduct a retrial
of the petitioner, unless the petitioner demonstrates that a
fundamental miscarriage of justice has occurred in the
proceedings resulting in the judgment of conviction or
sentence.

2. A period exceeding 5 years between the filing of a judgment of
conviction, an order imposing a sentence of imprisonment or a decision
on direct appeal of a judgment of conviction and the filing of a petition
challenging the validity of a %udgment of conviction creates a rebuttable
Eresumptlon of prejudice to the State. In a motion to dismiss the petition

ased on that pre{'udice, the respondent or the State of Nevada must
specifically plead laches. The petitioner must be given an opportunity to
res;&ond to the allegations in the pleading before a ruling on the motion is
made.
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The Nevada Supreme Court has held that in applying the doctrine of laches to an
individual case, several factors should be considered, including, “(1) whether there was an
inexcusable delay in seeking relief; (2) whether an implied waiver has arisen from the
defendant’s knowing acquiescence in existing conditions; and (3) whether circumstances exist
that prejudice the State.” Hart, 116 Nev. at 563-64, 1 P.3d at 972.

Petitioner was found guilty in 2008, thirteen years ago. The facts supporting his claims
were known to him at the time of his direct appeal 1 2008. The failure to raise the claims
carlier shows a knowing acquiescence to existing conditions. The delay between the judgment
of conviction on September 24, 2008 and the filing of the instant petitions is inexcusable.
Petitioner fails to provide any legitimate excuse for waiting to file this particular petition.

If the Court granted the Successive Petition, the State would suffer substantial
prejudice. The State would face extreme difficulty in locating witnesses to these crimes
thirteen years after they occurred. Even if the State were able to locate its witnesses again, it
1s certain their recollections would be much less clear now than they were at trial in 2008, The
State may also not be able to re-gather evidence that may have been lost or destroyed because
of the lengthy passage of time. Therefore, the State would suffer significant prejudice if
Petitioner were allowed to overturn his conviction and head back to trial. As such, the State
affirmatively pleads laches and this Petition should be barred by the doctrine of equitable
laches.

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

Petitioner requests an evidentiary hearing to resolve his Petition. Request at 1. He
alleges a hearing is necessary so the State can “explain away” the serious deprivation of
Petitioner’s rights, which occurred when the State “willfully and knowingly hid out Ahud Y.
Chaziz” for years. Request at 3. He wants an evidentiary hearing to see if “the state’s
prosecutor did in fact cause a miscarriage of justice by not following joinder of offenses of
two co-defendants and failing to file severance pursuant to NRS 174.165.” Memorandum at
13.

/1
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Since Mr. Chaziz is identified in the Presentence Investigation Report filed on August
27, 2008, a hearing is not required to expand the record. See Petitioner’s Exhibit A. All that
could be learned from an evidentiary hearing 1s that Petitioner failed to read his court
documents during the intervening fourteen years.

The Nevada Supreme Court has held that if a petition can be resolved without

expanding the record, no evidentiary hearing is necessary. NRS 34.770; Marshall v. State, 110
Nev. 1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356,46 P.3d 1228, 1231 (2002).

A defendant is entitled to an evidentiary hearing 1f his petition 1s supported by specific factual
allegations, which, if true, would entitle him to relief unless the factual allegations are repelled

by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove, 100 Nev. at

503, 686 P.2d at 225 (holding that “‘[a] defendant seeking post-conviction relief is not entitled
to an evidentiary hearing on factual allegations belied or repelled by the record”). “A claim 1s
‘belied’” when it 1s contradicted or proven to be false by the record as it existed at the time the
claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).

It is improper to hold an evidentiary hearing simply to make a complete record. See

State v. Eighth Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The

District Court considered itself the ‘equivalent of. . .the trial judge’ and consequently wanted
‘to make as complete a record as possible.” This is an incorrect basis for an evidentiary

hearing.”). NRS 34.770 determines when a defendant is entitled to an evidentiary hearing:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether an
evidentiary hearmE is required. A petitioner must not be discharged
or committed to the custody of a person other than the respondent
unless an evidentiary hearing is he[lZi‘

2. If the judge or justice determines that the petitioner is not entitled
to relief and an evidentiary hearing is not required, he shall dismiss
the petition without a hearing.
3. If the judge or justice determines that an evidentiary hearing is
required, he shall grant the writ and shall set a date for the hearing.

/1
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Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 131 S. Ct. 770, 788 (2011). Although courts may not indulge

post hoc rationalization for counsel’s decision making that contradicts the available evidence
of counsel’s actions, neither may they insist counsel confirm every aspect of the strategic basis
for his or her actions. Id. There is a “strong presumption” that counsel’s attention to certain
1ssues to the exclusion of others reflects trial tactics rather than “sheer neglect.” Id. (citing

Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1 (2003)). Strickland calls for an inquiry in the

objective reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466
U.S. 668, 688, 104 S. Ct. 2052, 2065 (1994).

Here, there 1s no need for an evidentiary hearing because the Petition can be summarily
dismissed as time-barred. Petitioner has failed to plead specific facts that could establish good
cause and prejudice to overcome the procedural bars. There 18 no need to expand the record to
establish this Petition was filed outside the statutorily-required timeframe. Further, a hearing
is not required to show Petitioner could have learned of Mr. Chaziz in 2008 by reading the

documents in his possession.

CONCLUSION

For the foregoing reasons, the State respectfully requests the filings in the instant
Petition be DENIED.

DATED this 7" day of January, 2022.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Karen Mishler
KAREN MISHLER
Chief Deputy District Attorney
Nevada Bar #013730
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I hereby certify that service of the above and foregoing was made this 7th day of

JANUARY 2022, to:

hje/SVU

CERTIFICATE OF SERVICE

JOSEPH ANDERSON, BAC#67224
ELY STATE PRISON

P.0. BOX 1989

ELY, NV 89301

BY /s/ Howard Conrad

Secretary for the District Attorney's Office
Special Victims Unit
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JOSEPH ALEXANDER HENDERSON, Supreme Court No. 84046
Appeliant, District Court Case No. A840121,6242966~
vS.
WILLIAM A. GITTERE, WARDEN,
Respondent. . F' LED

a FEB 23 2022

CLERK'S CERTIFICATE

STATE OF NEVADA, ss. - m

|, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter. '

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDERS this appeal DISMISSED.”
Judgment, as quoted above, entered this 28th day of January, 2022.
IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
February 22, 2022.
Elizabeth A. Brown, Supreme Court Clerk

By: Andrew Lococo

Deputy Clerk
A-21-840121-W
CCJD
NV Supreme Court Clerks Certificate/Judgn
4983362
1
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JOSEPH ALEXANDER HENDERSON, No. 84046
Appellant,
vs.
WILLIAM A. GITTERE, WARDEN, EILED
Respondent.
- _ JAN 28 2022
P SRPRIIE COURT

ORDER DISMISSING APPEAL ™

This is a pro se appeal from a purported district court order
dismissing a request for evidentiary hearing. BEighth Judicial District
Court, Clark County; Carli Lynn Kierny, Judge.

Because no statute or court rule provides for an appeal from an
order dismissing a request for evidentiary hearing, this court lacks
jurisdiction to consider this appeal. Castillo v. State, 106 Nev. 348, 352, 792
P.2d 1133, 1136 (1990) (explaining that court has jurisdiction only when
statute or court rule provides for appeal). To the extent that appellant’s
appeal is in regard to the postconviction petition for a writ of habéas corpus
' filed in district court August 25, 2021, no decision has been made on that
petition. See NRS 177.015(3) (stating that appellant may appeal from a
final judgment or verdict). Accordingly, this court

ORDERS this appeal DISMISSED.

Silver
__@%v. ,d. PM&W ,d.
Surmase Coumt Cadish Pickering J
Navaoa
o) 1008 o 2 2-022? 3



cc:  Hon. Carli Lynn Kierny, District Judge
Joseph Alexander Henderson
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

Susnems Counr

NEVADA

10) 10474 0
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JOSEPH ALEXANDER HENDERSON, Supreme Court No. 84046
Appellant, District Court Case No. A840121,6212968
VS. '

WILLIAM A. GITTERE, WARDEN,

Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: February 22, 2022
Elizabeth A. Brown, Clerk of Court

By: Andrew Lococo
Deputy Clerk

cc (without enclosures):
Joseph Alexander Henderson
Clark County District Attorney \ Alexander G. Chen
Hon. Carli Lynn Kierny, District Judge

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on FEB 2.3 2022

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED
APPEALS

FEB 23 202 1 22-05812

CLERK OF THE COURT
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Electronically Filed
07/11/2022 1]:22 Al\.{l

i

CLERK OF THE COURT

NOH
2
3 DISTRICT COURT
4 CLARK COUNTY, NEVADA
5
6 JOSEPH HENDERSON, et., al., (Case No.: A-21-840121-W
7 Department 1
VS.
8
9 WARDEN WILLIAM GUTTERE, et., al.,
10
NOTICE OF HEARING
11
12 PLEASE TAKE NOTICE that there is a hearing scheduled for a STATUS CHECK:

13 || SETTING OF HEARING scheduled on July 26, 2022, at 9:(0{) a.m. in District Court

14 || Department 1.

15 Counsel are required to appear.

16 Dated this 11th day of July, 2022

17 {’2) ] /j}d { ’/ A )
o

18

18B 013 1881 FC58
19 Bita Yeager
District Court Judge

20
21
22
23
24
25
26
27
28

Thita ¥oager
Thatrict hudge
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CSERY

DISTRICT COURT
CLARK COUNTY, NEVADA

Joseph Henderson, Plaintiff(s) CASE NO: A-21-840121-W
Vs, DEPT. NO. Department |

Warden William Guttere,
Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 7/12/2022

Joseph Henderson #67224
ESP
P.O. Box 1989
Ely, NV, 89301

Steven Wolfson Clark County District Attorney

200 Lewis Avenue, 3rd Floor
Las Vegas, NV, 89155
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Electronically Filed
07/28/2022 8:36 AM_

s i

CLERK QF THE COURT

OPI

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
STACEY KOLLINS

Chief Deputy District Attorney
Nevada Bar #005391

200 Lewis Avenue

Las Vegas, Nevada, 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
CASE NO. A-21-840121-W
Plaintiff, 05C212968
DEPT NO. 1

=V5=-

JOSEPH ALEXANDER HENDERSON,
#1502730

Defendant.

ORDER FOR PRODUCTION OF INMATE
JOSEPH ALEXANDER HENDERSON, BAC #67224

DATE OF HEARING: AUGUST 25, 2022
TIME OF HEARING: 9:00 AM

TO: NEVADA DEPARTMENT OF CORRECTIONS; and

TO: JOSEPH LOMBARDO, Sheriff of Clark County, Nevada:

Upon the ex parte application of THE STATE OF NEVADA, Plaintift, by STEVEN
B. WOLFSON, District Attorney, through STACEY KOLLINS, Chief Deputy District

Attorney, and good cause appearing therefor,

IT IS HEREBY ORDERED that NEVADA DEPARTMENT OF CORRECTIONS
shall be, and is, hereby directed to produce JOSEPH ALEXANDER HENDERSON,
Defendant in Case Number A-21-840121-W / 05C212968, wherein THE STATE OF
NEVADA is the Plaintiff, inasmuch as the said JOSEPH ALEXANDER HENDERSON is
currently incarcerated in the NEVADA DEPARTMENT OF CORRECTIONS located in
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Clark County, Nevada, and his presence will be required in Las Vegas, Nevada, commencing

on AUGUST 25, 2022, at the hour of 9:00 o'clock AM and continuing until completion of the

prosecution's case against the said Defendant.

IT IS FURTHER ORDERED that JOSEPH LOMBARDQO, Sheriff of Clark County,
Nevada, shall accept and retain custody of the said JOSEPH ALEXANDER HENDERSON

in the Clark County Detention Center, Las Vegas, Nevada, pending completion of said matter

in Clark County, or until the further Order of this Court; or in the alternative shall make all
arrangements for the transportation of the said JOSEPH ALEXANDER HENDERSON to and

trom the Nevada Department of Corrections facility which are necessary to insure the JOSEPH

ALEXANDER HENDERSON's appearance in Clark County pending completion of said

matter, or until further Order of this Court.

Dated this 28th day of July, 2022

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

hje/SVU
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899 C9E A233 BAC3
Bita Yeager
District Court Judge

ALFEXANDFR HENHFRSOMN =000 TR




20

21

22

23

24

26

27

28

CSERY

DISTRICT COURT
CLARK COUNTY, NEVADA

Joseph Henderson, Plaintiff(s) CASE NO: A-21-840121-W
Vs, DEPT. NO. Department |

Warden William Guttere,
Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case. The filer has been
notified to serve all parties by traditional means.
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Electronically Filed
072172022 9:03 AM,
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CLERK OF THE COURT
1 | FCL
STEVEN B. WOLFSON
2 || Clark County District Attorney
Nevada Bar #001565
3 || KAREN MISIILER
Chief Deputy District Attorney
4 || Nevada Bar #013730
200 Lewis Avenue
5 || Las Vegas, Nevada 89155-2212
(702) 671-2500
6 || Attorncy for Plaintiff
7 DISTRICT COURT
. CLARK COUNTY, NEVADA
9 || TIIE STATE OF NEVADA,
10 Piaintiff,
1 e CASE NO: A-21-840121-W
" g
12 || JOSEPH HENDI:RSON, 056212968
#1502730 DEPT NO: I
13 '
Defendant.
14
15 FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER
16
DATE OF IIEARING: AUGUST 25, 2022
17 TIME OF HEARING: 10:30 AM
18 THIS CAUSE having come on for hearing before the Honorable BITA YEAGER,

19 || District Judge, on the 2th day of August, 2022, the Petitioner not being present, proceeding in
20 || proper person, the Respondent being represented by STEVEN B. WOLFSON, Clark County
21 || District Attorney, by and through STACY KOLLINS, Chief Deputy District Attorney, and the
22 || Court having considered the matter, including briefs, transcripts, arguments of counsel, and
23 || documents on file herein, now therefore, the Court makes the [ollowing findings of fact and

24 || conclusions of law:

25 FINDINGS OF FACT, CONCLUSIONS OF 1LAW
26 PROCEDURAL HISTORY
27 On July 11, 2005, Joseph Henderson, (hereinafier “Petitioner”) was charged by way of

28 | Informatien with the following: Count 1 — Conspiracy to Commit Burglary, Count 2 —

PAPPELLATIOWPDOCSATTORNLEY FILESTKARLEN'S DOCUMENTSPWHCOT TN DERSON. JOSEPHAMHENDERSON. JOSEIRH FINDINGS
AR C12968 DOCX
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Burglary While in Possession of a IFirearm, Count 3 — Conspiracy to Commit First Degree
Kidnapping, Counts 4 and 5 — First Degree Kidnapping With Use ol a Deadly Weapon, Count
6 — Conspiracy to Commit Sexual Assault, Counts 7, 8, and 9 — Sexual Assault With Use of a
Deadly Weapon, Count 10 — Conspiracy to Commit Robbery, Counts 11 and 12 — Robbery
With Usc of a Decadly Weapon, Count 13 -- Open or Gross Lewdness, and Count 14 — Battery
With Use of a Deadly Weapon Resulting in Substantial Bodily Harm. On June 27, 2008, a jury
found Petitioner guilty of all counts.

On August 28, 2008, Petitioner was sentenced as follows: Count 1 — twelve months in
the Clark County Detention Center; Count 2 — sixty-two months to one hundred fifty-six
meonths 1n the Nevada Department of Corrections (“NDOC™), to run concurrent with Count 1;
Count 3 — twenty-four months to sixty months in the NDOC, to run consecutive to Count 2;
Count 4 — sixty months to life in the NDOC, plus an equal and consecutive term of sixty
months to life for the Use of a Deadly Weapon, to run consecutive to Count 3; Count 5 — sixty
months to life in the NDOC, plus an equal and consceutive term of sixty months to life for the
Use of a Deadly Weapon, to run consecutive to Count 4; Count 6 — twenty-four months to
sixty months in the NDOC, 1o run consecutive to Count 5; Count 7 — one hundred twenty
months to life in the NDOC, plus an equal and consecutive term of one hundred twenty months
to life for the Use of a Deadly Weapon, to run Concurrent with Count 6; Count 8 — one hundred
twenty months te life in the NDOC, plus an equal and consecutive term of one hundred twenty
months to lifc for the Usc of a Deadly Weapon, to run Consecutive to Count 7: Count 9 — one
hundred twenty months to life n the NDOC, plus an equal and consecutive term of one
hundred twenty months to life for the Use of a Deadly Weapon, to run Consecutive to Count
8; Count 10 — twenty-four months to sixty months in the NDOC, to run consecutive to Count
9; Count 11 — seventy-lwo months to one hundred eighty months in the NDOC, plus an equal
and consccutive term of seventy-two months to one hundred eighty months for the Use of a
Deadly Weapon, to run concurrent with Count 10; Count 12 — seventy-two months to one

hundred eighty moenths in the NDOC, plus an equal and consecutive term of seventy-two

[AAPPELLATEVW PROCSWATTORNEY FILESSKAREN'S DOCUMENTS PWIHCIENDLERSON. JOSEPHHENDERSON. JOSEPH FINIINGS
ARHUI2T C212568 DOCX
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months to one hundred eighty months for the Use of a Deadly Weapon, to run consecutive to
Count 11; Count 13 —tweive months in the Clark County Detention Center, to run concurrent
with Count 12; and Count 14 -- sixty-two months 1o one hundred fifty-six months in the NDOC,
to run consccutive to Count 13. Petitioner received 1,251 days credit for time scrved. A special
sentence of lifetime supervision was imposed to commence upon rclease {rom any term of
imprisonment, probation or parole.

The Judgment of Conviction was filed September 24, 2008. Petitioner filed a Notice of
Appeal on October 9, 2008. The Nevada Supreme Court affirmed Defendant's conviction on
I'ebruary 3, 2010, Remittitur issued on March 2, 2010.

Petitioner filed his pro per Petition for Writ of Habeas Corpus (Post-Conviction) on
January 11, 2011. Through counsel, Petitiener filed a supplemental petition on August 26,
2011. After an cvidentiary hearing, the district court denied the petition on October 22, 2012.
The Findings of Fact, Conclusions of Law, and Order were liled on November 21, 2012.
Petitioner filed a Notice of Appeal on February 12, 2013, The Nevada Supreme Court aftirmed
the denial of the writ on September 18, 2014. Remittitur issucd on October 20, 2014.

Petitioner filed a pro per *Successive” Petition for Writ of Habeas Corpus on June 12,
2014. The district court denied this Successive Petition on December 2, 2014. Petitioner [iled
a Notice of Appeal on December 11, 2014. The Nevada Supreme Court affirmed the denial of
the writ on September 11, 2015, Remittitur issued October 12, 20185,

On August 25, 2021, Pctitioner filed a Petition for Writ of Tlabeas Corpus (Post-
Conviction) “Successive” “Newly Discovered Evidence™ (hereinafier “8/25/21 Petition™), a
Memorandum i Support of “Successive” Writ of Habeas Corpus Petition (Newly Discovered
Evidence) (hereinalter “Memorandum™), and an Affidavit/Declaration requesting this Court
refrain from appointing him counsel. On October 11, 2021, he filed a Request for Evidentiary
Hearing (hereinafter “Request™). On December 3. 2021, he filed a Petition for Writ of Habeas
Corpus (Post-Conviction) Sccond Amended Pctition Successive Newly Discovered Evidence

(hereinafter ~12/2/21 Petition™). On December 23, 2021, Petitioner filed a Motion for

3
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Extension of Time, asking for an additional 45 days so he may hire an attorney. These filings
will be referred to collectively as the “Successive Petition.” On January 7, 2022, the State filed
its Response. On August 25, 2022, this Court heard argument on the Successive Petition. This
Court denies the Successive Petition for the reasons stated as follows.

FACTUAIL HISTORY

On the night of September 3, 2004, Dr. Fric Bernzweig (“Eric™) and his fiancée, Julie
Kim (*Julie™), were sleeping at thelr residence located at 7833 Lonesome Tlarbor, Las Vegas,
Clark County, Nevada. At approximately 12:30 a.m. that night, an olive-skinned man rang the
doorbell. The olive-skinned man told Eric that he was his neighbor and that his son had thrown
his keys into Eric’s backyard. The olive-skinned man asked if he could look for his keys in the
backyard. Eric closed and locked the front door and in effort to help his alleged neighbor, went
to the backyard, turned the lights on, and attempted to find the keys, to no avail. The olive-
skinned man then asked Eric if he could go to the backyard and look for the keys with him, at
which time Eric {et him in and toek him through his house to the backyard.

After not finding the keys in the backyard, the olive-skinned man told Eric he was going
to go to his car to get a tlashlight to aid in the scarch for the keys. Eric went to his garage to
ry to find a flashlight. Eric retumed [rom the garage, to {ind the olive-skinned man in his
house with two masked Black male individuals, both wiclding guns with laser sights. DN A
evidence eventually revealed Petitioner to be one of the masked intruders. The intruders tied
Julie’s hands with plastic ties. They tried to tie Eric up with the plastic ties bul when the plastic
tics did not fit, they handcutfed Eric instead. and took him 1o upstairs portion of the house.

The olive-skinned man demanded to know where Eric kept the safe. Eric 1old them that
he did not have a safe. In an attempt to appcase the intruders, Lric gave them approximately a
thousand dollars in cash he had hidden in a closet. While the intruders were occupied, Fric
was able to get out of his handcuffs. He attempied to get downstairs, but was caught by one of

the masked intruders. While scuifling with one of the intruders, Eric was pistol-whipped two

4
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or three 1imes, which split his head open. Eventually, the intruders tied Fric up with electrical
cords and left him to bleed on the floor.

While the olive-skinned man and the other masked intruder were looking for the safe
with Eric, Petitioner was downstairs with Julie. Petitioner held her at gunpoint, put a pair of
Eric’s swim trunks over her head, put a cat toy in her mouth and threatened to kill her if she
screamed. He then began to fondle her, placed his mouth en her breasts and sexually assaulted
her by inserting his fingers into her vagina. He then forced Julie to spread her legs and sexually
assaulted her by inserting his penis in her vagina. Pctitioner then took Julic upstairs to the
master bedroom, placed her face down on the bed and sexually assaulted her for a third time
by inserting his penis in her vagina.

Shortly after Petiticner’s last sexual assault, the intruders tied up Julic’s legs and left
the home. Julie worked her way loose and discovered Eric lying in a pool of bleod. She unticd
him and they went downstairs to call the police.

Julic was taken to University Medical Center, where she underwent a sexual assault
examination, which included the collection of buccal swabs, vaginal swabs, and breast swabs
from the area of her breasts where the Petitioner put his mouth. Additionally, crime scene
investigators collected, among other things, the top sheet and fitted sheet from the master
bedroom.

Las Vegas Metropolitan Police Department (*I.VMPI™) forensic scientist David
Welch was able to develop unknown male profile from the foreign DNA matcrial detected on
the breast swabs of the victim, Wclch also tested one of the vaginal swabs but was unable to
develop a profile from the vaginal swab, The DNA profile from the unknown male was
searched against the local DNA Index System and no matches were found. The DNA profilc
was then uploaded 1o the National DNA Index System for comparison. Later, a CODIS match
was discovered and came back to Petitioner, who was already in custody for another matier.

LVYMPD Detective Michael Jefferies obtained a search warrant for a buccal swab from

Petitioner, Lo confirm the DNA match was true and correct. In March 2005, LVMPD forensic
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scicntist Kathy M. Guenther (“Guenther™), using the unknown male profile ¢reated by Welch
and the profile created from Petitioner’s buccal swab, discovered a positive match or positive
comparison with Petitioner’s DNA on all 13 locations used by LVMPD [orensic scientist (o
match DNA at the time. Under the statistical threshold set in the LVMPD laberatory, the
chances of a random selective sample to have the samc profile was six hundred billion
(6,000,000,000) to one (1). Because six hundred billion is hundred times the carth’s population
at the time, under laboratory standards identity is assumed. In March of 2005, Petitioner was
officially confirmed as the source of the foreign DNA material taken from Julie Kim body, at
which time he was arrested.

In July of 2005, the LVMPD forensic lab added two additional markers for DNA
matching, and now had 15 threshold points to match. Consequently, Guenther conducted
further DNA testing from Julie’s sexual assault examination. Guenther rc-profiled the
Petitioner known samplc in order to compare his sample with the DNA testing of the rest of
the sexual assault examination kit. ‘The testing included extractions from the buccal swab and
vaginal swabs from Julie, as well as the bed sheets removed from the bed in the master
bedroom, and the bathrobe tound in the master bedroom. Semen with sutficient spermatozoa
was detected on one of the bedsheets (in two separate stains) and the vaginal swab. Once again,
Petitioner was found to be a complete maich with the IDNA profiles created by the extractions

from the soiled bedsheet and the vaginal swab.

ANALYSIS
I. THE PETITION IS PROCEDURALLY BARRED
The filings that constitute the Successive Petition are untimely. successive, and an
abusc of the writ. Petitioner fails to demonstrate good cause or sufficient prejudice to permit
him to ¢vade the procedural bars. There are no facts which, if true, would entitle Petitioner 1o
reliel, so no evidentiary hearing is required.

A. The Petition is time-barred.
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The Petition 1s time-barred pursuant to NRS 34,726(1):

Unless there is good cause shown for delay, a petition that challenges the
validity of a judgment or sentence must be filed within 1 year of the entry
of the judgment of conviction or, if an appeal has been taken from the
judgment, within 1 year after the Supreme Court issues its remittitur. For
the purposes of this subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a)  That the delay is not the fault of the petitioner; and

(b)  That dismissal of the petition as untimely will unduly prejudice

the petitioner.

“[T]he Legislature has determined that one ycar provides sufficient time within which
to raise claims that trial and appellate counsel provided ineffective assistance.” Rippo v. State,
134 Nev. 411, 421, 423 P.3d 1084, 1097, amended on denial of reh'g, 432 P.3d 167 (Nev.
2018). The one-year time limit for preparing petitions for post-conviction reliel under NRS
34.726 is strictly applied because the “procedural default rules ... are supposed to discourage
the perpetual filing of habeas petitions.™ Rippo at 423, 423 P.3d at 1096,

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pclicgrini v. State, 117 Nev. 860, 873 74, 34 P.3d 519, 528 (2001). As per the
language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from

the date the judgment of conviction is [iled or a remittitur from a timely direct appeal is issued.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133 34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly construcd. In Gonzales v. State, the Nevada Supreme Court rejected a habeas

petition filed two days late despite evidence presented by the defendant that he purchased
postage through the prison and mailed the petition within the one-year time limit. 118 Nev.
390, 596, 53 P.3d 901, 904 (2002). In contrast with the short amount of time to file a notice of
appeal, a prisoner has a fuil year to {ile a post-conviction habeas petition, so there is no
injustice in a strict application of NRS 34.726(1), despile any alleged difficulties with the

postal system. 1d. at 595, 53 P.3d at 903,

7
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Remittitur from Petitioner’s direct appeal issued on March 10, 2010. Petitioner had until
March 10, 2011, to filc a timely petition for writ of habeas corpus. This Petition was filed on
August 25, 2021, more than eleven years afier remittitur. Under NRS 34.726(1), this Petition
is untimely. Absent a showing of good cause to excuse this delay, the petition must be denied.

B. The Petition Is Successive and an Abuse of the Writ

Second or successive petitions include those that allege new or different grounds but a
judge or justice finds that the petitioner’s failure to assert those grounds in a prior petition
would constitute an abusc of the writ. The Successive Petition 1s an abuse of the writ.

NRS 34.810(2) reads:

A second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or dillerent grounds for relief and that the
prior determination was on the merits or, if new and different grounds are
alleged, the judge or justice finds that the failure of the petitioner to assert those
grounds in a prior petition constituted an abuse of the wril,

Second or successive petitions will only be decided on the merits it the petitioner can
show good cause and prejudice. NRS 34.810(3). The burden of proving specific facts that
show good cause for his failure to raise his claims earlier falls on the petitioner. NRS
34.810(3). Petitioner must also show actual prejudice. NRS 34.810(3).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse posi-
conviction remedies. In addition, meritless, successive and untimely petitions ¢log the court
system and undermine the finality of convictions.” Lozada v. State, 110 Nev, 349, 358, 871
P.2d 944, 950 (1994).

The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly
require a careful review of the record, successive petitions may be dismissed based solely on

the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In

other words, if the claim or allegation was previously available with reasonable diligence, it is

an abusc of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,

497-98 (1991).
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Petitioner has previously litigated two petitions for writ of habeas corpus. To the extent
Petitioner raises new or different claims {rom those raised before, the Petition is an abuse of
the writ. NRS 34.810(2). Petitioner himself recognizes his abuse of the writ, as the filings that
comprise the instant Petition are actually and correctly titled “successive.” The “newly-
discovered” evidence cited in the Petition has been in Petitioner’s possession since 2008. To
raise these claims now is abusive, as his claims could have been raised in his appeal or in his
first or second habeas petitions. NRS 34.810.

C. These Claims Are Waived

"The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings. . . . [A]ll other claims that are appropriate tor a direct appcal must be
pursucd on direct appeal, or they will be comsidered waived in subsequent proceedings.”

Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added)

(disapproved on other urounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). NRS

34.810(1)(h)(2) states “The court shall dismiss a petition if the court determines that ... the
petitioner’s conviction was the result of a trial and the grounds for the petition could have been
... raised in a direct appeal or a prior petition for a writ of habeas corpus or postconviction
relief.”

Petitioner’s claim in the 8/25/21 filing concerns a co-defendant who was arrested and
charged after Petitioner. The co-defendant was identified in Pctitioner’s Presentence
Investigation Report (“PSI™). See Motion to Amend Petition: NRS 34.724 Exhibit “A™ Added
Only, filed October 11, 2021, at 8. That page shows it was faxed on August 27, 2008.

Petitioner was clearly aware of the PSI prepared in 2008, as his attorney, in his presence,
referred to the PSI during the sentencing hearing on August 28, 2008. See venerally Reporter’s
‘Transcript of Sentencing, filed November 7, 2008. “I just wanted 10 point out there is an error
on the PSI report, but my client would still like to go forward today with sentencing.” Id. at 2.

His allorney also acknowledged receiving a supplemental PSI that corrected Petitioner’s
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asserted error. Id. at 12. Petitioner’s attorney alfirmed to the Court that she provided both PSI
reports to Petitioner. Id. at 13.

Rather than assert the confession of his co-defendant meant Petitioner could not also
have been a participant, as he does here, Petitioner argued at sentencing that “The police
framed me. 1 mean, either the police, somebody had to frame me. [ was framed.” Id. at 8.
Petitioner’s counsel, rather than arguing that her client could not have been the man who lelt
his DNA on the victim, merely urged the Court to “not be persuaded by this one victim's
experience.” Id. at 11-12. As miserable as being raped at gunpoint while her fiancé was pistol-
whipped and her home invaded must have been for the victim, Petitioner’s attorney claimed
“it certainly could have been worse.” Id. Counsel did not, however, assert the co-defendant’s
very existence exonerated her client.

The existence of Mr. Chaziz is not newly discovered. His status as a co-defendant was
brought to Pctitioner’s attention prior to sentencing. Any claim regarding this person could
have been raised on direct appeal, or in cither of Petitioner’s previous habeas petitions. Since
Petitioner did not raise any claims conceming his co-delendant on appeal, the issue is now
walved, more than a decade later.

The claims in the 12/2/21 Petition are also waived. In that filing, Pctitioner raises
substantive claims of Fourth and I'1fth Amendment viclations. Because the facts related to
these claims were available to Petitioner at the time of his direct appeal in 2008, the claims arc
waived now. On appeal, Petitioner asserted the State consumed all available DNA material.
The Nevada Supreme Court held this ¢laim was belied by the record. See Order of Aflirmance,
Docket No. 52573, filed February 3. 3010, at 1. Petitioner claimed the trial court’s denial of
his motion to preclude improper use of DNA evidence prejudiced him, but the Supreme Court
held that na improper DNA evidence or argument was presented 1o the jury. Id, at 2. Petitioner
did not claim, as he does here, that his due process rights were violated because his attorney

was not present when a cotton swab collected DNA from inside his cheek. Because Petitioner

10
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knew his attorney was not present for DNA collection at the time of the collection, this ¢laim
is waived for failure to raise il on direct appeal.

D. Application of the procedural bars is mandatory.

The Nevada Supreme Court has held that courts have a duty 10 consider whether a

defendant’s post-conviction petition claims are procedurally barred. State v. Eivhth Judicial

Dist. Court (Riker), 121 Nev. 225,231, 112 P.3d 1070, 1074 (2003). The Riker Court found

that “[a]pplication of the statutory procedural default rules to post-conviction habeas petitions

-

is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction are an
unreasonable burden on the c¢riminal justice system. The necessity for a
workable system dictates that there must cxist a time when a criminal
conviction is final.

1d. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. Ignoring these procedural
bars 1s an arbitrary and unrcasonable exercise of discretion. Id. at 234, 112 P.3d at 1076. The
Nevada Supreme Court has granted no discretion to the district courts regarding whether to
apply the statutory procedural bars; the rules minst be applied.

This position was reaffirmed in Statc v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).
‘There the Court ruled that the defendant’s petition was “untimely, successive, and an abusc of
the writ™ and that the defendant lailed to show goed cause and actual prejudice. 1d. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s
petition dismissed pursuant to the procedural bars. 1d. at 324, 307 P.3d at 322-23. The

procedural bars are so fundamental to the post-conviction process that they must be applied

by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074.
Parties cannot stipulate to waive the procedural delault rules. Statc v. Haberstroh, 119 Nev.

173, 180-81, 69 P.3d 676, 681-82 (2003).

11
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I1. THE PETITION FAILS TO DEMONSTRATE GOOD CAUSE OR ACTUAL
PREJUDICE
To avord procedural default, a defendant has the burden of pleading and proving
specific facts that demonstrate good causc for his failure to present his claim in carlier
proceedings or to otherwise comply with the statutory requirements, and that he will be unduly

prejudiced 1l the petition 1s dismissed. NRS 34.726(1)(a); see Hoean v. Warden, 109 Nev. 952,

959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656, 639,

764 P.2d 1303, 1305 (1988). “A court must dismiss a habeas petition il it presents claims that
either were or could have been presented in an earlier proceeding, unless the court finds both
cause for failing to present the claims carlier or for raising them again and actual prejudice to
the petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001) (emphasis
added). Petitioner has failed to demonstrate good cause or actual prejudice.
A. Petitioner fails to show good cause for filing outside the statutory timeframe
“To establish good cause, appellants must show that an impediment external to the

defense prevented their compliance with the applicabie procedural rule.” Clem v. State, 119

Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev,
248,251, 71 P.3d 503, 506 (2003); Pellecrini, 117 Nev. at 887,34 P.3d at 537, Such an external
impediment could be “that the factual or legal basis for a claim was not reasonably available

to counscl, or that ‘some interference by officials’™ made compliance impracticable.™
a -

Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477 1.8, 478, 488, 106
S. Ct. 2639, 2645 (1986)); see also Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing Harris v.

Warden, 114 Nev. 9506, 959-60 n.4. 964 P.2d 785 n.4 (1998)). Any delay in filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

The Nevada Supreme Court has clarified that a defendant cannot attempt 1o
manufacture good cause. See Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there
must be a “substantial reason; one that atlords a legal excuse.” Hathaway, 119 Nev. at 251, 71

P.3d al 506; (quoting Colley v, State, 105 Nev., at 236, 773 P.2d at 1230). Excuses such as the

12
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lack of assistance of counsel when preparing a petition, as well as the failure of trial counsel
to forward a copy of the file to a petitioner have been found not to constitute good cause. See
Phelps, 104 Nev. at 660, 764 P.2d at 1306, superseded by statute on other erounds as
recoenized in Nika v. State. 120 Nev. 600, 607. 97 P.3d 1140, 1145 (2004); Hood v. State,
111 Nev. 335, 890 P.2d 797 (1995).

A petitioner raising good cause to excuse procedural bars must do so within a

reasonable time alter the alleged good cause arises. Sec Pellecrini, 117 Nev. at 869-70, 34

P.3d at 525-26 (holding that the time bar in NRS 34,726 applies 1o successive petitions); see

generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time peried did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good

cause. Riker, 121 Nev, at 235, 112 P.3d at 1077; see also Edwards v. Carpenter, 529 U S. 446,

453 120 S. Ct. 1587, 1592 (2000).

The factual basis for Petitioner’s claims was available at the time he defaulted.
Petitioner has shown no good causc for failing to present his habeas claims earlier. He cites no
impediment external to the defense that prevented him from complying with the procedural
rules. He offers no cogent explanation for his years-long delay. The only attempt Petitioner
makes to explain the delay in filing is that he has “newly discovered evidence.” 8/25/21
Petition at 4; Memorandum at 1.

Petitioner asserts he only discovered the existence of Ahud Chaziz when he recently
read his P8I after having it in his prison cell since 2008: “After serving 16 vear in the Nevada
Department ol Corrections (NDOC), Petitioner was reviewing the PSI report that was prepared
by Parole and Probation.” Memorandum at 3. He “expresses his actual innocence with newly
discovered evidence of a [so-called co-defendant] he just recently learned about by reading a
"PSI" report done by Parole and Probation, afier Petitioner was found guilty, not during his

trial procecdings.” 1d, at 8.

13
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The record shows Pctitioner knew of Mr, Chaziz much carlier than December 2021, so
Mr. Chaziz 1s not newly discovered evidence. Petitioner’s PSI was completed on August 18,
2008. Id. The PSI identified Ahud Chaziz as co-defendant. Id. Counsel discussed the PST with
Petitioner before sentencing on September 9, 2008. Sce Reporter’s Transcript of Evidentiary
Hearing, [iled November 13, 2012, at 68-69. Petitioner discussed Mr. Chaziz at the evidentiary
hearing. Id. at 151.

A document in Petitioner’s possession for thiricen years cannot serve as “newly
discovered” evidence. A person that Petitioner wanted to subpoena in 2008 cannot serve as
“newly discovered” evidence. Because Mr. Chaziz 1s not newly discovered evidence, he
cannot serve as good cause for Petitioner failing to raise his claims earlier.

B. Petitioner fails to present a valid claim of actual innocence

Petitioner alleges he has presented a claim ol actual innocence, based upon newly
discovered evidence, due to his review of his Presentence Investigation Report that was
prepared in 2008. 8/25/21 Petition, at 8. When a petitioner cannot demonstrate good cause, the
court may nonctheless excusc a procedural bar if the petitioner demonstrates that failure to
consider the petition would result in a fundamental miscarriage of justice. Pellegrini v.
State, 117 Nev. 860, 887,34 P.3d 519, 537 (2001). To demonstrate prejudice, a defendant
must show “not merely that the crrors of [the proceeding] created possibility of prejudice, but
that they worked 1o his actual and substantial disadvantage, n affecting the state proceedings

with error of constitutional dimensions.” Hovan v Warden, 109 Nev. at 960, 860 P.2d at 716

(internal quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545.

“The conviction of a petitioner who was actually innocent would be a fundamental

miscarriage of justice sufficient to overcome the procedural bars to an untimely or successive

petition.” Mitchell v. State, 122 Nev. 1269, 1273, 149 P.3d 33, 36 (2006). However, “actual

innocence means lactual innocence, not mere legal insufficiency.” Mitchell, 122 Nev. at

1273-74, 149 P.3d at 36 (quoting Bousley v. United States, 523 11.S. 614, 623-24, 118 S.C1L.

1604 (1998)). A fundamental miscarriage of justice requires “a colorable showing™ that the

14
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petitioner is “actually innocent of the crime.” Pellegrini, 117 Nev. at 887, 34 P.3d at 537. This

requires that the petitioner present wew evidence of his innocence. See. ¢.v.. House v. Bell, 547

U.S. 518, 537, 126 5.Ct 2064, 2077 (2006) (Ya gateway claim requircs ‘new reliable
evidence—whether 1t 1s exculpatory scicntific evidence, trustworthy eycwitness accounts, or

critical physical evidence—that was not presented at trial.”™ (quoting Schlup v. Delo, 513 U.S.

298, 324, 115 8.Ct. 851, 865 (1995)). “Without any new evidence of innocence, even he
existence of a concededly meritorious constitutional violation is not in itself sufficient to
cstablish a miscarriage of justice that would allow a habeas court to reach the merits ol a barred
claim.” Schlup, 513 1.8, at 316, 115 S.Ct. at 861.

Petitioner cannot show that any alleged errors during the underlying proceedings
disadvantaged him by their constitutional dimensions. He fails to identily new evidence of his
innocence, nor does he show a constitutional violation resulted in a fundamental miscarriage
ol justice that worked to his actual and substantial disadvantage, in affecting the state
proceedings with error of constitutional dimensions.

1. Ahud Chaziz’ guilty plea

Pctitioner says Ahud Chaziz pled guilty on March 16, 2009, to the crimes for which
Petitioner was convicted. Memorandum at 1. He claims a constitutional right to all material in
the Chaziz case in addition to his own. Id. at 5. He asscrts a right to have introduced Chaziz at
trial since the victims identified Chaziz as the unmasked assailant but did not identify
Petitioner as one of the masked assailants. Id. at 6. He asserts a Brady violation because the
State did not turn over Chaziz® guilty plea, made six months after Petitioner's trial. Id.
Petitioner feels that if the jury had known one of several assailants would confess six months
in the future, the Jjury would net have convicted Petitioner of being another of the assailants,
1d.

‘The facts presented at trial and in the charging information show three men conspired
to commit the crimes. See Information filed July 11, 2005. Petitioner wholly fails to

demonstrate that the guilt of Mr. Chaziz as one of the three men in any way demonstrates

15
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Petitioner’s innocence ol being another of the men. e also fails to demonstrate the State
committed any constitutional violation regarding Mr, Chaziz’s existence, as his existence was
known to Petitioner and was not exculpatory. DNA evidence from Pctitioner, not from Mr.
Chaziz, was found on the victim’s vagina, on her breasts, and on her bedsheets. Therefore,
Petitioner cannot show prejudice.
2. Joinder and severance

Petitioner requested joinder at his 2012 evidentiary hearing, arguing Mr. Chaziza’s case
should have been joined with his own so that Mr. Chaziza could have been compelled to testify
in Petitioner’s favor.! See Reporter’s Transcript of Evidentiary Hearing, filed November 13,
2012, at 151.

I know for a fact this 1s a problem that I’m having also with the, this guy

Chaziza, he could have cleared me. If me and him have the same case, if me

and him, if I was supposed 1o be with him and we supposed to be the guys

who knocked on the door, why wasn’t we convicted together? Why wasn’t

we together? Because I told my lawyer, I said hey, go and investigate him

because he can clear me. Once he [Mr. Chaziza] say that it wasn’t me, then

it’s gonna put a real big discrepancy in anything. But nobody chose to do
nothing about it.

The expectation that Mr. Chaziza could have been compelled 1o testify in Petitioner’s
favor six months before he pled guilty himself ignores Mr. Chaziza’s right 1o avoid sclf-
mcrimination. Nonctheless, the fact Petitioner claimed his attorneys were ineffective for
failing to interview Mr. Chaziza indicates Petitioner knew of his existence. The State pointed
out that when Mr. Chaziza pled guilty after Petitioner’s trial, he admitted to committing the
crimes with Petitioner, and that Mr. Chaziza was never accused of being the rapist. Id. at 154.
The Court held that “it’s of no consequence to this Court either that defendant was concerned

or wanted to know why the co-defendant wasn’t interviewed.” Id, at 165.

' The spelling of the co-defendant’s name differs from document to document.
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Petitioner laments the State never filed a severance to separate the trials of Petitioner
and Mr. Chaziza. Sce vencrally Memorandum. Petitioner complains the State failed to join
Petitioner and his co-defendant at trial, as Petitioner has a constitutional Fourteenth
Amendment right to severance. Memorandum at 2. Petitioner feels the State “hid” Mr. Chaziz
by assigning him a diffcerent case number. 1d. at 11-12. As an initial matter, Mr. Chaziza never
went to trial. Sccondly, the defense must file a severance 1f it wants defendants tried separately,
not the State. Finally, the two defendants were not indicted together so there was never an
opportunity nor a necessity to sever their trials.

Petitioner’s claim that his “right” to severance was compromised because the two
defendants were not joined makes little sense. Petitioner asks, “Why didn’t state’s prosecutor
hand over a severance to the Petitioner’s defense counsel when they had Ahud Chaziz in
custody for one and a hall years?” Id. at 5. He asserts the State should have {iled a “joinder of
severance and/or NRS 174.165 Reliel from Prejudicial Joinder,” 1d. at 4. He says “it do appear
that Petitioner was prejudiced by the State not joinding [sic] nor filing severance in either court
to establish probable cause to suspect that a crime has been committed and that the Petitioner
committed it.” 1d.

Petitioner also asserts severance was required where the State charges the erime of felon
1 possession of a fircarm. Id. Tle claims that since he “was charge with a firearm,” the State
violated his rights by hiding Chaziz, as NRS 174.165 thus entitled Petitioner to severance, 1d.
He alleges the State should have produced Mr. Chaziz “with a scverance.” Id. at 8. Petitioner
was not charged as a felon in possession of a weapon.

NRS 174.165 discusses severance, nol mandatory joinder. Petitioner cites no authority
showing two defendants who commit a crime together must be tried together. This is fatal to
his claim that he had a right to be tried with Mr. Chaziz. A party seeking review bears the
responsibility “to cogently argue, and present relevant authority™ to support his assertions.

Edwards v. Emperor’s Garden Restaurant, 122 Nev. 317, 330 n.38, 130 P.3d 1280, 1288 .38

{2006); Decpt. of Motor Vehieles and Public Safety v. Rowland, 107 Nev. 473, 479, 814 P.2d
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30, 83 (1991} (defendant’s failure to present legal authority resulted in no reason for the district

court to consider defendant’s claim); Maresca v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (1987)

(an arguing party must support his arguments with relevant authority and cogent argument;

“issues not so presented need not be addressed™); Randall v. Salvation Army, 100 Nev. 466,

470-71, 686 P.2d 241, 244 (1984) (court may decline consideration of issucs lacking citation
to relevant legal authority); Holland Livestock v. B & C Enterprises, 92 Nev, 473, 533 P.2d

950 (1976) (issues lacking citation to relevant legal authority do not warrant review on the
mcrits).

Because Petitioner does not show he was entitled to have his trial joined with that of
Mr. Chaziz, if Mr. Chaziz had had a trial, he cannot show prejudice sufficient to evade the
procedural bars. Petitioner’s demand for joinder so he could receive severance does not clarify
matters.

3. DNA testing

Petitioner again asserts he was not permitted to test the DNA evidence against him.
Memorandum at 3, 7. Sce also 12/3/21 Pctition at 9, 13. He wanted (o test the DNA from the
victim 1o show it matched Mr. Chaziz’s DNA, not the skin cells taken from Petitioner’s mouth
via buccal swab. [d. at 7. Petitioner fails to explain how the State’s having Mr. Chaziz in
custody increases the likelihood that the DNA match implicated Mr. Chaziz. He claims that
since Mr. Chaziz was in State’s custody at some point, Petitioner should not have to mect the
burden to show this “newly discovered evidence probably would have resulted in acquittal.”
Id. Petitioner feels the State “fabricated DNA and intentionally used all of it so Petitioner could
not independently test, which is a violation of constitutionality.” Id. at 8.

This issue has been adjudicated by the Nevada Supreme Court and is now the law of
the case. See Order of Affirmance. Dockel No. 52573, filed February 3, 2010, at 1 (*Because
Henderson’s claim that the State did not preserve DNA material {rom cach sample for defense
retesting 1s belied by the record, we conclude that the district court did not abuse its

discretion.”); Order of Affirmance, Docket No. 62629, filed September 18, 2014, at 2 (*Thus,

18

FPAPPLLLATINWPDOUSATTORNEY FILESIKAREN'S DOCUMENTSIPWHOHENDERSON. JOSEPHHENDERSON, JOSEPH FINDINGS
ARSI 2T CZ12968.D0CX

139




th = b

= ND 00 = O

20
27
28

appellant’s claim that trial counsel failed to obtain a [DNA] expert is belied by the record.
Further, trial counsel testified that, based on the DNA expert’s advice and determination that
the testing procedures were done correctly and that appellant was the source of the three
scparate DN A samples, trial counsel decided not to retest the DNA.™),

Because these claims have been addressed on their merits, they cannot provide
sufficient prejudice to evade the procedural bars.

4. Miscellaneous Claims

Petitioner cites Nevada Rules of Professional Conduct 1.18(2) (screening of potential
clients for conflicts) to asscrt that his attorneys avoided learning about Mr. Chariz.
Memorandum at 9-10. He claims his attorneys violated Rule 3.4(a) (withholding cvidence) by
failing 1o sever the two defendants. Id. at 10. The District Attorney™s Office is also accused of
violating a handful of Nevada Rules of Professional Conduct, including Rules 1.3 (diligence),
3.3 (candor toward tribunal), 3.8 (responsibilities of prosccutors), 8.3 (reporting professional
misconduct), NRS 47.240 (conclusive presumptions), NRS 48.015 (relevant evidence), and
NRS 48.035 (excluding relevant evidence). Id. at 12-13.

In his other new habcas filing, Petitioner asserts his Miranda rights were violated when
the State swabbed his mouth pursuant to a subpoena without the presence of his attorney.
12/3/21 Petition at 8. He claims his conviction is “void™ because the court lost jurisdiction

over him when his counsel was not present. Id. at 9, 10. He reads Miranda v. Arizona to asscrt

that he cannot face trial against DNA taken without an attorney. Id. at 10. Petitioner requests
relief from the “*shameful-crafty intentional injustice™ committed by the prosecutor, court, and
defense attorney. 1d. at 11. Because “Petitioner was a convicted felon in the state of Nevada,”
he feels the State violated NRS 176.09123(3) by taking a DNA sample. Id. This claim ignores
NRS 176.09123(5) which allows a court to order a specimen. Furthermore, a cheek swab is
not an interrogation under Miranda.

Becausc these claims could have been raised on direct appeal, they are now waived.
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1 IIl.  The Successive Petition is Barred by the Doctrine of L.aches
The instant Successive Petition is also barred by the doctrine of equitable laches. Hart

v. State, 116 Nev. 558, 1 P.3d 969 (2000). Under NRS 34.800,

w2

. A petition may be dismissed if delay in the filing of the petition:

(a) Prcjudices the respondent or the State of Nevada in responding
to the petition, unless the petitioner shows that the petition is
based upon grounds of which the petitioner could not have had
knowledge by the exercise of reasonable diligence before the
circumstances prejudicial to the State occurred; or

o8 1 o Lh e

(b} Prejudices the State of Nevada in its ability to conduct a retrial of
10 the petitioner, unless the petitioner demonstrates that a
fundamental miscarriage of justice has occurred in the

1 proceedings resulting in the judgment of conviction or sentence.
12
2. A period exceeding 5 years between the filing of a judgment of conviction,
13 an order imposing a sentence of iImprisonment or a decision on direct appeal
14 of a judgment of conviction and the [iling ol a petition challenging the
validity of a judgment of conviction creates a rcbuttable presumption of
15 prejudice to the Stale. In a motion to dismiss the petition based on that
: rejudice, the respondent or the State of Nevada must specifically plead
16 prej P . ! p yp
laches. The petitioner must be given an opportunity to respond to the
17 allegations in the pleading betore a ruling on the motion is made.
18
9 The Nevada Supreme Court has held that in applying the doctring of laches to an
” individual case, several factors should be considered, including, “(1) whether there was an
51 inexcusable delay in seeking relief; (2) whether an implied waiver has arisen from the
. defendant’s knowing acquiescence in existing conditions; and (3) whether circumstances exist
. that prejudice the State.” Hart, 116 Nev. at 563-64, 1 P.3d at 972.
y Petitioner was found guilty in 2008, thirtcen vears ago. The lacts supporting his claims
5 were known to him at the time of his direct appeal in 2008. The failure 1o raise the claims
5
2 earlier shows a knowing acquiescence to existing conditions. The delay between the judgment
)
57 of conviction on September 24, 2008 and the {iling of the instant pctitions is inexcusable.
»8 Petitioner fails to provide any legitimate excuse for waiting to file this particular petition.
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If the Court granted the Successive Petition, the State would suffer substantial
prejudice. The State would face extreme difficulty in locating witnesses to these crimes
thirteen ycars after they occurred. Even if the State were able to locale its witnesses again, it
1s certain their recollections would be much less clear now than they were at trial in 2008. The
State may also not be able to re-gather evidence that may have been lost or destroyed because
of the lengthy passage of time. Therefore, the State would suffer significant prejudice if
Petitioner were allowed to overturn his conviction and head back to trial. As such, this Petition
is barred by the doctrine of cquitable laches.

IV. PETITIONER ISNOT ENTITLED TO AN EVIDENTIARY HEARING

Petitioner requests an evidentiary hearing to resolve his Petition. There is no need for
an evidentiary hearing because the Successive Petition can be summarily dismissed as
procedurally barred.

The Nevada Supreme Court has held that it a pelition can be resolved without

expanding the record, no evidentiary hearing is necessary. NRS 34.770; Marshall v. State, 110

Nev. 1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 350,46 P.3d 1228, 1231 (2002).
A defendant is entitled to an evidentiary hearing if his petition is supported by specific {actual
allcgations, which, if true, would entitle him to relief unless the factual allegations are repeiled

by thc record. Marshall, 110 Nev. at 1331, 885 P.2d at 603; see also [Targerove, 100 Nev. at

503, 686 P.2d at 225 (holding that *|a] defendant seeking post-conviction relief is not entitled
to an evidentiary hearing on factual allegations belied or repelled by the record™). “A claim is
‘belied” when it is contradicted or proven to be false by the record as it existed at the time the
claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).

It is improper o hold an evidentiary hearing simply to make a complete record. See

State v. Eichth Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2003) (*The

District Court considered itsell the “equivalent of. . .the trial judge’ and consequently wanted
‘to make as complete a record as possible.” This is an incorrcet basis for an cvidentiary

hearing.”}. NRS 34.77() determines when a defendant is entitled to an evidentiary hearing;

21

FAPPLLLATEW PDOCSIATTORNEY FILESIKARLEN'S DOCUMENTS PWHOTIENDLERSON JOSTUPIMIIENDERSON. JOSLEPH FINDINGS
ASHI 21T C212968 000X

142




—_—

[ o+ e = L T SO TS N

1. The judge or justice. upon review ol the return, answer and all supporting
documents which are filed, shall determine whether an evidentiary hearing
is required. A petitioner must not be discharged or committed to the custody
of a person other than the respondent unless an evidentiary hearing is held
2. If the judge or justice determines that the petitioner is not entitled to relief
and an cvidentiary hearing is not required, he shall dismiss the petition
without a hearing.

3. 1If the judge or justice determines that an evidentiary hearing is required,
he shall grant the writ and shall set a date for the hearing.

Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 131 8. Ct. 770, 788 (2011). Although courts may not indulge

post hoc rationalization for counsel’s decision making that contradicts the available evidence
of counsel’s actiens, neither may they insist counsel confirm every aspect of the strategic basis
for his or her actions. Id. There is a “strong presumption” that counsel’s attention to certain
issues to the exclusion of others reflects trial tactics rather than “sheer neglect.” Id. (citing

Yarboroush v. Gentry, 540 U.S. 1, 124 S, Ct. 1 (2003)). Strickland calls for an inquiry in the

objective reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466
U.S. 668, 688, 104 8. Ct. 2052, 2065 (1994).

Here, there 1s no need lor an evidentiary hearing because the Petition can be summarily
dismissed as time-barred. Petitioner has failed to plead specific facts that could establish good
cause and prejudice to overcome the procedural bars. There is no need to expand the record to
establish this Petition was filed outside the statutorily-required timeframe. IFurther, a hearing
is not required to show Petitioner could have learned of Mr. Chaziz in 2008 by reading the

documents in his possession.

ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas Corpus

(Post-Conviction) shall be, and it is, hereby denied.

DATED this day of October, 2022,
22
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A-21-840121-W

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY

Dated this 21st day of October, 2022

B ol (j¢¢3¢/
DISTRICT JUDGE
CFA 4B8 603B B8C1
Bita Yeager

District Court Judge

WO
O N

KAREN MISIILER
Chiel Deputy District Attorney
Nevada Bar #013730

km/appellate
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DISTRICT COURT
CLARK COUNTY, NEVADA

Joseph Henderson, Plaintiff(s) CASE NO: A-21-840121-W
Vs, DEPT. NO. Department |

Warden William Guttere,
Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case. The filer has been
notified to serve all parties by traditional means.
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Electronically Filed
10/27/2022 9:07 AM
Steven D. Grierson

CLERK OF THE COU

DISTRICT COURT
CLARK COUNTY, NEVADA
JOSEPH HENDERSON,
Case No: A-21-840121-W
Petitioner,
Dept No: 1
V8,
WARDEN WILLIAM GUTTERE,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on October 21, 2022, the court entered a decision or order in this matter,
a true and correct copy of which is attached to this noetice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish te appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice 1s mailed

to you. This notice was mailed on October 27, 2022,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hanipton
Amanda Hampton. Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 27 day of October 2022, T served a copy of this Notice of Entry on the
following:

M By e-mail:
Clark County District Attorney’s Office
Atrtorney General's Office — Appellate Division-

M The United States mail addressed as follows:
Joseph Henderson # 67224
P.O. Box 650
Indian Springs, NV 89070

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk
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Electronically Filed
072172022 9:03 AM,

A b

CLERK OF THE COURT
1 | FCL
STEVEN B. WOLFSON
2 || Clark County District Attorney
Nevada Bar #001565
3 || KAREN MISIILER
Chief Deputy District Attorney
4 || Nevada Bar #013730
200 Lewis Avenue
5 || Las Vegas, Nevada 89155-2212
(702) 671-2500
6 || Attorncy for Plaintiff
7 DISTRICT COURT
. CLARK COUNTY, NEVADA
9 || TIIE STATE OF NEVADA,
10 Piaintiff,
1 e CASE NO: A-21-840121-W
" g
12 || JOSEPH HENDI:RSON, 056212968
#1502730 DEPT NO: I
13 '
Defendant.
14
15 FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER
16
DATE OF IIEARING: AUGUST 25, 2022
17 TIME OF HEARING: 10:30 AM
18 THIS CAUSE having come on for hearing before the Honorable BITA YEAGER,

19 || District Judge, on the 2th day of August, 2022, the Petitioner not being present, proceeding in
20 || proper person, the Respondent being represented by STEVEN B. WOLFSON, Clark County
21 || District Attorney, by and through STACY KOLLINS, Chief Deputy District Attorney, and the
22 || Court having considered the matter, including briefs, transcripts, arguments of counsel, and
23 || documents on file herein, now therefore, the Court makes the [ollowing findings of fact and

24 || conclusions of law:

25 FINDINGS OF FACT, CONCLUSIONS OF 1LAW
26 PROCEDURAL HISTORY
27 On July 11, 2005, Joseph Henderson, (hereinafier “Petitioner”) was charged by way of

28 | Informatien with the following: Count 1 — Conspiracy to Commit Burglary, Count 2 —
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Burglary While in Possession of a IFirearm, Count 3 — Conspiracy to Commit First Degree
Kidnapping, Counts 4 and 5 — First Degree Kidnapping With Use ol a Deadly Weapon, Count
6 — Conspiracy to Commit Sexual Assault, Counts 7, 8, and 9 — Sexual Assault With Use of a
Deadly Weapon, Count 10 — Conspiracy to Commit Robbery, Counts 11 and 12 — Robbery
With Usc of a Decadly Weapon, Count 13 -- Open or Gross Lewdness, and Count 14 — Battery
With Use of a Deadly Weapon Resulting in Substantial Bodily Harm. On June 27, 2008, a jury
found Petitioner guilty of all counts.

On August 28, 2008, Petitioner was sentenced as follows: Count 1 — twelve months in
the Clark County Detention Center; Count 2 — sixty-two months to one hundred fifty-six
meonths 1n the Nevada Department of Corrections (“NDOC™), to run concurrent with Count 1;
Count 3 — twenty-four months to sixty months in the NDOC, to run consecutive to Count 2;
Count 4 — sixty months to life in the NDOC, plus an equal and consecutive term of sixty
months to life for the Use of a Deadly Weapon, to run consecutive to Count 3; Count 5 — sixty
months to life in the NDOC, plus an equal and consceutive term of sixty months to life for the
Use of a Deadly Weapon, to run consecutive to Count 4; Count 6 — twenty-four months to
sixty months in the NDOC, 1o run consecutive to Count 5; Count 7 — one hundred twenty
months to life in the NDOC, plus an equal and consecutive term of one hundred twenty months
to life for the Use of a Deadly Weapon, to run Concurrent with Count 6; Count 8 — one hundred
twenty months te life in the NDOC, plus an equal and consecutive term of one hundred twenty
months to lifc for the Usc of a Deadly Weapon, to run Consecutive to Count 7: Count 9 — one
hundred twenty months to life n the NDOC, plus an equal and consecutive term of one
hundred twenty months to life for the Use of a Deadly Weapon, to run Consecutive to Count
8; Count 10 — twenty-four months to sixty months in the NDOC, to run consecutive to Count
9; Count 11 — seventy-lwo months to one hundred eighty months in the NDOC, plus an equal
and consccutive term of seventy-two months to one hundred eighty months for the Use of a
Deadly Weapon, to run concurrent with Count 10; Count 12 — seventy-two months to one

hundred eighty moenths in the NDOC, plus an equal and consecutive term of seventy-two
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months to one hundred eighty months for the Use of a Deadly Weapon, to run consecutive to
Count 11; Count 13 —tweive months in the Clark County Detention Center, to run concurrent
with Count 12; and Count 14 -- sixty-two months 1o one hundred fifty-six months in the NDOC,
to run consccutive to Count 13. Petitioner received 1,251 days credit for time scrved. A special
sentence of lifetime supervision was imposed to commence upon rclease {rom any term of
imprisonment, probation or parole.

The Judgment of Conviction was filed September 24, 2008. Petitioner filed a Notice of
Appeal on October 9, 2008. The Nevada Supreme Court affirmed Defendant's conviction on
I'ebruary 3, 2010, Remittitur issued on March 2, 2010.

Petitioner filed his pro per Petition for Writ of Habeas Corpus (Post-Conviction) on
January 11, 2011. Through counsel, Petitiener filed a supplemental petition on August 26,
2011. After an cvidentiary hearing, the district court denied the petition on October 22, 2012.
The Findings of Fact, Conclusions of Law, and Order were liled on November 21, 2012.
Petitioner filed a Notice of Appeal on February 12, 2013, The Nevada Supreme Court aftirmed
the denial of the writ on September 18, 2014. Remittitur issucd on October 20, 2014.

Petitioner filed a pro per *Successive” Petition for Writ of Habeas Corpus on June 12,
2014. The district court denied this Successive Petition on December 2, 2014. Petitioner [iled
a Notice of Appeal on December 11, 2014. The Nevada Supreme Court affirmed the denial of
the writ on September 11, 2015, Remittitur issued October 12, 20185,

On August 25, 2021, Pctitioner filed a Petition for Writ of Tlabeas Corpus (Post-
Conviction) “Successive” “Newly Discovered Evidence™ (hereinafier “8/25/21 Petition™), a
Memorandum i Support of “Successive” Writ of Habeas Corpus Petition (Newly Discovered
Evidence) (hereinalter “Memorandum™), and an Affidavit/Declaration requesting this Court
refrain from appointing him counsel. On October 11, 2021, he filed a Request for Evidentiary
Hearing (hereinafter “Request™). On December 3. 2021, he filed a Petition for Writ of Habeas
Corpus (Post-Conviction) Sccond Amended Pctition Successive Newly Discovered Evidence

(hereinafter ~12/2/21 Petition™). On December 23, 2021, Petitioner filed a Motion for

3
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Extension of Time, asking for an additional 45 days so he may hire an attorney. These filings
will be referred to collectively as the “Successive Petition.” On January 7, 2022, the State filed
its Response. On August 25, 2022, this Court heard argument on the Successive Petition. This
Court denies the Successive Petition for the reasons stated as follows.

FACTUAIL HISTORY

On the night of September 3, 2004, Dr. Fric Bernzweig (“Eric™) and his fiancée, Julie
Kim (*Julie™), were sleeping at thelr residence located at 7833 Lonesome Tlarbor, Las Vegas,
Clark County, Nevada. At approximately 12:30 a.m. that night, an olive-skinned man rang the
doorbell. The olive-skinned man told Eric that he was his neighbor and that his son had thrown
his keys into Eric’s backyard. The olive-skinned man asked if he could look for his keys in the
backyard. Eric closed and locked the front door and in effort to help his alleged neighbor, went
to the backyard, turned the lights on, and attempted to find the keys, to no avail. The olive-
skinned man then asked Eric if he could go to the backyard and look for the keys with him, at
which time Eric {et him in and toek him through his house to the backyard.

After not finding the keys in the backyard, the olive-skinned man told Eric he was going
to go to his car to get a tlashlight to aid in the scarch for the keys. Eric went to his garage to
ry to find a flashlight. Eric retumed [rom the garage, to {ind the olive-skinned man in his
house with two masked Black male individuals, both wiclding guns with laser sights. DN A
evidence eventually revealed Petitioner to be one of the masked intruders. The intruders tied
Julie’s hands with plastic ties. They tried to tie Eric up with the plastic ties bul when the plastic
tics did not fit, they handcutfed Eric instead. and took him 1o upstairs portion of the house.

The olive-skinned man demanded to know where Eric kept the safe. Eric 1old them that
he did not have a safe. In an attempt to appcase the intruders, Lric gave them approximately a
thousand dollars in cash he had hidden in a closet. While the intruders were occupied, Fric
was able to get out of his handcuffs. He attempied to get downstairs, but was caught by one of

the masked intruders. While scuifling with one of the intruders, Eric was pistol-whipped two

4
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or three 1imes, which split his head open. Eventually, the intruders tied Fric up with electrical
cords and left him to bleed on the floor.

While the olive-skinned man and the other masked intruder were looking for the safe
with Eric, Petitioner was downstairs with Julie. Petitioner held her at gunpoint, put a pair of
Eric’s swim trunks over her head, put a cat toy in her mouth and threatened to kill her if she
screamed. He then began to fondle her, placed his mouth en her breasts and sexually assaulted
her by inserting his fingers into her vagina. He then forced Julie to spread her legs and sexually
assaulted her by inserting his penis in her vagina. Pctitioner then took Julic upstairs to the
master bedroom, placed her face down on the bed and sexually assaulted her for a third time
by inserting his penis in her vagina.

Shortly after Petiticner’s last sexual assault, the intruders tied up Julic’s legs and left
the home. Julie worked her way loose and discovered Eric lying in a pool of bleod. She unticd
him and they went downstairs to call the police.

Julic was taken to University Medical Center, where she underwent a sexual assault
examination, which included the collection of buccal swabs, vaginal swabs, and breast swabs
from the area of her breasts where the Petitioner put his mouth. Additionally, crime scene
investigators collected, among other things, the top sheet and fitted sheet from the master
bedroom.

Las Vegas Metropolitan Police Department (*I.VMPI™) forensic scientist David
Welch was able to develop unknown male profile from the foreign DNA matcrial detected on
the breast swabs of the victim, Wclch also tested one of the vaginal swabs but was unable to
develop a profile from the vaginal swab, The DNA profile from the unknown male was
searched against the local DNA Index System and no matches were found. The DNA profilc
was then uploaded 1o the National DNA Index System for comparison. Later, a CODIS match
was discovered and came back to Petitioner, who was already in custody for another matier.

LVYMPD Detective Michael Jefferies obtained a search warrant for a buccal swab from

Petitioner, Lo confirm the DNA match was true and correct. In March 2005, LVMPD forensic
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scicntist Kathy M. Guenther (“Guenther™), using the unknown male profile ¢reated by Welch
and the profile created from Petitioner’s buccal swab, discovered a positive match or positive
comparison with Petitioner’s DNA on all 13 locations used by LVMPD [orensic scientist (o
match DNA at the time. Under the statistical threshold set in the LVMPD laberatory, the
chances of a random selective sample to have the samc profile was six hundred billion
(6,000,000,000) to one (1). Because six hundred billion is hundred times the carth’s population
at the time, under laboratory standards identity is assumed. In March of 2005, Petitioner was
officially confirmed as the source of the foreign DNA material taken from Julie Kim body, at
which time he was arrested.

In July of 2005, the LVMPD forensic lab added two additional markers for DNA
matching, and now had 15 threshold points to match. Consequently, Guenther conducted
further DNA testing from Julie’s sexual assault examination. Guenther rc-profiled the
Petitioner known samplc in order to compare his sample with the DNA testing of the rest of
the sexual assault examination kit. ‘The testing included extractions from the buccal swab and
vaginal swabs from Julie, as well as the bed sheets removed from the bed in the master
bedroom, and the bathrobe tound in the master bedroom. Semen with sutficient spermatozoa
was detected on one of the bedsheets (in two separate stains) and the vaginal swab. Once again,
Petitioner was found to be a complete maich with the IDNA profiles created by the extractions

from the soiled bedsheet and the vaginal swab.

ANALYSIS
I. THE PETITION IS PROCEDURALLY BARRED
The filings that constitute the Successive Petition are untimely. successive, and an
abusc of the writ. Petitioner fails to demonstrate good cause or sufficient prejudice to permit
him to ¢vade the procedural bars. There are no facts which, if true, would entitle Petitioner 1o
reliel, so no evidentiary hearing is required.

A. The Petition is time-barred.
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The Petition 1s time-barred pursuant to NRS 34,726(1):

Unless there is good cause shown for delay, a petition that challenges the
validity of a judgment or sentence must be filed within 1 year of the entry
of the judgment of conviction or, if an appeal has been taken from the
judgment, within 1 year after the Supreme Court issues its remittitur. For
the purposes of this subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a)  That the delay is not the fault of the petitioner; and

(b)  That dismissal of the petition as untimely will unduly prejudice

the petitioner.

“[T]he Legislature has determined that one ycar provides sufficient time within which
to raise claims that trial and appellate counsel provided ineffective assistance.” Rippo v. State,
134 Nev. 411, 421, 423 P.3d 1084, 1097, amended on denial of reh'g, 432 P.3d 167 (Nev.
2018). The one-year time limit for preparing petitions for post-conviction reliel under NRS
34.726 is strictly applied because the “procedural default rules ... are supposed to discourage
the perpetual filing of habeas petitions.™ Rippo at 423, 423 P.3d at 1096,

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pclicgrini v. State, 117 Nev. 860, 873 74, 34 P.3d 519, 528 (2001). As per the
language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from

the date the judgment of conviction is [iled or a remittitur from a timely direct appeal is issued.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133 34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly construcd. In Gonzales v. State, the Nevada Supreme Court rejected a habeas

petition filed two days late despite evidence presented by the defendant that he purchased
postage through the prison and mailed the petition within the one-year time limit. 118 Nev.
390, 596, 53 P.3d 901, 904 (2002). In contrast with the short amount of time to file a notice of
appeal, a prisoner has a fuil year to {ile a post-conviction habeas petition, so there is no
injustice in a strict application of NRS 34.726(1), despile any alleged difficulties with the

postal system. 1d. at 595, 53 P.3d at 903,

7
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Remittitur from Petitioner’s direct appeal issued on March 10, 2010. Petitioner had until
March 10, 2011, to filc a timely petition for writ of habeas corpus. This Petition was filed on
August 25, 2021, more than eleven years afier remittitur. Under NRS 34.726(1), this Petition
is untimely. Absent a showing of good cause to excuse this delay, the petition must be denied.

B. The Petition Is Successive and an Abuse of the Writ

Second or successive petitions include those that allege new or different grounds but a
judge or justice finds that the petitioner’s failure to assert those grounds in a prior petition
would constitute an abusc of the writ. The Successive Petition 1s an abuse of the writ.

NRS 34.810(2) reads:

A second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or dillerent grounds for relief and that the
prior determination was on the merits or, if new and different grounds are
alleged, the judge or justice finds that the failure of the petitioner to assert those
grounds in a prior petition constituted an abuse of the wril,

Second or successive petitions will only be decided on the merits it the petitioner can
show good cause and prejudice. NRS 34.810(3). The burden of proving specific facts that
show good cause for his failure to raise his claims earlier falls on the petitioner. NRS
34.810(3). Petitioner must also show actual prejudice. NRS 34.810(3).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse posi-
conviction remedies. In addition, meritless, successive and untimely petitions ¢log the court
system and undermine the finality of convictions.” Lozada v. State, 110 Nev, 349, 358, 871
P.2d 944, 950 (1994).

The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly
require a careful review of the record, successive petitions may be dismissed based solely on

the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In

other words, if the claim or allegation was previously available with reasonable diligence, it is

an abusc of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,

497-98 (1991).
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Petitioner has previously litigated two petitions for writ of habeas corpus. To the extent
Petitioner raises new or different claims {rom those raised before, the Petition is an abuse of
the writ. NRS 34.810(2). Petitioner himself recognizes his abuse of the writ, as the filings that
comprise the instant Petition are actually and correctly titled “successive.” The “newly-
discovered” evidence cited in the Petition has been in Petitioner’s possession since 2008. To
raise these claims now is abusive, as his claims could have been raised in his appeal or in his
first or second habeas petitions. NRS 34.810.

C. These Claims Are Waived

"The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings. . . . [A]ll other claims that are appropriate tor a direct appcal must be
pursucd on direct appeal, or they will be comsidered waived in subsequent proceedings.”

Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added)

(disapproved on other urounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). NRS

34.810(1)(h)(2) states “The court shall dismiss a petition if the court determines that ... the
petitioner’s conviction was the result of a trial and the grounds for the petition could have been
... raised in a direct appeal or a prior petition for a writ of habeas corpus or postconviction
relief.”

Petitioner’s claim in the 8/25/21 filing concerns a co-defendant who was arrested and
charged after Petitioner. The co-defendant was identified in Pctitioner’s Presentence
Investigation Report (“PSI™). See Motion to Amend Petition: NRS 34.724 Exhibit “A™ Added
Only, filed October 11, 2021, at 8. That page shows it was faxed on August 27, 2008.

Petitioner was clearly aware of the PSI prepared in 2008, as his attorney, in his presence,
referred to the PSI during the sentencing hearing on August 28, 2008. See venerally Reporter’s
‘Transcript of Sentencing, filed November 7, 2008. “I just wanted 10 point out there is an error
on the PSI report, but my client would still like to go forward today with sentencing.” Id. at 2.

His allorney also acknowledged receiving a supplemental PSI that corrected Petitioner’s
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asserted error. Id. at 12. Petitioner’s attorney alfirmed to the Court that she provided both PSI
reports to Petitioner. Id. at 13.

Rather than assert the confession of his co-defendant meant Petitioner could not also
have been a participant, as he does here, Petitioner argued at sentencing that “The police
framed me. 1 mean, either the police, somebody had to frame me. [ was framed.” Id. at 8.
Petitioner’s counsel, rather than arguing that her client could not have been the man who lelt
his DNA on the victim, merely urged the Court to “not be persuaded by this one victim's
experience.” Id. at 11-12. As miserable as being raped at gunpoint while her fiancé was pistol-
whipped and her home invaded must have been for the victim, Petitioner’s attorney claimed
“it certainly could have been worse.” Id. Counsel did not, however, assert the co-defendant’s
very existence exonerated her client.

The existence of Mr. Chaziz is not newly discovered. His status as a co-defendant was
brought to Pctitioner’s attention prior to sentencing. Any claim regarding this person could
have been raised on direct appeal, or in cither of Petitioner’s previous habeas petitions. Since
Petitioner did not raise any claims conceming his co-delendant on appeal, the issue is now
walved, more than a decade later.

The claims in the 12/2/21 Petition are also waived. In that filing, Pctitioner raises
substantive claims of Fourth and I'1fth Amendment viclations. Because the facts related to
these claims were available to Petitioner at the time of his direct appeal in 2008, the claims arc
waived now. On appeal, Petitioner asserted the State consumed all available DNA material.
The Nevada Supreme Court held this ¢laim was belied by the record. See Order of Aflirmance,
Docket No. 52573, filed February 3. 3010, at 1. Petitioner claimed the trial court’s denial of
his motion to preclude improper use of DNA evidence prejudiced him, but the Supreme Court
held that na improper DNA evidence or argument was presented 1o the jury. Id, at 2. Petitioner
did not claim, as he does here, that his due process rights were violated because his attorney

was not present when a cotton swab collected DNA from inside his cheek. Because Petitioner

10
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knew his attorney was not present for DNA collection at the time of the collection, this ¢laim
is waived for failure to raise il on direct appeal.

D. Application of the procedural bars is mandatory.

The Nevada Supreme Court has held that courts have a duty 10 consider whether a

defendant’s post-conviction petition claims are procedurally barred. State v. Eivhth Judicial

Dist. Court (Riker), 121 Nev. 225,231, 112 P.3d 1070, 1074 (2003). The Riker Court found

that “[a]pplication of the statutory procedural default rules to post-conviction habeas petitions

-

is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction are an
unreasonable burden on the c¢riminal justice system. The necessity for a
workable system dictates that there must cxist a time when a criminal
conviction is final.

1d. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. Ignoring these procedural
bars 1s an arbitrary and unrcasonable exercise of discretion. Id. at 234, 112 P.3d at 1076. The
Nevada Supreme Court has granted no discretion to the district courts regarding whether to
apply the statutory procedural bars; the rules minst be applied.

This position was reaffirmed in Statc v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).
‘There the Court ruled that the defendant’s petition was “untimely, successive, and an abusc of
the writ™ and that the defendant lailed to show goed cause and actual prejudice. 1d. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s
petition dismissed pursuant to the procedural bars. 1d. at 324, 307 P.3d at 322-23. The

procedural bars are so fundamental to the post-conviction process that they must be applied

by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074.
Parties cannot stipulate to waive the procedural delault rules. Statc v. Haberstroh, 119 Nev.

173, 180-81, 69 P.3d 676, 681-82 (2003).

11
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I1. THE PETITION FAILS TO DEMONSTRATE GOOD CAUSE OR ACTUAL
PREJUDICE
To avord procedural default, a defendant has the burden of pleading and proving
specific facts that demonstrate good causc for his failure to present his claim in carlier
proceedings or to otherwise comply with the statutory requirements, and that he will be unduly

prejudiced 1l the petition 1s dismissed. NRS 34.726(1)(a); see Hoean v. Warden, 109 Nev. 952,

959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656, 639,

764 P.2d 1303, 1305 (1988). “A court must dismiss a habeas petition il it presents claims that
either were or could have been presented in an earlier proceeding, unless the court finds both
cause for failing to present the claims carlier or for raising them again and actual prejudice to
the petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001) (emphasis
added). Petitioner has failed to demonstrate good cause or actual prejudice.
A. Petitioner fails to show good cause for filing outside the statutory timeframe
“To establish good cause, appellants must show that an impediment external to the

defense prevented their compliance with the applicabie procedural rule.” Clem v. State, 119

Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev,
248,251, 71 P.3d 503, 506 (2003); Pellecrini, 117 Nev. at 887,34 P.3d at 537, Such an external
impediment could be “that the factual or legal basis for a claim was not reasonably available

to counscl, or that ‘some interference by officials’™ made compliance impracticable.™
a -

Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477 1.8, 478, 488, 106
S. Ct. 2639, 2645 (1986)); see also Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing Harris v.

Warden, 114 Nev. 9506, 959-60 n.4. 964 P.2d 785 n.4 (1998)). Any delay in filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

The Nevada Supreme Court has clarified that a defendant cannot attempt 1o
manufacture good cause. See Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there
must be a “substantial reason; one that atlords a legal excuse.” Hathaway, 119 Nev. at 251, 71

P.3d al 506; (quoting Colley v, State, 105 Nev., at 236, 773 P.2d at 1230). Excuses such as the

12

SAPPELLATEVWPDOCSA TTORNIDY FILESIKAREN'S DOCTUMENTEPWHOUENDERSON JOSEPIRHENDERSON, JOSUPH FINDINGS
ARJD12T C212968.D0OCN

158




f—

L N i o e L O T N S N N

] 2
-2 —_

I~
[FF]

lack of assistance of counsel when preparing a petition, as well as the failure of trial counsel
to forward a copy of the file to a petitioner have been found not to constitute good cause. See
Phelps, 104 Nev. at 660, 764 P.2d at 1306, superseded by statute on other erounds as
recoenized in Nika v. State. 120 Nev. 600, 607. 97 P.3d 1140, 1145 (2004); Hood v. State,
111 Nev. 335, 890 P.2d 797 (1995).

A petitioner raising good cause to excuse procedural bars must do so within a

reasonable time alter the alleged good cause arises. Sec Pellecrini, 117 Nev. at 869-70, 34

P.3d at 525-26 (holding that the time bar in NRS 34,726 applies 1o successive petitions); see

generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time peried did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good

cause. Riker, 121 Nev, at 235, 112 P.3d at 1077; see also Edwards v. Carpenter, 529 U S. 446,

453 120 S. Ct. 1587, 1592 (2000).

The factual basis for Petitioner’s claims was available at the time he defaulted.
Petitioner has shown no good causc for failing to present his habeas claims earlier. He cites no
impediment external to the defense that prevented him from complying with the procedural
rules. He offers no cogent explanation for his years-long delay. The only attempt Petitioner
makes to explain the delay in filing is that he has “newly discovered evidence.” 8/25/21
Petition at 4; Memorandum at 1.

Petitioner asserts he only discovered the existence of Ahud Chaziz when he recently
read his P8I after having it in his prison cell since 2008: “After serving 16 vear in the Nevada
Department ol Corrections (NDOC), Petitioner was reviewing the PSI report that was prepared
by Parole and Probation.” Memorandum at 3. He “expresses his actual innocence with newly
discovered evidence of a [so-called co-defendant] he just recently learned about by reading a
"PSI" report done by Parole and Probation, afier Petitioner was found guilty, not during his

trial procecdings.” 1d, at 8.

13
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The record shows Pctitioner knew of Mr, Chaziz much carlier than December 2021, so
Mr. Chaziz 1s not newly discovered evidence. Petitioner’s PSI was completed on August 18,
2008. Id. The PSI identified Ahud Chaziz as co-defendant. Id. Counsel discussed the PST with
Petitioner before sentencing on September 9, 2008. Sce Reporter’s Transcript of Evidentiary
Hearing, [iled November 13, 2012, at 68-69. Petitioner discussed Mr. Chaziz at the evidentiary
hearing. Id. at 151.

A document in Petitioner’s possession for thiricen years cannot serve as “newly
discovered” evidence. A person that Petitioner wanted to subpoena in 2008 cannot serve as
“newly discovered” evidence. Because Mr. Chaziz 1s not newly discovered evidence, he
cannot serve as good cause for Petitioner failing to raise his claims earlier.

B. Petitioner fails to present a valid claim of actual innocence

Petitioner alleges he has presented a claim ol actual innocence, based upon newly
discovered evidence, due to his review of his Presentence Investigation Report that was
prepared in 2008. 8/25/21 Petition, at 8. When a petitioner cannot demonstrate good cause, the
court may nonctheless excusc a procedural bar if the petitioner demonstrates that failure to
consider the petition would result in a fundamental miscarriage of justice. Pellegrini v.
State, 117 Nev. 860, 887,34 P.3d 519, 537 (2001). To demonstrate prejudice, a defendant
must show “not merely that the crrors of [the proceeding] created possibility of prejudice, but
that they worked 1o his actual and substantial disadvantage, n affecting the state proceedings

with error of constitutional dimensions.” Hovan v Warden, 109 Nev. at 960, 860 P.2d at 716

(internal quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545.

“The conviction of a petitioner who was actually innocent would be a fundamental

miscarriage of justice sufficient to overcome the procedural bars to an untimely or successive

petition.” Mitchell v. State, 122 Nev. 1269, 1273, 149 P.3d 33, 36 (2006). However, “actual

innocence means lactual innocence, not mere legal insufficiency.” Mitchell, 122 Nev. at

1273-74, 149 P.3d at 36 (quoting Bousley v. United States, 523 11.S. 614, 623-24, 118 S.C1L.

1604 (1998)). A fundamental miscarriage of justice requires “a colorable showing™ that the
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petitioner is “actually innocent of the crime.” Pellegrini, 117 Nev. at 887, 34 P.3d at 537. This

requires that the petitioner present wew evidence of his innocence. See. ¢.v.. House v. Bell, 547

U.S. 518, 537, 126 5.Ct 2064, 2077 (2006) (Ya gateway claim requircs ‘new reliable
evidence—whether 1t 1s exculpatory scicntific evidence, trustworthy eycwitness accounts, or

critical physical evidence—that was not presented at trial.”™ (quoting Schlup v. Delo, 513 U.S.

298, 324, 115 8.Ct. 851, 865 (1995)). “Without any new evidence of innocence, even he
existence of a concededly meritorious constitutional violation is not in itself sufficient to
cstablish a miscarriage of justice that would allow a habeas court to reach the merits ol a barred
claim.” Schlup, 513 1.8, at 316, 115 S.Ct. at 861.

Petitioner cannot show that any alleged errors during the underlying proceedings
disadvantaged him by their constitutional dimensions. He fails to identily new evidence of his
innocence, nor does he show a constitutional violation resulted in a fundamental miscarriage
ol justice that worked to his actual and substantial disadvantage, in affecting the state
proceedings with error of constitutional dimensions.

1. Ahud Chaziz’ guilty plea

Pctitioner says Ahud Chaziz pled guilty on March 16, 2009, to the crimes for which
Petitioner was convicted. Memorandum at 1. He claims a constitutional right to all material in
the Chaziz case in addition to his own. Id. at 5. He asscrts a right to have introduced Chaziz at
trial since the victims identified Chaziz as the unmasked assailant but did not identify
Petitioner as one of the masked assailants. Id. at 6. He asserts a Brady violation because the
State did not turn over Chaziz® guilty plea, made six months after Petitioner's trial. Id.
Petitioner feels that if the jury had known one of several assailants would confess six months
in the future, the Jjury would net have convicted Petitioner of being another of the assailants,
1d.

‘The facts presented at trial and in the charging information show three men conspired
to commit the crimes. See Information filed July 11, 2005. Petitioner wholly fails to

demonstrate that the guilt of Mr. Chaziz as one of the three men in any way demonstrates

15
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Petitioner’s innocence ol being another of the men. e also fails to demonstrate the State
committed any constitutional violation regarding Mr, Chaziz’s existence, as his existence was
known to Petitioner and was not exculpatory. DNA evidence from Pctitioner, not from Mr.
Chaziz, was found on the victim’s vagina, on her breasts, and on her bedsheets. Therefore,
Petitioner cannot show prejudice.
2. Joinder and severance

Petitioner requested joinder at his 2012 evidentiary hearing, arguing Mr. Chaziza’s case
should have been joined with his own so that Mr. Chaziza could have been compelled to testify
in Petitioner’s favor.! See Reporter’s Transcript of Evidentiary Hearing, filed November 13,
2012, at 151.

I know for a fact this 1s a problem that I’m having also with the, this guy

Chaziza, he could have cleared me. If me and him have the same case, if me

and him, if I was supposed 1o be with him and we supposed to be the guys

who knocked on the door, why wasn’t we convicted together? Why wasn’t

we together? Because I told my lawyer, I said hey, go and investigate him

because he can clear me. Once he [Mr. Chaziza] say that it wasn’t me, then

it’s gonna put a real big discrepancy in anything. But nobody chose to do
nothing about it.

The expectation that Mr. Chaziza could have been compelled 1o testify in Petitioner’s
favor six months before he pled guilty himself ignores Mr. Chaziza’s right 1o avoid sclf-
mcrimination. Nonctheless, the fact Petitioner claimed his attorneys were ineffective for
failing to interview Mr. Chaziza indicates Petitioner knew of his existence. The State pointed
out that when Mr. Chaziza pled guilty after Petitioner’s trial, he admitted to committing the
crimes with Petitioner, and that Mr. Chaziza was never accused of being the rapist. Id. at 154.
The Court held that “it’s of no consequence to this Court either that defendant was concerned

or wanted to know why the co-defendant wasn’t interviewed.” Id, at 165.

' The spelling of the co-defendant’s name differs from document to document.
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Petitioner laments the State never filed a severance to separate the trials of Petitioner
and Mr. Chaziza. Sce vencrally Memorandum. Petitioner complains the State failed to join
Petitioner and his co-defendant at trial, as Petitioner has a constitutional Fourteenth
Amendment right to severance. Memorandum at 2. Petitioner feels the State “hid” Mr. Chaziz
by assigning him a diffcerent case number. 1d. at 11-12. As an initial matter, Mr. Chaziza never
went to trial. Sccondly, the defense must file a severance 1f it wants defendants tried separately,
not the State. Finally, the two defendants were not indicted together so there was never an
opportunity nor a necessity to sever their trials.

Petitioner’s claim that his “right” to severance was compromised because the two
defendants were not joined makes little sense. Petitioner asks, “Why didn’t state’s prosecutor
hand over a severance to the Petitioner’s defense counsel when they had Ahud Chaziz in
custody for one and a hall years?” Id. at 5. He asserts the State should have {iled a “joinder of
severance and/or NRS 174.165 Reliel from Prejudicial Joinder,” 1d. at 4. He says “it do appear
that Petitioner was prejudiced by the State not joinding [sic] nor filing severance in either court
to establish probable cause to suspect that a crime has been committed and that the Petitioner
committed it.” 1d.

Petitioner also asserts severance was required where the State charges the erime of felon
1 possession of a fircarm. Id. Tle claims that since he “was charge with a firearm,” the State
violated his rights by hiding Chaziz, as NRS 174.165 thus entitled Petitioner to severance, 1d.
He alleges the State should have produced Mr. Chaziz “with a scverance.” Id. at 8. Petitioner
was not charged as a felon in possession of a weapon.

NRS 174.165 discusses severance, nol mandatory joinder. Petitioner cites no authority
showing two defendants who commit a crime together must be tried together. This is fatal to
his claim that he had a right to be tried with Mr. Chaziz. A party seeking review bears the
responsibility “to cogently argue, and present relevant authority™ to support his assertions.

Edwards v. Emperor’s Garden Restaurant, 122 Nev. 317, 330 n.38, 130 P.3d 1280, 1288 .38

{2006); Decpt. of Motor Vehieles and Public Safety v. Rowland, 107 Nev. 473, 479, 814 P.2d

17
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30, 83 (1991} (defendant’s failure to present legal authority resulted in no reason for the district

court to consider defendant’s claim); Maresca v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (1987)

(an arguing party must support his arguments with relevant authority and cogent argument;

“issues not so presented need not be addressed™); Randall v. Salvation Army, 100 Nev. 466,

470-71, 686 P.2d 241, 244 (1984) (court may decline consideration of issucs lacking citation
to relevant legal authority); Holland Livestock v. B & C Enterprises, 92 Nev, 473, 533 P.2d

950 (1976) (issues lacking citation to relevant legal authority do not warrant review on the
mcrits).

Because Petitioner does not show he was entitled to have his trial joined with that of
Mr. Chaziz, if Mr. Chaziz had had a trial, he cannot show prejudice sufficient to evade the
procedural bars. Petitioner’s demand for joinder so he could receive severance does not clarify
matters.

3. DNA testing

Petitioner again asserts he was not permitted to test the DNA evidence against him.
Memorandum at 3, 7. Sce also 12/3/21 Pctition at 9, 13. He wanted (o test the DNA from the
victim 1o show it matched Mr. Chaziz’s DNA, not the skin cells taken from Petitioner’s mouth
via buccal swab. [d. at 7. Petitioner fails to explain how the State’s having Mr. Chaziz in
custody increases the likelihood that the DNA match implicated Mr. Chaziz. He claims that
since Mr. Chaziz was in State’s custody at some point, Petitioner should not have to mect the
burden to show this “newly discovered evidence probably would have resulted in acquittal.”
Id. Petitioner feels the State “fabricated DNA and intentionally used all of it so Petitioner could
not independently test, which is a violation of constitutionality.” Id. at 8.

This issue has been adjudicated by the Nevada Supreme Court and is now the law of
the case. See Order of Affirmance. Dockel No. 52573, filed February 3, 2010, at 1 (*Because
Henderson’s claim that the State did not preserve DNA material {rom cach sample for defense
retesting 1s belied by the record, we conclude that the district court did not abuse its

discretion.”); Order of Affirmance, Docket No. 62629, filed September 18, 2014, at 2 (*Thus,
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appellant’s claim that trial counsel failed to obtain a [DNA] expert is belied by the record.
Further, trial counsel testified that, based on the DNA expert’s advice and determination that
the testing procedures were done correctly and that appellant was the source of the three
scparate DN A samples, trial counsel decided not to retest the DNA.™),

Because these claims have been addressed on their merits, they cannot provide
sufficient prejudice to evade the procedural bars.

4. Miscellaneous Claims

Petitioner cites Nevada Rules of Professional Conduct 1.18(2) (screening of potential
clients for conflicts) to asscrt that his attorneys avoided learning about Mr. Chariz.
Memorandum at 9-10. He claims his attorneys violated Rule 3.4(a) (withholding cvidence) by
failing 1o sever the two defendants. Id. at 10. The District Attorney™s Office is also accused of
violating a handful of Nevada Rules of Professional Conduct, including Rules 1.3 (diligence),
3.3 (candor toward tribunal), 3.8 (responsibilities of prosccutors), 8.3 (reporting professional
misconduct), NRS 47.240 (conclusive presumptions), NRS 48.015 (relevant evidence), and
NRS 48.035 (excluding relevant evidence). Id. at 12-13.

In his other new habcas filing, Petitioner asserts his Miranda rights were violated when
the State swabbed his mouth pursuant to a subpoena without the presence of his attorney.
12/3/21 Petition at 8. He claims his conviction is “void™ because the court lost jurisdiction

over him when his counsel was not present. Id. at 9, 10. He reads Miranda v. Arizona to asscrt

that he cannot face trial against DNA taken without an attorney. Id. at 10. Petitioner requests
relief from the “*shameful-crafty intentional injustice™ committed by the prosecutor, court, and
defense attorney. 1d. at 11. Because “Petitioner was a convicted felon in the state of Nevada,”
he feels the State violated NRS 176.09123(3) by taking a DNA sample. Id. This claim ignores
NRS 176.09123(5) which allows a court to order a specimen. Furthermore, a cheek swab is
not an interrogation under Miranda.

Becausc these claims could have been raised on direct appeal, they are now waived.
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1 IIl.  The Successive Petition is Barred by the Doctrine of L.aches
The instant Successive Petition is also barred by the doctrine of equitable laches. Hart

v. State, 116 Nev. 558, 1 P.3d 969 (2000). Under NRS 34.800,

w2

. A petition may be dismissed if delay in the filing of the petition:

(a) Prcjudices the respondent or the State of Nevada in responding
to the petition, unless the petitioner shows that the petition is
based upon grounds of which the petitioner could not have had
knowledge by the exercise of reasonable diligence before the
circumstances prejudicial to the State occurred; or

o8 1 o Lh e

(b} Prejudices the State of Nevada in its ability to conduct a retrial of
10 the petitioner, unless the petitioner demonstrates that a
fundamental miscarriage of justice has occurred in the

1 proceedings resulting in the judgment of conviction or sentence.
12
2. A period exceeding 5 years between the filing of a judgment of conviction,
13 an order imposing a sentence of iImprisonment or a decision on direct appeal
14 of a judgment of conviction and the [iling ol a petition challenging the
validity of a judgment of conviction creates a rcbuttable presumption of
15 prejudice to the Stale. In a motion to dismiss the petition based on that
: rejudice, the respondent or the State of Nevada must specifically plead
16 prej P . ! p yp
laches. The petitioner must be given an opportunity to respond to the
17 allegations in the pleading betore a ruling on the motion is made.
18
9 The Nevada Supreme Court has held that in applying the doctring of laches to an
” individual case, several factors should be considered, including, “(1) whether there was an
51 inexcusable delay in seeking relief; (2) whether an implied waiver has arisen from the
. defendant’s knowing acquiescence in existing conditions; and (3) whether circumstances exist
. that prejudice the State.” Hart, 116 Nev. at 563-64, 1 P.3d at 972.
y Petitioner was found guilty in 2008, thirtcen vears ago. The lacts supporting his claims
5 were known to him at the time of his direct appeal in 2008. The failure 1o raise the claims
5
2 earlier shows a knowing acquiescence to existing conditions. The delay between the judgment
)
57 of conviction on September 24, 2008 and the {iling of the instant pctitions is inexcusable.
»8 Petitioner fails to provide any legitimate excuse for waiting to file this particular petition.
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If the Court granted the Successive Petition, the State would suffer substantial
prejudice. The State would face extreme difficulty in locating witnesses to these crimes
thirteen ycars after they occurred. Even if the State were able to locale its witnesses again, it
1s certain their recollections would be much less clear now than they were at trial in 2008. The
State may also not be able to re-gather evidence that may have been lost or destroyed because
of the lengthy passage of time. Therefore, the State would suffer significant prejudice if
Petitioner were allowed to overturn his conviction and head back to trial. As such, this Petition
is barred by the doctrine of cquitable laches.

IV. PETITIONER ISNOT ENTITLED TO AN EVIDENTIARY HEARING

Petitioner requests an evidentiary hearing to resolve his Petition. There is no need for
an evidentiary hearing because the Successive Petition can be summarily dismissed as
procedurally barred.

The Nevada Supreme Court has held that it a pelition can be resolved without

expanding the record, no evidentiary hearing is necessary. NRS 34.770; Marshall v. State, 110

Nev. 1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 350,46 P.3d 1228, 1231 (2002).
A defendant is entitled to an evidentiary hearing if his petition is supported by specific {actual
allcgations, which, if true, would entitle him to relief unless the factual allegations are repeiled

by thc record. Marshall, 110 Nev. at 1331, 885 P.2d at 603; see also [Targerove, 100 Nev. at

503, 686 P.2d at 225 (holding that *|a] defendant seeking post-conviction relief is not entitled
to an evidentiary hearing on factual allegations belied or repelled by the record™). “A claim is
‘belied” when it is contradicted or proven to be false by the record as it existed at the time the
claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).

It is improper o hold an evidentiary hearing simply to make a complete record. See

State v. Eichth Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2003) (*The

District Court considered itsell the “equivalent of. . .the trial judge’ and consequently wanted
‘to make as complete a record as possible.” This is an incorrcet basis for an cvidentiary

hearing.”}. NRS 34.77() determines when a defendant is entitled to an evidentiary hearing;
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1. The judge or justice. upon review ol the return, answer and all supporting
documents which are filed, shall determine whether an evidentiary hearing
is required. A petitioner must not be discharged or committed to the custody
of a person other than the respondent unless an evidentiary hearing is held
2. If the judge or justice determines that the petitioner is not entitled to relief
and an cvidentiary hearing is not required, he shall dismiss the petition
without a hearing.

3. 1If the judge or justice determines that an evidentiary hearing is required,
he shall grant the writ and shall set a date for the hearing.

Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 131 8. Ct. 770, 788 (2011). Although courts may not indulge

post hoc rationalization for counsel’s decision making that contradicts the available evidence
of counsel’s actiens, neither may they insist counsel confirm every aspect of the strategic basis
for his or her actions. Id. There is a “strong presumption” that counsel’s attention to certain
issues to the exclusion of others reflects trial tactics rather than “sheer neglect.” Id. (citing

Yarboroush v. Gentry, 540 U.S. 1, 124 S, Ct. 1 (2003)). Strickland calls for an inquiry in the

objective reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466
U.S. 668, 688, 104 8. Ct. 2052, 2065 (1994).

Here, there 1s no need lor an evidentiary hearing because the Petition can be summarily
dismissed as time-barred. Petitioner has failed to plead specific facts that could establish good
cause and prejudice to overcome the procedural bars. There is no need to expand the record to
establish this Petition was filed outside the statutorily-required timeframe. IFurther, a hearing
is not required to show Petitioner could have learned of Mr. Chaziz in 2008 by reading the

documents in his possession.

ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas Corpus

(Post-Conviction) shall be, and it is, hereby denied.

DATED this day of October, 2022,
22
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A-21-840121-W

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY

Dated this 21st day of October, 2022

B ol (j¢¢3¢/
DISTRICT JUDGE
CFA 4B8 603B B8C1
Bita Yeager

District Court Judge

WO
O N

KAREN MISIILER
Chiel Deputy District Attorney
Nevada Bar #013730

km/appellate

23

PLAPPELLATEVYW PDOCSATTORNEY FILESIKAREN'S DOCUMENTSPWHOHENDERSON. JOSEPHTENDERSON. JOSERH FINDINGS

ASHNI2L 022968 DOCK

169




20

21

22

23

24

26

27

28

CSERY

DISTRICT COURT
CLARK COUNTY, NEVADA

Joseph Henderson, Plaintiff(s) CASE NO: A-21-840121-W
Vs, DEPT. NO. Department |

Warden William Guttere,
Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case. The filer has been
notified to serve all parties by traditional means.
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A-21-840121-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES December 16, 2021

A-21-840121-W Joseph Henderson, Plaintiff(s)
VS,
Warden William Guttere, Defendant(s)

December 16,2021  12:00 AM All Pending Motions

HEARD BY: Kierny, Carli COURTROOM: RJC Courtroom 16B
COURT CLERK: Jill Chambers

RECORDER: ]Jessica Kirkpatrick

REPORTER:

PARTIES
PRESENT: Zadrowski, Bernard B. Attorney

JOURNAL ENTRIES

- EXPARTE MOTION FOR ORDER TO TRANSPORT PRISONER...PETITION FOR WRIT OF
HABEAS CORPUS

As to the Motion to Transport, COURT ORDERED, MOTION DENIED as there was no reason or date
for transport given.

Court noted there was no opposition to the Writ filed by the State. Ms. Zadrowski requested time to
respond. COURT ORDERED, MATTER CONTINUED.

CONTINUED TO: 2/15/22 12:00 PM

CLERK'S NOTE: The above minute order has been distributed to the Deft. via USPS. jmc 12/22/21

PRINT DATE: 11/15/2022 Pagelof 7 Minutes Date:  December 16, 2021
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES July 26, 2022

A-21-840121-W Joseph Henderson, Plaintiff(s}
vs.
Warden William Guttere, Defendant(s)

July 26, 2022 9:00 AM Status Check

HEARD BY: Yeager, Bita COURTROOM: RJC Courtroom 05C
COURT CLERK: Michele Tucker

RECORDER: Lisa Lizotte

REPORTER:

PARTIES
PRESENT: Goodman, Laura Attorney

JOURNAL ENTRIES

- Court NOTED a hearing as to the Petition for Habeas Corpus has not been set. Ms. Goodman
advised she would prepare a transport order for the defendant's presence. COURT ORDERED,
Hearing Date SET.

8/25/22 10:30 AM PETITION FOR WRIT OF HABEAS CORPUS

PRINT DATE: 11/15/2022 Page2of 7 Minutes Date:  December 16, 2021

172



A-21-840121-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES August 25, 2022
A-21-840121-W Joseph Henderson, Plaintiff(s}
Vs,

Warden William Guttere, Defendant(s)

August 25, 2022 10:30 AM Petition for Writ of Habeas
Corpus

HEARD BY: Yeager, Bita COURTROOM: RJC Courtroom 05C
COURT CLERK: Michele Tucker

RECORDER: Lisa Lizotte

REPORTER:

PARTIES
PRESENT: Henderson, Joseph A Plaintiff

JOURNAL ENTRIES
- Deputy District Stacy Kollins present on behalf of the State.
COURT FINDS AS FOLLOW:

Petitioner fails to demonstrate good cause or sufficient prejudice to permit him to evade the
procedural bars. The Petition is time-barred pursuant to NRS 34.726(1).

Remittitur from Petitioner s direct appeal issued on March 10, 2010. Petitioner had until March 10,
2011, to file a timely petition for writ of habeas corpus. This Petition was filed on August 25, 2021,
more than eleven years after remittitur. Under NRS 34.726(1), this Petition is untimely. Absent a
showing of good cause to excuse this delay, the petition must be denied.

Petitioner has previously litigated two petitions for writ of habeas corpus. To the extent Petitioner
raises new or different claims from those raised before, the Petition is an abuse of the writ. NRS
34.810(2). Petitioner's claims could have been raised in his appeal or in his first or second habeas

PRINT DATE: 11/15/2022 Page3of 7 Minutes Date:  December 16, 2021
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petitions. NRS 34.810.

The existence of Mr. Chaziz is not newly discovered. His status as a co-defendant was brought to
Petitioner s attention prior to sentencing. Any claim regarding this person could have been raised on
direct appeal, or in either of Petitioner s previous habeas petitions. Since Petitioner did not raise any
claims concerning his co-defendant on appeal, the issue is now waived, more than a decade later.

Petitioner raises substantive claims of Fourth and Fifth Amendment violations. Because the facts
related to these claims were available to Petitioner at the time of his direct appeal in 2008, the claims
are waived now. Because Petitioner knew his attorney was not present for DNA collection at the time
of the collection, this claim is waived for failure to raise it on direct appeal.

To avoid procedural default, a defendant has the burden of pleading and proving specific facts that
demonstrate good cause for his failure to present his claim in earlier proceedings or to otherwise
comply with the statutory requirements, and that he will be unduly prejudiced if the petition is
dismissed. NRS 34.726(1}{a}.

The factual basis for Petitioner s claims was available at the time he defaulted. Petitioner has shown
no good cause for failing to present his habeas claims earlier. He cites no impediment external to the
defense that prevented him from complying with the procedural rules. He offers no cogent
explanation for his years-long delay.

The record shows Petitioner knew of Mr. Chaziz much earlier than December 2021, so Mr. Chaziz is
not newly discovered evidence. Petitioner s PSI was completed on August 18, 2008. Id. The PSI
identified Ahud Chaziz as co-defendant. Id. Counsel discussed the PSI with Petitioner before
sentencing on September 9, 2008.

A document in Petitioner s possession for thirteen years cannot serve as newly discovered evidence.
Mr. Chaziz is not newly discovered evidence, he cannot serve as good cause for Petitioner failing to
raise his claims earlier.

When a petitioner cannot demonstrate good cause, the court may nonetheless excuse a procedural
bar if the petitioner demonstrates that failure to consider the petition would result in a fundamental
miscarriage of justice.

Petitioner cannot show that any alleged errors during the underlying proceedings disadvantaged him
by their constitutional dimensions. He fails to identify new evidence of his innocence, nor does he
show a constitutional violation resulted in a fundamental miscarriage of justice that worked to his
actual and substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.

The facts presented at trial and in the charging information show three men conspired to commit the
PRINT DATE: 11/15/2022 Page4 of 7 Minutes Date:  December 16, 2021
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crimes. See Information filed July 11, 2005. Petitioner wholly fails to demonstrate that the guilt of Mr.
Chaziz as one of the three men in any way demonstrates Petitioner s innocence of being another of
the men. He also fails to demonstrate the State committed any constitutional violation regarding Mr.
Chaziz s existence, as his existence was known to Petitioner and was not exculpatory. DNA evidence
from Petitioner, not from Mr. Chaziz, was found on the victim s vagina, on her breasts, and on her
bedsheets. Therefore, Petitioner cannot show prejudice.

The expectation that Mr. Chaziz could have been compelled to testify in Petitioner s favor six months
before he pled guilty himself ignores Mr. Chaziz s right to avoid self-incrimination. Mr. Chaziz s pled
guilty after Petitioner s trial, he admitted to committing the crimes with Petitioner, and that Mr.
Chaziz s was never accused of being the rapist. Id. at 154.

Petitioner cites no authority showing two defendants who commit a crime together must be tried
together. Petitioner does not show he was entitled to have his trial joined with that of Mr. Chaziz, if
Mr. Chaziz had a trial, he cannot show prejudice sufficient to evade the procedural bars.

Petitioner feels the State fabricated DNA and intentionally used all of it so Petitioner could not
independently test, which is a violation of constitutionality. Id. at 8. This issue has been adjudicated
by the Nevada Supreme Court and is now the law of the case. Because Henderson s claim that the
State did not preserve DNA material from each sample for defense retesting is belied by the record,
we conclude that the district court did not abuse its discretion. These claims have been addressed on
their merits; they cannot provide sufficient prejudice to evade the procedural bars.

Petitioner asserts his Miranda rights were violated when the State swabbed his mouth pursuant to a
subpoena without the presence of his attorney. This claim ignores NRS 176.09123(5} which allows a
court to order a specimen. Swabbing a cheek is not an interrogation under Miranda.

Successive Petition must also be barred by the doctrine of equitable laches.

The facts supporting his claims were known to him at the time of his direct appeal in 2008. The failure
to raise the claims earlier shows a knowing acquiescence to existing conditions. Petitioner fails to
provide any legitimate excuse for waiting to file this particular petition.

If the Court granted the Successive Petition, the State would suffer substantial prejudice. The State
would face extreme difficulty in locating witnesses to these crimes thirteen years after they occurred.

Mr. Chaziz was identified in the Presentence Investigation Report filed on August 27, 2008; a hearing
is not required to expand the record. The Nevada Supreme Court has held that if a petition can be
resolved without expanding the record, no evidentiary hearing is necessary. A defendant is entitled
to an evidentiary hearing if his petition is supported by specific factual allegations, which, if true,
would entitle him to relief unless the factual allegations are repelled by the record.

PRINT DATE: 11/15/2022 Page5of 7 Minutes Date:  December 16, 2021
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There is no need for an evidentiary hearing because the Petition can be summarily dismissed as time-
barred. Petitioner has failed to plead specific facts that could establish good cause and prejudice to
overcome the procedural bars. There is no need to expand the record to establish this Petition was
filed outside the statutorily-required timeframe. Further, a hearing is not required to show Petitioner
could have learned of Mr. Chaziz in 2008 by reading the documents in his possession.

COURT ORDERED, Petition for Writ of Habeas Corpus DENIED.

State to prepare the Order.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES October 21, 2022
A-21-840121-W Joseph Henderson, Plaintiff(s}
Vs,

Warden William Guttere, Defendant(s)

October 21, 2022 3:00 AM Status Check

HEARD BY: Yeager, Bita COURTROOM: No Location
COURT CLERK: Michele Tucker

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Based upon the foregoing, Finding of Fact, Conclusions of Law and Order entered on 10/21/22,
status check is taken OFF CALENDAR.

CLERK'S NOTE: A copy of this minute order was distributed via the E-Service list. / mlt
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Certification of Copy and
Transmittal of Record

State of Nevada } SS
County of Clark .

Pursuant to the Supreme Court order dated November 1, 2022, I, Steven D. Grierson, the Clerk of the
Court of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the
foregoing is a true, full and correct copy of the complete trial court record for the case referenced below.
The record comprises one volumes with pages numbered 1 through 177.

JOSEPH A. HENDERSON,
Plaintiff(s), Case No: A-21-840121-W
Related Case 05C212968
vs. Dept. No: 1
WARDEN WILLIAM GUTTERE,
Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 15 day of November 2022.

Steven D. Grierson, Clerk of the Court

—7N

Amanda Hampton, Deputy Clerk




