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INTRODUCTION

The City of Reno (the “City”) seeks to hold manufacturers of certain FDA-approved opioid
medications (“Manufacturer Defendants™') liable for the entire spectrum of public costs arising from
the abuse and illegal trafficking of opioids in the City. The City’s claims fail in their entirety for a
multitude of independent reasons.

First, the City lacks authority to bring this suit. Under settled Nevada law, the City’s authority
to act is limited to matters of local, not statewide, concern. Yet the City’s own allegations, and the
scope of the opioid abuse crisis, plainly reveal that the issues raised are statewide (indeed,
nationwide) in nature. Moreover, the Nevada Attorney General, who alone is vested with authority
to pursue litigation involving matters of statewide concern, has already brought suit seeking recovery
for Nevada’s opioid abuse crisis. The City’s duplicative claims here not only exceed its limited grant
of authority, but also impermissibly encroach upon the Attorney General’s exclusive authority to
regulate a matter of statewide concern. For this reason alone, all of the City’s claims must be
dismissed.

Second, the City’s attempt to recoup governmental costs purportedly incurred because of the
opioid crisis is barred by the municipal cost recovery rule. Under that rule, public expenditures made
in the performance of governmental functions are not recoverable as a matter of law.

Third, the First Amended Complaint (“FAC”) is replete with fatal pleading deficiencies.
Rather than pleading a factual basis for each of its claims against the 30 named Defendants (as is

required under Nevada law), the City repeatedly makes conclusory assertions against “Defendants”

! “Manufacturer Defendants” refers to Purdue Pharma L.P.; Purdue Pharma Inc.; The Purdue

Frederick Company Inc.; Purdue Pharmaceuticals, L.P.; Allergan Finance, LLC f/k/a Actavis, Inc.
f/k/a Watson Pharmaceuticals, Inc.; Allergan USA, Inc.; Teva Pharmaceuticals USA, Inc.; Cephalon,
Inc.; Watson Laboratories, Inc.; Actavis LLC; Actavis Pharma, Inc. f/k/a Watson Pharma, Inc.; Insys
Therapeutics, Inc.; Johnson & Johnson; Janssen Pharmaceuticals, Inc.; Ortho-McNeil-Janssen
Pharmaceuticals, Inc. n/k/a Janssen Pharmaceuticals, Inc.; Janssen Pharmaceutica, Inc. n/k/a Janssen
Pharmaceuticals, Inc.; Mallinckrodt LLC; Endo Pharmaceuticals Inc.; and Endo Health Solutions
Inc. The FAC originally also named Mallinckrodt Brand Pharmaceuticals Inc. and Mallinckrodt US
Holdings, Inc. as Defendants, but on March 4, 2019, the City voluntarily dismissed without prejudice
all claims against these entities.
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collectively. The City’s improper group pleading fails to satisfy even the most basic of pleading
standards and falls far short of providing the particularity required under NRCP 9(b) for allegations
of fraud like those asserted here.

Recently, at the pleading stage, another court dismissed substantially similar opioid-related
lawsuits brought by cities. City of New Haven v. Purdue Pharma, L.P., 2019 WL 423990 (Conn.
Super. Ct. Jan. 8,2019). Like the City here, the cities there sought to recover money allegedly spent
on emergency response services and other municipal expenses. Faced with a motion to dismiss, the
New Haven court dismissed the cities’ claims, concluding that “these matters are ordinary civil
damages cases and face the ordinary civil rules about who can sue for what.” 1d. at *1. The cities
could not, held the court, “shrug off the burdens of being ... ordinary civil plaintiffs” under
controlling (Connecticut) law to “join the swelling chorus calling for justice” in the “mixed crowd
of [opioid] cases assembling on courthouse lawns across the country.” 1d. at *7-8. As that court
observed, “[1]f the courts are to be governed by principles and not passion, [controlling legal rules]
must apply just as much in hard cases as in easy ones.” Id. at *8.

/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
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Here too, the “ordinary civil rules about who can sue for what” doom the City’s claims. The

Court should dismiss the FAC in its entirety as against the Manufacturer Defendants.>

DATED this 4th day of March, 2019.

McDONALD CARANO LLP

By: /s/ Pat Lundvall
Pat Lundvall (NSBN 3761)
Pat Lundvall
NSBN 3761
Amanda C. Yen
NSBN 9726
100 West Liberty Street, Tenth Floor
Reno, Nevada 89501
Telephone: (775) 788-2000
lundvall@mcdonaldcarano.com
ayen@mcdonaldcarano.com

John D. Lombardo (pro hac vice forthcoming)
Jake R. Miller (pro hac vice forthcoming)
Tiffany M. Ikeda (pro hac vice forthcoming)
Arnold & Porter

777 South Figueroa Street, 44th Floor

Los Angeles, CA 90017-5844

Telephone: (213) 243-4120
john.lombardo@arnoldporter.com
jake.miller@arnoldporter.com
tiffany.ikeda@arnoldporter.com

Attorneys for Defendants Endo Health Solutions Inc.
and Endo Pharmaceuticals Inc.

Additional Counsel Identified on Signature Page

2

Clark County District Judge Timothy Williams denied a motion to dismiss Clark County’s

similar opioid-related case (filed by the same private plaintiff’s counsel), Clark County v. Purdue
Pharma L.P. et al., No. A-17-765828-C (Clark Cty. Dist. Ct.), on February 27, 2019. (A written
order was not available at the time of this filing.) The Manufacturer Defendants respectfully submit
that that nonbinding decision is contrary to the clear legal principles discussed herein.
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MEMORANDUM OF POINTS AND AUTHORITIES

L THE CITY LACKS STANDING BECAUSE ITS CLAIMS EXCEED ITS LIMITED
SCOPE OF AUTHORITY TO ACT ON MATTERS OF LOCAL CONCERN AND
USURP THE ATTORNEY GENERAL’S EXCLUSIVE ROLE AS THE STATE’S
CHIEF LEGAL OFFICER
Cities are political subdivisions of the State whose powers are limited to those conferred by

the Legislature. See NRS 268.001(6). Under well-established Nevada law, cities may only “address

matters of local concern.” See id. To be a “matter of local concern,” the matter must, among other

things, (1) “[p]rimarily affect[] or impact[] areas located in the incorporated city,” (2) “not have a

significant effect or impact on areas located in other cities or counties,” and (3) “not concern . . .

[t]he regulation of business activities that are subject to substantial regulation by a federal or state

agency.” NRS 268.003(1).

This fundamental limitation on the City’s authority forecloses its claims. The “matter” the

City seeks to regulate—the opioid abuse crisis—is anything but a “matter of local concern.” As the

City itself alleges, “[t]he abuse of opioids is a widespread problem in the State of Nevada” (FAC 9] 2)

and “has a profound impact on ... communities across our country” (id. 4 17 (internal quotation

marks omitted) (emphasis added)). Moreover, the Manufacturer Defendants’ promotion of opioid

medications is extensively regulated by federal agencies (see NRS 268.003(1)(c)(2); FAC 99 92, 94)

and—as the City argued in moving to remand this case to state court—its negligence and nuisance

claims “rel[y] upon . . . Nevada’s classification of opioids as ‘dangerous drugs.””* Because the City
seeks to address matters beyond the limited scope of its authority, all of the City’s claims should be
dismissed.

That the City seeks to recover its own (as opposed to statewide) monetary expenses does not
transform the opioid abuse crisis into a matter of local concern. The City alleges that its expenses

9 ¢

flow from the Manufacturer Defendants’ “marketing campaign[]” that “falsely portray[ed] both the

risks of addiction and abuse and the safety and benefits of long-term [opioid] use.” FAC 9 8. There

3 Motion to Remand, City of Reno v. Purdue Pharma L.P. et al., No. 3:18-cv-454 (D. Nev.),
Dkt. No. 5 at 9-10.

4 APP00128




McDONALD m CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501

PHONE 775.788.2000 * FAX 775.788.2020

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

is nothing “local” about this purported conduct or its alleged impact. The City expressly alleges that
“Defendants employed . . . the same marketing plans and strategies and deployed the same messages
in Nevada as they did nationwide” (id. 9 102), which has “unleash[ed] a healthcare crisis that has had
far-reaching . . . consequences . . . throughout Nevada” (id. § 23). Indeed, Clark County (represented
by the same private attorneys as the City here) has filed a similar lawsuit against many of the same
Manufacturer Defendants in an overlapping attempt to address the statewide opioid abuse crisis. See
Clark Cty. v. Purdue Pharma L.P. et al., No. A-17-765828-C (Clark Cty. Dist. Ct.). It is thus clear
that the opioid abuse crisis—the “matter” that this lawsuit was brought to address—has “a significant
effect or impact on areas” outside the City and does not “[p]rimarily affect[] or impact[] areas located
in” the City. NRS 268.003(1).

If a matter of statewide concern could be transformed into a matter of local concern simply
by characterizing the relief sought as city-specific, then Nevada’s “local concern” statute would be
meaningless, since each city and county could sue for the same business activities resulting in a
patchwork of differing results across the state. By conflating the scope of relief with the “matter” to
be regulated, cities thus could routinely expand their authority to act beyond matters of local concern.
The Legislature could not have intended this outcome—the statute refers to the “matter” to be
regulated, not the scope of relief sought.

Yet even if the scope of relief were dispositive (it is not), that still would not save the City’s
claims here. In addition to monetary relief, the City seeks abatement of the purported nuisance (FAC
9 193) and injunctive relief (id. Prayer for Relief q 8), conduct-based remedies whose impacts would
necessarily reach beyond the City given the scope of alleged wrongdoing, the conduct to be enjoined,
and the harm to be abated. Notably, in its Prayer for Relief, the City seeks to enjoin “Defendants’
promotion and marketing of opioids for inappropriate uses in Nevada[.]” Id. (emphasis added).

The City’s claims not only exceed the limited scope of its authority to act, they also encroach
upon the Attorney General’s exclusive authority to address matters of statewide concern. The
Attorney General, Nevada’s Chief Legal Officer, “shall be the legal adviser[] on all state matters
arising in the Executive Department of the State Government.” NRS 228.110 (emphasis added).

The Attorney General has already brought suit concerning this same subject matter—even naming
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certain of the same defendants—seeking recovery of statewide damages allegedly caused by the
opioid abuse crisis, State v. Purdue Pharma L.P., Case No. A-18-1774437-B, and is reportedly
preparing to file yet another lawsuit that could result in even greater overlap with this litigation.*
Allowing individual cities to bring individual suits aimed at statewide matters would not only result
in wasteful and duplicative litigation (and risk inconsistent results) but would also usurp the Attorney
General’s exclusive authority and impermissibly seek to regulate a matter of statewide concern on a
city-by-city basis. See, e.g., NRS 228.170 (the attorney general “shall commence [an] action” when
in his or her opinion “it is necessary” “to protect and secure the interest of the State”); NRS
228.117(2), (3) (giving attorney general supervisory powers over all district attorneys of the State
and authority to take “exclusive” charge of and conduct any prosecution when in his or her opinion
it is necessary).
II. THE CITY’S CLAIMS FOR RECOUPMENT OF GOVERNMENT EXPENDITURES

ARE BARRED BY THE MUNICIPAL COST RECOVERY RULE

The City’s claims for “recoupment of governmental costs” (FAC ¢ 192) fail under the
municipal cost recovery rule. That rule, also known as the free public services doctrine, provides
that public expenditures made in the performance of governmental functions are not recoverable. In
the absence of an express statutory grant allowing such recovery, “the cost of public services for
protection from . . . safety hazards is to be borne by the public as a whole, not assessed against the
tortfeasor whose negligence creates the need for the service.” Flagstaff v. Atchison, Topeka & Santa
Fe Ry. Co., 719 F.2d 322, 323 (9th Cir. 1983); see also Chicago v. Beretta U.S.A. Corp., 821 N.E.2d
1099 (111. 2004). Although Nevada courts have yet to address the doctrine, well-established Nevada
legal principles like the firefighter’s rule—which precludes firefighters from recovering for certain
injuries caused by a third party’s negligence in the performance of their official duties—support

adoption of the doctrine. See Moody v. Manny’s Auto Repair, 110 Nev. 320, 871 P.2d 935 (1994)

4 See https://www.reviewjournal.com/news/politics-and-government/nevada/nevada-ag-gets-

ok-to-hire-law-firm-to-sue-opioid-makers-1586173/.
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(discussing Nevada’s Firefighter’s Rule); Steelman v. Lind, 97 Nev. 425, 428, 634 P.2d 666 (1981)
(same).

Numerous states preclude government entities from suing to recover public service costs.’
The rule reflects principles of separation of powers and limited government. “[S]tate legislatures
establish local governments to provide core services for the public and pay for these services by
spreading the costs to all citizens through taxation.” Walker Cty., 643 S.E.2d at 327 (quotations
omitted). “[TThe question of whether the costs of providing the public service should be spread
among all taxpayers or reallocated in some other manner necessarily implicates fiscal policy, and,
therefore, falls within the special purview of the legislature, not [the courts].” Id. at 328.

The City seeks to hold the Manufacturer Defendants liable for various governmental costs
(e.g., FAC 9940, 192, 194) and asks the Court to require them to pay for the municipal costs of’
addressing other individuals’ criminal conduct (See id. § 194 (seeking recovery for “prosecution,
corrections and other services”)). That novel liability theory is contrary to law. See Baker v. Smith
& Wesson Corp., 2002 WL 31741522, at *5 (Del. Super. Ct. Nov. 27, 2002) (“[T]here remains an
area where the people as a whole absorb the cost of such services—for example, the prevention and
detection of crime. No one expects the rendering of a bill (other than a tax bill) if a policeman
apprehends a thief.” (internal quotation marks omitted)).

Nor can the City cast those alleged governmental costs as damages for “public nuisance.”
The reason is straightforward: “If such an exception were recognized, it would be the exception that
swallows the rule, since many expenditures for public services could be re-characterized by skillful
litigants as expenses incurred in abating a public nuisance.” Walker Cty., 643 S.E.2d at 328. Such

a “murky” and “ambiguous” exception would open “the litigation floodgates,” with public entities

> See, e.g., District of Columbia v. Air Fla., Inc., 750 F.2d 1077, 1080-81 (D.C. Cir. 1984);
City of Flagstaff, 719 F.2d at 323-24; State v. Black Hills Power, Inc., 354 P.3d 83, 85-87 (Wyo.
2015); Town of Freetown v. New Bedford Wholesale Tire, Inc., 423 N.E.2d 997, 997-98 (Mass.
1981); Walker Cty. v. Tri-State Crematory, 643 S.E.2d 324, 327-28 (Ga. App. 2007); Penelas v.
Arms Tech., Inc., 1999 WL 1204353, at *2 (Fla. Cir. Ct. Dec. 13, 1999); Bd. of Supervisors of Fairfax
Cty. v. U.S. Home Corp., 1989 WL 646518, at *1-2 (Va. Cir. Ct. Aug. 14, 1989).
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bringing suit for anything with even a remote impact on their budget. Id. at 328-29; see also, e.g.,
Bd. of Supers. of Fairfax Cnty., 1989 WL 646518, at *2.
III. THE FAC SUFFERS FROM MULTIPLE PLEADING FAILURES

A. The FAC Is Replete With Improper Group Pleading

The FAC fails because it is permeated with undifferentiated allegations against “Defendants”
generally. See generally FAC 99 89-308. There are 30 named defendants in this action, and the City
complains of alleged conduct that spans decades (e.g., id. §7-8, 152), yet the City fails to
differentiate between the Defendants, depriving Defendants of the ability to meaningfully defend
themselves.

Courts consistently bar such group pleading, and this Court should do so here. See Volcano
Developers LLC v. Bonneville Mort., 2:11-cv-504-GMN-PAL, 2012 WL 28838, at *5 (D. Nev. Jan.
4, 2012) (granting motion to dismiss where plaintiffs “consistently fail to meaningfully distinguish
between the parties in their factual allegations[,]” because “it is unreasonable for Plaintiffs to expect
Defendants or this Court to guess which facts apply to which parties”); McHenry v. Renne, 84 F.3d
1172, 1174-75 (9th Cir. 1996) (dismissal proper where complaint failed to provide “any specification
of which of the twenty named defendants or John Does is liable for which of the wrongs” and
affirming district court’s conclusion that “[g]iven the number and diversity of named defendants and
the breadth of allegations, claims which vaguely refer to ‘defendants’ . . . will not suffice”); Boyer v.
Becerra, 2018 WL 2041995, at *7 (N.D. Cal. Apr. 30, 2018) (“Courts consistently conclude that a
complaint which lumps together multiple defendants in one broad allegation fails to satisfy the notice
requirement of Rule 8.” (alterations omitted)); Tatone v. Suntrust Mortg., Inc., 2012 WL 763581, at
*9 (D. Minn. Mar. 8, 2012) (“A complaint which lumps all defendants together and does not
sufficiently allege who did what to whom, fails to state a claim for relief because it does not provide
fair notice of the grounds for the claims made against a particular defendant.”); Kelley v. Rambus,

Inc., 2007 WL 3022544, at *1 (N.D. Cal. Oct. 15, 2007) (dismissing complaint where, in essence, it
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“appear[ed] to be a statement that wrongdoing occurred, that all Defendants somehow were involved,
and that Plaintiffs therefore are entitled to damages”).®

B. The City Fails to Plead Its Fraud Allegations With Sufficient Particularity

As of March 1, NRCP 9(b) is identical to Fed. R. Civ. P. 9(b). The rule requires a plaintiff
to “state with particularity the circumstances constituting fraud.” NRCP 9(b); see Rocker v. KPMG
LLP, 122 Nev. 1185, 1192, 148 P.3d 703, 707 (2006), abrogated on other grounds by Buzz Stew,
LLC v. City of North Las Vegas, 124 Nev. 224, 228 n.6, 181 P.3d 670, 672 n.6 (2008). Under this
heightened pleading standard, “[t]he circumstances that must be detailed include averments to the
time, the place, the identity of the parties involved, and the nature of the fraud.” Brown v. Kellar, 97
Nev. 582, 583-84, 636 P.2d 874 (1981).

This heightened pleading standard applies regardless of whether a claim requires proof of
fraud as an element. Even “where fraud is not a necessary element of a claim,” if a plaintiff “allege[s]
a unified course of fraudulent conduct and rel[ies] entirely on that course of conduct as the basis of
a claim,” then “the claim is said to be ‘grounded in fraud’ ... and the pleading of that claim as a
whole must satisfy the particularity requirement of [federal] Rule 9(b).” Vess v. Ciba-Geigy Corp.
USA, 317 F.3d 1097, 1103-04 (9th Cir. 2003); Kearns v. Ford Motor Co., 567 F.3d 1120, 1125 (9th
Cir. 2009) (same); accord In re Anchor Gaming Sec. Litig., 33 F. Supp. 2d 889, 893 (D. Nev. 1999)
(“[D]espite Plaintiffs’ careful attempt to avoid use of the term ‘fraud,’ the . . . Complaint nonetheless
clearly sounds in fraud” and “Defendants are entitled to the protections of [federal] Rule 9(b).”
(emphasis omitted)).

No matter the legal label the City attaches to its causes of action, all of the City’s claims
against the Manufacturer Defendants sound in fraud and thus its allegations of fraud must meet the
particularity standard. The City alleges that the Manufacturer Defendants used “deceptive means]

and one of the biggest pharmaceutical marketing campaigns in history” to “carefully engineer[] . . .

6 NRCP 8(a), which requires a “short and plain statement of the claim showing that the pleader

is entitled to relief,” is identical to Fed. R. Civ. P. 8(a)(2). “Federal cases interpreting the Federal
Rules of Civil Procedure ‘are strong persuasive authority[] because the Nevada Rules of Civil
Procedure are based in large part upon their federal counterparts.”” Executive Mgmt. Ltd. v. Ticor
Title Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876 (2002) (internal quotations omitted).
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the culture of prescribing opioids by falsely portraying both the risks of addiction and abuse and the
safety and benefits of long-term use.” FAC q8; see also id. § 131 (“To convince prescribing
physicians and prospective patients that opioids are safe, [Manufacturer] Defendants deceptively
concealed the risks of long-term opioid use . .. through a series of misrepresentations.”). These
express allegations of fraud must be “state[d] with particularity[.]” NRCP 9(b). The City cannot
circumvent this requirement by pleading causes of action (like negligence) that do not require proof’
of fraud. Vess, 317 F.3d at 1103-04; Kearns, 567 F.3d at 1125.

The FAC falls far short of satisfying the heightened pleading standard of NRCP 9(b). Despite
more than 300 paragraphs of general and conclusory assertions that the Manufacturer Defendants
engaged in a supposedly fraudulent campaign about the safety and efficacy of opioid medications,
the City has not pleaded any facts showing false or misleading marketing made anywhere in the City
as to any Manufacturer Defendant—much less with the requisite particularity. Cf. FAC 99 106-20
(no particularized details about allegedly misleading marketing scheme). For instance, the City does
not allege:

e who made and who received any alleged false statements or omissions in the City,

including any particular prescriber who purportedly prescribed any medically
inappropriate opioid;

e what supposedly false statements or omissions each (or any) Manufacturer Defendant
made to the City or to any prescriber in it;

e where or when any false statement or omission was made by any Manufacturer
Defendant; and

e how any false statement or omission by any Manufacturer Defendant affected any
prescription by a prescriber in the City, including why the unidentified prescriber(s)
prescribed the opioids in question, what conditions the opioids were prescribed to treat,
or whether the patient received a benefit from that prescription.

Instead, the City simply makes a series of conclusory assertions of false marketing by the
Manufacturer Defendants, as a whole, unconnected to any prescription, prescriber, or injury
anywhere in the City. The absence of these fundamental factual details warrants dismissal. See
NRCP 9(b); In re Amerco Derivative Litig., 127 Nev. 196, 223, 252 P.3d 681, 700 (2011) (noting the
heightened pleading requirement of NRCP 9(b) for fraud claims); see also Chicago v. Purdue

Pharma L.P., 2015 WL 2208423, at *14 (N.D. Ill. May 8, 2015) (dismissing similar fraud-based
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claims where city failed to allege “the identities of doctors who, as a result of one or more of]
defendants’ alleged misrepresentations, prescribed opioids for chronic pain to a City-insured patient
or worker’s compensation recipient whose claim for that prescription the City paid, or any other
details about such claims”); Chicago v. Purdue Pharma L.P., 211 F. Supp. 3d 1058, 1080 (N.D. IIL
2016) (dismissing subsequent amended complaint for similar reasons); Davenport v. Homecomings
Financial, LLC, 2014 WL 1318964, at *3 (March 31, 2014) (“Rather than identifying the time, place,
and circumstances of Homecomings Financial’s alleged deceptions, [plaintiff] lumped
Homecomings Financial together with the other defendants and baldly declared that it defrauded him.
These conclusory averments do not satisfy the requirements of NRCP 9(b).”); Kenny v. Trade Show
Fabrications West, Inc., 2016 WL 697110, at *4 (D. Nev. Feb. 18, 2016) (dismissing claims for
failure to satisfy federal Rule 9(b) where “[t]he complaint groups multiple defendants together and
fails to detail which defendants made which fraudulent statements and what statements were made.”).

To the extent the City’s theory is that the Manufacturer Defendants improperly influenced
prescribers, the City must allege facts detailing each of the following: (i) a prescriber received an
alleged misrepresentation from a Manufacturer Defendant; (ii) in reliance on the alleged
misrepresentation, (iii) the prescriber wrote a prescription for a specific opioid medication to treat a
patient for chronic pain; (iv) the prescriber’s reliance was reasonable; (v) the prescription was
ineffective or harmed the patient; and (vi) the City paid for the prescription. And to the extent the
City’s theory is that the Manufacturer Defendants improperly influenced the City, the City must
allege facts detailing each of the following: (i) a City health plan agent received an alleged
misrepresentation from a Manufacturer Defendant; (i1) a prescriber wrote a prescription for a specific
opioid medication to treat a patient for chronic pain; (iii) the prescription was ineffective or harmed
the patient; (iv) in reliance on the alleged misrepresentation, (v) the City health plan agent approved
the reimbursement of the prescription; and (vi) the City paid for the prescription. The FAC fails to
plead any of these facts as to even a single alleged misrepresentation by a single Manufacturer
Defendant. Davenport v. GMAC Mortg., 2013 WL 5437119, at *3 (September 25, 2013) (quoting
Swartz v. KMPG LLP, 476 F.3d 756, 764-65 (9th Cir. 2007) (discussing FRCP 9(b)). This failure

demands dismissal.
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IV.  THE STATUTORY PUBLIC NUISANCE CLAIM FAILS (COUNT I)

A. The City Cannot Bring A Criminal Statutory Public Nuisance Claim

As an initial matter, the City’s civil claim for statutory public nuisance fails because NRS
202 et. seq. is a criminal statute—it does not create a cause of action for civil liability. The statute,
which is part of “Title 15. Crimes and Punishments” of the Nevada Revised Statutes, states that “[a]
public nuisance is a crime against the order and economy of the State[,]” and a defendant convicted
of such a crime “shall be guilty of a misdemeanor.” NRS 202.450 and 202.470. While the statute
does allow for abatement and civil penalties, they are only available as ancillary relief in “any
proceeding for a violation of NRS 202.470”—that is, a criminal proceeding for a misdemeanor
conviction. NRS 202.480.

The City cites no authority affording it a right to bring a civil action under a criminal statute.
Indeed, “other than the criminal public nuisance statutes. . . , the only other nuisance cause of action
recognized under Nevada law . . . is a civil cause of action for private nuisance [under] N.R.S. §
40.140.” Coughlin v. Tailhook Ass'n, Inc., 818 F. Supp. 1366, 1372 (D. Nev. 1993) (holding NRS
202.450 is a criminal statute and does not create a civil cause of action for statutory public nuisance),
aff’d sub nom., 112 F.3d 1052 (9th Cir. 1997) (emphasis added). The City has not alleged a nuisance
under NRS 40.140. Accordingly, the City’s statutory public nuisance claim fails as a matter of law.

B. The City Cannot Recover The Damages It Seeks

Even if NRS 202.450 provided for a civil cause of action for statutory public nuisance (it
does not), the remedies the City seeks are not permitted under the statute. The City seeks, in addition
to abatement of the alleged nuisance, to recover “compensatory damages, and punitive damages . . .
attorney fees and costs, and pre- and post-judgment interest.”” FAC 9 198. However, NRS 202 et
seq. states that a defendant may be found guilty of a misdemeanor and be ordered to abate the public

nuisance and/or “pay a civil penalty of not less than $500 but not more than $5,000” as a result of

7 The City’s statutory public nuisance action is against all Defendants, yet the City appears to

only seek damages “from the Defendant Wholesale Distributors.” FAC 9 198. To the extent the
City seeks any damages from the Manufacturer Defendants, those are not recoverable under NRS
202.480.
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violating the statute. NRS 202.470 and 202.480. It is well settled that where “the statute’s express
provision of such remedies reflects the Legislature’s intent to provide only those specified remedies,
[courts] decline to engraft any additional remedies therein.” Stockmeier v. Nev. Dept. of Corrections,
124 Nev. 313, 317, 183 P.3d 133, 136 (2008); see also Builders Ass’n of N. Nev. v. Reno, 105 Nev.
368, 370, 776 P.2d 1234, 1235 (1989) (“If a statute expressly provides a remedy, courts should be
cautious in reading other remedies into the statute.”); Richardson Const., Inc. v. Clark Cty. Sch. Dist.,
123 Nev. 61, 65, 156 P.3d 21, 24 (2007) (“Because N.R.S. 338.1381 provides this express remedy,
we will not read any additional remedies into the statute.””). Without any statutory authority expressly
allowing the City to recover the damages it seeks, the statutory public nuisance claim is limited only
to the criminal penalties available under Chapter 202.

The City’s claim for damages is also barred by the economic loss doctrine. This doctrine
“precludes recovery of purely economic damages in tort, whereby Plaintiff’s claims sounding in
negligence and nuisance do not state a claim for which relief may be granted pursuant to Rule
12(b)(5) of the Nevada Rules of Civil Procedure.” Sedona Condo., Homeowners Ass’n, Inc. v. Eagle
Real Estate Grp., 2008 WL 8177908, at *3 (Nev. Dist. Ct. Clark Cty. June 30, 2008); see also
Calloway v. City of Reno, 116 Nev. 250, 261, 993 P.2d 1259, 1266 (2000), overruled on other
grounds by Olson v. Richard, 120 Nev. 240, 89 P.3d 31 (2004). The doctrine “expresses the policy
that the need for useful commercial economic activity and the desire to make injured plaintiffs whole
is best balanced by allowing tort recovery only to those plaintiffs who have suffered personal injury
or property damage.” Terracon Consultants W., Inc. v. Mandalay Resort Grp., 125 Nev. 66, 75, 206
P.3d 81, 87 (2009). In barring tort liability for “pure financial harm,” the economic loss doctrine
avoids “incentives that are perverse” and “provides incentives . . . to engage in economic activity.”
Id. In accordance with these objectives, courts have dismissed nuisance claims where only economic
damages were alleged. See, e.g., Sedona Condo., 2008 WL 8177908, at *3.

Here, the City does not allege it suffered personal injury or property damage. FAC 41
(“[N]or does the City seek compensatory damages for death, physical injury to person, emotional
distress, or physical damage to property.”). Rather, the City contends the Manufacturer Defendants

are liable for a compendium of pure economic losses, €.9., “significant expenses for police,
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emergency, health, prosecution, corrections and other services” (FAC 9 194), “law enforcement
expenditures, costs related to opioid addiction treatment and overdose prevention, and related costs”
(id. 9 195), and “all prescription costs the City has incurred related to opioids due to Defendants’
wrongful conduct,” id. Prayer for Relief § 5. These economic damages are barred by the economic
loss doctrine. See Terracon Consultants, 125 Nev. at 74 (“Although the plaintiffs suffered financial
injury, namely, lost wages, benefits, and union dues, they . .. suffered no accompanying personal
injuries . . . that would permit them to recover in tort.”). The City’s statutory public nuisance claim
should thus be dismissed.

V. THE COMMON-LAW PUBLIC NUISANCE CLAIM FAILS (COUNT II)

At common law, “[a] public nuisance is an unreasonable interference with a right common to
the general public.” Restatement (Second) of Torts § 821B(1);® see Fogg v. Nevada C. O. Ry. Co.,
10 Nev. 429, 23 P. 840, 843 (1890) (describing public nuisances as “an obstruction to the exercise
and enjoyment of a right common to the public”). The City has failed to plead the Manufacturer
Defendants interfered with a public right. Giving effect to that essential requirement of the common-
law tort of public nuisance is critical, lest the cause of action morph into the limitless, standardless,
all-purpose claim for retroactive regulation by litigation that the City suggests.

A. The City Fails To Plead Interference With A Public Right

The misconduct alleged in the FAC implicates only private rights, not public rights. The
Restatement explains this key distinction: “A public right is one common to all members of the
general public. It is collective in nature and not like the individual right that everyone has not to be
assaulted or defamed or defrauded or negligently injured.” Restatement (Second) of Torts § 821B

cmt. g (emphasis added). “[T]here is no common law public right to a certain standard of medical

8 Courts applying Nevada law look to the Restatement in analyzing nuisance issues. See Land

Baron Invs., Inc. v. Bonnie Springs Family Ltd. P’ship, 131 Nev. Ad. Op. 69, 356 P.3d 511, 521
(2015) (relying on Restatement (Second) of Torts § 929(1)(c) (1979) regarding private nuisance);
Layton v. Yankee Caithness Joint Venture, L.P., 774 F. Supp. 576, 577, 580 (D. Nev. 1991) (quoting
Restatement (Second) of Torts §§ 821F, 822 (1979) in analyzing private nuisance claim).
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care ....” State v. Lead Industries Ass’n, Inc., 951 A.2d 428, 454 (R.1. 2008) (citing Donald G.
Gifford, Public Nuisance as a Mass Products Liability Tort, 71 U. Cin. L. Rev. 741, 815 (2003)).

The rights at issue here fall squarely into the Restatement’s latter category—individual,
private rights—as the City’s allegations all involve individuals allegedly defrauded through
misinformation and sustaining personal injuries from the use of a legal medication. Individual
consumers’ rights not to be misled or harmed by a lawful product are well established to be only
individual rights—not public rights. The “allegation that defendants have interfered with the ‘health,
safety, peace, comfort or convenience of the residents of the [s]tate’ standing alone does not
constitute an allegation of interference with a public right.” Lead Indus., 951 A.2d at 453; see also
Beretta, 821 N.E.2d at 1116 (“We conclude that there is no authority for the unprecedented expansion
of the concept of public rights to encompass the right asserted by plaintiffs.”).

Expanding the traditional concept of a public right to enable the City to regulate opioid
medications through this lawsuit would also disregard the time-honored limits of public nuisance.
As the Restatement instructs:

[I]f there has been established a comprehensive set of legislative acts or
administrative regulations governing the details of a particular kind of conduct,
the courts are slow to declare an activity to be a public nuisance if it complies
with the regulations. . .. The variety and complexity of a problem and of the
interests involved and the feeling that the particular decision should be a part of
an overall plan prepared with a knowledge of matters not presented to the court
and of interests not represented before it, may also promote judicial restraint
and a readiness to leave the question to an administrative agency if there is one
capable of handling it appropriately.
Restatement (Second) of Torts § 821B cmit. f.

Here, federal and state laws and agencies extensively regulate the manufacture, promotion,
sale, and use of prescription opioid medications. Not only has the FDA extensively regulated this
area, but Nevada has authorized the State Board of Pharmacy to “adopt regulations . . . relating to
the registration and control of the dispensing of controlled substances,” NRS 453.221(1), and
requires physicians to comply with those regulations, NRS 453.385(1). The state has also
unambiguously permitted prescriptions of controlled substances for legitimate medical purposes, as

determined by a physician. NRS 453.381(1); see also NRS 639.23913, 639.2391, and 639.23911.

The Court should not permit the City to override, through a common-law public nuisance claim, the
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carefully balanced regulatory efforts of other state and federal agencies better suited to addressing
the medical issues presented by the FAC. Cf. NRS 268.003(1)(c)(2) (cities have no authority to
regulate “business activities that are subject to substantial regulation by a federal or state agency”).
Indeed, the Restatement cautions that “[i]f a defendant’s conduct in interfering with a public right
does not come within one of the traditional categories of the common law crime of public nuisance
or is not prohibited by a legislative act, the court is acting without an established recognized
standard.” Restatement (Second) of Torts § 821B cmt. e.

B. The City’s Novel Theory Impermissibly Collapses Product Liability and Public
Nuisance Law

The City’s novel theory of common-law public nuisance finds no support in the case law and
would collapse the critical distinction between nuisance and products liability law. Nevada’s
common law on nuisance is concerned with the misuse of, or interference with, land and real
property. See, e.g., Jezowski v. City of Reno, 71 Nev. 233, 240-41, 286 P.2d 257, 260 (1955) (“In an
early case this court defined a nuisance and confined it to such unreasonable, unwarrantable or
unlawful use by a person of his own property, or his improper, indecent or unlawful conduct which
operates as an obstruction or injury to the right of another or to the public”). Public nuisance cases
in Nevada have accordingly concerned the pollution of land or water, or the misuse of private real
property. See, e.g., Diamond X Ranch LLC v. Atlantic Richfield Co., 2017 WL 4349223 (D. Nev.
Sept. 29, 2017) (environmental contamination from acid mine drainage); Bliss v. Grayson, 24 Nev.
422,56 P. 231 (1899) (dams built in waterway); Jezowski, 71 Nev. at 234 (municipal dump).

No Nevada case embraces the City’s view that common-law public nuisance can encompass
harm caused by the marketing and sale of allegedly harmful products. Rather, the City’s claim stands
far outside this legal tradition and does not remotely resemble the types of public nuisance claims
permitted by Nevada courts. Its claim has nothing to do with the misuse of or interference with
property. Instead, the City alleges that it has suffered economic damages for alleged expenses (e.g.,
healthcare costs, criminal justice) arising from the marketing and sale of lawful products and injuries

to consumers from those products. See FAC 9 214, 220-22. In other words, the City’s claim sounds

16 APP00140




McDONALD m CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501

PHONE 775.788.2000 * FAX 775.788.2020

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

entirely in products liability, not nuisance. These are distinct bodies of law, and courts across the
nation have held that they must remain that way.

Indeed, in another opioid-related action, a court recently dismissed at the pleading stage a
materially identical public nuisance claim brought by the State of Delaware. See State ex rel.
Jennings v. Purdue Pharma L.P., 2019 WL 446382 (Del. Super. Ct. Feb. 4, 2019). Citing case law
from around the country, the court explained that “[t]here is a clear national trend to limit public
nuisance to land use” and that “[o]ther jurisdictions . . . have refused to allow products-based public
nuisance claims.” Id. at *12. Noting that “[t]he State ha[d] not alleged a product liability claim,”
had “only . . . alleged a public nuisance claim,” and “ha[d] failed to allege a public right with which
Defendants have interfered,” the court dismissed the claim, holding that, “[i]n Delaware, public
nuisance claims have not been recognized for products.” 1d. at *12-13. Numerous other decisions
are in accord.’

VI. THE NEGLIGENCE CLAIM FAILS (COUNT III)

The City’s negligence claim fails because the Manufacturer Defendants do not owe the City
a duty to protect it from misconduct by third parties.

“An indispensable predicate to tort liability founded upon negligence is the existence of a
duty of care owed by the alleged wrongdoer to the person injured.” Mangeris v. Gordon, 94 Nev.
400, 402, 580 P.2d 481, 483 (1978) (citation omitted). Whether a duty of care exists and the scope
of any such duty are questions of law for the Court. See Sparks v. Alpha Tau Omega Fraternity, Inc.,

127 Nev. 287, 296, 255 P.3d 238, 244 (2011).

? See Lead Indus., 951 A.2d at 456 (“[PJublic nuisance and products liability are two distinct
causes of action, each with rational boundaries that are not intended to overlap.”); Camden Cty. Bd.
of Chosen Freeholders v. Beretta, U.S.A. Corp., 273 F.3d 536, 540 (3d Cir. 2001) (“[TThe courts
have enforced the boundary between the well-developed body of product liability law and public
nuisance law.”); Ashley Cty Ark. v. Pfizer, Inc., 552 F.3d 659, 671-72 (2009) (same); City of Perry
v. Procter & Gamble Co., 188 F. Supp. 3d 276, 291 (S.D.N.Y. 2016) (“The parties do not cite, and
the Court is not aware of, any cases applying lowa law that recognize a nuisance claim arising out of
the sale or use of a product as opposed to the use of property.”); Detroit Bd. of Educ. v. Celotex
Corp., 493 N.W.2d 513, 520 (Mich. Ct. App. 1992) (“The law of nuisance is fraught with conditional
rules and exceptions that turn on the facts of individual cases, and the cases almost universally
concern the use or condition of property, not products.”).
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Under settled Nevada law, “no duty is owed to control the dangerous conduct of another or
to warn others of the dangerous conduct” absent a “special relationship” between the defendant and
either the third party or the injured party. Sanchez ex rel. Sanchez v. Wal-Mart Stores, Inc., 125 Nev.
818, 825,221 P.3d 1276, 1280 (2009); see also Eagle Trace Spe Corp. v. Eighth Judicial Dist. In &
For The County of Clark, 2018 WL 3373132, at *2 (Nev. Ct. App. June 29, 2018) (unpublished
disposition) (“It is well established that there is generally no duty to control a third party’s dangerous
conduct.”). Here, the City expressly alleges that various third parties—distributors, pharmacies,
doctors, and others—*“played an integral role in the chain of opioid[]” distribution. FAC 9 68, 74;
see also id. 7 67, 73, 76-80, 152-64, 261-86. Yet the City fails to plead any facts establishing a
special relationship between the Manufacturer Defendants and either the City or third-party
wrongdoers. See Sparks, 127 Nev. at 296-97, 255 P.3d at 244-45 (special relationships giving rise
to a duty of care include “innkeeper-guest, teacher-student [and] employer-employee,”

9% ¢

“restauranteur and his patrons,” “landowner-invitee, businessman-patron,” “school district-pupil,
hospital-patient, and carrier-passenger”) (internal quotation marks and citations omitted). Nor can
the City allege that the Manufacturer Defendants had a special relationship of control over these
parties. See id., 127 Nev. at 297, 255 P.3d at 244-45 (describing “the element of control” as “[a]
crucial factor in establishing liability in the context of special relationships™); Eagle Trace Spe Corp.,
2018 WL 3373132, at *2 (landowner’s duty to protect invitee does not extend to injuries “occurring
outside of their premises”). To the contrary, the City alleges that “Defendant Distributors and
Pharmacies are in exclusive control of the distribution management of opioids that [they] distributed
and/or sold in Reno.” FAC 4 280 (emphasis added).

Because the City has failed to allege any facts from which to infer that the Manufacturer
Defendants owed it a duty of care, the negligence claim should be dismissed.

Finally, the negligence claim independently fails under the economic loss rule for the reasons
set forth in § IV(B), supra. See Terracon Consultants, 125 Nev. at 74, 206 P.3d at 87 (“[U]nless

there is personal injury or property damage, a plaintiff may not recover in negligence for economic

losses.” (footnote omitted)).
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VII. THE NEGLIGENT MISREPRESENTATION CLAIM FAILS (COUNT IV)
Nevada has adopted the definition of negligent misrepresentation in § 552 of the Restatement
(Second):
One who, in the course of his business, profession or employment, or in any
other action in which he has a pecuniary interest, supplies false information for
the guidance of others in their business transactions, is subject to liability for
pecuniary loss caused to them by their justifiable reliance upon the information,
if he fails to exercise reasonable care or competence in obtaining or
communicating the information.
Bill Stremmel Motors, Inc. v. First Nat’l Bank of Nevada, 94 Nev. 131, 134, 575 P.2d 938, 940 (1978)
(quoting Restatement (Second) of Torts § 552(1) (1977)) (emphasis added).
The City’s negligent misrepresentation claim suffers from a fatal pleading deficiency: the
City does not and cannot allege that it engaged in a “business transaction” with any Manufacturer
Defendant. Barmettler v. Reno Air, Inc., 114 Nev. 441, 449, 956 P.2d 1382, 1387 (1998) (“[T]his
tort only applies to business transactions” and is inapplicable to conduct that “does not fit squarely
within a business or commercial transaction.”). The City instead makes the unremarkable allegation
that Manufacturer Defendants’ marketing of opioid medications took place “[i]n the course and
furtherance of [Manufacturer] Defendants’ business.” FAC §242. But that is not sufficient; the City
must allege facts showing it engaged in a business transaction with the Manufacturer Defendants.
The City’s failure to make such allegations defeats the claim. See Barmettler, 114 Nev. at 449, 956
P.2d at 1387 (employer not liable for allegedly breaching a workplace confidentiality policy because
disclosures about employee were not “squarely” related to a business or commercial transaction).
Moreover, “liability . . . is limited to loss suffered (a) by the person . . . for whose benefit and
guidance [the defendant] intends to supply the information . . . and (b) through reliance upon it in a
transaction that [the defendant] intends the information to influence.” Restatement (Second) of Torts
§ 552(2). The FAC principally alleges information provided to physicians, not the City. E.g.,
FACYY 97, 244-45. And while the City makes the conclusory assertion that it “rightfully,
reasonably, and justifiably rel[ied] upon Defendants’ representations and/or concealments both

directly and indirectly”—without identifying a single purported “representation and/or concealment”

to which the City was exposed (id. §250)—the City nowhere alleges that the Manufacturer
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Defendants intended the information for the “benefit and guidance” of the City. These deficiencies
further doom the City’s negligent misrepresentation claim.

Finally, the claim independently fails under the economic loss rule for the reasons set forth
in § IV(B), supra. See Halcrow, Inc. v. Eighth Jud. Dist. Ct., 129 Nev. 394, 396, 302 P.3d 1148,
1150 (2013) (applying economic loss rule to bar negligent misrepresentation claim).

VIII. THE UNJUST ENRICHMENT CLAIM FAILS (COUNT VI)

To state a claim for unjust enrichment, the City must allege: (i) the City conferred a benefit
on Manufacturer Defendants; (i1) Manufacturer Defendants appreciated such a benefit; and (ii1) there
is “acceptance and retention by the [Manufacturer Defendants] of such benefit under circumstances
such that it would be inequitable for [them] to retain the benefit without payment of the value
thereof.” See Certified Fire Prot. Inc. v. Precision Constr., 128 Nev. 371, 381, 283 P.3d 250, 257
(2012). The City fails to plead each of these elements.

Absent from the FAC is any allegation the City conferred a benefit on Manufacturer
Defendants or even had a relationship with Manufacturer Defendants by which it could do so. The
FAC contains no factual allegation that the City paid Manufacturer Defendants for a single
prescription opioid medication. The FAC also fails to allege the City and Manufacturer Defendants
engaged in even a single transaction or had any commercial relationship. Instead, the City relies
upon conclusory assertions that it paid for “excessive” and “unnecessary” opioid prescriptions, See
FAC 9 35, 40(a), while failing to identify to whom such payments were made, or the extent to which
such prescriptions were supposedly excessive or unnecessary. Absent factual allegations, the unjust
enrichment claim should be dismissed. See Zalk-Josephs Co. v. Wes Cargo, Inc., 77 Nev. 441, 447,
366 P.2d 339, 342 (1961) (dismissing unjust enrichment claim that “[did] not involve any dealings
of any nature whatsoever” between plaintiff and defendant).

Nor has the City alleged the circumstances surrounding a single prescription it purportedly
reimbursed, or that it has stopped reimbursing for opioid prescriptions even after filing this lawsuit.
There is thus no factual basis to infer that the City did not receive exactly what it paid for, and courts
routinely dismiss similar complaints for failure to allege such facts. See, e.g., Rivera v. Wyeth-Ayerst

Labs., 283 F.3d 315, 320 (5th Cir. 2002) (plaintiff who “paid for an effective pain killer, and . . .
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received just that” got “the benefit of her bargain” and could not allege any injury); Travelers Indem.

Co. v. Cephalon, Inc., 32 F. Supp. 3d 538, 555-56 (E.D. Penn. 2014) (dismissing claims against

pharmaceutical manufacturer for failure to allege cognizable injury).

The FAC instead relies on conclusory assertions that the City’s expenditures “helped sustain
Defendants’ businesses,” and paid for Defendants’ alleged externalities. FAC §289-90. These
theories are unsupported by any adequately alleged facts and are far too conclusory and speculative
to survive a motion to dismiss. See Nika v. State, 124 Nev. 1272, 1290, 198 P.3d 839, 852 (2008)
(affirming dismissal of speculative claim).

While the City claims Manufacturer Defendants “made substantial profits” (see FAC 9 292-
93), it does not claim that such profits “in equity and good conscience belong[] to another.”
Unionamerica Mortg. & Equity Trust v. McDonald, 97 Nev. 201, 212, 626 P.2d 1272, 1273 (1981).
Manufacturer Defendants manufactured FDA-approved prescription opioids and provided
physicians who were authorized by law to prescribe them with information relating to the products’
risks and benefits. Physicians then determined whether prescription opioids were appropriate for
their patients. There is nothing inequitable or unconscionable about Manufacturer Defendants
retaining payment for medications physicians prescribed. The City’s unjust enrichment claim must
be dismissed.

IX. THE CITY’S PUNITIVE DAMAGES CLAIM AND ITS REQUEST FOR PUNITIVE,
SPECIAL, AND EXEMPLARY DAMAGES AGAINST THE MANUFACTURER
DEFENDANTS FAIL (COUNT VII)

The City’s negligence, negligent misrepresentation, and unjust enrichment claims include
requests for “punitive damages” and “special . . . damages.” FAC 9 238, 255, 301. The City also
purports to assert a separate claim for punitive damages in Count VII. No matter how framed, the
City’s request for punitive damages should be dismissed and/or stricken.

First, Nevada does not recognize a stand-alone cause of action for punitive damages.
Thompson v. Progressive Ins. Co., Case No. 57657,2013 WL 210597, at *2 n.3 (Nev. 2013) (holding
that appellant could not pursue a claim for punitive damages since it is not a separate or independent

cause of action). This is consistent with other jurisdictions. See, e.g., The Law of Torts § 483,
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Punitive damages and their bases, Dan B. Dobbs, Paul T. Hayden and Ellen M. Bublick (2d ed.) (“No
cause of action exists for punitive damages as such.”).

Second, the City’s requests for “punitive” or “special” damages linked to its claims for
negligence (Count III) (FAC 9 238), negligent misrepresentation (Count IV) (id. §255), and unjust
enrichment (Count VI) (id. §301) should be stricken because Nevada law does not permit punitive
damages for the types of conduct the City alleges.!” As the Nevada Supreme Court has confirmed,
“[a] plaintiff is never entitled to punitive damages as a matter of right.” Evans v. Dean Witter
Reynolds, Inc., 116 Nev. 598, 612, 5 P.3d 1043, 1052 (2000) (quoting Dillard Dept. Stores v.
Beckwith, 115 Nev. 372, 380, 989 P.3d 882, 887 (1999) (quotation omitted)). Instead, it must prove
by clear and convincing evidence that the defendant engaged in “oppression, fraud or malice, express
or implied.” NRS 42.005(1). The statute requires intentional, wrongful conduct that evinces a
culpable state of mind; negligence, even gross negligence or recklessness, is insufficient.
Countrywide Home Loans, Inc. v. Thitchener, 124 Nev. 725, 742-43, 192 P.3d 243, 254-55 (2008)
(“Since its language plainly requires evidence that a defendant acted with a culpable state of mind,
we conclude that N.R.S. 42.001(1) denotes conduct that, at a minimum, must exceed mere
recklessness or gross negligence.”); Ford v. Marshall, 2013 WL 1092060, at 99 32-34 (January 7,
2013) (“Negligence claims exist for breaches of duty due to carelessness; if a mental state to cause
injury existed, then the claim would be an intentional tort...Therefore, negligence-based claims
alleged cannot, as a matter of law, support the ‘culpable state of mind’ necessary for punitive
damages.”). The City’s claims for negligence and negligent misrepresentation (failure to exercise
reasonable care in communicating allegedly false statements) and unjust enrichment (inequitable
retention of a conferred benefit under the circumstances) do not involve willful, intentional, or
knowing indifferent conduct, and, therefore, cannot support a claim for punitive damages.

Finally, the City has failed to allege facts showing oppression, fraud, or malice—the required

“culpable state of mind”—by any of the Manufacturer Defendants. Indeed, most of the Manufacturer

10 The public nuisance counts (Counts I and IT) expressly seek punitive damages only from other

defendants. See, e.g., FAC qq 198, 225.
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Defendants are not even specifically mentioned in the FAC beyond a cursory paragraph identifying
them as defendants, with no factual allegations about these defendants to explain what they allegedly
did that could even rise to the level of oppression, fraud, or malice under the statute.

Instead, the City merely parrots the statutory language without any factual support. See, e.g.,
FAC 99 234-35, 254-55, 303-04. These conclusory assertions are insufficient to support punitive
damages. See Elliott v. Prescott Co., LLC, 2016 WL 2930701, at *2-3 (D. Nev. May 17, 2016)
(dismissing punitive damages claim based on Nevada law because complaint that alleged defendants
“acted with conscious disregard of his safety or rights” relied on conclusory allegations and did not
include sufficient facts to establish the requisite state of mind); Desert Palace, Inc. v. Ace Am. Ins.
Co., 2011 WL 810235, at *5 (D. Nev. Mar. 2, 2011) (dismissing punitive damages claim where the
allegations did “little more than restate the common law elements of oppression, fraud, or malice by

providing synonyms for the terms and providing no additional factual allegations”).

CONCLUSION
For the foregoing reasons, the FAC should be dismissed with prejudice as against the

Manufacturer Defendants.
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