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IN THE SUPREME COURT OF THE STATE OF NEVADA

No. 85441

______________________________________________________

JEFFREY A. MYERS and ANDREW JAMES,

Appellants,

vs.

THI OF NEVADA AT CHEYENNE, LLC; HEALTHCARE REALTY OF

CHEYENNE, LLC; FUNDAMENTAL ADMINISTRATIVE SERVICES,

LLC

Respondents.

____________________________________

APPELLANTS’ APPENDIX ON APPEAL 

Appeal from the Eighth Judicial District Court for Clark County 

District Court Case No. A-16-735550-C

(Honorable Mark Gibbons)

___________________________________

DONALD C. KUDLER, ESQ.
Nevada Bar No.: 5041

CAP & KUDLER
3202 West Charleston Blvd.

Las Vegas, NV 89102
(702) 878-8778

Counsel for Appellants
Jeffrey A. Myers and Andrew James

VOLUME 1    

Electronically Filed
Feb 10 2023 08:34 AM
Elizabeth A. Brown
Clerk of Supreme Court

Docket 85441   Document 2023-04133



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

APPELLANTS’ APPENDIX

VOLUME 1 

CHRONOLOGICAL ORDER

Document Index
Number

Bates 
Number

Amended Complaint

[Filed 05/06/2016]

1 AA000001 -
AA000007 

Plaintiffs’ Third Motion to Compel Discovery
Responses

[Filed 02/24/2020]

1 AA000008 -
AA000030 

Notice of Entry of Order re: Plaintiffs’ Third
Motion to Compel Discovery Responses

[Filed 08/13/2020]

1 AA000031 -
AA000037 

Jury Instruction No. 21
4.2 Elements of Negligence Claim

[05/31/2022 Jury Trial - Day 1]

1 AA000038 

Jury Instruction No. 27
8.1 Premises Liability: Essential Factual Elements 

[05/31/2022 Jury Trial - Day 1]

1 AA000039 

Jury Instruction No. 28
8.20 Landowner Liability: Owner Duty to Inspect 

[05/31/2022 Jury Trial - Day 1]

1 AA000040 

Jury Instruction No. 29
8.4 Landowner Liability: Duty

[05/31/2022 Jury Trial - Day 1]

1 AA000041 
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Recorder’s Transcript of Jury Trial  
Day 1, Tuesday, 05/31/2022       Pages 1 - 199

[Filed 08/08/2022]

2 AA000042 -
AA000240 

Recorder’s Transcript of Jury Trial  
Day 1, Tuesday, 05/31/2022      Pages 200 - 257

[Filed 08/08/2022]

3 AA000241 -
AA000298 

Recorder’s Partial Transcript of Jury 
Trial - Day 2, Wednesday, 06/01/2022

[Filed 08/08/2022]

4 AA000299 -
AA000393 

Recorder’s Partial Transcript of Jury 
Trial - Day 2, Wednesday, 06/01/2022: 

Testimony of Donald Gifford

[Filed 07/07/2022]

4 AA000394 -
AA000463 

Recorder’s Partial Transcript of Jury 
Trial - Day 3, Thursday, 06/02/2022

[Filed 08/08/2022]

5 AA000464 -
AA000559

Recorder’s Partial Transcript of Jury 
Trial - Day 3, Thursday, 06/02/2022:

Testimony of Jeffrey Myers and Andrew James

[Filed 07/07/2022]

6 AA000560 -
AA000715 

Recorder’s Partial Transcript of Jury 
Trial - Day 4, Friday, 06/03/2022

[Filed 08/08/2022]

7 AA000716 -
AA000809

Recorder’s Partial Transcript of Jury 
Trial - Day 4, Friday, 06/03/2022:

Testimony of Leroy Comstock

[Filed 07/07/2022]

7 AA000810 -
AA000854
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Recorder’s Partial Transcript of Jury
Trial - Day 5, Monday, 06/06/2022

[Filed 08/08/2022]

8 AA000855 -
AA000935

Recorder’s Partial Transcript of Jury
Trial - Day 5, Monday, 06/06/2022:

Testimony of Andrew James

[Filed 08/08/2022]

8 AA000936 -
AA000942

Special Verdict Form

[Filed 06/06/2022]

8 AA000943 -
AA000945

Motion for New Trial

[Filed 07/18/2022]

8 AA000946 -
AA000957

Errata to Motion for New Trial

[Filed: 7/18/2022] 

8 AA000958 -
AA000959

Amended Errata to Motion for New Trial

[Filed: 7/20/2022]

8 AA000960 -
AA000961

Opposition to Plaintiffs’ Motion for New Trial by
Defendants

[Filed 8/1/2022]

8 AA000962 -
AA000976

Plaintiffs’ Reply to Defendants’ Opposition to
Plaintiffs’ Motion for a New Trial

[Filed 8/30/2022]

8 AA000977 -
AA000984

Order Denying Plaintiffs’ Motion for New Trial

[Filed: 9/23/2022]

8 AA000985 -
AA000996
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Notice of Order Denying Plaintiffs’ Motion for
New Trial

[Filed: 9/27/2022]

8 AA000997 -
AA001010

Notice of Appeal

[Filed: 9/28/2022

8 AA001011 -
AA001012
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APPELLANTS’ APPENDIX 

ALPHABETICAL ORDER

Document Index 
Number

Bates 
Number

VOLUME 1 

Amended Complaint

[Filed: 05/06/2016]

1 AA000001 -
AA000007 

Amended Errata to Motion for New Trial

[Filed: 7/20/2022]

8 AA000960 -
AA000961

Errata to Motion for New Trial

[Filed: 7/18/2022] 

8 AA000958 -
AA000959

Jury Instruction No. 21
4.2 Elements of Negligence Claim

[05/31/2022 Jury Trial - Day 1]

1 AA0000038

Jury Instruction No. 27
8.1 Premises Liability: Essential Factual Elements 

[05/31/2022 Jury Trial - Day 1]

1 AA0000039

Jury Instruction No. 28
8.20 Landowner Liability: Owner Duty to Inspect 

[05/31/2022 Jury Trial - Day 1]

1 AA0000040

Jury Instruction No. 29
8.4 Landowner Liability: Duty

[05/31/2022 Jury Trial - Day 1]

1 AA0000041

Motion for New Trial

[Filed 07/18/2022]

8 AA000946 -
AA000957
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Notice of Appeal

[Filed: 9/28/2022]

8 AA001011 -
AA001012

Notice of Entry of Order re: Plaintiffs’ Third
Motion to Compel Discovery Responses

[Filed: 08/13/2020]

1 AA000031 -
AA000037 

Notice of Order Denying Plaintiffs’ Motion for
New Trial

[Filed: 9/27/2022]

8 AA000997 -
AA001010

Opposition to Plaintiffs’ Motion for New Trial by
Defendants

[Filed 8/1/2022]

8 AA000962 -
AA000976 

Order Denying Plaintiffs’ Motion for New Trial

[Filed: 9/23/2022]

8 AA000985 -
AA000996

Plaintiffs’ Reply to Defendants’ Opposition to
Plaintiffs’ Motion for a New Trial

[Filed 8/30/2022]

8 AA000977 -
AA000984

Plaintiffs’ Third Motion to Compel Discovery
Responses

[Filed: 02/24/2020]

1 AA000008 -
AA000030 

Recorder’s Transcript of Jury Trial 
Day 1, Tuesday, 05/31/2022 Pages 1 - 199

[Filed 08/08/2022]

2 AA000042 -
AA000240

Recorder’s Transcript of Jury Trial  
Day 1, Tuesday, 05/31/2022 Pages 200 - 257

[Filed 08/08/2022]

3 AA000241 -
AA000298
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Recorder’s Partial Transcript of Jury
Trial - Day 2, Wednesday, 06/01/2022

[Filed: 08/08/2022]

4 AA000299 -
AA000393

Recorder’s Partial Transcript of Jury 
Trial - Day 2, Wednesday, 06/01/2022: 

Testimony of Donald Gifford

[Filed: 07/07/2022]

4 AA000394 -
AA000463

Recorder’s Partial Transcript of Jury
Trial - Day 3, Thursday, 06/02/2022

[Filed: 08/08/2022]

5 AA000464 -
AA000559

Recorder’s Partial Transcript of Jury 
Trial - Day 3, Thursday, 06/02/2022:

Testimony of Jeffrey Myers and Andrew 
James

[Filed: 07/07/2022]

6 AA000560 -
AA000715

Recorder’s Partial Transcript of Jury 
Trial - Day 4, Friday, 06/03/2022

[Filed: 08/08/2022]

7 AA000716 -
AA000809

Recorder’s Partial Transcript of Jury 
Trial - Day 4, Friday, 06/03/2022:

Testimony of Leroy Comstock

[Filed: 07/07/2022]

7 AA000810 -
AA000854

Recorder’s Partial Transcript of Jury 
Trial - Day 5, Monday, 06/06/2022

[Filed: 08/08/2022]

8 AA000855 -
AA000935
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Recorder’s Partial Transcript of Jury
Trial - Day 5, Monday, 06/06/2022:

Testimony of Andrew James

[Filed 08/08/2022]

8 AA000936 -
AA000942

Special Verdict Form

[Filed: 06/06/2022]

8 AA000943 -
AA000945

-8-
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Case Number: A-16-735550-C

Electronically Filed
2/24/2020 2:21 PM
Steven D. Grierson
CLERK OF THE COURT
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NEOJ
CAP & KUDLER
Donald C. Kudler, Esq.
Nevada Bar No. 005041
3202 W. Charleston Boulevard
Las Vegas, Nevada 89102
(702) 878-8778
(702) 878-9350 - Fax
Attorney for Plaintiffs

DISTRICT COURT

CLARK COUNTY, NEVADA

JEFFREY A. MYERS and ANDREW JAMES,
individually, 

Plaintiff, 

vs. 

THI OF NEVADA AT CHEYENNE, LLC a
Foreign Corporation d/b/a COLLEGE PARK
REHABILITATION CENTER; HEALTHCARE
REALTY OF CHEYENNE, LLC a Delaware
Corporation; FUNDAMENTAL
ADMINISTRATIVE SERVICES, LLC a
Delaware Corporation;  DOES I-XXX; and ROE
CORPORATIONS I-XXX, inclusive, 

Defendants.
________________________________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. :  A-16-735550-C

DEPT. NO.:  VI

NOTICE OF ENTRY OF ORDER

TO: ALL INTERESTED PARTIES TO THIS ACTION; and

TO: THEIR ATTORNEY’S OF RECORD:

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that an Order was entered

in the above-entitled matter on the 12th day of August, 2020 and filed on the 12th day of August,

2020, a copy of which is attached hereto.

DATED this _____ day of August, 2020. CAP & KUDLER

______________________________
Donald C. Kudler, Esq.
Nevada Bar No. 5041
3202 W. Charleston Blvd.
Las Vegas, Nevada 89102
Attorney for Plaintiff

Page 1 of  2

Case Number: A-16-735550-C

Electronically Filed
8/13/2020 10:20 AM
Steven D. Grierson
CLERK OF THE COURT

31AA000031
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CERTIFICATE OF SERVICE

I hereby certify that on the _____ day of August, 2020, pursuant to Administrative Order

14-2, I electronically served a true and correct copy of the foregoing NOTICE OF ENTRY OF

ORDER, and by depositing a copy of the same in the United States Mails in Las Vegas, Nevada,

postage prepaid, addressed as follows:

Robert D. Rourke, Esq.
rourkelaw@embarqmail.com
Rourke Law Firm
10161 Park Run Dr., #150
Las Vegas, NV 89145
Tel No. (702) 515-7440
Fax No. (702) 515-7441
Attorney for Defendants
THI of Nevada at Cheyenne, LLC;
Healthcare Realty of Cheyenne, LLC; and
Fundamental Administrative Services, LLC 

____________________________________
An Employee of CAP & KUDLER

Page 2 of  2

13th

/s/ Liz Carrion

32AA000032

mailto:rourkelaw@embarqmail.com
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ORDR
CAP & KUDLER
Donald C. Kudler, Esq.
Nevada Bar #005041
3202 W. Charleston Blvd
Las Vegas, NV 89102
Tel. (702)878-8778 
Fax (702)878-9350
Attorneys for Plaintiff

DISTRICT COURT 

CLARK COUNTY, NEVADA

JEFFREY A. MYERS and ANDREW JAMES,
individually, 

Plaintiff, 

vs. 

THI OF NEVADA AT CHEYENNE, LLC a Foreign
Corporation d/b/a COLLEGE PARK
REHABILITATION CENTER; HEALTHCARE
REALTY OF CHEYENNE, LLC a Delaware
Corporation; FUNDAMENTAL ADMINISTRATIVE
SERVICES, LLC a Delaware Corporation;  DOES I-
XXX; and ROE CORPORATIONS I-XXX, inclusive, 

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. :  A-16-735550-C

DEPT. NO.:  VI

ORDER

This matter is before the court on Defendant’s Objection to the Discovery

Commissioner’s Report and Recommendations and Plaintiff’s Opposition to Defendant’s

Objection to the Discovery Commissioner’s Report and Recommendations. 

FINDINGS

The court considered the following in reaching its decision:

At the November 6, 2019 hearing for the motion to compel filed on October 3, 2019, the

Discovery Commissioner ruled that Defendant needed to comply with four conditions: 

1. Counsel for Defense would supplement discovery by November s20, 2019.

2. Documents in Defendants possession, custody, or control would be provided to

Plaintiff.

3. If Defendant did not have any of the requested documents, Defendant would

Page 1 of  3

Electronically Filed
08/12/2020 6:35 PM

Case Number: A-16-735550-C

ELECTRONICALLY SERVED
8/12/2020 6:35 PM

33AA000033
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indicate what efforts were taken to located documents, or state if the documents

never existed.

4. Defendant would identify if any responsive documents are in possession, custody,

or control of a Third Party.

While Defendant believed he answered some of these questions in written discovery, he

never complied with recommendation number three.

Furthermore, when Defendant did not comply, the matter came back in front of Discovery

Commissioner Truman on March 21, 2020 for a hearing on a third Motion to Compel filed by

Plaintiff, which Defendant did not oppose.  Discovery Commission Truman found that

Defendant did not comply with the recommendations, did not oppose the motion to compel, that

this was the second motion to compel that had gone unopposed, and that Defendant did not

request more time to comply with the previous order.  Thus, Plaintiff’s Motion to Compel and

request for sanction in the form of an adverse inference was granted.  Defendant’s failure to

comply with the discovery commissioner’s report and recommendations, and failure to oppose

two Motions to Compel, provided justification for the adverse inference ordered.

After reviewing the Discovery Commissioner’s Report and Recommendations,

Defendant’s Objection thereto, Plaintiff’s Opposition to the Objection, hearing argument thereon

on May 20, 2020 and reviewing the JAVS from the hearing in front of the Discovery on

November 6, 2019 the court finds as follows:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Objection is

denied.  

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that the

Discovery Commissioner’s Report and Recommendations dated April 20, 2020 is affirmed and

adopted.

DATED this ____ day of August, 2020.

 _________________________
DISTRICT COURT JUDGE

Page 2 of  3
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Submitted by:

______________________________
Donald C. Kudler, Esq.
Cap & Kudler
3202 W. Charleston Blvd.
Las Vegas, NV 89102
Attorney for Plaintiffs

Approved as to form and content:

/s/ Robert D. Rourke
_______________________________
Robert D. Rourke, Esq.
Rourke Law Firm
10161 Park Run Dr., #150
Las Vegas, NV 89145
Attorney for Defendants

Page 3 of  3
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-16-735550-CJeffrey Myers, Plaintiff(s)

vs.

THI of Nevada at Cheyenne, 
LLC, Defendant(s)

DEPT. NO.  Department 6

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 8/12/2020

"Donald C. Kudler, Esq." . donaldkudler@capandkudler.com

"Robert D. Rourke, Esq." . rourkelaw@embarqmail.com

Liz Carrion . lizcarrion@capandkudler.com

Lori Proctor . Lori.Proctor@wilsonelser.com

Brandon Smith bsmith@ocgas.com

Michael Stoberski mstoberski@ocgas.com

Jane Hollingsworth jhollingsworth@ocgas.com

Angela Christian achristian@ocgas.com

Cindie McCulloch cmcculloch@ocgas.com

Melanie Thomas melanie@rourkelawfirm.com

Robert Rourke robert@rourkelawfirm.com
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