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Pursuant to Rule 40 of the Nevada Rules of Appellate Procedure,
GlaxoSmithKline LLC (“GSK”) seeks rehearing of its petition for a writ
of prohibition challenging the district court’s order denying GSK’s motion
to dismiss for lack of personal jurisdiction. This Court issued an order
denying the petition on June 28, 2023 on the ground that GSK had
“Introduced no evidence to dispute the [plaintiffs’] allegations that the
decedent ingested brand-name Zantac.” Order at 4. GSK had argued it
was “undisputed” that the decedent “only ingested generic equivalents of
Zantac or over-the-counter (OTC) Zantac produced by different
companies,” but the Court found otherwise based on an allegation from
the complaint and a statement by Plaintiffs’ counsel before the district
court. Id.

GSK respectfully submits that the Court’s understanding of
Plaintiffs’ allegations is mistaken. It is, in fact, “undisputed” that the
decedent never used brand-name Zantac made by GSK. Indeed,
Plaintiffs have twice conceded—both in the district court and before this
Court—that the decedent never consumed a GSK product.

Plaintiffs’ complaint alleges the decedent consumed “Zantac and its

generic equivalents,” as this Court noted, but the complaint does not



specify whether the “Zantac” in question was prescription Zantac made
by GSK, or OTC Zantac made by other companies. Because the complaint
did not clearly allege use of a GSK product, GSK moved to dismiss on the
ground that “Plaintiffs do not allege that Decedent ever took a drug
manufactured or sold by GSK.” Petitioner’s Appendix (PA) 071.

In opposing GSK’s motion to dismiss, Plaintiffs conceded the
decedent never used a GSK product. Plaintiffs argued that the
district court could assert personal jurisdiction over GSK “even though
[the decedent] never ingested a drug GSK manufactured,” PA 090,
and made clear they were pursuing “innovator liability claims,” not
traditional product-liability claims. PA 085. Plaintiffs’ counsel
statement during the hearing on the motion to dismiss that “the
allegation has always been that ... [the decedent] took over-the-counter
prescription, brand and generic Zantac” is fully consistent with Plaintiffs’
concessions that the decedent never used a GSK product. The decedent
alleges only that she ingested Zantac “[flrom November 2016 through
September 2019.” PA 014, 969. During this time, GSK did not

manufacture or sell over-the-counter brand-name Zantac, and generic



prescription ranitidine (manufactured and sold by companies other than
GSK) was widely available.!

In keeping with the parties’ allegations and arguments, the district
court did not deny the motion to dismiss because it believed the decedent
had used Zantac made by GSK. The district court’s order focused entirely
on the theory of “innovator liability,” under which, as the district court
explained, “the sole basis for Plaintiffs’ cause of action is GSK’s alleged
failure to update and maintain the warning label for brand-name
Zantac,” which generic and other brand-name manufacturers
subsequently copied. Order at 4 (emphasis added). The district court
also noted that Plaintiffs relied on a federal district court decision that
had found personal jurisdiction in an innovator liability case “[a]lthough
[the plaintiff] did not ingest Defendant’s drug.” Quinn-White v. Novartis
Pharm. Corp., 2016 WL 11519285, at *2 (C.D. Cal. Oct. 7, 2016).

In its petition to this Court for a writ of prohibition, GSK again
made clear that its argument was premised on the fact that “the

Decedent never used a product made or sold by GSK.” Pet. at 1 (emphasis

1 Indeed, Nevada law generally requires pharmacists to dispense lower-
cost generic drugs when available. See NRS 639.2853.
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in original). And again, Plaintiffs conceded that fact in their
response. Plaintiffs explained that Pfizer, “which purchased the right to
sell over-the-counter Zantac from GSK in 1998, paid GSK for the right to
manufacture and sell Zantac to Ms. Husrom, the decedent in this case.”
Answer at 2. Thus, Plaintiffs argued, “GSK profited from Ms. Husrom’s
purchase of the drug in Nevada—if not as the company that put the
pills in the bottle, as the company that sold the right to manufacture
the drug and sell it to her.” Id. at 14. Plaintiffs again acknowledged the
decedent never purchased Zantac made by GSK when they analogized
the facts of this case to those in Ford Motor Co. v. Montana Eighth
Judicial District Court, 141 S. Ct. 1017 (2021). “There (as here),”
Plaintiffs wrote, “Ford had not sold [the product] to that plaintiffin
the forum.” Answer at 15.

Plaintiffs have not alleged that the decedent ever used Zantac made
by GSK; on the contrary, they have repeatedly conceded that she did not.
GSK thus respectfully requests that the Court rescind its order and
decide the legal issue raised by the parties’ briefs and the district court’s
opinion: whether a Nevada court can assert specific jurisdiction over

innovator-liability claims against an out-of-state defendant.



CONCLUSION

For these reasons, the Court should grant rehearing of GSK’s

petition for a writ of prohibition.
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