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I. INTRODUCTION 

There is an old adage that what isn’t said is as important as what is said. 

Petitioners American Civil Liberties Union of Nevada and Steven Bacus (“ACLU” 

or “Petitioners”) have submitted an emergency motion (“Motion”) for this Court to 

clarify its October 21, 2022 order (“Order”), specifically with respect to whether 

observers being able to audibly hear the content of individual ballots is in violation 

of the Order (even though observers sign a certification and inherently do not have 

access to the totality of vote count results since the hand count is spread across 

multiple rooms). See Order at pg. 1. The ACLU substantiates the need for 

clarification from this Court via declarations from Mr. Athar Haseebullah (“Mr. 

Haseebullah”) and Mr. César Carvajal (“Mr. Carvajal”) (“ACLU Declarations”), 

who attest that, as observers of Nye County’s hand count conducted on October 26, 

2022, they were able to audibly hear individual ballots’ selections of candidates.1 

Yet what Mr. Haseebullah and Mr. Carvajal don’t tell us in their declarations is 

equally as telling and critical as what they do say. 

 Critically, at no point in their declarations, nor in Mr. Haseebullah’s Twitter 

post about his observer experience,2 is there any mention of any election results, 

 
1 See Petitioner’s Appendix, Vol. 2 (“APP”) at 0074-0077. 

2 See Declaration of Mark Kampf in Support of Opposition to Motion (“Kampf 
Decl.”) at ¶ 6; see also Exhibit 3 attached hereto for redacted Twitter post of Mr. 
Haseebullah; APP 0074-0077. The substantive allegations set forth in the Twitter 
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such as the frequency of any candidate announced during the hand count. This fact 

alone indicates that Respondents Nye County and Mr. Kampf’s (“Respondents”) 

plan for compliance is working in furtherance of this Court’s Order.3 

Respondents share Petitioners’ devotion to ensuring compliance with this 

Court’s Order. Yet what is good for the goose is good for the gander, and what also 

remains untold in the ACLU Declarations is that on October 26, 2022, an ACLU 

observer took notes on a piece of paper about the vote count process, potentially in 

violation of this Court’s Order.4 Worse than that, Mr. Haseebullah – a licensed 

 

post are irrelevant to this Motion, yet Respondents would observe that 
disseminating such observations about the vote count process only serve to 
discourage Nye County residents from voting – ironically one of the chief 
rationales for making illegal the premature public dissemination of election results. 

3 See Kampf Decl. at ¶ 3; see also Exhibit 2 for observer sign in sheet and observer 
declarations of Mr. Haseebullah and Mr. Carvajal.  

4 See Exhibit 3, in which Mr. Haseebullah tweets that an ACLU associate of his 
was asked to leave due to taking notes while observing, and actually shows the 
image of said notes in the tweet (which has been redacted out of potential concerns 
for violating this Court’s Order). This Court’s Order mandated that observers 
certify “they will not prematurely release any information regarding the vote 
count process” prior to the close of the polls (emphasis added). Order at pgs. 6-7. 

The fact that the ACLU has potentially violated this Court’s Order should in no 
way be construed as a deficiency with respect to Respondents’ proffered plan for 
compliance with the Order. Ultimately, those want to violate the law will always 
find a way to do so. For instance, there is nothing prohibiting an individual from 
completing and dropping a mail ballot in the mail, and then proceeding to vote in 
person that same day. All a county can do in that situation is require the individual 
to affirm he/she has not also voted by mail. That is exactly equivalent to what 
Respondents are doing with respect to the hand count – taking all reasonable 
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attorney who despite not officially representing the ACLU in the instant legal 

action, has almost assuredly advised on the legal strategy for the same5 – brazenly 

told Mr. Kampf upon his departure that while he was not giving legal advice, it 

was improper for him to allow notetaking in light of this Court’s Order.6 This 

exchange, though not dispositive as to the issue at hand, raises the question of why 

the ACLU was doing as such (i.e. notetaking) when they believed it was violative 

of this Court’s Order7 – calling into question the motives of the ACLU with respect 

to actually ensuring compliance with this Court’s Order. 

Putting aside political stunts and “gotcha” games, Respondents believe that 

by spreading the hand count among various rooms, a critical fact not before this 

 

measures available to ensure voters are aware of and committed to compliance 
with the law. 

5 See, e.g., Exhibit 3, in which Mr. Haseebullah, who affixes the “Esq.” designation 
to his Twitter name, says that “[o]ur team is assessing for compliance with the 
Nevada Supreme Court’s order.” 

6 See Kampf. Decl. at ¶ 5. Respondents view Mr. Haseebullah’s comment to Mr. 
Kampf as a potentially objectionable ex-parte communication outside the presence 
of Mr. Kampf’s legal counsel. 

7 Whether or not notetaking about the process (and not the vote count/election 
results) is impermissible in light of this Court’s Order is ultimately not at issue. 
Respondents do not necessarily concede that notetaking is violative of this Court’s 
Order, but appreciate the ACLU’s concern, and in light of the ACLU’s 
interpretation of the Order, is taking measures to prevent observers from taking 
hand-written notes moving forward. 
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Court in the prior briefing leading up to the Order,8 Respondents are ensuring 

compliance with this Court’s Order by not allowing observers to hear election 

results, and instead only allowing them to hear a partial vote count. Respondents 

therefore oppose the ACLU’s Motion as moot and unnecessary. 

II. LEGAL ARGUMENT 

Undoubtedly, this Court’s Order expressed concern about the read-aloud 

element of Respondents’ hand count procedures, noting that reading the votes out 

loud meant observers were “likely to learn election result information” prior to the 

close of all polls. See, e.g. Order at pg. 6. Yet importantly, this Court’s Order 

tacitly conceded that observers would learn information about the “vote count” 

which would be permissible so long as said observers signed the requisite 

certification. See Order at pgs. 9-10. The Court did draw the line though and 

unequivocally barred observers from learning “election results.” Order at pg. 10. 

Thus, the question arises as to what differentiates the “vote count” from “election 

results.” 

Merriam-Webster’s Dictionary defines “count”9 as “the action or process of 

counting,” with “counting”10 defined as “to call aloud” or “include in a tallying,” 

 
8 See APP 0063 (setting forth Respondents’ plans for using 4-6 hand count rooms). 

9 https://www.merriam-webster.com/dictionary/count (see Entry 2 of 3). 

10 See id. (Entry 1 of 3). 

https://www.merriam-webster.com/dictionary/count
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among other definitions. Merriam Webster’s further defines “result” 11  as 

“something obtained by calculation or investigation.” In this case, that 

“something” being obtained via calculation is the total, aggregate number of votes 

counted – i.e. “election results,” which importantly are calculated by adding the 

vote counts from 4 – 6 different hand count rooms operating simultaneously. As 

such, no single observer could learn election results unless they could 

simultaneously affix themself in all of the 4 – 6 different rooms (clearly a physical 

impossibility). With this framework in mind and structure in place, this Court 

allowing observers to learn limited information about the vote count (only after 

executing a certification), inherently allows for observers being able to witness the 

calling aloud of or tallying of votes in a single room. As such, Respondents are 

actively complying with this Court’s Order and ensuring that observers do not 

learn election results prematurely. 

III. CONCLUSION 

Nevada’s election laws, enshrined in NRS 293, clearly contemplate there 

will always be certain individuals, usually poll workers, who will have access to 

and thus the ability to disseminate election result information prematurely. Hence 

why the Nevada Legislature criminalized such public dissemination. Respondents 

respectfully submit that observers, who (1) sign a declaration under the penalty of 

 
11 https://www.merriam-webster.com/dictionary/result (see Entry 2 of 2). 

https://www.merriam-webster.com/dictionary/result
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perjury (and in doing so commit themselves to a standard of secrecy equal to or 

greater than even the poll workers), and (2) can inherently observe the tallying of 

votes in one of multiple rooms, are not subverting this Court’s Order, nor 

offending Nevada’s statutory scheme regarding public dissemination. As such, 

Respondents respectfully request this Court deny Petitioners’ Motion, and allow 

the voters of Nye County to continue with the lawful hand count authorized by the 

Secretary of State and supported by its Board of Commissioners. 

Dated this 27th day of October, 2022. 

MARQUIS AURBACH 

By /s/ Brian R. Hardy  

Brian R. Hardy, Esq. (SBN 10068) 
Harry L. Arnold, Esq. (SBN 15866) 
10001 Park Run Drive 
Las Vegas, Nevada 89145 
Telephone: (702) 382-0711 
Facsimile: (702) 382-5816 
bhardy@maclaw.com 
harnold@maclaw.com 
Attorneys for Respondents County of 
Nye and Mark Kampf  
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