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AFFIRMATION 

 Pursuant to NRS 239B.030, the undersigned does hereby affirm 

that PETITIONER’S APPENDIX does not contain the social security 

number of any person. 

Dated this 1st day of November 2022. 

McDONALD CARANO LLP 

     By:  /s/ John A. Fortin                 
      Rory T. Kay (NSBN 12416) 

Jane Susskind (NSBN 15099) 
John A. Fortin (NSBN 15221) 

      2300 W. Sahara Ave., Suite 1200 
      Las Vegas, Nevada, 89102 
       

Pro Bono Counsel for Petitioner 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of MCDONALD CARANO 

LLP, and that on this 1st day of November 2022, I electronically filed 

and served by electronic mail a true and correct copy of the above and 

foregoing properly addressed to the following: 

The Honorable Judge James Wilson 
First Judicial District Court 
Department 2 
885 East Musser Street,  
Carson City, Nevada 89701 
Respondent 
 
Jason D. Woodbury, Esq. 
Ben R. Johnson, Esq. 
Carson City District Attorney 
885 East Musser Street, Suite #2030C 
Carson City, Nevada 89701 
Attorneys for Real Party in Interest 
 
Aaron Ford 
Nevada Attorney General 
100 North Carson Street 
Carson City, Nevada 89701 
 

/s/  CaraMia Gerard      
Employee of McDonald Carano LLP 
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DISTRICT ATTORNEY 
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Nevada Bar Number: 6870 
885 East Musser Street 
Suite #2030C 
Carson City, Nevada 89701 
(775) 887-2070 
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6 

7 

8 

9 

10 

11 

19 

20 

21 

22 

23 

IN THE FIRST JUDICIAL DISTRICT COURT OF THE 
STATE OF NEVADA IN AND FOR 

CARSON CITY 

In re: 

3587 Desatoya Drive, Carson City, Nevada 
89701, more particularly described as all 
that certain parcel of land situate in the City 
of Carson City, County of Carson City and 
State of Nevada, being known and 
designated as follows: Parcel N-33 as 
shown on Parcel Map No. 1704 for Stanton 
Park Development, Inc. , filed in the office of 
the Recorder of Carson City, Nevada on 
August 11 , 1989 as File No. 89253, Carson 
City Assessor's Parcel Number: 010-443-
11. 

Case No. 15 OC 00074 1 B 

Dept. No. II 

FIRST AMENDED COMPLAINT FOR FORFEITURE 

COMES NOW, Plaintiff, the INVESTIGATION DIVISION OF THE DEPARTMENT OF 

PUBLIC SAFETY OF THE STATE OF NEVADA (Tri-Net Narcotics Task Force) (TRI-NET), by 

and through its counsel of record, JASON D. WOODBURY, Carson City District Attorney, and 

24 for its Complaint for Fotfeiture in relation to 3587 Desatoya Drive, Carson City, Nevada 

25 

26 

89701, more particularly described as all that certain parcel of land situate in the City of 

Carson City, County of Carson City and State of Nevada, being known and designated as 

27 follows: Parcel N-33 as shown on Parcel Map No. 1704 for Stanton Park Development, Inc., 

28 filed in the office of the Recorder of Carson City, Nevada on August 11, 1989 as File No. 
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89253, Carson City Assessor's Parcel Number: 010-443-11, purportedly owned by ELVIN 

FRED, Claimant, and/or SYLVIA FRED, alleges and complains as follows: 

GENERAL ALLEGATIONS 

Nature of the Action, Parties and Venue 

1. This is a civil action for forfeiture of real property pursuant to the provisions of 

NRS 179.1156 to NRS 179.121, inclusive, and as such is given priority over any 

other civil matters pursuant to NRS 179.1173. 

2. The subject of this First Amended Complaint for Forfeiture is 3587 Desatoya 

Drive, Carson City, Nevada 89701, more particularly described as all that certain 

parcel of land situate in the City of Carson City, County of Carson City and State 

of Nevada, being known and designated as follows: Parcel N-33 as shown on 

Parcel Map No. 1704 for Stanton Park Development, Inc., filed in the office of 

the Recorder of Carson City, Nevada on August 11, 1989 as File No. 89253, 

Carson City Assessor's Parcel Number: 010-443-11 (hereinafter the "Property"). 

3. TRI-NET is a law enforcement agency in the State of Nevada and the Plaintiff in 

this action as defined by NRS 179.1159. 

4. Upon information and belief, ELVIN FRED was, at all relevant times herein, the 

owner of the Property and the Claimant in this action as defined by NRS 

179.1158. 

5. Upon information and belief, a document entitled "QUITCLAIM DEED FOR 

NEVADA" was recorded as document number 452637 on April 6, 2015 with the 

office of the Carson City Recorder purporting to quitclaim and assign from 

EVLIN FRED to SYLVIA FRED all "right, title, interest, and claim, and subject to 

all easements, encumbrances, protective covenants, rights-of-way, mineral 

rights, and other conditions and restrictions, if any, in or to" the Property. 

6. Upon information and belief, SYLVIA FRED alleges that she is a Claimant in this 

action as "Claimant" is defined by NRS 179.1158. 

7. Upon information and belief, Plaintiff has no knowledge and no reason to believe 
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that any person or entity other than ELVIN FRED and SYLVIA FRED claims any 

ownership interest in the Property or is or alleges himself, herself, or itself to be 

a Claimant in this action as that that term is defined by NRS 179.1158. 

8. The Property is located in Carson City, State of Nevada and venue is 

appropriate in the First Judicial District Court of the State of Nevada in and for 

Carson City pursuant to NRS 179.1171. 

AJiegations of Property's Relationship to Illegal Activity 

9. On or about and between the dates of February 13, 2015 and March 19, 2015, 

and at all times relevant hereto, ELVIN FRED occupied the Property. 

10. Upon information and belief, on or about February 13, 2015, an individual 

(hereinafter referred to as the "Confidential Source") was engaged with TRI-NET 

officers providing information and participating in undercover investigation 

operations relating to illegal activity involving controlled substances in the 

Carson City area. On or about February 13, 2015, in conjunction with an 

undercover investigation operation coordinated by TRI-NET, the Confidential 

Source contacted James Tito ("Tito") via cellular telephone. Tito agreed to sell 

the Confidential Source one ounce of methamphetamine for seven hundred . 

dollars ($700) during the telephone call. The Confidential Source met with Tito 

at a location in Carson City where he gave Tito seven hundred dollars ($700). 

Tito told the Confidential Source that he needed to go to "LV's house." Upon 

information and belief, ELVIN FRED is known to some as "LV." Tito left the 

location and travelled to the Property. Tito entered the residence located on the 

Property, remC!ined inside for a brief period, and then left the Property. After 

leaving the Property, Tito met with the Confidential Source and provided the 

Confidential Source with approximately 27 grams of methamphetamine. 

11. Upon information and belief, the approximately 27 grams of methamphetamine 

which Tito provided to the Confidential Source on or about February 13, 2015 

was acquired from the Property. 
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12. Upon information and belief, on or about February 19, 2015, the Confidential 

Source contacted Tito via cellular telephone. Tito agreed to sell the Confidential 

Source a quantity of methamphetamine for one thousand dollars ($1 ,000). Upon 

information and belief, Tito contacted ELVIN FRED, confirmed that ELVIN FRED 

was at the Property and made arrangements to meet with ELVIN FRED at the 

Property. Tito travelled to the Property, went inside the residence on the 

Property for a brief period and then exited the residence with ELVIN FRED. Tito 

and ELVIN FRED remained outside the residence for a period of time after 

which Tito left the Property and travelled to another location where Tito met with 

the Confidential Source. Tito then provided the Confidential Source with 

approximately 41.2 grams of methamphetamine. 

13. Upon information and belief, the approximately 41.2 grams of methamphetamine 

which Tito provided to the Confidential Source on or about February 19, 2015 

was acquired from the Property. 

14. Upon information and belief, on or about March 12, 2015, the Confidential 

Source contacted Tito via cellular telephone and made arrangements to 

purchase a quantity of methamphetamine in exchange for nine hundred dollars 

($900). The Confidential Source subsequently met with Tito at a location in 

Carson City and provided Tito with nine hundred dollars ($900). Tito contacted 

ELVIN FRED via telephone and travelled to the Property where he met with 

ELVIN FRED. Tito subsequently left the Property and returned to a location 

where he met with the Confidential Source and provided the Confidential Source 

with approximately 27.5 grams of methamphetamine. 

15. Upon information and belief, the approximately 27.5 grams of methamphetamine 

which Tito provided to the Confidential Source on or about March 12, 2015 was 

acquired from the Property. 

16. TRI-NET officers provided the Confidential Source the nine hundred dollars 

($900) in currency in advance of the Confidential Source meeting with Tito on or 
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about March 12, 2015, and retained photocopies of the currency provided to the 

Confidential Source. 

17.0n or about March 19, 2015, approximately 150.7 grams of methamphetamine 

was discovered within the residence on the Property. 

18. On or about March 19, 2015, approximately five thousand ninety dollars ($5,090) 

was discovered within the residence on the Property which included three 

hundred dollars ($300) of currency provided to the Confidential Source on March 

12, 2015 as described in Paragraph 16 of this First Amended Complaint for 

Forfeiture. 

19.0n or about March 19, 2015, certain items commonly associated with the 

possession, use and sale of controlled substances were discovered in the 

residence on the Property, including, but not limited to: marijuana, digital scales, 

packaging material, firearms and documents reflecting payments and amounts 

owed for controlled substance transactions. 

20.0n June 16, 2015, ELVIN FRED was charged with one count of Trafficking in a 

Schedule I Controlled Substance Weighing 28 Grams or More, a Category A 

felony as defined by NRS 453.3385(3), by way of a Crimina/Information filed in 

case number 15 CR 00384 1 C 004 with the First Judicial District Court of the 

State of Nevada in and for Carson City. 

21 . On June 29, 2015, ELVIN FRED pled guilty to the offense of Trafficking in a 

Schedule I Controlled Substance Weighing 28 Grams or More, a Category A 

felony as defined by NRS 453.3385(3), as alleged in the Criminal Information 

referenced in Paragraph 20 of this First Amended Complaint for Forfeiture. 

22.0n August 24, 2015, ELVIN FRED was sentenced on one count of Trafficking in 

a Schedule I Controlled Substance Weighing 28 Grams or More, a Category A 

felony as defined by NRS 453.3385(3). 

23.A Judgment of Conviction reflecting the sentence of ELVIN FRED referenced in 

Paragraph 22 of this First Amended Complaint for Forfeiture was filed in the First 
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Judicial District Court of the State of Nevada in and for Carson City on August 

26, 2015. 

FIRST CLAIM FOR RELIEF 

(Forfeiture of Property) 

24. ELVIN FRED used or intended to use the Property to facilitate a violation of NRS 

453.011 to NRS 453.552, including, but not limited to: Trafficking in a Schedule I 

Controlled Substance (Methamphetamine) Weighing 28 Grams or More, a 

Category A felony as defined by NRS 453.3385(3); and Conspiracy to Violate 

the Uniform Controlled Substances Act, a category C felony as defined by NRS 

453.401. 

25. The Property is subject to forfeiture pursuant to NRS 453.301. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays for relief as follows: 

1. For an order that all persons interested in the Property be noticed to appear and 

show cause, if any, why forfeiture of the Property should not be judicially 

declared and confirmed; 

2. For a judgment of forfeiture vesting all right, title and interest to the Property in 

Plaintiff to be distributed in the manner set forth in NRS 179.118 to 179.1187, 

inclusive; 

3. For an award of attorneys' fees and costs; and 
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4. For such other and further relief as deemed appropriate by this Court. 

DATED this 22nd day of March, 2022. 

CARSON CITY DISTRICT ATTORNEY 

By: 

istrict Attorney 
Nevada Bar Number: 6870 
ATTORNEY FOR PLAINTIFF 
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SOLA 
John A. Fortin, Esq. 

Nevada State Bar No. 15221 

Pisanelli Bice PLLC  

400 S. 7th Street, Suite 300 

Las Vegas, NV 89101 

(702) 214-2100

jaf@pisanellibice.com

Attorney for Claimant ELVIN FRED

In conjunction with Legal Aid Center of Southern Nevada Pro Bono Project

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR CARSON CITY 

Party Filing Statement:   Claimant    Respondent 

STATEMENT 

ELVIN FRED has qualified and been accepted for placement as Pro Bono client or as a direct client of 

LEGAL AID CENTER OF SOUTHERN NEVADA, INC., a nonprofit organization providing free legal 

assistance to indigents, and is entitled to pursue or defend this action without costs, including filing fees 

and fees for service of writ, process, pleading or paper without charge, as set forth in NRS 12.015. 

Dated: May 18, 2022

BARBARA BUCKLEY, ESQ.  /s/ Barbara E. Buckley, Esq. 

Legal Aid Center of Southern Nevada Preparer Signature of Legal Aid Center of Southern Nevada 

Nevada Bar No.:  3918   Preparer 

SYLVIA FRED and ELVIN FRED,

Claimants,

vs. 

INVESTIGATION DIVISION OF THE DEPARTMENT OF 

PUBLIC SAFETY OF THE STATE OF NEVADA (TRI-NET 

NARCOTICS TASK FORCE), 

    Respondent. 

In Re: 

3587 Desatoya Drive Carson City, Nevada, 89701 more 
particularly described as all that certain parcel of land situated 
in the City of Carson City, County of Carson City and State of 
Nevada, being known and designated as follows: Parcel N-33 as 
shown on Parcel Map No. 1704 fpr Stanton Park Development, 
Inc., filed in the office for the Recorder of Carson City, Nevada 
on August 11, 1989 as File No. 89253, Carson City Assessor’s 
Parcel Number 010-443-11. 

 Case No.:  15 OC 00074 1B 
Dept No.:   2 

STATEMENT OF LEGAL 
AID REPRESENTATION

(PURSUANT TO NRS 
12.015) 

PA000093



Submitted by: 

John A. Fortin, Esq. 

Nevada State Bar No. 15221 

Pisanelli Bice PLLC  

400 S. 7th Street, Suite 300 

Las Vegas, NV 89101 

(702) 214-2100

jaf@pisanellibice.com

Attorney for Claimant SYLVIA FRED
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CARSON CITY DISTRICT ATTORNEY
JASON D. WOODBURY
District AttorneY
Nevada Bar No. 6870
BENJAMIN R. JOHNSON
Senior DePutY District AttorneY
Nevada Bar No. 10632
885 East Musser Street
Suite 2030
Carson City, Nevada 89701
T: 775.887.2070
F: 775.887.2129
E-mail: iwoodburv@carson.orq

biohnson@carson.orq
Representing Plaintiff

ln re:

3587 Desatoya Drive, Carson CitY,

Nevada 89701, more ParticularlY
described as atl that certain parce! of Iand

situate in the City of Carson City, County
of Carson City and State of Nevada,
being known and designated as follows:
Parcel N-33 as shown on Parcel Map No.

1704for Stanton Park Development, lnc.,

filed in the office of the Recorder of
Carson City, Nevada on August 1 1, 1989

as File No. 89253, Carson CitY

Assessor's Parcel Number: 010443-11

FIRST JUDICIAL DISTRICT COURT OF NEVADA
CARSON CITY
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Case No.: 15 OC 00074 1B

Dept. No.:2

PLAINTIFF'S OPPOSITION TO CLAIMANT ELVIN FRED'S MOTION TO DISMISS

TRI.NET'S CIVIL FORFEITURE COMPLAINT
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COMES NOW, PIAiNtiff, thE INVESTIGATION DIVISION OF

DEPARTMENT OF PUBLIC SAFETY OF THE STATE OF NEVADA (l-ri-Net

Task Force (TRI NET), by and through its counsel of record, JASON D' WOODBURY',

Carson City District Attorney, and BENJAMIN R' JOHNSON' Senior Deputy Di

Attorney, and opposes ctaimant Elvin Frcd's Motion fo Dismiss Tri-Net's

Forteiture comptaintfiled with this court on July 15,2022. This opposifion is

pursuant to FJDCR 3.8 and is based on the points and authorities set forth below'

pleadings and papers heretofore filed in this case, and the arguments presented at

hearing on this Motion. i

DATED tnisZ(4aY of August, 2022'

CARSON CITY DISTRICT ATTORNEY

Nevada Bar No.6870
BENJAMIN R. JOHNSON
Senior DePutY District AttorneY
Nevada Bar No. 10632
885 East Musser Street
Suite 2030
Carson City, Nevada 89701

T: 775.887.2070
F: 775.887.2129
E-mail: iwoodbury@carson.oro

bjohnson@carson.orq
Representing Plaintiff
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MEMORANDUM OF POINTS AND AUTHORITIES

l. Factualand procedural Backoround

A. Underlying Facts

The subject property in this matter is a residence located at 3587 Desatoya

Drive in Carson City ("Desatoya residence"). First Am. Compt. for Forfeitureat fl2 (Mar.

22,2022). Between February 13 and March 19, 201s, ELVIN FRED owned and

occupied the Desatoya residence. /d. at fl9. During that time, an individual

James Tito was a drug seller in Carson City. td. al 11119-21. ELVIN FRED was Mr.

Tito's supplier, using the Desatoya residence to store, conceal, and protect the

that Mr. Tito sold and to collect a cut of the proceeds resulting from Mr. Tito's sales.

ld.

on February 13, 201s, Mr. Tito agreed to sell nearly an ounce

methamphetamine to a TRI NET confidential source for 9700. td. atfl10. The

met with Mr. Tito and gave him 9700. td. Mr. Tito then went to the Desatoya res

and went inside for a brief period. td. Hethen met again with the source and provided

him with 27 grams of methamphetamine. /d. These circumstances strongly sup

the reasonable inference that Mr. Tito acquired the methamphetamine from ELVI

FRED inside the Desatoya residence. ld. at fl11.

On February 19, 2015, Mr. Tito agreed to setl the source nearly an ounce and

a half of methamphetamine from ELVTN FRED for 91,000. ld. atfl12. After ag

to the transaction, Mr. Tito contacted ELVIN FRED and then went to the

residence and again went inside for a brief period. /d. He and ELVIN FRED

from the Desatoya Residence, and Mr. Tito left to meet with the source. ld. During

that meeting Mr. Tito provided the sour@ with approximately 41.2 grams

methamphetamine. ld. These circumstances strongly support the
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inference that Mr. Tito acquired the methamphetamine for the February 1g

from ELVIN FRED inside the Desatoya residence. ld. at 1113.

On March 12,2015, the source made arrangements with Mr. Tito for a third

transaction, this time for the sale of nearly an ounce of methamphetamine for $g00

ld- atl[14. ln preparation for the transaction, Mr. Tito again contacted ELVTN FR

and met with him inside the Desatoya Residence. ld. Thereafter, Mr. Tito met w1h

source and provided the source with 2l.s grams of methamphetamine. /d.

circumstances strongly support the reasonable inference that Mr. Tito acquired the

27.5 grams of methamphetamine from ELVIN FRED inside the Desatoya residence

ld. at fl15. Additionally, a week later, $300 of the $gOO utilized to purchase

methamphetamine was discovered at the Desatoya residence . td. al lJl[16, 1g.

on March 19, 2015, well over a quarter pound of methamphetamine, 1so.Z

grams, was located inside the Desatoya residence. ld. all[1l. $s,ogo in currency

found in the residence as well. td. atfl18. Also in the residence were numerous

associated with drug activity, including marijuana, digital scates, packaging material,

firearms, and documents reflecting payments and amounts owed fordrug transactions.

ld- at 1119. All the items discovered, together with the circumstances of the

transactions discussed above, strongly support the reasonable inference that ELVI

FRED was substantially and directly involved in significant drug activities in Carson

city, using the Desatoya residence as an essential instrumentality in those activities.

B. Associated criminal proceedings Against ELVTN FRED

As a result of his conduct, ELVIN FRED was charged with rrafficking in

schedule I controlled substance weighing 2g Grams or More, a category A
under NRS 453.3385(3) at the time. ld. atll2.0. He admitted that he was guitty of
charge, and he was later sentenced . ld. atlt[I2}_2g.

4
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c. Forfeiture Proceedings Against Desatoya Residence

As indicated in the Motion, the pending forfeiture proceedings were initiated on

April 1 ,2015, with the filing of a Complaint for Forfeiture and recording of a Notice

Lis Pendens on the Desatoya residence. Motion at 3:4-s; complaint for
(Apr. 1 ,2015); Notice of Lis pendens (Apr. 1 ,201s). The complaint alleged, "EL

FRED is the owner of the [Desatoya Residence] and the Claimant in this action

defined by NRS 179.1158." Comptaint for Forfeiture atfl4. The Complaint

alleged, "Upon information and belief, Plaintiff has no knowledge and no reason

believe that any person or entity other than ELVIN FRED has any ownership intere

in the Propefi." /d. at flS.

ELVIN FRED was served with the complaint and a summons on April 3,201s
Summons (Apr. 3, 2015). No answer or response to the Complaintwasfiled by ELVIN

FRED or anyone else purporting to be a claimant to the Desatoya residence. As

result, a default judgment was entere d. Defautt J. (Jan. 4, 2O1g); Amended Defautt J.

(May 8,2019). That default judgment was subsequentty set aside. Order Setting

Default J. (Mar. g, 2022). on March 22, 2022, the Frsf Amended complaint

Forfeiture was filed. First Am. Compl. for Foffeiture.

ll. Discussion

A. Standard of Review

A motion to dismiss under NRCP 12(bX5) "'is subject to a rigorous standard

review. .."' Buzz stew, LLc, city of N. Las vegas,124 Nev. 224,221,1g1 p.3d 670,

672 (Nev.2008) (quoting seputv. Lacayo,122Nev.4gg, 501 ,122Nev.4gg, 134 p

733,734 (Nev. 2006)). A reviewing court is required to accept all the plaintiffs

allegations as true and draw all inferences in favor of the plaintiffs position. Buzz Stew,
124 Nev. at228,181 p.3d at6z2 (citing Btackjack Bonding v. Las vegas Mun. ct., 11
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Nev. 1213, 1217,14 P.3d 1275, 1278 (Nev. 2000)). Dismissal of a complaint i

appropriate only if the court is satisfied "beyond a doubt" that the plaintiff "could

no set of facts" which woutd entitle plaintiff to relief. Buzz Sfeur, 124 Nev. at228 n.6,

1g1 p.3d at672n.6 ("Our prior cases have not been completely consistent in applying

the standard of review for failure to state a claim upon which relief can be granted.

appropriate standard requires a showing beyond a doubt. To the extent these

required a showing of proof beyond a reasonable doubt, they are disavowed." (

to disavowed cases omitted)).

B. Civil Forfeiture of the Desatoya Residence Pursuant to NRS 453.301

Does Not Violate Nevada's Double Jeopardy Clause

The Motion argues that this Court should dismiss the First Amended Complai

because it constitutes an additional penalty against ELVIN FRED in violation

Nevada's double jeopardy clause. Motion at $lV.A. But the Motion is fatally

because it applies the incorrect test and disregards Nevada Supreme Court

that is directly contrary to the arguments presented.

"The Double Jeopardy Clause of the Fifth Amendment to the United States

Constitution provides that no person shall 'be subject for the same offence to be

put in jeopardy of life or limb."' Jackson v. State,128 Nev. 598, 604, 291 P.3d 1274,

17Z7-ZB (2012). The protection applies to the states through the Fourtee

Amendment to the U.S. Constitution and is additionally guaranteed by article 1, S 8

the Nevada Constitution. /d. Nevada's double jeopardy clause states: "No person sha

be subject to be twice put in jeopardy for the same offense." NEv. Cottsr. art. 1, S 8.

Because a single act can violate more than one criminal statute, double jeopard

analysis determines whether a defendant can be prosecuted and puni

cumufatively when elements of two criminal statutes are met. Jackson, 128 Nev.
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601, 291 P.3d at 1276.

ELVIN FRED asks this Court to apply a test announced tn Blockburger v.

Sfafes, 284 U.S. 299 (1932) and find that NRS 453.301 as applied constitutes

jeopardy. Motion al 3. The Motion's reliance on Blockburger and review of

historical understanding of "forfeiture" in Nevada is not applicable in this case

the Blockburgertest is used to determine whether two criminal statutes penalize

same offense and constitute double jeopardy. Jackson, 128 Nev. at 604, 291 P.3d

1278.1

The Motion promptly concludes that the flrst two prongs ol Blockburyer are

because the civil forfeiture of the Desatoya residence was a separate "proceeding

based on the same underlying criminal offense and therefore the only real issue

whether forfeiture constitutes a "punishment". Motion at 4. To reach this conclusion,

the Motion reviews old Nevada Supreme Court decisions regarding mining

to demonstrate that forfeitures were historically disfavored. Motion at 6. But

forfeitures at issue in those cases were contractual and did not involve civil

of property used to facilitate a crime as occurred in this case.

Furthermore, the Nevada Supreme Court has clarified that the proper

for determining whether a civil forfeiture constitutes punishment for double

purposes is the test outlined in lJnited Sfafes v. Ursery,518 U.S. 267 (1996).

Levingston v. Washoe County, 114 Nev. 306, 956 P.2d 84 (1998) (applying

analysis to civi! forfeiture cases). ln Ursery, the U.S. Supreme Court reversed

separate cases from the Sixth Circuit and Ninth Circuit Court of Appeals that

I Ball v. United Sfafes, 470 U.S. 856, 861 (1985) ("This Court has consistently relied on the test
statutory construction stated in Blockburger[ ] to determine whether Congress intended the
conduct to be punishable under two criminal provisions."); Esfes v. Sfafe, 122 Nev. 1123, 1143, 1

P.3d 1 114, 1127 (2006) ("Nevada utilizes lhe Blockburgertest to determine whether separate
exist for double jeopardy purposes.")).

7
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double jeopardy prohibits the government from prosecuting a defendant for a crimina

offense and also forfeiting their property in a separate civil proceeding. ursery,518

271. The U.S. Supreme Court hetd that those specific civil forfeitures and ci

forteifures generally "do not constitute 'punishment' for the purposes of the Dou

Jeopardy Clause." /d.

The ursery court implemented a two-step test for analyzing civil in

forfeitures. First, there must be an examination of legislative intent to ascertain

the statute was intended to be civil or crimina l. td. al277."lf this examination d

a legislative intent to create civil in rem lrclrteiture proceedings, a presumption

established that the forfeiture is not subject to double jeopardy." Levingston v.

Cty., 114 Nev. 306, 308, 956 P.2d 84, 86 (1998) (citing lJrsery,518 U'S' at 289 n'3)'

The second part of the test analyzes whether the proceedings are "so punitive in

as to [demonstrate]that the forfeiture proceeding[s] may not legitimately be viewed

civil in nature, despite legislative intent to the contrary." Levingston, 114 Nev. at

09, 956 P.2d al86 (citation and internal quotation marks omitted)-

The Ursery Court observed that in rem civil forfeiture is a remedial civil

that is distinct from potentially punitive in personam penalties such as adm

fines and therefore do not constitute a punishment under double jeopardy. Ursery,51

at 218. ln one of the cases reviewed by lJrsery, a civil forfeiture proceeding

brought against a house that had been used for several years to facilitate

processing and distribution of a controlled substance. ld. a|271. ln upholding th

forfeiture, the Court found that it was clear that Congress intended forfeitures to be civ

proceedings. /d. at 289. Under the second prong, the Court acknowledged

although certain aspects of a forfeiture may appear punitive, they serve i

nonpunitive goals of ensuring that property is not used for illegal purposes. ld. at290
I
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This includes preventing a building from being further used to sell narcotics. /d.

ln Levingston, a civil forfeiture was filed on a house that had been used

effectuate the sale of drugs. Levingston v. Washoe Cty' by & Through the Sheiff

washoe cty., 112 Nev. 47g,481, 916 P.2d 163, 165 (1996). The house was seized

pursuant to NRS 453.301(8) which makes real property subject to forfeiture if an

or tenant uses the property to facilitate a crime relating to the possession, sale,

trafficking in controlled substances. /d. at 483, 916 P'2d at 166' The Nevada Su

court initially held that the forfeiture was punitive. td. at488, 916 P.2d at 169'

But after the lJrseryopinion was issued, the Nevada Supreme Court reversed

its previous decision and held that Nevada's forfeiture statutes are not criminal

nature and that there is no clear proof that the statutory scheme is so punitive in

astorenderitinvalid. Levingstonv.WashoeCty.,ll4Nev'306,310-11'956P'2d84'

g7 (1998) ("Levin gston //'). ln Levingston ll, the Nevada supreme court adopted

lJrseryanalysis and upheld the forfeiture of a house against a double jeopardy claim'

/d. The court acknowledged that chapter 179 appties the rules of civil procedure

forfeiture actions, identifies the parties as plaintiff and claimant, provides that the

proceeding is rn rem and establishes the burden of proof as preponderance of

evidence, not beyond a reasonable doubt. td. at 310, 956 P.2d at 87. Therefore, it

clear the legislature intended Nevada's forfeiture statutes to be civil, not criminal,

rem ptoceedings. /d.

Under the second prong, the Court found no proof that Nevada's

forfeiture proceedings are so punitive as to render them criminal in nature.

encourages property owners to responsibly manage their property and ensures

owners will not permit illegal activities on or in that property." ld. at311, 956 P.2d at 8

(,,The forfeiture served non-punitive goals. lt prevented the further illicit use of the
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house, thereby ensuring that the house would not be used again for illegal

and that [the defendants] particularly would not profit from illegal conduct'")' The

also pointed out that proceeds from civil forfeiture actions go toward crime preven

and help defray the cost of court proceedings and law enforcement' /d'

The Motion argues that NRS 453.301, as applied to ELVIN FRED,

Nevada's Double Jeopardy clause. ln doing so, ELVIN FRED attempts to

Nevada,s double jeopardy clause found in art. 1, S 8 of the Nevada constitution from

the double jeopardy clause found in the Fifth Amendment to the U'S' Constitution'

Motion at 3. But the language in both double jeopardy clauses is nearly identical

ELVIN FRED fails to estabtish how the outcome of the case would be different

art. 1, S 8 of Nevada's constitution.

NRS 453.301 authorizes forfeiture of instrumentalities used to commit crimes,

but the process utilized is the one outlined in NRS Chapter 179. Claimant ELVIN FR

has failed to demonstrate that Levingston // does not apply to NRS 453'301 ' Therefore'

the forfeiture of the Desatoya residence pursuant to NRS 453.301 is not criminal in

nature. There is no logical reason to believe that the Levingston analysis would

under the Nevada constitution rather than the Fifth Amendment. The facts in this

are nearly indistinguishable from Levingston and Levingston // in which the Nevada

supreme court upheld a forfeiture pursuant to NRS 453.301 and concluded there

no double jeopardy. Therefore ,lhe Motion must be denied.

C. Nevada's lnalienable Rights Clause Does Not Shield the Property

Foreclosure

ELVIN FRED argues that NRS 453.301 and forfeiture of the Desatoya resid

violates the inalienable rights clause of the Nevada Constitution and requires di

of the First Amended Complaint. Motion at 8-10. The Motion argues that there is

10
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carve out for in the Nevada Constitution for forfeitures and therefore the

rights clause prohibits the Legislature for enacting any statutes contrary to that right

Motion at 9. The argument cites other articles in the Nevada constitution

authorize eminent domain and taxation and the absence of any provision abrogating

or delegating the right to forfeitures in NRS 453.301.

ELVIN FRED relies in part on a recent decision by the Nevada Supreme

that to create a public policy exception to allow civil forfeitures of properties

under a homestead declaration. Aguine v. Etko Cnty. Sheiff s Office, SOg p.3d

(Nev. 2022). But the homestead exemption clause in Nevada's constitution

defines the scope of its protections, stating "a homestead . . . shall be exempt

forced sale undet any process of law." Nev. coNsr. art. 4, s 30. The inalienable ri

language in article 1 on the other hand does not spell out such broad protections

property. lt does not expressly protect property from all infringement or exempt it from

forfeiture. Had that been the intent, the framers could have included broad lang

similar to the protections afforded to homestead property.

lndeed, there are otherways that the legislature has imposed limits on

rights without a specific carve out in the Nevada constitution. For example, Nevada

constitution does not have a specific delegation of authority regarding zoning laws,

the Nevada supreme court has repeatedly upheld zoning provisions and

on property use. See Sustainable Grovvth lnitiative Comm. v. Jumpers, Ltd. Liab. Co.,

122 Nev. 53,71-72,128 P.3d 452,465 (2006). The Court has also recognized that

legislature has inherent police power that may be exercised for the preservation

improvement of public health, safety, morats and generat welfare. State v. E,

Judicial Dist. court,101 Nev. 659, 663, 7og p.2d 1022, 1o2s (1ggs). ,,ln exercising

police powers, the legislature may, where public interest demands, define and decla
11
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public offenses, although the effect is to restrict or regurate the use and enjoyment

private Property." /d-

Adopting ELVIN FRED's rationale woutd require overturning all other

that effect property unless there is a specific abrogation of the inalienable rights

ordelegationofauthoritytothelegislatureintheNevadaconstitution.Thiswould

an absurd result. The inalienable rights language cannot reasonably be interpreted

an unfettered right to property without interference by the government' This i

especiaily true because the Nevada supreme court has upherd the constitutionality

Nevada,s forfeiture statutes. The Motion fairs to demonstrate that this court should

ignore setfled precedent and impose such a broad apprication of the inalienable rig

clause.

tll. Gonclusion

For all these reasons, lhe Motion should be denied in its entirety and ELVIN

FRED should be ordered to answer the First Amended complaint for Forfeiture'

CARSON CITY DISTRICT ATTORNEY

Nevada Bar No.6870
BENJAMIN R. JOHNSON
Senior DePutY District AttorneY
Nevada Bar No. 10632

885 East Musser Street
Suite 2030
Carson CitY, Nevada 89701
T: 775.887.2070
F: 775.887.2129
E-mail: iwoodbury@carson.orq

biohnson@carson-orq
Representing Plaintiff

12

District AttorneY
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CERTTFICATE OF SERVICE

I certify that I am an employee of the Office of the Carson City District Attorney, and

that on tnis S$ day of August, 2022,1 served a true and correct copy of the foregoing

PLAINTIFF'S OPPOSITION TO CLAIMANT ELVIN FRED'S MOTION TO DISMISS TRI'
\

NET'S CIVIL FORFEITURE COMPLAINT via electronic mail and by first class mai! to the

following:

John A. Fortin, Esq.
McDonald Carano, LLP
23OO West Sahara Avenue, Suite 1200
Las Vegas, NV 89102
E-MAI L: ifortin@mcdonaldcarano.com
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CARSN CIry DISTRICT ATTORNEY
JASON D. WOODBURY
District Attorney
Bar No.6870
BENJAM!N R. JOHNSON
Senior Deputy District AttorneY
Nevada Bar No. 10632
885 East Musser Street
Suite 2030

'ff"jElEtsSpN

Carson City, Nevada 89701
T: 775.887.2070
F: 775.887.2129
E-mail: iwoodburv@carson.orq

biohnson@carson.oro
Representing Plaintiff

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

Case No.

Dept. No.

-,-..1;Y

15 0C 00074 1B

2

3587 Desatoya Drive, Carson City, Nevada
89701, more particularly described as all
that certain parcel of land situate in the City
of Carson City, County of Carson City and
State of Nevada, being known and
designated as follows: Parcel N-33 as
shown on Parcel Map No. 1704 for Stanton
Park Development, lnc., filed in the office of
the Recorder of Carson City, Nevada on
August 11, 1989 as File No. 89253, Carson
City Assessor's Parcel Number: 010-443-1 1 .

NOTICE OF ENTRY OF ORDER

TO: ALL INTERESTED PARTIES:

PLEASE TAKE NOTICE that on September 20, 2022, the above-captioned Court

entered an Order Denying Claimant Elvin Fred's Motion to Dismiss Tri'Net's Civil Forfeiture

Complaint. A copy of said Order is attached hereto.

DATED tnirA+-day of Septembe r,2a22.

JASON D. WOODBUR
District Attorney

BE

Y

/{.By:

Senior Deputy District
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CERTIFICATE OF SERVICE

I certify that t am an employee of the Office of the Carson City District Attorney, and

that on tfris A\* day of Septembe r,2022,1 served a true and correct copy of the foregoing

NOTICE OF ENTRY OF ORDER via electronic mail to the following:

John A. Fortin, Esq.
McDonald Carano, LLP
E-MAI L: ifortin@mcdonaldcarano. com
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FIRST JUDIGIAL DlsTRlcT C99RT oF NEVADA

CARSON CITY

3587 DesatoYa Drtve, Carsol G.itY'

r.rlrlJ" s97b1' more particularly. .,
;;#GJa" arithat certain p?rcel of land

;'il;i;i" ttr" cttY of carson citY' countY

"icr6on 
CitY aird State of Nevada'

Ling k"o*n ind designated as.follows:
pri iirdg3 as shown-on Parcel Map No'

i;Mf"iSt nton Park Development' lnc"

nfuOin tn" ofrce of the Recorderoj 
-

6""ir-Citv, Nevada on August 11' 1989

,i Fn. No. agzsg, carson ci$
;;;;; F"t"tf Number: ol0b443-11

23

24

25

CiUrl-ronrEru RE coiiPl-AlNr

Thismatter@mesbeforetheCourtonClaimantEtvinFredsMotionto

In.Nefs Civit Fofieiturc Complaint (Motion\ filed on July 15, 2022. The Plaintiff

ttsPlaintitrsoppositiontoCtaimantENinFrcd,sMotiontoDismnsTri-Nefs

Forfeiture bmptainton August 26,2022' This court' having reviewed pleadings

issuespresentedandbeingfuIlyadvisedonthepremises,HEREBYDEN|ES

Mation.

ill

ill

EYgJ

Case No.: 15 OC 00074 18

Dept. No.:2
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A. UnderlYing Facts

AcceptingallPlaintiffsallegationsandinferen@saStrue,theCourtaccepts

following factualbackground in reviewing the Motion'

Thesubjectpropertyinthismatterisaresidencelocatedat35ST

Drive in Garson city (Desatoya residene) . Firct Am' compt' for Fortefture at tl2 (Mar

22,2022).BetweenFebruary13andMarchlg,20lS,ELVINFREDowned

occupiedtheDesatoyaresidence'td.atflg.Duringthattime,anindividual

JamesTitowasadrugsellerinCarsonCity.td.atllllg.2l.ELVINFREDwasMr

Tito,s supplier, using the Desatoya residence to store, conceal' and protect the d

that Mr. Tito sotd and to collec,t a cut of the proceeds resulting from Mr Tito's

td.

onFebruary13,zols,Mr.Titoagreedtosellnearlyanounce

methamphetamine to a TRI NET confidential source for $700' ld' atfl10' T

metwithMr.Titoandgavehim$T00.td.Mr.TitothenwenttotheDesatoya

and went inside for a brief period. Id. He then met again with the source and

him with 27 grams of methamphetamine. ld- These circumstancs strongly

the reasonable inference that Mr. Tito acquired the methamphetamine ftom EL'

FRED inside the Desatoya residence' ld' al[l11'

on February 19, 2015,Mr. Tito agreed to sellthe source nearly an ounce

a half of methamphetamine ftorn ELVIN FRED for $1,000' 
'd' 

at tl12' After ag

tothetransaction,Mr.TitocontactedELV|NFREDandthenwenttothe

residenceandagainwentinsideforabriefperiod.td.HeandELVINFRED

fromtheDesatoyaResidence'andMr.Titolefttomeetwiththesource.Id.
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that meeting Mr. Tito provided the sour@ with approximately 41'2 grams

methamphetamine.td.Thesecircumstancesstronglysupportthe

inference that Mr. Tito acquired the methamphetamine for the February 19

fromELV|NFREDinsidetheDesatoyaresidence.Id.at.l|13.

onMarchl2,zols,thesourcemadealTangementswithMr.Titolora

transaction, this time for the sale of nearly an ounce of methamphetamine for $900

Id.atfll4.lnpreparationforthetransaction,Mr.TitoagaincontactedELVINF

andmetwithhiminsidetheDesatoyaResidence.td.Thereafter,Mr.Titometwith

source and provided the sour@ with 27'5 grarns of methamphetamine' ld' Th

circumstances strongly support the reasonable inference that Mr' Tito acquired

2T.SgrrmsofmethamphetaminefromELV|NFREDinsidetheDesatoyaresEel

Id.atfll5.Additionally,aweeklater,$300ofthe$900utilized..o:'T'u

methamphetiamine was discovered atthe Desatoya residence' td' alffito' ta'

on March 19,za1s,well over a quarter pound of methamphetamine' 150'

grams, was located inside the Desatoya residence ' td' at1117' $5'090 in cunenry

foundintheresidenceaswell.td.atllls.Alsointheresidencewerenumerousil

associated with drug activity, including marijuana, digital scales, packaging

firearms, and documents reflecting payments and amounts owed fordrug fiansa(

Id.atlllg.Alltheitemsdiscovered,togetherwiththecircumstancesofthe

transactionsdiscussedabove,stronglysupportthereasonableinferencethatEL

FRED was substantially and directly involved in significant drug acrtivities in cat

city, using the Desatoya residence as an essentiar instrumentarity in those activities'

B. Associated Criminat Proceedings Against ELVIN FRED

Asaresultofhisconduct,ELV|NFREDwaschargedwithTraffickingin

SchedulelControlledSubstanceWeighing2SGramsorMore,aCategoryAfelo
3
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under NRS 453.3385(3) at the time- td. at fl20' He admitted that he was guilty of

charge, and he was latersentenced ' ld' atfffi20-23'

c. Forfeiture Proceedings Against Desatoya Residence

ThependingforfeitureproceedingswereinitiatedonApritl,aals,withthe

of acomplaintforFoffeiturcand recording of a Notice of Lis Pendenson the Desatoya

residence.ComptaintforFoieiturc(Apr.1,2015);Noticeoft.:rsPendens(Apr.1,

2015).TheComplaintallegd,.ELvlNFREDistheownerofthe[DesatoyaResidence

and the claimant in this action as defined by NRS 179'1158'" complaintfor

at1[4.The@mptafnffurtheralleged,*Uponinformationandbelief,Plaintiffhas

knowledge and no reason to believe that any person or entity other than ELVIN FF

has any ownership interest in the Property'" Id' at1l5'

As indicated in the Molion,ELVlN FRED was served with the Complaintand

summons on April 3' Summons (Apr' 3' 2015)' No answer or response to

complaintwas filed by ELVIN FRED or anyone etse purporting to be a claimant to the

Desatoya residence. As a result, a defaultiudgmentwas entered' DefauftJ' (Jan' 4

2019);AmendedDefaultJ.(May8,2019).ThatdefaultjudgmentwassuDsequ

set aside. order setting Aside Defautt J-(Mar. g, 2022). on March 22' 2022' lhe

Amended @mptaintfor Forfeiture was filed' F/rsf Am' compt' for Foffeiture'

lL 9lscussion

A. Standard of Review

AmotiontodismissunderNRCPl2(bX5)".issubjecttoarigorousstandard

review... '' Buzz Stew, LLC, CW of N; Las Vegas' 124 Nev' 224' 227 ' 181 P'3d 670

672(Nev.2008){guotingsepufv'Lacayo'122Nev'499'501'122Nev'499'134P

733'734(Nev.2006)).Areviewingcourtisrequiredtoacceptalltheplaintiffs

ailegations as true and drawalr inferences in favor of the praintiffs position. Buzz stew

4
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124 Nev. at228,181 P,3d at672(citing Blackjack Bondingv. Las Vegas frlun. Ct.,11

Nev.1213,1217,14P.3d1275,1278(Nev.2000).Dismissalofacomplaint

appropriat e onlyif the court is satisfied 'beyond a doubt" that the plaintiff "could prov€

no set of facts" which would entitle plaintiff to relief' Buzz stew' 124 Nev' a1228 n'6

181P.3dat672n.6(ourpdorcaseshavenotbeencompletelyconsistentinapp

the standard of review forfailure to state a claim upon which relief can be granted'

appropriatestandardrequiresashowingbeyondadoubt.Totheextentthese

required a showing of proof beyond a reasonable doubt' they are disavowed'" (cl

to disavowed cases omifred))'

B. civil Forfeiturc of the 35g7 Desatoya Residence Does Notviolate
- 

Nevada's Double JeoPardY Glause

TheMotionarguesthatthisCourtshoulddismisstheFirstAmended

becauseitconstitutesanadditionalpenaltyagainstELVINFREDinviolation

Nevada,sdoublejeopardyclause.Motionat$lVA.ButtheMotionoverlooksNevi

SupremeCourtprecedentthatisdirectlycontrarytotheargumentspresented.

"TheDoubbJeopardyClauseoftheFifthAmendmenttotheUnited

constitutionprovidesthatnopersonshall.besubjectforthesameoffencetobe

putinjeopardyoflifeorlimb"'Jacksonv'State'128Nev'598'604'291P'3d

en:78{zolzl.Theprotec.tionappliestothestatesthroughthe

Amendment to the u.s. constitution and is additionally guaranteed by article 1' s I

theNevadaconstitution.td.Nevada,sdoublejeopardyclausestates:"Noperson

be subject to be twice put in jeopardy for the same offense'' Nev' coruSr' art' 1' $ 8'

Becauseasingleactcanviolatemorethanonecriminalstatute,doublej

analysisdetermineswhetheradefendantcanbeprosecutedand

cumulatively when elements of two criminal statutes are met' Jackson' 128 Nev'

5

1274
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; ll 

-' ' ' - 
,rr,* FRED asks this court to appry a test announced in Brocr<hurger v'

" 
ll"r*r. ,* u.r. 2gg (1932) and find that NRS 453-301 as appried constitutes oor

; lff;";ll. *r*o, ^r, r,ne Motions reriance on Btoct<burser and review of

^aGa !tAa,

; lffi;r understanding of 
.forfeiture, in Nevada is notappricabte in this case beca

a ll;;;test is used to determine whether two criminar statutes penalize

t .to.t P ?

; ll""*;";* constirure doubre ieopardv- Jac*son,128 Nev' at 604' zel P'3d

a lltzzs.'

; ll 
''' 

The Motioncondudesthatthefirsttwo 
prongs of Brockbugerare met

,; ll*" "*;;;;rre 
of the Desatova propertvwas a separate "proceeding'based on

.,; ll"rr*;;;;;* criminarorfiense and therefore the onrv rear issue is whetherrorrei

Italiaa 
"a\li

; lft;"- " 
,punirt,menf. Motionat 4. To reach this concrusion, the Motion revl

; 1ffi";"*uor"rne court decisions regarding mining contracts to demonstra*

-r :^^..^ ia ll

;; ll;;; were historica$y disfavored . Motionat 6. But the forfeirures at issue rn

;; ll;;;*nt ""tu"r 
and did not invorve civir forfeiture of propefi used to fa

n^ ll" crime, as occurred in this case'

;; ll Furthermore, the Nevada supreme court has crarified that the proper

ll["J:::::';:i:1ffi ;':JT,x";::TT:#::TI::ffi':;
---L,i^a I I

; llJ,,o ston v. washoe county,l14 Nev. 306, e56 p-zd 84 (19e8) (apprving ur

;; ll;;:*," "*u 
forfeiture case). tn tJrcery,the U.s. supreme courr reversed

;, lffi;; *"* from the sixth circuit and Ninth circuit court of Appeals that

* 
llr*',T,,1, ?i#1;ffi!'F^llfflffi;:Tfi:' E;;;i;;;;;;iJio oetermine whether separate

25 llexist for double jeopardy purposes" '11' 6
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doublejeopardyprohibitsthegovemmentfromprosecutingadefendantforacrimfi

offense and also forfeiting their property in a separate cMl proceeding' ursery' 518

271.TheU.$.SupremeGourtheldthatthosespecificcivilforfeituresand

forteftures generaV"do not constihlte 'punishment' for the purposes of the Dt

JeoPardY Clause'" ld'

TheUrseryCourtimplementedatwo-steptestforanallBingcivilin

forfeitures. First, there mustbe an examination of legislative intentto as@rtain

the stattrte was intended to be irvil or criminal. td. a1277 .,lf this examination (

alegislativeintenttocreatecivilinrcmforteftureproceedings,apresumption

estrabrished that the forfeiture is not subject to doubte ieopardy." Levingdon v' wast

cty.,114Nev.306,308,956P.2dfy.,86(199s)(oitingLlrsery,518U.s.at289n.3).

The second part of the test analyzes whether the proceedings are'so punitive in fad

as to fdemonstrate! thattheforfeiture proceeding[st may not legitimately be v'rewed

civil in natlre, despite legislative intent to the contrary'" Levingston' 114 Nev' at 3t

09,956P.2dat86(citationandintemalquotationmarksomitted).

Thellrcerycourtobservedthatrnremcivilforfeitureisaremedialcivil

thatisdistinctftompotentiallypunitiveinperconampenattiessuchas

fines and therefore do not constitute a punishment under double ieopardy' llrcery'51

al2Ts.lnoneofthecasesreviewedbylJrsery'acivitforfeitureproceeding

brought against a house that had been used for several years to facilitate

processinganddistributionofacontrolledsubstane.td.at?Tl.lnupholding

forfeiture, the Suprenre Court found that it was clear that Congress intended

to be civilproceedings' Id' at 289'

Underthesecondprong,thecourtac*nowledgedthatalthoughcertain

ofaforfeituremayappearpunitive,theyserveimportantnonpunitivegoalsof
7
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thatpropertyisnotusedforillegalpuPoses.ld.al2g0.Thisincludespreventing

building from being furtrer used to sell narcotics' ld' ln Levingston' acivil forfeiture

filedonahousethathadbeenusedtoeffectuatethesaleofdrugs.Levingstonv.

Washoecty.by&ThroughtheSheriffofWashoecty.,112Nev.479,481,916P

163, 165 (1996). The house was seized pursuant to NRS 453'301(8) which makes

property subject to forfeiture if an owner or tenant uses the property to facilitate a crim

relating to the possession, sale, and trafficking in controlled substances' ld' at483' 91

P.2d at 166.

TheNevadaSupremeCourtinitiallyhetdthattheforfeiturewaspunitive.Id.

4gg,916 P.2d at 169. After lJrserywas decided the Nevada supreme court

its previous decision and herd that Nevada,s forfeiture statutes are not criminar

nature and that there is no clear proof that the statutory scheme is so punitive in

as to render it invalid- Levingston v. washoe cty', 114 Nev' 306' 310-1 1 ' 956 P '2d u'

87(1998)(Levingston/f).tnt-evingstonll,theNevadaSupremeCourtadopted

urseryanalysis and upheld the forfeiture of a house against a double jeopardy

ld. The court acknowledged that chapter 179 applies the rules of civil procedure

forfeiture actions, identiftes the partbs as ptaintiff and claimant' provides that

proceeding is in rcmand establishes the burden of proof as preponderance of

evidence, not beyond a reasonable doubt. td. a1310, 956 P'2d at 87' lt is clear

legislature intended Nevada's forfeiture stratutes to be civil' not criminal' in

proceedings. ld.

underthe second prong, the Levingston lt courtfound no proof that Nevada

statutory forfeiture proceedings are so punitive as to render them criminal in nature

"[Ftorfeiture encourages property owners to responsibly manage their property and

ensures that owners wi, not permit *regar activities on or in that property.' ld. at311,
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956 P.2d at 87 ("The forfeiture served non-punitive goals' lt prevented the further

use of the house, thereby ensuring that the house would not be used again for

purposes and that [the defendants] particularly would not profit fiom illega! conduct'")'

The Court also pointed out that proceeds ftom civil forfeiture actions go toward

prevention and help defiay the cost of court proceedings and law enforcement' Id'

The Motion argues that NRS 453'301, as applied to ELVIN FRED'

Nevada,s Double Jeopardy clause. ln doing so, ELVIN FRED attemptS tO

Nevada,s double jeopardy clause found in art- 1, S 8 of the Nevada constitution

thedoublejeopardydausefoundintheFifthAmendmenttotheU.S.

Motionat 3. But the language in both double ieopardy clauses is nearly identica!

ELVIN FRED fails to establish how the outcome of the case would be different

art. 1, $ 8 of Nevada's constitution'

NRS 453.301 authorizes forfeiture of instrumentalities used to commit crimes,

but the process utilized is the one outlined in NRS Chapter 179' Claimant ELVIN

has failed to demonstrate that Levingsfon lt does not apply to NRS 453-301.

the forfeiture of the Desatoya residence pursuant to NRS 453'301 is not criminal

nature. There is no logical reason to betieve that the Levingston analysis would

underthe Nevada mnstitution ratherthan the Fifth Amendment. The facts in this

are nearly indistinguishable from Levingston and Levingston /l in which the

supreme court upheld a forfeiture pursuant to NRS 453.301 and concluded there

no double jeopardy. Therefore, the Motion must be denied.

C. Nevada's lnalienable Rights Clause Does Not Shield the Property

Foreclosurc

ELVIN FRED next argues that NRS 453-301 and forfeiture of the

residence violates the inatienable rights clause of the Nevada Constitution and
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dismissal of the First Amended complaint' Motion at 8-10' The Motion argues

there is no carve out for in the Nevada constitution for forfeitures and therefore

inalienabre rights crause prohibits the Legisrature for enacting any statutes contrary

thatright.Motionatg.TheargumentcitesotherarticlesintheNevada

whichautfrorZeeminentdomainandtaxationandtheabsenceofany

abrogatingordelegatingtherighttoforfeituresinNRs453.30l.

ELVINFREDreliesinpartonarecentdecisionbytheNevadaSupreme

that to create a pubric poricy exception to aflow civir forfeitures of properties prote

underahomesteaddeclaration,Aguinev.ElkoCnty.Sheritrsoffice,sosP.3d

(Nev.2o22|.ButthehomesteadexemptionclauseinNevada,sconstitutionexprl

definesthescopeofitsprotec.tions,stating"ahomestead...shallbeexempt

forcedsaleunderanyprocessoftaw.,Nw.Coxsr.art.4,s30.Theinalienablerig

language in article 1 on the other hand does not spell out such broad protections

property.ltdoesnotexpresslyprotectproperlyfromallinfringementorexemptitfr

forfeiture. Had that been the intent, the framers could have inctuded broad

similartotheprotectionsaffordedtohomesteadproperly.

lndeed,thereareotherwaysthatthelegislaturehasimposedlimitson

rights without a specific carve out in the Nevada constitution' For example' Nevada

constihrtion does not have a specific deregation of authority regarding zoning laws, bt

the Nevada supreme court has repeatedly upheld zoning provisions and restrictions

on properly use. see sustainable Grovvth tnitiative comm' v' Jumperc' Ltd' uab' co"

122 Nev. sg,71-72,12sp.gd4s2,46s(2006). The court has also recognized that

legislature has inherent police power that may be exercised for the preservation

improvementofpublichealth,safety,moratsandgeneralwelfare.Sfafev.b'lgl

Judiciat Dist. @utt,101 Nev. 658, 663, 7O8P'2d 1022' 1025 (1985)' "ln exercising

10
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, llor,* powers, the regisrature may, where public interest demands, define and decra

; ll;;;;;;r, anhoush the effect is to restricr or resurate the use and enjovment

g llprivate ProPefi'' ld'

; ll' 
- 

oo*.n ELV'N FRED's rationare wourd require overtuming a* other

; ll"" ; properry unress there is a specific abrogation of the inarienable rights clar

. ll ;;; ot r,rrt ontv to the regisrature in the Nevada constitution- rhis would

:-a^nra+aa

; ffi ;;;;- rhe inarienabte rishts tanguage cannot reasonablv be interpreted

; ffi;; right to properry without interference bv the govemrnent' This

.^ri*. rlianalilt

,: H** *ffi rJTffi:;:;::r:::.:-J'T';::ffH
- r: ---t^l^ rial

;; Iffi.* r*dentand impose sueh a broad apprication of the inatienable

12 Ilclause.
lll. Conclueion

13il

,; ll For a[ thee reasons, rr rs HEREBY oRDERED that the Motion'o,

,l llrrr,- FRED is ordered to answer or otherwise respond to the Fftsf

rcllco*pnntfor Forte'iturcw|lin T.d?vzof 
the date of this order'

; ll*"'"" J;/toh; loPo;A

-ll H:#'tr*J#

18

19

21
IN R.

zzll S"nlot DepW Disfic'tAttoTey-'- ll il;'Eltt r'r'iter Street' Suite 2030

23 ll c"Lon crty, Nevada 89701

*ll ;;1,;jf#r,nors
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