IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed
Dec 05 2022 02:53 PM
Elizabeth A. Brown

BRIAN KERRY O'KEEFE, Clerk of Supreme Court
Appellant(s), Case No: A-20-820374-W
Related Case 08C250630
Docket No: 85610
VS.
THE STATE OF NEVADA,
Respondent(s),

RECORD ON APPEAL

ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT
BRIAN O'KEEFE #90244, STEVEN B. WOLFSON,
PROPER PERSON DISTRICT ATTORNEY

1200 PRISON RD. 200 LEWIS AVE.

LOVELOCK, NV 89419 LAS VEGAS, NV 89155-2212

Docket 85610 Document 2022-38139



A-20-820374-W  Brian O'Keefe, Plaintiff(s) vs. Nevada State of, Defendant(s)

INDEX
VOLUME: PAGE NUMBER:
1 1-133




A-20-820374-W

VOL

DATE

8/28/2020

8/28/2020

12/5/2022

12/5/2022
8/28/2020

12/30/2020

1/7/2021

9/23/2020

9/23/2020
12/8/2020
12/8/2020
12/8/2020

Brian O'Keefe, Plaintiff (s)

Nevada State of, Defendant(s)

INDEX

PLEADING

Application to Proceed in Forma Pauperis
(Confidential)

Certificate of Inmate's Institutional Account
(Confidential)

Certification of Copy and Transmittal of
Record

District Court Minutes

Ex Parte - Motion for Appointment of
Counsel - (Covid-19)

Memorandum of Points and Authorities in
Support of Petition Where this Court Must
Recognize Law of First Appeal Where State
Made Judicial Admission of Self Defense
Claim and Failed the Burden of Proof by
Res Judicata

Motion for Leave of Court for
Supplemental Point with Authorities
Supporting Petition Where True Purpose of
Remand was Reexamination Where Failure
of Proof on a Theory That Holds Equal
Culpability to Any Remaining Theory by
Due Process *(See Attached Exhibit 1 and
Affidavit.)

Motion to Compel and for Clarification
Requesting Court to Issue Order for Clerk
of Court to File as Complaint and Serve to
All Appropriate Parties; Hearing Requested

Notice of Hearing
Notice of Hearing
Notice of Hearing

Notice of Motion

PAGE
NUMBER :

52-53

54 - 54

132 -133
49 -51

97 -108

109 - 119

57-61

62 - 62
73 -73
93 -93
63 - 64



A-20-820374-W

VOL

1

1
1

1

1

DATE

12/8/2020

12/12/2020
8/28/2020

12/8/2020

1/11/2021

8/28/2020

Brian O'Keefe, Plaintiff (s)
vs.
Nevada State of, Defendant(s)

INDEX

PLEADING

Notice of Motion and Plaintiff's Motion
Requesting Plaintiff to be Advised of This
Court's Decision of Hearing Held October
27,2020 at 8:30 AM; Hearing Requested

Order

Petition to Establish Factual Innocence
Based on New Evidence Supporting Claim
of Factual Innocence Where Attorney
General's Judicial Admission Means
Intended Felony Devoid Resulting in Actual
Innocence of Implied Malice; In the Matter
of Case No. C250630 - NRS 34.960(9);
Hearing Requested

Plaintiff's Motion for Declaratory Judgment
Pertaining to Rights Affected by NRS
174.085 Subsequent Order of Reversal and
Remand as Law of Case and Another
Information Charging Included Offense
(*See A.] NRS 30.040, Two Questions at 4-
5.); Hearing Requested

Unfiled Document(s) - Default Department
Memo w/Copy of Unfiled Motion for Leave
of Court for Supplemental Point with
Authorities Supporting Petition Where True
Purpose of Remand was Reexamination
Where Failure of Proof on a Theory that
Holds Equal Culpability to Any Remaining
Theory by Due Process *(See Attached
Exhibit 1 and Affidavit.) (Vexatious Notice
Fwd to DC17 re: 12-08-2020 Submission)

Unfiled Document(s) - Order Appointing
Counsel (Forwarded to Department for
Review)

PAGE
NUMBER :

65-72

74 - 92

120 - 131

56 - 56



A-20-820374-W Brian O'Keefe, Plaintiff (s)

VOL

vs.
Nevada State of, Defendant(s)

INDEX
DATE PLEADING PAGE
NUMBER :
8/28/2020 Unsigned Document(s) - Order to Proceed 55-55

in Forma Pauperis (Forwarded to
Department for Review) (Confidential)



P

LCCLL FORM 24 014

RECEIVEDS
JUL 30 209

~

Electronically Filed
08/28/2020 :
1 Fers _[ 'Qb@ CLERK OF THE COURT
Briga Kewry O°K. t_gp244
2 {|Lovelock Correctional Cenmter
11200 Prison Road
3 Lovelock, Nevada 89419
41\ pra bt/ fotitioget In Pro Se
5[ B £ @"A/:% Safel Ths 2oz,
?(,,.g«u;mL#o s 208165 .
61| IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 IN AND FOR THE COUNTY OF CLARK
8 7': x Kk % %
| _Brun_Kekgy (OKeere , ; :
10 | ?/Z/ZIL/AA s ) Case No. ﬂ‘&Q—a&QS')L/—(,U
)
11 -vs— ) Dept. No.
. )
12| 77 sz oF NEVADA s ) - HEARING REQUESTED
) :
13 Detendats . ;
14
Petimod % ESTABUSH FACTuaL INNoCENCE
15 BaseD oN NeW EVIDEME SUPPRTING CLAid oF
FACTUM. LINOCENCE WHERE ATiRNEY CENcRAL'S
16 Sy DML S5 10\ MEANS INTENDED Fewn Y DEYOID
17  RESULTING IN ACTudl INNDCENCE oF fMPLIED MAUCE
18 _IN THE MATTER OF CASE NO. C250630 - NRS 24560 (4)
19 (}"’UBS‘WNWVE Q’G/ﬁ’}] = New (o provides ?'1«%7‘(2[70( [ Beort Y ;ﬂlL?mf’j; ?ﬁﬁf‘i-@-i[—f%ﬁ
201l £ g:lmgple??cy Frrsuat gen lanl ?’”’””é} : 97//}/ 1,201 C&M&E'
21|| (see Exwisrr 1) Ay e Nevada z{egz}/w/we, i 4K @/é@é Becunes e@"{/“%
22 || porsuant Moz st.5e0 (5), by presentaty of sess ancl dterert premd et
23 ey;clen(}ei 7‘0 eY%d.l(/(a:% A/}/ Gé‘llf;/{ o)i 747&/43// ;/MO ceate where I9 .d *‘é”a—e
24 /’Z@%ﬁ’ 6}A /3“/) %é‘w{é/;/ d(”ﬂf}g/bf@’ l{)/“% 47%’71?/ Q?Ae/‘elémc/
28 Aty 3 Court by aneint 4 faotial Seccace, Faoel o
o) . e
25@3! Je,’/;wﬁ»:i and lasd a?A entorcenent 07A Due %.Of‘eff 67A (o WZ ﬁ’aﬁﬂ/
[~ . - s - @ ”
23 v@ﬁﬁ( 7/2,;,%;%% ;@%g Prom maptest /@eﬁ%@é osused l?/ externd
' ’ - € I - S I . g
B hrces. Nhreow! 4 niSeaT e ot “(ufice ensts War/w/g 2 _feq g -
d &
L ZEE AErduT; M&z@f@; Mes” 3tqw, (et Servere may "f/‘f@édf’%ﬂi)
INVOKE  CHSTRY v+ ui D STHTES 54011/13« T 37 @D crf%f@ Haaey v &m{‘,%%ugsm ( L’fi)



LCC LI FORM 34.018

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

- 4 9 .
AFFIDAVIT OF ;éﬂp,z,,, /{e [%[ O {g%’, #’%Z#
STATE OF NEVADA ) Terruged T ESTABLSH FHCTAL  I40CEAICE

)SS:
COUNTY OF FERSHMING ) N THE YTEC oF CAIMu4E e Ao, ogezsot3o
= _

I, ‘ZFIM f) ,/{(’6)4 . the undersigned, do hereby swear that all the

following statements are true and correct, to the best of my own knowledge and of my

own volition.
<
l. My name is j§£1£4 .GD Kj;f% ,

2. I am over 18 years of age, I reside at Lovelock Correctional Center, 1200

Prison Road, Lovelock, Nevada 89419. I am fully competent to make this -

affidavit and I have personal knowlédge of the facts stated herein.
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I declare under penalty of perjury that the foregoing is true and correct, and

that this document is executed without benefit of a notary pursuant to NRS 208.165

and/or 28 U.S.C.A § 1746 as I am a Prisoner to state custody.
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I do certify that I mailed a true and correct copy of the
foregoing _ refdim  do  ESABUKH " Bhemum " INMOCERG s e %~

to the below address(es) on this 2‘7({/( day of ﬁg ,

20 2 , by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5 (b) :-@pgya’ iy Abo. 232777/
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(,UV\‘iﬁ’C( /\./<ng/¢ B Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

(:PZ;:/:/// In Pro Se

AFFIRMATTION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding
2 {éﬂﬁ L C¥hil qucaéqf/ Jpnscens filed in

District Court Case No. does not cecntain the

social security number of any person.

Dated this ZZ& day of d{/{Y ,, 20 20 .
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S I ?ﬂ,,,; O [ee

/{)/7“,7)# In Pro Se

12




- EXHIBIT ¢

@/4%74,, ;24 Saared N 34900

76 ANKF 3£.990

[P/e MscGhatly o % 1, Zo(9
€y

. (PKO@UK@ a/ez // é) Zo2.0

~ EXHIBIT



IIBQ@%B‘U @ NRS: CHAPTER 34 - WRITS; PETITION TO ESTABLISH FACTUAL INNOCENCE

NRS 34.900 Definitions. As used in NRS 34.900 to 34.990, inclusive, unless the context otherwise requires, the words and
terms defined in NRS 34.910, 34.920 and 34.930 have the meanings ascribed to them in those sections.
(Added to NRS by 2019, 2976) i

NRS 34.910 “Bona fide issue of factual innocence” defined. “Bona fide issue of factual innocence” means that newly
discovered evidence presented by the petitioner, if credible, would clearly establish the factual inmocence of the petitioner.
(Added to NRS by 2019, 2977)

NRS 34.920 “Factual innocence” defined. “Factual innocence” means that a person did not:
1. Engage in the conduct for which he or she was convicted;
2. FEngage in conduct constituting a lesser included or inchoate offense of the crime for which he or she was convicted,
3. Commit any other crime arising out of or reasonably connected to the facts supporting the indictment or information upon
which he or she was convicted; and

4. Commit the conduct charged by the State under any theory of criminal liability alleged in the indictment or information.
(Added to NRS by 2019, 2977)

NRS 34,930 “Newly discovered evidence” defined. “Newly discovered evidence” means evidence that was not available to a
petitioner at trial or during the resolution by the trial court of any motien to withdraw a guilty plea or motion for new trial and which is
material to the determination of the issue of factual immocence, including, without limitation:

1. Evidence that was discovered before or during the applicable period for any direct appeal or postconyjiction petition for a writ
of habeas corpus pursuant to this chapter that served in whole or in part as the basis to vacate or reverse the petitioner’s conviction,

2. Evidence that sugports the claims within a postconviction petition for a writ of habeas corpus that is pending at the time of the
court’s determination of factual mnocence pursuant to NRS 34.900 to 34.990, inclusive; or

3. Relevant forensic scientific evidence, other than the expert opinion of a psychologist, psychiatrist or otber mental health
professional, that was not available at the time of trial or during the resolution by the trial court of any motion to withdraw a guilty plea
or motion for new trial, or that indermines materially forensic scientific evidence presented at trial. Forensic scientific evidence is
considered to be undermined if new research or information exists that repudiates the foundational validity of scientific evidence or
testimony or the applied validity of a scientific method or technique. As used in this subsection:

(a) “Applied vdlidity” means the reliability of a scientific method or technique in practice.

_(b) *Foundational validity” means the reliability of a scientific method to be repeatable, reproducible and accurate in a scientific
setting.

(Added to NRS by 2019, 2977)

NRS 34.940 Determination of when evidence is “material.” For the purposes of NRS 34.900 to 34.990, inclusive, evidence
is “material” if the evidence establisbes a reasonable probability of a different outcome.
(Added to NRS by 2019, 2977)

NRS 34.950 Claim of factual innocence is separate from state habeas claim, Any claim of factual innocence that is made
pursuant to NRS 34.900 to 34.990, inclusive, is separate from any state habeas claim that alleges a fundamental miscarriage of justice
to excuse procedural or time limitations pursuant to NRS 34.726 or 34.810.

(Added to NRS by 2019, 2977)

NRS 34.960 Filing of petition; notice and copy of petition to be served on district attorney and Attormey Gemeral;
contents; review by court; grounds for dismissal; explanation of decision by court; preservation of evidence; proceedings
governed by Nevada Rules of Civil Procedure.

1. At any time after the expiration of the period during which a motion for 2 new trial based on nevwly discovered evidence may
be made pursuant to NRS 176.515, a person who has been convicted of a felony may petition the district coust in the county in which
the person was convicted for a hearing to establish the factual innocence of the person based on newly discovered evidence. A person
who files a petition pursuant to this subsection shall serve notice and a copy of the petition upon the district attomey of the county in
which the conviction was obtained and the Attorney General

2. A petition filed pursuant to subsection 1 must contain an assertion of factual innocence under oath by the petitioner and must
aver, with supporting affidavits or other credible documents, that:

) (a) Newly discovered evidence exists that is specifically identified and, if credible, establishes a bona fide issue of factual
innocence;
() The newly discovered evidence identified by the petitioner:
(1) Establishes innocence and is material to the case and the determination of factual innocence;
(2) Is not merely cumulative of evidence that was known, is not reliant solely upon recantation of testimony by a witness
against the petitioner and is not merely impeachment evidence; and
(3) Is distinguishable from any claims made in any previous petitions;

(c) If some or all of the newly discovered evidence alleged in the petition is a biological specimen, that a genetic marker analysis

was performed pursuant to NRS 176.0918, 176.09183 and 176.09187 and the results were favorable to the petitioner; and

(d) When viewed with all other evidence in the case, regardless of whether such evidence was admitted during trial, the newly
discovered evidence demonstrates the factual innocence of the petitioner.

3. In addition to the requirements set forth in subsection 2, a petition filed pursuant to subsection 1 must also assert that:

(a) Neither the petitioner nor the petitioner’s counsel knew of the newly discovered evidence at the time of trial or sentencing or in
time to include the evidence in any previously filed post-trial motion or postconviction petition, and the evidence could not bave been
discovered by the petitioner or the petitioner’s counsel through the exercise of reasonable diligence; or

(b) A court has found ineffective assistance of counsel for failing to exercise reasonable diligence in uncovering the newly
discovered evidence. . .
4. The court shall review the petition and determine whether the petition satisfies the requirements of subsection 2. If the court
determines that the petition: _
(a) Does not meet the requirements of subsection 2, the court shall dismiss the petition without prejudice, state the basis for the
dismissal and send notice of the dismissal to the petitioner, the district attorney and the Attorney General. '

(b) Meets the requirements of subsection 2, the court shall determine whether the petition satisfies the requirements of subsection

3. If the court determines that the petition does not meet the requirements of subsection 3, the court may:

https://www.leg.state.nv.us/NRS/NRS-034.htmi#NRS0345ec010 18/20
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(1) Dismiss the petition without prejudice, state the basis for the dismissal and send notice of the dismissal to the petitioner,
the district attorney and the Attorey General; or
(2) Waive the requirements of subsection 3 if the court finds the petition should proceed to a hearing and that there is other
evidence that could have been discovered through the exercise of reasonable diligence by the petitioner or the petitioner’s counsel at
trial, and the other evidence:
() Was not discovered by the petitioner or the petitioner’s counsel;
() Is material upon the issue of factual innocence; and
(dD) Has never been presented to a court.

5. Any second or subsequent petition filed by a person must be dismissed if the court determines that the petition fails to identify
new or different evidence in support of the factual innocence claim or, if new and different grounds are alleged, the court finds that the
failure of the petitioner to assert those grounds in a prior petition filed pursuant to this section constituted an abuse of the writ.

6. The court shall provide a written explanation of its order to dismiss or not to dismiss the petition based on the requirements set
forth in subsections.2 and 3 .

" 7. A person who has already obtained postconviction relicf that vacated or reversed the person’s conviction or sentence may also
ﬁg, a petition d];l;rgsuant to subsection 1 in the same manner and form as described in this section if no retrial or appeal regarding the
offense is pending. :

8. A%er a petition is filed pursuant to subsection 1, any prosecuting attorney, law enforcement agency or forensic laboratory that
is in possession of any evidence that is the subject of the petition shall preserve such evidence and any information necessary to
determine the sufficiency of the chain of custody of such evidence.

9. A petition filed pursuant to subsection 1 must include the underlying criminal case number.

10.” Except as otherwise provided in NRS 34.900 to 34.990, inclusive, the Nevada Rules of Civil Procedure govern all
proceedings concerning a petition filed pursuant to subsection 1. k

11. Asused in this section: :

(a) “Biological specimen” has the meaning ascribed to it in NRS 176.09112.

(b) “Forensic laboratory” has the meaning ascribed to it in NRS.176.09117.

(c) “Genetic marker analysis™ has the meaning ascribed to it in NRS 176.09118.

(Added to NRS by 2019, 2977)

NRS 34.970 Order by court requiring response to petition; contents of order; time for'response; reply; consideration of
petition by court; hearing on petition; stipulation of factual innocence of petitioner; issnance of order of factual innocence;
explanation by court; appeal. .

1. If the court does not dismiss a petition after reviewing the petition in accordance with NRS 34.960, the court shall order the
district attorney or the Attomey General to file a response to the petition. The court’s order must:

(a) Specify which claims identified in the petition warrant a response from the district attorney or the Attorney General; and
~ (b) Specify hich newly discovered evidence identified in the petition, if credible, might establish a bona fide issue of factual
innocence. .

2. The district atiormey or the Attorney General shall, not later than 120 days after receipt of the court’s order requiring a
response, or within any additional period the court allows, respond to the petition and serve a copy upon the petitioner and, if the
district attorney is responding to the petition, the Attorney General. :

3, Not later than 30 days after the date the district attorney or the Attorney. General responds to the petition, the petitioner may
reply to the response. Not later than 30 days after the expiration of the period during which the petitioner may reply to the response, the
court shall consider the petition, any response by the district attorney or the Attomey General and any xeply by the petitioner. If the
court determines that the petition meets the requircments of NRS 34.960 and that there is 2 bopa fide issue of factual innocence
regarding the charges of which the petitioner was convicted, the court shall order a hean'ng on the getition_ If the court does not make
such a determination, the court shall enter an order denying the petition. For the purposes o subsection, a bona fide issue of factual
innocence does not exist if the petitioner is merely relitigating facts, issues or evidence présentéd in a previous proceeding or if the
petitioner is unable to identify with sufficient specificity the nature and reliability of the newly discovered evidence that establishes the
factual'innocence of the petitioner. Unless stipulated fo by the parties, the court may not grant a hearing on the petition during any
period in which criminal proceedings in the matter are pending before any trial or appellate court.

4. Ifthe court grants a hearing on the petition, the hearing mmst be held and the final order must be entered not later than 150 days
after the expiration of the period during which the petitioner may reply to the response to the petition by the district attorney or the
Attomey General pursuant to subsection 3 unless the court determines that additional time is required for good cause shown.

5.” If the court grants a hearing on the petition, the court shall, upon the request of the petitioner, order the preservation of all
material and relevant evidence in the possession or control of this State or any agent thereof dunng the pendency of tﬁe proceeding.

6. If the parties stipulate that the evidence establishes the factual innocence of the petitioner, the court may affirm the factnal
innocence of the petitioner without holding a hearing. If the prosecuting attomey does not stipulate that the evidence establishes the
factnal innocence of the petitioner, a determination of factual innocence must not be made by the court without a hearing.

7. If the parties stipulate that the evidence establishes the factual innocence of the petitioner, the prosecuting attorney makes a
motion to dismiss the original charges against the petitioner or, after a hearing, the court determines that the petitioner has proven his or
her factual jnnocence by clear and convincing evidence, the court shall:

(a) Vacate the petitioner’s conviction and issue an oxder of factual innocence and exoneration; and

(b) Order the sealing of all documents, papers and exhibits in the person’s record, mimite book entxies and entries on dockets and
other documents relating to the case in the custody of such other agencies and officers as are named in the court’s order.

8. The court shall provide a written explanation of its determination that the petitioner proved or failed to prove his or her factual
innocence by clear and convincing evidence.

9. Any order granting or denying a hearing on a petition pursuant to this section may be app ealed by either party.

. (Added to NRS by 2019, 297 93'1:1

NRS 34.980 Appointment of connsel. If the court grants a hearing on the petition pursuant to NRS 34.970, the court may,
after determining whether the petitioner is indigent pursuant to NRS 171.188 and whether counsel was appointed in the case which
resulted in the conviction, appoint counsel for the petitioner.

(Added to NRS by 2019, 2981)

NRS 34.990 Notice to victim. Afler a petition is filed pursuant to NRS 34,960, if any victim of the crime for which the
petitioner was convicted has indicated a desire to be notified regarding any postconviction proceedings, the district attorney shall make
htins-flwww.len.state.nv.us/NRS/NRS-034.himI#NRS034Sec010 18/20
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reasonable efforts to provide notice to such a victim that the petition has becn filed and that indicates the time and place for any hearing
that may be held as a result of the petition and the disposition thereof.
(Added to NRS by 2019, 2981

httrohananat lon state nv 1S/NRS/NRS-034 himi#NRS034Sec010 20/20
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||ADAM PAUL LAXALT
1} Attorney General

Michael J. Bongard (Bar. No. 7997)
Deputy Attomey General

State of Nevada

Office of the Attorney General

1539 Avenue F, Suite 2

Ely, NV 89301

(775) 289-1632 (phone)

|(775) 289-1653 (fax)

mbongard@ag:nv.gov

' Attorney for Respondents
UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
BRIAN KERRY O’KEEFE, ‘ .
Petitioner, | Case No. 3:14-cv-00477-RCJ-VPC
, V8. . ANSWER Té REMAINING CLAIMSIN .
|| ROBERT LEGRAND, et al., SECOND A DD T CoapDs OR WRIT
Respondents, (ECF NO. 50)

Respondents, through legal counsel, Adam Paul Laxalt, Attorney General of The State of Nevada,
and Michael J. Bongard, Deputy Attorney General, hereby answer the remaining-efaims in Brian Kerry
O’Keefe’s (0’Keefe) second amended petition for writ of habeas corpus. (ECF No. 50). Respondents
base this answer upon the following points and authorities, the exhibits filed in this matter, and all the
documents and pleadings on file in this case.
>K RELEVANT PROCEDURAL HISTORY

L Justice Court Proceedings, Las Vegas Township Justice Court.
On November 7, 2008, the State filed a criminal complaint charging O’Keefe with murder with

use of a deadly weapon charging O’Keefe with stabbing Victoria Whitmarsh to death. (ECF No. 57-8).
The State filed an amended complaint on December 17, 2008. (ECF No. 57-10).

On December 17, 2008, the justice court conducted a preliminary hearing. (ECF No. 57-9). At
the conclusion of the hearing, the justice of the peace bound O’Keefe to district court for murdering the

victim with a deadly weapon. Jd. at 97-98,

Page 1 of 24
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of the case violates the Sixth Amendment and NRS 173.075(1)). The
district court’s error in giving this instruction was not harmless because it
is not clear beyond a reasonable doubt that a rational juror would have
found O’Keefe guilty of second-degree murder absent the error. See Neder
v, United State, 527 U.S. 1, 18-19 (1999); Wegner v. State, 116 Nev. 1149,
1155-56, 14 P.3d 25, 30 (2000), overruled on other grounds by Rosas v.
State, 122 Nev. 1258, 147 P.3d 1101 (2006). Because we conclude that the
judgment of conviction must be reversed and the case remanded for a new
trial, we need not reach O’Keefe’s remaining contentions.

(ECF No. 59-20 at 2-3).
That court held that the evidence did not support second-degree felony murder, not second-degree
murder under a malice theory. The court’s order specifically held that “the evidence presented at trial did

ST .
not support this theory of/s'>§cond-degree murder.” Id. at 3 (emphasis added). The Nevada Supreme Court

e

et

Therefore, the court remanded the matter for a new trial on theories of second-degree murder other than

the felony-murder theory of second-degree murder.

C. The Nevada Supreme Court’s Rejection of Ground 3 was not an Objectively
Unreasonable Application of United States Supreme Court Case Law.

O’Keefe failed to demonstrate that the Nevada Supreme Court’s order of reversal barred his retrial
under a second-degree murder theory other than second-degree felony murder.

In a case dealing with first-degree murder theories, the Ninth Circuit held that a retrial for first-
degree felony murder was not prohibited because the jury found the defendant not guilty of premeditated
murder. Sivak v. Hardison, 658 F.3d 898, 919-21 (9" Cir. 2011). The panel in Sivak stated “In Ashe v.
Swenson, 397 U.S. 436 (1970), the Supreme Court *held that the Double Jeopardy Clause precludes the
Government from relitigating any issue that was necessarily decided by a jury's acquittal in a prior trial.’
Yeager v. United States, 557 U.S. 110, 119 (2009).” Sivak, at 918. Again, quoting from Ashe, the Sivak
panel stated “When determining the preclusive effect of a jury verdict, we must ‘examine the record of]
[the] prior proceeding, taking into account the pleadings, evidence, charge, and other relevant matter, and
conclude whether a rational jury could have grounded its verdict upon an issue other than that which the
defendant seeks to foreclose from consideration.’” Id. at 919, citing Ashe, 397 U.S. at 444.

In the order of reversal, the Nevada Supreme Court held that the evidence did not support the

second-degree felony murder because the evidence did not suppbrt “that O’Keefe killed the victim while

Page 19 of 24
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Gt No. 19 (1152

_ Case: 12-15271  07/08/2013 ID: 8695983 DkiEntry: 48 Page: 115 of 136

Justice Court, Las Vegas Township

V

‘THE STATE OF NEVADA, )
Plaintiff, )
)
- VS, - ) CASE NO.: 08F23348X
BRIAN O'KEEFE, aka, )
Brian Kerry Okeefe #1447732, )
) DEPT.NO.. 9
Defendant.

BATTERY/DOMESTIC VIOLENCE: ADMONISHMENT OF RIGHTS
I am the Defendant in this case, At this time, I am charged with battery canstituting domestic violence in having willfully and
untawfilly committed an act of force or violence upon my spouse, former spouse, a person to whom [ am related by blood or
marriage, a person with whom 1 am or was actually residing, o person with whom I have had or am having a dating relationship, a
jperson with whom [ have a child in common, my minor child, or the minor child of one of those persons (in violation of NRS
31.018/NRS 200.483),

1 AM AWARE THAT I HAVE EACH OF THE FOLLOWING RIGHTS AND THAT I WILL BE WAIVING THESE
RIGHTS IF I PLEAD GUILTY OR NOLO CONTENDERE:

1. The right 10 a speedy trial;
2, The right to require the State to prove the charge(s) against me beyond a reasonnble doubt;
. The right to confront and question all witnesses against me;

. The right to subpoena witnesses on my behalf and compel their attendance;

G = W

. The right to remain silent and not be compelled to testify if therc were a trial: and

6. The right to appeal my conviction except on constittional or jurisdictional grounds.

1 AM ALSO AWARE THAT BY PLEADING GUILTY OR NOLO CONTENDERE I AM ADMITTING THE STATE
COULD FACTUALLY PROVE THE CHARGE(S] AGAINST ME, [ AM ALSO AWARE THAT MY PLEA OF
GUILTY OR NOLO CONTENDERE MAY HAYE THE FOLLOWING CONSEQUENCES:

1. T understand the State will use this conviction, and any other prior conviction from this or any other State which
prokibits the same or similor conduct to enhance the penalty for any subsequent offense;

2, § understand that, s a consequence of my plea of guilty or nolo vontendere, if 1 am not a citizen of the United States, 1 may, in
addition lo other consequences pravided by law, be remtoved, deported or excluded from entry into the United States or denicd
aaturalizotion;

3.1 understond that senteacing is entirely up to the court and the following range of penalties for committing the affense
deseribed above will apply (unless a greater penaity is pravided pursuant to NRS 200.481):

DEFENDANT'S INITIALS:

DEFENDANT'S ATTORNEY'S INITIALS (if applicable):

PAGE l of 2
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BATTERY/DOMESTIC VIOLENCE ADMONISHMENT OF RIGHTS (PAGE20f 2)  CASENO: 08F23348X

FIRST OFFENSE WITHIN 7 YEARS (MISDEMEANOR):
At Ieast 2 days in jait but not more than 6 months; at least 48 hours but not more than 120 hours, of community service; a fine of
not less than $200, but not more than $1,000, in addition to certain lees and assessments that are required by statute; mandatory
participation in weekly counseling sessions of not less than 1 172 hours per week for not less than 6.months, but not more than 12
months, ot my expense; in the Court's discretion, the Court may order me to participate in an alcohol or drug treatment program at
my expense; and, in the Court's discretion, if it appears from information presented to the Court that a child under the age of 18

. years may need counseling as a resuit of the commission of a battery which constitutes domestic violence, the Court may refer

the child to an agency which provides protective services, and, if that eccurs, the Court will require me to reimburse the agency
for the casts of any services provided, to the extent of my ability to pay.

' SECOND OFFENSE WITHIN ARS (MISDEME H
At least 10 days in jail but nat more than 6 months; at least 100 hours, but not more than 200 hours, of community service; a fine
of not less than $550, but not more than $1,000, in addition to certain fees and assessments that are required by statute;
mandatory participation in weekly counseling sessions of not less than 1 1/2 hours per week for 12 months, at my expense, in the
Court's discretion, the Court may ovder me to participate in an alcoho] or drug treatment program at my expense; and, in the
Court's: discretion, if it appears from information presented to the Court that a child under the age of 18 years may need
counseling as a result of the commission of e battery which constitutes domestic violence, the Court may refer the child to an
agency which provides protective services, and, it that occurs, the Court will require me to reimburse the agency for the costs of
any services provided, to the extent of my ability to pay.

RD OF DR ANY SUBSEQU SE WITH] A E R FELONY):
A category C felony punishable by a sentence af imprisonment in the Nevada State Prison for at least 1 year but not more then §
years; a possible fine of not more than $10,000, in eddition to certain fees and ascessments that are required by staiute; in the
Court's discretion, the Court may require me to participate in an alcohol or drug treaiment program &t my expense; and, in the
Court's discretion, if it appears from information presented to the Court that & child under the age of 18 years may need
counseling as result of the commission of a battery which constitutes domestic violence, the Court may refer the child to an
agency which provides protective services, and, it that occurs, the court will require me to reimburse the agency for the costs of
any services provided, to the extent of my ability to pay. A third or subsequent offense it not probationable,

1. | em represented by an attomey in this case. My attorney has fully discussed these matters with me and
advised me about my legal rights. My attomey is - -

2. [ have declined to have an attorney represent me and I have chosen to represent myself. I have made this
decision even though there are dangers and disadvantages in self-representation in 4 criminal case, including
but not [imited to, the following:

(a) Self-representation is often unwise, and a defendant may conduct a defense to his or her
own detriment;

(b) a defendant who represents himself [s responsible for knowing and complying with the
same procedural rules as lawyers, and cannot expect help from the Judge in complying
with those procedural rules;

1] 8 defendant representing himself will not be allowed to complain on appeal about the
competency or effectiveness of his or her representation;

(d) the state is represented by experienced professional attorneys who liave the advantage of
skill, training and ability;

. (e) a defendant unfamiliar with legal procedures may allow the prosecutor an advantage,
may not make effective use of legal rights, and may make tacticat decisions that produce
unintended consequences; and

() the effectiveness of the defense may well be diminished by a defendant's dual role as
attorney and accused.
'| DEFENDANT’S SIGNATURE DATEOFBIRTH DATE

I HAVE REVIEWED THIS ADMONISHMENT WITH MY CLIENT AND HE/SHE UNDERSTANDS THE RIGHTS

HE/SHE IS WAIVING AND THE CONSEQUENCES OF RIS/HER PLEA OF GUILTY/NOLO CONTENDERE TO
THIS BATTERY/DOMESTIC VIOLENCE CHARGE

DEFENDANT'S ATTORNEY (if apphicable) ] BAR NUMBER
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@E@V DISTRICT COURT
CLARK COUNTY, NEVADA P

* % Kk Kk * K

THE STATE OF NEVADA,

CASE NO. C-250630 F"“_ED

Plaintiff,
DEPT. NO. 17
vs. JUL 10 2009
BRIAN KERRY O'KEEFE, . TRANSCRIPT OF Cfgﬁgfd%%
. PROCEEDINGS
Defendant.

BEFORE THE HONORABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE
TUESDAY, APRIL 7, 2009

ROUGH DRAFT TRANSCRIPT OF
DEFENDANT'S MOTION TO SETTLE RECORD

APPEARANCES:
FOR THE PLAINTIFF: PHILLIP SMITH, ESQ.

Deputy District Attorneys
FOR THE DEFENDANT: RANDALL H. PIKE, ESQ.

PATRICIA A. PALM, ESQ.

- Special Public Defenders

COURT RECORDER: . TRANSCRIPTION BY:
MICHELLE RAMSEY VERBATIM DIGITAL REPORTING, LLC
‘District Court _ Littleton, CO 80120

(303) 798-0890
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1 1 was that we had a dispute whether or not the language that was

2 LAS VEGAS, NEVADA, TUESDAY, APRIL 7,2009,9:07 AM. | 2 contained in the instruction that was ultimately submitted to

3 THE COURT: State of Nevada versus Brian O'Keefe. 3 the jury was, in fact, a felony second degree murder

4 This is defendant’s motion to settle the record, and if I can 4 instruction. And it was our understanding that your Honor

5 sort of paraphrase here, it's Mr. Pike's position that on some S instructed us not to argue that the defendant committed the

6 of the jury instructions that perhaps all of his -- from the 6 homicide in the commission of any felony, and we didn't, and

7 arguments of the instructions you wanted to give as well as 7 that there wouldn't be a problem.

8 some that you objected to were not completely stated on the 8 So I just want to make sure that the record's clear

9 record. Is that correct? 9 we have with the State that it was our contention that the
10 MS. PALM: Well, your Honor, it's -- we're settling 10 precise language that was submit that in the instruction that
11 the record as to the second degree murder instruction which was 11 actually went to the jury did not rise to the second degree
12 instruction number 18. It's spelled out in my declaration. [ 12 felony murder instruction.
13 believe as to that instruction we had agreed in chambers that 13 THE COURT: I think that was the Court's recollection
14 it would not be given as written. And then when the Court got 14 that I kept the language in over the objection of the defense
15 the final instructions to us right before the reading of them, 15 attorneys, but I did admonish the prosecutor that they were not
16 theCourt called us up lo the bench having realized that it was 16 pgoing to argue felony murder rule on the case, and that's my
17 supposed to be altered to delete the second degree felony 17 recollection, they did not in closing.
18 murder theory, and the State had indicated, well, we won't 18 MR. SMITH: And that's correct. Now, if the defense -
19 argue that theory, and they did not argue it. 19 is contending that not with stand being the Court's decision
20 But it was our position at the bench that that would 20 that the language that was actually contained in that
21 not correct it because the jury could still find it having been 21 instruction, in fact, arose to a second degree felony murder
22 instructed in it. And so we just wanted to make we made a 22 instruction, then I mean, all I can say is the State
23 clear rod of that one issue. And if the State doesn't recall 23 respectfully disagrees and we can just let an appellate court
24 that any different, I'll move onto the other issue. 24 determine that.
25 MR. SMITH: Well, how the State recalls it, Judge, 25 MS. PALM: Well --

Page 2 Page 3
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT

1 THE COURT: Okay. 1 motive most minimize the alcohol intoxication in Mr. O'Keefe at

2 MS. PALM: -- and my contention exactly, your Honor, 2 the time of the offense. So the Court overruled our objection

3 s that the Court was not going to give that instruction as 3 toit, and then ] had no more questions for Detective Mogg. He

4 written. It was a mistake at that it ended up in the final 4 stepped down as a witness. [ just wanted to make sure our

5 packet, and I don't think it was corrected by the State simple 5 record was clear on that.

6 yeah not arguing the second degree felony murder. AndI do 6 MR. SMITH: 1 actually have two replies. IfI

7 think that was a second degree felony murder instruction, and 7 remember correctly, it was the State's position that the

8 so that would be - 8 detective in question, which I believe it was Detective Marty

9 THE COURT: Okay. 9 Wildemann, simply testified that to his knowledge there was no
10 MS. PALM: And then as to the other issue, it was 10 other case where a homicide detective took a breath test from a
11 Detective Mogg's testimony, and we had -- if the Court recalls 11 sixspect or defendant prior to conducting an interview. And it
12 that we had called Detective Mogg to testify as a witness. He 12 was -- if I recall comectly, it was our position that simply
13 was notrelate today this case, but it was that in 2007 he had 13 because another detective in an independent case of his own
14 another case which actually was my case. It was State versus 14 accord decided to take a breath test from a suspect, which
15 Francis Bill Franco Ardonias (phonetic) was a murder suspect 15 clearly was not any part of any established protocol, that they
16 who claimed to be intoxicated, and Detective Mogg arranged for | 16 couldn't simply use that to say well, the Government acted in
17 him to have a Beth test for alcohol,'and I was going to ask the 17 bad faith because Detective Wildemann didn't do in this case.
18 detective, you know, was that possible to be done, how was it 18 Furthermore, [ would suggest that the issue was
19 done, what's the training for Metro on that, and did it, in 19 actually entirely moot because it stands to reason that the
20 fact, happen in that case, and did you arrange it, and you 20 reason why they didn't find the defendant guilty of first
21 know, why did you arrange it. ’ 21 degree murder was because they bought into the defense's
22 And Court ruled on the State's objection that it was 22 contention that he was too drunk to form the intent.
23 collateral and not relevant to this case. Our argument that it 23 MS. PALM: And your Honor, I'm not arguing the appeal
24 was relevant because it showed the bad faith of the State -- or 24 here so it doesn't matter if it's moot or not.
25 the lack of good faith State investigation and the State's 25 THE COURT: All right.

Page 4
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MR. SMITH: Oh, I know. I'm just making a record for

MS. PALM: I'm settling the record.

MR. SMITH: I'm just making a record for the law
clerk who's ultimately going to get this.

THE COURT: All right, well, I think the record is
clear in that regard, and, you know, I think that's why the
jury did come back with a second as opposed to a first because
of alcohol issue. All right, record's clear?

MS. PALM: Thank you.

MR. SMITH: Thank you, Judge.

THE COURT: Thank you very much.

MR. SMITH: Have a good day.

THE COURT: You too.

Page 6
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CHARLES JENNINGS, Petitioner - Appellant, v. RENEE BAKER; ATTORNEY GENERAL OF THE
STATE OF NEVADA, Respondents - Appellees.
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
2013 U.S. App. LEXIS 4658
No. 10-16012
October 18, 2012, Argued and Submitted, San Francisco, California

March 7, 2013, Filed

Notice:

PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE 32.1 GOVERNING THE
CITATION TO UNPUBLISHED OPINIONS.

Editorial Information: Subsequent History
US Supreme Court certiorari denied by Jennings v. Baker, 2013 U.S. LEXIS 5895 (U.S., Oct. 7, 2013)
Editorial Information: Prior History

Appeal from the United States District Court for the District of Nevada. D.C. No. 3:06-cv-00267-JCM-RAM.
James C. Mahan, District Judge, Presiding.Jennings v. State, 116 Nev. 488, 998 P.2d 557, 2000 Nev.
LEXIS 61 (2000)

Disposition:
AFFIRMED.

Counsel For CHARLES JENNINGS (- J-12596), Petitioner - Appellant. John C.
Lambrose, Assistant Federal Public Defender, FEDERAL PUBLIC DEFENDER'S OFFICE
(LAS VEGAS), Las Vegas, NV.
For RENEE BAKER, ATTORNEY GENERAL OF THE STATE
OF NEVADA, Respondents - Appellees: Michael Bongard, Deputy Attorney General,
ATTORNEY GENERALS OFFICE, Ely, NV.
Judges: Before: D.W. NELSON, MURGUIA, and CHRISTEN **, Circuit Judges.

Opinion

MEMORANDUM *

Nevada state prisoner Charles Jennings appeals from the district court's judgment denying his petition
for a writ of habeas corpus under 28 U.S.C. § 2254. We have jurisdiction under 28 U.S.C. § 2553. We
review de novo, Brown v. Horell, 644 F.3d 969, 978 (8th Cir, 2011), and we affirm.

Jennings was convicted by a jury of first-degree murder with the use of a deadly weapon. The jury
indicated by special verdict that ten of twelve jurors found Jennings committed first-degree murder
under a felony murder theory, eleven jurors found Jennings committed first-degree murder under a
premeditated murder theory, and eleven found .Jennings committed firsi-degree murder under a lying
in wait theory. Jennings was sentenced to serve two consecutive life terms without the possibility of
parole. Jennings argues that he is entitled to habeas relief because the Nevada court violated his due
process and fair trial rights by allowing him-to be convicted of first-degree murder without jury

A09CASES 1
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restrictions and terms and conditions of the Matthew Bender Master Agreement.
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unanimity as to the theory of guilt.

The Nevada court's rejection of Jennings's. claim on direct appeal was neither contrary to nor involved
an unreasonable application of clearly established federal law as determined by the United States
Supreme Court. 28 U.S.C. § 2254(d)(1). The Supreme Court has determined that states may properly
designate felony murder and premeditation theories as "alternative means to satisfy the mental
element of a single offense.” Schad v. Arizona, 501 U.S. 624, 644, 111 S. Ct. 2491, 115 L. Ed. 2d 555
(1991) (plurality opinion). Nevada has made such a designation; it includes kidnapping as a predicate
for felony murder convictions. Nev. Rev. Stat. § 200.030(1)(b) (1995). The Schad court approved of
split theory first-degree murder convictions under an Arizona murder statute materially
indistinguishable from Nevada's. See Schad, 501 U.S. at 628 n.1.

The distinction between the felony murder conviction in Schad and the one at issue here did not
compel a conirary result. As in Schad, Nevada has a long history of treating felony murder as the
“legal equivalent” of premeditation. See, e.g., Ex parte Dela, 26 Nev. 346, 60 P. 217, 220 (Nev. 1900)
(internal quotations omitted). Nevada continues to apply this rule in the twenty-first century. Crawford
v. State, 121 Nev. 746, 121 P.3d 582, 586 (Nev. 2005). No state legislature or court has determined
subsequent to Schad that kidnapping is an insufficient underlying offense for felony murder.
Jennings's intentional act of kidnapping while brandishing a gun is no less the "moral equivalent” of
premeditation than Schad's act of robbery. See Schad, 501 U.S. at 643.

The Nevada Supreme Court did not unr'easonably apply Schad by affirming Jennings's conviction am’:i
Jennings is therefore Ineligible for habeas relief. 28 U.S.C. § 2254(d)(1).

Jennings also raised the uncertified issue of ineffective assistance of counsel on appeal, arguing that
his appellate counsel violated his right to a fair trial by failing to appeal the trial court's decislon to allow
the admission of Jennings's prior trial testimony. Jennings has not made "a substantial showing of the
denial of a constitutional right,” 28 U.S.C. § 2253(c)(2), and has not "demonstrate[d] that the issues
are debatable among jurists of reason; that a court could resolve the issues [in a different manner]; or
that the questions are adequate to deserve encouragement to proceed further." Doe v. Woodford,

508 F.3d 563, 567 (9th Cir. 2007) (quoting Barefoot v. Estelle, 463 U.S. 880, 893 n.4, 103 S. Ct. 3383,
77 L. Ed. 2d 1090 (1983)). We decline to expand the certificate of appealability and, therefore, dismiss
Jennings's uncertified issue for lack of jurisdiction. Doe, 508 F.3d at 569.

AFFIRMED.

Footnotes

[ 2]

This disposition is not appropriate for publication and is not precedent except as provided by 9th Cir.
R. 36-3. ,
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‘ Brian O’Keefe
State v. O’Keefe

April 22,2015
Page 2 of 4
A Y i \ z b
)
.‘/
t IR . )
) ;K‘ You are absolutely correct that the evidence in all the Trials is the same, albeit rehashed with X

_more beefed up argument.” You haven’t cited any case law that suggests that this is illegal.

- What is insufficient to one jury may not necessary be insufficient to another. The concept of
sufficiency of the evidence is addressed to the court's function, not the jury's. Generally, the
court will not submit a case to the jury unless it decides as an initial matter that the State has
proven each of the elements essential to its charge by sufficient evidence to justify a finding in
its favor upon it. The State’s burden for sufficient evidence in a criminal matter is beyond a
reasonable doubt. The jury may not presume or infer any fact that has not been presented into
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CRIMINAL HOMICIDE

‘”TYPE OF HOMIGIDE|| HOMIC!DE WITH MALICE : Egéll[\h(élDDﬁ_X]\[llgn 05) : HOC“éﬁEI'IE\IlN .HORASEICI))LIJEA[/[VEITH
Mali il wil, wi
. lnrei@ﬂr;ﬁolski?lagre ?o ltlllnwglpe;’tv 'ﬁgéﬂz (Premeditation Is a plan to do the aﬁt‘ SITUATIONS PROVOCATION
harm.) no matter how quickly thought out.) .
- MURDER IN THE <@ Dyring a dangerous felony,
; FIRST DEGREE - e ot ot g
e H §€6 YES | YES these felonies, it may be a first .- NO
' / degree murder, also known as
7 . felony murder.

] MURDER IN THE .- NO. Sometimes, the accused <€ During a felony such as an
acts in the face of known danger, | assault and battery.

- SECOND DEGREE/ such as when throwing a bomb
m—— YES into a crowd. While he may not NO
i m—— plan to kill anyone in particular, if |
Yok someone dies, the homicide may
o 0 be a second degree murder.
. o:4] .
VOLUNTARY NO, while there is no malice, YES. (For example, the accused
- MANSLAUGHTER there is the intent to kill, usually kills his spouse found In the act of
R just before the killing. adultery. The provocation is acute,
- as he.acts in the “heat of passion,”
NO before cooling u!l.?] The provocation
may reduce the homicide from a

’

-pn{ihle murder to manslaughter.

> During a misdemeanor ora
legal act done with criminal .
negligence. (For example, the NO

NO NO accused fights with the victim, | .
< k who then falls anw\ﬁ_ (/”
. -

INVOLUNTARY
MANSLAUGHTER

~alegal act.)

. <= During the grossly negligent

. . operation of a car. (For example, :
NO . NO the accused may be drunk, . NO
e . and kills a_pedestrian.)

AUTOMOBILE
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Nation on the Brink (cont.)

- (i.e,, a heart attack) and the manner of death

—_— Floyd experienced a cardwpulmonary arrest___to compression of the neck.” His autopsy also___second- degree manslaughter w1th culpable

concluded that Floyd was healthy and had ne -

as a homicide. The press release explains that

while being restrained by law enfércemeént
officer(s)” and noted the other significant con-
ditions as“[a]rteriosclerotic and hypertensive
heart disease, fentanyi intoxication; recent
methamphetamine use.”

~ The private autopsy was performed by
Drs. Michael Baden and Allecia Wilson. Dr.
Baden, the University of Michigan Medical
School director of autopsy and forensic scienc-
es, is the former chief medical examiner of New
York Cit;i and had previously been retained to
conduct independent autopsies on Eric Garner
and Michael Brown. The independent autopsy
findings, while not yet released, were detailed
dui:ing a news conference.

“The compressive pressure of the neck
and back are not seen at autopsy because the
pressure has been released by the time the
body comes to the medical examiner’s office,”
said Dr. Baden. “It can only be seen — serious
coinpressive pressure on the neck and back
can only be seen while the pressure is being

Mu fakers, Artists, and Crafts en

Qur compay, “Sticks From the Yard", is seekmg to gurchase a
variety of itetgs made by prison inmates. We apé looking for.
anything handmade and built with those matefials your prison
has made available for you to purchase ang/ise. We are inter-
ested in all items (eample: wood boats ficture frames, light
houses, cars, jewelry\poxes, planes, siips, cars, motorcycles,
ariimals, clocks, banks, Rtc.) We ask that you take a picture of

)‘tour item via the JPay kiod or otfler means and send it to:

applied or when, as in this instance, it is cap-
tured on video.”
In stark contrast to the county medical

while in the commission of a feiony.
Also on June 3, former officers Kueng,
Lane, and Thao were charged with. aiding

examiner’s opinion, Dr. Baden explained,”The — and abettmg second-degree murder while-

cause of death, in my opinion, is asphyxia due

evidence of heart disease. He also said that

' toxicology reports had not yet-returned.
Benjamin Crump, the attorney represent-
ing the Floyd family, explained that the private
autopsy report found that the officers’ actions
restricted the blood flow to Floyd's brain and
that the pressure exerted from the officers’

knees on Floyd's back made it impossible for

him to breathe. &K

Officers Fired,

Criminally Charged
TrHe DAY FOLLOWING FLOYD's k1LLING (MAY
26), all four officers were fired from the Min-
neapolis Police Department. The next day
(May 27), Minneapolis Mayor Jacob Frey
called for Chauvin to face crimipal charges.
The following day (May 28), local officials
announced they had launched an investigation
into Floyd’s death.

On May 29, Chauvin was arrested by lo-
cal authorities and charged with third-degree
murder and second-degree manslaughter with
culpable negligence. The same day, the U.S.
Department of Justice announced its.own
investigation into Floyd's death. On June 3,
Chauvin was charged with the additional

committing a felony and aiding and abetting

“negligence, o

“[Y]ou have to have premeditation and
deliberation to charge first-degree murder,”
explained Minnesota Attorney General Keith
Ellison. “Second-degree murder, you have to
intend for death to be the result. For second-
degree felony murder, you have to intend the

felony and then death be the result — without

necessarily having it be the intent.”

"We would contend that George Floyd
was assaulted, so that would be the underlying
felony,” Ellison said.

Second-degree murder in Minneapolis
carries 2 maximum penalty of up to 40 years
in prison. Third-degree murder carries a maxi-

mum sentence of 25 years in prison. Charges
of aiding and abetting carry the same criminal
penalties.

While not directly relevant to the un-

detlying criminal conduct, both Chauvin

and Thao have previously been the subject of
numerous complaints.

Chauvin, an 18-year police veteran, has
been the subject of 18 complaints filed with
internal affairs ant been involved in three
police shootings, one of which resulted in a
fatality, Two of the 18 complaints wereclosed
with discipline,’ meaning he received a letter of

crime of unintentional second-degree murder  reprimand in each case for his conduct. Also

thatwaliid be your decision. Al funds would be paid out By our
:atto i y. Please address any.questions to the address a&ve

.
and alfow two weeks for a response.

unrelated to the pending criminal charges,
Chauvin's wife, Kellie Chauvin, filed for di-
vorce the day after his arrest.

Thao has been the subject of six com-
plaints filed with internal affairs, including
2 2017 lawsuit over excessive force in which
Thao settled with the victim for $25,000,

NEWMEN PENPALS

Servij g,inmates in-all fiftyNtates.as

JI7
well as federal inmates)

Upsolicited documents not retukned.
Not a pro bono group.

July 2020

®

35

RsK Jok ‘abbul a free ong year membership!

Criminal Legal News




EXHIBIT _._

CAKE 0250 630

MaeeH (6, 2007
Sttes  openns STHTEME(T

THER Y oF THE CHSE iyt /
ATACHES O RmiNAC 00c>4'3,'¢f7y

o TR 29ge (T(

EXHIBIT <

#001

'LCcC

36



COPY FILED

DISTRICT COURT

JUL 10 2009

CLARK COUNTY, NEVADA f 2{ .
* ok Kk ok ok ok CLERK'& T

THE STATE OF NEVADA,
CASE NO. C-250630

Plaintiff,
DEPT. NO. 17
vSs.
BRIAN KERRY O'KEEFE, . TRANSCRIPT OF
PROCEEDINGS
Defendant.

BEFORE THE HONORABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE
MONDAY, MARCH 16, 2009

ROUGH DRAFT TRANSCRIPT OF
JURY TRIAL - DAY 1

APPEARANCES:
FOR THE PLAINTIFF: PHILLIP SMITH, ESQ.
STEPHANIE GRAHAM, ESQ.
Deputy District Attorneys
FOR THE DEFENDANT: RANDALL H. PIKE, ESQ.
PATRICIA A. PALM, ESOQ.
Special Public Defenders
COURT RECORDER: TRANSCRIPTION BY:
MICHELLE RAMSEY ) VERBATIM DIGITAL REPORTING, LLC
District Court . Littleton, CO 80120

(303) 798-0890

Page |

ROUGH DRAFT TRANSCRIPT

2332

000020 /37

37



1 defendant guilty beyond a reasonuble doubt, the Siate has a 1 in question, November 5th, 2008, it's the State's position that
2 right to open and close the arguments. After the arguments 2 the defendant and Victoria Witmarsh got into what we'll call
3 have been completed, you will retire to deliberate your 3 fornow an argument or an ATMEFcATIOR————
4 verdict. At this time, is the State ready for their opening? 4 "N-(;\TVTWO means are we conceding this was mutual
5 MR. SMITH: Yes, Judge. 5 combat but something happened. and the evidence is going to
6 THE COURT: All right, go ahead. 4 show you what exactly happened. At the conclusion of this
7 MR. SMITH: May it please the Court, counscl. Folks, \ & al!ercaliorbil's State’s position that the evidence is going
8  despite the fact that this is a murder trial, | don't really ‘_/'! "8 toshow you that the defendant, in fact, stabbed Victoria
9 have a long and omate opening statement because fi undamen(ally{ 9 Witmarsh and that she died. <
S e Al She diec
10 the facts of this case are pretty simple. 10 We also anticipate that the cvidence is going to
11 The State anticipates that the evidence that you're 11 prove to you this was no self-defense, this was not an
12 poing to sce throughout this (rial is going to show that on 12 accident, and it was not a suicide. And that's what we have lo
13 November 5th, 2008 here in Clark County, Nevada, the defendant | 13 prove. We have to prove that the death of Ms. -- Mrs. Witmarsh
14 was living with his on again, off again girlfriend, a woman by 14 Wasunlawful N
15 the name of Victoria Witmarsh. They had been seeing each other | 15 = _We anticipate that we are going to prove that the _
16 for several years dating back to 2001. (%dm@l\n this case was nothing Icss than an intentional act”
17 1 say on again and off again, but obviously in L7 committed’by the defendant against Mrs. Witmarsh, You're also
18 November 2008 they were on again, and in fact, they were living ' oing 10 hear evidence indicating that the defendant had a
13 together ar a residence located off a street called El Parque. 19 motive 1o kill Mrs. Witmarsh and that he had what we'll
20 Now, Ms. Witmarsh was actually. estranged {rom-her husband. Her[ 20 describe as an underlying ill will towards Mrs. Witmarsh, which
21 actual legal name was Mrs. Victoria Witmarsh. But at the time 21 we submit is going to help us meet our burden of proving beyond
22 she was in a relationship with the defendant, Brian O'Keefe., 22 areasonable doubl that this was an intentional act.
23 Mrs. Witmarsh had been estranged for her husband for 23 And at the conclusion ml;cﬂe:d;ncelnlhlﬁ
24 several years, and in fact, she had a daughter with that 24 case, we are poing 10 ask you to return a verdicl of guilty 1o
25 husband. The daughier's name was Alexandra, Now, on the night | 25 the crime of first degree murder. Thank you.
Page 170 Page 171
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1 THE COURT: Al}right, thank you. Mr. Pike, do you 1 goingto come in. This is the apariment where all these events
2 wish to exercise your right for opening at this lime? 2 occurred. It was not done in a secret or a premeditated or
3 MR. PIKE: Yes, your Honor. 3 where somebody snuck to where someone was at and then killed
4 THE COURT: All right. 4 themand tried to get away from what was happening.
5 MR. PIKE: May it please the Count. ladies and 5 It was this on again. off again girlfriend. They
6 gentlemen of the jury, counsel. Ms. Palm and Brian, this is an 6 were living together. They were living in this apartment and
7 opportunity that I have to preview the defense’s version of Mr. | 7 neighbors were around. They walked up. This is where they
8 OKeefe's version and try 1o pull together some of the evidence | 8 came. The door was open. The evidence is going 1o show that
9 that's going to be produced to you so thal when it comes 9 when the neighbors came, they came in the door, It was open.
10 forward to you. it will -- it goes in context. Sometimes we 10 This is not something that was done in secret, which is what
11 have to call wilnesses out of order so the best thing | can 11 you would reasonably cxpect or would interpretas a
12 describe in opening statement is like a picture on a puzzle box | 12 premeditation or planning.
13 because sometimes we put a piece over here in the comner, and | 13 They were a couple. They lived together. He gave
14 itisn't until we bring in the other picces that that makes 14 her flowers. They had their clothing together. They kept an
15 sense and it all kind of fits in. 15 apartment. They kept a clean apartment. They had gotien over
16 So once you understand the theory of the State as 16 their past problems. They were hoping for that happy ending
17 they presented it, now we're going to show you what the 17 ihat we heard about. And they were back together.
18 evidence is going to show in this case and why it would be 18 The physical evidence will show that this is a couple
15 appropriate to come back nol with a verdict of guilty of murder | 19 that was bearing for a fisture together. (Indiscemible) the
20 in this case, 20 bathroom, the closet space. It appears 10 be equally divided.
21 This is the case of the State versus Brian O'Keefe. 21 They're working side by side with the union® We'll bring in
22 Itis a case about tragedy and not about murder. It slarts out 22 union members 10 show that as a couple they were open. This is
23 with the Slale'ullegingﬁlhis premeditation. That he thought 23 not something where anybody was keeping a secret. They were
24 about it. He had the' malice. the ill will that they talked 24 back together.
25 aboul. Butit'snot sufnponcd by the physical evidence that’s 25 Victoria and Brian were inseparable around the union

Page. 172
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instruction that says you bring your comimnon sense and life
experience in. You don't leave it at the door. That's why
there's so many -- you know, on each side of you, you're all
different. You all have different life experience. You're to
bring that life experience and your common sense into that
deliberation room. Don't forget it, okay.

Punishment. Your duty at this point right now when
you go back in the deliberation room is confine to the guilt of
the defendant. Whether ornot he's guilty and what he's guilty
of. You were not to discuss punishment. The judge instructed
you on that. Or consider the subject of punishment during your
deliberations as to his guilt. That cannot be a factor in your
determination of what he's guilty for. The judge has
instructed you on that, and that is the law in Nevada. You
need to put that aside,

What is murder? I'm going to try to break it down.

I mean, it's so complicated. There's just -- you know, you —
1 was watching some of you. It's like well, what does all that
mean? Well, murder is the unlawful killing of a human being
with malice aforethought. Malice aforethought can be expressed
or implied. What is malice aforethought? We know what killing
another human being is, right? Okay. But what's malice
aforethought? Intentional killing without legal cause or
excuse or what the law would consider adequate provocation.
Okay, so it's intentional. An intentional killing
Page 134
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without legal cause or excuse. Anger, hatred, revenge, ill
will or spite is not required for malice, okay. That's in your
injury instructions, so don't feel like you're going to have to
remember everything that I tell you. Expressed malice is the

Deliberately do it. Implied malice. Malice canbe implicd
_just kind of like the circumstantial ev1dence kind of thing.”
8 ?;how you can imply malice when no considerable
9 provocation appears or when all of the circumstance ofa
10 killing show an abandoned or mahgnant heart. So there's

11 lmphed mahce as well as exprcssed It can be dehbcrate or

13 appears and whcn all of the circumstances showmg aknllmg of

St i Al —

14 an abandoned or mahgnant heart. AN

15 Simply put, malice aforethought means it wasn't an /

16 accident, okayY-Mahce-aforethought simply put, not an

17 accidenf, Whatis first degree murder?- The killing was

18 willful, deliberate, prémeditated. ‘All of those have

19 definitions, too, believe it ornot. Of course, they do.

20 Okay. And each one is different.

21 What is willfulness? The intent to kill. The intent

22 tokill -- you intended it kill. That's wiliful. You know, we

23 kind of all know we what ~ we willfully do things everyday.

24 You know, we willfully get in our car and come to the — start

25 it and drive down to the court house to sit for jury duty.
Page 135
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@ Jd o U W N

N NRNNNNRRHREBR BB B B 3R
Mo WN R OW®-Ja U s wN P oW

What happened to my Power Point?

The intent to kill, though, can be. a certain or
deduced from the facts and circumstances of the killing. So
the intention of the person that killed, you can deduce that
from all of the facts and circumstance of the evidence that we
presented to you today or throughout the week. Most
importantly, such as the use of a weapon that's calculated a
deduced detective in the manner that it was used and the
circumstances surrounding that act. That can be inferred.

Deduced. There doesn't have to be an amount of time,
a (indiscernible) amotint of time needed between the formation
of the intent to kill and the act of killing itself, okay. '
What is deliberation? You think about it first, you weigh the
options, consider the consequences, you make a decision. That
decision, folks, can be made very, very quickly by
premeditation, decision to kill, formed in the mind of the
killer, before the killing. It can be as instantaneous as
successive thoughts of the mind. Less than a minute.

The law doesn't measure the length of time of
premeditation, okay. It doesn't require how long that thought
must be pondered in the mind before it's premeditated. That's
really important for you to understand. Time can be varied
based on the individual and the circumstances of the evidence
that is presented to-you. Instantaneous just is successive
thoughit in the mind. The Jaw doesn't look at the duration of

Page 136
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| 17 and atiger comes out of the cage and he's loose, | mean, it

1 time for premeditation.
2/ If you believe the evidence -- from the evidence that
the act constituting the killing has opinion preceded by and
4 has been the result of premeditation, no matter how rapidly,
5 the killing's premeditated~ i
6 What i 1s second degree. murdt;BThe killing was not
7 . deliberate; net premeditated. J ugtﬁl‘r;tentlonalK Voluntary
8" mansla,_ughterzﬁ(xlhng without malice aforethc@it:‘-/
9 deliberation or premeditation with provocation. An example
10 would be aserious injury. Self-defense, maybe. Or somebody
11 is'trying to hurt you. With no time to think. An irresistible
12 impulse in the heat of passion.
13 And the objective standard, though, for that heat of
14 passion is an ordinary person would have killed without
15 thinking. [ mean, it's just innate, okay. You'reina
16 circumstance where, you know, let's say that you're at the zoo

18 would be -- you wouldn't even think to try to save your

19 daughter or, you know, that's instantaneous. That's.an

20 instantaneous -- that's what an ordinary person would do. You

21 know, a situatior Where-an ordma.ry person would kill.

22 «__ Involuntary manslaughter, killing without any intent ‘

23 durmg the commission of an unlawful act er a lawful act which

24 probably might produce such a consequence in an unlawful

25 manner. EB-ut where the involuntary killing occurs in thej—-/
Page 137
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1 commission of an unlawful act which in its consequences ! 1 The killing was absolutely necessary to avoid your
2 naturally tends to destroy the life of a human being the ‘ 2 death or substantial bodily harm in this case, as' it applies in
3 offense is murder. e 3 this case. The reasonable person standard. Fear alone is not
4 What's a deadly weapon? Well, it's complicated, 4 e¢nough. And you cannot use more force than was necessary under
5 according to the law. Any instrument if used in the ordinary 5 the law. And it doesn't apply to initial aggressors.
6 manner contemplated by its design and construction will or is 6 Intoxication. We've heard about intoxication. If an
7 likely to cause substantial bodily harm or death. Or any 7 intoxicated person has the capacity to form the intent to take
8 weapon, device, any instrument, under the circumstances it was| 8 a life and he concedes and executes that intent, that's no
9 used or attempt to be used or threaten to be used that's 9 grounds for reducing the degree of this crime. There are other
10 readily capable of causing substantial bodily harm or death is | 10 instructions that are the packet. Those are pretty much
11 adeadly weapon. And of course, our contention is that a knife | 11 self-explanatory.
12 was the deadly weapon. ) 12 How do we know defendant killed Victoria? Well, for
13 Substantial, what's substantial bodily harm? 13 onething, there's been absolutely no evidence that anybody was
14 Substantial bodily harm means that it's bodily injury which 14 in the room but the defendant and Victoria. 1 don't think
15 creates a substantial risk of death or causes serious 15 identity's an issue in this case. All right, this is how we
16 impairment, disfigurement or prolonged physical pain. All 16 know it's first degree murder. It wasn't an accident. It was
17 right, what's self-defense. We use the reasonable person __, | 17 willful. I don't think 1 have to go through all the facts.
18 | standard. Honest but unreasonable does not negate malice and | 18 You guys, there's been so much testimony here. Use your common
19/ does not reduce the offense from murder to manslaughter. ) 19 sense. Useall the evidence. You can infer that there was no
20 It has to be reasonable under the reason person 20 accident here. The medical examiner testified that the
21 standard. There has to be the threat of eminent death. 21 location of the wound -- you can view the photos yourself and
22 Eminent means quicker than immediate. Or substantial bodily | 22/ determine that this was no accident. It was willful. The act_~
] 23 harm. So there has to be a risk of eminent death or 2¥ of stabbing Victoria was willful.
24 substantial bodily harm, which, again, was, you know, the 2 It was premeditated. He had time to think about it
25 threat of serious bodily injury. ' 25 and thought about it. Remember, premeditation can be quick
: Page 138 p Page 139
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1 instantaneous? How do we know all this? Well, I'm going to 1 directly under. And Joyce told you as she was laying in bed,
2 get to that want it was deliberate. And there was definitely 2 she heard lots of thumping, lots of noises, 2 woman crying.
3 malice aforethought, either expiess,, definitely implied) Okay. 3 She kept tumning up the volume. .It got louder. It won't on
4 MR. PIKE: Objection, yotirHonor.-May-we dpproach 4 for about an hour. She heard thumps, she heard crying. And
5 the bench, I'm sorry. P 5 then at one point it got so loud, it woke  Cookie (phonetic) up.
6 THE COURT: All right. ',.-v"”“ 6 You remember, he jumps up, what the hell? Stick the broom up
7 MR. PIKE: I hate to interrupt Counsel's argument. 7 --you know, the old broom trick on the ceiling, you know, to
8 (Off-record bench conference). 8 try to quiet it down. It didn't quiet it down. It got louder.
9 MS. GRAHAM: Okay, So we look at the evidence before | 9 And then Cookie was so frickin' irfitated because he
10 the murder, during the murder and after the murder. What did 10 was awoken. He went up there to tell them to quiet down, and
11 he say, the defendant? What did he do before the murder? He 11 what did he see? Well, he saw Victoria laying there in a pool
12 said I want to kill the bitch. He told Cheryl Morris that. I 12 ofblood. And Cookie's reaction is what the hell did you do?
13 want to kill the bitch, she's.poison. Why? He told her why. 13 He ran down stairs; started calling for people to call 911.
14 She took three years of his life. 14 Defendant never asked him to call 911. He saw Cookie. Told
15 You can judge the credibility of Cheryl Morris 15 him to get out. Most importantly, one of the things that we
16 herself. He even told her how he could kill somebody with a 16 can infer that during the murder, since we don't know exactly
17 knife. He demonstrated to Cheryl that he can kill somebody 17 how everything transpired, we have photos.
18 with aknife. He talked about his proficiency in the services 18 The photos, and you know the saying? A picture is
19 withaknife. His training. Before the murder he said all 19 worth a thousand words. These are all going to be back in the
20 that, . 20 jury room, State's Exhibit 55, State's Exhibit 36, State's
21 What about during the murder? Well, that's a little 21 Exhibit 59, State's Exhibit 46, State's Exhibit 39, State's
22 tougher because we don't really know what was said or exactly 22 Exhibit 58, 57, There's more, folks. I'm not going to show
23 in what order that transpired. We know that the Tolivers, who 23 you all of them. How about this one, 8? State's Exhibit 60.
24 live directly under the defendant and Victoria that night, 24 How about this one, Defendant's Exhibit UU? That says it all,
25 directly under, Were in their bédroom where the murder occurred | 25 really, Picture's worth a thousand words.
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could kill somebody with a knife? He said well, no, I didn't
demonstrate. Well, certainly that can infer that he admits
that he at least told her.

Why woild she make that up? Because she hates him?

I don't think so. And let's talk about the testimony of Joyce

and Todd and the timing here. The evidence certainly supports
that there was noise coming from that apartment for an
extensive period of time. Not five minutes, not ten minutes,

but for an extensive period of time. And at some point it got

to loud that Mr. Toliver went upstairs to find out what was
going on. And we all know what happened after that, the police
were called.

This brings me to circumstantial evidence. You heard
Joyce Toliver talk about how she could hear the woman crying
during the time that she heard that noise. Some of you might
be thinking well, this whole scenario could have been avoided
if Ms. Toliver had called the police. That might be true, but
that doesn't change the facts of this case, folks. And it
doesn't get the defendant off the hook.

You got a woman crying, you got loud noxses you have
signs of disturbance inside that apartment, inside that
bedroom, and you have a woman looking like the way she looks in
those photographs with all those bruises. You have an injury
to the front of her head. You have an injury to the back of
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1 that she's dead, Mr. O'Keefe breaks down and cries. The video 1 But you aiso heard that Ms. Witmarsh stopped dealing
2 didn't support that. What it showed was a person who sat there 2 with Mr. O'Keefe in August when she moved out. And now some
3 for several seconds and then began to kind of whine. And you 3 six or seven months later he want you to believe that she still
4 heard the testimony from the detective who was actually there, 4 has this pinned up aggression that she would craft this
S that he saw no tears, he saw no welling up of her eyes, he saw 5 preposterous story about -- they want you to believe it's
6 no reaction. That's because he already knew she was dead. He 6 preposterous, but that she would make up this story about what
7 was just kind of playing a game. 7 the defendant told her about his underlying disdain or enmity
8 Now let's talk about credibility. They've already 8 towards Victoria Witmarsh because what had happened.
9 said the credibility instruction, and we're talking about 9 Now, some of you may say but yeah, they were together
10 Cheryl Morris. Now, the defense attorney wants you to believe | 10 at the time. Sure, but that doesn't mean that he didn't have
11 that Cheryl Morris came in here and basically told you a lion 11 some deep seeded disdain for what happened during that time she
12 the stand because she was a jilted ex-girlfriend. But this is 12 testified against him in front of a jury of people like you.
13 the same ex-girlfriend that the defense attorney called and 13 It doesn't change the fact because there could be an alternate
14 said hey, you know, we think that Mr, O'Keefe's - you still 14 scenario as to what happened that night, and I'll get to that
15 have Mr. O'Keefe's glasses, can you bring them. She brought 15 inasecond.
16 them. 16 You heard Ms. Witmarsh say that the defendant told
17 Does that sound like the woman who has an ax to 17 her that he wanted to kill the bitch because she took away
18 grind? She brought the man's glasses. When asked on the stand | 18 three years of his life by testifying against him. Take into
19 well, why are you here, because I was subpoenaed. She's 19 consideration that her testimony is corroborated by the
20 subpoenaed, she gets on the stand, she's take an oath where 20 evidence. The judgment of conviction that's been admitted into
21 she's asked questions, she tells the -- she provides the 21 evidence, folks, read it.
22 answers. She certainly didn't seem like a woman scom. They 22 The defendant said that he served about two years,
23 want you to believe that this is hell hath no furry like a 23 but I'd ask you this, how would Chery} know this information
24 woman scomed simply because the defendant cheated on her 24 unless the defendant told her? Cheryl testified that the
25 sometime ago. . 25 defendant told her he was proficient with knives. When asked
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battery of something, that" prempltated a: stabbmg
w, if he started this, he can't now claim
self-defense because the law says the initial aggressor does
not have the right to self-defense. That's the law. Ms. Pike
-- excuse me, Ms. Palm also said that doubt Cheryl Morris'
credibility because she called the police. Well, it's
reasonable to infer it's because she learned what had happened
in that apartment, and she had some relevant information to
provide. That's not unlike something that anyone would do
under those circumstances. Not just a person who had an ax to
grind.

The night in question the defendant never said look,
this is where I got injured. But not some several months
later, he wants to fall back on that as some evidence
corroborating that this little woman trying to kill him that
night. Folks, it's unreasonable under these circumstances.

Now, with regards to the testimony about the DNA, you
can't really conclude anything from that but except that two
people came into contact with knife, Victoria Witmarsh and
Brian O'Keefe. And the reason why is because the defendant
doesn't even know what happened to that knife after she got
stabbed, and you can see on the pictures that there's
pillowcases laying on top of it. There's an indication that
the blade may have been wiped off. 1 mean, you can't just --
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you can't really just trust the testimony of Dr. Schiro and
that his interpretation means that these wounds are totally
defensive because I've shown how they aren't.

Now, briefly allow me to talk about the defendant's
testimony on the stand. He tells you about his military
service some 25 years ago. We know since then some things have
happened in his life. The law says that you can take, for
instance, his felony convictions as evidence in assessing his
credibility, especially when combined with the fact that he's
- the story's he's given today is inconsistent with the story
he told Cheryl Witmarsh (sic), and it's inconsistent with the
story he gave on that videotape.

Folks, I'm almost done. Ms. Palm wants you to
consider the defendant's actions after this happened as
evidence that he didn't mean anything to happen on the night in
question, but that's not what the law says. The law s
determine a person @t the moment they € )umt e
And that makes sensé because sure, a lot of tim € ar
sorry that they kill somebody after it's happene
they get caught. But it doesn't mean — it
underlyin y less criminal.

Now in talku;—g”about reasonable doubt, the
instruction tells you exactly what reasonable doubt is. It
says doubt to be reasonable must be actual, not mere
possibility or speculation. I submit to you the story that the

Page 178

ROUGH DRAFT TRANSCRIPT

c@t@?f
m#? o?@‘(

defendant gave does not comport with the evidence, ,and I'm
talking about the story he gave today and yesterday on the
stand, He said that she fell backwards, he fell on top of her,
and somehow she ends up stabbed.

Now, folks, if you land on -- I submit to you that if
you land on somebody with all your body weight and you weigh
180 something pounds and you land on them and a knife goes into
them because your entire body weight is on them and they only
weigh a hundred pounds, the blade is going to go in a lot
further than four inches. It's going to go ail the way in

because all your weight is on there.
12

But here, the length of the wound was-four inches,
13 which is consistent with @g@n
14 consistent with ay aecidental stabbing where you fall on top of
M&e knife. That's another part of common
sense. So what we're asking you to do here is to use some

17 common sense, realize that the credibility of the State's

18 witnesses shouldn't be questioned under the circumstances of

19 this case, take into the fact -- take in fact that the State's

20 evidence has corroboration. Go ask me to convict him. We've
21 metour burden. The burden is beyond a reasonable doubt. It

22 says that if you feel an abiding conviction and the truth of

23 the charge, there is no reasonable doubt. Thank you.

24 THE COURT: Thank you, Mr. Smith. The clerk will now
25 swear in the marshal to take charge of the jury panel.
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(Swearing in the marshal)
(Outside the presence of the jury)

THE COURT: Let the record reflect we're outside the
presence of the jury panel. 1just want to put on the record
when I read the jury instructions, instruction number 3, as was
provided to counsel, actually I read it as is, but it was
retyped because if you look at line 11, the word instructions
was broken up on the line, and that was just retyped. And so
the corrected ~ or the typed version is provided to the jury.

Instruction 42 that was original provided to the
attorneys at line 7 and line 8 it says read backs, and I had
that - I read it as play back, but it's originally typed for
both counsel and read backs, and so that was fixed.

And instruction 43, which you had copies of, was just
the instruction that I signed, and the signature line was moved
up. So three changes were made and those changes were included|
in the packet of jury instructions provided to the jury panel.
And everyone has provided their cell phone numbers to the
clerk, and please within 15, 20 minutes of the court house to
be called. It's my understanding is that they wish to
deliberate tonight and --

MR. PIKE: I plan on staying here —

THE COURT: Okay.

MR PIKE: -- until (indiscernible).

MS. PALM: Yes, I'll be here, too.
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THE COURT: Allright.
MS. GRAHAM: Judge, (indiscernible).
MR, SMITH: Tl be here but no guarantee I'll be
sober.
THE COURT: Okay.
MS. PALM: Yeah, me either.
THE COURT: That's off the record, Michelle.
(Court recessed at 4:02:58 p.m. until 7:12:55 p.m.)
(In the presence of the jury)
10 - THE COURT: You may be seated. 1 understand that we
11 have a verdict, and Mr. Livemash, are you the foreperson?
12 JUROR NO. 6: Yes, sir.
13 .THE COURT: Please hand the verdict form to the
14 marshal. The clerk will now read the verdict.
15 THE CLERK: District Court, Clark County, Nevada.
16 State of Nevada, plaintiff versus Brian Kerry O'Keefe,
17 defendant. Case No. C2566 -- 250630, Department No. 17.
18 Verdict. We the jury in the above-entitled case find the
19 defendant, Brian Kemry O'Keefe, as follows: Count one, murder
20 with use of a deadly weapon, open murder, guilty of second
21 degree murder with use of a deadly weapon. Dated this March
22 20th, 2009. Signed by the foreperson, Kirk Livernash. Ladies
23 and gentlemen of the jury, is this your verdict as read? So
24 seayou one, so say You all.
25 THE JURY: Yes.
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Court overturns man’s murder conviction i in

- girlfriend’s death

By Cy Ryan (snn:tas:t) :

Tuesday, April 13 2010 | 4:21 p.m.

CARSON CITY — The Nevada Supreme Court has overtmned the second-degree murdér conviction of
Brian K. O"Keefe, found guilty of killing his live-in girlfriend in Las Vegas in November 2008.

The court said District Judge Michael Villani gave an erroneous jury instmction that was not harmless. It
said “it is not clear beyond a reasonable doubt that a rational juror would have found O’Keefe guilty of
second-degree murder absent the error.”

O’Keefe and Victoria Whitmarsh had a tumultucus nelatlonshlp. He was convmted in 2006 of domestnc
battery upon the testimony of Whitmarsh.

When he was released from prison, they got back together. They had both beendnnkmg the mght of the
death when Whitmarsh was stabbed in the side. .

O’Keefe said Whitmarsh came at him with a knife and they stmggled_ She fell down and lnt the top of her
head. He called for help from neighbors.

The Supreme Court said thedlslnct]udge almsedlns d:screuonwhenlt mstructedthejmy that second-

degree murder inchides involhintary killing and there was not enough evidence to suppoﬂ second—degtee
murder. .

O’Keefe was sentenced to 10-25 years for second-degree murder and a consecutive term of 96 months to
240 months for a weapons enhancement.

The court on Tuésday ordered a new trial for O’Keefe. @ ﬁq/ /VM&ScZ é é C(/\?ﬁ’l\ ‘{-ée@%g /gq[e
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MOT CLERK OF THE COURT

Zeanl Laxy Weere 4 Gozdt
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

Petitioner In Pro Se

DISTRICT COURT

CLARK COUNTY, NEVADA

Bonl bt O hore

Petitioner,

A-20-820374-W

Cése No.

—vs—
He SHAE oF Ned4 <t al.

Respondent.

EX PAR <00|//5L~54>
COMES NOW Petitioner, R, ,ém/ @ <, , in pro se,

and moves the Court for an order app01nt1ng counsel 1n the

Dept. No.

instant petltlon. See Nﬁg 3d.9%0 T 3'4"1?0 7‘30”%&47673 SWJLYI zot?

This motion is based upon NRS 34. 980[a11 rapers and

documents on file herein; and the points ‘and authorities below.

PQINT3 AND AUTHORITIES

Petitioner is unable to afford counsel. See Application to

The substantive issues and procedural requirements of this
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Petitioner, due to his incarceration, cannot investigate,

take depositions or otherwise proceed with discovery herein.

Petitioner's sentence is: f0 TS ety mé/&ﬁ’c‘a/ﬂfi’e Q'ZOS(&MF.
T 4 T
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There V//;re are not additional facts in support of
this motion.attached hereto—on—separate -pagetsy CoVd -/ /

Counsel would assist Petitioner with a clearer presentation

of his issues before this Court and would likewise facilitate

and ease this Court's task of discerning the issues and

adjudicating same upon their merits.

Discretion lies with the Court to appoint counsel under NRS

34:%8?] Crump v. Warden, 113 Nev. 293, 934 P.2d 247, 254
(1997). The Court is to consider: (1) the complexity of the

issues; (2) whether Petitioner comprehends the issues; (3)

whether counsel is necessary to conduct discovery; and (4) the

| severity of Petitioner's sentence. NRS 34.980(1)-(1) (c).

Under similar discretionary standards, Federal courts are

| encouraged to appoint counsel when the interests of justice so

require - a showing which increases proportionately with the
increased complexities of the case and the penalties involved in
the conviction. Chapey v, Lewig, 801 F.2d 1191, 1196 (9th Cir.
1986). Attorneys should be appointed for indigent,petitidners
who cannot "adequately present their own cases." Jeffers v,
Lewig, 68 F.3d 295, 297-98 (9th Cir. 1995).

Although Petitioner need meet but one (1) of the enumerated

criteria of NRS 345?35}in order to merit appointment of counsel,
Ve

he meets all of them. He also presents a classic example of one

meriting counsel under the interest of justice test bespoken by
the Ninth Circuit. Indeed, Petitioner's sentence, coupled with
the other factors set forth above, demonstrate that appointmené
of counsel to him would not only satisfy justice, but 7m?ﬂw42
fundamental fairness, as weil.

-2-

50




N

S O 00 =N N W W

[\ T NG T NG SR N Y S e e T e e T e ol
W N = O Vv 00N R W N -

24
25
26
27
28

CONCLUSION
For the reasons set férth above, the Court should.apﬁoint
counsel to represent Petitioner in and for all further
proceedings in thié{?ﬁ%kiﬁszg_ggﬁizkgﬁ V%aéa/ihnDQMOQSAM§3éﬂ%
Dated this._lgi?day of -_:iZQV/V_ — , 2020 |

}

B LY

_Brian L () Heeke  #
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

Petitioner In Pro Se
ER AT ER
I do certify that I mailed a true and correct copy of the
foregoing MOTION FOR APPOINTMENT OF COUNSEL to the below address

on this /$ﬁ% day of ;Z;A/ , 2026 , by placing same

in the U.S. Mail via prison law library staff:

Attorney For Respondent

Petitioner In Pro Se

A

The undersigned does hereby affirm that the preceding
MOTION FOR APPOINTMENT OF COUNSEL DOES not contain the social

‘security number of any person.

pated this /S day of  Ja ¥ , 2020 .
EWA 74
T Baa L VLG

Petitioner In Pro Se
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
52 - 53
WILL FOLLOW VIA
U.S. MAIL
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
54 - 54
WILL FOLLOW VIA
U.S. MAIL
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
55 - 55
WILL FOLLOW VIA
U.S. MAIL

55



Aigfm% K;ny’ 67°ngkf. #  Quzdf

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419
Petitioner In Pro Se
DISTRICT COURT
CLARK COUNTY, NEVADA
: * % * % *
<
Bensl_Keed () ‘Kezee . )
0 A A-20-820374-W
Petitioner, ) Case No.
)
. -vs- ) Dept. No.
. )
JHE SMT6 o MNEUABH )
)
Respondent. )
)
ORDER APPOINTING COQUNSEL J

THE COURT, having considered Petitigner's Motion for
Appointment of Counsel, and with Good Cause appearing,

IT IS HEREBY ORDERED that the motion is GRANTED.

Attorney is hereby

appointed to represent Petitioner for and in relation to all
further proceedings in the above-entitled habeas corpus action.
IT IS SO ORDERED.

Dated this day of

District Court Judge
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
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AFFIDAVIT OF éma:; 8//@@/% '{‘?olﬁi

STATE OF NEVADA )

)SS:
county oF Ceall

)

o Bean O lled

following statements are true and correct, to the best of my own knowledge and of my

+ the undersigned, do hereby swear that all the

own volition. ~ .
l. My name is ;Bw1y~ (f) Z£%¥4

2. I am over 18 years of age, I reside at'Lovelock Correctional Center, 1200

Prison Road, Lovelock, Nevada 89419, I am fully competent to make this .

affidavit and I have personal knowlédge of the facts stated herein.

3 Md”é‘/ ?@’/% ‘/’f féfﬁ){/ﬁ/ F\?e?lw// ~—4mu’<e4ce Rl

Aewrd /ﬂw ANEY  3¢-7t6 w 3¢. s _ ma/mrrw (Mzo*%%)
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I declare under penalty of p rjury that the f reg01ng is true a;L correct, and

that this document is executed without benefit of a notary pursuant to NRS 208 165

and/or 28 U.S.C.A § 1746 as T am a prisoner to state custody

Dated this %@AC@‘/ /(/I‘k/{ day of 5?/2!“‘" [5/ Zozo
/
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CERTIFICATE OF SERVICE BY MATIL

2 I do certify that I mailed a true and CoOrrect copy of the
3{{—foregoing—— W peteap——Comp PEC <
4' to the below address(es) on this Lﬂ day of 5‘5/)/25“//%” ,
51| 202* , by placing same 'in the U.S. Mail via prison law library
6l étaff pursuant to NRCP S(b):
7 @(a( ¢ @V'il/
gl e e e PR
9 - V- /¢¢Z OWS}’
10
St R — - e e e
12
13
14
15 ) k é//
16 &w S {%
Sreg) (- D fkk  #_FoL
17 Lovelock Correctional Center
1200 Prison Road,
18 Lovelofk, Nevada 89419
19 %&M%ﬁ In Pro Se
20 :
’ AFFITRMATION PURSUANT TO NRS 239B.030
. 21 The undersigned does hereby affirm that the preceding
ér , 22 Mcﬁfﬂ( :/61 &/’479( - . - filed in
s 23
g I ”4 District Court Case No. 14"20‘870'37‘/’“/6.065 not contain the
;5_- social security number of any person.
, § jz Dated this ﬁ day of. BZJZZWW , 20 2%
27 A
28 Zﬂy‘/% In Pro Se
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Electronically Filed
8/23/2020 3:11 PM
Steven D. Grierson
DISTRICT COURT CLERK OF THE CO
CLARK COUNTY, NEVADA &’“"‘ ﬂ,‘

ook

Brian O'Keefe, Plaintiff(s) Case No.:  A-20-820374-W
vS.
Nevada State of, Defendant(s) Department 17

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion to Compel and for Clarification
Requesting Court to Issue Order for Clerk of Court to File as Complaint and Serve to All
Appropriate Parties in the above-entitled matter is set for hearing as follows:

Date: October 27, 2020
Time: 8:30 AM
Location: RIC Courtroom 11A

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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12/08/2020°

Name - N /( CLERK OF THE COURT
13 e _ '

Address i Bﬂ o’;w' / N

Cit State .

_ W éuve/.d/&// )Jg_[/gz(/a, G4

Email ’

Telephone L T :

District Court
Clark County, Nevada

/:?3%/@( [f”%y @ ‘ %”/E

Case No.: A -Zo- 320'374’ w

Department: - T

- Plaintiff,

. VS,

T Sam o NEGpA

Defendant

Notice of Motion

Please take notice that the hearing on __ \l67ece o ploz@r, gudr P& ANTFE T Al ‘

Zﬁiae&"ﬂﬁ Z(«%W/?// % JE Apvistn  ofF wny (g DEccqa OF

B, Fech— < (ZTt(ze 4T ESian ,
will bc heard on + 20 __ in Department -Floor

Courtroom —

at the hour of AM/PM.

Dated this /877‘@ of _Alolen ber, 20.%

=/ 8%2///

ael E%“vig

Rt

HOV 23 20628
CLERK OF THE COURT

ggnicc of Motion - |
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B ™ @ //wé ¥ oz df CLERK OF THE COURT
2. -Lovelock- Coﬁ:rectional—Center—‘ T
1200 Prison Road

3 Lovelock, Nevada— 89419 — - T T

4\ “Rbtiarer In Pro Se

5
6] . IN THE EIGHTH JﬁDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF CLARK

8 - *. * % ok %

9 o O%c

5}@//‘”‘/ g&ﬂﬁy 7243 s @& See W@M‘( 1‘}7“(4{({@ /?’Nér ,‘,Xl( /},
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_ ' AFFIDAVIT OF ;;mgd (O ) /%é“ff!
STATE OF NEVADA )ss @ PN@ a&ye M. ,4 - €- W

COUNTY OF PeR¥Hid()
)

- e}
I, ;§%W7J4 é;> /%;;/42 + the undersigned, do hereby swear that all the

following statements are true and correct, to the best of my own knowledge and of my

own volition.

_— < -~
1. My name is ﬁcdﬂ /9 /é&%

2. I am over 18 years of age, I reside at Lovelock Correctional Center, 1200

Prison Road, Lovelock, Nevada 89419. I am fully competent to make this .

affidavit and I have personal knowledge of the facts stated herein.

3. T v Kz/ /m/ f‘/.t;fS/ o ) iz 00/\/&7’/7/7‘0%4(, éAIL Z<€!7[nga/ :

Ay the MNevats Lecitrhoe a5 NS 34 %00 | .
P%é;lm fo EstafTish Fatisd Tomsperce o z;://zS’Z:?O

hiy  mpaite s ,/U,a(kce,a
4 Eegblilc )\/eVJr(z éc(rd:/a;éff:r //774//2” 7£ XEs 34 fso, e
f-fao/ ecdf %(@%}fj’ (et O/ér/( /ﬂ?l‘fﬂf[/ﬂﬁrl/ br ;t fed /
/ Fn %/fd/ (O /Z&%(e& doilaw 5 7 Cﬁmr@ urlaé’ /\/ég Y2 72’,‘/.5

3. f/ﬂml %% cu/éffﬁ @OUI% ¢ kr!( /m//)[ ﬂ/ff ‘74;%::;& Mﬂae&%ﬂ« ?7
C/e/“[ 7L CU/fGC‘IL ﬁ; WDZ/CW 7{) (,&;ﬂi/)ﬂ “to 5’5’/44( /
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oA é{’&z [é cé/& 57@5}/ /}13/ /40'//7r 7] ﬂ;ww’? eﬂﬁ*y o

I declare under penalty of perjury that the foreg01ng is true and correct, and

that this document is executed without benefit of a notary pursuant to NRS 208.165

and/or 28 U.S.C.A § 1746 as I am a prisomer to state custody.
Dated this /@% day of M%fy/épf\ - SIEO
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) E1GHTH JUDICIAL DISTRICT COURT

J CASE SUMMARY
CASE NO. A-20-820374-W
Brian O'Keefe, Plaintiff(s) § Location: Department 17
vs, § Judicial Officer: Villani, Michael

§ Filed on: 08/28/2020
§ Cross-Reference Case A820374

§ : Number:

§ Defendant's Scope ID #: 1447732

Nevada State of, Defendant(s)

CASE INFORMATION

Related Cases Case Type: Writ of Habeas Corpus
08C250630 (Writ Related Case)
Case 4612812020 Open

Status:
DATE CASE ASSIGNMENT
7 Cur;'ent Case Assignment
Case Number A-20-820374-W
Court Department 17
Date Assigned 08/28/2020
Judicial Officer Villani, Michael -
PARTY INFORMATION
Plaintiff O'Keefe, Brian Kerry
. B T Pro Se
Defendant Nevada State of '
DATE St 7% U EVENTS & ORDERS OF ’l:lir;‘Q()‘(;lzjyj o o INDEX

"EVENTS

} / 08/28/2020 < @ Inmate Filed - Petition for Writ of Habeas Corpus

08/28/2020

Motion for Appointment of Attorney
Ex Parte Motion for Appointment of Counsel

08/28/2020 & Application to Proceed in Forma Pauperis

08/28/2020 | (2] Filed Under Seal
Certificate of Inmate’s Institutional Account

09/23/2020 &) Motion to Compel

Filed By: Plaintiff O'Keefe, Brian Kerry

Motion to Compel and for Clarification Requesting Court to Issue Order for Clerk of Court to
File as Complaint and Serve to All Appropriate Parties

09/23/2020 Clerk's Notice of Hearing
Notice of Hearing

HEARINGS

10/27/2020 Motion (8:30 AM) (Judicial Officer: Villani, Michael)
Plaintiff’s Motion to Compel and for Clarification Requesting Court to Issue Order for Clerk
of Court to File as Complaint and Serve to All Appropriate Parties

. e_ - _ -
{\-@ ‘b(‘q//\ (/ YQ/ >j PAGE 6 2 Printed on 11/06/2020 at 2:57 PM
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CERTIFICATE OF SERVICE BY MATT,

2 I do certify that I mailed a true and correct copy of the
3|l foregoing MO oF yrmpn/ 44 k////t(?/@?’.;/ AT o o AT E204%(
4|| to the below address(es) on this /gf[t day of N‘("&“ é“/\ .
5|l 2024 , by placing same in the U.S. Mail via prison law library
6 étaff, pursuant to NRCP 5 (b):
7 NVl CBHCR .o b
8 ) ,
C)&Wéﬁ Qﬁuﬁ( (19‘#4'
9 .
' 20 (ewe fle.
10 ,
o Vg Kt Epres
11 i
12
13
14
15 < ) Cj;
16 A= ( A
, Tt Ol Fquzieq
17 Lovelock Correctional Center
1200 Prison Road
18 ILovelock, Nevada 89419
v
19 (?@/ﬁkm) In Pro Se
20
T AFFIRMATION PURSUANT TO NRS 239B.030
21
: , The/undersigned does hereby affirm that the preceding
< 22 N e ¢
S \recs & Mo g Pty M@ -—giled in
© 23 )
; District Court Case No. A-%- #2374 does not contain the
: 24 ‘
§ ~social security number of any persomn.
- 25
g ' Dated this . /8{4 day of M//@HGJ— , 20
— 26 > .
De K
27 B o C)!ﬁédbf
28 '})Lk(ﬁm{ In Pro Se
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Electronically Filed
12/8/2020 1:26 PM

Steven D. Grierson

DISTRICT COURT CLERK OF THE CQO
CLARK COUNTY, NEVADA w ﬂ,‘

ook

Brian O'Keefe, Plaintiff(s) Case No.:  A-20-820374-W
vS.
Nevada State of, Defendant(s) Department 17

NOTICE OF HEARING

Please be advised that the Notice of Motion and Plaintiff's Motion Requesting Plaintiff
to be Advised of This Court’'s Decision of Hearing Held October 27, 2020 at 8:30 am in the
above-entitled matter is set for hearing as follows:

Date: January 08, 2021
Time: 10:15 AM
Location: RIC Courtroom 11A

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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CERTIFICATE OF SERVICE BY MATL

2 I do certify that I mailed & true and corréct copy of the
< - - — —7 /
3- __f:grg‘g@jug_%%#ﬁ%fﬁ% 77 / WW 7
41| to the below address(es) on this /?%% day of /V/h%wééf’ .
5] 20 20 , by placing same in the U.S. Mail via prison law library
6 étaff, pursuant to NRCP 5 (b):
Lo Inwle Tacel 8 N
g
Q/’v’rl &ua// 2(5{ /*)‘f‘é/ﬂo?/
? 2 (a3 ' fre
10 (3¢ (/e&qr( e sus3
- 11
12
13
14
LKL
brt_a[/ Ke N2 AR
17 Lovelock Correctional Center
1200 Prison Road
18 Lovelock, Nevada 89419
19 -;%é%;f¢%%l In Pro Se
20
’ AFFIRMATION PURSUANT TO NRS 239B.030
21
: The undersigned does hereby affirm that the preceding
2 2 P M De oty Ju
S 53 bid# e Vet For £ Zu%fy udguent- ... filed in
O,
g ] District Court Case No. /}Z‘D -§Z0 37 does not contain the
= . 24 o
oo .
Q@ . social security numbjf of any person.
= 25
9 Dated this ./96/’ day of /\é(‘/fﬂtécf‘ , 20 20
a 26 c\ IZ é-
K 4,
27 ran__ < O -
28 7»6@21{3/44’ In Pro Se
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N Tase 3 14-cv-00477-RCIVPC Document 7-1_Fled 12701714 Page 54 of 161
BT Case 2:11-cv-02109-GMN -VCF Document 8 Filed 01/26/12 Page 19 of 49

»

Justice Court, Las Vegas Tommp |

CLARK CO NEV,
THE STATE OF NEVADA, )

Plaintiff, )

)
-vs. - ) CASENO..  08F23348X
BRIAN O'KEEFE, aka, )
Brian Kemry Okeefe #1447732, )
) DEPT.NO.: 9
Defendant.

BATTERY/DOMESTIC VIOLENCE: ADMONISHMENT OF RIGHTS

unlawfully committed an act of force or violence upon my spouse, former spouse, a person {0 whom I am related by blood or
marrlage, & person with whom I 2m or was actually residing, a person with whom I have had or am having a dating relationship, a

person with whom I have a child in common, my minor child, or the minor child of onc of those persons (in violation of NRS
33.018/NRS 200.485). .

I AM AWARE THAT [ HAVE EACH OF THE FOLLOWINC RIGHTS AND THAT I WILL BE WAIVING THESE
RIGHTS IF 1 PLEAD GUILTY OR NOLO CONTENDERE:

1. The right to a speedy trial;

2. The right to require the State to prove the charge(s) against me beyond a reasonabie doubt;

i 3. The right to confront and question all witnesses against me;

4. The right to subpoena witnesses on my behalf and compel their attendance;

5. The right to remain silent and not be compelied to testify if there were a trial; and

6. The right to appeal my conviction except on constitutional or jurisdictional grounds,

1AM ALSO AWARE THAT BY PLEADING GUILTY OR NOLO CONTENDERE I AM ADMITTING THE STATE
COULD FACTUALLY PROVE THE CHARGE[S] AGAINST ME. I AM ALSQO AWARE THAT MY PLEA OF
GUILTY OR NOLO CONTENDERE MAY HAVE THE FOLLOWING CONSEQUENCES:

L1 understand the State will use this conviction, and any other prior convietion from this or any other State which
prohibits the same or similar conduct to enhanece the penalty for any subsequent offense;

2. I understand that, ss 2 consaqu:m:é of my plc;-a of guilty or nolo contendere, if I am not a citizen of the United States, I may, in

addition to other consequences provided by Jaw, be removed, deported or excluded from entry into the United States or denied
neturalization;

3.1 understand that sentencing is entirely up to the court and the following range of penaltics for committing the offense
described above will apply (unless a greater penalty is provided pursuant to NRS 200.481):

DEFENDANT'S INITIALS:

DEFENDANT'S ATTORNEY'S INITIALS (if applicable):

PAGElof 2

241

" PAWPDOCS\COMPLT\FCOMP\823182334201.DOC

I am the Defendant in this case. At this time, I am chiarged with battery constituting domestic violence in having willfully and

s
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5 Gase2:1 1-cv-021G8BMN -VCF Document 8 ~ Filed o(ﬁzmz Page 25 0149
‘ ) \...-' ‘. -: -« ' .

e ORIGINAL

flanem

ark County District Attorne RT

Nevada Bar 2002781 y FILED IN OPEN COU

gmLL‘%?‘jgﬁ{tﬁsR FEB 10 2009
epu ¢ C! ome . .

Nega a Bar #010233 y EDWARD A. FRIEDLAND

200 South Third Street K OF THE CQURT
Las Vegas, Nevada 89155-2211
702) 671-2500 BY
ttorney for Plaintiff KRISTENBROWN  DEPUTY

DISTRICT COURT
'CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
‘ Plaintiff,
-vs- - CaseNo.  C250630

: BDept No. v
‘BRIAN KERRY O’KEEFE, o
#1447732

)

Defendant, AMENDED
INFORMATION

STATE OF NEVADA
COUNTY OF CLARK § =

DAVID ROGER, District Attomey within and for the County of Clark, State of
Nevada, in the name and 'by the authority of the State of Nevada, informs the Court:

That BRIAN KERRY O'KEFFE, the Defendant(s) above named, having committed
the crime of MURDER WITH USE OF A DEADLY WEAPON (OPEN MURDER)

| within the County of Clark, State of Nevada, contrary to the form, force and effect of statutes
in such cases made and provided, and against the peace and digriity of the State of Nevada,
did then and there wilfully, feloniouﬁly, without authority of law, and with premeditation and
deliberation, and with malice aforethought, kill VICTORIA WHITMARSH, a human being,
” by stabbing the said VICTORIA WHITMARSH with a deadly weapon, to-wit: a knife.

A £02.00¢

(Felony - NRS 200.010, 200.030, 193.165), on or about the Sth day of November, 2008, »

000012 4 _
247
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Case 3:14-cv 'W Docurient 7-1_Filed 12 ] ]
T‘ase 2:1 1-cv-021Q§‘-ﬁ_MN VCF Document 8 Filed 0726/12 Page 26 of
. N : -
DAVID ROGER w
DISTRICT ATIORNEY g -
Nevada Bar #002781 5
<
t?
¥
o
BY o
l : , 3
1 Deputy District Attorney <
Nevada Bar #010233 u
Names of witnesses known to the District Attomey's Office at the time of filing this
Information are as follows: o
NAME ADDRESS
ARMBRUSTER, TODD 5001 OBANNON DR #34 LVNV
BALLEJOS, JEREMIAH LVMPD #8406
BENJAMIN, JACQUELINE DR ME 0081
BLASKO, KEITH LVMPD #2995
BUNN, CHRISTOPHER LVMPD #4407
COLLINS, CHELSEA LVMPD #9255
CONN, TODD LVMPD #8101
CUSTODIAN OF RECORDS CDC
CUSTODIAN OF RECORDS LVMPD COMMUNICATIONS
CUSTODIAN OF RECORDS LVMPD RECORDS
FORD, DANIEL LVMPD #4244
FONBUENA, RICHARD LVMPD #6834 ,
HATHCOX, JIMMY 5001 EL PARQUE AVE #C-36 LYNV
{UTCHERSON, CHRISTOPHER ~ LVMPD #12996
IVIE, TRAVIS LVMPD #6405
KYGER, TERESA LVMPD #4191
KOLACZ, _ROBIN 5001 EL PARQUE AVE#38 LVNV
2 Pﬁwmmm . $2'
000013 _, 4’(»%_ ;
. - e EOR 07&
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Case 3:14-cv-00477-RCJ-VPC Document /-1 Filed 12/0L/14 Page 1201 1ol

SurREME Count
) o
Navaoa

@ 1MA <P

Gase 2:11-cv-02109-GMN -VCF Document 1 Filed 12/29/11 Page 10 of 13

IN THE SUPYREME‘COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 53859
Appellant, !
vs.
THE STATE OF NEVADA, F I L E D
R dent. :
esponden APR 07 200
CLERY OF BUPREUE COURT
DEPUT Y CLE

ORDER OF REVERSAL AND REMAND

This is an appeal from a judgment of conviction entered
pursuant to a jury verdict of one count of second-degree murder with the
use of a deadly weapon. Eighth Juchcml District Court, Clark County;
Michael Villani, Judge. o

Appellant Brian Kerry O’Keefo contends that the district court
erred by giving the State’s proposed instruction on second-degree murder
because it set forth an alternative theory of second-degree murder, the
charging document did not allege this alternate theofy, and no evidence
supported this theory. We agree. “The distriet court has broad discretion
to settle jury instructioné, and this court reviews the district court’s
decision for an abuse of that discretion or judicial error. An abuse of
discretion occurs if the district court’s decision is arbitrary or capricious or
if it exceeds the bounds of law or reason.” Crawford v. State, 121 .Nev.
744, 748, 121 P.3d 582, 585 (2005) (internal quotation marks and footnote
omitted). Here, the distriet court abused its discretion- when-it instructed

the jury that second-degree murder includes involuntary ln]lmgs that

occur in the commission of an unlawful act because the State's charging
document did not allege that O'Keefe killed the victim while he_ was

w027

10-0%150
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contentions. Accordingly; we

this order.

Ckwg/‘ . o

T A T

Case 3:14-cv-00477-RCJ-VPC Document 7-L Filed 12701714 Page 13 uf 16t
Case 2:11-cv-02109-GMN -VCF - Document 1  Filed 12/29/11 Page 11 of 13

mmmttmé an unlawful act and the evidence presented at trial did not
support this theory of second-degree murder. Cf, Jdennings v. State, 116
Nev. 488, 490, 998 P.2d 557, 559 (2000) (adding an additional theory of
murder at the close of the case violates the Sixth Amendment and NRS
173.076(1)). The district court's error in giving this instruction was not
harmless because it is nbt clear beyond a reasonable doubt that a rational
juror would have found O’Keefe guilty of second-degree murder absent the
error. See Neder v. Unitea States, 527 U.S. 1, 18-19 (1999); Wegner v,
State, 116 Nev. 1149, 1155-56, 14 P.3d 25, 30 (2000), overruled on other
| sxounds by Rosas v. State, 122 Nev. 1258, 147 P.3d 1101 (2006). Because
we conclude that the judgment of conviction must be reversed and ,tﬁe case

‘Jremanded for a new trial, we need not reach O'Keefe's remaining

ORDER the judgment of conviction REVERSED AND
REMAND this matter to the district court for proceedings consistent with

1bbons

cc:  Hon. Michael Villani, District Judge
Special Public Defender
Attorney General/Carson City
'Clark County District Attorney
Eighth District Court Clerk

Sumremx Court
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Chief Deputy District Attorne CLERK OF THE COURT
| Nevada li)art)i‘{#005398 Y o .
200 South Third Street BY RAHOO ,
Las Ve as, Nevada 89155-2211 DEPUTY
| (702) 671-2500 -
Attorney for Plaintiff
DISTRICT COURT .
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, )
' Case No. C250630
-vs- Dept No. XVl
BRIAN KERRY O’KEEFE, |
#1447732 | . SECOND AMENDED
Defcndaht. INFORMATION

Casgsd 2:1525102 ISR/ CF DOCOREIEST Fited 26482 Pagad8 e 158(89 of 143)

N

St

AINF

DAVID ROGER .
Clark County District Attorney F ‘Lilaﬁ"r QOZIBIEDN COURT
Nevada Bar #002781 ' . 20_. _

CHRISTOPHER J, LALLI CHARLES J. SHORT .

j STATE OF NEVADA %
ss:

27
28

COUNTY OF CLARK

DAVID ROGER, District Attorney within and for the County of Clark, State of
Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That BRIAN KERRY O’KEFFE, the Defendant above named, having committed the
crime of MURDER OF THE SECOND DEGREE WITH USE OF A DEADLY
WEAPON (Felony - NRS 200.010, 230.030, 193.165), on oi' about the 5th day of
November, 2008, within the County of Cldrk, State of Nevada, contrary to the form, force
and effect of statutes in such cases made and provided, and against the peace and dignity of
the State of Nevada, did then and there wilfully, feloniously, without authority of law, and

with malice aforethought, kill VICTORIA WHITMARSH, a human being, by stabbing at
M ' ' ' '

P\WFDOCS\INNZI\I’JJ“OJ.DOCﬂ

.02169- GMMH-VveF

EOR

008




e .
i Casasd2IFRE1-02060.BRN4VCF [b@enests HiktEAlZE02 P%@QM@Q:LBB(QO of 183).
i o ” | - |
| }f‘ 1 || and into the body of the said VICTORIA WHITMARSH, with a deadly weapon, to-wit: a
‘ ] .
| 2 ft knife, ©
\ g
| - S e e -
| 3 z
DAVID ROGER 3
4 DISTRICT ATTORNEY ;
5 Nevada Bar #002781 T
N
’ Q
6 l‘ BY Sl ssfile 3
\ RJ.LALLI -
7 Chief De istrict Attorney e
5 Nevada Bar #005398 o
9 5 . ‘ -
' In addition to any other Notice of Witnesses, names of witnesses known to the
10 ' .
District Attorney’s Office at the time of filing this Information are as follows:
11 ‘
| NAME : ADDRESS
12 . -
ARMBRUSTER, TODD 5001 OBANNON DR #34 LVNV
13 : .
| BALLEJOS, JEREMIAH LVMPD #8406
14 - '
- BENJAMIN, JACQUELINE DR ME 0081
15 . '
’ l BLASKO, KEITH LVMPD #2995
| 16 ;
| { BUNN, CHRISTOPHER LVMPD #4407 :
: 17 -
’ ; COLLINS, CHELSEA LVMPD #9255
18 : .
‘ CONN, TODD LVMPD #8101
l .
| ? CUSTODIAN OF RECORDS CDC
20
' CUSTODIAN OF RECORDS LVMPD COMMUNICATIONS
21 _
’ ' 2- CUSTODIAN OF RECORDS LVMPD RECORDS
2
) FORD, DANIEL LVMPD #4244
3 . .
b4 FONBUENA, RICHARD LVMPD #6834
25 HATHCOX, JIMMY ‘ 3955 CHINCHILLA AVELVNV
26 HUTCHERSON, CHRISTOPHER LVMPD #12996
?27 IVIE, TRAVIS LVMPD #6405
KYGER, TERESA LVMPD #4191
28 : L S
gy
2 ; PAWPDOCSUNF\L23\42334803.00C .
Z 5 EOR 008§
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KOLACZ, ROBIN
LOWREY-KNEPP, ELAINE
MALDONADO, JOCELYN
MORRIS, CHERYL
MURPHY, KATE
NEWBERRY, DANIEL
PAZOS, EDUARDO
RAETZ, DEAN
_SANTAROSSA, BRIAN
SHOEMAKER, RUSSELL
TAYLOR, SEAN

TINIO, NORMA

" TOLIVER, CHARLES

TOLIVER, JOYCE
WHITMARSH, ALEXANDRA
WHITMARSH, DAVID
WILDEMANN, MARTIN

'DA#08F23348X/ts
LVMPD EV#0811053918
(TK9) ' '

91

Lt

5001 EL PARQUE AVE #38 LVNV

s&ag;&%t?_@V-Q%@@@oiN -VCF|D3@®dm18 CHtEd Oy/36-R2  Page 30604868 (91 of 183i -

DISTRICT ATTORNEY INVESTAGATOR

LVMPD #6920
C/O DISTRICT ATTORNEY
LVMPD #9756
LVMPD #4956
LVMPD #6817
LVMPD #4234
LVMPD #6930
LVMPD #2096
LVMPD #8718

2992 ORCHARD MESA HENDERSONNV

1013 N. JONES #101 LVNV

1013 N. JONES #101 LVNV
7648 CELESTIAL GLOW LVNY
7648 CELESTIAL GLOW LVNV
LVMPD #3516

PAWPDOCSUNFSZI\R334R03.DOC .
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Electronically Filed
12/8/2020 2:34 PM
Steven D. Grierson
DISTRICT COURT CLERK OF THE CO
CLARK COUNTY, NEVADA &’“"‘ ﬂ,‘

ook

Brian O'Keefe, Plaintiff(s) Case No.:  A-20-820374-W
vS.
Nevada State of, Defendant(s) Department 17

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion for Declaratory Judgment Pertaining to
Rights Affected by NRS 174.085 Subsequent Order of Reversal and Remand as Law as
Case and Another Information Charging Included Offense in the above-entitled matter is
set for hearing as follows:

Date: January 12, 2021
Time: 10:15 AM
Location: RJC Courtroom 11A

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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Electronically Filed

é 12/12/2020 9:32 AM,

CLERK OF THE COURT

ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
PAMELA WECKERLY
Chief Deputy District Attorney
Nevada Bar #6163

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintift

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

vs- CASE NO: A-20-820374-1
08C250630

BRIAN O'KEEFE, '
#1447732 DEPT NO: XVII

Defendant.

ORDER

DATE OF HEARING: 10/27/20
TIME OF HEARING: 8:30 A M,

THIS MATTER having come on for hearing before the above entitled Court on the
27th day of October, 2020, the Defendant not being present, IN PROPER PERSON, the
Plaintift being represented by STEVEN B. WOLFSON, District Attorney, through PAMELA
WECKERLY, Chief Deputy District Attorney, without argument, based on the pleadings and
good cause appearing therefor,

/i
/i
/i
fif

WCLARKCOUNTY DA NETWRMCASEZ 2008409541 5:200869515C-ORDR-{BRIAN KERRY OKECEFE})-003.DOCX

Statisgally closed: USJR - CV - Cther Manner of Disposition (USJRO

T)
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IT IS HEREBY ORDERED that the Defendant's Motion to Compel and for
Clarification Requesting Court to Issue Order for Clerk of Court to File as Complaint and
Serve to All Appropriate Parties, shall be, and it is DENIED.

DATED this 1t day of December, 2020. Dated this 12th day of December, 2020
h
W A1
DISTRICT JUDGE
STEVEN B. WOLFSON ‘,fﬂ?,’]gg,o VE}E!EF 4DbD8
Clark County District Attorney District Court Judge
Nevada Bar #001565

BY /s/PAMELA WECKERLY
PAMELA WECKERLY
Chief Deputy District Attorney
Nevada Bar #6163

CERTIFICATE OF MAILING
[ hereby certify that service of the above and foregoing was made this 10th day

of December, 2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BRIAN OKEEFE #90244

LOVELOCK CORRECTIONAL CENTER
1200 PRISON ROAD

LOVELOCK, NV 89419

BY: /s/Deana Daniels
Secretary for the District Attorney's Office

dd/mvu

2
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DISTRICT COURT

CLARK COUNTY, NEVADA

Brian O'Keefe, Plaintiff(s)
Vs,

Nevada State of, Defendant(s)

CASE NO: A-20-820374-W

DEPT. NO. Department 17

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case. The filer has been
notified to serve all parties by traditional means.
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AFFIDAVIT oF DIpman ffr?{ 3

STATE OF NEVADA ) 8T (gse Ng , /Z'L ZO- RZ0 3‘14—

)SS:

COUNTY OF —Per&A“; )
<

-~ - )
I, él‘lﬂ:/l (,} %L’A » the undersigned, do hereby swear that all the

following statements are true and correct, to the best of my own knowledge and of my

1iti .
1. My name is f('c?,fl ) L€

2. I am over 18 years of age, I reside at Lovelock Correctional Center, 1200

Prison Road, Lovelock, Nevada 89419. T am fully competent to make this .

affidavit and I have personal knowledge of the facts stated herein. M“M’ﬁﬂ 78

3. AWiwalive_ceforse was 4oudy supported by credble evicence ant Himed,
- [ '3 \ ! ! / < , ’ - ¢ ~ A
taosed Jul eiver 5/*/'@/:«?/ by boll ?6’1‘/1‘&6’ ot ditect c7;/'),)m/ 83859 a80e e,
o Wi “ Cafle Declrrls

4. The Strke sivolled {he “ Tae bt Stytoeat ® Ly 1o Conpunce Lhe 70/l

C,w/_f (7L/“€V p’l’b”@"W efué()/*‘ ?/m# ‘é .&’M 4 é‘/ﬂ“{/‘/q O/’L //t;z‘,b/{@/ﬂz:zﬁ(-%
where 'i//hs/ WwIE d‘%/enwhﬁc/ on 740/141%&/ Lherefy §‘/‘ r s O'Z‘éfféé”
C‘!c/m:'i c/l' 5@/)1 cefese w//(&? ﬂ«gg; ?é& //74/1& 5(1'/ Kz«@

5. (hetddd. Cf%,‘/})é)/fw/ lall; Il iter/ ‘L(}/ s ddoriczéa o :.9[3'//
D?y 7, ﬂ’f{\ﬁ brq/‘/ 75/14072/ Eﬁf 049 /“fz;;[ Hhe Mevats cg;/)f{w Qaﬁ‘L
wel (| Frows fow v /zm‘éfyf m(d‘q(/véf Becomes 7 Stiow/ ctegree ’mz/m’v/.
LY has o ch 0t WHEN dbes ancl Gosfontory Seme @ seccnq lee puwder.
The NSC 5380 Lot Yhere i 0 evidowe o Soppect e, Mot an ly wzs

Lhere &, ?f/‘fge/ el Byt~ Ml Sulliceacy fefea licki Suppuy e

ecla under penalty of perjury that /the foregoing is true a correct, and

that this document is executed without benefit of a notary pursuant to NRS 208.165

and/or 28 U.S.C.A § 1746 as I am a prisoner to state custody.

e i '

Dated this IZ’Z’M /"'ééwy day of b‘?{‘f’NAU ' ZCZ(/
Ge -_@mcz/ wis é&‘f«/ af {wo ;; { C} ?g///
erus.  Traif et g 307‘/’4/6'%/ (AT - f

o peyteid lefermanpiai- Fref

Qz:/bm{?/ a5 Yermmatey where secnd A&Pm}/ Yoftes Nes HSSE
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CERTIFICATE OF SERVICE BY MATL

2 T I do certify that I mailed a true and correct copy of thie
3 forgggj;pg__—‘ﬁw iz /7 W%F%WWW W = —
' ¢
4|l to the below address(es) on this ZZ«n( day of FN’MAEF .
5] 20 72 , by placing same in the U.S. Mail via prison law library
6| staff, pursuant to NRCP 5(b): ?rqa—( 5/;,5 /Vg, z232 9% ‘-(//(l
TN Al auvete £ 8.05. ]
8 Serviee  Lisy
__________——-————-————-~
- — -~ A < 1
9 Clart Caly Ditiict fhonay s Ot
. i . l’\' ¢ )
10 gl (5[44( COW“( 4){12:,\(?1 (.9‘6’4&:,({ ¢ f#((&
‘ 11 ' ’ L ‘ - i
12 Ayl 7 e S ~ L N g
1 ted Wpr & Char € Guaty b
13 | L ey flwe. ‘
14 (e kktd AW ENsS - zzee
2 !‘gfa A
15 “ /
/
B Zaa /
16 Cren 14 G //
Bea J(- Ot § feef
17 Lovelock Correctional Center
1200 Prison Road
18 Lovelock,!Nevada 89419
<.
19 D//mﬁé - In Pro Se
20 _ ,
’ AFFIRMATION PURSUANT TQO NRS 239B.030
21
The undersigned does hereby affirm that the preceding
< 22 4mm/ o : [ T . A . -
S . Miew Glridua | " F FomT AR Fuageciet” filed in
5 | 23
\Xo]
g ] District Court Case No. /{.QZ”S;&H- does not contain the
2 24 : )
§ social security number of any person.
= 25 v 4 -
A § : Dated this = % day of ,Der-wbﬁt‘ , 20 «
S 26 /
| DAY 274
C\” (jl//’(l
27 [ E— -
28 r/)({7rd*/}ﬁ/ In Pro Se
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[{Lovelock-Gorrectional-Center

Electronically Filed.

01/07/2021
SL{PP . ? CLERK OF '.l'HE COURT
Brian_Berc]. O Keef t_goz4 R .

11200 Prison Road .

3 Lovelock, Nevada—89419— ” _ —— - — 1—
4 ?/,1:_737{1‘# - ?g#ﬁoner In Pro Se . .
6 IN THE EIGHTH JI'JD'IICI'A]AZ. DISTRICT COURT OF THE STATE OF - 'NEVADA
7 IN AND FOR THE COUNTY OF CLARK
8 . x Xk ok % |
O\ _BRad_AeRRY Os/(EéFE ’ ; Cgse;o";:f/’rsf— Impression o
10 Paiati ) Case No. A-20-820374 (Partfuis tocaseld)
) ~
- 11 C TS ) - Dept. No. vl = CooTT T
12| 7w S oF NewdA ) ¥ @*‘ attached Tuhibit 4 ant M)
. N ) ‘
13 Defendart . )
)
14 ' I
MotioN FoR LEAVE oF CouRT FOR SUPPLEMENTAL PoIRT
15 | Wea{ AurHoRiTiEs SYTRRTING PETioN WHERE TRUE
o PURTCSE oF KEMAND WAS ReEXamiudTioN WHERE
16 1 FAIURE oF TRooF oN A THEORY TRAT Holds Equil.
17 CHPABIUTY 76 ANy REMMNING THERY BY DUE 72p cess
'8 Conies Now | Brian O’Kee'k’.) ‘Pfafnﬁ'/}i?ro T, whe: hem$¥ F egueS{T
O feare of et 4o fole dotan i spptt pursuart o Nes %0 G D
20 NLG R 15 (D and the EDCL’s . 2.20 - 320~ 5.508. .
21 o : S, - oy e
. | — ?/g,ﬂé,#( Prese/f& Gix “a tortird”
=+ 22 . - . - '
'c—?' 3}/ C/Ue 7f00€5§) %Q“SZ//AV% f'u/ﬁ;?)‘/e‘/. &ﬂs%‘ﬁ/iémfl, /47"1&10[‘6 I g2 on O[’Cl/)é #IQ
5 23 . | .
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= 25 , , o o
g % theory of second desree murder, then 2 fortiort , 4he swme refashed
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= R Pa— ' N . v - c
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4

> I, Bm;n @”‘(eﬁ#ﬁ ¢ the undersigned, do hereby swear that all the

® || fo110wing statements are true and correct, to the best of my own knowledge and of my

7 |l own volition.

8 1. My name is_ Broad @Z%Ac 5 P per ,?u/a,lfﬁj Akt/,@,,f{,, At L300,

g 2. I am over 18 years of age, I reside at Lovelock. Correctional Center, 1200

10 Prison Road, Lovelock, Nevada 89419. I am fully competent to make this

1l affidavit and I have personal knowledge of the facts stated herein.
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3lignant hert loquume where -alss e secnd clegree Febyiy pucter fule

“ /5 ncﬂgﬁﬂ%ﬂ/ 74 i/l(pa’gf)se féw‘ A0 /Jﬂ{(kke S )6//6\") ',";L om/ﬂ ';ﬂ7o/’eow/j
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23 T declare under penalty of perjury that the foregoing is true and correct, and
#4 || that this document is executed without benefit of a notary pursuant to NRS 208.165
25 {land/or 28 U.S.C.A § 1746 as I am a prisoner to state custody.
26
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STATE OF NEVADA  ( KENNY C. GUINN

DISTRICT OFFICES |
- GOVERNOR

1301 CORDONE AVE
RENO, NEVADA 89502
~""::;:'::i':f:;'fst'::;' , 2 : Dave Kieckbusch

ACTING DIRECTOR

A ‘Al CAMPOS BUILDING " -

215 E. BONANZA ROAD

DEPARTMENT OF PUBLIC SAFETY
DIVISION OF PAROLE AND PROBATION

LAS VEGAS, NEVADA 89101
(702) 486-3001

3920 E. IDAHO STREET O Amy H. Wright, CHIEF
1445 HOT SPRINGS ROAD, NO. 104

ELKO. NEVADA 89801
(775) 738-4088 ’ [0  CARSONCITY, NEVADA 89706
: (775) 687-5040

119 E. LONG STREET 0
CARSON CITY, NEVADA 89706
(775) 687-5045

October 11, 2005

Victoria Whitemarsh
PO BOX 97011 : A

s 15

Las Vegas,_NV 89193 ‘

Re: ' >(?Erlan Kerry O’Keefe : * -f

Case Number/Offense: C205165 -/Az/tternpt'Battery Domestic Violence, 3rd (F/GM) F ’@/?}[5%;%/ C::fj{ﬁé; /ES( /\[Q’ J
- — " NO CollV( (

Dear Ms. Whitemarshy~———"" | ge N
o \mﬁ q ﬁﬁnwéc{ eFe no.(?j Eﬂ%ﬁ{cﬁ%&@

The Division of Parole and Probation is conducting a pre-sentence investigation on the above-named individual. It is our
understanding that you were the victim of this crime. As part of our mvestigation, we attempt to determine: (1) What loss or
expenses vou suffered as a result of this crime; and (2) How you were affected by the crime itself.

Per Nevada Revised Statute, the sentencing court shall sentence the offender to pay restitution to you if you suffered a monetary
loss as a result of their crime. The Division would request that you return the attached questionnaire within ten days of receipt.
We would also request that you provide documentation verifying your loss, if available, for consideration of restitution.

If we do not receive the completed questionnaire back from you, we will assume that 1o loss has been incurred or you are not
interested in receiving restitution. If no financial loss was suffered, we would still like you to express your feelings regarding

the defendant and how this crime has affected you.

NRS 176.015 (3)(a)(b) allows for the victims or their attorney to briefly address the court, at the time of sentencing, regarding
the impact of the crime and the need for restitution. If'you wish to address the court, you must contact the District Attorney’s

Office, (702) 455-4204, to arrange for your appearance. - B

The State of Nevada has funds available to qualifying victims for compensation for injury, loss or counseling. For additional
information, please contact the District Attorney’s Office.

It is important that you provide us with the completed questionnaire and any future change of address as soon as
possible so we can maintain open lines of communication with you. Please send your completed questionnaire forms
to: Nevada Division of Parole and Probation (ATTN: Yong-Min Hong), 215 E. Bonanza Road, Las Vegas, NV 89101,
or, you may fax your reply to: (702) 486-3076. (Retain this cover letter for your records.)

Division of Parole and Probations
(Capitol Complex) -
g-z&ze 1445 Hot Springs Road, #104

A€o 8202 7F

Delayed restitution payrents can be avoided by submitting address changes to:

~



(" -
Carson City, NV 89710

Should ydu have any questions regarding these matters, please contact me and [ will be happy to assist you. I can be contacted
at (702) 486-3603 (Private line) or (702) 486-3001 (Message number). Thank you for your cooperation in this matter.

| //% ( %( )
Yong-Min Hong

Parole and Probation Specialist I
- Court Services '

‘e
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CERTIFICATE OF SERVICE BY MAIL

I do certify that I mailed a true and correct copy of the

foregoing _ M7 FoR LeAle AdY SUPPLEMETAL [OINT « o o @?J;A{Mﬂ

to the below address(es) on this Zﬁ%k day of Z%wawéﬂ' '

20 20 , by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5 (b) : @)/ Zrass 8‘//,‘9 70. 23338/3

INWbLE EBCE 8.0

NoTiee w© Qe 2 Mfﬁé UST — (el Gountt DISRCT Azeey’
J’K/W{ User oF onM [ECF

NeK Re(sley TAETCPaty — Drio () Waide
Partl oY 76 1200 Presop fogd
Lolecocy | i QA9

/@%

Kc O 'tede/ #

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

%;fl%/’ E//%&W In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that the preceding .
/f%///;;(/ o0 (EAE  ANS  SUPEMENTAHC RN T wve %&%&filed in

District Court Case No. /4*22*87b374:does not contain the

social security number of any person.

Dated this ‘28% day of becewé«er , 20 2o

B K@?M-

Brn K- Ofede / ,
. Zém%%g/;%ﬁ%;w-ln Pro Se
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EIGHTH JUDICIAL DISTRICT COURT

CLERK OF THE COURT
REGIONAL JUSTICE GENTER
200 LEWIS AVENUE, 3™ FI.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator
1/11/2021

Honorable Michael Villani

Department 17

Case: A-20-820374-W

RE: Vexatious Litigant

Attached is a filed Motion for Leave of Court for Supplemental Point and Authorities Supporting Petition
Where True Purpose of Remand was Re- Examination Where Failure of Proof on a Theory That Holds
Equal Culpability to Any Remaining Theory by Due Process.

Please advise if we are to schedule this motion for hearing.

Respectfully,

/s/ Salevao L. Asifoa
Deputy Clerk, Legal Department District Court Judge

Date

120



Electronically Filed.
01/07/2021
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Brian  Kerey O’K@B& ¥ 9oz44 ~ CLERK OF THE COURT
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AFFIDAVIT OF gr:ﬁn /(G)‘{'%/ OZQ@& 0024t

STATE OF NEVADA ) A-20- 20374
188: B

* -
I, Dead (E) F(G*%% + the undersigned, do hereby swear that all the

following statements are true and correct, to the best of my own knowledge and of my
own velition.
) . \ . .
1. My name is }rtm (9 Heeﬂc 5 P/o /w-’ ;/rl/aﬂﬁ A/ef/e@m{'/f,}fr){ I3p,

2. I am over 18 years of age, I reside at Lovelock Correctional Center, 1200

Prison Roed, Lovelock, Nevada 89419. I am fully competent to make this .
affidavit and I have personal knowledge of the facts stated herein.
3. Judciel ddninsion by Stike affeststs_in Fost Trael fesyorse ,_cssue (o) that
Suty Instruclion 18 (2) was 2 Zue Mylise Lustuctiiy [y i and dedosia
the Lactors which woulef Conststute g SAMH‘% OIA ma/@@dﬁﬁr' 74 f:ﬂ‘g

@ Juxtapese. motng whee content is Hie sgme proot gnd only prest exisfi,

o Cgse ny. C2ostes, Fbriteded, No valf comvictly Oediste ondie C25165,
.5 (z’_) 5 and wag 34“/;2?‘9/?@ Yator of NES Zos.020(z) 2o el

_.-ma/gnaaf hewf [oqume  where - alss dhe secnd oleyree by pucter ule
/5 nm-?if?}‘:%/‘s/ s ?Ipa'é%e '{/5# 0 @v{wﬁ s el }"7‘ om{‘, "//’ﬂwowf:

Z.

b _This Conl contuoted ulhindtly oo Retroelf Heapri-on i e e o thisled / |
el Mhtiia 7 g 37" 0t fikd 212y, Seeoned Mifiin in Lonae Sl dofir —

5. Stobe_violote due procest by ethrigie fguf oreatiig Josus clsioreny, see Gl { Hhet

Abrady pas WRS 200R _hr g atied voplaod gt & 3 s@;@%ﬁ’@n{/ A Mpe L

I declare under penalty of perjury that the foregoing is true and correct, and
that this document is executed without benefit of a notary pursuant to NRS 208.165

and/or 28 U.8.C.A § 1746 as I am a prisoner to state custody.

Dated this E’(‘c'/at%/ - 25% day of D{Geméw‘  ZUZ0

o

ENi 99 A{e[/. 0%, f(e_. 631 Pz 852 ((fgg) - £ _ v /
' 2 L0l
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STATE OF NEVADA (‘”_' KENNY C. GUINN

DISTRICT OFFICES {

e GOVERNOR
1301 CORDONE AVE O
RENG, NEVADA 89602
N e e R R R RE RN RN - ™. : Dave Kicckbusch
: ACTING DIRECTOR

A A cAMPOS BUILDING - [
215 £. BONANZA ROAD

DEPARTMENT OF PUBLIC SAFETY
DIVISION OF PAROLE AND PROBATION

LAS VEGAS, NEVADA 89101
{702} 486-3001

2920 E. IDAHO STREET O Amy H. Wright, CHIEF
1445 HOT SPRINGS ROAD, NO. 104

ELKO. NEVADA BGBO1
(775) 738-4088 ’ [0  CARSONCITY, NEVADA E9706
- (775) 687-5040

119 E. LONG STREET J
CARSON CITY. NEVADA BOY06
(7751 687-0045

Qctober 11, 2005

Victoria Whitémarsh
PO BOX 97011
Las Vegas, NV 89193

e

Re: . %?I?nan KDO‘Kcefe | : | * 7{?{5 15 fq'
iolence, 3rd (F/GM) ‘ FARR! ATED- CASE A[Qj

Case Number/Offense: C205165 - Afternprattery Domestic V
— | - No CoslbreTioA (

ear Ms. Whitemarshr— " N
DearMs. Wit & W@ﬂ q ;@zﬁnca#cf 0F&e no-(?:l W%ﬁ( cﬁ%&({;w

The Division of Parole and Probation is cOnducting 2 pre-sentence investigation on the above-named individual, Itis our
understanding that you were the victim of this crime. As part of our imvestigation, we attempt to determine: (1) What loss or
expenses vou suffered as a result of this crime; and (2) How you were affected by the crime itself.

Per Nevada Revised Statute, the sentencing court shall sentence the offender to pay restitution to you if you suffered a monetary
loss as a result of their crime. The Division would request that you return the attached questionnaire within ten days of receipt.
We would also request that you provide documentation verifying your loss, if available, for consideration of restitution.

ume that no loss has been incurred or you are not

If we do not receive the completed questionnaire back from you, we will ass
d still like you to express your feelings regarding

interested in receiving restitution. If no financial loss was suffered, we woul
the defendant and how this crime has affected you.

NRS 176.015 (3)(a)}(b) allows for the victims or their attorney to briefly address the court, at the time of sentencing, regarding
the impact of the crime and the need for restitution. If you wish to address the court, you must contact the District Attormey’s

Office, (702) 455-4204, to arrange for your appearance. ) . o

The Stateof Nevada has funds available to qualifying victims for compensation for injury, loss or counseling. For zdditional
information, please contact the District Attorney’s Office.

It is important that you provide us with the completed questionnaire and any future change of address as soon as
possible so we can maintain open lines of communication with you. Please send your completed questionnaire forms
to: Nevada Division of ‘Parole and Probation (ATTN: Yong-Min Hong), 215 E. Bonanza Road, Las Vegas, NV 89101,

or, you iy fax your reply to: (702) 486-3076. (Retain this cover letter for your records.)

Division of Parole and Probations
(Capitol Complex) . .
g-z&zo 1445 Hot Springs Road, #104

A2go- 82037F

Delayed restitution payments can be avoided by submitting address changes to:

Al



(" -
Carson City, NV 89710

Should ydu have any questions regarding these matters, please contact me and I will be happy to assist you. Icanbe contacted
at (702) 486-3603 (Private line) or (702) 486-3001 (Message number). Thank you for your cooperation in this matter.

€y

7 .
‘fon g-Min Hong
Parole and Prob
Court Services

fon Specialist I

‘g

g-z8- 70

o~ 8=
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CERTIFICATE OF SERVICE BY MATTL

I do certify that T mailed a true and correct copy of the

foregoing Mo FoR (EAe AN SUPPLEMECTAL DNT oo o @5’5_@{%
to the below address(es) on this 229% day of becwﬂ#‘ '

20 20 , by placing same in the U.S. Mail via prison law library
staff, pursuant to NRCP 5(b): @(\/‘5/356’ 6‘/;9 7. 23338/3

wwﬂe EBCF 8.08

Nozeg @ Qleel & éwfcé UST — CACE Gt PISTRCr Atpyey’
Re ém@,\g{ Usey oF oM [ECF

NeH RebrsTetey THETpmty - Dria () Yasle
PACEE oY 7 (26 Pruson Gl
Lokecocy , ny. BT

s LOHA

L= Ogedte/  #

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

%://#’ E/F{JW‘ In Pro Se

AFPFIRMATION PURSU. TO NRS 239B.030

The undersigned does hereby affirm that the preceding .
Wl 706 e Aty SubPEMENTHC RN T o re (5T Fi1Ed in

District Court Case No. /4'@-'8‘203‘14;d0es not contain the

social security number of any person.

Dated this -29% day of Decen ber , 2020

Rt K@?M-

Brn K- Ofede -
: ?éfm?éﬁ« %/f’é;ar In Pro Se
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A-20-820374-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES October 27, 2020
A-20-820374-W Brian O'Keefe, Plaintiff(s)
Vs,

Nevada State of, Defendant(s)

October 27, 2020 8:30 AM Motion
HEARD BY: Villani, Michael COURTROOM: RJC Courtroom 11A

COURT CLERK: Shannon Reid

RECORDER: Cynthia Georgilas
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Court noted the PItf. has been deemed a vexatious litigant. Court stated it has review the pleadings

and FINDS that it does not have any merit and is not going to consider this matter; further, there is
no factual legal basis to grant the motion, therefore, ORDERED, Motion DENIED.

PRINT DATE: 12/05/2022 Page 1 of 2 Minutes Date:  October 27, 2020
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A-20-820374-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES January 08, 2021
A-20-820374-W Brian O'Keefe, Plaintiff(s)
Vs,

Nevada State of, Defendant(s)

January 08, 2021 8:30 AM Motion

HEARD BY: Villani, Michael COURTROOM: RJC Courtroom 11A
COURT CLERK: Louisa Garcia

RECORDER: Cynthia Georgilas

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Court noted the Plaintiff has been deemed a vexatious litigant. Defendant is requesting a copy of
the court minutes dated October 27, 2021; clerk will mail to Defendant.

CLERK'S NOTE: Clerk mailed copy of requested minutes to Defendant on1/15/21. 1g

PRINT DATE: 12/05/2022 Page 2 of 2 Minutes Date:  October 27, 2020
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Certification of Copy and
Transmittal of Record

State of Nevada } SS
County of Clark .

Pursuant to the Supreme Court order dated November 29, 2022, 1, Steven D. Grierson, the Clerk of the
Court of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the
foregoing is a true, full and correct copy of the complete trial court record for the case referenced below.
The record comprises one volume with pages numbered 1 through 133.

BRIAN KERRY O'KEEFE,
Plaintiff(s), Case No: A-20-820374-W
Related Case 08C250630
vs. Dept. No: VI
STATE OF NEVADA,
Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 5 day of December 2022.

Steven D. Grierson, Clerk of the Court

MMM@\_

Heather Ungermann, Deputy Clerk



