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IN THE SUPREME COURT OF THE STATE OF NEVADA

MICHAEL KOSOR, JR., A NEVADA Supreme Court No. 85621
RESIDENT AND HOWARD CHARLES

MCCARLEY, A NEVADA RESIDENT, Electronically Filed
DOCKE’TQN@QSZQQE]MBI'PM
Appellants, IZaA@RE BSown
V8. Clerk of Supreme Court

SOUTHERN HIGHLANDS COMMUNITY]
ASSOCIATION; AND SOUTHERN

HIGHLANDS DEVELOPMENT
CORPORATION,
Respondents.
GENERAL INFORMATION

Appellants must complete this docketing statement in compliance with NRAP
14(a). The purpose of the docketing statement is to assist the Supreme Court in
screening jurisdiction, identifying issues on appeal, assessing presumptive
assignment to the Court of Appeals under NRAP 17, scheduling cases for
oral argument and settlement conferences, classifying cases for expedited
treatment and assignment to the Court of Appeals and compiling statistical information.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c).
The Supreme Court may impose sanctions on counsel or appellant if it appears that
the information provided is incomplete or inaccurate. /d. Failure to fill out the
statement completely or to file it in a timely manner constitutes grounds for the
imposition of sanctions, including a fine and/or dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 27
on this docketing statement. Failure to attach all required documents will result in
the delay of your appeal and may result in the imposition of sanctions.

This Court has noted that when attorneys do not take seriously their obligations
under NRAP 14 to complete the docketing statement properly and conscientiously,
they waste the valuable judicial resources of this court, making the imposition of
sanctions appropriate. See KDI Sylvan Pools v. Workman 107 Nev. 340, 344, 810
P.2d 1217, 1220 (1991). Please use tab dividers to separate any attachments.

1. Judicial District: Eighth Department: 7
County: Clark Judge: The Honorable Linda M. Bell
District Ct. Case No.: A-20-825485-C

1 Docket 85621 Document 2022-37672
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2. Attorney filing this docketing statement:
Attorney: William H. Pruitt, Esq. Telephone: (702) 870-3940
Firm: Barron & Pruitt, LLP
Address: 3890 West Ann Road, North Las Vegas, Nevada 89031
Client(s): Michael Kosor, Jr. and Howard Charles McCarley

If this is a fjoint statement by multiple appellants, add the names and
addresses of other counsel on an additional sheet accompanied by a
certificate that they concur in the filing of this statement.

3. Attorney(s) representing respondent(s):
Attorney: Bradley S. Schrager, Esq. Telephone: (702) 341-5200

Firm: Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP

Address: 3773 Howard Hughes Parkway, #590 South, Las Vegas Nevada
89169

Client(s)  Southern Highlands Community Association

Attorney(s) representing respondent(s):

Attorney: J. Randall Jones, Esq. Telephone: (702) 385-6000

Firm: Kemp Jones, LLP

Address: 3800 Howard Hughes Parkway, 17" Floor, Las Vegas Nevada
89169

Client(s)  Southern Highlands Development Corporation

4. Nature of disposition below (check all that apply):

Judgment after bench trial Grant/Denial of NRCP 60(b) relief
Judgment after jury verdict Grant/Denial of injunction
Summary Judgment Grant/Denial of declaratory relief
Default Judgment Review of agency determination
ismissal ivorce Decreg:
Lack of jurisdiction ]ﬁ original modification

Failure to state a claim D Other disposition (specify):
Failure to prosecute
Other (specify)
Rule 41(a)(2)
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5. Does this appeal raise issues concerning any of the following:

[ ] Child custody [ ] Termination of parental rights
[ ] Venue

. Pending and prior proceedings in this court. List the case name and docket

number of all appeals or original proceedings presently or previously
pending before this court which are related to this appeal:

None

. Pending and prior proceedings in other courts. List the case name, number

and court of all pending and prior proceedings in other courts which are
related to this appeal (e.g. bankruptcy, consolidated or bifurcated
proceedings) and their dates of disposition:

This action was originally filed in the Eighth Judicial District Court, Clark
County, Nevada on November 24, 2020. The action is styled Michael Kosor, Jr.
and Howard Charles McCarley vs. Southern Highlands Community Association,
Case No, A-20-825485-C. On September 29, 2022 the Court filed its Decision
and Order. Judgement for Southern Highlands Community Association was
entered on October 18, 2022 and Judgment for Southern Highlands Development
Corporation was entered on October 21, 2022.

. Nature of action. Briefly describe the nature of the action and the result

below:

Appellants are homeowners in the Southern Highlands community. On
November 24, 2020, Appellants filed a complaint against Southern Highlands
Community Association seeking declaratory and injunctive relief on grounds that
developer control over the Association (allowing the developer to appoint a
majority of the directors of the board of the Association) should have terminated
and the Association must act to ensure that all members of the Southern
Highlands Community Association board of directors are now elected by
homeowners consistent with the Covenants, Conditions, and Restrictions running
with the land as well as NRS chapter 116. Plaintiffs amended their complaint to
add the developer (Southern Highland Development Corporation) as a defendant
after being ordered to do so by the District Court.

Ultimately, Plaintiffs decided to motion for voluntary dismissal without
prejudice to enable them to attempt to effect change internally within the
Southern Highlands Community Association and without prohibitive cost.
Defendants filed limited oppositions seeking dismissal with prejudice and
countermotioned seeking to recover their attorney fees and costs. On September
29, 2022, the District Court entered an order dismissing the case with prejudice
and awarding the Defendants attorney fees and costs—without granting the
moving Plaintiffs any reasonable opportunity to reject the conditions of dismissal
placed by the District Court and to withdraw their motion and proceed to trial.
As part of that order and its resulting judgments, the District Court awarded the
Association the amount of attorney fees it allegedly incurred—to the penny—
without the Association first producing any billing entries or other detailed

3
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itemization of the time billed sufficient for the District Court to have based its
determination.

9. Issues on Appeal. State concisely the principal issue(s) in this appeal:

1. Whether the District Court erred when it did not afford Plaintiffs any
reasonable opportunity to reject the conditions of dismissal placed by
the District Court and to withdraw their motion and proceed to trial?

2. Whether the District Court erred in dismissing Plaintiffs’ action with
prejudice?

3. Whether the District Court erred in awarding attorney’s fees to the
Defendants?

4. Whether the District Court erred when it awarded the Association the
amount of attorney fees it allegedly incurred without the Association
first producing any billing entries or other detailed itemization of the
time%i_lled_ sufficient for the District Court to have based its

determination?

10. Pending proceedings in this court raising the same or similar issues. If you
are aware of any proceeding presently pending before this court which

raises the same or similar issues raised in this appeal, list the case name and
docket number and identify the same or similar issues raised:

None
11. Constitutional issues. If this appeal challenges the constitutionality of a
statute, and the state, any state agency, or any officer or employee thereof

is not a party to this appeal, have you notified the clerk of the court and the
attorney general in accordance with NRAP 44 and NRS 30.130?

XINA [ ]Yes [ [No
If not, explain:

12. Other issues. Does this appeal involve any of the following issues?

[]

Reversal of well-settled Nevada precedent (identify the case(s))

[ ] Anissue arising under the United States and/or Nevada Constitutions

X A substantial issue of first-impression

[ ] Anissue of public policy

[] Anissue where en banc consideration is necessary to maintain uniformity
q of the court’s decisions

A ballot question

If so, explain:

Nevada Rule of Civil Procedure 41(a)(2) allows for a Plaintiff to seek a
voluntary dismiss of an action. However, there is no case or decision of the
Nevada Supreme Court on point that addresses whether a Plaintiff moving for
voluntary dismissal under the foregoing Rule must be given a reasonable
opgortjumty to refuse any conditions placed upon the dismissal by a district court
and withdraw its motion for voluntary dismissal.

4
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13. Assignment to the Court of Appeals or retention in the Supreme Court.

Briefly set forth whether the matter is presumptively retained by the
Supreme Court or assigned to the Court of Appeals under NRAP 17, and cite the
subparagraph(s) of the Rule under which the matter falls. If appellant believes
that the Supreme Court should retain the case despite its presumptive assignment
to the Court of Appeals, identify the specific issue(s) or circumstance(s) that
warrant retaining the case, and include an explanation of their importance or
significance:

This appeal is presumptively assigned to the Supreme Court of Nevada
pursuant to NRAP 17(a)(12).

14. Trial. If this action proceeded to trial, how many days did the trial last?
N/A
Was it a bench or jury trial?
N/A
15. ﬂudicia_l disqualification. Do you intend to file a motion to disqualifi' or
wsil\gg ]:fl:l :llgit:;gg?recuse him/herself from participation in this appeal. If so

No.
TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from:
September 29, 2022; October 18, 2022; and October 21, 2022.

If no, written judgment or order was filed in the district court, explain the
basis for seeking appellate review:

N/A.
17. Date written notice of entry of judgment or order was served:

September 30, 2022; October 19, 2022; and October 24, 2022.
Was service by: [ ] Delivery [X] Mail/electronic/fax

18. If the time for ﬁlinﬁ the notice of appeal was tolled by a post-judgment
motion (NRCP 50(b), 52(b), or 59):

(a) Specify the type of motion, and the date and method of service of the
motion:

Plaintiffs filed Motions to Amend Findings of Fact under NRCP 52(b)
and to Amend Decision and Order and Judgment under NRCP 59. Motions
were electronically filed on October 26, 2022. Motions were also electronically
served on October 26, 2022.
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Note:  Motions made pursuant to NRCP 60 or motions for rehearing or
reconsideration may toll the time for filing a notice of appeal.

(b) Date of entry of written order resolving tolling motion:
Hearing for Motions to Amend are set for December 7, 2022.

(c) Date written notice of entry of order resolving tolling motion served:
Hearing for Motions to Amend are set for December 7, 2022.

Was service by: [ | Delivery [X]Mail/electronic/fax
19.Date notice of appeal filed:

October 31, 2022.

If more than one party has appealed from the judgment or order, list date

each notice of appeal was filed and identify by name the party filing the
notice of appeal:

N/A
20. Specify statute or rule governing the time limit for filing the notice of
appeal, e.g., NRAP 4(a) or other:
NRAP 4(a)
SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to
review the judgment or order appealed from:

(a)
NRAP 3A(b)(1 NRS 155.190
NRAP 3A(b)(2 NRS 38.205
NRAP 3A(b)(3 NRS 703.376
Other (specity)

(b) Explain how each authority provides a basis for appeal from the
judgment or order:

NRAP 3Agb)(.2) allows a art?r to seek an appeal after a final judgment.
This ﬁppea arises from a final judgment after a voluntary dismissal was
sought.

22, List all parties involved in the action in the district court:
(a) Parties:
Michael Kosor, Jr., Plaintiff; Howard Charles McCarley, Plaintiff;

Southern Highfands Community Association, Defendant; Southern
Highlands Development Corporation, Defendant.
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(b) If all parties in the district court are not parties to this appeal, explain
in detail why those parties are not involved in this appeal, e.g., formally
dismissed, not served, or other:

N/A

23.Give brief description (3 to 5 words) of each party’s separate claims,
counterclaims, cross-claims, or third-party claims and the date of the
formal disposition of each claim.

Plaintiffs:

(@) Claims for Declaratory Relief and Injunctive Relief. Claims were
dismissed on September 29, 2022.

24. Did the judgment or order appealed from adjudicate ALL the claims
alleged below and the rights and liabilities of ALL the parties to the action
or consolidated actions below:

X Yes [ ]No
25.1f you answered “No” to question 24, complete the following:

(a)  Specify the claims which remain pending below:
(b)  Specify the parties remaining below:

(¢)  Did the district court certify the &lﬁlgment or order appealed from
as a final judgment pursuant to P 54(b):

[ ]Yes [ ]No

(d)  Did the district court make an express determination, pursuant to
NRCP 54(b), that there is no just reason for delay and an express
direction for the entry of judgment:

[ JYes [ ]No

26.If you answered “No” to any part of question 25, explain the basis for
seeking appellate review (e.g., order is independently appealable under
NRAP 3(A)(b)):

N/A

27. Attach file-stamped copies of the following documents:

e Notice of Entry of Decision and Order dated 09/30/2022
e Notice of Entry of Judgment for SHCA dated 10/19/2022
e Notice of Entry of Judgment for SHDC dated 10/24/2022.
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VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true and complete to the best of
my knowledge, information and belief, and that I have attached all required documents
to this docketing statement.

Michael Kosor, Jr. and Howard Charles William H. Pruitt

McCarley Name of counsel of record
Name of Appellants W/ /,/_ZZ__T)‘*
November 30, 2022 Signature of€ounsél of record
Date

Nevada, Clark County
State and county where signed
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 30" day of November, 2022, I served a copy

of this completed DOCKETING STATEMENT upon all counsel of record:

[[] USMAIL: by mailing it by first class mail with sufficient postage prepaid
to the following address(es):

[ ] BY FAX: by transmitting the document(s) listed above via facsimile
transmission to the fax number(s) set forth below.

[ ] BY HAND-DELIVERY: by hand-delivering the document(s) listed above
to the address(es) set forth below.

X BY EMAIL: by emailing the document(s) listed above to the email
address(es) set forth below.

ri@kempjones.com

n.rulis@kempijones.com

bschrager@wrslawyers.com

okerr@wrslawyers.com

/s/ Deb Sagert
An Employee of BARRON & PRUITT, LLP
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Electronically Filed
9/30/2022 10:07 AM
Steven D. Grierson

CLERK OF THE COUE!E1
NEOJ C&w—ﬁ

BRADLEY S. SCHRAGER. ESQ.
Nevada Bar No. 10217
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
3773 Howard Hughes Parkway, Suite 590 South
Las Vegas, Nevada 89169

Tel: (702) 341-5200
bschrager@wrslawyers.com
gkerr@wrslawyers.com

Attorneys for Defendant,
Southern Highlands Community Association

EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY, STATE OF NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No. A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: 7
Nevada resident; DOES I through X,
inclusive,
Plaintiffs, NOTICE OF ENTRY OF ORDER

V.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; DOES I through X,
inclusive,

Defendant.

NOTICE IS HEREBY GIVEN that a DECISION AND ORDER was entered in the
above-captioned matter on the 29" day of September, 2022. A true and correct copy is attached

hereto as Exhibit 1.

DATED this 30th day of September, 2022
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

By: /s/ Bradley S. Schrager

BRADLEY S. SCHRAGER, ESQ., SBN 10217
GREGORY P. KERR, ESQ., SBN10383

3773 Howard Hughes Parkway, Suite 590 South
Las Vegas, Nevada 89169
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CERTIFICATE OF SERVICE

I hereby certify that on this 30th day of September, 2022, a true and correct copy of
NOTICE OF ENTRY OF ORDER was served by electronically filing with the Clerk of the
Court using the Odyssey eFileNV system and serving all parties with an email-address on record,

pursuant to Administrative Order 14-2 and Rule 9 of the N.E.F.C.R.

By: /s/ Dannielle Fresquez

Dannielle Fresquez, an Employee of
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP

2

NOTICE OF ENTRY OF ORDER
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9/29/2022 5:40 PM
Electronically Filed

;09/29/2022 539 PM,
CLERK OF THE COURT
DAO

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MicHAEL KOSOR, JR. A NEVADA RESIDENT; HOWARD
CHARLES MCCARLEY, A NEVADA RESIDENT; DOES I

THROUGH X, INCLUSIVE
Case No. A-20-825485-C

Plaintiffs (s),
Vs Dept. No. VII

SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION;
SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION;,
DoES I THROUGH X, INCLUSIVE,

Defendants (s).

DECISION AND ORDER

This case involves a dispute over governance of the Southern Highlands Community
Association. Michael Kosor, Jr and Howard Charles McCarley filed a Motion for Voluntarily
Dismissal. SHCA and SHDC filed a Limited Opposition requesting dismissal with prejudice. SHCA
and SHDC also filed a Countermotion for fees and costs. After review of the papers filed and
consideration of oral arguments, the Motion for Voluntary Dismissal is granted with prejudice. The
Southern Highlands Defendants’ countermotion for attorney fees and costs is granted.

L Factual and Procedural Background

In this case, Mr. Kosor and Mr. McCarley assert the Third Amendment to the CC&Rs for the
Southern Highland HOA was invalid, and the Southern Highland control period over the HOA had
expired. In 2016, Mr. Kosor filed a Complaint against Southern Highlands with the Nevada Real
Estate Division regarding the termination of Southern Highland’s control period. The case was closed
in June of 2016 with a finding by NRED that Mr. Kosor’s complaint lacked merit to warrant any
further action. Mr. Kosor filed another Complaint with NRED regarding the same issue in 2017. The
Complaint was again closed because NRED found there was no good cause to pursue the investigation
further.

After the Complaints against Southern Highlands were closed by NRED, Mr. Kosar filed a
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Complaint for Declaratory Relief against NRED in District Court on July 25, 2018. NRED filed a
Motion to Dismiss which was granted. The Court found that NRED’s decision to dismiss the First and
Second Complaints against Southern Highlands was proper under the relevant sections of NRS 116
as they were time barred pursuant to both NRS 116.2117(2) and NRS 116.760(1). Mr. Kosar appealed
the decision, which was ultimately denied by the Nevada Supreme Court.

On November 24, 2020, Mr. Kosor and Mr. McCarley filed their Complaint in this matter for
(1) Violation of CIC Law Requirement Regarding Executive Board Elections NRS 116.31034; (2)
Violation of Fiduciary Duty NRS 116.3103; and (3) Attorney Fees as Special Damages. On December
2, 2020, SHCA filed a Motion to Dismiss pursuant to NRCP 19, arguing that Mr. Kosor and Mr.
McCarley failed to name indispensable parties — SHDC — to this action, resulting in SHDC being
added as a defendant.

SHDC filed a Motion to Dismiss on April 13, 2021, which SHCA filed a Joinder to, arguing
(1) NRED had the sole discretion to interpret NRS 116, (2) Mr. Kosor and Mr. McCarley’s claims
were time barred under NRS 116.117(2), and (3) Mr. Kosor and Mr. McCarley’s claims were barred
by issue preclusion. On May 28, 2021, The Court granted SHDC’s motion in part in regards to Mr.
Kosor and Mr. McCarley’s relief relating to a determination as to the validity or non-validity of the
Third Amendment to the CC&Rs, finding Mr. McCarley was adequately represented by Mr. Kosor in
the previous District Court case against NRED. The Court denied the Motion as to all other issues. On
January 10, 2022, Mr. Kosor and Mr. McCarley filed a Motion for Summary Judgment. The Court
denied their motion finding there was genuine issues of material fact because the interpretation of the
statutes at issue and the CC&Rs are case determinative, and the parties disagreed on the interpretation
of the statutes and CC&Rs.

After about eighteen months of litigation, Mr. Kosor and Mr. McCarley filed a Motion for
Voluntary Dismissal. SHCA and SHDC filed a Limited Opposition and Countermotion for fees and
costs on June 20, 2022, and this matter came before the Court on July 20, 2022.

I1. The remaining claims are dismissed with prejudice.
The parties agree on dismissal of the case but dispute whether the dismissal should be with or

without prejudice. In order to determine whether a case should be dismissed with prejudice, the Court
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may consider the following: (1) the defendant’s effort and expense involved in preparing for trial, (2)
excessive delay and lack of diligence on the part of the plaintiffs in prosecuting the action and (3)
insufficient explanation of the need to take a dismissal,” not whether SHCA and SHDC will suffer

any legal prejudice. See Burnette v. Godshall, 828 F.Supp.1439, 1443 (N.D. Cal. 1993).

A. Southern Highlands’ effort and expense involved in preparing for trial

In an effort to defend itself in this action and comply with the rules of discovery, SHDC filed
a partially successful Motion to Dismiss and reply, Initial Disclosures, and two other supplements.
SHCA and SHDC also prepared two sets of written discovery requests to Mr. Kosor and one set of
written discovery requests to Mr. McCarley. SHDC and SHCA drafted three meet and confer letters
and various attempts to conduct a meet and confer in good faith. Moreover, SHDC and SHCA were
required to spend time preparing for and attending hearings, as well as preparing orders throughout

this litigation.
B. Mr. Kosor and Mr. McCarley demonstrated an excessive amount of delay and lack
of diligence in prosecuting this action

After looking at the record, there was excessive delay and lack of diligence on the part of Mr.
Kosor and Mr, McCarley in prosecuting this case. Mr. Kosor and Mr. McCarley completed a minimal
amount of discovery in this matter, and also sought two discovery extensions which continued the trial
date. Mr. Kosor and Mr. McCarley did not disclose any experts to support their position or claims in
this matter. Moreover, Mr. Kosor and Mr. McCarley filed a Motion for Summary Judgment, which
was denied, before conducting or responding to any discovery. Furthermore, Southern Highlands’
sought supplemental responses form Mr. Kosor through multiple requests for a meet and confer which

Mr. Kosor and Mr. MeCarley did not respond to.
C. Mr. Kosor and Mr. McCarley failed to provide a sufficient explanation of the need to
take a dismissal in this case

Mr. Kosor and Mr. McCarley have initiated this voluntary dismissal due to economic reasons,
and to avoid the practical effects of this litigation on Mr. Kosor’s ability to perform his duties as an
Association Board Member. Mr. Kosor desires to dismiss the current litigation to avoid further
allegations of conflicts of interest and breached fiduciary duty resulting in his activities as a member

of the Association. These explanations for the need to take a dismissal are insufficient. While Mr.
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Kosor has concerns over conflicts of interests related to his roles in the HOA, Mr. Kosor and Mr.
McCarley chose to initiate this litigation which created these conflicts by suing Southern Highlands
followed by running for a position on their Board. Furthermore, Mr. Kosor is familiar with the burdens
and financial expenses of litigation, having sued NRED once, as well as having multiple complaints
sent to NRED against Southern Highlands between 2017 and 2019, each of which was dismissed as
having no basis in fact. SHCA and SHDC have demonstrated significant efforts and expenses involved
in preparing for trial. Mr. Kosor and Mr. McCarley have not provided a sufficient explanation for the

need to take a dismissal. Therefore, the Motion for Voluntary Dismissal is granted with prejudice.
III. SHCA and SHDC are entitled to attorney fees and costs under Section 19.7 of the
CC&Rs because they are considered a prevailing party.

SHCA and SHDC also request attorneys’ fees and costs under Section 19.7 of the CC&Rs.
Pursuant to Mr. Kosor and Mr. McCarley’s Motion for Voluntary Dismissal being granted with
prejudice, SHCA and SHDC are considered prevailing parties and are entitled to attorney fees and

costs under Section 19.7 of the CC&Rs. See e.g., Zenith Ins. Co. v. Breslaw, 108 F.3d 205, 207 (9th

Cir. 1997) (holding that voluntary dismissal with prejudice conferred prevailing party status on

defendants), abrogated on other grounds by Ass’n of Mexican-Am Educators v. State of California,

231 F.3d 572 (9th Cir. 2000); Cobbler Nevada, LL.C v. Gonzalez, 901 F.3d 1142, 1149 (9th Cir. 2018)

(finding defendant the prevailing party where plaintiff’s claims were dismissed with prejudice).
Here, Section 19.7 of the CC&Rs states, “[i]n the event of an action instituted to enforce any

provision contained in the governing documents, the party prevailing in such action shall be entitled

to recover from the other party thereto as part of the judgment, reasonable attorneys’ fees and costs,

including administrative and lien fees, of such suit.” See SHDC’s 6/20/22 Appendix at Ex. D. Based

on the plain language of this provision, Section 19.7 of the CC&Rs entitles the prevailing party of an
action to enforce the governing documents to its reasonable attorneys’ fees and costs.

Mr. Kosor and Mr. McCarley’s Motion for Voluntary Dismissal is denied with prejudice,
making SHDC and SHCA a prevailing party. Due to Mr. Kosor and Mr. McCarley’s claims being
directed at enforcing the governing documents, pursuant to Section 19.7 of the CC&Rs, Southern

Highlands is entitled to its reasonable fees and costs in defending this matter. As homeowners in the
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Association, Mr. Kosor and Mr. McCarley are subject to the terms and conditions of the CC&Rs.
Therefore, they are contractually obligated to pay SHCA and SHDC’s reasonable attorneys’ fees and
costs.

Furthermore, Section 19.7 of the CC&Rs is not ambiguous as Mr. Kosor and Mr. McCarley
have failed to provide any reasonable alternative interpretation to the prevailing party provision. See

Quirrion v. Sherman, 109 Nev. 62, 65, 846 P.2d 1051, 1053 (1993) (“[W]here two interpretations of

a contract provision are possible, a court will prefer the interpretation which gives meaning to both
provisions.”). A contract provision does not become ambiguous just because the parties disagree on

how to interpret the contract. See Galardi LLC v. Naples Polaris LLC, 301 P.3d 364 (citing Anvui,

LLC v. G.L. Dragon, LLC, 123 Nev. 212, 215, 163 P.3d 405, 407 (2007) (A contract is ambiguous

if its terms may reasonably be interpreted in more than one way. . .”). Therefore, section 19.7 of the
CC&Rs is not ambiguous and will be enforced.
IV. SHCA'’s Counsel satisfied the Brunzell Factors.
In evaluating the reasonableness of a request for attorney fees, “the district court is required to

consider the factors set forth...in Brunzell v. Golden Gate National Bank, 85 Nev. 345, 349-50

(1969).” Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 865 (2005). Those factors are “the

advocate’s professional qualities, the nature of the litigation, the work performed, and the result.” Id.

A. The qualities of the advocate

SHCA’s counsel, Wolf Rifkin Shapiro, Schulman & Rabkin, LLP is an experienced litigation
firm that has handled multiple complex civil cases. Wolf Rifkin also specializes in handling matters
related to community associations. The knowledge and ability of counsel was demonstrated by the
extensive motion practice in this case. Furthermore, SHCA’s Motions were successful both before this
Court and the Nevada Supreme and Appellate Courts. The counsel working alongside Wolf Rikin
demonstrated their ability to perform the work necessary to protect their clients’ interests.

B. The character of the work done

In their Limited Opposition, SHCA’s counsel stated that they made multiple court
appearances, participated in drafting, litigating against, as well as analyzing Mr. Kosor and Mr.

McCarley’s Motions. SHCA’s counsel also participated in early case conference related activities as
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well as discovery. Furthermore, SHCA’s counsel participated in drafting an Opposition to Mr. Kosor
and Mr. McCarley’s Motion for Summary Judgment and other motions in an attempt to defend their
client. All of these activities necessitated briefing, research, as well as arguments that were heard
before this Court.

C. The work actually performed by the lawyer

The Association’s counsel performed all necessary work in defending against Mr. Kosor and
Mr. McCarley’s Complaint in order to provide their client with a proper defense. Furthermore,
SHCA'’s Counsel provided an itemized list of the time spent on this case.

D. The result of the litigation

SHCA'’s counsel was successful on almost every motion it filed or in which it participated, and
successfully opposed every motion filed by Mr. Kosor and Mr. McCarley. Having put forth extensive
work, SHCA’s counsel have satisfied the requirements as articulated by the Brunzell Court, and
accordingly, attorneys’ fees totaling $67,521.25 will be awarded, as well as costs in the amount of
$261.19.

V. SHDC’s Counsel satisfied the Brunzell Factors.

A. The Qualities of the Advocate

SHDC retained the Kemp Jones firm to defend against Mr. Kosor and Mr. McCarley’s claims.
Kemp Jones has a lengthy history of practice before the Eighth Judicial District Court. SHDC’s lead
trial counsel, Randall Jones, Esq., has been practicing law in Nevada for 40 years, has tried multiple
jury and bench trials to verdict, and has received numerous professional awards and recognitions as a
trial advocate. Nathanael Rulis, Esq., the other trial counsel in this matter, has over a decade of
litigation experience litigating civil matters before this Court, including multiple trials and has been
recognized for various professional awards.

B. The character of the work done

SHDC has produced evidence and responded to written discovery in this matter in good faith.
SHDC’s counsel also filed multiple motions on behalf of their client including the Limited Opposition
that is before this Court. All briefing prepared by SHDC’s counsel was supported by accompanying

exhibits. The work performed by Kemp Jones in this case supports SHDC’s requested award of
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attorneys’ fees.

C. The work actually performed by the lawyer

Kemp Jones prepared a partially successful Motion to Dismiss, which barred any arguments
regarding the invalidity of the Third Amendment to the CC&Rs, making the issue moot. Kemp Jones
served necessary and proportionate discovery requests to Mr. Kosor and Mr. McCarley. SHDC also
prepared a successful Opposition to Mr. Kosor and Mr. McCarley’s Motion for Summary J udgment.

SHDC prepared a Motion to Dismiss Mr. Kosor and Mr. McCarley’s Amended Complaint and
Reply in Support of the same, two sets of written discovery requests to Mr. Kosor, and one set of
written discovery requests to Mr. McCarley. SHDC also drafted three meet and confer letters and an
Opposition to Mr. Kosor and Mr. McCarley’s Motion for Summary Judgment. SHDC prepared, and
successfully prevailed on, a Motion to Continue Hearing on Mr. Kosor and Mr. McCarley’s Motion
to Voluntarily Dismiss. Accordingly, the volume and quality of the work performed by Kemp Jones
to defend its clients supports the reasonableness of SHDC’s requested award of attorney’s fees.

D. The result of the litigation

SHDC has prevailed, or at least partially prevailed, on all briefings filed in this matter. SHDCs
Motion to Dismiss, which was treated as a Motion for Summary Judgment, was granted in part. SHDC
subsequently successfully opposed Mr. Kosor and Mr. McCarley’s Motion for Summary Judgment.
SHDC’s counsel have satisfied the requirements as articulated by the Brunzell Court, and accordingly,
attorneys’ fees totaling $79,637.50 will be awarded, as well as costs in the amount of $695.94.

II1. Conclusion

Based on the foregoing, the Court grants Mr. Kosor and Mr. McCarley’s Motion to Voluntarily
Dismiss with prejudice. SHCA and SHDC are entitled to their attorneys’ fees and costs pursuant to
the pertinent provisions of the CC&Rs. SHCA is awarded $67,521.25 in attorney fees, as well as costs
in the amount of $261.19. SHDC is awarded $79,637.50 in attorney fees, as well as costs in the amount
of $695.94. As a result of this order, the September 21, 2022 status check is VACATED. The October
19, 2022 Pre Trial Conference is VACATED. The December 21, 2022 Calendar Call is VACATED.

Dated this 29th day of September, 2022

/&S

The January 3, 2023 Bench Trial is VACATED.

7 F7B 179 7692 C429
Linda Marie Bell
District Court Judge
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CSERV

DISTRICT COURT

CLARK COUNTY, NEVADA

Michael Kosor, Jr., Plaintiff(s)
VS,

Southern Highlands Community
Associaition, Defendant(s)

CASE NO: A-20-825485-C

DEPT. NO. Department 7

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of

Service Date: 9/29/2022
Bradley Schrager
Dannielle Fresquez
Gregory Kerr
Nina Stone
Jon Jones
Ali Augustine
Nathanael Rulis
Copy Room
Kurt Bonds
Pamela Montgomery

William Pruitt

service was generated by the Eighth Judicial District
Court. The foregoing Decision and Order was served via the court’s electronic eFile system
to all recipients registered for e-Service on the above entitled case as listed below:

bschrager@wrslawyers.com
dfresquez@wrslawyers.com
gkerr@wrslawyers.com
nstone@wrslawyers.com
r.jones@kempjones.com
a.augustine@kempjones.com
n.rulis@kempjones.com
efile@alversontaylor.com
kbonds@alversontaylor.com
p.montgomery(@kempjones.com

bpruitt@lvnvlaw.com
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Joseph Meservy

David Barron
MaryAnn Dillard

Deb Sagert

Lexi Kim

Maddie Florance
Barron Pruitt Law Firm
Breanna Switzler

Charles Deskins

jmeservy@lvnvlaw.com
dbarron@lvnvlaw.com
mdillard@lvnvlaw.com
dsagert@lvnvlaw.com
L.kim@kempjones.com
m.florance@kempjones.com
barronpruittlawfirm@gmail.com
b.switzler@kempjones.com

cdeskins@alversontaylor.com
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Electronically Filed
10/18/2022 5:20 PM
Steven D. Grierson

CLERK OF THE COU
NJUD Cﬁi«o—ﬁﬁ ;"

BRADLEY S. SCHRAGER, ESQ.
Nevada Bar No. 10217
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
3773 Howard Hughes Parkway, Suite 590 South
Las Vegas, Nevada 89169

Tel: (702) 341-5200
bschrager@wrslawyers.com
gkerr@wrslawyers.com

Attorneys for Defendant,
Southern Highlands Community Association

EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY, STATE OF NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No. A-20-825485-C
HOWARD CHARLES MCCARLLEY, a Dept. No.: 7
Nevada resident; DOES I through X,
inclusive,
Plaintiffs, NOTICE OF ENTRY OF JUDGMENT

V.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; DOES I through X,
inclusive,

Defendant.

NOTICE IS HEREBY GIVEN that a JUDGMENT was entered in the above-captioned
matter on the 18" day of October, 2022. A true and correct copy of the JUDGMENT is attached
hereto as Exhibit 1.

DATED this 18th dav of October. 2022
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

By: /s/ Bradley S. Schrager
BRADLEY S. SCHRAGER, ESQ.
Nevada Bar No. 10217
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383
3773 Howard Hughes Parkway, Suite 590 South
Las Vegas, Nevada 89169

Attorneys for Defendant,
Southern Highlands Community Association
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CERTIFICATE OF SERVICE

I hereby certify that on this 18th day of October, 2022, a true and correct copy of NOTICE
OF ENTRY OF JUDGMENT was served by electronically filing with the Clerk of the Court
using the Odyssey eFileNV system and serving all parties with an email-address on record,

pursuant to Administrative Order 14-2 and Rule 9 of the N.E.F.C.R.

By: /s/ Dannielle Fresquez

Dannielle Fresquez, an Employee of
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP
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10/18/2022 5:02 PM

JUDG

BRADLEY S. SCHRAGER, ESQ.
Nevada Bar No. 10217
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

3773 Howard Hughes Parkway, Suite 590 South

Las Vegas, Nevada 89169
Tel: (702) 341-5200
bschrager@wrslawyers.com
gkerr@wrslawyers.com

Attorneys for Defendant,
Southern Highlands Community Association

EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY, STATE OF NEVADA

MICHAEL KOSOR, JR., a Nevada resident;
HOWARD CHARLES MCCARLEY, a
Nevada resident; DOES I through X,
inclusive,

Plaintiffs,
V.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION; DOES I
through X, inclusive,

Defendants.

This Court entered a DECISION AND ORDER re: Southern Highlands Community
Association’s Countermotion for Attorney’s Fees in this case on September 29, 2022 (the
“Order”). As a result of the Court’s decision in that Order, the Court hereby enters judgment in
favor of Southern Highlands Community Association as follows:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Defendant
SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION recover the sum amount of SIXTY
SEVEN THOUSAND SEVEN HUNDRED EIGHTY TWO DOLLARS AND 44 CENTS

Electronically Filg
10/18/2022 5:01 P

CLERK OF THE COUR|

Case No. A-20-825485-C
Dept. No.: 7
JUDGMENT

—_
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(867,782.44) from Plaintiffs Michael Kosor, Jr. and Howard Charles McCarley, jointly and

severally.

Dated this 18th day of October, 2022

s

Respectfully submitted,

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

/s/ Bradley S. Schrager

BRADLEY S. SCHRAGER, ESQ.
Nevada Bar No. 10217
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383

3773 Howard Hughes Parkway, Suite 590 So.

Las Vegas, Nevada 89169

Attorneys for Defendant
Southern Highlands Community Association

5227711.1

2E9 081 B813 267C
Linda Marie Bell
District Court Judge

JUDGMENT
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DISTRICT COURT
CLARK COUNTY, NEVADA

Michael Kosor, Jr., Plaintiff(s)
Vs.

Southern Highlands Community
Associaition, Defendant(s)

CASE NO: A-20-825485-C

DEPT. NO. Department 7

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Judgment was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 10/18/2022
Bradley Schrager
Dannielle Fresquez
Gregory Kerr
Nina Stone
Jon Jones
Ali Augustine
Nathanael Rulis
Copy Room
Kurt Bonds
Pamela Montgomery

William Pruitt

bschrager@wrslawyers.com
dfresquez@wrslawyers.com
gkerr@wrslawyers.com
nstone(@wrslawyers.com
r.jones(@kempjones.com
a.augustine@kempjones.com
n.rulis@kempjones.com
efile@alversontaylor.com
kbonds@alversontaylor.com
p.montgomery@kempjones.com

bpruitt@lvnvlaw.com
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Joseph Meservy

David Barron
MaryAnn Dillard

Deb Sagert

Lexi Kim

Maddie Florance
Barron Pruitt Law Firm
Breanna Switzler

Charles Deskins

Jmeservy@lvnvlaw.com
dbarron@lvnvlaw.com
mdillard@lvnvlaw.com
dsagert@lvnvlaw.com
Lkim@kempjones.com
m.florance(@kempjones.com
barronpruittlawfirm@gmail.com
b.switzler@kempjones.com

cdeskins@alversontaylor.com
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J. Randall Jones, Esq. (#1927)
jrj@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)
m.florance@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

Electronically Filed
10/21/2022 2:49 PM
Steven D. Grierson

CLERE OF THE COUE !:I

DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident;
HOWARD CHARLES MCCARLEY, a
Nevada resident; DOES I through X,
inclusive

Plaintiffs,
VS.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN
HIGHLANDS DEVELOPMENT
CORPORATION; DOES I through X,
inclusive

Defendants.

Case No.: A-20-825485-C
Dept. No.: VII

NOTICE OF ENTRY OF JUDGMENT

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on October 21, 2022, a

TO:  Plaintiffs; and,

TO:  Their respective counsel:
111

1

111




Kemp JONES, LLP

3800 Howard Hughes Parkway, 17" Floor

Las Vegas, Nevada 89169
Tel. (702) 385-6000 » Fax: (702) 385-6001

kjc@kempjones.com
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Judgment was entered in the above referenced case. A copy of said Judgment is attached hereto.

Dated this 21st day of October 2022.

KEMP JONES, LLP

/s/ Nathanael Rulis

J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S. FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Defendant Southern
Highlands Development Corporation

CERTIFICATE OF SERVICE

I hereby certify that on the 21st day of October, 2022, I served a true and correct copy of the
foregoing NOTICE OF ENTRY OF JUDGMENT via the Court’s electronic filing system only,

pursuant to the Nevada Electronic Filing and Conversion Rules, Administrative Order 14-2, to all parties

currently on the electronic service list.

/s/ Ali Lott

An Employee of KEMP JONES, LLP
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10/21/2022 9:15 AM
Electronically Filed

, 10/21/2022 9:15 AM"

CLERK OF THE COURT

J. Randall Jones, Esq. (#1927)
jrj@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)
m.{lorance(@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No.: A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: VII

Nevada resident; DOES I through X,
inclusive JUDGMENT

Plaintiffs,
V8.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN
HIGHLANDS DEVELOPMENT
CORPORATION; DOES I through X,
inclusive

Defendants.

This Court entered a DECISION AND ORDER regarding Southern Highlands Development
Corporation’s Countermotion for Attorney’s Fees in the above-captioned matter on September 29, 2022
(the “Order”). As a result of the Court’s decision in that Order, the Court hereby enters judgment in
favor of Southern Highlands Development Corporation as follows:
1l
I
I/
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, that the Defendant SOUTHERN

HIGHLANDS DEVELOPMENT CORPORATION recover the sun amount of EIGHTY THOUSAND)

THREE HUNDRED THIRTY-THREE DOLLARS AND FORTY-FOUR CENTS (580,333.44)

from Plaintiffs Michael Kosor, Jr. and Howard Charles McCarley, jointly and severally.

Respectfully submitted,
KEMP JONES LLP

/s/ Nathanael Rulis

J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S. FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Defendant Southern

Highlands Development Corporation

Dated this 21st day of October, 2022

Foo

L

FAA 3C8 FC70 3890
Linda Marie Bell
District Court Judge
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DISTRICT COURT
CLARK COUNTY, NEVADA

Michael Kosor, Jr., Plaintiff(s)
VS.

Southern Highlands Community
Associaition, Defendant(s)

CASE NO: A-20-825485-C

DEPT. NO. Department 7

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Judgment was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 10/21/2022
Bradley Schrager
Dannielle Fresquez
Gregory Kerr
Nina Stone
Jon Jones
Ali Augustine
Nathanael Rulis
Copy Room
Kurt Bonds
Pamela Montgomery

William Pruitt

bschrager(@wrslawyers.com
dfresquez@wrslawyers.com
gkerr@wrslawyers.com
nstone@wrslawyers.com
r.jones@kempjones.com
a.augustine@kempjones.com
n.rulis@kempjones.com
efile@alversontaylor.com
kbonds@alversontaylor.com
p.montgomery(@kempjones.com

bpruitt@lvnvlaw.com
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David Barron
MaryAnn Dillard

Deb Sagert

Lexi Kim

Maddie Florance
Barron Pruitt Law Firm
Breanna Switzler

Charles Deskins

jmeservy@lvnvlaw.com
dbarron@lvnvlaw.com
mdillard@lvnvlaw.com
dsagert@lvnvlaw.com
Lkim@kempjones.com
m.florance@kempjones.com
barronpruittlawfirm@gmail.com
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