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DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No: A-20-825485-C
HOWARD CHARLES MCCARLEY, a Nevada
resident; DOES I through X, inclusive, Dept. No: 7

Plaintiffs,
VS. AMENDED NOTICE OF APPEAL

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION; DOES I
through X, inclusive,

Defendants.

Amended notice is hereby given that MICHAEL KOSOR, JR. and HOWARD CHARLES
MCCARLEY (“Appellants” or “Plaintiffs”), by and through their attorney, Joseph R. Meservy, Esq.
of the law firm of BARRON & PRUITT, LLP, hereby appeal to the Supreme Court of Nevada from
the following: Decision and Order dismissing the above-captioned case with prejudice entered on
September 29, 2022; Judgment for Southern Highlands Community Association entered October 18,
2022; Judgment for Southern Highlands Development Corporation entered October 21, 2022; Order
Denying Plaintiffs’ Motion to Amend Findings of Fact Under NRCP 52(b) and Granting In Part
Plaintiffs’ Motion to Amend the Final Order and Judgment Under NRCP 59 entered January
23, 2023. See Orders, attached as Exhibits A, B, C, and D.

I

1 Docket 85621 Document 2023-05633
Case Number: A-20-825485-C
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Plaintiffs MICHAEL KOSOR, JR. and HOWARD CHARLES MCCARLEY also appeal from all
other rulings and orders made appealable by the foregoing.

DATED this 21* day of February 2023.

BARRON & PRUITT, LLP

/s/ Joseph Meservy

WILLIAM H. PRUITT, ESQ.
Nevada Bar No. 6783
JOSEPH R. MESERVY, ESQ.
Nevada Bar No. 14088

3890 West Ann Road

North Las Vegas, NV 89031
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 21% day of February, 2023, 1 served the attached

AMENDED NOTICE OF APPEAL as follows:

X BY ELECTRONIC SERVICE: by electronically serving the document(s) listed above

with the Eighth Judicial District Court’s e-filing system upon the following:

3890 WEST ANN ROAD
NORTH LAS VEGAS, NEVADA 89031
TELEPHONE (702) 870-3940
FACSIMILE (702) 870-3950

BARRON & PRUITT, LLP
ATTORNEYS AT LAW
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Michael T. Schulman, Esq.

WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP
3556 East Russell Road

Second Floor

Las Vegas, Nevada 89120

Attorney for Southern Highlands Community Association

J. Randall Jones, Esq.

Nathanael R. Rulis, Esq.

Madison S. Florance, Esq.

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor

Las Vegas, Nevada 89169

Attorneys for Southern Highlands Development Corporation

/s/ Deb Sagert

An Employee of BARRON & PRUITT, LLP
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BRADLEY S. SCHRAGER, ESQ.
Nevada Bar No. 10217
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
3773 Howard Hughes Parkway, Suite 590 South
Las Vegas, Nevada 89169

Tel: (702) 341-5200
bschrager@wrslawyers.com
gkerr@wrslawyers.com

Attorneys for Defendant,
Southern Highlands Community Association

EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY, STATE OF NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No. A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: 7
Nevada resident; DOES I through X,
inclusive,
Plaintiffs, NOTICE OF ENTRY OF ORDER

V.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; DOES I through X,
inclusive,

Defendant.

NOTICE IS HEREBY GIVEN that a DECISION AND ORDER was entered in the
above-captioned matter on the 29" day of September, 2022. A true and correct copy is attached
hereto as Exhibit 1.

DATED this 30th day of September, 2022
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

By: /s/ Bradley S. Schrager

BRADLEY S. SCHRAGER, ESQ., SBN 10217
GREGORY P. KERR, ESQ., SBN10383

3773 Howard Hughes Parkway, Suite 590 South
Las Vegas, Nevada 89169

Case Number: A-20-825485-C
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CERTIFICATE OF SERVICE

I hereby certify that on this 30th day of September, 2022, a true and correct copy of
NOTICE OF ENTRY OF ORDER was served by electronically filing with the Clerk of the
Court using the Odyssey eFileNV system and serving all parties with an email-address on record,

pursuant to Administrative Order 14-2 and Rule 9 of the N.E.F.C.R.

By: /s/ Dannielle Fresquez

Dannielle Fresquez, an Employee of
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP

2

NOTICE OF ENTRY OF ORDER




EXHIBIT 1

EXHIBIT 1



LINDA MARIE BELL
DISTRICT JUDGE

DEPARTMENT VII

S o b~ W N

~

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24
25
26
27
28

ELECTRONICALLY SERVED
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09/29/2022 5:39 PM

DAO
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR. A NEVADA RESIDENT; HOWARD
CHARLES MCCARLEY, A NEVADA RESIDENT; DOES |

THROUGH X, INCLUSIVE
Case No. A-20-825485-C

Plaintiffs (s),
Vs. Dept. No. VII

SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION;
SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION;
DOES | THROUGH X, INCLUSIVE,

Defendants (s).

DECISION AND ORDER

This case involves a dispute over governance of the Southern Highlands Community
Association. Michael Kosor, Jr and Howard Charles McCarley filed a Motion for Voluntarily
Dismissal. SHCA and SHDC filed a Limited Opposition requesting dismissal with prejudice. SHCA
and SHDC also filed a Countermotion for fees and costs. After review of the papers filed and
consideration of oral arguments, the Motion for Voluntary Dismissal is granted with prejudice. The
Southern Highlands Defendants’ countermotion for attorney fees and costs is granted.

I Factual and Procedural Background

In this case, Mr. Kosor and Mr. McCarley assert the Third Amendment to the CC&Rs for the
Southern Highland HOA was invalid, and the Southern Highland control period over the HOA had
expired. In 2016, Mr. Kosor filed a Complaint against Southern Highlands with the Nevada Real
Estate Division regarding the termination of Southern Highland’s control period. The case was closed
in June of 2016 with a finding by NRED that Mr. Kosor’s complaint lacked merit to warrant any
further action. Mr. Kosor filed another Complaint with NRED regarding the same issue in 2017. The
Complaint was again closed because NRED found there was no good cause to pursue the investigation
further.

After the Complaints against Southern Highlands were closed by NRED, Mr. Kosar filed a

Case Number: A-20-825485-C
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Complaint for Declaratory Relief against NRED in District Court on July 25, 2018. NRED filed a
Motion to Dismiss which was granted. The Court found that NRED’s decision to dismiss the First and
Second Complaints against Southern Highlands was proper under the relevant sections of NRS 116
as they were time barred pursuant to both NRS 116.2117(2) and NRS 116.760(1). Mr. Kosar appealed
the decision, which was ultimately denied by the Nevada Supreme Court.

On November 24, 2020, Mr. Kosor and Mr. McCarley filed their Complaint in this matter for
(1) Violation of CIC Law Requirement Regarding Executive Board Elections NRS 116.31034; (2)
Violation of Fiduciary Duty NRS 116.3103; and (3) Attorney Fees as Special Damages. On December
2, 2020, SHCA filed a Motion to Dismiss pursuant to NRCP 19, arguing that Mr. Kosor and Mr.
McCarley failed to name indispensable parties — SHDC — to this action, resulting in SHDC being
added as a defendant.

SHDC filed a Motion to Dismiss on April 13, 2021, which SHCA filed a Joinder to, arguing
(1) NRED had the sole discretion to interpret NRS 116, (2) Mr. Kosor and Mr. McCarley’s claims
were time barred under NRS 116.117(2), and (3) Mr. Kosor and Mr. McCarley’s claims were barred
by issue preclusion. On May 28, 2021, The Court granted SHDC’s motion in part in regards to Mr.
Kosor and Mr. McCarley’s relief relating to a determination as to the validity or non-validity of the
Third Amendment to the CC&Rs, finding Mr. McCarley was adequately represented by Mr. Kosor in
the previous District Court case against NRED. The Court denied the Motion as to all other issues. On
January 10, 2022, Mr. Kosor and Mr. McCarley filed a Motion for Summary Judgment. The Court
denied their motion finding there was genuine issues of material fact because the interpretation of the
statutes at issue and the CC&Rs are case determinative, and the parties disagreed on the interpretation
of the statutes and CC&Rs.

After about eighteen months of litigation, Mr. Kosor and Mr. McCarley filed a Motion for
Voluntary Dismissal. SHCA and SHDC filed a Limited Opposition and Countermotion for fees and
costs on June 20, 2022, and this matter came before the Court on July 20, 2022.

1. The remaining claims are dismissed with prejudice.
The parties agree on dismissal of the case but dispute whether the dismissal should be with or

without prejudice. In order to determine whether a case should be dismissed with prejudice, the Court
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may consider the following: “(1) the defendant’s effort and expense involved in preparing for trial, (2)
excessive delay and lack of diligence on the part of the plaintiffs in prosecuting the action and (3)
insufficient explanation of the need to take a dismissal,” not whether SHCA and SHDC will suffer

any legal prejudice. See Burnette v. Godshall, 828 F.Supp.1439, 1443 (N.D. Cal. 1993).

A. Southern Highlands’ effort and expense involved in preparing for trial

In an effort to defend itself in this action and comply with the rules of discovery, SHDC filed
a partially successful Motion to Dismiss and reply, Initial Disclosures, and two other supplements.
SHCA and SHDC also prepared two sets of written discovery requests to Mr. Kosor and one set of
written discovery requests to Mr. McCarley. SHDC and SHCA drafted three meet and confer letters
and various attempts to conduct a meet and confer in good faith. Moreover, SHDC and SHCA were
required to spend time preparing for and attending hearings, as well as preparing orders throughout

this litigation.
B. Mr. Kosor and Mr. McCarley demonstrated an excessive amount of delay and lack
of diligence in prosecuting this action

After looking at the record, there was excessive delay and lack of diligence on the part of Mr.
Kosor and Mr. McCarley in prosecuting this case. Mr. Kosor and Mr. McCarley completed a minimal
amount of discovery in this matter, and also sought two discovery extensions which continued the trial
date. Mr. Kosor and Mr. McCarley did not disclose any experts to support their position or claims in
this matter. Moreover, Mr. Kosor and Mr. McCarley filed a Motion for Summary Judgment, which
was denied, before conducting or responding to any discovery. Furthermore, Southern Highlands’
sought supplemental responses form Mr. Kosor through multiple requests for a meet and confer which

Mr. Kosor and Mr. McCarley did not respond to.
C. Mr. Kosor and Mr. McCarley failed to provide a sufficient explanation of the need to
take a dismissal in this case

Mr. Kosor and Mr. McCarley have initiated this voluntary dismissal due to economic reasons,
and to avoid the practical effects of this litigation on Mr. Kosor’s ability to perform his duties as an
Association Board Member. Mr. Kosor desires to dismiss the current litigation to avoid further
allegations of conflicts of interest and breached fiduciary duty resulting in his activities as a member

of the Association. These explanations for the need to take a dismissal are insufficient. While Mr.
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Kosor has concerns over conflicts of interests related to his roles in the HOA, Mr. Kosor and Mr.
McCarley chose to initiate this litigation which created these conflicts by suing Southern Highlands
followed by running for a position on their Board. Furthermore, Mr. Kosor is familiar with the burdens
and financial expenses of litigation, having sued NRED once, as well as having multiple complaints
sent to NRED against Southern Highlands between 2017 and 2019, each of which was dismissed as
having no basis in fact. SHCA and SHDC have demonstrated significant efforts and expenses involved
in preparing for trial. Mr. Kosor and Mr. McCarley have not provided a sufficient explanation for the

need to take a dismissal. Therefore, the Motion for Voluntary Dismissal is granted with prejudice.
I11.  SHCA and SHDC are entitled to attorney fees and costs under Section 19.7 of the
CC&Rs because they are considered a prevailing party.

SHCA and SHDC also request attorneys’ fees and costs under Section 19.7 of the CC&Rs.
Pursuant to Mr. Kosor and Mr. McCarley’s Motion for Voluntary Dismissal being granted with
prejudice, SHCA and SHDC are considered prevailing parties and are entitled to attorney fees and

costs under Section 19.7 of the CC&Rs. See e.q., Zenith Ins. Co. v. Breslaw, 108 F.3d 205, 207 (9th

Cir. 1997) (holding that voluntary dismissal with prejudice conferred prevailing party status on

defendants), abrogated on other grounds by Ass’n of Mexican-Am Educators v. State of California,

231 F.3d 572 (9th Cir. 2000); Cobbler Nevada, LLC v. Gonzalez, 901 F.3d 1142, 1149 (9th Cir. 2018)

(finding defendant the prevailing party where plaintiff’s claims were dismissed with prejudice).
Here, Section 19.7 of the CC&Rs states, “[i]n the event of an action instituted to enforce any

provision contained in the governing documents, the party prevailing in such action shall be entitled

to recover from the other party thereto as part of the judgment, reasonable attorneys’ fees and costs,

including administrative and lien fees, of such suit.” See SHDC’s 6/20/22 Appendix at Ex. D. Based

on the plain language of this provision, Section 19.7 of the CC&Rs entitles the prevailing party of an
action to enforce the governing documents to its reasonable attorneys’ fees and costs.

Mr. Kosor and Mr. McCarley’s Motion for Voluntary Dismissal is denied with prejudice,
making SHDC and SHCA a prevailing party. Due to Mr. Kosor and Mr. McCarley’s claims being
directed at enforcing the governing documents, pursuant to Section 19.7 of the CC&Rs, Southern

Highlands is entitled to its reasonable fees and costs in defending this matter. As homeowners in the
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Association, Mr. Kosor and Mr. McCarley are subject to the terms and conditions of the CC&Rs.
Therefore, they are contractually obligated to pay SHCA and SHDC’s reasonable attorneys’ fees and
costs.

Furthermore, Section 19.7 of the CC&Rs is not ambiguous as Mr. Kosor and Mr. McCarley
have failed to provide any reasonable alternative interpretation to the prevailing party provision. See

Quirrion v. Sherman, 109 Nev. 62, 65, 846 P.2d 1051, 1053 (1993) (“[ W]here two interpretations of

a contract provision are possible, a court will prefer the interpretation which gives meaning to both
provisions.”). A contract provision does not become ambiguous just because the parties disagree on

how to interpret the contract. See Galardi LLC v. Naples Polaris LLC, 301 P.3d 364 (citing Anvui,

LLC v. G.L. Dragon, LLC, 123 Nev. 212, 215, 163 P.3d 405, 407 (2007) (“A contract is ambiguous

if its terms may reasonably be interpreted in more than one way. . .”). Therefore, section 19.7 of the
CC&Rs is not ambiguous and will be enforced.
IV. SHCA'’s Counsel satisfied the Brunzell Factors.
In evaluating the reasonableness of a request for attorney fees, “the district court is required to

consider the factors set forth...in Brunzell v. Golden Gate National Bank, 85 Nev. 345, 349-50

(1969).” Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 865 (2005). Those factors are “the

advocate’s professional qualities, the nature of the litigation, the work performed, and the result.” Id.

A. The qualities of the advocate

SHCA'’s counsel, Wolf Rifkin Shapiro, Schulman & Rabkin, LLP is an experienced litigation
firm that has handled multiple complex civil cases. Wolf Rifkin also specializes in handling matters
related to community associations. The knowledge and ability of counsel was demonstrated by the
extensive motion practice in this case. Furthermore, SHCA’s Motions were successful both before this
Court and the Nevada Supreme and Appellate Courts. The counsel working alongside Wolf Rikin
demonstrated their ability to perform the work necessary to protect their clients’ interests.

B. The character of the work done

In their Limited Opposition, SHCA’s counsel stated that they made multiple court
appearances, participated in drafting, litigating against, as well as analyzing Mr. Kosor and Mr.

McCarley’s Motions. SHCA’s counsel also participated in early case conference related activities as
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well as discovery. Furthermore, SHCA’s counsel participated in drafting an Opposition to Mr. Kosor
and Mr. McCarley’s Motion for Summary Judgment and other motions in an attempt to defend their
client. All of these activities necessitated briefing, research, as well as arguments that were heard
before this Court.

C. The work actually performed by the lawyer

The Association’s counsel performed all necessary work in defending against Mr. Kosor and
Mr. McCarley’s Complaint in order to provide their client with a proper defense. Furthermore,
SHCA'’s Counsel provided an itemized list of the time spent on this case.

D. The result of the litigation

SHCA'’s counsel was successful on almost every motion it filed or in which it participated, and
successfully opposed every motion filed by Mr. Kosor and Mr. McCarley. Having put forth extensive
work, SHCA’s counsel have satisfied the requirements as articulated by the Brunzell Court, and
accordingly, attorneys’ fees totaling $67,521.25 will be awarded, as well as costs in the amount of
$261.19.

V. SHDC’s Counsel satisfied the Brunzell Factors.

A. The Qualities of the Advocate

SHDC retained the Kemp Jones firm to defend against Mr. Kosor and Mr. McCarley’s claims.
Kemp Jones has a lengthy history of practice before the Eighth Judicial District Court. SHDC’s lead
trial counsel, Randall Jones, Esq., has been practicing law in Nevada for 40 years, has tried multiple
jury and bench trials to verdict, and has received numerous professional awards and recognitions as a
trial advocate. Nathanael Rulis, Esq., the other trial counsel in this matter, has over a decade of
litigation experience litigating civil matters before this Court, including multiple trials and has been
recognized for various professional awards.

B. The character of the work done

SHDC has produced evidence and responded to written discovery in this matter in good faith.
SHDC’s counsel also filed multiple motions on behalf of their client including the Limited Opposition
that is before this Court. All briefing prepared by SHDC’s counsel was supported by accompanying

exhibits. The work performed by Kemp Jones in this case supports SHDC’s requested award of
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attorneys’ fees.

C. The work actually performed by the lawyer

Kemp Jones prepared a partially successful Motion to Dismiss, which barred any arguments
regarding the invalidity of the Third Amendment to the CC&Rs, making the issue moot. Kemp Jones
served necessary and proportionate discovery requests to Mr. Kosor and Mr. McCarley. SHDC also
prepared a successful Opposition to Mr. Kosor and Mr. McCarley’s Motion for Summary Judgment.

SHDC prepared a Motion to Dismiss Mr. Kosor and Mr. McCarley’s Amended Complaint and
Reply in Support of the same, two sets of written discovery requests to Mr. Kosor, and one set of
written discovery requests to Mr. McCarley. SHDC also drafted three meet and confer letters and an
Opposition to Mr. Kosor and Mr. McCarley’s Motion for Summary Judgment. SHDC prepared, and
successfully prevailed on, a Motion to Continue Hearing on Mr. Kosor and Mr. McCarley’s Motion
to Voluntarily Dismiss. Accordingly, the volume and quality of the work performed by Kemp Jones
to defend its clients supports the reasonableness of SHDC’s requested award of attorney’s fees.

D. The result of the litigation

SHDC has prevailed, or at least partially prevailed, on all briefings filed in this matter. SHDC’s
Motion to Dismiss, which was treated as a Motion for Summary Judgment, was granted in part. SHDC
subsequently successfully opposed Mr. Kosor and Mr. McCarley’s Motion for Summary Judgment.

SHDC’s counsel have satisfied the requirements as articulated by the Brunzell Court, and accordingly,

attorneys’ fees totaling $79,637.50 will be awarded, as well as costs in the amount of $695.94.
I11. Conclusion

Based on the foregoing, the Court grants Mr. Kosor and Mr. McCarley’s Motion to Voluntarily
Dismiss with prejudice. SHCA and SHDC are entitled to their attorneys’ fees and costs pursuant to
the pertinent provisions of the CC&Rs. SHCA is awarded $67,521.25 in attorney fees, as well as costs
in the amount of $261.19. SHDC is awarded $79,637.50 in attorney fees, as well as costs in the amount
of $695.94. As a result of this order, the September 21, 2022 status check is VACATED. The October
19, 2022 Pre Trial Conference is VACATED. The December 21, 2022 Calendar Call is VACATED.

Dated this 29th day of September, 2022

74N

The January 3, 2023 Bench Trial is VACATED.

7 F7B 179 7692 C429
Linda Marie Bell
District Court Judge
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Michael Kosor, Jr., Plaintiff(s)
Vs.

Southern Highlands Community
Associaition, Defendant(s)

CASE NO: A-20-825485-C

DEPT. NO. Department 7

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Decision and Order was served via the court’s electronic eFile system
to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 9/29/2022
Bradley Schrager
Dannielle Fresquez
Gregory Kerr
Nina Stone
Jon Jones
Ali Augustine
Nathanael Rulis
Copy Room
Kurt Bonds
Pamela Montgomery

William Pruitt

bschrager@wrslawyers.com
dfresquez@wrslawyers.com
gkerr@wrslawyers.com
nstone@wrslawyers.com
r.jones@kempjones.com
a.augustine@kempjones.com
n.rulis@kempjones.com
efile@alversontaylor.com
kbonds@alversontaylor.com
p.montgomery@kempjones.com

bpruitt@lvnvlaw.com
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Joseph Meservy

David Barron
MaryAnn Dillard

Deb Sagert

Lexi Kim

Maddie Florance
Barron Pruitt Law Firm
Breanna Switzler

Charles Deskins

jmeservy@lvnvlaw.com
dbarron@lvnvlaw.com
mdillard@lvnvlaw.com
dsagert@lvnvlaw.com

L. kim@kempjones.com
m.florance@kempjones.com
barronpruittlawfirm@gmail.com
b.switzler@kempjones.com

cdeskins@alversontaylor.com
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Electronically Filed
10/18/2022 5:20 PM
Steven D. Grierson

CLERK OF THE COU
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BRADLEY S. SCHRAGER, ESQ.
Nevada Bar No. 10217
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
3773 Howard Hughes Parkway, Suite 590 South
Las Vegas, Nevada 89169

Tel: (702) 341-5200
bschrager@wrslawyers.com
gkerr@wrslawyers.com

Attorneys for Defendant,
Southern Highlands Community Association

EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY, STATE OF NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No. A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: 7
Nevada resident; DOES I through X,
inclusive,
Plaintiffs, NOTICE OF ENTRY OF JUDGMENT

V.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; DOES I through X,
inclusive,

Defendant.

NOTICE IS HEREBY GIVEN that a JUDGMENT was entered in the above-captioned
matter on the 18" day of October, 2022. A true and correct copy of the JUDGMENT is attached
hereto as Exhibit 1.

DATED this 18th dav of October. 2022
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN. LLP

Byv: /s/ Bradley S. Schrager
BRADLEY S. SCHRAGER, ESQ.
Nevada Bar No. 10217
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383
3773 Howard Hughes Parkway, Suite 590 South
Las Vegas, Nevada 89169

Attorneys for Defendant,
Southern Highlands Community Association

Case Number: A-20-825485-C
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CERTIFICATE OF SERVICE

I hereby certify that on this 18th day of October, 2022, a true and correct copy of NOTICE
OF ENTRY OF JUDGMENT was served by electronically filing with the Clerk of the Court
using the Odyssey eFileNV system and serving all parties with an email-address on record,

pursuant to Administrative Order 14-2 and Rule 9 of the N.E.F.C.R.

By: /s/ Dannielle Fresquez

Dannielle Fresquez, an Employee of
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP
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ELECTRONICALLY SERVED
10/18/2022 5:02 PM

JUDG

BRADLEY S. SCHRAGER, ESQ.
Nevada Bar No. 10217
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

3773 Howard Hughes Parkway, Suite 590 South

Las Vegas, Nevada 89169
Tel: (702) 341-5200
bschrager@wrslawyers.com
gkerr@wrslawyers.com

Attorneys for Defendant,
Southern Highlands Community Association

EIGHTH JUDICIAL DISTRICT COURT

IN AND FOR CLARK COUNTY, STATE OF NEVADA

MICHAEL KOSOR, JR., a Nevada resident;
HOWARD CHARLES MCCARLEY, a
Nevada resident; DOES I through X,
inclusive,

Plaintiffs,
V.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION; DOES I
through X, inclusive,

Defendants.

Case No. A-20-825485-C
Dept. No.: 7

JUDGMENT

Electronically Filg
10/18/2022 5:01 A

This Court entered a DECISION AND ORDER re: Southern Highlands Community

Association’s Countermotion for Attorney’s Fees in this case on September 29, 2022 (the

“Order”). As a result of the Court’s decision in that Order, the Court hereby enters judgment in

favor of Southern Highlands Community Association as follows:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Defendant

SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION recover the sum amount of SIXTY

SEVEN THOUSAND SEVEN HUNDRED EIGHTY TWO DOLLARS AND 44 CENTS

Case Number: A-20-825485-C

O

M
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($67,782.44) from Plaintiffs Michael Kosor, Jr. and Howard Charles McCarley, jointly and

severally.

Dated this 18th day of October, 2022

Jo

Respectfully submitted,

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

/s/ Bradley S. Schrager

BRADLEY S. SCHRAGER, ESQ.
Nevada Bar No. 10217
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383

3773 Howard Hughes Parkway, Suite 590 So.

Las Vegas, Nevada 89169

Attorneys for Defendant
Southern Highlands Community Association

5227711.1

2E9 081 B813 267C
Linda Marie Bell
District Court Judge

JUDGMENT
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Michael Kosor, Jr., Plaintiff(s)
Vs.

Southern Highlands Community
Associaition, Defendant(s)

CASE NO: A-20-825485-C

DEPT. NO. Department 7

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Judgment was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 10/18/2022
Bradley Schrager
Dannielle Fresquez
Gregory Kerr
Nina Stone
Jon Jones
Ali Augustine
Nathanael Rulis
Copy Room
Kurt Bonds
Pamela Montgomery

William Pruitt

bschrager@wrslawyers.com
dfresquez@wrslawyers.com
gkerr@wrslawyers.com
nstone@wrslawyers.com
r.jones@kempjones.com
a.augustine@kempjones.com
n.rulis@kempjones.com
efile@alversontaylor.com
kbonds@alversontaylor.com
p.montgomery@kempjones.com

bpruitt@lvnvlaw.com
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Joseph Meservy

David Barron
MaryAnn Dillard

Deb Sagert

Lexi Kim

Maddie Florance
Barron Pruitt Law Firm
Breanna Switzler

Charles Deskins

jmeservy@lvnvlaw.com
dbarron@lvnvlaw.com
mdillard@lvnvlaw.com
dsagert@lvnvlaw.com

L. kim@kempjones.com
m.florance@kempjones.com
barronpruittlawfirm@gmail.com
b.switzler@kempjones.com

cdeskins@alversontaylor.com
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KEmp JONES, LLP

3800 Howard Hughes Parkway, 17" Floor

Las Vegas, Nevada 89169
Tel. (702) 385-6000  Fax: (702) 385-6001

kjc@kempjones.com
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Electronically Filed
10/21/2022 2:49 PM
Steven D. Grierson

CLERE OF THE COUE :I

J. Randall Jones, Esq. (#1927)
Jjrj@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)
m.florance(@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No.: A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: VII

Nevada resident; DOES I through X,
inclusive NOTICE OF ENTRY OF JUDGMENT

Plaintiffs,
VS.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN
HIGHLANDS DEVELOPMENT
CORPORATION; DOES I through X,
inclusive

Defendants.

TO:  Plaintiffs; and,
TO:  Their respective counsel:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on October 21, 2022, a
/17
/17
/17

-1-

Case Number: A-20-825485-C
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3800 Howard Hughes Parkway, 17" Floor

Las Vegas, Nevada 89169
Tel. (702) 385-6000  Fax: (702) 385-6001

kjc@kempjones.com
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Judgment was entered in the above referenced case. A copy of said Judgment is attached hereto.

Dated this 21st day of October 2022.
KEMP JONES, LLP

/s/ Nathanael Rulis

J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S. FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Defendant Southern

Highlands Development Corporation

CERTIFICATE OF SERVICE

I hereby certify that on the 21st day of October, 2022, I served a true and correct copy of the
foregoing NOTICE OF ENTRY OF JUDGMENT via the Court’s electronic filing system only,|
pursuant to the Nevada Electronic Filing and Conversion Rules, Administrative Order 14-2, to all parties|

currently on the electronic service list.

/s/ Ali Lott
An Employee of KEMP JONES, LLP
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ELECTRONICALLY SERVED

10/21/2022 9:15 AM ) .
Electronically Filed

10/21/2022 9:15 AM

J. Randall Jones, Esq. (#1927)
Jjrj@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)
m.florance(@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No.: A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: VII

Nevada resident; DOES I through X,
inclusive JUDGMENT

Plaintiffs,
VS.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN
HIGHLANDS DEVELOPMENT
CORPORATION; DOES I through X,
inclusive

Defendants.

This Court entered a DECISION AND ORDER regarding Southern Highlands Development
Corporation’s Countermotion for Attorney’s Fees in the above-captioned matter on September 29, 2022
(the “Order”). As a result of the Court’s decision in that Order, the Court hereby enters judgment in
favor of Southern Highlands Development Corporation as follows:
/17
/17
/17

-1-

Case Number: A-20-825485-C
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, that the Defendant SOUTHERN|

HIGHLANDS DEVELOPMENT CORPORATION recover the sun amount of EIGHTY THOUSAND,

THREE HUNDRED THIRTY-THREE DOLLARS AND FORTY-FOUR CENTS (5$80,333.44)

from Plaintiffs Michael Kosor, Jr. and Howard Charles McCarley, jointly and severally.

Respectfully submitted,
KEMP JONES LLP

/s/ Nathanael Rulis

J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S. FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Defendant Southern

Highlands Development Corporation

Dated this 21st day of October, 2022

Foo

Ed

FAA 3C8 FC70 3890
Linda Marie Bell
District Court Judge
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Michael Kosor, Jr., Plaintiff(s)
Vs.

Southern Highlands Community
Associaition, Defendant(s)

CASE NO: A-20-825485-C

DEPT. NO. Department 7

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Judgment was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 10/21/2022
Bradley Schrager
Dannielle Fresquez
Gregory Kerr
Nina Stone
Jon Jones
Ali Augustine
Nathanael Rulis
Copy Room
Kurt Bonds
Pamela Montgomery

William Pruitt

bschrager@wrslawyers.com
dfresquez@wrslawyers.com
gkerr@wrslawyers.com
nstone@wrslawyers.com
r.jones@kempjones.com
a.augustine@kempjones.com
n.rulis@kempjones.com
efile@alversontaylor.com
kbonds@alversontaylor.com
p.montgomery@kempjones.com

bpruitt@lvnvlaw.com
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Joseph Meservy

David Barron
MaryAnn Dillard

Deb Sagert

Lexi Kim

Maddie Florance
Barron Pruitt Law Firm
Breanna Switzler

Charles Deskins

jmeservy@lvnvlaw.com
dbarron@lvnvlaw.com
mdillard@lvnvlaw.com
dsagert@lvnvlaw.com

L. kim@kempjones.com
m.florance@kempjones.com
barronpruittlawfirm@gmail.com
b.switzler@kempjones.com

cdeskins@alversontaylor.com
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KEMP JONES, LLP
3800 Howard Hughes Parkway

Seventeenth Floor

Las Vegas, Nevada 89169
(702) 385-6000 « Fax (702) 385-6001

Kic@kempiones.com
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Electronically Filed
1/23/2023 3:59 PM
Steven D. Grierson

CLERK OF THE COU
J. Randall Jones, Esq. (#1927) Cﬁ;‘_,& ,g«.u-

jrj@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)
m.florance@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada Case No.: A-20-825485-C
resident; HOWARD CHARLES Dept. No.: 7
MCCARLEY, a Nevada Resident; DOES 1
throughX, inclusive

Plaintiffs, NOTICE OF ENTRY OF ORDER
VS. DENYING PLAINTIFFS’ MOTION TO
AMEND FINDINGS OF FACT UNDER
SOUTHERN HIGHLANDS NRCP 52(B) AND GRANTING IN PART
COMMUNITY ASSOCIATION; PLAINTIFFS’ MOTION TO AMEND
SOUTHERN HIGHLANDS THE FINAL ORDER AND JUDGMENT
DEVELOPMENT CORPORATION; UNDER NRCP 59
DOES I through X, inclusive

Defendants.

TO:  Plaintiffs; and,
TO:  Their respective counsel:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on January 23, 2023,
an Order Denying Plaintiffs’ Motion to Amend Findings of Fact Under NRCP 52(b) and Granting
/1]

/1]
/1]

1

Case Number: A-20-825485-C
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3800 Howard Hughes Parkway

Seventeenth Floor

Las Vegas, Nevada 89169
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in Part Plaintiffs’ Motion to Amend the Final Order and Judgment Under NRCP 59 was entered

in the above referenced case.

A copy of said Order is attached hereto.

Dated this 23rd day of January 2023.

KEMP JONES, LLP

/s/ Nathanael Rulis

J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S.FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that on the 23rd day of January, 2023, I served a true and correct copy

of the foregoing NOTICE OF ENTRY OF ORDER DENYING PLAINTIFFS’ MOTION

TO AMEND FINDINGS OF FACT UNDER NRCP 52(B) AND GRANTING IN PART

PLAINTIFFS’ MOTION TO AMEND THE FINAL ORDER AND JUDGMENT UNDER

NRCP 59 via the Court’s electronic filing system only, pursuant to the Nevada Electronic Filing

and Conversion Rules, Administrative Order 14-2, to all parties currently on the electronic

service list.

/s/ Ali Lott
An Employee of KEMP JONES, LLP
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ELECTRONICALLY SERVED
1/23/2023 3:32 PM

J. Randall Jones, Esq. (#1927)
jrji@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)
m.florance@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

Electronically Filed
01/23/2023 3:20 PM

DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident;
HOWARD CHARLES MCCARLEY, a
Nevada resident; DOES | through X,
inclusive

Plaintiffs,
VS.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN
HIGHLANDS DEVELOPMENT
CORPORATION; DOES I through X,
inclusive

Defendants.

Case No.: A-20-825485-C
Dept. No.. 266k 7

ORDER DENYING PLAINTIFFS” MOTION
TO AMEND FINDINGS OF FACT UNDER
NRCP 52(B) AND GRANTING IN PART
PLAINTIFFS’ MOTION TO AMEND THE
FINAL ORDER AND JUDGMENT UNDER
NRCP 59

Date of Hearing: Dec. 7, 2022

Time of Hearing:  9:00 a.m.

THIS MATTER having come before the Court on December 7, 2022, with Nathanael Rulis,

Esq. and J. Randall Jones, Esq. appearing on behalf of Defendant Southern Highlands Development

Corporation (“SHDC”), Bradley Schrager, Esq. appearing on behalf of Defendant Southern Highlands

Community Association (“SHCA”), and Joseph Meservy, Esq. appearing on behalf of Plaintiffs

Michael Kosor, Jr. and Howard Charles McCarley (“Plaintiffs”), on Plaintiffs’ Motions to Amend

Finding of Facts under NRCP 52(b) and to Amend Decision and Order and Judgment under NRCP 59

and a Motion to Stay Execution of Judgment Pending Disposition of Motions to Amend Findings of

Fact under NRCP 52(b) and to Amend Decision and Order and Judgment under NRCP 59. The Court

-1-

Case Number: A-20-825485-C
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having reviewed and considered Plaintiffs’ Motions to Amend, SHDC’s and SHCA’s Oppositions, and
Plaintiffs’ Reply; and having heard the arguments of counsel, with good cause appearing, the Court
denies Plaintiffs’ Motion to Amend Finding of Fact under NRCP 52(b), and grants in part Plaintiffs’

Motion to Amend Decision and Order and Judgment under NRCP 59 for the following reasons:

A. PROCEDURAL HISTORY

On September 29, 2022, the Court issued a Decision and Order in the above matter granting
Plaintiffs’ Motion for Voluntary Dismissal, with prejudice, and awarded both SHCA and SHDC
attorneys’ fees and costs pursuant to the pertinent provisions of the CC&Rs discussed in the Decision
and Order.

Plaintiffs filed their Motions to Amend Findings of Fact under NRCP 52(b) and to Amend
Decision and Order and Judgment under NRCP 59 on October 26, 2022. Plaintiffs also filed a Motion
to Stay Execution of Judgment pending disposition of the above Motions to Amend on October 27,
2022. Defendants SHCA and SHDC filed Oppositions to Plaintiffs’ Motions to Amend on November
9, 2022, and Oppositions to Plaintiffs” Motion to Stay on November 10, 2022. On November 30, 2022
Plaintiffs’ filed their Replies in Support of their Motions to Amend and Motion to Stay Execution. On
December 7, 2022, the Court heard oral argument regarding Plaintiffs’ above-referenced Motions

before granting Plaintiffs’ Motion to Stay Execution.

B.  PLAINTIFFS MOTION TO AMEND FINDINGS OF FACT UNDER NRCP
52(b):

With respect to Plaintiffs” Motion to Amend Findings of Fact under NRCP 52(b), Plaintiffs’
request is DENIED, as the Court’s decision to grant a dismissal with prejudice and award attorney fees
for Defendants was proper.

“On a party’s motion filed no later than 28 days after service of written notice of entry of
judgment, the court may amend its findings—or make additional findings—and may amend the
judgment accordingly.” NRCP 52(b). Factual findings will not be set aside unless they are clearly
erroneous or unsupported by substantial evidence. NOLM, LLC v. Cty. of Clark, 120 Nev. 736, 739,
100 P.3d 658, 660-61 (2004).
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Plaintiffs argued that the Court’s final order violated NRCP 41(a)(2) and should be amended to
expressly grant the moving Plaintiffs a reasonable opportunity to refuse the conditional voluntary
dismissal and withdraw their motion. The Court finds that in this case, the Plaintiffs were granted this
opportunity as the Plaintiffs knew what the terms of the voluntary dismissal could have been before the
Court’s September 29, 2022 Decision and Order. Prior to the Court issuing its order, both SHCA and
SHDC responded to Plaintiffs’ Motion for VVoluntary Dismissal with oppositions that set forth the legal
grounds and facts that supported a dismissal with prejudice and, in conjunction therewith,
countermotions for attorney fees. Plaintiffs responded with a reply brief on the issue of a dismissal
with prejudice and an opposition to the countermotions for attorney fees. The hearing on Plaintiffs’
Motion to Voluntarily Withdraw and Defendants SHDC’s and SHCA’s Countermotions for Attorney
Fees was conducted on July 20, 2023, approximately two months prior to the Court’s Decision and
Order. The Court finds that Plaintiffs were sufficiently provided due process or whatever notice NRCP
41(a)(2) might otherwise afford for a dismissal order containing “terms that the court considers proper.”
Therefore, the Court finds that Plaintiffs were afforded a reasonable time to accept the conditions of
dismissal or withdraw their Motion for VVoluntary Dismissal.

As part of their Motions to Amend, Plaintiffs further assert that the Court made an erroneous
finding of fact related to the 2016 NRED Complaint and the 2017 NRED Complaint. Defendants
SHDC and SHCA asserted in their Oppositions to Plaintiffs Motions to Amend that evidence to
substantially support the Court’s factual findings related to the NRED Complaints was included in the
Exhibits attached to Plaintiffs’ Motion to Amend. The Court finds that, in this case, the factual findings
made in the Decision and Order related to the 2016 NRED Complaint and 2017 NRED Complaint are
supported by substantial evidence as detailed in SHCA’s and SHDC’s Oppositions to Plaintiffs’ Motion
to Amend.

For all the foregoing reasons, Plaintiffs” Motion to Amend Findings of Fact under NRCP 52(b)
is DENIED.

111
111
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C. PLAINTIFFS’ MOTION TO AMEND THE FINAL ORDER AND JUDGMENT
UNDER NRCP 59:

With respect to Plaintiffs” Motion to Amend the Final Order and Judgment under NRCP 59,
Plaintiffs’ request is granted in part due to a manifest error, specifically as to the attorney fees and costs
awarded to SHCA.

“An NRCP 59(e) motion to alter or amend a judgment may be appropriate to correct manifest
errors of law or fact, address newly discovered or previously unavailable evidence, prevent manifest
injustice, or address a change in controlling law.” Panorama Towers Condo. Unit Owners’ Ass’n v.
Hallier, 137 Nev. Adv. Op. 67, 498 P.3d 222, 224 (2021) (emphasis added) (citing to AA Primo
Builders, LLC v. Washington, 126 Nev. 578, 582, 245 P.3d 1190, 1193 (2010)).

In their Motion to Amend, Plaintiffs asserted that the fees awarded to SHCA should be reduced
due to the lack of evidentiary basis to support the award as to Gregory P. Kerr, Daniel Bravo, A. Jill
Guingcango, David Stern, Nina Stone, and Kurt Bond. They also argued that the attorney fees awarded
to SHDC should be reduced by $2,352.50 as those fees were incurred prior to the issuance of a
summons in this action.

Plaintiffs’ Motion to Amend the Final Order and Judgment under NRCP 59 is DENIED as to
the attorney fees and costs awarded to SHDC. SHDC’s Judgment will stand as SHDC supported their
attorney fees under the Brunzell! factors. Furthermore, SHDC provided the Court with sufficient
evidence of billing entries, affidavits, and hourly rates for the attorneys that worked on the above matter.
The attorney fees incurred were all directly related to this suit as detailed in SHDC’s Opposition to
Plaintiffs’ Motions to Amend, as the fees were directly related to SHDC’s efforts to intervene in the
current action.

The Court finds that the Motion to Amend the Final Order and Judgment under NRCP 59 is
GRANTED IN PART as it relates to the attorney fees and costs awarded as to SHCA. The Judgment
will be amended in regards to SHCA, as SHCA failed to support the qualities of certain advocates and

the reasonableness of their hourly rates. In its countermotion for fees and costs, SHCA failed to set

1 Brunzell v. Golden Gate National Bank, 85 Nev. 345, 455 P.2d 31 (1969).
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forth any of the qualities of Daniel Bravo, A. Jill Guingcango, David Stern, Nina Stone, and Kurt Bond
which is required under the first factor of Brunzell. In their Reply, SHCA set forth the qualities of
Gregory P. Kerr, but without any affidavit/declaration or proof of those qualities. Therefore, the Court
finds that the Judgment shall be amended in regards to SHCA only. The attorney fees requested for
Gregory P. Kerr, Daniel Bravo, A. Jill Guingcango, David Stern, Nina Stone, and Kurt Bond will be
reduced from the total original judgment amount of $67,782.44, resulting in a new total judgment
amount of $45,129.94 in favor of SHCA.
CONCLUSION AND ORDER

Based upon the foregoing, and good cause appearing,

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiffs” Motion to Amend
Finding of Facts under NRCP 52(b) is DENIED.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Plaintiffs’ Motion to
Amend Final Judgment under NRCP 59 is GRANTED IN PART and DENIED IN PART. The Motion
iSs GRANTED to the extent that Judgment be amended to reduce the amount of SHCA'’s attorney fees

for a new total Judgment amount in favor of SHCA of $45,129.94.

Iy
Iy
Iy

Iy
Iy
Iy
Iy
Iy
Iy
Iy
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Plaintiffs’ Motion to
Amend Final Judgment under NRCP 59 is DENIED to the extent the motion requested SHDC’s

judgment for its award of attorney fees and costs be amended.

IT IS SO ORDERED.

Respectfully Submitted by:

KEMP JONES, LLP

/s/ Nathanael R. Rulis

J. Randall Jones, Esq. (#1927)

Nathanael R. Rulis, Esq. (#11259)
Madison S. Florance, Esq. (#14229)
KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169

Attorneys for Defendant Southern
Highlands Development Corporation

Dated this 23rd day of January, 2023

Y

D5B ED3 AC38 S8AAD
Michael Villani
District Court

DISTRICT COURT JUDGE

For Judge Linda Marie Bell

Approved as to form and content by:
DATED this 20th day of January, 2023.
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABIN, LLP

/s/ Bradley Schrager

Gregory Kerr, Esg. (#10383)
Bradley Schrager, Esq. (#10217)
3773 Howard Hughes Parkway
Suite 590 South

Las Vegas, NV 89169

BARRON & PRUITT, LLP

Circulated / Competing Order
William H. Pruitt, Esq. (#6783)
Joseph Meservy, Esq. (#14088)
3890 West Ann Road

North Las Vegas, NV 89031




From: Maddie Florance

To: "Joseph Meservy"; Bradley Schrager; Bill Pruitt

Cc: Nathanael Rulis; Breanna Switzler; Ali Lott

Subject: RE: [External]RE: [External]RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs" Motions to Amend
Date: Friday, January 20, 2023 5:47:38 PM

Attachments: image001.png

Proposed Order re Plaintiffs Motions to Amend.docx

Joseph,

We have changed the hearing date and altered the language on page 2 to read “On September 29, 2022, the Court issued a
Decision and Order in the above matter granting Plaintiffs’ Motion for Voluntary Dismissal, with prejudice, and awarded both
SHCA and SHDC attorneys’ fees and costs pursuant to the pertinent provisions of the CC&Rs discussed in the Decision and
Order.” In order to comply with EDCR 7.21, and since it is already past 5:30 p.m., we are submitting the attached order (which
closely mirrors the Court’s minute order). The rule only requires the order be submitted — not signed - within 14 days.
Regardless, it is our understanding that a senior judge is available to review and sign orders. If you choose to submit a
competing order please feel free to do so.

Thanks,
Maddie

From: Joseph Meservy <JMeservy@Ivnvlaw.com>

Sent: Friday, January 20, 2023 4:49 PM

To: Maddie Florance <m.florance@kempjones.com>; Bradley Schrager <BSchrager@wrslawyers.com>; Bill Pruitt
<BPruitt@Ilvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>; Ali Lott
<a.lott@kempjones.com>

Subject: [External]RE: [External]RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

Maddie:

I am currently working on it. With all due respect, to my knowledge there is no judge in that department
capable of signing off on this order yet anyway. But, to begin, the hearing date listed is the wrong year.
Also, the procedural history section on pg. 2 describes an all caps “Voluntary Motion with Prejudice” as
though that was the name of the motion, which it was not. More to come...

Sincerely,
Joseph R. Meservy, Esq.

Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Maddie Florance [mailto:m.florance@kempjones.com)]

Sent: Friday, January 20, 2023 3:10 PM

To: Joseph Meservy <JMeservy@|vnvlaw.com>; Bradley Schrager <BSchrager@wrslawyers.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>; Ali Lott

<a.lott@kempjones.com>
Subject: RE: [External]RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

Good Afternoon,

I am following up regarding my email sent on January 17, 2023, regarding the Proposed Order, which is due today per EJDCR
7.21. | have attached the order again for convenience. We will be submitting the order today at 5:00 p.m. If we do not receive
your comments before then we will file our order as is and you may submit a competing order.



Thanks,
Maddie

Maddie Florance, Esq.

K J 3800 Howard Hughes Pkwy., 17th Floor | Las Vegas, NV 89169
EMP ONES (P) 702-385-6000 | (F) 702 385-6001 | m.florance@kempijones.com

ATTORNEYS AT Law (profile) (vCard)

This e-mail transmission, and any documents, files, or previous e-mail messages attached to it may contain confidential information
that is legally privileged. If you have received this transmission in error, please immediately notify us by reply e-mail, by forwarding
this to sender, or by telephone at (702) 385-6000, and destroy the original transmission and its attachments without reading or
saving them in any manner. Thank you.

From: Joseph Meservy <JMeservy@Ilvnvlaw.com>

Sent: Tuesday, January 17, 2023 3:33 PM

To: Bradley Schrager <BSchrager@wrslawyers.com>; Maddie Florance <m.florance@kempjones.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>

Subject: [External]RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

I have a variety of matters that | am attending to here. Please be patient. | will be in touch with either
feedback for the draft you sent me or something for all counsel to review as soon as possible.

Thanks,
Joseph R. Meservy, Esq.

Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Bradley Schrager [mailto:BSchrager@wrslawyers.com]
Sent: Tuesday, January 17, 2023 3:03 PM

To: Joseph Meservy <JMeservy@lvnvlaw.com>; Maddie Florance <m.florance @kempjones.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>
Subject: Re: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

So prepare it, who’s stopping you.

From: Joseph Meservy <JMeservy@lvnvlaw.com>

Date: Tuesday, January 17, 2023 at 2:55 PM

To: Bradley Schrager <BSchrager@wrslawyers.com>, Maddie Florance <m.florance@kempjones.com>, Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>, Breanna Switzler <b.switzler@kempjones.com>

Subject: RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

CAUTION: EXTERNAL EMAIL

| have not yet even had a chance to review what Maddie sent. | simply responded telling you that we
intend to prepare an order.



Joseph R. Meservy, Esq.
Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Joseph Meservy

Sent: Tuesday, January 17, 2023 2:50 PM

To: 'Bradley Schrager' <BSchrager@wrslawyers.com>; Maddie Florance <m.florance@kempjones.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>

Subject: RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

No, that is absolutely not what | mean Brad. And, | am entirely certain that you know it.

Joseph R. Meservy, Esq.
Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Bradley Schrager [mailto:BSchrager@wrslawyers.com]

Sent: Tuesday, January 17, 2023 2:43 PM

To: Joseph Meservy <JMeservy@lvnvlaw.com>; Maddie Florance <m.florance@kempjones.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>

Subject: Re: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

Maddie--I take that to mean Mr. Meservy has no edits or comments on this version of a proposed
order. You are authorized to append our e-signature to this, and to submit it to the Court whenever
you like. Mr. Meservy is free, of course, to submit a competing order at his leisure.

Bradley Scott Schrager

Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP
3773 Howard Hughes Parkway, #590 South

Las Vegas, Nevada 89169

Tel: 702-639-5102

bschrager@wrslawyers.com

From: Joseph Meservy <JMeservy@lvnvlaw.com>

Date: Tuesday, January 17, 2023 at 2:32 PM

To: Maddie Florance <m.florance@kempjones.com>, Bill Pruitt <BPruitt@lvnvlaw.com>

Cc: Bradley Schrager <BSchrager@wrslawyers.com>, Nathanael Rulis <n.rulis@kempjones.com>, Breanna Switzler

<b.switzler@kempjones.com>
Subject: RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

|CAUT|ON: EXTERNAL EMAIL

Hi Maddie,



Since we were granted (albeit in part) the relief we sought on motion, | believe the Court asked us to
prepare the subject order. That practice would be consistent with DCR 21. | will try and circulate
something to you by Friday for your approval.

Thanks,
Joseph R. Meservy, Esq.

Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Maddie Florance [mailto:m.florance@kempjones.com]

Sent: Tuesday, January 17, 2023 2:05 PM

To: Joseph Meservy <JMeservy@lvnvlaw.com>; Bill Pruitt <BPruitt@Ilvnvlaw.com>

Cc: Bradley Schrager <BSchrager@wrslawyers.com>; Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler
<b.switzler@kempjones.com>

Subject: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

Good Afternoon,

Attached for your review and approval is the Proposed Order Regarding Plaintiffs” Motions to Amend. We plan on filing this
Order on Friday, January 20, 2023.

Thanks,
Maddie
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Michael Kosor, Jr., Plaintiff(s)
Vs.

Southern Highlands Community
Associaition, Defendant(s)

CASE NO: A-20-825485-C

DEPT. NO. Department 7

AUTOMATED CERTIFICATE OF SERVICE
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Michael Kosor, Jr., Plaintiff(s)

EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

Location:

Department 7

§
Vvs. § Judicial Officer: Vacant, DC 7
Southern Highlands Community Associaition, Defendant § Filed on: 11/24/2020
(s) § Case Number History:
§ Cross-Reference Case A825485
§ Number:
Supreme Court No.: 85621
CASE INFORMATION
Statistical Closures Case Type: Other Real Property
09/29/2022  Voluntary Dismissal
Cas¢ 49/29/2022 Dismissed
Status:
DATE CASE ASSIGNMENT
Current Case Assignment
Case Number A-20-825485-C
Court Department 7
Date Assigned 01/03/2023
Judicial Officer Vacant, DC 7
PARTY INFORMATION
Lead Attorneys
Plaintiff Kosor, Michael, Jr. Pruitt, William H.
Retained
7028703940(W)
McCarley, Howard C. Pruitt, William H.
Retained
7028703940(W)
Defendant Southern Highlands Community Associaition Jones, Jon Randall
Retained
7023856000(W)
Southern Highlands Development Corporation
Removed: 09/29/2022
Dismissed
DATE EVENTS & ORDERS OF THE COURT INDEX
EVENTS
11/24/2020 T nitial Appearance Fee Disclosure
[1] IAFD
112412020 | "B Complaint
[2] Complaint
11/30/2020 ﬁ Summons Electronically Issued - Service Pending
Party: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[3] Summons
12/01/2020 ﬂ Order Shortening Time

[4] Application for Temporary Restraining Order with Notice and Motion for Preliminary

Injunction on OST
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12/02/2020

12/02/2020

12/02/2020

12/02/2020

12/04/2020

12/08/2020

12/08/2020

12/10/2020

12/10/2020

12/11/2020

12/14/2020

12/14/2020

01/15/2021

EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

E Initial Appearance Fee Disclosure
Filed By: Defendant Southern Highlands Community Associaition
[5] Initial Appearance Fee Disclosure

ﬁ Certificate of Service
Filed by: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[6] Certificate of Service of Application for Temporary Restraining Order with Notice and
Motion for Preliminary Injunction on Order Shortened Time

ﬁ Certificate of Service
Filed by: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.

[7] Certificate of Service of Application for Temporary Restraining Order with Notice and
Motion for Preliminary Injunction on Order Shortened Time

ﬁ Motion to Dismiss

[8] MOTION TO DISMISS PURSUANT TO NRCP 19, FOR FAILURE TO JOIN AN
INDISPENSABLE PARTY, ON ORDER SHORTENING TIME

ﬂ Proof of Service
Filed by: Plaintiff Kosor, Michael, Jr.
[9] Proof of Service of Summons and Complaint

ﬁ Opposition to Motion
Filed By: Defendant Southern Highlands Community Associaition
[10] Southern Highlands Community Association's Opposition to Motion for Preliminary
Injunction

ﬁ Opposition
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[11] Plaintiffs Opposition to Defendant's Motion to Dismiss

ﬂ Reply to Opposition
Filed by: Defendant Southern Highlands Community Associaition
[12] Southern Highlands Community Association's Reply to Opposition to Motion to Dismiss

ﬂ Reply in Support
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[13] Plaintiffs Reply in Support of Application for Temporary Restraining Order with Notice
and Motion for Preliminary Injunction

ﬁ Request for Judicial Notice
Filed By: Defendant Southern Highlands Community Associaition
[14] Southern Highlands Community Association's Request for Judicial Notice

ﬁ Errata

Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[15] Plaintiff's Errata to Their Opposition to Defendant's Motion to Dismiss

ﬂ Errata

Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[16] Plaintiffs Erratato Their Reply in Support of Application for Temporary Restraining
Order with Notice and Motion for Preliminary Injunction
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01/19/2021

01/25/2021

01/26/2021

03/17/2021

03/17/2021

03/17/2021

03/25/2021

04/13/2021

04/13/2021

04/13/2021

04/13/2021

04/30/2021

EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

E Order

Filed By: Defendant Southern Highlands Community Associaition
[17] Order RE: Motion to Dismiss Or. in the Alternative, to Force Joinder of Necessary Party
Pursuant to NRCP 19

ﬁ Notice of Entry of Order
[18] Notice of Entry of Order

ﬁ Amended Complaint
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[19] Amended Complaint Requesting Injunctive and Declaratory Relief

ﬁ Errata

Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[20] Errata to Amended Complaint Requesting Injunctive and Declaratory Relief

ﬁ Certificate of Service
Filed by: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.

[21] Certificate of Service of Amended Complaint Requesting Injunctive and Declaratory
Relief

ﬁ Certificate of Service
Filed by: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.

[22] Certificate of Service of Errata to Amended Complaint Requesting Injunctive and
Declatatory Relief

ﬁ Summons Electronically Issued - Service Pending
Party: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[23] Summonsto Southern Highlands Development Cor poration

T Affidavit of Service
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[24] Summons and Affidavit of Service of Southern Highlands Development Cor poration

ﬁ Notice of Appearance
[25] Notice of Appearance

ﬁ Motion to Dismiss
Filed By: Defendant Southern Highlands Development Corporation
[26] Defendant Southern Highlands Devel opment Corporation's Motion to Dismiss Plaintiffs
Amended Complaint Requesting Injunctive and Declaratory Relief

ﬁ Clerk's Notice of Hearing
[27] Notice of Hearing

ﬁ Joinder To Motion
Filed By: Defendant Southern Highlands Community Associaition

[28] Defendant Southern Highlands Community Association's Joinder to Defendant Southern
Highlands Devel opment Corporation s Motion to Dismiss Plaintiffs Amended Complaint

ﬂ Opposition
Filed By: Plaintiff Kosor, Michael, Jr.
[29] Plaintiffs Opposition to Defendants' Motion to Dismiss Plaintiffs Amended Complaint
Requesting Injunctive and Declaratory Relief
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05/12/2021

05/12/2021

05/28/2021

06/02/2021

06/11/2021

06/16/2021

07/01/2021

07/30/2021

08/06/2021

09/17/2021

10/08/2021

01/05/2022

01/10/2022

EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

T Reply

Filed by: Defendant Southern Highlands Community Associaition

[30] Defendant Southern Highlands Community Association's Reply and Joinder to Defendant

Southern Highlands Development Corporation's Reply to Opposition to Motion to Dismiss
Plaintiffs Amended Complaint

ﬁ Reply in Support
Filed By: Defendant Southern Highlands Development Corporation
[31] Defendant Southern Highlands Devel opment Corporation's Reply in Support of its
Motion to Dismiss Plaintiffs Amended Complaint Requesting Injunctive and Declaratory
Relief

ﬁ Order

[32] ORDER

ﬁ Notice of Entry of Order

[33] Notice of Entry of Order Granting in Part and Denying in Part, Defendant Southern
Hlghlands Development Corporation's Motion to Dismiss Plaintiffs Amended complaint
Requesting Injunctive and Declaratory Relief

ﬁ Answer to Amended Complaint
Filed By: Defendant Southern Highlands Development Corporation
[34] Defendant Southern Highlands Devel opment Corporation’'s Answer to Amended
Complaint Requesting Injunctive and Declaratory Relief

ﬂ Answer to Amended Complaint
Filed By: Defendant Southern Highlands Community Associaition

[35] Defendant Southern Highlands Community Association's Answer to Amended Complaint

ﬁ Notice

Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[36] Plaintiffs' Notice of Telephonic 16.1 Early Case Conference

ﬁ Joint Case Conference Report
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[37] Joint Case Conference Report

ﬁ Mandatory Rule 16 Conference Order
[38] Mandatory Rule 16 Conference Order

ﬁ Order

[39] AMENDED MANDATORY RULE 16 CONFERENCE ORDER

ﬁ Scheduling and Trial Order
[40] Scheduling Order and Order Setting Civil Non-Jury Trial

ﬁ Status Report
Filed By: Defendant Southern Highlands Development Corporation
[41] Joint Status Report

ﬁ Motion for Summary Judgment
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[42] Plaintiff's Motion for Summary Judgment
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01/11/2022

01/14/2022

01/28/2022

01/28/2022

01/28/2022

01/28/2022

01/28/2022

01/28/2022

02/16/2022

02/18/2022

02/18/2022

04/22/2022

04/22/2022

EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

E Clerk's Notice of Hearing
Party: Plaintiff Kosor, Michael, Jr.
[43] Notice of Hearing

ﬁ Stipulation and Order to Extend Discovery Deadlines
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[44] Sipulation and Order for Extension of Discovery Deadlines

ﬂ Opposition to Motion For Summary Judgment
Filed By: Defendant Southern Highlands Development Corporation
[45] Defendant Southern Highlands Devel opment Corporation's Opposition to Plaintiffs
Motion for Summary Judgment

ﬁ Joinder

Filed By: Defendant Southern Highlands Community Associaition

[46] Defendant Southern Highlands Community Association s Joinder to Defendant Southern
Highlands Devel opment Corporation s Opposition to Plaintiff s Motion for Summary
Judgment

ﬁ Appendix
Filed By: Defendant Southern Highlands Development Corporation
[47] Appendix Of Exhibits In Support Of Defendant Southern Highlands Devel opment
Corporation's Opposition To Plaintiffs Motion For Summary Judgment-Vol. 4

ﬁ Appendix
Filed By: Defendant Southern Highlands Development Corporation
[48] Appendix Of Exhibits In Support Of Defendant Southern Highlands Devel opment
Corporation's Opposition To Plaintiffs Motion For Summary Judgment

ﬁ Appendix
Filed By: Defendant Southern Highlands Development Corporation
[49] Appendix Of Exhibits In Support Of Defendant Southern Highlands Devel opment
Corporation's Opposition To Plaintiffs Motion For Summary Judgment-Vol. 2

ﬁ Appendix
Filed By: Defendant Southern Highlands Development Corporation
[50] Appendix Of Exhibits In Support Of Defendant Southern Highlands Devel opment
Corporation's Opposition To Plaintiffs Motion For Summary Judgment-Vol. 3

ﬁ Reply in Support
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[51] Plaintiffs Reply in Support of Their Motion for Summary Judgment

ﬂ Order

[52] Order Re: Plaintiffs Motion for Summary Judgment

ﬁ Notice of Entry of Order
[53] Notice of Entry of Order Re: Plaintiffs Motion for Summary Judgment

ﬁ Stipulation and Order

[54] STIPULATION AND ORDER FOR EXTENS ON OF DISCOVERY DEADLINES AND
CONTINUANC EOF TRIAL (SECOND REQUEST)

ﬁ Notice of Entry
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04/28/2022

05/06/2022

06/02/2022

06/06/2022

06/07/2022

06/07/2022

06/17/2022

06/20/2022

06/20/2022

06/20/2022

06/20/2022

EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C
[55] Notice of Entry of Stipulation and Order to Extend Deadlines

ﬁ Amended Order Setting Civil Non-Jury Trial
[56] Amended Order Setting Civil Non-Jury Trial

ﬁ Order

[57] AMENDED ORDER SETTING CIVIL JURY TRIAL

ﬁ Motion

[58] PLAINTIFFS MOTION FOR VOLUNTARILY DISMISSAL WITHOUT PREJUDICE
PURSUANT TO NRCP 41(a)(2)

ﬁ Order Shortening Time
[59] Defendant Southern Highlands Devel opment Cor poration's Motion to Continue Hearing
on Plaintiffs Motion for Voluntary Dismissal Without Prejudice Pursuant to NRCP 41(a)(2)
on Order Shortening Time Motion to Continue Hearing on Plaintiffs Motion for Voluntary
Dismissal on OST

ﬁ Joinder To Motion
Filed By: Defendant Southern Highlands Community Associaition
[60] Defendant Southern Highlands Community Associations Joinder to Defendant Southern
Highlands Devel opment Cor porations Motion to Continue Hearing on Plaintiffs Maotion for
Voluntary Dismissal Without Prejudice Pursuant to NRCP 41(a)(2) On Order Shortening Time

ﬁ Opposition to Motion
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[61] Plaintiffs Opposition to Defendant Southern Highlands Devel opment Corporation's
Motion to Continue Hearing on Plaintiffs Motion for Voluntary Dismissal Without Prejudice
and Defendant Southern Highlands Community Association's Joinder Thereto

ﬁ Order

Filed By: Defendant Southern Highlands Development Corporation

[62] Order Granting Defendant Southern Highlands Devel opment Cor poration's Motion to
Continue Hearing on Plaintiffs' Motion for Voluntary Dismissal Without Prejudice Pursuant to
NRCP 41(a)(2) On Order Shortening Time

ﬂ Opposition and Countermotion
Filed By: Defendant Southern Highlands Community Associaition
[63] Defendant Southern Highlands Community Associations 1) Limited Opposition To
Plaintiffs Motion To Dismiss; 2) Partial Joinder To Co-Defendant SHDCs Limited Opposition
To Motion To Dismiss And 3) Countermotion For Fees And Costs

ﬁ Opposition and Countermotion
Filed By: Defendant Southern Highlands Development Corporation
[64] Defendant Southern Highlands Devel opment Corporation's Limited Opposition to
Plaintiffs Motion for Voluntarily Dismissal Without Prejudice Pursuant to NRCP 41(a)(2) and
Counter-Motion for Fees and Costs

ﬁ Appendix
Filed By: Defendant Southern Highlands Development Corporation
[65] Appendix of Exhibitsin Support of Defendant Southern Highlands Devel opment
Corporation's Limited Opposition to Plaintiffs Motion for Voluntarily Dismissal Without
Prejudice Pursuant to NRCP 41(a)(2) and Counter-Motion for Fees and Costs Vol. 2 of 2

ﬂ Appendix
Filed By: Defendant Southern Highlands Development Corporation
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06/21/2022

07/05/2022

07/05/2022

07/05/2022

07/08/2022

07/08/2022

07/13/2022

07/13/2022

09/01/2022

09/29/2022

09/30/2022

09/30/2022

10/18/2022

EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

[66] Appendix of Exhibitsin Support of Defendant Southern Highlands Devel opment
Corporation's Limited Opposition to Plaintiffs Motion for Voluntarily Dismissal Without
Prejudice Pursuant to NRCP 41(a)(2) and Counter-Motion for Fees and Costs (Volume 1 of 2)

ﬂ Notice of Entry of Order
Filed By: Defendant Southern Highlands Development Corporation
[67] Notice of Entry of Order Granting Defendant Southern Highlands Devel opment
Corporation's Motion to Continue Hearing on Plaintiffs' Motion for Voluntarily Dismissal
Without Prejudice Pursuant to NRCP 41(a)(2) on Order Shortening Time

Case Reassigned to Department 7
Pursuant to Administrative Order 22-09 - Case Reassigned from Judge Jerry A. Wiese to
Judge Linda Marie Bell

ﬁ Reply in Support
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[68] RISand OPP

ﬁ Appendix
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[69] Appendix of Exhibitsto Plaintiffs' Reply in Support of Their Motion for Voluntarily
Dismissal without Prejudice Pursuant to NRCP 41(a)(2) and Opposition to Defendants
Countermotions for Costs and Fees

ﬁ Stipulation and Order
[70] 2022.07.01 SAO for Extension to File Reply

ﬁ Notice of Entry
[71] Notice of Entry of Stipulation and Order to Extend

ﬁ Reply to Opposition
Filed by: Defendant Southern Highlands Community Associaition
[72] Southern Highlands Community Association's Reply to Plaintiff's Opposition to
Association’'s Counter Motion for Fees and Costs

ﬂ Reply in Support
[ 73] Defendant Southern Highlands Devel opment Corporation's Reply in Support of its
Counter-Motion for Fees and Costs

ﬁ Notice of Change of Hearing
[74] Notice of Change of Hearing

ﬁ Decision and Order
[75] A-20-825485-C Decision and Order

ﬁ Notice of Hearing
[76] Notice of Hearing

ﬂ Notice of Entry of Order
Filed By: Plaintiff Kosor, Michael, Jr.
[77] Notice of Entry of Order

ﬁ Judgment
[78] Judgment
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10/18/2022

10/21/2022

10/21/2022

10/26/2022

10/26/2022

10/27/2022

10/31/2022

10/31/2022

10/31/2022

11/09/2022

11/09/2022

11/10/2022

11/10/2022

EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

E Notice of Entry of Judgment
Filed By: Defendant Southern Highlands Community Associaition
[79] Notice of Entry of Judgment

.E Judgment
Filed By: Defendant Southern Highlands Community Associaition
[80] Judgment

ﬁ Notice of Entry of Judgment
[81] Notice of Entry of Judgment

ﬁ Motion to Amend
Filed By: Plaintiff Kosor, Michael, Jr.
[82] Plaintiffs Mation to Amend Findings of Fact Under NRCP 52(b) and to Amend Decision
and Order and Judgment Under NRCP 59

ﬁ Appendix
Filed By: Plaintiff Kosor, Michael, Jr.
[83] Appendix of Exhibitsto Plaintiffs Motion to Amend Findings of Fact under NRCP 52(b)
and to Amend Decision and Order and Judgment under NRCP 59

ﬁ Motion to Stay
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[84] Plaintiffs' Motion to Stay Execution of Judgment Pending Disposition of Motions to
Amend Findings of Fact Under NRCP 52(b) and to Amend Decision and Order and Judgment
Under NRCP 59

ﬁ Clerk's Notice of Hearing
[85] Notice of Hearing

ﬁ Notice of Appeal
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[86] Notice of Appeal

ﬁ Case Appeal Statement
Filed By: Plaintiff Kosor, Michael, Jr.; Plaintiff McCarley, Howard C.
[87] Case Appeal Statement

ﬂ Opposition
[88] Defendant Southern Highlands Devel opment Cor poration’'s Opposition to Plaintiffs
Motions to Amend Findings of Fact Under NRCP 52(b) and to Amend Decision and Order and
Judgment Under NRCP 59

ﬁ Opposition to Motion
Filed By: Defendant Southern Highlands Community Associaition

[89] Southern Highlands Community Association's Opposition to Plaintiffs Motion to Amend
Findings of Fact Under NRCP 52(B) and to Amend Judgment Under NRCP 59

ﬁ Opposition to Motion
Filed By: Defendant Southern Highlands Community Associaition
[90] Defendant Southern Highlands Community Associations Opposition of Plaintiffs Motion
to Stay Execution of Judgment Pending Disposition of Motions to Amend Findings of Fact
Under NRCP 52(b) and to Amend Decision and Order and Judgment Under NRCP 59

ﬁ Opposition to Motion
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11/30/2022

11/30/2022

01/03/2023

01/10/2023

01/23/2023

01/23/2023

02/21/2023

09/29/2022

10/21/2022

01/23/2023

12/15/2020

12/15/2020

12/15/2020

EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

[91] Defendant Southern Highlands Devel opment Corporation's Opposition to Plaintiffs
Motion to Stay Execution of Judgment Pending Disposition of Motions to Amend Findings of
Fact Under NRCP 52(b) and to Amend Decision and Order and Judgment Under NRCP 59

ﬂ Reply in Support
[92] RISMotion to Say

ﬁ Reply in Support
[93] RISMotion to Amend

Administrative Reassignment - Judicial Officer Change
Pursuant to Administrative Order 22-14 - Reassigned to Vacant DC 7

ﬂ Recorders Transcript of Hearing
[94] Recorders Transcript of All Pending Motion 12/7/22

ﬁ Order

[95] Order Denying Plaintiffs Motion to Amend Findings of Fact under NRCP 52(b) and
Granting in Part Plaintiffs Motion to Amend the Final Order and Judgment under NRCP 59

ﬁ Notice of Entry of Order

[96] Notice of Entry of Order Denying Plaintiffs' Motion to Amend Findings of Fact Under
NRCP 52(b) and Granting in Part Plaintiffs Motion to Amend the Final Order and Judgment
Under NRCP 59

ﬂ Amended Notice of Appeal
[97] Amended Notice of Appeal

DISPOSITIONS

Voluntary Dismissal (Judicial Officer: Bell, Linda Marie)

Debtors: Michael Kosor, Jr. (Plaintiff), Howard C. McCarley (Plaintiff)

Creditors: Southern Highlands Community Associaition (Defendant), Southern Highlands
Development Corporation (Defendant)

Judgment: 09/29/2022, Docketed: 10/03/2022

Judgment (Judicial Officer: Bell, Linda Marie)

Debtors: Michael Kosor, Jr. (Plaintiff), Howard C. McCarley (Plaintiff)
Creditors: Southern Highlands Community Associaition (Defendant)
Judgment: 10/21/2022, Docketed: 10/25/2022

Total Judgment: 80,333.44

Amended Judgment (Judicial Officer: Bell, Linda Marie)

Debtors: Michael Kosor, Jr. (Plaintiff), Howard C. McCarley (Plaintiff)
Creditors: Southern Highlands Community Associaition (Defendant)
Judgment: 01/23/2023, Docketed: 10/19/2022

Total Judgment: 45,129.94

HEARINGS

Preliminary Injunction Hearing (10:30 AM) (Judicial Officer: Wiese, Jerry A.)
TRO/Preliminary Injunction Hearing on OST
Moot;

Motion to Dismiss (10:30 AM) (Judicial Officer: Wiese, Jerry A.)
Motion Denied;

ﬁ All Pending Motions (10:30 AM) (Judicial Officer: Wiese, Jerry A.)
Matter Heard;
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01/20/2021

05/27/2021

05/27/2021

05/27/2021

EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

Journal Entry Details:

TRO/PRELIMINARY INJUNCTION HEARING ON ORDER SHORTENING TIME...MOTION
TO DISMISS All parties present via BlueJeans video conferencing. Colloquy regarding which
matter to hear first. Court confirmed the Preliminary Injunction was intended to keep the
election from occurring on December 3, 2020. Arguments by counsel that the request for
Preliminary Injunction was still relevant after December 3, 2020. Mr. Pruitt took the position
that the injunction was intended to stay additional Board decisionsinvolved in the election and
there were till seats remaining in an unelected capacity. Mr. Schrager took the position that a
necessary party was not present and the Preliminary Injunction only referenced the December
3, 2020 election. Mr, Schrager argued if the Plaintiff was requesting any further relief they
could file another motion. Court advised the Rule 19 Motion should be heard first. Arguments
by counsel regarding whether the Declarant was a necessary party. Argument by Mr. Schrager
that this should be a suit against the Declarant rather than the Homeowners Association and
the Plaintiff had not established that the period of Declarant control had expired. Mr. Pruitt
took the position that the Declarant had not intervened and the Declarant self terminated by
applicable statutory interest. Court finds that whether or not Declarant control was self
terminated was a disputed issue of fact. COURT ORDERED, Motion to Dismiss DENIED.
COURT FURTHER ORDERED PIlaintiff to add the Declarant. Mr. Pruitt advised he would
amend the complaint to bring in the Declarant. As for the Preliminary Injunction, Court
advised the Court believed the request was submitted to stop the December 3, 2020 election.
Therefore, COURT ORDERED the Preliminary Injunction MOOT. Court DIRECTED Mr
Schrager to prepare the Order; opposing counsel to review as to form and content. COURT
FURTHER ORDERED, matter SET for a Status Check on the submission of said Order. Court
advised should the Order be received before the hearing, the same would be vacated. 01/20/21
9:00 AM STATUS CHECK: SUBMISS ON/FILING OF ORDER,;

CANCELED Status Check (9:00 AM) (Judicial Officer: Wiese, Jerry A.)
Vacated
Satus Check: Submission/Filing of Order (Preliminary Injunction and Motion to Dismiss)

Motion to Dismiss (10:30 AM) (Judicial Officer: Wiese, Jerry A.)
Defendant Southern Highlands Development Corporation's Motion to Dismiss Plaintiffs
Amended Complaint Requesting Injunctive and Declaratory Relief
Granted in Part;

Joinder (10:30 AM) (Judicial Officer: Wiese, Jerry A.)
Defendant Southern Highlands Community Association's Joinder to Defendant Southern
Highlands Devel opment Corporation s Motion to Dismiss Plaintiffs Amended Complaint
Granted in Part;

ﬂ All Pending Motions (10:30 AM) (Judicial Officer: Wiese, Jerry A.)
Matter Heard,;
Journal Entry Details:

DEFENDANT SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION'SMOTION TO
DISMISSPLAINTIFFS AMENDED COMPLAINT REQUESTING INJUNCTIVE AND
DECLARATORY RELIEF DEFENDANT SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION'SJOINDER TO DEFENDANT SOUTHERN HIGHLANDS DEVELOPMENT
CORPORATION'SMOTION TO DISMISSPLAINTIFFSAMENDED COMPLAINT Mr. Rulis
advised the two main issues were issue preclusion and exhaustion of administrative remedies.
Mr. Rulis advised Mr. Kosor previously filed a lawsuit against the Nevada Real Estate
Division and in that lawsuit he specifically requested the exact same relief that was being
requested in the instant case. Mr. Rulis advised the specific matter was litigated and previously
decided on the merits by Judge Jones. Mr. Rulis argued the claimsin this case were precluded
because of the prior litigation and Plaintiff's wanted to attack Judge Jones' order, they should
seek remedy with an appeal rather than file a new case. Asto claims of new facts and new
issues that had arisen in the last year; Mr. Rulis the issues should be brought before the
Nevada Real Estate Division (NRED). Mr. Rulis noted Mr. Kosor had a complaint pending
with NRED about the Declarant control period and Mr. Kosor should exhaust the complaint in
front of NRED before brining claims before the Court. Court inquired as to whether the
Association was a party to the case before Judge Jones. Mr. Meservy advised the Association
was not a party in that case and the only party was the Nevada Real Estate Division. Court
advised the sum of the issues were the same but the Court did not believe the Court could find
issue preclusion if the parties were different. Mr Rulis suggested the Court could find issue

preclusion because the parties were adequately represented in the same matter. Argument by
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09/30/2021

01/18/2022

EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

Mr. Meservy that there was an issue of privity here and the law stated to have privity there had
to be a certain legal relationship. Mr. Meservy advised there were new outside issuesin this
lawsuit and this Court had original jurisdiction over the issues. Mr. Meservy argued the
statute did not give NRED exclusive jurisdiction, rather NRED had limited jurisdiction for the
purposes of investigating. Mr. Schrager noted he joined Defendant's motion and would
reiterate the argument he made several months ago when Court Ordered the declarant be
brought in. Mr. Schrager indicated he was unsure why the Association was brought into this
case. Mr. Schrager argued the only real request for relief with regard to the Association was a
breach of fiduciary duty claim which was barred by the statute of limitations. Mr. Schrager
requested the Association be dismissed outright from this matter on those particular grounds.
Mr. Meservy advised part of the relief Plaintiff was seeking was injunctive relief because the
Association had a statutory duty, after the automatic termination of a control period, to hold
election and they were not doing that. Collogquy about prior elections. COURT ORDERED,
matter taken UNDER ADVISEMENT. Colloquy regarding the Plaintiff offering a document
that shows the denial of an NRED claim. All parties viewed the document and a copy was
given to the Court for further review. Order to be issued by the Court within approximately 2
weeks.;

ﬁ Mandatory Rule 16 Conference (1:00 PM) (Judicial Officer: Wiese, Jerry A.)

MINUTES

Trial Date Set;

Journal Entry Details:

Present via Teleconference: Joseph Meservy, Esq. Nathanael Rulis, Esq. Gregory Kerr. Esg.
The Court reviewed the discovery deadlines set forth in the Case Conference Report filed in
this matter and inquired of Counsel whether the dates were agreeable to all parties. Counsel
stated their agreement to the deadlines. The Court thereafter adopted the discovery deadlines
stated in the CCR on file, and scheduled trial, accordingly. A Status Check: Settlement/Trial
Setting is set for DECEMBER 1, 2021, at 9:00 AM. Final Day to Amend Pleadings/Add
Parties: 01/07/2022 Initial Expert Disclosure Deadline: 01/07/2022 Rebuttal Expert
Disclosure Deadline: 02/07/2022 Final Day to Complete Discovery: 04/07/2022 Deadline for
filing Dispositive Motion: 05/09/2022 This JURY TRIAL shall be set on the AUGUST 1, 2022,
5-week stack. A Scheduling Order and Order Setting Civil Non-Jury Trial to follow.;

SCHEDULED HEARINGS
CANCELED Status Check: Negotiations/Trial Setting (01/19/2022 at 9:00 AM) (Judicial
Officer: Wiese, Jerry A.)
Vacated
CANCELED Pre Trial Conference (10/19/2022 at 9:00 AM) (Judicial Officer: Wiese, Jerry
A)
Vacated
CANCELED Calendar Call (12/28/2022 at 9:00 AM) (Judicial Officer: Wiese, Jerry A.)
Vacated
CANCELED Bench Trial (08/01/2022 at 10:30 AM) (Judicial Officer: Wiese, Jerry A.)
Vacated

ﬁ Minute Order (3:00 AM) (Judicial Officer: Wiese, Jerry A.)

Minute Order - No Hearing Held;

Journal Entry Details:

The above-referenced matter is scheduled for a Satus Check on 1/19/22, at 9:00AM. The
Court has reviewed the Joint Case Satus Report filed in this matter on 1/5/22 and notes the
current Discovery Cut-Off is 4/7/22, pursuant to the Scheduling Order and Order Setting Civil
Bench Trial filed in this matter on 10/8/21. The parties appear to be engaged in discovery, and
request an extension of the deadlines. Despite the request to extend the discovery deadline, the
parties state they are still "on track” for the trial date. The Court notes the Bench Trial is
currently scheduled on the 8/1/22, 5-week stack, with a Pretrial Conference scheduled on
7/6/22 at 9AM. The Court notes that the parties submitted a Stipulation and Order for
Extension of Discovery Deadlines. Based on the representations of counsel therein, and
because counsel does not seek to continue the trial date, the Court will execute the Stipulation
and Order for Extension of Discovery Deadlines submitted. An Amended Order Setting Bench
Trial will not issue. The parties have provided the Court with the status requested. Based upon
the foregoing, and good cause appearing, | T ISHEREBY ORDERED that the Status Check
scheduled to take place on 1/19/22 at 9:00AM will be taken off calendar. Consequently, there
is no need for any parties or attorneysto appear. The parties are instructed to contact the

Department 30 JEA, Angela McBride, a mcbridea@clarkcountycourts.us should they be
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01/19/2022

02/23/2022

02/23/2022

06/08/2022

07/20/2022

07/20/2022

07/20/2022

07/20/2022

EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

interested in scheduling a Judicial Settlement Conference through the Dept. 30 settlement
conference program. The Trial date of 8/1/22 shall STAND. CLERK'SNOTE: A copy of the
above minute order was distributed to all parties 1-18-22.//Ik;

CANCELED Status Check: Negotiations/Trial Setting (9:00 AM) (Judicial Officer: Wiese,
Jerry A))
Vacated

CANCELED Motion for Summary Judgment (9:00 AM) (Judicial Officer: Wiese, Jerry A.)
Vacated - Previously Decided
[42] Plaintiff's Motion for Summary Judgment

CANCELED Joinder (9:00 AM) (Judicial Officer: Wiese, Jerry A.)
Vacated - Previously Decided
Defendant Southern Highlands Community Association s Joinder to Defendant Southern
Highlands Devel opment Corporation s Opposition to Plaintiff s Motion for Summary
Judgment

ﬁ Motion to Continue (9:00 AM) (Judicial Officer: Crockett, Jim)
Defendant Southern Highlands Development Corporation's Motion to Continue Hearing on
Plaintiffs' Motion for Voluntary Dismissal Without Prejudice Pursuant to NRCP 41(a)(2) on
Order Shortening Time
Granted;
Journal Entry Details:
Court noted opposition was filed past the due date and the Court could not considered an
opposition violating an order on shortening time however, was aware of the content of the
opposition and did not find the motion to continue to be prejudicial. COURT STATED
FINDINGS AND ORDERED, Motion GRANTED. COURT FURTHER ORDERED, Briefing
Schedule SET as follows: Opposition due by 06/20/22, Reply due by 06/30/22, and matter SET
for hearing. 07/20/22 9:00 AM CLERK'SNOTE: Minute Order prepared via listening to JAVS
recording. /og 6/29/2022.;

Motion (9:00 AM) (Judicial Officer: Bell, Linda Marie)
PLAINTIFFS MOTION FOR VOLUNTARILY DISMISSAL WITHOUT PREJUDICE
PURSUANT TO NRCP 41(a)(2) ON ORDER SHORTING TIME

Granted With Prejudice;

Opposition and Countermotion (9:00 AM) (Judicial Officer: Bell, Linda Marie)
Defendant Southern Highlands Development Corporation's Limited Opposition to Plaintiffs
Motion for Voluntarily Dismissal Without Prejudice Pursuant to NRCP 41(a)(2) and Counter-
Motion for Fees and Costs

Granted in Part;

Opposition and Countermotion (9:00 AM) (Judicial Officer: Bell, Linda Marie)
Defendant Southern Highlands Community Associations 1) Limited Opposition To Plaintiffs
Motion To Dismiss; 2) Partial Joinder To Co-Defendant SHDCs Limited Opposition To
Motion To Dismiss And 3) Countermotion For Fees And Costs
Granted;

] All Pending Motions (9:00 AM) (Judicial Officer: Bell, Linda Maric)
Matter Heard;
Journal Entry Details:

DEFENDANT SOUTHERN HIGHLANDS COMMUNITY ASSOCIATIONS 1) LIMITED
OPPOSI TION TO PLAINTIFFSMOTION TO DISMISS, 2) PARTIAL JOINDER TO CO-
DEFENDANT SHDCSLIMITED OPPOS TION TO MOTION TO DISMISSAND 3)
COUNTERMOTION FOR FEESAND COSTS...PLAINTIFFS MOTION FOR VOLUNTARILY
DISMISSAL WITHOUT PREJUDICE PURSUANT TO NRCP 41(A)(2) ON ORDER
SHORTING TIME... DEFENDANT SOUTHERN HIGHLANDS DEVELOPMENT
CORPORATION'SLIMITED OPPOSITION TO PLAINTIFFS MOTION FOR VOLUNTARILY
DISMISSAL WITHOUT PREJUDICE PURSUANT TO NRCP 41(A)(2) AND COUNTER-
MOTION FOR FEES AND COSTS. Upon Court'sinquiry, Mr. Pruitt advised thiswas an on

going issue and noted the request for fees was inappropriate because the law suit was brought
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EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

in good faith and there was no prejudice. Colloquy regarding fees and costs. Mr. Jones
advised thereis a legal bases and they are a prevailing party and had won a motion for
summary judgment. Colloquy regarding legal bases. COURT STATED its FINDINGS and
ORDERED, WRITTEN DECISON TO ISSUE;

08/01/2022 CANCELED Bench Trial (10:30 AM) (Judicial Officer: Wiese, Jerry A.)
Vacated

09/19/2022 ﬁ Minute Order (3:00 AM) (Judicial Officer: Bell, Linda Marie)

Minute Order - No Hearing Held;

Journal Entry Details:

A status check for a decision in the above matter is on September 21, 2022, The Court has
rendered a decision on the parties motions awaiting filing. Therefore, the September 21, 2022
status check is VACATED. CLERK'SNOTE: This Minute Order was electronically served by
Courtroom Clerk, Reina Villatoro, to all registered parties for Odyssey File & Serve. /rgv
09/19/22;

09/21/2022 CANCELED Status Check (9:00 AM) (Judicial Officer: Bell, Linda Marie)
Vacated - per Judge
Status Check: Decision

10/19/2022 CANCELED Pre Trial Conference (9:00 AM) (Judicial Officer: Wiese, Jerry A.)
Vacated

12/07/2022 Motion to Amend (9:00 AM) (Judicial Officer: Bell, Linda Marie)

Events: 10/26/2022 Motion to Amend

Plaintiffs Motion to Amend Findings of Fact Under NRCP 52(b) and to Amend Decision and
Order and Judgment Under NRCP 59

Granted in Part;

12/07/2022 Motion to Stay (9:00 AM) (Judicial Officer: Bell, Linda Marie)

Events: 10/27/2022 Motion to Stay

Plaintiffs Motion to Stay Execution of Judgment Pending Disposition of Motions to Amend
Findings of Fact Under NRCP 52(b) and to Amend Decision and Order and Judgment Under
NRCP 59

MINUTES
Motion Granted;

SCHEDULED HEARINGS
All Pending Motions (12/07/2022 at 9:00 AM) (Judicial Officer: Bell, Linda Marie)

12/07/2022 All Pending Motions (9:00 AM) (Judicial Officer: Bell, Linda Marie)
Matter Heard;

12/28/2022 CANCELED Calendar Call (9:00 AM) (Judicial Officer: Wiese, Jerry A.)
Vacated

01/03/2023 CANCELED Bench Trial (9:00 AM) (Judicial Officer: Bell, Linda Marie)
Vacated

01/06/2023 T Minute Order (9:45 AM) (Judicial Officer: Bell, Linda Marie)
Minute Order Re: Decision

Minute Order - No Hearing Held; Minute Order Re: Decision
Journal Entry Details:

On September 29, 2022, the Court issued a Decision and Order in the above matter granting
Plaintiffs Voluntary Dismissal with prejudice, and awarded both SHCA and SHDC attorney
fees and costs pursuant to the pertinent provisions of the CC& Rs discussed in the decision and
order. Plaintiffsfiled their Motions to Amend Findings of Fact under NRCP 52(b) and to
Amend Decision and Order and Judgment under NRCP 59 on October 26, 2022. Plaintiffs
also filed a Motion to Stay execution of Judgment pending disposition of the above Motions to
Amend on October 27, 2022. SHCA and SHDC filed an Opposition to Plaintiffs Motions to
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EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NO. A-20-825485-C

Amend on November 9, 2022, and an Opposition to Plaintiffs Motion to Stay on November 10,
2022. On December 7, 2022, the Court heard oral argument regarding Plaintiffs above
Motions before granting Plaintiffs Motion to Say. After review of the moving papers and oral
argument of the parties, the Court denies Plaintiffs Motion to Amend Findings of Fact under
NRCP 52(b), and grantsin part Plaintiffs Motion to Amend Decision and Order and Judgment
under NRCP 59. In Regards to Plaintiffs Motion to Amend Findings of Fact under NRCP 52
(b), The Court s decision to grant a dismissal with prejudice and award attorney fees for
defendants was proper. Plaintiffs argue that the Court sfinal order violates NRCP 41(a)(2)
and should be amended to expressly grant the moving Plaintiffs a reasonable opportunity to
refuse the conditional voluntary dismissal and withdraw their motion. In this case, Plaintiff s
knew what the terms of the voluntary dismissal could have been prior to the Court s Decision
and Order. Both SHCA and SHDC responded to Plaintiffs motion for voluntary dismissal with
an opposition that set forth the legal grounds and facts that supported a dismissal with
prejudice and, in conjunction therewith, a countermotion for attorneys fees. Plaintiffs
responded with a reply brief on the issue of a dismissal with prejudice and an opposition to the
countermotion for attorney fees. Whatever due process or notice NRCP 41 (a)(2) would afford
Plaintiffs of a dismissal order containing other terms was more than sufficiently provided.
Therefore, Plaintiffs were afforded a reasonable time to accept the conditions of dismissal or
withdraw their motion for voluntary dismissal. Plaintiffs further assert that the Court made an
erroneous finding of fact related to the 2016 NRED Complaint and the 2017 NRED Complaint.
In this case, the factual findings made in the decision and order relating to the 2016 and 2017
NRED complaints are supported by substantial evidence as detailed in SHCA and SHDC s
Opposition to Plaintiffs Motion to Amend. Therefore, Plaintiffs Motion to Amend Findings of
Fact under NRCP 52(b) is denied. With respect to Plaintiffs Motion to amend the final order
and judgment under NRCP 59, Plaintiffs request is granted in part due to a manifest error. an
NRCP 59(e) motion to alter or amend judgment may be appropriate to correct manifest errors
of law or fact, address newly discovered or previously unavailable evidence, prevent manifest
injustice, or address a changein controlling law. SHDC s Judgment will stand as SHDC
supported their attorney fees under the Brunzell factors. Furthermore, SHDC provided the
Court with sufficient evidence of billing entries, affidavits, and hourly rates for the attorneys
that worked on the above matter. However, the Judgment will be amended in regards to
SHCA, as SHCA failed to support the qualities of certain alleged advocates and the
reasonableness of their hourly rates. In its countermotion for fees and costs, SHCA failed to
set forth any of the qualities of Daniel Bravo, A. Jill Guingcango, David stern, Nina Sone, and
Kurt Bond which isrequired under thefirst factor of Brunzell. In their reply, SHCA did set
forth the qualities of Gregory P. Kerr, but without any affidavit/declaration or proof of those
qualities. Therefore, Judgment shall be amended in regards to SHCA. The attorney fees
requested for Gregory P. Kerr, Daniel Bravo, A. Jill Guingcango, David Stern, Nina Stone,
and Kurt Bond will be reduced from the total judgment amount of $67,782.44. Counsel to
prepare the order. CLERK SNOTE: This Minute Order was electronically served by
Courtroom Clerk, April Watkins, to all registered parties for Odyssey File & serve. aw;,
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DAO
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR. A NEVADA RESIDENT; HOWARD
CHARLES MCCARLEY, A NEVADA RESIDENT; DOES |

THROUGH X, INCLUSIVE
Case No. A-20-825485-C

Plaintiffs (s),
Vs. Dept. No. VII

SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION;
SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION;
DOES | THROUGH X, INCLUSIVE,

Defendants (s).

DECISION AND ORDER

This case involves a dispute over governance of the Southern Highlands Community
Association. Michael Kosor, Jr and Howard Charles McCarley filed a Motion for Voluntarily
Dismissal. SHCA and SHDC filed a Limited Opposition requesting dismissal with prejudice. SHCA
and SHDC also filed a Countermotion for fees and costs. After review of the papers filed and
consideration of oral arguments, the Motion for Voluntary Dismissal is granted with prejudice. The
Southern Highlands Defendants’ countermotion for attorney fees and costs is granted.

I Factual and Procedural Background

In this case, Mr. Kosor and Mr. McCarley assert the Third Amendment to the CC&Rs for the
Southern Highland HOA was invalid, and the Southern Highland control period over the HOA had
expired. In 2016, Mr. Kosor filed a Complaint against Southern Highlands with the Nevada Real
Estate Division regarding the termination of Southern Highland’s control period. The case was closed
in June of 2016 with a finding by NRED that Mr. Kosor’s complaint lacked merit to warrant any
further action. Mr. Kosor filed another Complaint with NRED regarding the same issue in 2017. The
Complaint was again closed because NRED found there was no good cause to pursue the investigation
further.

After the Complaints against Southern Highlands were closed by NRED, Mr. Kosar filed a

1
Statistically closed: USJR - CV - Voluntary Dismissal (Close Case) (USVD)
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Complaint for Declaratory Relief against NRED in District Court on July 25, 2018. NRED filed a
Motion to Dismiss which was granted. The Court found that NRED’s decision to dismiss the First and
Second Complaints against Southern Highlands was proper under the relevant sections of NRS 116
as they were time barred pursuant to both NRS 116.2117(2) and NRS 116.760(1). Mr. Kosar appealed
the decision, which was ultimately denied by the Nevada Supreme Court.

On November 24, 2020, Mr. Kosor and Mr. McCarley filed their Complaint in this matter for
(1) Violation of CIC Law Requirement Regarding Executive Board Elections NRS 116.31034; (2)
Violation of Fiduciary Duty NRS 116.3103; and (3) Attorney Fees as Special Damages. On December
2, 2020, SHCA filed a Motion to Dismiss pursuant to NRCP 19, arguing that Mr. Kosor and Mr.
McCarley failed to name indispensable parties — SHDC — to this action, resulting in SHDC being
added as a defendant.

SHDC filed a Motion to Dismiss on April 13, 2021, which SHCA filed a Joinder to, arguing
(1) NRED had the sole discretion to interpret NRS 116, (2) Mr. Kosor and Mr. McCarley’s claims
were time barred under NRS 116.117(2), and (3) Mr. Kosor and Mr. McCarley’s claims were barred
by issue preclusion. On May 28, 2021, The Court granted SHDC’s motion in part in regards to Mr.
Kosor and Mr. McCarley’s relief relating to a determination as to the validity or non-validity of the
Third Amendment to the CC&Rs, finding Mr. McCarley was adequately represented by Mr. Kosor in
the previous District Court case against NRED. The Court denied the Motion as to all other issues. On
January 10, 2022, Mr. Kosor and Mr. McCarley filed a Motion for Summary Judgment. The Court
denied their motion finding there was genuine issues of material fact because the interpretation of the
statutes at issue and the CC&Rs are case determinative, and the parties disagreed on the interpretation
of the statutes and CC&Rs.

After about eighteen months of litigation, Mr. Kosor and Mr. McCarley filed a Motion for
Voluntary Dismissal. SHCA and SHDC filed a Limited Opposition and Countermotion for fees and
costs on June 20, 2022, and this matter came before the Court on July 20, 2022.

1. The remaining claims are dismissed with prejudice.
The parties agree on dismissal of the case but dispute whether the dismissal should be with or

without prejudice. In order to determine whether a case should be dismissed with prejudice, the Court
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may consider the following: “(1) the defendant’s effort and expense involved in preparing for trial, (2)
excessive delay and lack of diligence on the part of the plaintiffs in prosecuting the action and (3)
insufficient explanation of the need to take a dismissal,” not whether SHCA and SHDC will suffer

any legal prejudice. See Burnette v. Godshall, 828 F.Supp.1439, 1443 (N.D. Cal. 1993).

A. Southern Highlands’ effort and expense involved in preparing for trial

In an effort to defend itself in this action and comply with the rules of discovery, SHDC filed
a partially successful Motion to Dismiss and reply, Initial Disclosures, and two other supplements.
SHCA and SHDC also prepared two sets of written discovery requests to Mr. Kosor and one set of
written discovery requests to Mr. McCarley. SHDC and SHCA drafted three meet and confer letters
and various attempts to conduct a meet and confer in good faith. Moreover, SHDC and SHCA were
required to spend time preparing for and attending hearings, as well as preparing orders throughout

this litigation.
B. Mr. Kosor and Mr. McCarley demonstrated an excessive amount of delay and lack
of diligence in prosecuting this action

After looking at the record, there was excessive delay and lack of diligence on the part of Mr.
Kosor and Mr. McCarley in prosecuting this case. Mr. Kosor and Mr. McCarley completed a minimal
amount of discovery in this matter, and also sought two discovery extensions which continued the trial
date. Mr. Kosor and Mr. McCarley did not disclose any experts to support their position or claims in
this matter. Moreover, Mr. Kosor and Mr. McCarley filed a Motion for Summary Judgment, which
was denied, before conducting or responding to any discovery. Furthermore, Southern Highlands’
sought supplemental responses form Mr. Kosor through multiple requests for a meet and confer which

Mr. Kosor and Mr. McCarley did not respond to.
C. Mr. Kosor and Mr. McCarley failed to provide a sufficient explanation of the need to
take a dismissal in this case

Mr. Kosor and Mr. McCarley have initiated this voluntary dismissal due to economic reasons,
and to avoid the practical effects of this litigation on Mr. Kosor’s ability to perform his duties as an
Association Board Member. Mr. Kosor desires to dismiss the current litigation to avoid further
allegations of conflicts of interest and breached fiduciary duty resulting in his activities as a member

of the Association. These explanations for the need to take a dismissal are insufficient. While Mr.
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Kosor has concerns over conflicts of interests related to his roles in the HOA, Mr. Kosor and Mr.
McCarley chose to initiate this litigation which created these conflicts by suing Southern Highlands
followed by running for a position on their Board. Furthermore, Mr. Kosor is familiar with the burdens
and financial expenses of litigation, having sued NRED once, as well as having multiple complaints
sent to NRED against Southern Highlands between 2017 and 2019, each of which was dismissed as
having no basis in fact. SHCA and SHDC have demonstrated significant efforts and expenses involved
in preparing for trial. Mr. Kosor and Mr. McCarley have not provided a sufficient explanation for the

need to take a dismissal. Therefore, the Motion for Voluntary Dismissal is granted with prejudice.
I11.  SHCA and SHDC are entitled to attorney fees and costs under Section 19.7 of the
CC&Rs because they are considered a prevailing party.

SHCA and SHDC also request attorneys’ fees and costs under Section 19.7 of the CC&Rs.
Pursuant to Mr. Kosor and Mr. McCarley’s Motion for Voluntary Dismissal being granted with
prejudice, SHCA and SHDC are considered prevailing parties and are entitled to attorney fees and

costs under Section 19.7 of the CC&Rs. See e.q., Zenith Ins. Co. v. Breslaw, 108 F.3d 205, 207 (9th

Cir. 1997) (holding that voluntary dismissal with prejudice conferred prevailing party status on

defendants), abrogated on other grounds by Ass’n of Mexican-Am Educators v. State of California,

231 F.3d 572 (9th Cir. 2000); Cobbler Nevada, LLC v. Gonzalez, 901 F.3d 1142, 1149 (9th Cir. 2018)

(finding defendant the prevailing party where plaintiff’s claims were dismissed with prejudice).
Here, Section 19.7 of the CC&Rs states, “[i]n the event of an action instituted to enforce any

provision contained in the governing documents, the party prevailing in such action shall be entitled

to recover from the other party thereto as part of the judgment, reasonable attorneys’ fees and costs,

including administrative and lien fees, of such suit.” See SHDC’s 6/20/22 Appendix at Ex. D. Based

on the plain language of this provision, Section 19.7 of the CC&Rs entitles the prevailing party of an
action to enforce the governing documents to its reasonable attorneys’ fees and costs.

Mr. Kosor and Mr. McCarley’s Motion for Voluntary Dismissal is denied with prejudice,
making SHDC and SHCA a prevailing party. Due to Mr. Kosor and Mr. McCarley’s claims being
directed at enforcing the governing documents, pursuant to Section 19.7 of the CC&Rs, Southern

Highlands is entitled to its reasonable fees and costs in defending this matter. As homeowners in the
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Association, Mr. Kosor and Mr. McCarley are subject to the terms and conditions of the CC&Rs.
Therefore, they are contractually obligated to pay SHCA and SHDC’s reasonable attorneys’ fees and
costs.

Furthermore, Section 19.7 of the CC&Rs is not ambiguous as Mr. Kosor and Mr. McCarley
have failed to provide any reasonable alternative interpretation to the prevailing party provision. See

Quirrion v. Sherman, 109 Nev. 62, 65, 846 P.2d 1051, 1053 (1993) (“[ W]here two interpretations of

a contract provision are possible, a court will prefer the interpretation which gives meaning to both
provisions.”). A contract provision does not become ambiguous just because the parties disagree on

how to interpret the contract. See Galardi LLC v. Naples Polaris LLC, 301 P.3d 364 (citing Anvui,

LLC v. G.L. Dragon, LLC, 123 Nev. 212, 215, 163 P.3d 405, 407 (2007) (“A contract is ambiguous

if its terms may reasonably be interpreted in more than one way. . .”). Therefore, section 19.7 of the
CC&Rs is not ambiguous and will be enforced.
IV. SHCA'’s Counsel satisfied the Brunzell Factors.
In evaluating the reasonableness of a request for attorney fees, “the district court is required to

consider the factors set forth...in Brunzell v. Golden Gate National Bank, 85 Nev. 345, 349-50

(1969).” Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 865 (2005). Those factors are “the

advocate’s professional qualities, the nature of the litigation, the work performed, and the result.” Id.

A. The qualities of the advocate

SHCA'’s counsel, Wolf Rifkin Shapiro, Schulman & Rabkin, LLP is an experienced litigation
firm that has handled multiple complex civil cases. Wolf Rifkin also specializes in handling matters
related to community associations. The knowledge and ability of counsel was demonstrated by the
extensive motion practice in this case. Furthermore, SHCA’s Motions were successful both before this
Court and the Nevada Supreme and Appellate Courts. The counsel working alongside Wolf Rikin
demonstrated their ability to perform the work necessary to protect their clients’ interests.

B. The character of the work done

In their Limited Opposition, SHCA’s counsel stated that they made multiple court
appearances, participated in drafting, litigating against, as well as analyzing Mr. Kosor and Mr.

McCarley’s Motions. SHCA’s counsel also participated in early case conference related activities as
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well as discovery. Furthermore, SHCA’s counsel participated in drafting an Opposition to Mr. Kosor
and Mr. McCarley’s Motion for Summary Judgment and other motions in an attempt to defend their
client. All of these activities necessitated briefing, research, as well as arguments that were heard
before this Court.

C. The work actually performed by the lawyer

The Association’s counsel performed all necessary work in defending against Mr. Kosor and
Mr. McCarley’s Complaint in order to provide their client with a proper defense. Furthermore,
SHCA'’s Counsel provided an itemized list of the time spent on this case.

D. The result of the litigation

SHCA'’s counsel was successful on almost every motion it filed or in which it participated, and
successfully opposed every motion filed by Mr. Kosor and Mr. McCarley. Having put forth extensive
work, SHCA’s counsel have satisfied the requirements as articulated by the Brunzell Court, and
accordingly, attorneys’ fees totaling $67,521.25 will be awarded, as well as costs in the amount of
$261.19.

V. SHDC’s Counsel satisfied the Brunzell Factors.

A. The Qualities of the Advocate

SHDC retained the Kemp Jones firm to defend against Mr. Kosor and Mr. McCarley’s claims.
Kemp Jones has a lengthy history of practice before the Eighth Judicial District Court. SHDC’s lead
trial counsel, Randall Jones, Esq., has been practicing law in Nevada for 40 years, has tried multiple
jury and bench trials to verdict, and has received numerous professional awards and recognitions as a
trial advocate. Nathanael Rulis, Esq., the other trial counsel in this matter, has over a decade of
litigation experience litigating civil matters before this Court, including multiple trials and has been
recognized for various professional awards.

B. The character of the work done

SHDC has produced evidence and responded to written discovery in this matter in good faith.
SHDC’s counsel also filed multiple motions on behalf of their client including the Limited Opposition
that is before this Court. All briefing prepared by SHDC’s counsel was supported by accompanying

exhibits. The work performed by Kemp Jones in this case supports SHDC’s requested award of
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attorneys’ fees.

C. The work actually performed by the lawyer

Kemp Jones prepared a partially successful Motion to Dismiss, which barred any arguments
regarding the invalidity of the Third Amendment to the CC&Rs, making the issue moot. Kemp Jones
served necessary and proportionate discovery requests to Mr. Kosor and Mr. McCarley. SHDC also
prepared a successful Opposition to Mr. Kosor and Mr. McCarley’s Motion for Summary Judgment.

SHDC prepared a Motion to Dismiss Mr. Kosor and Mr. McCarley’s Amended Complaint and
Reply in Support of the same, two sets of written discovery requests to Mr. Kosor, and one set of
written discovery requests to Mr. McCarley. SHDC also drafted three meet and confer letters and an
Opposition to Mr. Kosor and Mr. McCarley’s Motion for Summary Judgment. SHDC prepared, and
successfully prevailed on, a Motion to Continue Hearing on Mr. Kosor and Mr. McCarley’s Motion
to Voluntarily Dismiss. Accordingly, the volume and quality of the work performed by Kemp Jones
to defend its clients supports the reasonableness of SHDC’s requested award of attorney’s fees.

D. The result of the litigation

SHDC has prevailed, or at least partially prevailed, on all briefings filed in this matter. SHDC’s
Motion to Dismiss, which was treated as a Motion for Summary Judgment, was granted in part. SHDC
subsequently successfully opposed Mr. Kosor and Mr. McCarley’s Motion for Summary Judgment.

SHDC’s counsel have satisfied the requirements as articulated by the Brunzell Court, and accordingly,

attorneys’ fees totaling $79,637.50 will be awarded, as well as costs in the amount of $695.94.
I11. Conclusion

Based on the foregoing, the Court grants Mr. Kosor and Mr. McCarley’s Motion to Voluntarily
Dismiss with prejudice. SHCA and SHDC are entitled to their attorneys’ fees and costs pursuant to
the pertinent provisions of the CC&Rs. SHCA is awarded $67,521.25 in attorney fees, as well as costs
in the amount of $261.19. SHDC is awarded $79,637.50 in attorney fees, as well as costs in the amount
of $695.94. As a result of this order, the September 21, 2022 status check is VACATED. The October
19, 2022 Pre Trial Conference is VACATED. The December 21, 2022 Calendar Call is VACATED.

Dated this 29th day of September, 2022

74N

The January 3, 2023 Bench Trial is VACATED.

7 F7B 179 7692 C429
Linda Marie Bell
District Court Judge
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DAO
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR. A NEVADA RESIDENT; HOWARD
CHARLES MCCARLEY, A NEVADA RESIDENT; DOES |

THROUGH X, INCLUSIVE
Case No. A-20-825485-C

Plaintiffs (s),
Vs. Dept. No. VII

SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION;
SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION;
DOES | THROUGH X, INCLUSIVE,

Defendants (s).

DECISION AND ORDER

This case involves a dispute over governance of the Southern Highlands Community
Association. Michael Kosor, Jr and Howard Charles McCarley filed a Motion for Voluntarily
Dismissal. SHCA and SHDC filed a Limited Opposition requesting dismissal with prejudice. SHCA
and SHDC also filed a Countermotion for fees and costs. After review of the papers filed and
consideration of oral arguments, the Motion for Voluntary Dismissal is granted with prejudice. The
Southern Highlands Defendants’ countermotion for attorney fees and costs is granted.

I Factual and Procedural Background

In this case, Mr. Kosor and Mr. McCarley assert the Third Amendment to the CC&Rs for the
Southern Highland HOA was invalid, and the Southern Highland control period over the HOA had
expired. In 2016, Mr. Kosor filed a Complaint against Southern Highlands with the Nevada Real
Estate Division regarding the termination of Southern Highland’s control period. The case was closed
in June of 2016 with a finding by NRED that Mr. Kosor’s complaint lacked merit to warrant any
further action. Mr. Kosor filed another Complaint with NRED regarding the same issue in 2017. The
Complaint was again closed because NRED found there was no good cause to pursue the investigation
further.

After the Complaints against Southern Highlands were closed by NRED, Mr. Kosar filed a
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Complaint for Declaratory Relief against NRED in District Court on July 25, 2018. NRED filed a
Motion to Dismiss which was granted. The Court found that NRED’s decision to dismiss the First and
Second Complaints against Southern Highlands was proper under the relevant sections of NRS 116
as they were time barred pursuant to both NRS 116.2117(2) and NRS 116.760(1). Mr. Kosar appealed
the decision, which was ultimately denied by the Nevada Supreme Court.

On November 24, 2020, Mr. Kosor and Mr. McCarley filed their Complaint in this matter for
(1) Violation of CIC Law Requirement Regarding Executive Board Elections NRS 116.31034; (2)
Violation of Fiduciary Duty NRS 116.3103; and (3) Attorney Fees as Special Damages. On December
2, 2020, SHCA filed a Motion to Dismiss pursuant to NRCP 19, arguing that Mr. Kosor and Mr.
McCarley failed to name indispensable parties — SHDC — to this action, resulting in SHDC being
added as a defendant.

SHDC filed a Motion to Dismiss on April 13, 2021, which SHCA filed a Joinder to, arguing
(1) NRED had the sole discretion to interpret NRS 116, (2) Mr. Kosor and Mr. McCarley’s claims
were time barred under NRS 116.117(2), and (3) Mr. Kosor and Mr. McCarley’s claims were barred
by issue preclusion. On May 28, 2021, The Court granted SHDC’s motion in part in regards to Mr.
Kosor and Mr. McCarley’s relief relating to a determination as to the validity or non-validity of the
Third Amendment to the CC&Rs, finding Mr. McCarley was adequately represented by Mr. Kosor in
the previous District Court case against NRED. The Court denied the Motion as to all other issues. On
January 10, 2022, Mr. Kosor and Mr. McCarley filed a Motion for Summary Judgment. The Court
denied their motion finding there was genuine issues of material fact because the interpretation of the
statutes at issue and the CC&Rs are case determinative, and the parties disagreed on the interpretation
of the statutes and CC&Rs.

After about eighteen months of litigation, Mr. Kosor and Mr. McCarley filed a Motion for
Voluntary Dismissal. SHCA and SHDC filed a Limited Opposition and Countermotion for fees and
costs on June 20, 2022, and this matter came before the Court on July 20, 2022.

1. The remaining claims are dismissed with prejudice.
The parties agree on dismissal of the case but dispute whether the dismissal should be with or

without prejudice. In order to determine whether a case should be dismissed with prejudice, the Court
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may consider the following: “(1) the defendant’s effort and expense involved in preparing for trial, (2)
excessive delay and lack of diligence on the part of the plaintiffs in prosecuting the action and (3)
insufficient explanation of the need to take a dismissal,” not whether SHCA and SHDC will suffer

any legal prejudice. See Burnette v. Godshall, 828 F.Supp.1439, 1443 (N.D. Cal. 1993).

A. Southern Highlands’ effort and expense involved in preparing for trial

In an effort to defend itself in this action and comply with the rules of discovery, SHDC filed
a partially successful Motion to Dismiss and reply, Initial Disclosures, and two other supplements.
SHCA and SHDC also prepared two sets of written discovery requests to Mr. Kosor and one set of
written discovery requests to Mr. McCarley. SHDC and SHCA drafted three meet and confer letters
and various attempts to conduct a meet and confer in good faith. Moreover, SHDC and SHCA were
required to spend time preparing for and attending hearings, as well as preparing orders throughout

this litigation.
B. Mr. Kosor and Mr. McCarley demonstrated an excessive amount of delay and lack
of diligence in prosecuting this action

After looking at the record, there was excessive delay and lack of diligence on the part of Mr.
Kosor and Mr. McCarley in prosecuting this case. Mr. Kosor and Mr. McCarley completed a minimal
amount of discovery in this matter, and also sought two discovery extensions which continued the trial
date. Mr. Kosor and Mr. McCarley did not disclose any experts to support their position or claims in
this matter. Moreover, Mr. Kosor and Mr. McCarley filed a Motion for Summary Judgment, which
was denied, before conducting or responding to any discovery. Furthermore, Southern Highlands’
sought supplemental responses form Mr. Kosor through multiple requests for a meet and confer which

Mr. Kosor and Mr. McCarley did not respond to.
C. Mr. Kosor and Mr. McCarley failed to provide a sufficient explanation of the need to
take a dismissal in this case

Mr. Kosor and Mr. McCarley have initiated this voluntary dismissal due to economic reasons,
and to avoid the practical effects of this litigation on Mr. Kosor’s ability to perform his duties as an
Association Board Member. Mr. Kosor desires to dismiss the current litigation to avoid further
allegations of conflicts of interest and breached fiduciary duty resulting in his activities as a member

of the Association. These explanations for the need to take a dismissal are insufficient. While Mr.
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Kosor has concerns over conflicts of interests related to his roles in the HOA, Mr. Kosor and Mr.
McCarley chose to initiate this litigation which created these conflicts by suing Southern Highlands
followed by running for a position on their Board. Furthermore, Mr. Kosor is familiar with the burdens
and financial expenses of litigation, having sued NRED once, as well as having multiple complaints
sent to NRED against Southern Highlands between 2017 and 2019, each of which was dismissed as
having no basis in fact. SHCA and SHDC have demonstrated significant efforts and expenses involved
in preparing for trial. Mr. Kosor and Mr. McCarley have not provided a sufficient explanation for the

need to take a dismissal. Therefore, the Motion for Voluntary Dismissal is granted with prejudice.
I11.  SHCA and SHDC are entitled to attorney fees and costs under Section 19.7 of the
CC&Rs because they are considered a prevailing party.

SHCA and SHDC also request attorneys’ fees and costs under Section 19.7 of the CC&Rs.
Pursuant to Mr. Kosor and Mr. McCarley’s Motion for Voluntary Dismissal being granted with
prejudice, SHCA and SHDC are considered prevailing parties and are entitled to attorney fees and

costs under Section 19.7 of the CC&Rs. See e.q., Zenith Ins. Co. v. Breslaw, 108 F.3d 205, 207 (9th

Cir. 1997) (holding that voluntary dismissal with prejudice conferred prevailing party status on

defendants), abrogated on other grounds by Ass’n of Mexican-Am Educators v. State of California,

231 F.3d 572 (9th Cir. 2000); Cobbler Nevada, LLC v. Gonzalez, 901 F.3d 1142, 1149 (9th Cir. 2018)

(finding defendant the prevailing party where plaintiff’s claims were dismissed with prejudice).
Here, Section 19.7 of the CC&Rs states, “[i]n the event of an action instituted to enforce any

provision contained in the governing documents, the party prevailing in such action shall be entitled

to recover from the other party thereto as part of the judgment, reasonable attorneys’ fees and costs,

including administrative and lien fees, of such suit.” See SHDC’s 6/20/22 Appendix at Ex. D. Based

on the plain language of this provision, Section 19.7 of the CC&Rs entitles the prevailing party of an
action to enforce the governing documents to its reasonable attorneys’ fees and costs.

Mr. Kosor and Mr. McCarley’s Motion for Voluntary Dismissal is denied with prejudice,
making SHDC and SHCA a prevailing party. Due to Mr. Kosor and Mr. McCarley’s claims being
directed at enforcing the governing documents, pursuant to Section 19.7 of the CC&Rs, Southern

Highlands is entitled to its reasonable fees and costs in defending this matter. As homeowners in the
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Association, Mr. Kosor and Mr. McCarley are subject to the terms and conditions of the CC&Rs.
Therefore, they are contractually obligated to pay SHCA and SHDC’s reasonable attorneys’ fees and
costs.

Furthermore, Section 19.7 of the CC&Rs is not ambiguous as Mr. Kosor and Mr. McCarley
have failed to provide any reasonable alternative interpretation to the prevailing party provision. See

Quirrion v. Sherman, 109 Nev. 62, 65, 846 P.2d 1051, 1053 (1993) (“[ W]here two interpretations of

a contract provision are possible, a court will prefer the interpretation which gives meaning to both
provisions.”). A contract provision does not become ambiguous just because the parties disagree on

how to interpret the contract. See Galardi LLC v. Naples Polaris LLC, 301 P.3d 364 (citing Anvui,

LLC v. G.L. Dragon, LLC, 123 Nev. 212, 215, 163 P.3d 405, 407 (2007) (“A contract is ambiguous

if its terms may reasonably be interpreted in more than one way. . .”). Therefore, section 19.7 of the
CC&Rs is not ambiguous and will be enforced.
IV. SHCA'’s Counsel satisfied the Brunzell Factors.
In evaluating the reasonableness of a request for attorney fees, “the district court is required to

consider the factors set forth...in Brunzell v. Golden Gate National Bank, 85 Nev. 345, 349-50

(1969).” Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 865 (2005). Those factors are “the

advocate’s professional qualities, the nature of the litigation, the work performed, and the result.” Id.

A. The qualities of the advocate

SHCA'’s counsel, Wolf Rifkin Shapiro, Schulman & Rabkin, LLP is an experienced litigation
firm that has handled multiple complex civil cases. Wolf Rifkin also specializes in handling matters
related to community associations. The knowledge and ability of counsel was demonstrated by the
extensive motion practice in this case. Furthermore, SHCA’s Motions were successful both before this
Court and the Nevada Supreme and Appellate Courts. The counsel working alongside Wolf Rikin
demonstrated their ability to perform the work necessary to protect their clients’ interests.

B. The character of the work done

In their Limited Opposition, SHCA’s counsel stated that they made multiple court
appearances, participated in drafting, litigating against, as well as analyzing Mr. Kosor and Mr.

McCarley’s Motions. SHCA’s counsel also participated in early case conference related activities as
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well as discovery. Furthermore, SHCA’s counsel participated in drafting an Opposition to Mr. Kosor
and Mr. McCarley’s Motion for Summary Judgment and other motions in an attempt to defend their
client. All of these activities necessitated briefing, research, as well as arguments that were heard
before this Court.

C. The work actually performed by the lawyer

The Association’s counsel performed all necessary work in defending against Mr. Kosor and
Mr. McCarley’s Complaint in order to provide their client with a proper defense. Furthermore,
SHCA'’s Counsel provided an itemized list of the time spent on this case.

D. The result of the litigation

SHCA'’s counsel was successful on almost every motion it filed or in which it participated, and
successfully opposed every motion filed by Mr. Kosor and Mr. McCarley. Having put forth extensive
work, SHCA’s counsel have satisfied the requirements as articulated by the Brunzell Court, and
accordingly, attorneys’ fees totaling $67,521.25 will be awarded, as well as costs in the amount of
$261.19.

V. SHDC’s Counsel satisfied the Brunzell Factors.

A. The Qualities of the Advocate

SHDC retained the Kemp Jones firm to defend against Mr. Kosor and Mr. McCarley’s claims.
Kemp Jones has a lengthy history of practice before the Eighth Judicial District Court. SHDC’s lead
trial counsel, Randall Jones, Esq., has been practicing law in Nevada for 40 years, has tried multiple
jury and bench trials to verdict, and has received numerous professional awards and recognitions as a
trial advocate. Nathanael Rulis, Esq., the other trial counsel in this matter, has over a decade of
litigation experience litigating civil matters before this Court, including multiple trials and has been
recognized for various professional awards.

B. The character of the work done

SHDC has produced evidence and responded to written discovery in this matter in good faith.
SHDC’s counsel also filed multiple motions on behalf of their client including the Limited Opposition
that is before this Court. All briefing prepared by SHDC’s counsel was supported by accompanying

exhibits. The work performed by Kemp Jones in this case supports SHDC’s requested award of
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attorneys’ fees.

C. The work actually performed by the lawyer

Kemp Jones prepared a partially successful Motion to Dismiss, which barred any arguments
regarding the invalidity of the Third Amendment to the CC&Rs, making the issue moot. Kemp Jones
served necessary and proportionate discovery requests to Mr. Kosor and Mr. McCarley. SHDC also
prepared a successful Opposition to Mr. Kosor and Mr. McCarley’s Motion for Summary Judgment.

SHDC prepared a Motion to Dismiss Mr. Kosor and Mr. McCarley’s Amended Complaint and
Reply in Support of the same, two sets of written discovery requests to Mr. Kosor, and one set of
written discovery requests to Mr. McCarley. SHDC also drafted three meet and confer letters and an
Opposition to Mr. Kosor and Mr. McCarley’s Motion for Summary Judgment. SHDC prepared, and
successfully prevailed on, a Motion to Continue Hearing on Mr. Kosor and Mr. McCarley’s Motion
to Voluntarily Dismiss. Accordingly, the volume and quality of the work performed by Kemp Jones
to defend its clients supports the reasonableness of SHDC’s requested award of attorney’s fees.

D. The result of the litigation

SHDC has prevailed, or at least partially prevailed, on all briefings filed in this matter. SHDC’s
Motion to Dismiss, which was treated as a Motion for Summary Judgment, was granted in part. SHDC
subsequently successfully opposed Mr. Kosor and Mr. McCarley’s Motion for Summary Judgment.

SHDC’s counsel have satisfied the requirements as articulated by the Brunzell Court, and accordingly,

attorneys’ fees totaling $79,637.50 will be awarded, as well as costs in the amount of $695.94.
I11. Conclusion

Based on the foregoing, the Court grants Mr. Kosor and Mr. McCarley’s Motion to Voluntarily
Dismiss with prejudice. SHCA and SHDC are entitled to their attorneys’ fees and costs pursuant to
the pertinent provisions of the CC&Rs. SHCA is awarded $67,521.25 in attorney fees, as well as costs
in the amount of $261.19. SHDC is awarded $79,637.50 in attorney fees, as well as costs in the amount
of $695.94. As a result of this order, the September 21, 2022 status check is VACATED. The October
19, 2022 Pre Trial Conference is VACATED. The December 21, 2022 Calendar Call is VACATED.

Dated this 29th day of September, 2022

74N

The January 3, 2023 Bench Trial is VACATED.

7 F7B 179 7692 C429
Linda Marie Bell
District Court Judge
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Attorneys for Defendant,
Southern Highlands Community Association

EIGHTH JUDICIAL DISTRICT COURT

IN AND FOR CLARK COUNTY, STATE OF NEVADA

MICHAEL KOSOR, JR., a Nevada resident;
HOWARD CHARLES MCCARLEY, a
Nevada resident; DOES I through X,
inclusive,

Plaintiffs,
V.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION; DOES I
through X, inclusive,

Defendants.

This Court entered a DECISION AND ORDER re: Southern Highlands Community
Association’s Countermotion for Attorney’s Fees in this case on September 29, 2022 (the

“Order”). As a result of the Court’s decision in that Order, the Court hereby enters judgment in

Case No. A-20-825485-C
Dept. No.: 7

JUDGMENT

favor of Southern Highlands Community Association as follows:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Defendant
SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION recover the sum amount of SIXTY
SEVEN THOUSAND SEVEN HUNDRED EIGHTY TWO DOLLARS AND 44 CENTS

Electronically Filg
10/18/2022 5:01 A
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($67,782.44) from Plaintiffs Michael Kosor, Jr. and Howard Charles McCarley, jointly and

severally.

Dated this 18th day of October, 2022

Jo

Respectfully submitted,

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

/s/ Bradley S. Schrager

BRADLEY S. SCHRAGER, ESQ.
Nevada Bar No. 10217
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383

3773 Howard Hughes Parkway, Suite 590 So.

Las Vegas, Nevada 89169

Attorneys for Defendant
Southern Highlands Community Association

5227711.1

2E9 081 B813 267C
Linda Marie Bell
District Court Judge

JUDGMENT
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KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No.: A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: VII

Nevada resident; DOES I through X,
inclusive JUDGMENT

Plaintiffs,
VS.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN
HIGHLANDS DEVELOPMENT
CORPORATION; DOES I through X,
inclusive

Defendants.

This Court entered a DECISION AND ORDER regarding Southern Highlands Development
Corporation’s Countermotion for Attorney’s Fees in the above-captioned matter on September 29, 2022
(the “Order”). As a result of the Court’s decision in that Order, the Court hereby enters judgment in
favor of Southern Highlands Development Corporation as follows:
/17
/17
/17
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, that the Defendant SOUTHERN|

HIGHLANDS DEVELOPMENT CORPORATION recover the sun amount of EIGHTY THOUSAND,

THREE HUNDRED THIRTY-THREE DOLLARS AND FORTY-FOUR CENTS (5$80,333.44)

from Plaintiffs Michael Kosor, Jr. and Howard Charles McCarley, jointly and severally.

Respectfully submitted,
KEMP JONES LLP

/s/ Nathanael Rulis

J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S. FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Defendant Southern

Highlands Development Corporation

Dated this 21st day of October, 2022

Foo

Ed

FAA 3C8 FC70 3890
Linda Marie Bell
District Court Judge
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CLERE OF THE COUE :I

J. Randall Jones, Esq. (#1927)
Jjrj@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)
m.florance(@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No.: A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: VII

Nevada resident; DOES I through X,
inclusive NOTICE OF ENTRY OF JUDGMENT

Plaintiffs,
VS.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN
HIGHLANDS DEVELOPMENT
CORPORATION; DOES I through X,
inclusive

Defendants.

TO:  Plaintiffs; and,
TO:  Their respective counsel:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on October 21, 2022, a
/17
/17
/17
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Judgment was entered in the above referenced case. A copy of said Judgment is attached hereto.

Dated this 21st day of October 2022.
KEMP JONES, LLP

/s/ Nathanael Rulis

J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S. FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Defendant Southern

Highlands Development Corporation

CERTIFICATE OF SERVICE

I hereby certify that on the 21st day of October, 2022, I served a true and correct copy of the
foregoing NOTICE OF ENTRY OF JUDGMENT via the Court’s electronic filing system only,|
pursuant to the Nevada Electronic Filing and Conversion Rules, Administrative Order 14-2, to all parties|

currently on the electronic service list.

/s/ Ali Lott
An Employee of KEMP JONES, LLP
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Madison S. Florance, Esq. (#14229)
m.florance(@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No.: A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: VII

Nevada resident; DOES I through X,
inclusive JUDGMENT

Plaintiffs,
VS.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN
HIGHLANDS DEVELOPMENT
CORPORATION; DOES I through X,
inclusive

Defendants.

This Court entered a DECISION AND ORDER regarding Southern Highlands Development
Corporation’s Countermotion for Attorney’s Fees in the above-captioned matter on September 29, 2022
(the “Order”). As a result of the Court’s decision in that Order, the Court hereby enters judgment in
favor of Southern Highlands Development Corporation as follows:
/17
/17
/17
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, that the Defendant SOUTHERN|

HIGHLANDS DEVELOPMENT CORPORATION recover the sun amount of EIGHTY THOUSAND,

THREE HUNDRED THIRTY-THREE DOLLARS AND FORTY-FOUR CENTS (5$80,333.44)

from Plaintiffs Michael Kosor, Jr. and Howard Charles McCarley, jointly and severally.

Respectfully submitted,
KEMP JONES LLP

/s/ Nathanael Rulis

J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S. FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Defendant Southern

Highlands Development Corporation

Dated this 21st day of October, 2022

Foo

Ed

FAA 3C8 FC70 3890
Linda Marie Bell
District Court Judge
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J. Randall Jones, Esq. (#1927)
jrji@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)
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KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

Electronically Filed
01/23/2023 3:20 PM

DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident;
HOWARD CHARLES MCCARLEY, a
Nevada resident; DOES | through X,
inclusive

Plaintiffs,
VS.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN
HIGHLANDS DEVELOPMENT
CORPORATION; DOES I through X,
inclusive

Defendants.

Case No.: A-20-825485-C
Dept. No.. 266k 7

ORDER DENYING PLAINTIFFS” MOTION
TO AMEND FINDINGS OF FACT UNDER
NRCP 52(B) AND GRANTING IN PART
PLAINTIFFS’ MOTION TO AMEND THE
FINAL ORDER AND JUDGMENT UNDER
NRCP 59

Date of Hearing: Dec. 7, 2022

Time of Hearing:  9:00 a.m.

THIS MATTER having come before the Court on December 7, 2022, with Nathanael Rulis,

Esq. and J. Randall Jones, Esq. appearing on behalf of Defendant Southern Highlands Development

Corporation (“SHDC”), Bradley Schrager, Esq. appearing on behalf of Defendant Southern Highlands

Community Association (“SHCA”), and Joseph Meservy, Esq. appearing on behalf of Plaintiffs

Michael Kosor, Jr. and Howard Charles McCarley (“Plaintiffs”), on Plaintiffs’ Motions to Amend
Finding of Facts under NRCP 52(b) and to Amend Decision and Order and Judgment under NRCP 59

and a Motion to Stay Execution of Judgment Pending Disposition of Motions to Amend Findings of

Fact under NRCP 52(b) and to Amend Decision and Order and Judgment under NRCP 59. The Court

-1-




Kemp JONES, LLP

3800 Howard Hughes Parkway, 17" Floor

Las Vegas, Nevada 89169
Tel. (702) 385-6000 « Fax: (702) 385-6001

kjc@kempjones.com

© 00 ~N oo o b~ W N

N NN N DN N N DN P B R R R Rl R R R e
Lo N o o &~ W N PP O © 00N o 0o b~ W N+ o

having reviewed and considered Plaintiffs’ Motions to Amend, SHDC’s and SHCA’s Oppositions, and
Plaintiffs’ Reply; and having heard the arguments of counsel, with good cause appearing, the Court
denies Plaintiffs’ Motion to Amend Finding of Fact under NRCP 52(b), and grants in part Plaintiffs’

Motion to Amend Decision and Order and Judgment under NRCP 59 for the following reasons:

A. PROCEDURAL HISTORY

On September 29, 2022, the Court issued a Decision and Order in the above matter granting
Plaintiffs’ Motion for Voluntary Dismissal, with prejudice, and awarded both SHCA and SHDC
attorneys’ fees and costs pursuant to the pertinent provisions of the CC&Rs discussed in the Decision
and Order.

Plaintiffs filed their Motions to Amend Findings of Fact under NRCP 52(b) and to Amend
Decision and Order and Judgment under NRCP 59 on October 26, 2022. Plaintiffs also filed a Motion
to Stay Execution of Judgment pending disposition of the above Motions to Amend on October 27,
2022. Defendants SHCA and SHDC filed Oppositions to Plaintiffs’ Motions to Amend on November
9, 2022, and Oppositions to Plaintiffs” Motion to Stay on November 10, 2022. On November 30, 2022
Plaintiffs’ filed their Replies in Support of their Motions to Amend and Motion to Stay Execution. On
December 7, 2022, the Court heard oral argument regarding Plaintiffs’ above-referenced Motions

before granting Plaintiffs’ Motion to Stay Execution.

B.  PLAINTIFFS MOTION TO AMEND FINDINGS OF FACT UNDER NRCP
52(b):

With respect to Plaintiffs” Motion to Amend Findings of Fact under NRCP 52(b), Plaintiffs’
request is DENIED, as the Court’s decision to grant a dismissal with prejudice and award attorney fees
for Defendants was proper.

“On a party’s motion filed no later than 28 days after service of written notice of entry of
judgment, the court may amend its findings—or make additional findings—and may amend the
judgment accordingly.” NRCP 52(b). Factual findings will not be set aside unless they are clearly
erroneous or unsupported by substantial evidence. NOLM, LLC v. Cty. of Clark, 120 Nev. 736, 739,
100 P.3d 658, 660-61 (2004).
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Plaintiffs argued that the Court’s final order violated NRCP 41(a)(2) and should be amended to
expressly grant the moving Plaintiffs a reasonable opportunity to refuse the conditional voluntary
dismissal and withdraw their motion. The Court finds that in this case, the Plaintiffs were granted this
opportunity as the Plaintiffs knew what the terms of the voluntary dismissal could have been before the
Court’s September 29, 2022 Decision and Order. Prior to the Court issuing its order, both SHCA and
SHDC responded to Plaintiffs’ Motion for VVoluntary Dismissal with oppositions that set forth the legal
grounds and facts that supported a dismissal with prejudice and, in conjunction therewith,
countermotions for attorney fees. Plaintiffs responded with a reply brief on the issue of a dismissal
with prejudice and an opposition to the countermotions for attorney fees. The hearing on Plaintiffs’
Motion to Voluntarily Withdraw and Defendants SHDC’s and SHCA’s Countermotions for Attorney
Fees was conducted on July 20, 2023, approximately two months prior to the Court’s Decision and
Order. The Court finds that Plaintiffs were sufficiently provided due process or whatever notice NRCP
41(a)(2) might otherwise afford for a dismissal order containing “terms that the court considers proper.”
Therefore, the Court finds that Plaintiffs were afforded a reasonable time to accept the conditions of
dismissal or withdraw their Motion for VVoluntary Dismissal.

As part of their Motions to Amend, Plaintiffs further assert that the Court made an erroneous
finding of fact related to the 2016 NRED Complaint and the 2017 NRED Complaint. Defendants
SHDC and SHCA asserted in their Oppositions to Plaintiffs Motions to Amend that evidence to
substantially support the Court’s factual findings related to the NRED Complaints was included in the
Exhibits attached to Plaintiffs’ Motion to Amend. The Court finds that, in this case, the factual findings
made in the Decision and Order related to the 2016 NRED Complaint and 2017 NRED Complaint are
supported by substantial evidence as detailed in SHCA’s and SHDC’s Oppositions to Plaintiffs’ Motion
to Amend.

For all the foregoing reasons, Plaintiffs” Motion to Amend Findings of Fact under NRCP 52(b)
is DENIED.

111
111
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C. PLAINTIFFS’ MOTION TO AMEND THE FINAL ORDER AND JUDGMENT
UNDER NRCP 59:

With respect to Plaintiffs” Motion to Amend the Final Order and Judgment under NRCP 59,
Plaintiffs’ request is granted in part due to a manifest error, specifically as to the attorney fees and costs
awarded to SHCA.

“An NRCP 59(e) motion to alter or amend a judgment may be appropriate to correct manifest
errors of law or fact, address newly discovered or previously unavailable evidence, prevent manifest
injustice, or address a change in controlling law.” Panorama Towers Condo. Unit Owners’ Ass’n v.
Hallier, 137 Nev. Adv. Op. 67, 498 P.3d 222, 224 (2021) (emphasis added) (citing to AA Primo
Builders, LLC v. Washington, 126 Nev. 578, 582, 245 P.3d 1190, 1193 (2010)).

In their Motion to Amend, Plaintiffs asserted that the fees awarded to SHCA should be reduced
due to the lack of evidentiary basis to support the award as to Gregory P. Kerr, Daniel Bravo, A. Jill
Guingcango, David Stern, Nina Stone, and Kurt Bond. They also argued that the attorney fees awarded
to SHDC should be reduced by $2,352.50 as those fees were incurred prior to the issuance of a
summons in this action.

Plaintiffs’ Motion to Amend the Final Order and Judgment under NRCP 59 is DENIED as to
the attorney fees and costs awarded to SHDC. SHDC’s Judgment will stand as SHDC supported their
attorney fees under the Brunzell! factors. Furthermore, SHDC provided the Court with sufficient
evidence of billing entries, affidavits, and hourly rates for the attorneys that worked on the above matter.
The attorney fees incurred were all directly related to this suit as detailed in SHDC’s Opposition to
Plaintiffs’ Motions to Amend, as the fees were directly related to SHDC’s efforts to intervene in the
current action.

The Court finds that the Motion to Amend the Final Order and Judgment under NRCP 59 is
GRANTED IN PART as it relates to the attorney fees and costs awarded as to SHCA. The Judgment
will be amended in regards to SHCA, as SHCA failed to support the qualities of certain advocates and

the reasonableness of their hourly rates. In its countermotion for fees and costs, SHCA failed to set

1 Brunzell v. Golden Gate National Bank, 85 Nev. 345, 455 P.2d 31 (1969).

-4-




Kemp JONES, LLP

3800 Howard Hughes Parkway, 17" Floor

Las Vegas, Nevada 89169
Tel. (702) 385-6000 « Fax: (702) 385-6001

kjc@kempjones.com

© 00 ~N oo o b~ W N

N NN N DN N N DN P B R R R Rl R R R e
Lo N o o &~ W N PP O © 00N o 0o b~ W N+ o

forth any of the qualities of Daniel Bravo, A. Jill Guingcango, David Stern, Nina Stone, and Kurt Bond
which is required under the first factor of Brunzell. In their Reply, SHCA set forth the qualities of
Gregory P. Kerr, but without any affidavit/declaration or proof of those qualities. Therefore, the Court
finds that the Judgment shall be amended in regards to SHCA only. The attorney fees requested for
Gregory P. Kerr, Daniel Bravo, A. Jill Guingcango, David Stern, Nina Stone, and Kurt Bond will be
reduced from the total original judgment amount of $67,782.44, resulting in a new total judgment
amount of $45,129.94 in favor of SHCA.
CONCLUSION AND ORDER

Based upon the foregoing, and good cause appearing,

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiffs” Motion to Amend
Finding of Facts under NRCP 52(b) is DENIED.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Plaintiffs’ Motion to
Amend Final Judgment under NRCP 59 is GRANTED IN PART and DENIED IN PART. The Motion
iSs GRANTED to the extent that Judgment be amended to reduce the amount of SHCA'’s attorney fees

for a new total Judgment amount in favor of SHCA of $45,129.94.

Iy
Iy
Iy

Iy
Iy
Iy
Iy
Iy
Iy
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Plaintiffs’ Motion to
Amend Final Judgment under NRCP 59 is DENIED to the extent the motion requested SHDC’s

judgment for its award of attorney fees and costs be amended.

IT IS SO ORDERED.

Respectfully Submitted by:

KEMP JONES, LLP

/s/ Nathanael R. Rulis

J. Randall Jones, Esq. (#1927)

Nathanael R. Rulis, Esq. (#11259)
Madison S. Florance, Esq. (#14229)
KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169

Attorneys for Defendant Southern
Highlands Development Corporation

Dated this 23rd day of January, 2023

Y

D5B ED3 AC38 S8AAD
Michael Villani
District Court

DISTRICT COURT JUDGE

For Judge Linda Marie Bell

Approved as to form and content by:
DATED this 20th day of January, 2023.
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABIN, LLP

/s/ Bradley Schrager

Gregory Kerr, Esg. (#10383)
Bradley Schrager, Esq. (#10217)
3773 Howard Hughes Parkway
Suite 590 South

Las Vegas, NV 89169

BARRON & PRUITT, LLP

Circulated / Competing Order
William H. Pruitt, Esq. (#6783)
Joseph Meservy, Esq. (#14088)
3890 West Ann Road

North Las Vegas, NV 89031




From: Maddie Florance

To: "Joseph Meservy"; Bradley Schrager; Bill Pruitt

Cc: Nathanael Rulis; Breanna Switzler; Ali Lott

Subject: RE: [External]RE: [External]RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs" Motions to Amend
Date: Friday, January 20, 2023 5:47:38 PM

Attachments: image001.png

Proposed Order re Plaintiffs Motions to Amend.docx

Joseph,

We have changed the hearing date and altered the language on page 2 to read “On September 29, 2022, the Court issued a
Decision and Order in the above matter granting Plaintiffs’ Motion for Voluntary Dismissal, with prejudice, and awarded both
SHCA and SHDC attorneys’ fees and costs pursuant to the pertinent provisions of the CC&Rs discussed in the Decision and
Order.” In order to comply with EDCR 7.21, and since it is already past 5:30 p.m., we are submitting the attached order (which
closely mirrors the Court’s minute order). The rule only requires the order be submitted — not signed - within 14 days.
Regardless, it is our understanding that a senior judge is available to review and sign orders. If you choose to submit a
competing order please feel free to do so.

Thanks,
Maddie

From: Joseph Meservy <JMeservy@Ivnvlaw.com>

Sent: Friday, January 20, 2023 4:49 PM

To: Maddie Florance <m.florance@kempjones.com>; Bradley Schrager <BSchrager@wrslawyers.com>; Bill Pruitt
<BPruitt@Ilvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>; Ali Lott
<a.lott@kempjones.com>

Subject: [External]RE: [External]RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

Maddie:

I am currently working on it. With all due respect, to my knowledge there is no judge in that department
capable of signing off on this order yet anyway. But, to begin, the hearing date listed is the wrong year.
Also, the procedural history section on pg. 2 describes an all caps “Voluntary Motion with Prejudice” as
though that was the name of the motion, which it was not. More to come...

Sincerely,
Joseph R. Meservy, Esq.

Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Maddie Florance [mailto:m.florance@kempjones.com)]

Sent: Friday, January 20, 2023 3:10 PM

To: Joseph Meservy <JMeservy@|vnvlaw.com>; Bradley Schrager <BSchrager@wrslawyers.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>; Ali Lott

<a.lott@kempjones.com>
Subject: RE: [External]RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

Good Afternoon,

I am following up regarding my email sent on January 17, 2023, regarding the Proposed Order, which is due today per EJDCR
7.21. | have attached the order again for convenience. We will be submitting the order today at 5:00 p.m. If we do not receive
your comments before then we will file our order as is and you may submit a competing order.
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KEMP JONES, LLP

3800 Howard Hughes Parkway, 17th Floor

Las Vegas, Nevada 89169

Tel. (702) 385-6000 • Fax: (702) 385-6001

kjc@kempjones.com



J. Randall Jones, Esq. (#1927)

jrj@kempjones.com

Nathanael R. Rulis, Esq. (#11259)

n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)

m.florance@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17th Floor

Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Attorneys for Defendant Southern 

Highlands Development Corporation



DISTRICT COURT



CLARK COUNTY, NEVADA



		MICHAEL KOSOR, JR., a Nevada resident; HOWARD CHARLES MCCARLEY, a Nevada resident; DOES I through X, inclusive



			Plaintiffs,

vs.



SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION; SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION; DOES I through X, inclusive 



			Defendants.



		Case No.: A-20-825485-C

Dept. No.: XXX





ORDER DENYING PLAINTIFFS’ MOTION TO AMEND FINDINGS OF FACT UNDER NRCP 52(B) AND GRANTING IN PART PLAINTIFFS’ MOTION TO AMEND THE FINAL ORDER AND JUDGMENT UNDER NRCP 59





Date of Hearing:	Dec. 7, 2022



Time of Hearing:	9:00 a.m.





	

THIS MATTER having come before the Court on December 7, 2022, with Nathanael Rulis, Esq. and J. Randall Jones, Esq. appearing on behalf of Defendant Southern Highlands Development Corporation (“SHDC”), Bradley Schrager, Esq. appearing on behalf of Defendant Southern Highlands Community Association (“SHCA”), and Joseph Meservy, Esq. appearing on behalf of Plaintiffs Michael Kosor, Jr. and Howard Charles McCarley (“Plaintiffs”), on Plaintiffs’ Motions to Amend Finding of Facts under NRCP 52(b) and to Amend Decision and Order and Judgment under NRCP 59 and a Motion to Stay Execution of Judgment Pending Disposition of Motions to Amend Findings of Fact under NRCP 52(b) and to Amend Decision and Order and Judgment under NRCP 59.  The Court having reviewed and considered Plaintiffs’ Motions to Amend, SHDC’s and SHCA’s Oppositions, and Plaintiffs’ Reply; and having heard the arguments of counsel, with good cause appearing, the Court denies Plaintiffs’ Motion to Amend Finding of Fact under NRCP 52(b), and grants in part Plaintiffs’ Motion to Amend Decision and Order and Judgment under NRCP 59 for the following reasons:

A. PROCEDURAL HISTORY

On September 29, 2022, the Court issued a Decision and Order in the above matter granting Plaintiffs’ Motion for Voluntary Dismissal, with prejudice, and awarded both SHCA and SHDC attorneys’ fees and costs pursuant to the pertinent provisions of the CC&Rs discussed in the Decision and Order.  

	Plaintiffs filed their Motions to Amend Findings of Fact under NRCP 52(b) and to Amend Decision and Order and Judgment under NRCP 59 on October 26, 2022.  Plaintiffs also filed a Motion to Stay Execution of Judgment pending disposition of the above Motions to Amend on October 27, 2022.  Defendants SHCA and SHDC filed Oppositions to Plaintiffs’ Motions to Amend on November 9, 2022, and Oppositions to Plaintiffs’ Motion to Stay on November 10, 2022.  On November 30, 2022 Plaintiffs’ filed their Replies in Support of their Motions to Amend and Motion to Stay Execution.  On December 7, 2022, the Court heard oral argument regarding Plaintiffs’ above-referenced Motions before granting Plaintiffs’ Motion to Stay Execution.  

B. PLAINTIFFS MOTION TO AMEND FINDINGS OF FACT UNDER NRCP 52(b):

With respect to Plaintiffs’ Motion to Amend Findings of Fact under NRCP 52(b), Plaintiffs’ request is DENIED, as the Court’s decision to grant a dismissal with prejudice and award attorney fees for Defendants was proper. 

“On a party’s motion filed no later than 28 days after service of written notice of entry of judgment, the court may amend its findings—or make additional findings—and may amend the judgment accordingly.”  NRCP 52(b).  Factual findings will not be set aside unless they are clearly erroneous or unsupported by substantial evidence.  NOLM, LLC v. Cty. of Clark, 120 Nev. 736, 739, 100 P.3d 658, 660–61 (2004).

Plaintiffs argued that the Court’s final order violated NRCP 41(a)(2) and should be amended to expressly grant the moving Plaintiffs a reasonable opportunity to refuse the conditional voluntary dismissal and withdraw their motion.  The Court finds that in this case, the Plaintiffs were granted this opportunity as the Plaintiffs knew what the terms of the voluntary dismissal could have been before the Court’s September 29, 2022 Decision and Order.  Prior to the Court issuing its order, both SHCA and SHDC responded to Plaintiffs’ Motion for Voluntary Dismissal with oppositions that set forth the legal grounds and facts that supported a dismissal with prejudice and, in conjunction therewith, countermotions for attorney fees.  Plaintiffs responded with a reply brief on the issue of a dismissal with prejudice and an opposition to the countermotions for attorney fees.  The hearing on Plaintiffs’ Motion to Voluntarily Withdraw and Defendants SHDC’s and SHCA’s Countermotions for Attorney Fees was conducted on July 20, 2023, approximately two months prior to the Court’s Decision and Order.  The Court finds that Plaintiffs were sufficiently provided due process or whatever notice NRCP 41(a)(2) might otherwise afford for a dismissal order containing “terms that the court considers proper.”  Therefore, the Court finds that Plaintiffs were afforded a reasonable time to accept the conditions of dismissal or withdraw their Motion for Voluntary Dismissal. 

As part of their Motions to Amend, Plaintiffs further assert that the Court made an erroneous finding of fact related to the 2016 NRED Complaint and the 2017 NRED Complaint.  Defendants SHDC and SHCA asserted in their Oppositions to Plaintiffs Motions to Amend that evidence to substantially support the Court’s factual findings related to the NRED Complaints was included in the Exhibits attached to Plaintiffs’ Motion to Amend.  The Court finds that, in this case, the factual findings made in the Decision and Order related to the 2016 NRED Complaint and 2017 NRED Complaint are supported by substantial evidence as detailed in SHCA’s and SHDC’s Oppositions to Plaintiffs’ Motion to Amend.

For all the foregoing reasons, Plaintiffs’ Motion to Amend Findings of Fact under NRCP 52(b) is DENIED.

/ / /

/ / /

C. PLAINTIFFS’ MOTION TO AMEND THE FINAL ORDER AND JUDGMENT UNDER NRCP 59:

	With respect to Plaintiffs’ Motion to Amend the Final Order and Judgment under NRCP 59, Plaintiffs’ request is granted in part due to a manifest error, specifically as to the attorney fees and costs awarded to SHCA. 

“An NRCP 59(e) motion to alter or amend a judgment may be appropriate to correct manifest errors of law or fact, address newly discovered or previously unavailable evidence, prevent manifest injustice, or address a change in controlling law.” Panorama Towers Condo. Unit Owners’ Ass’n v. Hallier, 137 Nev. Adv. Op. 67, 498 P.3d 222, 224 (2021) (emphasis added) (citing to AA Primo Builders, LLC v. Washington, 126 Nev. 578, 582, 245 P.3d 1190, 1193 (2010)).

In their Motion to Amend, Plaintiffs asserted that the fees awarded to SHCA should be reduced due to the lack of evidentiary basis to support the award as to Gregory P. Kerr, Daniel Bravo, A. Jill Guingcango, David Stern, Nina Stone, and Kurt Bond.  They also argued that the attorney fees awarded to SHDC should be reduced by $2,352.50 as those fees were incurred prior to the issuance of a summons in this action.  

Plaintiffs’ Motion to Amend the Final Order and Judgment under NRCP 59 is DENIED as to the attorney fees and costs awarded to SHDC.  SHDC’s Judgment will stand as SHDC supported their attorney fees under the Brunzell[footnoteRef:1] factors.  Furthermore, SHDC provided the Court with sufficient evidence of billing entries, affidavits, and hourly rates for the attorneys that worked on the above matter.  The attorney fees incurred were all directly related to this suit as detailed in SHDC’s Opposition to Plaintiffs’ Motions to Amend, as the fees were directly related to SHDC’s efforts to intervene in the current action.    [1:  Brunzell v. Golden Gate National Bank, 85 Nev. 345, 455 P.2d 31 (1969).] 


The Court finds that the Motion to Amend the Final Order and Judgment under NRCP 59 is GRANTED IN PART as it relates to the attorney fees and costs awarded as to SHCA.  The Judgment will be amended in regards to SHCA, as SHCA failed to support the qualities of certain advocates and the reasonableness of their hourly rates.  In its countermotion for fees and costs, SHCA failed to set forth any of the qualities of Daniel Bravo, A. Jill Guingcango, David Stern, Nina Stone, and Kurt Bond which is required under the first factor of Brunzell.  In their Reply, SHCA set forth the qualities of Gregory P. Kerr, but without any affidavit/declaration or proof of those qualities.  Therefore, the Court finds that the Judgment shall be amended in regards to SHCA only.  The attorney fees requested for Gregory P. Kerr, Daniel Bravo, A. Jill Guingcango, David Stern, Nina Stone, and Kurt Bond will be reduced from the total original judgment amount of $67,782.44, resulting in a new total judgment amount of $45,129.94 in favor of SHCA.   

CONCLUSION AND ORDER

	Based upon the foregoing, and good cause appearing, 

	IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiffs’ Motion to Amend Finding of Facts under NRCP 52(b) is DENIED.  

	IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Plaintiffs’ Motion to Amend Final Judgment under NRCP 59 is GRANTED IN PART and DENIED IN PART.  The Motion is GRANTED to the extent that Judgment be amended to reduce the amount of SHCA’s attorney fees for a new total Judgment amount in favor of SHCA of $45,129.94.



/ / / 

/ / / 

/ / / 



/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Plaintiffs’ Motion to Amend Final Judgment under NRCP 59 is DENIED to the extent the motion requested SHDC’s judgment for its award of attorney fees and costs be amended.  

	IT IS SO ORDERED.





						

							

DISTRICT COURT JUDGE







 Respectfully Submitted by: 	Approved as to form and content by: 



DATED this – day of January, 2023.



WOLF, RIFKIN, SHAPIRO, 

SCHULMAN & RABIN, LLP



/s/ Bradley Schrager			

Gregory Kerr, Esq. (#10383)

Bradley Schrager, Esq. (#10217)

3773 Howard Hughes Parkway 

Suite 590 South  

Las Vegas, NV 89169



BARRON & PRUITT, LLP 



				

William H. Pruitt, Esq. (#6783)

Joseph Meservy, Esq. (#14088)

3890 West Ann Road

North Las Vegas, NV 89031





 KEMP JONES, LLP

    /s/ Nathanael R. Rulis                            

J. Randall Jones, Esq. (#1927)

Nathanael R. Rulis, Esq. (#11259)

Madison S. Florance, Esq. (#14229)

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17th Floor

Las Vegas, Nevada 89169

Attorneys for Defendant Southern 

Highlands Development Corporation
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Thanks,
Maddie

Maddie Florance, Esq.

K J 3800 Howard Hughes Pkwy., 17th Floor | Las Vegas, NV 89169
EMP ONES (P) 702-385-6000 | (F) 702 385-6001 | m.florance@kempijones.com

ATTORNEYS AT Law (profile) (vCard)

This e-mail transmission, and any documents, files, or previous e-mail messages attached to it may contain confidential information
that is legally privileged. If you have received this transmission in error, please immediately notify us by reply e-mail, by forwarding
this to sender, or by telephone at (702) 385-6000, and destroy the original transmission and its attachments without reading or
saving them in any manner. Thank you.

From: Joseph Meservy <JMeservy@Ilvnvlaw.com>

Sent: Tuesday, January 17, 2023 3:33 PM

To: Bradley Schrager <BSchrager@wrslawyers.com>; Maddie Florance <m.florance@kempjones.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>

Subject: [External]RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

I have a variety of matters that | am attending to here. Please be patient. | will be in touch with either
feedback for the draft you sent me or something for all counsel to review as soon as possible.

Thanks,
Joseph R. Meservy, Esq.

Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Bradley Schrager [mailto:BSchrager@wrslawyers.com]
Sent: Tuesday, January 17, 2023 3:03 PM

To: Joseph Meservy <JMeservy@lvnvlaw.com>; Maddie Florance <m.florance @kempjones.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>
Subject: Re: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

So prepare it, who’s stopping you.

From: Joseph Meservy <JMeservy@lvnvlaw.com>

Date: Tuesday, January 17, 2023 at 2:55 PM

To: Bradley Schrager <BSchrager@wrslawyers.com>, Maddie Florance <m.florance@kempjones.com>, Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>, Breanna Switzler <b.switzler@kempjones.com>

Subject: RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

CAUTION: EXTERNAL EMAIL

| have not yet even had a chance to review what Maddie sent. | simply responded telling you that we
intend to prepare an order.
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Joseph R. Meservy, Esq.
Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Joseph Meservy

Sent: Tuesday, January 17, 2023 2:50 PM

To: 'Bradley Schrager' <BSchrager@wrslawyers.com>; Maddie Florance <m.florance@kempjones.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>

Subject: RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

No, that is absolutely not what | mean Brad. And, | am entirely certain that you know it.

Joseph R. Meservy, Esq.
Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Bradley Schrager [mailto:BSchrager@wrslawyers.com]

Sent: Tuesday, January 17, 2023 2:43 PM

To: Joseph Meservy <JMeservy@lvnvlaw.com>; Maddie Florance <m.florance@kempjones.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>

Subject: Re: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

Maddie--I take that to mean Mr. Meservy has no edits or comments on this version of a proposed
order. You are authorized to append our e-signature to this, and to submit it to the Court whenever
you like. Mr. Meservy is free, of course, to submit a competing order at his leisure.

Bradley Scott Schrager

Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP
3773 Howard Hughes Parkway, #590 South

Las Vegas, Nevada 89169

Tel: 702-639-5102

bschrager@wrslawyers.com

From: Joseph Meservy <JMeservy@lvnvlaw.com>

Date: Tuesday, January 17, 2023 at 2:32 PM

To: Maddie Florance <m.florance@kempjones.com>, Bill Pruitt <BPruitt@lvnvlaw.com>

Cc: Bradley Schrager <BSchrager@wrslawyers.com>, Nathanael Rulis <n.rulis@kempjones.com>, Breanna Switzler

<b.switzler@kempjones.com>
Subject: RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

|CAUT|ON: EXTERNAL EMAIL

Hi Maddie,
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Since we were granted (albeit in part) the relief we sought on motion, | believe the Court asked us to
prepare the subject order. That practice would be consistent with DCR 21. | will try and circulate
something to you by Friday for your approval.

Thanks,
Joseph R. Meservy, Esq.

Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Maddie Florance [mailto:m.florance@kempjones.com]

Sent: Tuesday, January 17, 2023 2:05 PM

To: Joseph Meservy <JMeservy@lvnvlaw.com>; Bill Pruitt <BPruitt@Ilvnvlaw.com>

Cc: Bradley Schrager <BSchrager@wrslawyers.com>; Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler
<b.switzler@kempjones.com>

Subject: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

Good Afternoon,

Attached for your review and approval is the Proposed Order Regarding Plaintiffs” Motions to Amend. We plan on filing this
Order on Friday, January 20, 2023.

Thanks,
Maddie
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Michael Kosor, Jr., Plaintiff(s)
Vs.

Southern Highlands Community
Associaition, Defendant(s)

CASE NO: A-20-825485-C

DEPT. NO. Department 7

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 1/23/2023
Bradley Schrager
Dannielle Fresquez
Gregory Kerr
Nina Stone
Jon Jones
Ali Augustine
Nathanael Rulis
Pamela Montgomery
William Pruitt
Joseph Meservy

David Barron

bschrager@wrslawyers.com
dfresquez@wrslawyers.com
gkerr@wrslawyers.com
nstone@wrslawyers.com
r.jones@kempjones.com
a.augustine@kempjones.com
n.rulis@kempjones.com
p.montgomery@kempjones.com
bpruitt@lvnvlaw.com
jmeservy@lvnvlaw.com

dbarron@lvnvlaw.com
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MaryAnn Dillard

Deb Sagert

Lexi Kim

Maddie Florance
Barron Pruitt Law Firm

Breanna Switzler

mdillard@lvnvlaw.com
dsagert@lvnvlaw.com

L. kim@kempjones.com
m.florance@kempjones.com
barronpruittlawfirm@gmail.com

b.switzler@kempjones.com




KEMP JONES, LLP
3800 Howard Hughes Parkway

Seventeenth Floor

Las Vegas, Nevada 89169
(702) 385-6000 « Fax (702) 385-6001

Kic@kempiones.com

N N NN N N N N N = e e e e e e e
o NI N kR WD = DO O 0NN Y R WD = O

Electronically Filed
1/23/2023 3:59 PM
Steven D. Grierson

CLERK OF THE COU
J. Randall Jones, Esq. (#1927) Cﬁ;‘_,& ,g«.u-

jrj@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)
m.florance@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada Case No.: A-20-825485-C
resident; HOWARD CHARLES Dept. No.: 7
MCCARLEY, a Nevada Resident; DOES 1
throughX, inclusive

Plaintiffs, NOTICE OF ENTRY OF ORDER
VS. DENYING PLAINTIFFS’ MOTION TO
AMEND FINDINGS OF FACT UNDER
SOUTHERN HIGHLANDS NRCP 52(B) AND GRANTING IN PART
COMMUNITY ASSOCIATION; PLAINTIFFS’ MOTION TO AMEND
SOUTHERN HIGHLANDS THE FINAL ORDER AND JUDGMENT
DEVELOPMENT CORPORATION; UNDER NRCP 59
DOES I through X, inclusive

Defendants.

TO:  Plaintiffs; and,
TO:  Their respective counsel:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on January 23, 2023,
an Order Denying Plaintiffs’ Motion to Amend Findings of Fact Under NRCP 52(b) and Granting
/1]

/1]
/1]

1

Case Number: A-20-825485-C
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in Part Plaintiffs’ Motion to Amend the Final Order and Judgment Under NRCP 59 was entered

in the above referenced case.

A copy of said Order is attached hereto.

Dated this 23rd day of January 2023.

KEMP JONES, LLP

/s/ Nathanael Rulis

J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S.FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that on the 23rd day of January, 2023, I served a true and correct copy

of the foregoing NOTICE OF ENTRY OF ORDER DENYING PLAINTIFFS’ MOTION

TO AMEND FINDINGS OF FACT UNDER NRCP 52(B) AND GRANTING IN PART

PLAINTIFFS’ MOTION TO AMEND THE FINAL ORDER AND JUDGMENT UNDER

NRCP 59 via the Court’s electronic filing system only, pursuant to the Nevada Electronic Filing

and Conversion Rules, Administrative Order 14-2, to all parties currently on the electronic

service list.

/s/ Ali Lott
An Employee of KEMP JONES, LLP




Kemp JONES, LLP

3800 Howard Hughes Parkway, 17" Floor

Las Vegas, Nevada 89169
Tel. (702) 385-6000 « Fax: (702) 385-6001

kjc@kempjones.com

© 00 ~N oo o b~ W N

N NN N DN N N DN P B R R R Rl R R R e
Lo N o o &~ W N PP O © 00N o 0o b~ W N+ o

ELECTRONICALLY SERVED
1/23/2023 3:32 PM

J. Randall Jones, Esq. (#1927)
jrji@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)
m.florance@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

Electronically Filed
01/23/2023 3:20 PM

DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident;
HOWARD CHARLES MCCARLEY, a
Nevada resident; DOES | through X,
inclusive

Plaintiffs,
VS.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN
HIGHLANDS DEVELOPMENT
CORPORATION; DOES I through X,
inclusive

Defendants.

Case No.: A-20-825485-C
Dept. No.. 266k 7

ORDER DENYING PLAINTIFFS” MOTION
TO AMEND FINDINGS OF FACT UNDER
NRCP 52(B) AND GRANTING IN PART
PLAINTIFFS’ MOTION TO AMEND THE
FINAL ORDER AND JUDGMENT UNDER
NRCP 59

Date of Hearing: Dec. 7, 2022

Time of Hearing:  9:00 a.m.

THIS MATTER having come before the Court on December 7, 2022, with Nathanael Rulis,

Esq. and J. Randall Jones, Esq. appearing on behalf of Defendant Southern Highlands Development

Corporation (“SHDC”), Bradley Schrager, Esq. appearing on behalf of Defendant Southern Highlands

Community Association (“SHCA”), and Joseph Meservy, Esq. appearing on behalf of Plaintiffs

Michael Kosor, Jr. and Howard Charles McCarley (“Plaintiffs”), on Plaintiffs’ Motions to Amend

Finding of Facts under NRCP 52(b) and to Amend Decision and Order and Judgment under NRCP 59

and a Motion to Stay Execution of Judgment Pending Disposition of Motions to Amend Findings of

Fact under NRCP 52(b) and to Amend Decision and Order and Judgment under NRCP 59. The Court

-1-

Case Number: A-20-825485-C
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having reviewed and considered Plaintiffs’ Motions to Amend, SHDC’s and SHCA’s Oppositions, and
Plaintiffs’ Reply; and having heard the arguments of counsel, with good cause appearing, the Court
denies Plaintiffs’ Motion to Amend Finding of Fact under NRCP 52(b), and grants in part Plaintiffs’

Motion to Amend Decision and Order and Judgment under NRCP 59 for the following reasons:

A. PROCEDURAL HISTORY

On September 29, 2022, the Court issued a Decision and Order in the above matter granting
Plaintiffs’ Motion for Voluntary Dismissal, with prejudice, and awarded both SHCA and SHDC
attorneys’ fees and costs pursuant to the pertinent provisions of the CC&Rs discussed in the Decision
and Order.

Plaintiffs filed their Motions to Amend Findings of Fact under NRCP 52(b) and to Amend
Decision and Order and Judgment under NRCP 59 on October 26, 2022. Plaintiffs also filed a Motion
to Stay Execution of Judgment pending disposition of the above Motions to Amend on October 27,
2022. Defendants SHCA and SHDC filed Oppositions to Plaintiffs’ Motions to Amend on November
9, 2022, and Oppositions to Plaintiffs” Motion to Stay on November 10, 2022. On November 30, 2022
Plaintiffs’ filed their Replies in Support of their Motions to Amend and Motion to Stay Execution. On
December 7, 2022, the Court heard oral argument regarding Plaintiffs’ above-referenced Motions

before granting Plaintiffs’ Motion to Stay Execution.

B.  PLAINTIFFS MOTION TO AMEND FINDINGS OF FACT UNDER NRCP
52(b):

With respect to Plaintiffs” Motion to Amend Findings of Fact under NRCP 52(b), Plaintiffs’
request is DENIED, as the Court’s decision to grant a dismissal with prejudice and award attorney fees
for Defendants was proper.

“On a party’s motion filed no later than 28 days after service of written notice of entry of
judgment, the court may amend its findings—or make additional findings—and may amend the
judgment accordingly.” NRCP 52(b). Factual findings will not be set aside unless they are clearly
erroneous or unsupported by substantial evidence. NOLM, LLC v. Cty. of Clark, 120 Nev. 736, 739,
100 P.3d 658, 660-61 (2004).
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Plaintiffs argued that the Court’s final order violated NRCP 41(a)(2) and should be amended to
expressly grant the moving Plaintiffs a reasonable opportunity to refuse the conditional voluntary
dismissal and withdraw their motion. The Court finds that in this case, the Plaintiffs were granted this
opportunity as the Plaintiffs knew what the terms of the voluntary dismissal could have been before the
Court’s September 29, 2022 Decision and Order. Prior to the Court issuing its order, both SHCA and
SHDC responded to Plaintiffs’ Motion for VVoluntary Dismissal with oppositions that set forth the legal
grounds and facts that supported a dismissal with prejudice and, in conjunction therewith,
countermotions for attorney fees. Plaintiffs responded with a reply brief on the issue of a dismissal
with prejudice and an opposition to the countermotions for attorney fees. The hearing on Plaintiffs’
Motion to Voluntarily Withdraw and Defendants SHDC’s and SHCA’s Countermotions for Attorney
Fees was conducted on July 20, 2023, approximately two months prior to the Court’s Decision and
Order. The Court finds that Plaintiffs were sufficiently provided due process or whatever notice NRCP
41(a)(2) might otherwise afford for a dismissal order containing “terms that the court considers proper.”
Therefore, the Court finds that Plaintiffs were afforded a reasonable time to accept the conditions of
dismissal or withdraw their Motion for VVoluntary Dismissal.

As part of their Motions to Amend, Plaintiffs further assert that the Court made an erroneous
finding of fact related to the 2016 NRED Complaint and the 2017 NRED Complaint. Defendants
SHDC and SHCA asserted in their Oppositions to Plaintiffs Motions to Amend that evidence to
substantially support the Court’s factual findings related to the NRED Complaints was included in the
Exhibits attached to Plaintiffs’ Motion to Amend. The Court finds that, in this case, the factual findings
made in the Decision and Order related to the 2016 NRED Complaint and 2017 NRED Complaint are
supported by substantial evidence as detailed in SHCA’s and SHDC’s Oppositions to Plaintiffs’ Motion
to Amend.

For all the foregoing reasons, Plaintiffs” Motion to Amend Findings of Fact under NRCP 52(b)
is DENIED.

111
111
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C. PLAINTIFFS’ MOTION TO AMEND THE FINAL ORDER AND JUDGMENT
UNDER NRCP 59:

With respect to Plaintiffs” Motion to Amend the Final Order and Judgment under NRCP 59,
Plaintiffs’ request is granted in part due to a manifest error, specifically as to the attorney fees and costs
awarded to SHCA.

“An NRCP 59(e) motion to alter or amend a judgment may be appropriate to correct manifest
errors of law or fact, address newly discovered or previously unavailable evidence, prevent manifest
injustice, or address a change in controlling law.” Panorama Towers Condo. Unit Owners’ Ass’n v.
Hallier, 137 Nev. Adv. Op. 67, 498 P.3d 222, 224 (2021) (emphasis added) (citing to AA Primo
Builders, LLC v. Washington, 126 Nev. 578, 582, 245 P.3d 1190, 1193 (2010)).

In their Motion to Amend, Plaintiffs asserted that the fees awarded to SHCA should be reduced
due to the lack of evidentiary basis to support the award as to Gregory P. Kerr, Daniel Bravo, A. Jill
Guingcango, David Stern, Nina Stone, and Kurt Bond. They also argued that the attorney fees awarded
to SHDC should be reduced by $2,352.50 as those fees were incurred prior to the issuance of a
summons in this action.

Plaintiffs’ Motion to Amend the Final Order and Judgment under NRCP 59 is DENIED as to
the attorney fees and costs awarded to SHDC. SHDC’s Judgment will stand as SHDC supported their
attorney fees under the Brunzell! factors. Furthermore, SHDC provided the Court with sufficient
evidence of billing entries, affidavits, and hourly rates for the attorneys that worked on the above matter.
The attorney fees incurred were all directly related to this suit as detailed in SHDC’s Opposition to
Plaintiffs’ Motions to Amend, as the fees were directly related to SHDC’s efforts to intervene in the
current action.

The Court finds that the Motion to Amend the Final Order and Judgment under NRCP 59 is
GRANTED IN PART as it relates to the attorney fees and costs awarded as to SHCA. The Judgment
will be amended in regards to SHCA, as SHCA failed to support the qualities of certain advocates and

the reasonableness of their hourly rates. In its countermotion for fees and costs, SHCA failed to set

1 Brunzell v. Golden Gate National Bank, 85 Nev. 345, 455 P.2d 31 (1969).

-4-
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forth any of the qualities of Daniel Bravo, A. Jill Guingcango, David Stern, Nina Stone, and Kurt Bond
which is required under the first factor of Brunzell. In their Reply, SHCA set forth the qualities of
Gregory P. Kerr, but without any affidavit/declaration or proof of those qualities. Therefore, the Court
finds that the Judgment shall be amended in regards to SHCA only. The attorney fees requested for
Gregory P. Kerr, Daniel Bravo, A. Jill Guingcango, David Stern, Nina Stone, and Kurt Bond will be
reduced from the total original judgment amount of $67,782.44, resulting in a new total judgment
amount of $45,129.94 in favor of SHCA.
CONCLUSION AND ORDER

Based upon the foregoing, and good cause appearing,

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiffs” Motion to Amend
Finding of Facts under NRCP 52(b) is DENIED.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Plaintiffs’ Motion to
Amend Final Judgment under NRCP 59 is GRANTED IN PART and DENIED IN PART. The Motion
iSs GRANTED to the extent that Judgment be amended to reduce the amount of SHCA'’s attorney fees

for a new total Judgment amount in favor of SHCA of $45,129.94.

Iy
Iy
Iy

Iy
Iy
Iy
Iy
Iy
Iy
Iy
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Plaintiffs’ Motion to
Amend Final Judgment under NRCP 59 is DENIED to the extent the motion requested SHDC’s

judgment for its award of attorney fees and costs be amended.

IT IS SO ORDERED.

Respectfully Submitted by:

KEMP JONES, LLP

/s/ Nathanael R. Rulis

J. Randall Jones, Esq. (#1927)

Nathanael R. Rulis, Esq. (#11259)
Madison S. Florance, Esq. (#14229)
KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169

Attorneys for Defendant Southern
Highlands Development Corporation

Dated this 23rd day of January, 2023

Y

D5B ED3 AC38 S8AAD
Michael Villani
District Court

DISTRICT COURT JUDGE

For Judge Linda Marie Bell

Approved as to form and content by:
DATED this 20th day of January, 2023.
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABIN, LLP

/s/ Bradley Schrager

Gregory Kerr, Esg. (#10383)
Bradley Schrager, Esq. (#10217)
3773 Howard Hughes Parkway
Suite 590 South

Las Vegas, NV 89169

BARRON & PRUITT, LLP

Circulated / Competing Order
William H. Pruitt, Esq. (#6783)
Joseph Meservy, Esq. (#14088)
3890 West Ann Road

North Las Vegas, NV 89031




From: Maddie Florance

To: "Joseph Meservy"; Bradley Schrager; Bill Pruitt

Cc: Nathanael Rulis; Breanna Switzler; Ali Lott

Subject: RE: [External]RE: [External]RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs" Motions to Amend
Date: Friday, January 20, 2023 5:47:38 PM

Attachments: image001.png

Proposed Order re Plaintiffs Motions to Amend.docx

Joseph,

We have changed the hearing date and altered the language on page 2 to read “On September 29, 2022, the Court issued a
Decision and Order in the above matter granting Plaintiffs’ Motion for Voluntary Dismissal, with prejudice, and awarded both
SHCA and SHDC attorneys’ fees and costs pursuant to the pertinent provisions of the CC&Rs discussed in the Decision and
Order.” In order to comply with EDCR 7.21, and since it is already past 5:30 p.m., we are submitting the attached order (which
closely mirrors the Court’s minute order). The rule only requires the order be submitted — not signed - within 14 days.
Regardless, it is our understanding that a senior judge is available to review and sign orders. If you choose to submit a
competing order please feel free to do so.

Thanks,
Maddie

From: Joseph Meservy <JMeservy@Ivnvlaw.com>

Sent: Friday, January 20, 2023 4:49 PM

To: Maddie Florance <m.florance@kempjones.com>; Bradley Schrager <BSchrager@wrslawyers.com>; Bill Pruitt
<BPruitt@Ilvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>; Ali Lott
<a.lott@kempjones.com>

Subject: [External]RE: [External]RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

Maddie:

I am currently working on it. With all due respect, to my knowledge there is no judge in that department
capable of signing off on this order yet anyway. But, to begin, the hearing date listed is the wrong year.
Also, the procedural history section on pg. 2 describes an all caps “Voluntary Motion with Prejudice” as
though that was the name of the motion, which it was not. More to come...

Sincerely,
Joseph R. Meservy, Esq.

Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Maddie Florance [mailto:m.florance@kempjones.com)]

Sent: Friday, January 20, 2023 3:10 PM

To: Joseph Meservy <JMeservy@|vnvlaw.com>; Bradley Schrager <BSchrager@wrslawyers.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>; Ali Lott

<a.lott@kempjones.com>
Subject: RE: [External]RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

Good Afternoon,

I am following up regarding my email sent on January 17, 2023, regarding the Proposed Order, which is due today per EJDCR
7.21. | have attached the order again for convenience. We will be submitting the order today at 5:00 p.m. If we do not receive
your comments before then we will file our order as is and you may submit a competing order.



Thanks,
Maddie

Maddie Florance, Esq.

K J 3800 Howard Hughes Pkwy., 17th Floor | Las Vegas, NV 89169
EMP ONES (P) 702-385-6000 | (F) 702 385-6001 | m.florance@kempijones.com

ATTORNEYS AT Law (profile) (vCard)

This e-mail transmission, and any documents, files, or previous e-mail messages attached to it may contain confidential information
that is legally privileged. If you have received this transmission in error, please immediately notify us by reply e-mail, by forwarding
this to sender, or by telephone at (702) 385-6000, and destroy the original transmission and its attachments without reading or
saving them in any manner. Thank you.

From: Joseph Meservy <JMeservy@Ilvnvlaw.com>

Sent: Tuesday, January 17, 2023 3:33 PM

To: Bradley Schrager <BSchrager@wrslawyers.com>; Maddie Florance <m.florance@kempjones.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>

Subject: [External]RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

I have a variety of matters that | am attending to here. Please be patient. | will be in touch with either
feedback for the draft you sent me or something for all counsel to review as soon as possible.

Thanks,
Joseph R. Meservy, Esq.

Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Bradley Schrager [mailto:BSchrager@wrslawyers.com]
Sent: Tuesday, January 17, 2023 3:03 PM

To: Joseph Meservy <JMeservy@lvnvlaw.com>; Maddie Florance <m.florance @kempjones.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>
Subject: Re: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

So prepare it, who’s stopping you.

From: Joseph Meservy <JMeservy@lvnvlaw.com>

Date: Tuesday, January 17, 2023 at 2:55 PM

To: Bradley Schrager <BSchrager@wrslawyers.com>, Maddie Florance <m.florance@kempjones.com>, Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>, Breanna Switzler <b.switzler@kempjones.com>

Subject: RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

CAUTION: EXTERNAL EMAIL

| have not yet even had a chance to review what Maddie sent. | simply responded telling you that we
intend to prepare an order.



Joseph R. Meservy, Esq.
Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Joseph Meservy

Sent: Tuesday, January 17, 2023 2:50 PM

To: 'Bradley Schrager' <BSchrager@wrslawyers.com>; Maddie Florance <m.florance@kempjones.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>

Subject: RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

No, that is absolutely not what | mean Brad. And, | am entirely certain that you know it.

Joseph R. Meservy, Esq.
Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Bradley Schrager [mailto:BSchrager@wrslawyers.com]

Sent: Tuesday, January 17, 2023 2:43 PM

To: Joseph Meservy <JMeservy@lvnvlaw.com>; Maddie Florance <m.florance@kempjones.com>; Bill Pruitt
<BPruitt@lvnvlaw.com>

Cc: Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler <b.switzler@kempjones.com>

Subject: Re: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

Maddie--I take that to mean Mr. Meservy has no edits or comments on this version of a proposed
order. You are authorized to append our e-signature to this, and to submit it to the Court whenever
you like. Mr. Meservy is free, of course, to submit a competing order at his leisure.

Bradley Scott Schrager

Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP
3773 Howard Hughes Parkway, #590 South

Las Vegas, Nevada 89169

Tel: 702-639-5102

bschrager@wrslawyers.com

From: Joseph Meservy <JMeservy@lvnvlaw.com>

Date: Tuesday, January 17, 2023 at 2:32 PM

To: Maddie Florance <m.florance@kempjones.com>, Bill Pruitt <BPruitt@lvnvlaw.com>

Cc: Bradley Schrager <BSchrager@wrslawyers.com>, Nathanael Rulis <n.rulis@kempjones.com>, Breanna Switzler

<b.switzler@kempjones.com>
Subject: RE: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

|CAUT|ON: EXTERNAL EMAIL

Hi Maddie,



Since we were granted (albeit in part) the relief we sought on motion, | believe the Court asked us to
prepare the subject order. That practice would be consistent with DCR 21. | will try and circulate
something to you by Friday for your approval.

Thanks,
Joseph R. Meservy, Esq.

Barron & Pruitt, LLP

LAWYERS

This transmission and any attached files are privileged, confidential or otherwise the exclusive property of the intended recipient or the law firm of Barron &
Pruitt, LLP. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is strictly prohibited. If you have received this transmission in error, please contact us immediately by e-mail by hitting reply or telephone
(702) 870-3940 and promptly destroy the original transmission and its attachments.

From: Maddie Florance [mailto:m.florance@kempjones.com]

Sent: Tuesday, January 17, 2023 2:05 PM

To: Joseph Meservy <JMeservy@lvnvlaw.com>; Bill Pruitt <BPruitt@Ilvnvlaw.com>

Cc: Bradley Schrager <BSchrager@wrslawyers.com>; Nathanael Rulis <n.rulis@kempjones.com>; Breanna Switzler
<b.switzler@kempjones.com>

Subject: Kosor v. SHCA; Proposed Order Regarding Plaintiffs' Motions to Amend

Good Afternoon,

Attached for your review and approval is the Proposed Order Regarding Plaintiffs” Motions to Amend. We plan on filing this
Order on Friday, January 20, 2023.

Thanks,
Maddie
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Michael Kosor, Jr., Plaintiff(s)
Vs.

Southern Highlands Community
Associaition, Defendant(s)

CASE NO: A-20-825485-C

DEPT. NO. Department 7

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 1/23/2023
Bradley Schrager
Dannielle Fresquez
Gregory Kerr
Nina Stone
Jon Jones
Ali Augustine
Nathanael Rulis
Pamela Montgomery
William Pruitt
Joseph Meservy

David Barron

bschrager@wrslawyers.com
dfresquez@wrslawyers.com
gkerr@wrslawyers.com
nstone@wrslawyers.com
r.jones@kempjones.com
a.augustine@kempjones.com
n.rulis@kempjones.com
p.montgomery@kempjones.com
bpruitt@lvnvlaw.com
jmeservy@lvnvlaw.com

dbarron@lvnvlaw.com
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MaryAnn Dillard

Deb Sagert

Lexi Kim
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A-20-825485-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Real Property COURT MINUTES December 15, 2020

A-20-825485-C Michael Kosor, Jr., Plaintiff(s)
Vs.
Southern Highlands Community Associaition, Defendant(s)

December 15,2020  10:30 AM All Pending Motions
HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK:

RECORDER: Vanessa Medina

REPORTER:
PARTIES
PRESENT: Pruitt, William H. Attorney
Schrager, Bradley S. Attorney
JOURNAL ENTRIES

- TRO/PRELIMINARY INJUNCTION HEARING ON ORDER SHORTENING TIME.. MOTION TO
DISMISS

All parties present via BlueJeans video conferencing.

Colloquy regarding which matter to hear first. Court confirmed the Preliminary Injunction was
intended to keep the election from occurring on December 3, 2020. Arguments by counsel that the
request for Preliminary Injunction was still relevant after December 3, 2020. Mr. Pruitt took the
position that the injunction was intended to stay additional Board decisions involved in the election
and there were still seats remaining in an unelected capacity. Mr. Schrager took the position that a
necessary party was not present and the Preliminary Injunction only referenced the December 3, 2020
election. Mr, Schrager argued if the Plaintiff was requesting any further relief they could file another
motion. Court advised the Rule 19 Motion should be heard first. Arguments by counsel regarding
whether the Declarant was a necessary party. Argument by Mr. Schrager that this should be a suit
against the Declarant rather than the Homeowners Association and the Plaintiff had not established
that the period of Declarant control had expired. Mr. Pruitt took the position that the Declarant had
not intervened and the Declarant self terminated by applicable statutory interest. Court finds that
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A-20-825485-C

whether or not Declarant control was self terminated was a disputed issue of fact. COURT
ORDERED, Motion to Dismiss DENIED. COURT FURTHER ORDERED Plaintiff to add the
Declarant. Mr. Pruitt advised he would amend the complaint to bring in the Declarant. As for the
Preliminary Injunction, Court advised the Court believed the request was submitted to stop the
December 3, 2020 election. Therefore, COURT ORDERED the Preliminary Injunction MOOT. Court
DIRECTED Mr Schrager to prepare the Order; opposing counsel to review as to form and content.
COURT FURTHER ORDERED, matter SET for a Status Check on the submission of said Order. Court
advised should the Order be received before the hearing, the same would be vacated.

01/20/21 9:00 AM STATUS CHECK: SUBMISSION/FILING OF ORDER
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A-20-825485-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Real Property COURT MINUTES May 27, 2021

A-20-825485-C Michael Kosor, Jr., Plaintiff(s)
Vs.
Southern Highlands Community Associaition, Defendant(s)

May 27, 2021 10:30 AM All Pending Motions
HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Lauren Kidd

RECORDER: Vanessa Medina

REPORTER:
PARTIES
PRESENT: Meservy, Joseph R. Attorney
Rulis, Nathanael R., ESQ Attorney
Schrager, Bradley S. Attorney
JOURNAL ENTRIES

- DEFENDANT SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION'S MOTION TO
DISMISS PLAINTIFFS' AMENDED COMPLAINT REQUESTING INJUNCTIVE AND
DECLARATORY RELIEF DEFENDANT SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION'S JOINDER TO DEFENDANT SOUTHERN HIGHLANDS DEVELOPMENT
CORPORATION'S MOTION TO DISMISS PLAINTIFFS AMENDED COMPLAINT

Mr. Rulis advised the two main issues were issue preclusion and exhaustion of administrative
remedies. Mr. Rulis advised Mr. Kosor previously filed a lawsuit against the Nevada Real Estate
Division and in that lawsuit he specifically requested the exact same relief that was being requested
in the instant case. Mr. Rulis advised the specific matter was litigated and previously decided on the
merits by Judge Jones. Mr. Rulis argued the claims in this case were precluded because of the prior
litigation and Plaintiff's wanted to attack Judge Jones' order, they should seek remedy with an appeal
rather than file a new case. As to claims of new facts and new issues that had arisen in the last year;
Mr. Rulis the issues should be brought before the Nevada Real Estate Division (NRED). Mr. Rulis
noted Mr. Kosor had a complaint pending with NRED about the Declarant control period and Mr.
Kosor should exhaust the complaint in front of NRED before brining claims before the Court. Court
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A-20-825485-C

inquired as to whether the Association was a party to the case before Judge Jones. Mr. Meservy
advised the Association was not a party in that case and the only party was the Nevada Real Estate
Division. Court advised the sum of the issues were the same but the Court did not believe the Court
could find issue preclusion if the parties were different. Mr Rulis suggested the Court could find
issue preclusion because the parties were adequately represented in the same matter. Argument by
Mr. Meservy that there was an issue of privity here and the law stated to have privity there had to be
a certain legal relationship. Mr. Meservy advised there were new outside issues in this lawsuit and
this Court had original jurisdiction over the issues. Mr. Meservy argued the statute did not give
NRED exclusive jurisdiction, rather NRED had limited jurisdiction for the purposes of investigating.
Mr. Schrager noted he joined Defendant's motion and would reiterate the argument he made several
months ago when Court Ordered the declarant be brought in. Mr. Schrager indicated he was unsure
why the Association was brought into this case. Mr. Schrager argued the only real request for relief
with regard to the Association was a breach of fiduciary duty claim which was barred by the statute
of limitations. Mr. Schrager requested the Association be dismissed outright from this matter on
those particular grounds. Mr. Meservy advised part of the relief Plaintiff was seeking was injunctive
relief because the Association had a statutory duty, after the automatic termination of a control
period, to hold election and they were not doing that. Colloquy about prior elections. COURT
ORDERED, matter taken UNDER ADVISEMENT. Colloquy regarding the Plaintiff offering a
document that shows the denial of an NRED claim. All parties viewed the document and a copy was
given to the Court for further review. Order to be issued by the Court within approximately 2 weeks.
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A-20-825485-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Real Property COURT MINUTES September 30, 2021

A-20-825485-C Michael Kosor, Jr., Plaintiff(s)
Vs.
Southern Highlands Community Associaition, Defendant(s)

September 30,2021 1:00 PM Mandatory Rule 16
Conference
HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A

COURT CLERK: Lauren Kidd
RECORDER:
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Present via Teleconference:
Joseph Meservy, Esq.
Nathanael Rulis, Esq.
Gregory Kerr. Esq.

The Court reviewed the discovery deadlines set forth in the Case Conference Report filed in this
matter and inquired of Counsel whether the dates were agreeable to all parties. Counsel stated their
agreement to the deadlines. The Court thereafter adopted the discovery deadlines stated in the CCR
on file, and scheduled trial, accordingly.

A Status Check: Settlement/Trial Setting is set for DECEMBER 1, 2021, at 9:00 AM.

Final Day to Amend Pleadings/Add Parties: 01/07/2022
Initial Expert Disclosure Deadline: 01/07/2022

Rebuttal Expert Disclosure Deadline: 02/07/2022

Final Day to Complete Discovery: 04/07/2022

Deadline for filing Dispositive Motion: 05/09/2022
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This JURY TRIAL shall be set on the AUGUST 1, 2022, 5-week stack. A Scheduling Order and Order
Setting Civil Non-Jury Trial to follow.
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A-20-825485-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Real Property COURT MINUTES January 18, 2022

A-20-825485-C Michael Kosor, Jr., Plaintiff(s)
Vs.
Southern Highlands Community Associaition, Defendant(s)

January 18, 2022 3:00 AM Minute Order

HEARD BY: Wiese, Jerry A. COURTROOM: Chambers
COURT CLERK: Lauren Kidd

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- The above-referenced matter is scheduled for a Status Check on 1/19/22, at 9:00AM. The Court has
reviewed the Joint Case Status Report filed in this matter on 1/5/22 and notes the current Discovery
Cut-Off is 4/7/22, pursuant to the Scheduling Order and Order Setting Civil Bench Trial filed in this
matter on 10/8/21.

The parties appear to be engaged in discovery, and request an extension of the deadlines. Despite the
request to extend the discovery deadline, the parties state they are still "on track" for the trial date.
The Court notes the Bench Trial is currently scheduled on the 8/1/22, 5-week stack, with a Pretrial
Conference scheduled on7/6/22 at 9AM.

The Court notes that the parties submitted a Stipulation and Order for Extension of Discovery
Deadlines. Based on the representations of counsel therein, and because counsel does not seek to
continue the trial date, the Court will execute the Stipulation and Order for Extension of Discovery
Deadlines submitted. An Amended Order Setting Bench Trial will not issue.

The parties have provided the Court with the status requested.

Based upon the foregoing, and good cause appearing,
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IT IS HEREBY ORDERED that the Status Check scheduled to take place on1/19/22 at 9:00AM will be
taken off calendar. Consequently, there is no need for any parties or attorneys to appear.

The parties are instructed to contact the Department 30 JEA, Angela McBride, a
mcbridea@clarkcountycourts.us should they be interested in scheduling a Judicial Settlement
Conference through the Dept. 30 settlement conference program.

The Trial date of 8/1/22 shall STAND.

CLERK'S NOTE: A copy of the above minute order was distributed to all parties 1-18-22./ /1k
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A-20-825485-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Real Property COURT MINUTES June 08, 2022

A-20-825485-C Michael Kosor, Jr., Plaintiff(s)
Vs.
Southern Highlands Community Associaition, Defendant(s)

June 08, 2022 9:00 AM Motion to Continue
HEARD BY: Wiese, Jerry A.; Crockett, Jim COURTROOM: RJC Courtroom 14A
COURT CLERK: Chris Harrington

RECORDER: Vanessa Medina

REPORTER:
PARTIES
PRESENT: Kerr, Gregory P. Attorney
Levine, Madison S. Attorney
Meservy, Joseph R. Attorney
JOURNAL ENTRIES

- Court noted opposition was filed past the due date and the Court could not considered an
opposition violating an order on shortening time however, was aware of the content of the opposition
and did not find the motion to continue to be prejudicial. COURT STATED FINDINGS AND
ORDERED, Motion GRANTED. COURT FURTHER ORDERED, Briefing Schedule SET as follows:
Opposition due by 06/20/22, Reply due by 06/30/22, and matter SET for hearing.

07/20/22 9:00 AM

CLERK'S NOTE: Minute Order prepared via listening to JAVS recording. /og 6/29/2022.

PRINT DATE:  02/22/2023 Page 9 of 13 Minutes Date: ~ December 15, 2020



A-20-825485-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Real Property COURT MINUTES July 20, 2022

A-20-825485-C Michael Kosor, Jr., Plaintiff(s)
Vs.
Southern Highlands Community Associaition, Defendant(s)

July 20, 2022 9:00 AM All Pending Motions
HEARD BY: Bell, Linda Marie COURTROOM: RJC Courtroom 05B
COURT CLERK: Odalys Garcia

RECORDER: Kimberly Estala

REPORTER:
PARTIES
PRESENT: Jones, Jon Randall Attorney
Pruitt, William H. Attorney
Schrager, Bradley S. Attorney
JOURNAL ENTRIES

- DEFENDANT SOUTHERN HIGHLANDS COMMUNITY ASSOCIATIONS 1) LIMITED
OPPOSITION TO PLAINTIFFS MOTION TO DISMISS; 2) PARTIAL JOINDER TO CO-DEFENDANT
SHDCS LIMITED OPPOSITION TO MOTION TO DISMISS AND 3) COUNTERMOTION FOR FEES
AND COSTS...PLAINTIFFS' MOTION FOR VOLUNTARILY DISMISSAL WITHOUT PREJUDICE
PURSUANT TO NRCP 41(A)(2) ON ORDER SHORTING TIME... DEFENDANT SOUTHERN
HIGHLANDS DEVELOPMENT CORPORATION'S LIMITED OPPOSITION TO PLAINTIFFS'
MOTION FOR VOLUNTARILY DISMISSAL WITHOUT PREJUDICE PURSUANT TO NRCP
41(A)(2) AND COUNTER-MOTION FOR FEES AND COSTS.

Upon Court's inquiry, Mr. Pruitt advised this was an on going issue and noted the request for fees
was inappropriate because the law suit was brought in good faith and there was no prejudice.
Colloquy regarding fees and costs. Mr. Jones advised there is a legal bases and they are a prevailing
party and had won a motion for summary judgment. Colloquy regarding legal bases. COURT
STATED its FINDINGS and ORDERED, WRITTEN DECISION TO ISSUE.
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A-20-825485-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Real Property COURT MINUTES September 19, 2022

A-20-825485-C Michael Kosor, Jr., Plaintiff(s)
Vs.
Southern Highlands Community Associaition, Defendant(s)

September 19, 2022  3:00 AM Minute Order

HEARD BY: Bell, Linda Marie COURTROOM: Chambers
COURT CLERK: Reina Villatoro

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- A status check for a decision in the above matter is on September 21, 2022. The Court has rendered a
decision on the parties motions awaiting filing. Therefore, the September 21, 2022 status check is

VACATED.

CLERK'S NOTE: This Minute Order was electronically served by Courtroom Clerk, Reina Villatoro,
to all registered parties for Odyssey File & Serve. /rgv 09/19/22
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A-20-825485-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Real Property COURT MINUTES January 06, 2023

A-20-825485-C Michael Kosor, Jr., Plaintiff(s)
Vs.
Southern Highlands Community Associaition, Defendant(s)

January 06, 2023 9:45 AM Minute Order Minute Order Re:
Decision
HEARD BY: Bell, Linda Marie COURTROOM: Chambers

COURT CLERK: April Watkins
RECORDER:
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- On September 29, 2022, the Court issued a Decision and Order in the above matter granting
Plaintiffs Voluntary Dismissal with prejudice, and awarded both SHCA and SHDC attorney fees and
costs pursuant to the pertinent provisions of the CC&Rs discussed in the decision and order.
Plaintiffs filed their Motions to Amend Findings of Fact under NRCP 52(b) and to Amend Decision
and Order and Judgment under NRCP 59 on October 26, 2022. Plaintiffs also filed a Motion to Stay
execution of Judgment pending disposition of the above Motions to Amend on October 27, 2022.
SHCA and SHDC filed an Opposition to Plaintiffs Motions to Amend on November 9, 2022, and an
Opposition to Plaintiffs Motion to Stay on November 10, 2022. On December 7, 2022, the Court heard
oral argument regarding Plaintiffs above Motions before granting Plaintiffs Motion to Stay. After
review of the moving papers and oral argument of the parties, the Court denies Plaintiffs Motion to
Amend Findings of Fact under NRCP 52(b), and grants in part Plaintiffs Motion to Amend Decision
and Order and Judgment under NRCP 59.

In Regards to Plaintiffs Motion to Amend Findings of Fact under NRCP 52(b), The Court s decision
to grant a dismissal with prejudice and award attorney fees for defendants was proper. Plaintiffs
argue that the Court s final order violates NRCP 41(a)(2) and should be amended to expressly grant
the moving Plaintiffs a reasonable opportunity to refuse the conditional voluntary dismissal and
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withdraw their motion. In this case, Plaintiff s knew what the terms of the voluntary dismissal could
have been prior to the Court s Decision and Order. Both SHCA and SHDC responded to Plaintiffs
motion for voluntary dismissal with an opposition that set forth the legal grounds and facts that
supported a dismissal with prejudice and, in conjunction therewith, a countermotion for attorneys
fees. Plaintiffs responded with a reply brief on the issue of a dismissal with prejudice and an
opposition to the countermotion for attorney fees. Whatever due process or notice NRCP 41 (a)(2)
would afford Plaintiffs of a dismissal order containing other terms was more than sufficiently
provided. Therefore, Plaintiffs were afforded a reasonable time to accept the conditions of dismissal
or withdraw their motion for voluntary dismissal. Plaintiffs further assert that the Court made an
erroneous finding of fact related to the 2016 NRED Complaint and the 2017 NRED Complaint. In this
case, the factual findings made in the decision and order relating to the 2016 and 2017 NRED
complaints are supported by substantial evidence as detailed in SHCA and SHDC s Opposition to
Plaintiffs Motion to Amend. Therefore, Plaintiffs Motion to Amend Findings of Fact under NRCP
52(b) is denied.

With respect to Plaintiffs Motion to amend the final order and judgment under NRCP 59, Plaintiffs
request is granted in part due to a manifest error. an NRCP 59(e) motion to alter or amend judgment
may be appropriate to correct manifest errors of law or fact, address newly discovered or previously
unavailable evidence, prevent manifest injustice, or address a change in controlling law. SHDC s
Judgment will stand as SHDC supported their attorney fees under the Brunzell factors. Furthermore,
SHDC provided the Court with sufficient evidence of billing entries, affidavits, and hourly rates for
the attorneys that worked on the above matter. However, the Judgment will be amended in regards
to SHCA, as SHCA failed to support the qualities of certain alleged advocates and the reasonableness
of their hourly rates. In its countermotion for fees and costs, SHCA failed to set forth any of the
qualities of Daniel Bravo, A. Jill Guingcango, David stern, Nina Stone, and Kurt Bond which is
required under the first factor of Brunzell. In their reply, SHCA did set forth the qualities of Gregory
P. Kerr, but without any affidavit/declaration or proof of those qualities. Therefore, Judgment shall
be amended in regards to SHCA. The attorney fees requested for Gregory P. Kerr, Daniel Bravo, A.
Jill Guingcango, David Stern, Nina Stone, and Kurt Bond will be reduced from the total judgment
amount of $67,782.44. Counsel to prepare the order.

CLERK S NOTE: This Minute Order was electronically served by Courtroom Clerk, April Watkins,
to all registered parties for Odyssey File & serve. aw
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Certification of Copy

State of Nevada } ss
County of Clark '

I, Steven D. Grierson, the Clerk of the Court of the Eighth Judicial District Court, Clark County, State of
Nevada, does hereby certify that the foregoing is a true, full and correct copy of the hereinafter stated
original document(s):

AMENDED NOTICE OF APPEAL; DISTRICT COURT DOCKET ENTRIES;
CIVIL COVER SHEET; DECISION AND ORDER; NOTICE OF ENTRY OF ORDER; JUDGMENT;
NOTICE OF ENTRY OF JUDGMENT; JUDGMENT; NOTICE OF ENTRY OF JUDGMENT; ORDER
DENYING PLAINTIFFS' MOTION TO AMEND FINDINGS OF FACT UNDER NRCP 52(B) AND
GRANTING IN PART PLAINTIFFS' MOTION TO AMEND THE FINAL ORDER AND JUDGMENT
UNDER NRCP 59; NOTICE OF ENTRY OF ORDER DENYING PLAINTIFFS' MOTION TO AMEND
FINDINGS OF FACT UNDER NRCP 52(B) AND GRANTING IN PART PLAINTIFFS' MOTION TO
AMEND THE FINAL ORDER AND JUDGMENT UNDER NRCP 59; DISTRICT COURT MINUTES

MICHAEL KOSOR, JR; HOWARD CHARLES
MCCARLEY, Case No: A-20-825485-C

Plaintiff(s), Dept No: VII
VS.
SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 22 day of February 2023.

Steven D. Grierson, Clerk of the Court

Mm\)v%

Heather Ungermann, Deputy Clerk




EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3% FI.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator

February 22, 2023

Elizabeth A. Brown

Clerk of the Court

201 South Carson Street, Suite 201

Carson City, Nevada 89701-4702
RE: MICHAEL KOSOR, JR; HOWARD CHARLES MCCARLEY vs. SOUTHERN HIGHLANDS
COMMUNITY ASSOCIATION; SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION

D.C. CASE: A-20-825485-C
Dear Ms. Brown:

Please find enclosed a Notice of Appeal packet, filed Febuary 22, 2023. Due to extenuating circumstances
minutes from the date(s) listed below have not been included:

December 7, 2022

We do not currently have a time frame for when these minutes will be available.

If you have any questions regarding this matter, please contact me at (702) 671-0512.

Sincerely,
STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Heather Ungermann
Heather Ungermann, Deputy Clerk
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