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2 Second Amended Complaint 10/07/21 1 25–43 



 
16 

 

74 Second Supplemental Appendix of Exhibits 
to Motion to Seal Certain Confidential 
Trial Exhibits (FILED UNDER SEAL) 

01/05/22 30 
31 

7211–7317 
7318–7402 

22 Special Verdict Form 11/29/21 12 2941–2952 

23 Special Verdict Form 12/07/21 12 2953–2955 

53 Supplement to Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (FILED 
UNDER SEAL) 

12/08/21 17 3978–3995 

8 Supplement to Defendants’ Objection to 
Media Requests 

10/31/21 1 84–104 

55 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 1 of 18 (FILED UNDER 
SEAL) 

12/24/21 18 
 

4091–4192 
 

56 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 2 of 18 (FILED UNDER 
SEAL) 

12/24/21 18 
19 

 

4193–4317 
4318–4386 

57 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 3 of 18 (FILED UNDER 
SEAL) 

12/24/21 19 
20 

4387–4567 
4568–4644 

58 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 4 of 18 (FILED UNDER 
SEAL) 

12/24/21 20 
21 

4645–4817 
4818–4840 

59 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 5 of 18 (FILED UNDER 
SEAL) 

12/24/21 21 4841–4986 
 

60 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 6 of 18 (FILED UNDER 

12/24/21 21 
22 

4987–5067 
5068–5121 
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SEAL) 
61 Supplemental Appendix of Exhibits to 

Motion to Seal Certain Confidential Trial 
Exhibits – Volume 7 of 18 (FILED UNDER 
SEAL) 

12/24/21 22 
 

5122–5286 

62 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 8 of 18 (FILED UNDER 
SEAL) 

12/24/21 22 
23 

5287–5317 
5318–5429 

63 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 9 of 18 (FILED UNDER 
SEAL) 

12/24/21 23 
24 

5430–5567 
5568–5629 

64 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 10 of 18 (FILED 
UNDER SEAL) 

12/24/21 24 
 

5630–5809 

65 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 11 of 18 (FILED 
UNDER SEAL) 

12/24/21 24 
25 

5810–5817 
5818–5953 

66 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 12 of 18 (FILED 
UNDER SEAL) 

12/24/21 25 
26 

5954–6067 
6068–6199 

67 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 13 of 18 (FILED 
UNDER SEAL) 

12/24/21 26 
27 

6200–6317 
6318–6418 

68 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 14 of 18 (FILED 
UNDER SEAL) 

12/24/21 27 
28 

6419–6567 
6568–6579 

69 Supplemental Appendix of Exhibits to 12/24/21 28 6580–6737 
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Motion to Seal Certain Confidential Trial 
Exhibits – Volume 15 of 18 (FILED 
UNDER SEAL) 

 

70 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 16 of 18 (FILED 
UNDER SEAL) 

12/24/21 28 
29 

6738–6817 
6818–6854 

71 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 17 of 18 (FILED 
UNDER SEAL) 

12/24/21 29 
 

6855–7024 

72 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 18 of 18 (FILED 
UNDER SEAL) 

12/24/21 29 
30 

7025–7067 
7068–7160 

82 Transcript of Hearing Regarding Unsealing 
Record (FILED UNDER SEAL) 

10/05/22 33 7825–7845 

75 Transcript of Proceedings Re: Motions 
(FILED UNDER SEAL) 

01/12/22 31 7403–7498 

76 Transcript of Proceedings Re: Motions 
(FILED UNDER SEAL) 

01/20/22 31 7499–7552 

77 Transcript of Proceedings Re: Motions 
(FILED UNDER SEAL) 

01/27/22 31 7553–7563 

79 Transcript of Proceedings Re: Motions 
Hearing (FILED UNDER SEAL) 

02/10/22 32 7575–7695 

80 Transcript of Proceedings Re: Motions 
Hearing (FILED UNDER SEAL) 

02/16/22 32 7696–7789 

83 Transcript of Status Check (FILED 
UNDER SEAL) 

10/06/22 33 7846–7855 

98 Transcript of Status Check (FILED 
UNDER SEAL) 

10/11/22 46 11,150–11,160 
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database from FAIR Health. 

Q And does UnitedHealthcare rely on FAIR Health data for any 

other out-of-network program it offers? 

A No. 

Q When did UnitedHealthcare first introduce the physician R&C 

program? 

A I don't remember, but I believe it was early 2000s. 

Q Does UnitedHealthcare still to this day offer clients the 

physician R&C program? 

A It is still available. 

Q And so are there any clients that still choose the physician 

R&C program today? 

A I would believe there's still clients. 

Q Would you characterize this program as a popular program 

among your clients? 

A A what? 

Q Popular? 

A It is losing popularity. 

MR. ZAVITSANOS:  Your Honor, objection.  Foundation.  

Covering the issue we talked about earlier. 

THE COURT:  Sustained.  The objection is sustained. 

MR. BLALACK:  Thank you, Your Honor. 

MR. ZAVITSANOS:  Move to strike, Your Honor. 

THE COURT:  The Court will disregard the last question and 

answer.  Well, the jury will disregard the last question and answer. 
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BY MR. BLALACK:   

Q Sir, let me ask you this, do you see the column to the right -- 

if you could pull that down -- where it says applies to non-party claims 

paid at ONN benefit level that did not achieve a discount under shared 

savings?  Do you see that? 

A I do. 

Q That ONN benefit level, could you again remind the jury what 

that is? 

A So again, my arm's going to get tired, but left-hand side is 

the in-network benefit level, no choice.  Out-of-network benefit level is 

when you have a choice.  You've made a decision to go out-of-network. 

Q So for purposes of our case we're having a discussion about 

here, which is out-of-network emergency room client, does the 

physician, R&C program, ever apply to an out-of-network emergency 

room client? 

A No, it did not. 

Q So all of the questioning that we had with you and Mr. 

Zavitsanos over the last week relating to the physician R&C program 

involved a claim that does not apply to out-of-network emergency room 

services, correct? 

A That is correct. 

Q Now, the slide says the physician R&C prices claim using 

FAIR Health bill charges database that's down in that blue box. 

A I see that. 

Q And how does that actually work?  How does it price claim 
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based on the FAIR Health benchmark database? 

A So we buy subscription from FAIR Health, much like our 

competitors; they give us the charge database file, and then that's loaded 

into our system for administration. 

Q And you say a charged database, and that's what it says 

down at the bottom, FAIR Health that is charged base.  What are you 

trying -- what is the company you maintain that sets FAIR that is charged 

base? 

A It's what the provider sets as their bill charges. 

Q So going back to the Data iSight methodology and program 

you use for outlier cost management, is that also a charge base data 

source? 

A It is not. 

Q What is it based on? 

A It's based on, as MultiPlan is presented to us, kind of a cost 

plus database based on geographic location.  So they'll look at the cost, 

like in a certain market, maybe costs are more expensive than many -- 

Q Does it use charges? 

A No, it does not. 

Q Does it rely on claims -- paid claims as opposed to charges? 

A It looks -- paid claims is one of the components, yes. 

Q Okay.  So is that the difference between the FAIR Health data 

source and the Data iSight database? 

A Yes. 

MR. ZAVITSANOS:  Objection, Your Honor.  Again, 
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foundation.  I think he --  

THE COURT:  Can you lay some more foundation for that? 

BY MR. BLALACK:   

Q Are you familiar, sir, based on operating these two programs 

with the data sources of the two vendors that you utilized for these two 

programs? 

A Yes, I am. 

Q How did you become familiar with it? 

A I do -- I have a contract with both. 

Q And have you received briefing from both on what the data 

sources they use for the program? 

A Yes, I do. 

Q Are they presented to you on that? 

A Yes, they do, and I talk -- I have talked to them during -- 

Q Is that something about what you have personal knowledge? 

A Yes. 

MR. BLALACK:  Your Honor, I think I've laid sufficient 

foundation. 

MR. ZAVITSANOS:  Your Honor, permission to voir dire on 

how Data iSight works, which I think is what the question is. 

MR. BLALACK:  Your Honor, he just spent a week voir diring. 

THE COURT:  I'm going to overrule that.  You can address it 

on your redirect. 

BY MR. BLALACK:   

Q So, sir, do you know if the physician R&C program -- well, 
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strike that.  Let me back up.  Have you heard -- I think you saw reference 

to some of the documents you were shown by Mr. Zavitsanos to a 

percentile benchmark associated with FAIR Health? 

A Yes, I am. 

Q And do you recall what percentile he was directing you to in 

this question? 

A I believe the 80th. 

Q Okay.  Is the -- and first of all, so the jury understands, there's 

probably some folks on there who know this all too well, but do you 

know what the difference is between a percentile and a percentage? 

A So percentage, and don't get confused because I continue to 

work on it, but percentage is much like we were doing before, like you 

take a ten percent off of 1,000 it's 100 hours, right.  Percentiles, think 

about it as kind of tranches, right.  You know, if you're in the -- you 

remember like SAT scores; I've got kids in college, if you're in that 80th 

percentile, right, you're in the top ten.  That's the way to think about it. 

Q Is another way of saying if you're in the 80th percentile, 

you're -- whatever your datapoint is, is at or less than 80 percent of the 

other datapoints in the [indiscernible]? 

A If you're in the 80th percentile, you're charging more than the 

ones below you. 

Q Now, does FAIR Health's -- excuse me, does physician R&C 

always apply in that program, always apply the same FAIR Health 

benchmark when it is used to price out, out-of-network funding? 

A The same percentile? 
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Q In other words, when this program applies always only using 

the 80 percentile?  Or are there sometimes other percentiles? 

A No, the clients will go up or down.  Mostly, they'll go up to 

80th to 75th or -- 

MR. ZAVITSANOS:  Objection, Your Honor.  Foundation.  The 

same issue we covered before. 

THE COURT:  Objection sustained on the foundation issue. 

BY MR. BLALACK:   

Q Mr. Haben, are you familiar with which options are available 

for clients in terms of the percentiles within the physician R&C program 

based on your running the program? 

A I am. 

Q And are you familiar with which percentiles United 

Healthcare's clients, who choose the physician in the reasonable and 

customary program? 

MR. ZAVITSANOS:  Same objection, Your Honor.  I -- it's the 

foundation, and it's the issue we discussed outside the presence of the 

jury. 

THE COURT:  Overruled. 

BY MR. BLALACK:   

Q You are familiar, sir? 

A Yes, I am. 

Q Okay.  So just to restate my question to your personal 

knowledge, to give the jury a sense of which percentiles clients might 

choose in your implementation of the reasonable and customary 

001006

001006

00
10

06
001006



 

- 92 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

physician charges? 

A Clients could choose any percentile that they would like.  

They have chosen 80th.  They have moved down to 50th. 

Q Now, it says in that blue box under physician R&C, it says no 

client fee.  Do you see that? 

A I do. 

Q Okay.  Is that what I -- it appears to be?  There's no 

administrative fee charged by United Healthcare? 

A Yes.  Clients are not charged for this service. 

Q Sir, I'd like to show you -- and I think we can -- 

MR. BLALACK:  I'll show this exhibit, Your Honor, then I think 

we can break after this.   

BY MR. BLALACK:   

Q But I'd like to show a document previously submitted as 

Plaintiff's Exhibit 363. 

MR. ZAVITSANOS:  I'm sorry, did you say 363? 

MR. BLALACK:  363 is what I have. 

MR. ZAVITSANOS:  Okay. 

MR. BLALACK:  And I believe that's in, as opposed to 

conditional, but -- 

BY MR. BLALACK:   

Q All right.  It should be in the binder in front of you, Plaintiffs' 

Exhibit 363. 

A Okay. 

MR. ZAVITSANOS:  Hey, Lee, that's in. 
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MR. BLALACK:  That's admitted? 

MR. ZAVITSANOS:  Yeah. 

BY MR. BLALACK:   

Q All right.  Sir, while you're finding that, I'll just orient the jury.  

This is a website from UnitedHealthcare that was presented to you the 

other day by Mr. Zavitsanos.  Do you recall that? 

A I do. 

Q All right.  And I want to just go back through this website to 

show the jury some passages that Mr. Zavitsanos did not show them, to 

make sure they have a full picture of what it is.  So we'll start with the 

very first paragraph.  And, sir, you'll see a -- you see where it says 

certain healthcare benefit plans? 

A I do. 

Q So I'll just read this out loud and then I'll ask you a few 

questions.  It says, "certain healthcare benefit plans administered or 

assured by affiliates of United Health Group, Incorporated, provide out-

of-network medical and searchable benefits for members.  With the out-

of-network benefits, members may be entitled to pay for covered 

services if they use doctors and other healthcare professionals outside of 

the United Health network.  It says the member or healthcare 

professional, depending on whether or not the member has assigned in 

their claim.  They send the claim for professional services to be paid by 

United Health Group affiliate."  Do you see that? 

A I do. 

Q Does that kind of generally describe the kind of claims 
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administration process that you've described for different out-of-network 

claims in this case? 

A Yes, it does. 

Q Okay.  Now, below that, it says, quote, "United Health Group 

Affiliate will pay based on the terms of the member's healthcare benefit 

plan, that in many cases, provides for a payment for a balance that are 

the lower of either," and then it has two bullet points.  Do you see that?  

A I do. 

Q Those two bullet points, they were the providers' actual 

charge billed to the member, or -- and then it has a number of phrases, 

the reasonable and customary amount, usual, customary, and 

reasonable amount, prevailing rate.  And it says, "For other similar terms 

and based dependent on what other healthcare professionals in the 

geographic area charge for their services."  Do you see that, sir? 

A I do. 

Q So when the -- when the sentence says that payment will be 

"based on the terms of the member's health plan", what does that mean? 

A So the out-of-network program that applies is defined in the 

member's benefit plan.  

Q And how is that relevant to your role in the out-of-network 

program's group, determining how to price a claim? 

A It dictates how -- what program we would apply. 

Q Now, then it says -- when it's referring to those phrases 

there, the reasonable and customary, usual, customary, and reasonable, 

are those terms that would actually be found in the health benefit plan 
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itself? 

A I believe so. 

Q So this website, is it discussing circumstances a health plan 

would actually have one of these terms in the benefit plan? 

A Yes. 

Q Now, under the next heading it reads, "What do these terms 

mean?"  It says, "The terms, the reasonable and customary amount, the 

usual, customary, and reasonable amount, and the prevailing rate are 

among the standards that various healthcare benefit plans may use to 

pay out-of-network benefits."  Do you see that? 

A I do. 

Q When it says, "Among the standards that various healthcare 

benefit plans may use", what does that mean? 

A There could be other standards in the benefit plan. 

Q So when it says that healthcare benefit plans may use these 

standards -- may, does that mean that the standards are not always used 

in United Healthcare's benefit plan? 

A That's correct. 

Q In fact, if you look at the next paragraph under -- see where it 

says these? 

A Yes, I do. 

Q So read along with me, sir.  It says, "These standards do not 

apply to plans where reimbursement is determined using Medicare 

rates."  Do you see that? 

A I do. 
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Q Would the ER override be an example of a reimbursement 

that might be based on the Medicare rate? 

A Yes, it could be. 

Q And could ENRP be a program that could base 

reimbursement on the Medicare? 

A It could be.  Yes. 

Q So would the standards, reasonable and customary amount 

or usual, customary, and reasonable amount apply to any health benefit 

plan that ties out-of-network benefits to a Medicare rate? 

MR. ZAVITSANOS:  Calling for a legal conclusion, Your 

Honor.  It invades the providence of the jury.  

MR. BLALACK:  Your Honor, if could respond? 

THE COURT:  You may.  

MR. BLALACK:  I'm not asking him what the law says.  I'm 

asking him as a matter of the practice of the company, what programs 

apply to what benefits.  

THE COURT:  You may clarify your question. 

MR. BLALACK:  Thank you, Your Honor. 

BY MR. BLALACK:   

Q So I -- so I want to be clear.  I'm not asking you to render a 

legal opinion.  You're not a lawyer. 

A I understand. 

Q That's the job of the jury and the judge. 

A Understood.  

Q I'm asking just in terms of how you sat up your program.  
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You understand the question I'm asking? 

A I do understand. 

Q So my question is just with respect to how the programs are 

created relative to the benefit plan language.  With the standards 

reasonable and customary amount or usual, customary, and reasonable 

amount, apply to any health benefit plan that ties out-of-network benefits 

to a Medicare rating? 

A No.  

MR. ZAVITSANOS:  Excuse me, Your Honor.  That's the same 

question.  Invades the province of the jury.  That -- that is the ultimate 

issue I believe here in this case.  

MR. BLALACK:  It's not, Your Honor.  I'm not asking him to 

decide what the State of Nevada requires for reimbursement.  He's 

already established, and I will agree, that the Plaintiffs in this case are 

not part of this agreement.  The question is what is the way the program 

is set up and runs?  I'm going to show this witness and the jury benefit 

language that's tied to Medicare rates and establish that this standard 

doesn't apply.  That's all I'm really -- 

THE COURT:  Reask again but clarify.   

MR. BLALACK:  Okay. 

BY MR. BLALACK:   

Q I want to be clear.  I am not asking in any way, shape, or form 

for any legal views, do you understand?  

A Crystal clear. 

Q I'm only asking how your programs apply standards that are 
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described in this exhibit, Plaintiffs' Exhibit 363, to benefit plans that don't 

have the reasonable and customary language, but base reimbursed tied 

to a Medicare rating.  Do you understand the question I'm asking? 

A I understand that. 

Q My question is, would these standards apply to those kind of 

benefits? 

A No, they would not. 

Q Now, in that same paragraph it also says, "Also, member's 

healthcare benefit plan may define these standards differently, or 

contain additional standards."  And it is the language of the member's 

healthcare benefit plan, or the plan's interpretation of such language that 

is controlled."  Do you see that? 

A I do see that. 

Q When it says, "A member's healthcare benefit plan may 

define these standards differently, what does that statement mean? 

A That means that we would need to refer to the benefit plan 

for the determination on the allowed amount. 

Q Okay.  Now, if you'd look down underneath there, there's a 

header that reads, "How does this affect members?"  Do you see that? 

A I see that. 

Q I'm going to read that first sentence, and it's going to carry 

over to the next page.  It says, "If a healthcare benefit plan requires 

payment using the term reasonable and customary, or some of the 

language mentioned above with respect to medical or surgical 

procedures that have been billed by healthcare professionals or 
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healthcare professional group practices, then affiliates of United Health 

Group, most commonly referred to as schedule of charges completed by 

FAIR Health team to determine the amount of the payment."  Do you see 

that? 

A I do see that. 

Q Does this mean that UnitedHealthcare would use the FAIR 

Health database if the healthcare benefit plan views it as a reasonable 

and customary or similar grade? 

A Yes, it does. 

Q What if the health plan -- health benefit plan does not use 

one of those phrases or standards to define out-of-network 

reimbursement? 

A Then we will not refer to the FAIR Health handbooks. 

Q In fact, if you go page -- I guess it's 5.  I think it's 5.  You'll 

see, "I haven't agreed to important exclusions at the top.  Bubble that 

whole thing out for me. 

Q All right.  Let me read this to the jury.  "The UnitedHealth 

Group affiliates will not use the FAIR Health benchmarking databases to 

determine out-of-network benefits for professional services is a 

member's healthcare benefits plan does not require payment under 

standards such as, "a reasonable and customary amount, the prevailing 

rate, or similar terms.  For example, if a member's plan provides for 

payment based upon Medicare rates, UnitedHealth Group affiliates will 

not use the FAIR Health benchmarking databases as a resource for 

determining the payment amounts."  Do you see that, sir? 
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A I do. 

Q What's that paragraph mean? 

A It basically means  that if the benefit plan does not have their 

FAIR Health -- I'm sorry, reasonable and customary, usual and customary 

prevailing rate, we will not use their health -- 

Q And does that indicate -- 

THE COURT:  And I'm going to ask you to wrap it up soon. 

MR. BLALACK:  Oh, yes, Your Honor.  In fact, why don't we 

just -- if you want to now, Your Honor, we can break, and I'll tie this off 

when we come back.  

THE COURT:  Good enough.  Thank you. 

All right.  So this is a long recess today, so the admonition is 

even more important.  Don't talk with each other or anyone else on any 

subject connected with the trial.  During our recess, don't read, watch, or 

listen to any report of or commentary on the trial.  Don't discuss this 

case with anyone connected to it by any medium of information, 

including without limitation, newspapers, television, radio, internets, or 

texting.   

Don't conduct any research on your own relating to the case.  

Don't consult dictionaries, use the internet, or use reference materials.  

Don't use social media about the jury.  And don't talk, text, Tweet, 

Google issues, or conduct any other type of book or computer research 

with regard to any issue, party, witness, or attorney involved in this case.   

Most importantly, do not form or express any opinion on any 

subject connected with the trial until the matter is submitted to the jury.  
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Thank you for your kind attention this morning.  Have a great lunch.  

We'll see you at 1:10.  

THE MARSHAL:  All rise for the jury.  

[Jury out at 11:51 a.m.] 

[Outside the presence of the jury] 

THE COURT:  Okay.  Looks like the room is now clear. Mr. 

Blalack, I knew I was interrupting you -- 

MR. BLALACK:  No.  That was perfect, Your Honor. 

THE COURT:  --  right in the middle of your flow.   

MR. BLALACK:  That works fine.  Thank you.   

THE COURT:  So I apologize.  

MR. BLALACK:  No.  No problem at all.  Anything to put on 

the record, Plaintiff? 

MR. ZAVITSANOS:  No, Your Honor. 

THE COURT:  Defendant?  

MR. BLALACK:  Not from me, Your Honor.  

THE COURT:  Have a good lunch, guys.  See you at 1:10.   

[Recess taken from 11:52 a.m. to 1:13 p.m.] 

[Outside the presence of the jury] 

THE COURT:  Thanks, everyone.  Please remain seated.   

Are we ready to bring in the jury? 

MR. BLALACK:  Mr. Roberts has one point, Your Honor, he 

wanted to raise before I get started. 

THE COURT:  Okay.  So, Andrew, I'll give you the high sign.   

THE MARSHAL:  Yes, ma'am. 
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THE COURT:  Yes, Mr. Roberts.   

MR. ROBERTS:  Thank you, Your Honor.  And I'll try to be 

brief on this.  But I did want to raise with the Court something that has 

just come to our attention.  And that is that exhibits that have been 

admitted into evidence, to the point in the trial are being posted on the 

public website of Team Health and are available to the public.  And we 

have been discussing, you know, at the bench a procedure where we 

would have an opportunity to seek to redact and seal -- 

THE COURT:  Are any of them AOE? 

MR. BLALACK:  Yeah, there are --  

THE COURT:  AEO. 

MR. BLALACK:  -- some that are AEO. 

THE COURT:  Yeah.   

MR. ROBERTS:  And so, I just wanted to alert the Court to the 

fact that we would be filing a formal motion to seal under Rule 3 of the 

Supreme Court Rules for sealing and redacting court documents.  We 

can move to seal an exhibit even after it has been admitted into 

evidence.   And I think that -- you know, we thought we would have an 

opportunity to do that, because these exhibits are not yet available to the 

public.  But now --  

THE COURT:  You know, the case is locked during trial.   

MR. ROBERTS:  Right.  But now we've got admitted exhibits 

being posted to the -- for free public access to their website before we've 

had an opportunity to seek to seal and redact specific portions of it. 

THE COURT:  I got it.  All right.  Mr. Zavitsanos, are you --  
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MR. ZAVITSANOS:  Your Honor, so this is --  

THE COURT:  -- falling on the sword right now? 

MR. ZAVITSANOS:  No, Your Honor.  I don't -- this is the first 

I'm hearing of it.  I've not -- I have not conferred with counsel.  I would be 

very surprised if AEO documents were put up on a website.  I mean 

that -- I would be very surprised.  And I'd like to know exactly what --  

THE COURT:  I want a -- I will need a full report on the next 

break.  Take them down.  Take them all down right now. 

MR. ZAVITSANOS:  Okay. 

THE COURT:  The case is locked during trial. 

MR. ZAVITSANOS:  Okay.  I understand, Your Honor. 

THE COURT:  So take them down and give me a full report. 

MR. ZAVITSANOS:  Yes, Your Honor.  May I go make a 

phone call? 

THE COURT:  Yes, absolutely.   

MR. ZAVITSANOS:  Actually, Mr. Fineberg will do it. 

THE COURT:  All right.  So, Andrew --  

MR. BLALACK:  Would you like me to put Mr. Haben on the 

stand, Your Honor? 

THE COURT:  Yes, please.  We can bring in the jury now. 

[Pause] 

THE MARSHAL:  All rise for the jury. 

[Jury in at 1:16 p.m.] 

THE COURT:  Thank you.  Please be seated.  We all hope you 

had a nice lunch and are ready to work this afternoon.   
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All right.  Please continue.   

MR. BLALACK:  Thank you, Your Honor. 

BY MR. BLALACK:   

Q Welcome back, Mr. Haben.   

A Thank you. 

Q I thought we could pick up with the jury where we left off, 

which was discussing a website that is off -- well, it was a website 

[indiscernible] it's Plaintiffs' Exhibit 363.  We walked through with the 

jury some of the language on that website regarding when the FAIR 

Health data benchmarks would be used as a reference for determining 

out-of-network reimbursement.  And we discussed the various types of 

language that would need to be in a health benefit plan for that to occur.  

And we discussed the phrases that are up on the screen at the moment, 

reasonable and customary, usual, customary and reasonable.   So let's 

just pick up there, tie that off, and move on to the next topic. 

So again, just to summarize, Mr. Haben, would you explain to the 

jury what this paragraph explains that's on the screen? 

A Basically, what it says here is that United Health Group will 

not use fair health to determine out of network services reimbursement if 

the payment standards or their reference to reasonable customary, usual 

customary, or prevailing rate are not in the benefit plan. 

Q Now I want to talk about how the fair health benchmarks are 

used in those cases where this language is present in the benefit plan.  

Okay.  And so, I'm going to direct you to page 3 of Plaintiffs' Exhibit 353.  

You'll see a chart.  And underneath that chart there's a paragraph that 
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says affiliates of United Healthcare frequently used the 80th percentile 

FAIR Health benchmark database to calculate how much to pay for out-

of-network services of healthcare professional.  Then there's a but. 

But plan designers and administrators of particular 

healthcare benefit plans may choose a different percentile for use with 

applicable healthcare benefit plans.  Do you see that, sir? 

A I do. 

Q Could you explain to the jury what that sentence means? 

A So those that design the benefit plan, it could be the 

employer group or if it's self-funded or the administrators aren't tied to 

the 80th.  They can pick a percentile as they desire. 

Q Okay.  Now I think we referred earlier to the 80th percentile in 

discussing the FAIR health benchmarks.  Do you recall that? 

A Yes, I do. 

Q And again, just to remind the jury, what is the 80th 

percentile? 

A Again, think about it as kind of like an SAT score.  You're in 

the top 20 percent.  So 80 percent or below you, you're billing at, you 

know, the 80th percentile or the top 20. 

Q Okay.  And so, you look in the example that's provided on 

the website.   It has a number of different percentiles, right, from 50th all 

the way up to 95th. 

A I do see that. 

Q And, yeah, I take it that that sentence means that even for 

those health plans that utilize the language that ties to the FAIR health 
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benchmark that those different percentiles might be used to set the 

reference for determining out-of-network [indiscernible]? 

MR. ZAVITSANOS:  Excuse me, Your Honor.  I know a little 

leeway is in order, but leading.   

MR. BLALACK:  I'll rephrase.   

MR. ZAVITSANOS:  Pretty repeatedly.   

THE COURT:  Rephrase, please. 

BY MR. BLALACK:   

Q How does -- how do the different percentiles that are 

reflected there apply or not apply depending on benefit plan language? 

A So if the benefit plan language has reference to those terms 

that we discussed before, usual customary, reasonable customary, 

points it to FAIR health, and then inside the benefit plan it's going to say 

the out-of-network benefits are being paid at -- or will be allowed at the 

50th percentile, the 60th percentile, as an example.  I believe these are 

examples at the top. 

Q Now does UnitedHealthcare represent in this website that it 

will always use FAIR health to calculate the proper reimbursement for all 

out-of-network services? 

A No. 

Q Does United Healthcare represent in this website that if a 

client decides to use FAIR health to calculate the proper reimbursement, 

UnitedHealthcare will always use the 80th percentile of the benchmark 

[indiscernible]? 

A No. 
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Q Does this website, based on the description of what's 

involved, discuss in any way --  

MR. BLALACK:  Strike that.  Let me rephrase.   

BY MR. BLALACK:   

Q Does this website discuss -- have a payment of out-of-

network services for emergency or non-emergency services? 

A Non-emergency services. 

Q How do you know that? 

A Fair health is not being used for emergency services. 

Q Now, Mr. Haben, we discussed the various out-of-network 

programs that UnitedHealthcare offered the client in the last decade or 

so.  But before moving on, I want to make sure the jury is clear about 

which of the programs apply or don't apply to the emergency room 

services, which is what's at issue in this case.  And so, what I'd like to do 

is walk through those programs again, have you tell me which of these 

programs relate to emergency services and which do not.   

So what I'm going to do is I'm going to start by saying -- I'm going 

to list off the program, and then you tell me which of these relate -- will 

apply to an out of network emergency room service by profession.  Do 

you understand the question? 

A I believe so. 

Q Okay.  I'm going to ask about -- I'm going to start ENRP. 

A Yes. 

MR. BLALACK:  [Indiscernible] 

BY MR. BLALACK:   
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Q So I believe you said ENRP does relate to emergency room 

services. 

A Yes, it could. 

Q And does it relate also to non-emergency room services? 

A It could periodically. 

Q Okay.  What about the shared savings program? 

A Yes, it could. 

Q And so, if I use the acronym SSP, will you recognize that as 

the shared savings program? 

A Yes, I do. 

Q What about the outlier cost management program? 

A Yes, it could. 

Q If I use the acronym OCM, will you recognize that as the 

outlier cost management program? 

A Yes, I will. 

Q And I believe you've already testified that the tool utilizing 

OCM is Data iSight? 

A Yes, it is. 

Q And just to associate with this program I will put DIS, which I 

think Mr. Zavitsanos discussed with you as being associated with OCM, 

correct? 

A Correct. 

Q So, so far I've ENRP, shared savings program, OCM Data 

iSight.  Is that all accurate as emergency room service? 

A Those three are accurate, yes. 
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Q Okay.  And then what about the physician RMC FAIR Health 

program? 

A No, it does not. 

Q Okay.  Now I'll add on the final one is shared savings 

program enhanced.  Was it customary emergency room services? 

A Yes, it would. 

Q So before we move on, is my description there of which 

programs involve emergency services and which programs do not; is 

that accurate? 

A Yes. 

Q Okay.   

MR. BLALACK:  If you could toggle back to this one.  

BY MR. BLALACK:   

Q Now, Mr. Haben, I think you may have pointed this out 

already, but just to make sure I'm clear, when an out-of-network provider 

submits a claim to UnitedHealthcare or a member submits a claim for an 

out of network service to UnitedHealthcare, how does UnitedHealthcare 

determine which of these out of network programs will apply to 

reimburse the claim? 

A It's based on the benefit plan of the client. 

Q So you would need to go look at the benefit plan or the 

computer [indiscernible] tied to the benefit plan? 

A The system is set up to identify the benefit plan requirement. 

Q Okay.  I'd like to show you a document, sir, and we're going 

to -- because I don't think it's an exhibit yet -- in evidence yet.  It's 
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Defense Exhibit 5502.  So we're not going to publish it to the jury.  If 

you'd find that, and I'll ask you a few questions.   

[Pause] 

MR. ZAVITSANOS:  And, counsel, if you'd give me just one 

minute, please. 

MR. BLALACK:  Sure, absolutely. 

MR. ZAVITSANOS:  Thank you.   

MR. BLALACK:  I guess I'm going to lay a foundation and 

then I'll move it into evidence. 

BY MR. BLALACK:   

Q You ready, sir? 

A Yes, I am. 

Q Okay.  Sir, the document that's marked for identification is 

Defense Exhibit 5502.  Have you had a chance to look at that? 

A Yes, I have. 

Q And what is that document? 

A It appears to be the Walmart summary plan description for 

their 401(k) plan. 

Q And was Walmart one of UnitedHealthcare's clients during 

the period at issue in this case? 

A Yes, they were. 

Q And how do you know that this exhibit is a summary plan 

description for Walmart? 

A On the --  

Q What do we look to? 
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A On the first page, it says summary plan description.  It has 

reference to Walmart.  It's -- they have reference to I think their 

information on their 401(k) plan. 

Q And in fact, sir, if you turn to page 6 in the upper left-hand 

corner, you'll see a heading that reads associates health and welfare 

plan. 

A I do see that. 

Q And if you would, just review that to yourself and tell me -- 

kind of describe if this document is related to the health and welfare 

benefit plan for employees at Walmart. 

A Yes, it is. 

Q Now, sir, during the course of your role as the head of out-of-

network programs, have you reviewed summary plan descriptions 

before? 

A I have seen them before. 

Q Are you generally familiar with what they look like? 

A Yes, I am. 

Q And does this exhibit, Plaintiff's -- Defense Exhibit 5502, 

appear to be similar in form and content to the summary plan 

descriptions you've seen under the UnitedHealthcare plan? 

A Yes, they are. 

Q And, sir, do the summary plan descriptions typically contain 

information about the out of network benefits or out of programs offered 

under the plan? 

A They talk about out of network benefits. 
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Q Okay.  Now if you turn, sir, to 59 -- page 59, referring to the 

number that's tied to the exhibit in the lower right-hand corner.  You'll 

see a description under header maximum allowable charge.  Do you see 

that? 

A Yes, I do. 

Q And underneath that, do you see a discussion of the out-of-

network benefits available under this plan? 

A I do. 

Q And do you see a discussion in the upper column for 

UnitedHealthcare for what the out-of-network benefit and programs are 

for this plan? 

A I do. 

Q And is one of those programs the shared savings program? 

A Yes, it is. 

MR. BLALACK:  At this time, Your Honor, I'd move Defense 

Exhibit 5502 into evidence. 

THE COURT:  Any objection? 

MR. ZAVITSANOS:  No, Your Honor. 

THE COURT:  Exhibit 5502 will be admitted. 

[Defendants' Exhibit 5502 admitted into evidence] 

MR. BLALACK:  So at this point, I'd like to bring that up and 

publish it to the jury.  And so, what I'm showing the jury right now is the 

first page of the Walmart plan and summary benefits program, which is 

their summary plan description for their employees that was in place for 

employees during the period at issue.   
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BY MR. BLALACK:   

Q And I'm going to direct the jury now and publish to the jury 

the page I was just discussing with you, Shane, it's on page 59.   We'll 

walk through that and explain that to them. 

A I'm sorry.  I couldn't hear you.  What'd you say? 

Q Page 59.   

A Yes. 

Q Do you have that in front of you? 

A I do. 

Q Okay.  Do you see the header that reads maximum allowable 

charge? 

A I do. 

MR. BLALACK:  And could you blow up that first paragraph 

under that heading? 

BY MR. BLALACK:   

Q It says maximum allowable charge, MAC.  The maximum 

amount the plan will cover and pay premium healthcare services, 

medical services, equipment, supplies or benefits covered by the plan.  

And then it says MAC -- the MAC applies to both in network and out of 

network services; is that right, sir? 

A That is correct. 

Q Now if you look down below that paragraph, do you see a 

reference where it talks about in network and out of network services? 

A I do.   

Q I'm going to focus on the out of network services since that's 
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what at issue in this case.  It's that third paragraph in.  We'll just read 

that with -- to the jury.  It says for covered out of network services; the 

MAC is determined by each TPA as described below.  In certain 

circumstances, network benefits may be paid for out of network services 

as described later in this section, under when network benefits are paid 

for out of network expenses.  Did I read that correctly, sir? 

A Yes, you did. 

Q Now, first of all, remind the jury.  What's a TPA? 

A A third-party administrator. 

Q Now was United Healthcare a TPA for the Walmart plan? 

A Yes, we were. 

Q Were you the only TPA for the Walmart plan? 

A No, we were not. 

Q So this is a scenario where the client has more than one TPA; 

is that right? 

A It appears so. 

Q Okay.  How do we know that that's true? 

A Inside the summary plan description, underneath that 

description you have highlighted here, you'll see Aetna, and then there's 

also reference to UnitedHealthcare.  You'll see reference to 

HealthSCOPE, and then you'll see a reference to Blue Advantage 

Administrators of Arkansas. 

Q  Which is the blue plan? 

A Yes, it is. 

Q All right.  So let's talk about UnitedHealthcare, first.  So with 
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respect to UnitedHealthcare, if you go up onto the upper right-hand 

corner -- 

MR. BLALACK:  Blow that up, Shane. 

BY MR. BLALACK:   

Q It says UnitedHealthcare, that is 125 percent of Medicare's 

maximum allowable charge for voluntary out-of-network services.  Now 

let me stop on that, "voluntary out-of-network services."  What does that 

mean to you?  What is your understanding of "voluntary out-of-network 

services"? 

A It's another term for choice and no choice.  So they have --  

on the right-hand side of our prior grid, it's a no -- it is a choice, the 

example that I gave before.   

Q Would that be equivalent to what we referred to as the out-

of-network benefit program? 

A Yes.  

Q And then next it says, "for involuntary out-of-network 

services," and that also is 125 percent of Medicare's maximum allowable 

charge, unless the provider is in UnitedHealthcare's share savings 

program." Did I read that right, sir? 

A Yes, you did.  

Q So with respect to that first clause, "for involuntary out-of-

network services," what do you understand that to mean? 

A So that would be that you have no choice. 

Q Would that be consistent with what you called "in-network 

benefit level," earlier? 
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A Yes.  

Q And would that include, what you would understand to be an 

emergency room out-of-network services? 

A Yes.  

Q So it says, for involuntary out-of-network services the cost is 

125 percent of Medicare's maximum allowable charge.  Let's stop on that 

first.  When they refer to Medicare's maximum allowable charge, what 

do you understand that to mean? 

A Medicare's rate.  

Q So that would be a benefit paying at 125 percent of the 

Medicare rate? 

A Yes.  

Q But then it says, "If the provider is a participant in the 

UnitedHealthcare's shared savings program, how would that apply if the 

provider -- how would that apply if the provider is in the shared savings 

program? 

A So if there is a shared savings program discount available 

and United decides to take that discount, then that discount would apply.  

Q So if a member from Walmart was to go and receive 

emergency room out-of-network care, would this language in the plan 

documents be the foundation for determining how to reimburse that, sir? 

A Yes, it would.  

Q Now can you review quickly to yourself,  similar language for 

Aetna, HealthSCOPE, and the Blue Advantage plan? 

A It's --  
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Q Look at it yourself, very quickly. 

A Yeah.  I need a minute.   

[Witness reviews document] 

MR. BLALACK:  Shane, if you can bring up Aetna, real quick. 

BY MR. BLALACK:   

Q So while you're looking at this sir, my question is, how does 

Aetna's out-of-network program benefits compare to the ones described 

for UnitedHealthcare? 

A It's very similar.  

Q In what way? 

A They have 125 percent of Medicare for involuntary services, 

unless there's a provider in the Aetna's National Advantage Program, 

which I believe was their first health group network.  

Q So that's a wrap network? 

A I believe so. 

Q Okay.  All right.  Would you look now at the Blue Advantage, 

the blue plan, in the next column, and just review those yourself, and I'll 

ask you the same question, which is, how does the blue plan out-of-

network programs and benefits compare? 

[Witness reviews document] 

THE WITNESS:  Sorry, it's a long paragraph.   

MR. BLALACK:  It's okay.   

BY MR. BLALACK:   

Q Okay.  So my question is, how does the blue out-of-network  

-- the blue plan out-of-network benefits and programs compare to what 
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UnitedHealthcare offers as a TPA to the Walmart plan members? 

A It's similar.  They have a MAC program; it looks like about 

125 percent.   

Q Now, sir, you can put that down, and we'll move on to a new 

document.  So let's look at another example of a plan document.  I think 

this one is not yet in evidence, so let's not publish it.  I'll direct you, sir to 

Defense Exhibit 5503.   Do you have that, sir? 

A Yes.  

Q Sir, I'm directing you to a document that is entitled 

"UnitedHealthcare Choice Plus Certificate of Coverage, for [indiscernible] 

camp or Roseman University of Health Sciences.  Do you see that? 

A I do.  

Q It has an effective date July 1, 2017.  Do you see that? 

A I do. 

Q Now can you tell the jury what this document is, what type of 

document it is? 

A It's a COC, or certificate of coverage , underwritten by 

UnitedHealthcare, so it looks like a fully insured plan.  

Q Okay.  So I think you mentioned earlier the certificate of 

coverage is an insurance contract between the health -- full insurer, 

health insurer, and the members of an employer benefit plan that 

sponsors that company? 

A That's correct.  

Q And in your role as head of out-of-network programs have 

you reviewed certificates of coverage, in terms of their form and 
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substance, in the same way you reviewed summary plan descriptions --  

A Yes.  

Q -- and administrative services? 

A Yes, I have.  

MR. ZAVITSANOS:  Excuse me, Your Honor.  My apologies. 

Just to speed things up, I don't know if counsel is laying a 

foundation to admit the exhibit.  I would just invite him to ask first --  

MR. BLALACK:  That's right.  

MR. ZAVITSANOS:  We don't have an objection to this, so --  

MR. BLALACK:  Well, we're going to look at that, we just 

saved some time.  Thank you, sir. 

THE COURT:  And what's the number again, please? 

MR. BLALACK:  It is Defense Exhibit 5503. 

THE COURT:  5503 will be admitted.  

[Defendants' Exhibit 5503 admitted into evidence] 

MR. BLALACK:  Thank you.  Thank you, counsel. 

BY MR. BLALACK:   

Q All right.  Can you tell me, sir, I'm going to direct to a specific 

page, first of all, page  

THE COURT:  So on the break talk to the clerk, she didn't 

have that on your exhibit list.  

MR. BLALACK:  Okay.  Well, at the break we'll do that.  

THE COURT:  Yeah.  At the break.  

BY MR. BLALACK:   

Q So, sir, page 3 -- or excuse me, 7, in this exhibit, is schedule 
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of benefits.  Do you see that? 

A I do.  

Q And underneath that it says [indiscernible] benefits. 

A Yes, I do. 

Q And it says, "You can choose to receive network benefits, or 

non-network benefits.  Do you see that? 

A I do see that.  

Q Do you know what the term "network benefits" and "non-

network" benefits refers to? 

A Yes.  In-network benefits are participating -- per participating 

providers, or in the situation we talk about, are non-network, non par.  

Q Okay.  And so that would be the difference between the out- 

of-network benefit level, and the in-network benefit level? 

A Yes.  

Q Okay.  And I'm going to go the section of the certificate of 

coverage that discusses the out of network benefit partner.  And this is 

on page 31 of this document.  And if you look --  

MR. ZAVITSANOS:  And, counsel, you're referring to the trial 

director number? 

MR. BLALACK:  I am, sir, yes.  

MR. ZAVITSANOS:  Thank you.  

MR. BLALACK:  This would be 25 of the actual document and 31 of 

exhibit number.   

BY MR. BLALACK:   

Q  Now, sir, can you see, at the header at the bottom it reads:  
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"For emergency health services provided by non-network provider"? 

A I do.  

Q And you understand that in this case what we are focused on 

are non-network providers rendering emergency room professional 

services? 

A Yes, they do.  

Q Would this be the portion of the certificate of coverage where 

UnitedHealthcare will look to determine what the appropriate benefit is, 

for reimbursement of such a plan? 

A Yes.  

Q And if you look under that section it says, "For emergency 

health services provided by the non-network provider, the eligible 

expense is a rate agreed upon by the non-network provider or  

determined based upon the higher of the median amount negotiated 

with network providers for the same service, 125 percent of the publish 

rates allowed by the centers for Medicare and Medicaid services, for the 

same or similar service.    It would indicate [indiscernible].  Do you see 

that? 

A Yes, I do.  

Q All right.  Just to make sure I understand how this works, so 

the first basis for reimbursement is if there was a negotiated 

understanding, agreed rate with the beyond the network provider? 

A Yes, for that service.   

Q And that -- for example, if there was a perspective 

negotiation under the shared savings program, would that qualify as a 
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negotiating agreement? 

A If United was using that,  yes.  

Q If there was a negotiation after the initial reimbursement was 

made, and a provider agreed to accept some amount, as part of the one-

off negotiation, would that be captured within the understanding agreed 

upon by the non-network provider? 

A Yes, it would. 

Q Then if that circumstance doesn't apply, so there's no 

agreement, what does the plan benefit tell you to do in terms of looking 

at how to reimburse the plan? 

A You would determine what the par median is for the 

negotiated services with other providers in the market, or 125 percent of 

CMS. 

Q And once you found those two values what would you do? 

A You would apply the greater of -- you know, we'll look at 

either one, and you would apply the greater one. 

Q So if the par median amount negotiated with network 

providers for the same service was less than 125 percent of the Medicare 

rate, which of those two outcomes would you use? 

A You would use the 125 percent of Medicare. 

Q The [indiscernible] use in the median amount for negotiating 

the [indiscernible]? 

A Yes.  The par median amount.  

Q Now here's what I want to  --we looked at two different 

formulas, and I just want to make sure the jury understands how that 
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works in daily life in an emergency room.  So let me ask a hypothetical 

this way, sir.  Well, let me put it this way.  Is it fair to say that each of 

these two clients, one is Walmart, and one is Roseman University, had 

chosen different out-of-network benefits for their employees? 

A Yes.  

Q So if two patients saw the same doctor, on the same day, for 

the same emergency services, could that ER physician be reimbursed at 

different amount, under these two plans that I've just shown you and the 

jury; if one of those patients worked at Walmart and the patient worked 

at Roseman University? 

A Yes, they could.  

Q And how is that possible?  Explain how that could be true. 

A Let's say in the Roseman University example, the claims we 

priced in the par median is greater than 120 percent, 25 percent of 

Medicare, then the par median rate would apply.  If it was a Walmart 

employee and there was no wrap network discount that was accessed, 

then it could be paid at 125 percent of Medicare. 

Q So when UnitedHealthcare, working as a TPA in one instance 

and a fully insured insurance provider in another, adjudicated those 

claims under the contracts it had with its clients, it would pay one of 

those claims in the hypothetical you just used, at 125 percent Medicare 

and the other higher par median rate? 

A That's correct.  

Q So the same ER provider gets -- provides the same service,  

the same day, two people could get paid at a slightly different rate, or at 
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a substantial rate? 

A That is correct.  

Q That's a function of the benefit plan? 

A Yes, it is.  

MR. ZAVITSANOS:   Your Honor, I'm sorry.  Constant 

leading.   

MR. BLALACK:  I'll withdraw.   

BY MR. BLALACK:   

Q Now -- 

THE COURT:  You will have to refrain, or I'll assist in the 

objections.   

MR. BLALACK:  I'll withdraw -- I'll rephrase.   

BY MR. BLALACK:   

Q Mr. Haben, how does the benefit plan impact the 

hypotheticals that you just explained? 

A As I've talked about the benefit plan dictates the 

reimbursement program applied for that claim.  So we will look to the 

benefit plan.  I'll assist and set up for that benefit plan and apply that 

logic.   

Q I think you testified earlier that these plan documents are 

contracts between the employer who sponsors the plan in 

UnitedHealthcare;  is that right?  

A Yes.  

Q I think you mentioned to Mr. Zavitsanos yesterday, that the 

emergency room professionals, or the staffing company, they're not 
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parties to those contracts between UnitedHealthcare and its 

employer/client? 

A That is correct.  

Q Does UnitedHealthcare have a view about whether you can 

just disregard the language in the benefit plan when determining how to 

reimburse out of the network plan? 

MR. ZAVITSANOS:  Your Honor, can we approach for one 

second, I'm sorry. 

THE COURT:  You may. 

[Sidebar at 1:46:53 p.m., ending at 1:50 p.m. not transcribed] 

THE COURT:  Okay.  I've sustained -- I'm sorry.  I've overruled 

an objection.  Go ahead. 

MR. BLALACK:  All right.  Let's see where we were.   

BY MR. BLALACK:   

Q So my question was, sir, in your role as vice president of out-

of-network programs, what was your understanding about whether 

UnitedHealthcare could disregard the terms of the plan documents when 

reimbursing out-of-network plans? 

A We cannot. 

Q Now, we've looked now at a summary plan description and a 

certificate of coverage.  I think you mentioned there is another type of 

health benefit plan document called an ASA or administrative services 

agreement? 

A Correct. 

Q I'm showing you what's marked, sir, which is Defense Exhibit 
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5499, which is a ASA for Love's Travel Stops & Country Stores, any 

objection? 

MR. ZAVITSANOS:  I'm sorry, which one is it? 

MR. BLALACK:  It's 5499.  It's the one, I think we were alerted 

to yesterday. 

MR. ZAVITSANOS:  I'm sorry, Counsel.  One more time, I'm 

sorry. 

MR. BLALACK:  5499. 

MR. ZAVITSANOS:  Okay. 

MR. BLALACK:  It's the Love's Travel Stops & Country Stores. 

MR. ZAVITSANOS:  Let me just confer for a second? 

MR. BLALACK:  Sure. 

[Counsel confer] 

MR. ZAVITSANOS:  Okay.  No objection, Your Honor. 

MR. BLALACK:  Thank you. 

THE COURT:  54 --  

MR. BLALACK:  Your Honor, we would move it into evidence. 

THE COURT:  5499 will be admitted. 

[Defendants' Exhibit 5499 admitted into evidence] 

BY MR. BLALACK:   

Q All right.  So Mr. Haben, I'm showing you Defense Exhibit 

5499.  This is the third type of plan document that you've discussed with 

the jury today, administrative service agreement.  If you could again 

remind the jury what an administrative services agreement is? 

A This is the contract between the employer group and 
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UnitedHealthcare administration to perform services on their behalf 

including network benefits and out-of-network benefits. 

Q Okay.  And who were the parties to this agreement? 

A It's UnitedHealthcare Services and the employer group, 

Love's Travel Stops. 

Q Okay.  Now, the date of this amendment is January 1, 2017.  

And then -- and I'm going to direct you to a later amendment which is 

attached, which is at page 18, I believe.   Sir, do you see on page 18 that 

there is a renewal and amendment to the Love's Travel Stops & Country 

Stores ASA? 

A Yes, I do. 

Q And what is the effective date of this amendment? 

A The financial renewal in terms of the amendment is January 

1 of 2019. 

Q Which is within the period of dispute in this case? 

A Yes, it is. 

Q Now if you'd turn --  

MR. BLALACK:  Go to the next page, Shane, please, it's page 

19. 

BY MR. BLALACK:   

Q -- you'll see a heading that reads "Administrative service 

agreement is amended as noted below."  And then it says, "The 

amendment will not affect any of the terms, provisions, or conditions of 

the agreement except as stated herein."  Do you see that? 

A I do. 
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Q If you go down to the bottom of that page, you'll see a 

header that reads "Section H, Network Services in Exhibit A is amended 

to include the following services."  Do you see that? 

A I do. 

Q If you would look under that chart, and you'll see a -- in the 

left-hand column, a description of an out-of-network program available 

to members of the Love's Travel Stops [indiscernible].  Do you see that? 

A I do.   

Q What, in that first -- to the top left --  

MR. BLALACK:  Top left, please.  There you go. 

BY MR. BLALACK:   

Q What is the program that's available under this ASA? 

A That is the outlier cost management program or OCM. 

Q Okay.  It had been (participant had no choice).  Do you see 

that? 

A I do see that. 

Q What does that refer to? 

A That refers to what we talked about before as the no-choice 

scenario paid at the in-network benefit level for non-par. 

Q So for an emergency out-of-network service, would you 

expect that to be -- this would be supplying the methodology for 

reimbursement? 

A Yes, it would. 

Q All right.  It says offers of reimbursement methodology 

applicable to out-of-network claims includes an advocacy component for 
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participants where the participant can access dedicated resources to 

explain how the claims were adjudicated and/or the dedicated resources 

can engage with out-of-network providers to explain the reimbursement 

methodology applied.  Do you know what that advocacy component is 

referring to? 

A Yes.  I believe it's referring to MultiPlan's engagement on 

their behalf. 

Q Now, if you go to the next page, at the top you'll see it 

continues.  And it says, "Any reference to shared savings program, 

facility agrees to a customary charge determination program and the 

reasonable and customary charge guidelines.  Each as applicable to 

Section H is replaced in their entirety as follows."  And then it has a 

discussion of the shared savings program.  Do you see that? 

A Yes, I do. 

Q Okay.  My question is this, sir.  You have talked about a 

number of different out-of-network programs. 

MR. ZAVITSANOS:  Your Honor, under optional completion, 

may we read the portion right above this, please? 

MR. BLALACK:  Which point do you want to -- I'll be glad to --  

MR. ZAVITSANOS:  The head -- the heading right above this 

box.  That's it. 

MR. BLALACK:  Isn't that what I just read?  I just read that.   

MR. ZAVITSANOS:  The --  

MR. BLALACK:  I just read that. 

MR. ZAVITSANOS:  The -- yes. 
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MR. BLALACK:  I just read that. 

MR. ZAVITSANOS:  Okay.  Thank you. 

BY MR. BLALACK:   

Q Okay.  My question to you, sir, is this.  When customers are 

presented with various out-of-network programs to choose -- well, let me 

back up.  Have you heard the term "opt in" and "opt out"? 

A Yes, I have. 

Q What does opt in mean to you? 

A Opt-in means that you have a choice to be in it or not. 

Q And what does opt out mean? 

A You're in it unless you choose to opt out of it. 

Q Okay.  Can you tell the jury for the UnitedHealthcare out-of-

network programs, are they opt-in programs or opt-out programs? 

A You have to opt in.  You have to make a conscious choice to 

adopt it. 

Q Okay.  So if a -- if a customer decides they don't wish to have 

one program any longer, and they wish to have a new one or they wish 

to modify the program, is that a -- an option they have to affirmatively 

exercise? 

A Yes, they. 

Q And has the approach to opting in or opting out, has that 

been the case during the entire period that you were in charge of 

network programming? 

A Yes, I believe so. 

Q Now, sir, you've explained that different clients can select 
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different out-of-network programs.  And you've demonstrated how the 

different programs could result in a different set of payments to the 

same provider for the same service; is that fair? 

A That is correct. 

Q Given that, how do you explain which of those payments 

UnitedHealth, you, as the vice president of out-of-network programs 

when you were there, considered to be the reasonable value for those 

out-of-network services? 

A I'm sorry, can you ask that again? 

Q Sure.  So you've just explained how different clients can 

select different out-of-network programs? 

A Yes. 

Q You've explained how those different out-of-network 

programs could result in different payments --  

A Correct. 

Q -- for the same out-of-network ER provider for the same 

service? 

A Correct. 

Q So which -- how does that, from your perspective as the vice 

president of out-of-network programs, what is the reasonable value of 

the service for purposes of evaluating those different payments? 

MR. ZAVITSANOS:  Objection, Your Honor.  Not been 

designated as a lay expert opinion, also invades the providence of the 

jury. 

MR. BLALACK:  I'm not asking for an opinion, Your Honor.   

001046

001046

00
10

46
001046



 

- 132 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

THE COURT:  I know. 

MR. BLALACK:  I'm asking for his view as the head of the 

development [indiscernible]. 

THE COURT:  Overruled. 

THE WITNESS:  One more time, please? 

BY MR. BLALACK:   

Q Sorry about that.   

A Maybe just the last part of it. 

Q Okay.  Let me lay the foundation one more time. 

A Okay. 

Q You've explained to the jury, and you've shown different out-

of-network programs are selected by different customers, correct? 

A Yes. 

Q We've shown that because they select different programs, 

different payments could result for the same service to the same 

provider, correct? 

A Correct. 

Q So my question to is from the perch as the former vice 

president of out-of-network programs, how do you assess what the 

reasonable value of the service was when you're paying different rates?  

Do you understand my question? 

A It's dependent upon what the employer group would like to 

pay and what they want in their benefit plans. 

Q So in a case, for example, for the -- I think you identified the 

ENRP program as reimbursing a lower level than, for example, the 
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outlier cost management program; is that correct? 

A That's correct. 

Q And I think you identified the outlier cost management 

program would tend to reimburse at a lower level than, say, a shared 

savings program? 

A That's correct. 

Q Would the EN -- the rate reimbursed under the ENRP 

program, in your view as the vice president of network programs be 

reasonable? 

A Yes, it would be. 

Q Would the outlier cost management rate, which is higher, be 

reasonable? 

A Yes.  It's reasonable plus even more premium. 

Q And the same would be true for shared savings? 

A Even more premium. 

Q So it can too, for example, if someone flew on an airplane 

and there was somebody sitting in first class, someone sitting in 

business class, someone sitting in economy plus, and someone sitting 

back in the rear.  They're all flying in the same direction? 

A Yes. 

Q but receiving --  

MR. ZAVITSANOS:  Objection, Your Honor. 

Q -- premium services? 

A Yes. 

MR. ZAVITSANOS:  Constant leading. 
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THE COURT:  It's leading.  Rephrase. 

BY MR. BLALACK:   

Q Let me put it this way, sir.  Can you explain -- give the jury a 

sense of a comparison of how your programs are like other services 

where there are base services and premium services? 

A I'm a hockey fan, and I think my Minnesota Wild is coming 

tomorrow.  So I'm excited to watch, I think.  Think about it this way.  You 

get the lower bowl, you've got the middle tier, you've got the upper, and 

you've got the box seats or the suites.  They're different prices for each.  

They're all at the hockey game.   

Q And from -- as the vice president of out-of-network 

programs, has -- does UnitedHealthcare consider shared savings-type 

programs to be more premium programs? 

A Yes. 

MR. BLALACK:  All right.  So before we move on, I want to 

make sure we're clear with the jury on which of these programs do and 

do not charge a fee.   

So if I could, I would ask Ms. White to come and turn on the 

Elmo, and I'll go through this very quickly.  So we've been through this 

once, but I just want to tie it up before we move on to something else. 

BY MR. BLALACK:   

Q So first, does ENRP charge a fee? 

A No, it does not. 

Q Does shared savings charge a fee? 

A Yes, it does. 
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Q Does OCM Data iSight charge a fee? 

A Yes, it does. 

Q Does a shared savings program enhanced charge a fee? 

A Yes, it does. 

Q Does physician reasonable and customary/FAIR Health 

charge a fee? 

A I believe it does not. 

Q Sir, is there a reason why two of these programs don't 

charge a fee? 

A Yes. 

Q But the other three do? 

A Yes. 

Q What is that? 

A It is the advocacy program.  So on both ENRP and the 

physician R&C program, there's no advocacy that's tied to those 

programs. 

Q Whereas the three that do, shared savings, OCM, and shared 

savings program enhanced do have an advocacy department for the 

member? 

A Yes, in -- in one shape or form, yes. 

Q Okay.  Thank you, sir. 

 Okay.  All right.  Now that you've described the various out-of-

network programs for the jury, let's talk about how those programs 

changed over time.  Mr. Zavitsanos focused on 2014 as the first point in 

his time line; do you recall that? 
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A I do. 

Q So in 2014, what out-of-network programs were already in 

place and being used for emergency services? 

A For emergency services, off the top of my head, would be 

shared savings with fee negotiation prospectively, and ENRP. 

Q With no fee, right? 

A With no fee. 

Q And I think you've already said that physician R&C -- well, let 

me ask this.  Was physician R&C already in place at that time as well? 

A Yes, it was. 

Q But did it apply to emergency room services? 

A No, it did not. 

Q Now, does UnitedHealthcare still use shared savings and 

ENRP today? 

A Yes, we do -- or they do. 

Q Has the frequency with which your clients have used those 

two programs changed over time? 

A Yes, it has. 

Q What prompted that? 

A Clients were demanding better controls on medical costs, 

and they were looking for better solutions. 

Q Now, and in response to that market information, what did 

UnitedHealthcare and your team in out-of-network programs do in 

response? 

A We reached out to our vendor, MultiPlan, to see if there was 
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another tool available, and asked for their help. 

Q Now, I want to talk about that process.  And I think it's -- I 

think it's getting a little confused.  We've heard the term outlier cost 

management and we've also heard the term egregious biller program.  

Do you remember being questioned about both of those? 

A Yes.   

Q Is there is a difference between those two things? 

A Yes. 

Q Could you explain what that is? 

A The egregious biller program was put into place for fully 

insured business, and that's where there was observation that ER 

services were being paid at a very high level.  There was no program to 

address it, and those expenses were going up.  And so we had to 

establish a program to address that. 

Q And what was the threshold that the original egregious biller 

program targeted for? 

A I believe we started at 500 percent.   

Q 500 percent of what? 

A I'm sorry, 500 percent of Medicare. 

Q So the only services that would have been targeted by the 

egregious biller program would have been those out-of-network services 

being charged at above 500 percent of Medicare? 

A Yes. 

Q And then how does the egregious billers program relate, if at 

all, to what we now know about the outlier cost management program 
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that's been discussed with the jury? 

A It -- the original egregious biller program did -- does not 

relate to the MultiPlan OCM Data iSight programs. 

Q Okay.  So what prompted the creation of the OCM or outlier 

cost management program? 

A So there were situations where, like, in the wrap network 

agreements the percentage -- the contractual agreement resulted in a 

very high reimbursement, typically, like a percentage of billed charges, 

with no cap on how much they could increase their billed charges.  So it 

was not addressing the escalating costs.  The other component is there 

might not have been an agreement.  And so we needed something kind 

of through the funnel at the end to be able to at least address the billed 

charges that were being paid. 

Q Okay.  Now, your discussions with MultiPlan, can you tell us 

who the individuals were at MultiPlan with whom you had the 

discussions regarding creation of the outlier cost management program 

and the use of Data iSight.  Who were the key people? 

A It was Jacqueline Kienzle, Dale White, and I believe, Emma 

Johnson. 

Q All right.  Sir, I am going to now ask you to look at an exhibit 

which, I believe, is already in evidence.  Well, actually, it's not in 

evidence, but it's not been objected to.  It's Defense Exhibit 4569.   

MR. BLALACK:  So I'll ask whether there's any objection to it. 

MR. ZAVITSANOS:  Give me one second, Counsel. 

MR. BLALACK:  Sure. 
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MR. ZAVITSANOS:  Sorry.  I'm a little technically challenged 

here.  4569? 

MR. BLALACK:  Yes, sir, 4569. 

MR. ZAVITSANOS:  No objection, Your Honor. 

MR. BLALACK:  Thank you.  

Your Honor, I move 4569 into evidence. 

THE COURT:  4569 will be admitted. 

[Defendants' Exhibit 4569 admitted into evidence] 

MR. BLALACK:  Shane, could you bring that up, please?   

BY MR. BLALACK:   

Q And if you just -- you'll see an email, sir, from Dale White to 

you and Rebecca Paradise dated February 27th, 2016.  Do you see that in 

the middle? 

A I do. 

MR. BLALACK:  Can you blow that up, please, Shane? 

Just take a second and review that to yourself, Mr. Haben.  And 

then I'll direct a few questions to you about it. 

[Witness reviews document] 

THE WITNESS:  Okay.  We can get started. 

BY MR. BLALACK:   

Q Okay.  So sir, you mentioned that sometime in this 2015/2016 

period, you had communications with the representatives of MultiPlan 

about trying to improve your out-of-network program offerings; is that 

right? 

A That is correct. 
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Q And two of the people you mentioned were Dale White and 

Jacqueline Kienzle of MultiPlan who were two of the people listed on this 

email, correct? 

A That is correct. 

Q And in the first sentence, it says, "John" and that's addressed 

to you, correct? 

A That is correct. 

Q "John, thanks for taking the time to meet with Jacqueline and 

me.  We appreciated the opportunity to walk through the proposed 

savings initiatives for your fully insured ASO, et cetera.  Do you see that? 

A I do. 

Q So when you were thinking a moment ago, and describing to 

the jury those early conversations with MultiPlan about how to improve 

your out-of-network program offerings, is this the time period you were 

thinking of or was it a different time period? 

A Yes, this was. 

Q Now, he says in the next sentence, "We believe the 

implementation of these initiatives in 2016 will go a long way to bringing 

United back into alignment with its primary competitor group on 

managing out-of-network program costs; do you see that? 

A Yes, I do. 

Q Do you know what Mr. White was referring to there when he 

told you that these initiatives would go a long way to bringing United 

back into alignment with its primary competitor groups? 

MR. ZAVITSANOS:  Speculation.  Calls for hearsay. 
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THE COURT:  Overruled. 

THE WITNESS:  Yes, I do. 

MR. ZAVITSANOS:  I sorry, Your Honor? 

MR. BLALACK:  Okay. 

THE COURT:  Overruled. 

MR. ZAVITSANOS:  I'm sorry.  Thank you. 

BY MR. BLALACK:   

Q Please explain to the jury. 

A So we were getting feedback that we were uncompetitive.  

We approached MultiPlan for solutions.  There was a problem out there 

related to costs that were getting paid at -- or claims getting paid at billed 

charges not being addressed.  And we asked MultiPlan if there were 

solutions that we could look at together. 

Q When you referred to the primary competitor group on 

managing out-of-network claims costs, do you have a general sense of 

what that refers to? 

A I don't know who that would be.  We lovingly called each 

other BUCA, Blues, United, Cigna, Aetna. 

Q What was it called? 

A BUCA, B-U-C-A. 

Q Okay. 

A That -- that's just a -- it could be one of those competitors 

other than us. 

Q Now, you've, I think, testified in response to questions from 

Mr. Zavitsanos over the last week that during this period of 2014, 2015, 
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2016, it was your view that UnitedHealthcare's out-of-network programs 

were not as competitive as they needed to be.  Did you give that 

testimony? 

A Yes. 

Q What was that based on? 

A That was based on feedback from clients, consultants --  

MR. ZAVITSANOS:  Objection, Your Honor.  Again, hearsay, 

foundation, and speculation. 

MR. BLALACK:  Your Honor, it's not -- 

THE COURT:  I think it was foundational. 

MR. BLALACK:  -- offered for the truth of the matter --  

THE COURT:  It was --  

MR. BLALACK:  -- for certain. 

THE COURT:  Yeah.  Overruled. 

MR. BLALACK:  It's offered for his state of mind. 

THE COURT:  Overruled. 

BY MR. BLALACK:   

Q Now, a little farther down, you'll see a reference to UMR.  Do 

you see that? 

A Yes, I do. 

Q And he says, "There's been forward progress", he said, "with 

UMR's launch."   

MR. BLALACK:  Just pick up with UMR, Shane. 

BY MR. BLALACK:   

Q "With UMR's launch later this summer with Data iSight.   
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They have responded to market pressure from the consultant community 

to bring Data iSight into their standard product offering for out-of-

network plan cost management."  Do you see that? 

A Yes, I do. 

Q So were you involved at all in UMR's decision to utilize Data 

iSight? 

A No, I was not. 

Q So that was a decision made by a separate group of people 

at UMR, a separate company? 

A Yes, it was. 

Q But apparently, you learned about it sometime in 2016? 

A Yes, I did. 

Q Do you see his reference there to "They have responded to 

market pressure from the consultant community"?   

A I do. 

Q What is the consultant community? 

A As we've talked before, it could be Aon, Will -- Towers Willis, 

consultants network on behalf of clients. 

Q We haven't really covered this, and I think the jury needs to 

understand what this is.  When you say there is consultants that work on 

behalf of the clients, what do you mean by that? 

A So I mean, I think if you go back and look at the Walmart 

benefit plan, I think that's a really good example because they're a very 

big and complex company.  They don't have the time to go out and kind 

of shop and look at all the offerings that all the health plans have.  So 
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they'll use a consultant that might already have information about what 

competitors do.  And so they use that consultant to determine what 

would be the best fit for them and for their employees.  And they might 

develop the benefit plans with them. 

Q Does the consultant community, is that community Aon -- 

what's the other? 

A Willis Towers Watson. 

Q Okay.  So those consultants you named, is their feedback to 

TPAs and health insurance companies important? 

A Yes, it is. 

Q Why is that? 

A Sorry.  I believe the consultants will provide advice to the 

employer groups about what they see for the effectiveness of medical 

cost management and what their employer group may need for their 

services and what they ask.  And that consultant will provide them 

guidance to say it might be a better fit to go here or a better fit to have 

multiple options.  They're almost like an agent for the client. 

Q So if UnitedHealthcare or UMR or any other company 

receives negative feedback during a bidding process from a consultant, 

is that a challenge for the company? 

A I view that as an opportunity to get better. 

Q Okay.  Okay.  That's another way to look at it. 

A Yes. 

Q An opportunity to get better.  So in this sentence, what was 

Mr. White communicating to you about UMR's launch later this summer 
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of Data iSight having responded to market pressure from the consultant 

community? 

A My understanding of it would be is that UMR has addressed 

the feedback that they've gotten from clients and the consultant 

community and have put things into place to address that business need.  

And that he is also saying that there's a benefit there, we should move 

forward. 

MR. ZAVITSANOS:  Objection, Your Honor.  Again, 

speculation.  Hearsay. 

THE COURT:  I'm going to ask you to ask follow-up questions 

rather than having a narrative on this. 

MR. BLALACK:  Okay. 

THE COURT:  And be specific. 

BY MR. BLALACK:   

Q When Mr. White told you that UMR's launch later this -- 

referring to UMR's launch later in the summer of Data iSight -- that they 

have responded to market pressure from the consultant community, with 

-- specific to that phrase, what did you understand him to be 

communicating to you in his email to you? 

A That UMR is moving forward with that change.  It would be 

in support of -- you know, we would be in line if we move forward to. 

Q And that he -- they were doing so in response to pressure 

from the consultants? 

A Yes. 

MR. ZAVITSANOS:  Objection.  Leading.  Also speculation. 
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THE COURT:  It was leading. 

BY MR. BLALACK:   

Q Okay.  Why was he -- according to Mr. White, why was UMR 

moving forward? 

A Because they had pressure from the consultant community.  

That's what's in the email. 

Q Now, was it -- and I think Mr. Zavitsanos asked you about this 

a couple times.  Was it unusual in your experience to get feedback from 

a vendor like Mr. White and MultiPlan about what others in the market 

were doing?  Competitors, whether it's the primary competitor group, 

BUCA or whatever it's called, or UMR; was that unusual? 

A No. 

Q Was that anything inappropriate in your view about that? 

A No. 

Q Okay.  Did you have a belief and understanding that your 

consultants shared market intelligence about your operation? 

A Yes. 

Q All right.  Now, I want to show you another document.   

MR. BLALACK:  And Counsel, this is Defense Exhibit 4570, 

which according to my records, you all have not objected to. 

[Counsel confer] 

MR. ZAVITSANOS:  No objection, Your Honor. 

MR. BLALACK:  Thank you. 

THE COURT:  Okay.  Did --  

MR. BLALACK:  I move that into evidence, Your Honor. 
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THE COURT:  I need the number again. 

MR. BLALACK:  Defense Exhibit 4570. 

THE COURT:  4570 will be admitted. 

[Defendants' Exhibit 4570 admitted into evidence] 

BY MR. BLALACK:   

Q Now, sir, what I am showing you is an email dated 

September 8th, 2016, from yourself to a woman by the name of, I 

believe, Laurie Paidosh? 

A Yes. 

Q Is that how to pronounce it? 

A Yes. 

Q Who is Ms. Paidosh? 

A Laurie Paidosh, I believe at that time, was chief of staff for 

Dan Rosenthal. 

Q So Mr. Rosenthal, my memory serves, was your boss at that 

time? 

A Yes. 

Q So she was his chief of staff? 

A Yes. 

Q Okay.  And the subject line of this is "Talking points for OCM 

DIS".  Do you see that? 

A I do see that. 

Q Okay.  So if you'd look at the email, just take a second and 

review that to yourself. 

A Okay. 
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[Witness reviews document] 

THE WITNESS:  Okay. 

BY MR. BLALACK:   

Q Now, sir, I am going to just summarize the -- some key 

language here, and then I am going to ask you a few questions about it 

for the jury.  So in your email to Ms. Paidosh, you write, "Food for 

thought:  MultiPlan's tool, Data iSight, a/k/a DIS, is being proposed for 

use as part of the shared savings process and outlier cost management.  

I believe that is a fancy term for egregious for ASO clients."  And then it 

says, DIS is a cost-plus reasonable margin database to determine an 

initial payment to non-par providers.   

The amount of reimbursement is primarily impacted by geography 

and service type (reimbursement amount as a comparison to a 

percentage of CMS by state, provider type, is available from MultiPlan).  

Fee negotiation services apply on the back end if the provider does not 

accept the reimbursement amount and is performed by MultiPlan.  

Approximately 90 percent to 95 percent of the time, the amount is 

accepted, according to MultiPlan.  MultiPlan said seven of our top ten 

competitors use the tool today."   

 Now, if you go down a little farther to the last bullet, sir, you'll see 

it says, "We believe".  See that? 

A Yes. 

Q We believe BCBS is even more aggressive and is accessing 

the option of moving DIS up even higher to have IPR/OPR (R&C 

repricing)(which is option 3 in [indiscernible]).  Do you see that, sir? 
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A I do. 

Q All right.  I want to ask you just a few points.  But first of all, 

what was the purpose of this email to Ms. Paidosh? 

A I don't totally remember.  But you know, knowing Laurie's 

role and my work with Laurie in -- in this role, she's chief of staff for Dan.  

It's a summary of bullets for Dan to be informed of what's going on. 

Q Okay.  Was this -- was one of the purposes of this email to 

begin the process of recommending the use of Data iSight as part of 

your outlier cost management program? 

A Yes. 

Q And when you discussed fee negotiation services apply on 

the back end, that third bullet, is that referring to the retrospective 

negotiation services you described to the jury earlier? 

A Yes, it is. 

Q Now, when you said approximately 90 to 95 percent of the 

time, the amount of accepted according to MultiPlan, what were you 

referring to there? 

A 90 to 95 percent of the time, there are no inquiries coming 

into United or really, at that point, MultiPlan.  But MultiPlan was 

informing me that they would accept --  

MR. ZAVITSANOS:  Objection, Your Honor.  Hearsay. 

MR. BLALACK:  It's being offered not for the truth of the 

matter asserted but for his state of mind. 

MR. ZAVITSANOS:  Your Honor --  

THE COURT:  No.  You're going to have to redirect your 
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questioning.  And we can't have the narratives.  You have to answer only 

the question. 

THE WITNESS:  I'm sorry. 

BY MR. BLALACK:   

Q My question, sir, is, what did you understand that 90 to 95 

percent of the time, the amount is accepted according to MultiPlan?  

That's all I am asking.  What did you understand that to refer to? 

A That MultiPlan did not get inquiries on more than five to ten 

percent of the time on the payment. 

Q And by inquiries, you mean inquiries on the rate of 

reimbursement? 

MR. ZAVITSANOS:  Objection.  Leading. 

THE COURT:  Well -- 

MR. BLALACK:  Strike that.  I'll restate, Your Honor. 

BY MR. BLALACK:   

Q What was the inquiry you were referring to there? 

A Any inquiry on the OCM amount that went out to the 

provider initially. 

Q Now, the next bullet refers to MultiPlan.  "Seven of our top 

ten competitors use the tool today."  Do you see that? 

A I do. 

Q What were you referring to when you wrote that? 

A Like I said, the BUCAs, so there would be other competitors 

that are out there. 

Q Why were you relating those two points that are described in 
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those -- in this email to Ms. Paidosh?  Why was that important to you to 

share with her? 

A I think it was important to demonstrate that we are behind 

our competitors.  That would be that seven out of ten.  And that we 

should move forward.  And that the bullet above is the reimbursement 

rate that initially goes out to the provider would be accepted. 

Q Okay.  Did the information that MultiPlan shared with you to 

be passed along to Ms. Paidosh play any role in your views about 

whether you would be comfortable using this product? 

A In my role, my goal of informing her, from what I remember, 

is to inform the organization we are going to move forward with 

MultiPlan, and just giving them the heads up of our progress. 

Q Now, why did you refer in the last bullet, specifically, to Blue 

Cross Blue Shield being even more aggressive?   

A It was my impression that they were big, you know, what I 

call the BUCAs, that are moving even further up in the chain.  So there 

were different levels, I think I quoted options.  And I got the impression 

that one of the bigger entities was going to be moving up quicker. 

Q Okay.  And did UnitedHealthcare after this, openly decide -- 

well, strike that.  You already said they did.  When did UnitedHealthcare -

- how long after this did you all decide to implement Data iSight as part 

of outlier cost management? 

A I don't remember the specific date, but it was after 2017. 

Q As was it introduced to both fully insured and ASO at the 

same time or was that done in phases? 
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A I don't remember exactly off the top of my head, but I think it 

was more focused on the ASO side. 

Q Now, I would like to show another document.  This is from 

Plaintiff's Exhibit list.  This is Plaintiff's Exhibit 73. 

THE COURT:  Are you transitioning to a new subject?  

Because this might be a good time. 

MR. BLALACK:  This would -- I'm open whenever you're 

ready for a break, Your Honor. 

THE COURT:  All right.  Let's -- it's 2:25 and we started at 

1:10.  So let's take a recess until 2:40.   

During the recess, you are instructed do not talk with each 

other or anyone else on any subject connected with the trial.  Don't read, 

watch or listen to any report of or commentary on the trial.  Don't 

discuss this case with anyone connected to it by any medium of 

information, including, without limitation newspapers, television, radio, 

internet, cell phones, or texting.   

Don't conduct any research on any issue relating to this case.  

You can't consult dictionaries, use the internet, or use reference 

materials.  You are not to talk, post social media, text, tweet, Google 

issues, or conduct any other type of book or computer research with 

regard to any issue, party, witness, or attorney involved in the case.   

Most importantly, do not form or express any opinion on any 

subject connected with the trial until the jury deliberates.  Thank you for 

your attention after lunch.  See you at 2:40. 

THE MARSHAL:  All rise for the jury. 
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[Jury out at 2:26 p.m.] 

[Outside the presence of the jury] 

THE WITNESS:  May I step down? 

THE COURT:  Yes, you may.  

THE WITNESS:  Thank you. 

THE COURT:  And as soon as the room is clear, I will ask if 

you have anything to put on the record. 

MR. BLALACK:  Not from me, Your Honor. 

MR. LEE:  There was one question the Court had that I did get 

an answer to from my team.  Seventeen of the documents posted to the 

website were marked "attorneys' eyes only".  And I don't think it's 

necessary to give a list right now, but I can give those numbers to the 

Court if you desire. 

THE COURT:  Can the Plaintiff confirm that they've been 

taken down? 

MR. ZAVITSANOS:  Yes, Your Honor.  They've been taken 

down, and I was -- I was advised that there was no big deal about these.  

But they're down. 

THE COURT:  Good enough.   

All right.  Anything to put on the record before we take a 

break? 

MR. ZAVITSANOS:  Not at this time, Your Honor. 

THE COURT:  Very good.  Thanks and have a good recess. 

MR. BLALACK:  Thank you, Your Honor. 

MR. ZAVITSANOS:  Thank you, Your Honor. 
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[Recess from 2:27 p.m. to 2:42 p.m.] 

THE MARSHAL:  Court is back in session. 

THE COURT:  Thanks, everyone.  Please remain seated. 

Are we ready to bring in the jury? 

MR. BLALACK:  We are, Your Honor. 

MR. ZAVTISANOS:  Yes, Your Honor. 

THE COURT:  Thank you. 

MR. ZAVTISANOS:  Oh, Your Honor, one thing.  So the Court 

had suggested maybe some alternatives for the schedule.  Can we -- I 

think I made this clear, but for whatever it's worth.  We have no 

opposition to starting an early day, so.  In fact, we prefer it.  So whatever 

the Court's election -- 

MR. BLALACK:  Available when you are, Your Honor. 

THE COURT:  Let's start that Monday because I am going to 

the game tomorrow night. 

THE MARSHAL:  All rise for the jury. 

[Jury in at 2:43 p.m.] 

THE COURT:  Thank you.  Please be seated.  Go ahead, 

please. 

MR. BLALACK:  Thank you, Your Honor. 

Q Mr. Haben, we were talking about the process during 2016 

and 2017 when your group was evaluating whether to proceed with a 

recommendation to utilize outlier cost management.  And I said, do you 

recall that? 

A Yes, I do. 
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Q I want to show you another document that I understand is in 

evidence already, Plaintiffs' Exhibit 73.  And I believe, actually, it was 

shown to you by Mr. Zavitsanos earlier this week.  This document is 

entitled, "Customer Impact Advisory Brief."  Do you recognize that 

document, sir? 

A I do. 

Q Now, I'm going to show you on page 9 -- if you would go to  

page 9.  And I'm referring to the exhibit number page 9.  You'll see a 

heading that reads, "Outlier Cost Management Optimization".  And then 

on that page, you can read it to yourself, and the jury can read it later, 

it's got a number of questions.  Do you see that? 

A Yes, I do. 

Q So it has, how does this -- how will this program impact their 

net promoter score, and then there's a series of other questions with 

responses; do you see that? 

A I do. 

Q Now, the question that -- well, let me back up.  Do you know 

what the purpose of this document is and how it's used in 

[indiscernible]? 

A In general, what I understand this to be is they will go -- the 

team will go out and talk to sales organizations about customers and the 

impact, and answer questions.  So through the sales organization. 

Q So would this be part of a due diligence exercise to decide 

whether -- 

MR. ZAVTISANOS:  Objection.  Leading. 
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BY MR. BLALACK:   

Q What would be the purpose of this document? 

A It would inform them of the potential of the programs that 

are -- or the program available, in this case, outlier cost management.  

Try to preaddress any questions they may have such as net promoter 

score, which is like, is the client going to be happy?  Is the member going 

to be happy about this; yes or no?  And they get feedback and answers 

questions. 

Q I'm interested in that second question there down.  It says, 

"What is the competitive landscape?"  Do you see that? 

A Yes, I do. 

Q And it says, "Is UHC the leader?  Or are we behind others in 

our approach?  Please include all competitor's information available". 

Then the response reads, "UHC is utilizing Data iSight, owned by 

MultiPlan, to administer the FI OCM Program.  90 other payers 

nationwide use this methodology in a similar manner"; do you see that? 

A I do. 

Q What did you understand the question about the competitive 

landscape [indiscernible]? 

A It's to anticipate, hey, are we going to be the first ones using 

this or others using this and we're going to be in line with our 

competitors. 

Q For purposes of completing this survey, what was your 

understanding of the state of Data iSight in the market? 

A It was well out in the marketplace. 

001071

001071

00
10

71
001071



 

- 157 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q And did your [indiscernible] Data iSight? 

A I'm sorry.  You -- I couldn't hear you. 

Q Sorry.  Did your self-funded clients ultimately adopt Data 

iSight to some degree? 

A Yes. 

Q Over what period of time would you say that adoption 

occurred? 

A Obviously, it's continuing.  But it's a -- once it was put into 

place.  So I think as 2017, 2018 to current. 

Q Now, are there self-funding clients today who do not get 

[indiscernible]? 

A I believe they still were when I left. 

Q Now, during this period 2017 to 2019, was there any other 

suggestions that you recall MultiPlan making to UnitedHealthcare to 

improve the competitiveness of its out of network program? 

MR. ZAVTISANOS:  Hearsay, Your Honor. 

MR. BLALACK:  I'm offering it for the truth of the matter 

asserted, Your Honor. 

MR. ZAVTISANOS:  Then I would ask for limine instruction, 

Your Honor. 

THE COURT:  I think the question was fine, so objection's 

overruled. 

THE WITNESS:  Can you ask it again, please? 

BY MR. BLALACK:   

Q During this period you were there, 2017 through the period at 
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issue here, January 2020, were there other suggestions that MultiPlan 

made to UnitedHealthcare's out of network program team to improve the 

competitiveness of its out of network programs? 

A Yes. 

Q Can you give me an example? 

A It could improvements to Data iSight, the level for 

benchmarking inside Data iSight.  It could be improvements to fee 

negotiation and other components. 

Q Do you ever recall an initiative called Benchmark Pricing? 

A Yes. 

Q Was that one of the suggestions from MultiPlan? 

A Yes, it was. 

Q Now, I'm going to show you a document, sir.  Which I believe 

is in evidence.  Plaintiffs' Exhibit 96.  I believe Mr. Zavitsanos used this 

with you this week. 

MR. BLALACK:  Could you please pull that up, Shane? 

BY MR. BLALACK:   

Q You'll see it's an email from you, dated April 20th, 2017 to a 

number of people.  Subject of which is "OCM - MultiPlan Benchmark 

Pricing Overview"; do you see that? 

A Yes, I do. 

Q Do you remember being questioned about this document 

earlier? 

A Let me just take a peek.  Yes, I do. 

Q Now, if you turn to the attachment.  "Overview benchmark 
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pricing April 18, 2017"; do you see that? 

A Yes, I do. 

Q And I believe you testified in response to questions from Mr. 

Zavitsanos that you prepared this presentation? 

A Yes, I did. 

Q If you go to the next page, which would be page 3 of the 

exhibit, you'll see an overview.  And it says, "Recommendation:  

[indiscernible] benchmark pricing over the shared savings program 

when outlier cost management [indiscernible] Data iSight [indiscernible] 

July 20, 2017".  Do you see that? 

A Yes, I do. 

Q Now, could you remind the jury?  They have to discuss this.  

What was benchmark pricing and how did it work? 

A Think about it as a bar to achieve.  So if there's a wrap 

network discount available -- so if a provider has an agreement with 

MultiPlan, and that agreement's available for a payer like United or 

anybody else to use.  If United decides to use that -- if they look at that 

agreement, and the price of that reimbursement rate is at a threshold 

that, let's say, is above a benchmark.  I believe we started at 500 percent 

of Medicare.  I think in this, it says move to 350.   

But let's just say if it was at 500 percent of Medicare and it was 

lower than that -- equal to or lower that, we would use that wrap network 

discount.  If that agreement with that provider was above 500 percent of 

Medicare, we would say that's too expensive, it's not good enough.  And 

then we would move down into the hierarchy. 
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Q So just so that I'm clear about this.  If you have a benchmark 

price, does that mean that an out-of-network claim always must be 

priced at that selected benchmark price? 

A No. 

Q Why not? 

A If it didn't achieve or didn't meet that threshold of that 

benchmark, then it would go next into the hierarchy of the out of 

network program for that benefit plan. 

Q So it would be fair to say that benchmark pricing ensured 

that it would be priced above the benchmark? 

A Yes. 

Q But it could be priced for lower? 

A Yes. 

Q All right.  Thank you.  You just mentioned something that I 

wanted to ask about.  In fact, you can just see it's on the next page. 

MR. BLALACK:  Let's turn the page, Shane. 

BY MR. BLALACK:   

Q Do you see where it says, "competition and [indiscernible] 

steps"? 

A Yes. 

Q I believe, again, Mr. Zavitsanos asked you about this.  I want 

to talk about a couple of points here.  First of all, in the first paragraph, it 

says, "Today, our major competitors have some sort of outlier cost 

management; they use Data iSight.  United will be implementing July 1, 

2017".  Do you see that? 
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A Yes, I do. 

Q Does that refresh your memory about when Data iSight was 

implemented? 

A Yes, it does. 

Q And this presentation was dated April 2017.  So this would 

have been a presentation about benchmark pricing that predated the 

actual implementation of Data iSight? 

A That's correct. 

Q So why were you reporting to your colleagues that "Today, 

our major competitors have some sort of outlier cost management; they 

use Data iSight"? 

A Because I think it was important for them to understand that 

if we needed to be in line with our competitors that we need to move 

forward with this.  And it's an offering, right?  It's an offering to clients. 

Q And what do you mean "to be in line with our competitors"? 

A To be competitive with them. 

Q So can you -- and when you say, "to be in line with them", 

are you referring benchmark pricing or Data iSight in that sense? 

A In that sense, it would be Outlier Cost Management with 

benchmark pricing. 

Q Now, then you say, "One major competitor uses benchmark 

pricing, described in prior slide".  And then it says, "By implementing 

Outlier Cost Management as currently planned, United catches up to the 

pack, but not leading".  Do you see that? 

A I do see that. 
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Q And then it says, "If we implement benchmark pricing as 

described, with the intent to reduce the threshold to 350 percent CMS, 

United would be leading the pack along with a major competitor".  Do 

you see that? 

A Yes, I do. 

Q Just a few terms.  When we say, "threshold to 350 percent 

CMS", what does 350 percent stand for? 

A That would be a recommended benchmark pricing. 

Q CMS means what? 

A I'm sorry.  Medicare. 

Q Now, did in fact when United -- well, first of all, did 

UnitedHealthcare eventually adopt benchmark pricing? 

A Yes, we did. 

Q Did you adopt it at the recommended 350 percent? 

A I don't believe so.  I think we initially rolled out with 500 

percent of Medicare. 

Q And at some point in time, did you reduce the initial 

benchmark price of 500 percent to something less? 

A Yes, we did. 

Q And what was that? 

A I believe it was 400 percent. 

Q So at any point in time, has the benchmark pricing that 

United had used for its out of network programs been at 350 percent? 

A I don't believe so. 

Q Now, when you were referring to "implementing Outlier Cost 
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Management as currently planned, United catches up to the pack, but 

not leading", what did you mean by that? 

A What I meant by that is the pack is in terms of our 

competitors, and that we were more expensive in terms of medical cost 

reimbursement for employer groups.  And that if we implemented 

Outlier Cost Management, then we would be as competitive as they are, 

and not behind. 

Q But if you wanted to be a leader, what was it you were going 

to need to do? 

A We would need to be lower for the benchmark pricing. 

Q So separate and apart from Outlier Cost Management.  To be 

a leader, you would need to adopt benchmark pricing and at that 

threshold? 

A Yes. 

MR. ZAVTISANOS:  Objection, Your Honor.  Leading 

constantly. 

MR. BLALACK:  I'll withdraw. 

BY MR. BLALACK:   

Q To be a leader, what was necessary for you to do? 

A Well, it's -- and I'm sorry.  I skipped step.  You got to have 

benchmark -- I'm sorry -- outlier cost management available, have 

benchmark pricing then available, and then present to the clients that 

that's available to them if they wanted to adopt it. 

Q That would -- if you did all of those things, would you be a 

leader then? 
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A We would be in the middle of the pack. 

Q Did you eventually do all of those?  Did you do all of those 

things that you just described in the middle of 2017? 

A Yes. 

Q Did you adopt it at 350? 

A No. 

Q So when you -- where you ultimately settled out, was 

it -- was Outlier Cost Management adopted? 

A Outlier cost management was now available at that time. 

Q Benchmark pricing was eventually adopted? 

A Yes. 

Q At what threshold? 

A It started at 500 percent of Medicare. 

Q So once you did that, where in relative to your competition 

did you understand you were? 

A We were with the pack. 

Q And had you not implemented those plans, where would you 

understand and expect you to be relative to your competition? 

A We would be uncompetitive, and they would be 

disappointed. 

Q Now, just so that we can unpack this.  You've referenced 350 

percent of CMS here, and we've talked about conducting benchmark 

pricing at 500 that was reduced to 400.  We've separately talked about 

350 percent of Medicare and 250 percent of Medicare; do you recall?  

Because you've been testifying about programs that were tied to those 
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thresholds. 

A Yes. 

Q What were you referring to when you were describing 350 

percent of Medicare and 250 percent of Medicare? 

A So that was the methodology that was in line for the floor 

related to the ER services. 

Q Is that the ER [indiscernible]? 

A Yes, it is. 

Q Why did you all not follow through and go with the 350 

percent of CMS benchmark that was originally [indiscernible]? 

A Just because I think that would be just a very quick move.  

And we wanted to show our clients the value of the program.  At that 

point -- I mean, clients could decide if they wanted to move that down, 

but we wanted to get it implemented. 

Q Okay.  And do you remember when UnitedHealthcare 

implemented benchmark pricing for its out of network program? 

A I believe it was available in July of 2017. 

Q All right. 

MR. BLALACK:  Counsel, can we approach the bench? 

MR. ZAVTISANOS:  Yes. 

MR. BLALACK:  Before I move into the next statement. 

[Sidebar at 2:58 p.m., ending at 3:09 p.m., not transcribed] 

THE COURT:  Thank you, everyone for your courtesy.   

BY MR. BLALACK:   

Q Now, Mr. Haben, let's pick up with a different topic.  I believe 

001080

001080

00
10

80
001080



 

- 166 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

you were asked by Mr. Zavitsanos if you understood that one of the 

claims in this case was that the Plaintiff had an implied contract with the 

Defendants in this case.  Do you recall that?   

A Yes.  

MR. ZAVTISANOS:  Counsel, I did not hear your question.   

MR. BLALACK:  I said -- I asked him whether he recalled 

being asked in your examination that one of the allegations in this case 

were that the Plaintiffs in this case had an implied contract with the 

Defendants.  That that's one of the issues. 

THE WITNESS:  Yes, I do.  

BY MR. BLALACK:   

Q Okay.  In your role with UnitedHealthcare, in addition to 

being a vice president of out-of-network programs, did you have a role 

for provider contracting? 

A Yes, I did. 

Q What was that? 

A I had a role with -- I'm trying to kind of skinny this down 

because it was a broad role.  I contracted with national hospitals.  Am I 

free to say who they were? 

Q I think it's just enough to describe generally what your role 

was without getting into different discussions.  With any provider or with 

the Plaintiffs.  

A Fair enough.  Very large national hospital relationships 

across the country.  So I did provider agreements with them.  Very large 

national -- the largest national labs, I did contracts with them.  I did 
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national ancillary.  So very large national ancillary, which are like DMA 

providers.  I did contracts with them, as well. 

Q Now, I want to ask you about UnitedHealthcare's approach to 

provider contracting with out-of-network providers.  Based on your years 

of experience, as a matter of policy, would UnitedHealthcare ever agree 

to pay millions of dollars to health benefit claims without recording an 

agreement in a written contract?  

MR. ZAVTISANOS:  Your Honor, objection.  Invades the 

province of the jury.  And also, 403. 

MR. BLALACK:  This is just asking --  

MR. ZAVTISANOS:  And this --  

MR. BLALACK:  This is asking about the foundational 

element of them proving the claim, Your Honor.  That's all.  I'm asking 

about the policy of the company.  

MR. ZAVTISANOS:  And Your Honor, that's a --  

THE COURT:  Rephrase it.  Rephrase. 

MR. ZAVTISANOS:  Excuse me.  I'm sorry.  That's 48.035 

under the Nevada Statutes.  I believe this -- we do not have an expressed 

contract claim.  We have an implied contract claim.   

MR. BLALACK:  And I'm going to ask --  

MR. ZAVTISANOS:  We believe the -- I'm sorry, Counsel. 

MR. BLALACK:  Go on.  

MR. ZAVTISANOS:  We believe the elements are different.  

And this -- this directly invades the province of the jury.  And more 

importantly, the Court.   
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MR. BLALACK:  Your Honor, I am not invading the province 

of either the Court or the jury.  I'm asking about my client's policies and 

practice with respect to contracting, which is probative of the elements 

of the claim. 

THE COURT:  Then rephrase with regard to the policies.  

BY MR. BLALACK:   

Q Mr. Haben, could you tell me during your time as a leader in 

provider contracting for UnitedHealthcare, as a matter of the 

UnitedHealthcare policies -- that's what I'm asking -- were those policy -- 

did those policies contemplate that UnitedHealthcare would agree to a 

provider contract that was not in writing?  

MR. ZAVTISANOS:  Objection, Your Honor.  Again, invades 

the province of the Court.   

THE COURT:  That's an objectionable question.  

BY MR. BLALACK:   

Q Well, let me ask it this way.  Mr. Haben, could you explain to 

the jury what the policies of UnitedHealthcare were with respect to 

contract?  That's all I'm asking.   

A Yes.  Contracting needed to be in writing on contractual 

paper that was drafted by our attorneys and approved and used and 

available through a database.  

Q And was there any policy with respect to the term, like was it 

permissible to have a contract without an end date?   

MR. ZAVTISANOS:  Your Honor, again, invades the province 

of the Court.  And -- can I approach, Your Honor? 
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THE COURT:  Yes.   

[Sidebar at 3:13 p.m., ending at 3:15 p.m., not transcribed] 

THE COURT:  All right.  For the record, I've sustained an 

objection. 

BY MR. BLALACK:   

Q All right.  Okay.  Now, let's talk about some other topics, Mr. 

Haben.  And I want to talk about specifically now some issues that were 

discreetly covered with you by Mr. Zavitsanos.  And when he questioned 

you, there were a number of topics.  When he would ask you a question 

and you would say you disagreed or you thought it was a 

mischaracterization, you would ask to explain, and you did not -- were 

not given that opportunity.   

MR. ZAVTISANOS:  Excuse me, Your Honor.  The rules 

permit on cross-examination to ask leading questions.  And explanations 

are offered during direct examination, as counsel is doing now. 

THE COURT:  So --  

MR. ZAVTISANOS:  I would object to the -- to the argument 

and to the -- to the attack on counsel. 

THE COURT:  You'll have to -- you'll have to break it down. 

MR. BLALACK:  Okay.  Thank you, Your Honor. 

BY MR. BLALACK:   

Q What I'm going to do now, sir, is I'm going to give you the 

opportunity to explain those answers.  And so what I want to do is I'm 

going to show the jury, and I'm going to ask Ms. White if she could turn 

on the ELMO for me.  And you'll see here, I've written down our 
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summary.  And obviously, Mr. Zavitsanos can stand up during this 

examination to tell me I've got it wrong.  But these are our 

understanding of what the assertions in his examination were to you, 

Mr. Haben.  And I want to go through each of these and start with what 

you were questioned and the answers that you gave and give you a 

chance to explain.  

MR. ZAVTISANOS:  Your Honor, I'm sorry.  So counsel do 

not make assertions during examination.  They ask questions.  And I'm 

looking at just the first one.  I was asking questions about that.  Now, if 

he wants to -- if he wants to ask the witness whether he agrees with this 

or not.  But to represent that these were my assertions of what they are 

saying, I was asking questions.  And in fact, I think this gentleman 

disagreed with the first one that's up.  So I -- this is a mischaracterization.  

And it's also attempting to inject me into the examination.  

MR. BLALACK:  Your Honor, I am not characterizing this as 

argument.  I am going to go through each of these questions and Mr. 

Haben's responses and allow him to explain the information he did not 

provide in cross-examination.  

THE COURT:  You have to present it in a more neutral way.  

MR. ZAVTISANOS:  Your Honor -- I'm sorry.  

BY MR. BLALACK:   

Q All right.  Now, let me ask you this, Mr. Haben.  On the first 

one, I'm going to show you some testimony -- some questions and 

answers from your examination with Mr. Zavitsanos.  And I want you to 

kind of start there and go through and discuss those topics, okay? 
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A Yes. 

MR. BLALACK:  All right.  So can I have Shane bring up the 

first of those excerpts, please? 

MR. GODFREY:  Which exhibit are you referring to?  

MR. BLALACK:  This is 11/2/21, the date of the transcript, 

12475.   

MR. GODFREY:  What page?  

MR. BLALACK:  Page --  

MR. ZAVTISANOS:  Your Honor, I'm sorry.  I'm not really 

sure what we're doing here.  I -- there's a process for impeachment.  He's 

putting up -- he's putting up trial testimony when there is not --  

THE COURT:  All right.  Meet me in the hall, please.  

[Sidebar at 3:18 p.m., ending at 3:22 p.m., not transcribed] 

THE COURT:  Thanks, everyone.  For the record, I overruled 

an objection.  

BY MR. BLALACK:   

Q All right.  So what I'm going to do is quickly show you the 

sequence from your examination just to orient us on where we are and 

the topic that we're going to be discussing.  So the first one I want to 

show is page 124, lines 7 to 15 from the transcript of November 2nd.  

MR. BLALACK:  Do you have that, Shane?  

MR. ZAVTISANOS:  November?  

MR. BLALACK:  November 2nd.  

MR. ZAVTISANOS:  Thank you. 

BY MR. BLALACK:   
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Q All right.  So -- "are you telling this jury," let's find that.  

There you go.  "Are you telling this jury that saving someone's life who's 

been shot, that this amount -- this charge amount is egregious?"  Mr. 

Haben answered, "I'd tell you and I'd tell the jury when the claim is 

submitted, there's a lot of medical records that are involved that can 

justify reasonable amount.   

So the CPT code is typically one line item.  I would assume if 

someone got shot, that that's one line item making up the claim.  1,400 

to save someone's life?  I would think it would be a lot more expensive 

than just what I see."   

And then 130, line 20, skipping to the end.  Line 20,  

"Yes, but he says I want to be respectful, yes or no for 99285.  The 

most severe code we have is [indiscernible] egregious.  And so I'm trying 

not to be difficult, so I don't -- yes or no.  I'm trying to recall it.   

Question, "If you want to say I can't answer that, that's fine, too."   

"I can't answer that."   

"Okay."  "I'd need to reference other items.  Thank you."   

Do you see that, sir? 

A Yes, I do. 

Q Okay.  So I want to -- that's what I want to talk -- I want to 

discuss, where I want to pick up.  Now, Mr. Haben, have you reviewed 

that testimony?  Do you remember Mr. Zavitsanos asking you if $1,400 

was egregiously high to reimburse a CPT code 99285 claim related to a 

gunshot?  

A Yes, I do. 
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Q Do you recall him asking you if $254 was egregiously low to 

reimburse that same claim for that same kind of code related to a 

gunshot wound?  

A Yes, I do. 

Q Now, you testified, and I just showed it, that a CPT code is 

typically one line item.  So you said, "I would assume if somebody got 

shot, that's one item of a large claim."  What did you mean by that? 

A I think the way it was represented is it's a gunshot stated 

here.  I think that's a pretty severe wound issue.  And -- or a problem.  I 

mean, it's just horrible.  And I can't imagine that a claim for one item 

would be sent in for a patient that had a gunshot wound. 

Q I'm not sure the jury knows what you mean by one item.  

What do you mean when you say one item? 

A So CPT -- as I stated before, CPT codes -- I'm not a coding 

expert.  But claims come in with CPT codes that represent the services 

that have been performed.  

MR. ZAVTISANOS:  Your Honor, then in that case, we object 

to everything from this point forward.  Speculation. 

MR. BLALACK:  Your Honor, the witness is not testifying as 

an expert on CPT codes.  He knows how the CPT claims come in because 

they're billed out on a claim form.  

MR. ZAVTISANOS:  He literally just said the opposite.   

THE COURT:  He said, I'm not an expert.  But he could 

explain it.  Objection's overruled. 

BY MR. BLALACK:   
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Q Please continue. 

A Yes.  As I see claims through our out-of-network programs, 

they come in with multiple claim lines or CPT codes.  Those are codes for 

services that were performed on a patient.  

Q And so if a claim -- can a claim have more than one CPT code 

on it? 

A Yes, it can. 

Q And what is -- what does each CPT code on a claim line -- 

claim represent? 

A A service that was performed on that patient. 

Q So if there were five CPT codes on a claim, how many 

services would be reported on the claim? 

A Five services. 

Q And when United adjudicates those claims to price them or 

determine if they're covered, does it do so by each claim line or just in 

the aggregate? 

MR. ZAVTISANOS:  Your Honor, I'm sorry.  I think this 

touches on a limine point.  And I'm sorry to interrupt, but I think I 

understand what counsel's doing. 

MR. BLALACK:  I'm just trying to establish whether they're 

evaluated individually.  That's all.   

MR. ZAVTISANOS:  Well, I -- 

THE COURT:  Why don't you approach.  Let's see if we can 

handle it up here.  

[Sidebar at 3:26 p.m., ending at 3:27 p.m., not transcribed] 
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BY MR. BLALACK:   

Q Okay.  My question was, when a claim comes in with 

multiple claim lines on them, are they each reviewed and evaluated 

distinctly? 

A Yes.  

Q Now Mr. Zavitsanos I think  told you on the first day of your 

examination that his clients dispute over 11,000 claims in this case.  Do 

you recall something like that? 

A Yes, I do. 

Q And when he -- did he show you any of those actual claims? 

A I don't believe he did. 

Q And when he wrote up on the white board a number, he 

wrote a number something like $1,100 -- let's see whatever the amount 

was, I think it was $1,400 and then he wrote 254.  Did you -- did you see 

that? 

A I believe it was 1,428.   

Q Do you know what those numbers represent? 

A I have no idea what he was trying to represent.   

Q Now I believe you said, and the testimony would show that 

you could not say if $254 is a low payment for a CPT code 99285 because 

you would "need to reference other items."  Do you remember that? 

A Yes, I do. 

Q What other information would you need to look at to 

determine if that payment was reasonable? 

A Usually medical records are needed to be looked at. 
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Q What about other data about the rates for payment? 

A In terms of geographic location, type of service,  what 

providers accept. 

Q Was any of that information provided to you in connection 

with these examples? 

A No, they were not.  

Q Now I want to show you a few examples of disputed claims 

in this case from the disputed claims list.   And this is Plaintiffs' Exhibit 

473, which I believe is stipulated as admissible; is that right? 

MR. ZAVITSANOS:  Yes.  

THE COURT:  473 is in.   

BY MR. BLALACK:   

Q Now, sir, what I want to do is just pull out a couple of the 

illustrations from their claims list, just to show you and the jury the type 

of information that we have.  

A I don't have it.  I have 471 and 476.   

Q Okay.  Why don't we -- I'll do it electronically and see if you 

can follow along. 

A That would be better.  Thank you. 

Q I'm not sure if you'd be able to make sense of that even if 

you had a hard copy. 

A All right. 

Q I'm going to ask Shane here to bring out the claim line that 

I've identified -- I've identified by name.  First of all I'm going to show 

you the problems.  You'll see there is a reference to -- can you see what 
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those columns say, sir, at the top? 

A Yes, I can. 

Q Can you read those out loud? 

A The first column on the left  is entity.  Then the next column 

is facility.  The next column is facility -- I'm assuming that's facility 

county.  DOS typically means the date of service.  The account number.  

The billed provider.  The billed CPT code (bundled). 

Q Okay.  Now -- and then to the right do you see a column that 

says charges? 

A I do. 

Q And you see the next column says allowed.   

A Yes, I do. 

Q And then a little farther there's another row.  Do you see one 

that says employer?  

A Yes, I do. 

Q All right.  So let's just -- I want -- the one that's highlighted, 

let's use that one as an illustration.  So who is the entity listed for that 

particular code? 

A It says Ruby Crest Emergent -- I'm assuming that means 

Emergency.   

Q Do you know if that's one of the Plaintiffs in this case, sir? 

A I believe so. 

Q And then there's a date of service.  Can you tell what that 

date of service is? 

A May 29th, 2018. 
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Q And then under the billed CPTs, can you tell what CPT codes 

are reported on this claim? 

A I believe it's 99285; 2777 -- I'm sorry, 27788; and 99152.  

Q Okay.  Can you tell me the allowed amount for that claim? 

A The allowed amount is $1,781.91.    

Q Can you tell what the billed charges on the claim? 

A The billed charges were $2,477.  

Q Okay.  And can you tell what the employer group was for that 

particular member? 

A It's Major Drilling America, Incorporated.    

Q Now sir, I'm going to ask my colleague Shane to bring up a 

demonstrative that I prepared based on this claim.  And what I'm going 

to ask you to do is just confirm that the information related to the entity, 

county, date of service, employer charges allowed, the CPT codes are the 

same that you just read off on the claim. 

A It's Ruby Crest, Elko County.  Date of service is the same.  

The company and the employer is the same.  And the charges and the 

allowed look the same.  

Q Okay.  Now, sir, the codes there, can you tell if those are the 

same codes? 

A Yes. 

Q Now what I added in the right hand column is the 

description.  And I'll represent to you that's the description for each of 

those codes in the CPT manual.  That's the manual those codes are 

generated in.   And sir, when you testified -- well, let me back up.  Can 
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you tell from looking at the description, the nature of the event that was 

captured in this billing? 

A The description's got a detailed information about the code. 

Q Is there reference to a distal fibula fracture? 

A Yes, me just take a look at it.  Yes, thank you.   

Q Okay.  And that code up at the top, 99285, is that the same 

highest intensity code that Mr. Zavitsanos continued to call the most 

severe code? 

A Yes, I believe so. 

Q Okay.   So and do you see a reference to surgical care? 

A Yes, down in the middle there.  

Q So my question to you, sir, when you talked about the kind of 

-- the kind of claim you would typically associate with [indiscernible].  

You mentioned you would typically file more than one claim on it; is that 

right? 

A That is correct. 

Q Is this the type of claim that is more consistent with your 

expectations [indiscernible]? 

A Yes. 

MR. ZAVITSANOS:  Your Honor, I'm sorry.  We're getting 

into expert issues.  This is an undisclosed lay expert.  We do have 

experts that are going to be testifying about these issues.  So we object 

to this line of inquiry, Your Honor.  

MR. BLALACK:  Your Honor, I'm not asking for any expert 

opinion.  I’m trying to show to the jury the basis for the prior testimony 
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he gave in response to questions by Mr. Zavitsanos about why the 

example he was providing was inconsistent with his own expectations 

and understanding about  how that high intensity [indiscernible].   

THE COURT:  If you get into this in great detail with this 

witness, I won't allow another witness to go the same place.  

MR. BLALACK:  Okay.  That's fine, Your Honor.  I'm not -- I'm 

just not sure I'm following in terms of what specific issue. 

THE COURT:  Well, you can't have two witnesses on the 

same issue.  So if you have expert testimony coming in on this issue, 

then you need to rely on the expert rather than -- 

MR. BLALACK:  Well, we definitely have testimony, Your 

Honor, on a host of issues, but not on the question of what Mr. Haben's 

expectations were about what a claim associated with an emergency 

event would look like associated with that kind of dollar -- 

MR. ZAVITSANOS:  Your Honor, I'm sorry -- 

THE COURT:  You're getting close to getting cut off now.  

Getting cut off on that.   But I'll overrule the objection for now.  

BY MR. BLALACK:   

Q Well, let me go to the top there then Mr. Haben.  In this event 

the total charges for this -- these codes were what? 

A $2,477.   

Q And the total allowed was what? 

A $1,781.91. 

Q And you -- I know your accounting maybe is not what you 

want it to be.  Can you give me a rough sense of what the total percent 
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of the charges were that were allowed on this? 

A I would need help with a calculator.  If somebody could -- 

MR. BLALACK:  Mr. Killingsworth [indiscernible] and save me 

right now.   

BY MR. BLALACK:   

Q Let me try and tell me if my math is right.  I have 71.9 

percent.  Does that sound right? 

A I was going to say about 75 percent, yes.  

Q So sitting here today, sir, do you have enough information to 

render any kind of informed judgment about whether the amount 

allowed on the hypothetical Mr. Zavitsanos provided you is reasonable? 

A I have no ability to do that. 

Q All right.  Now let's look at the next issue that Mr. Zavitsanos 

raised with you, and that relates to the suggestion that in 2016 the 

shared savings program was a win, win, win.  But United Health moved 

its clients off of shared savings to drive its own fee revenue.  Do you 

recall the questions and answers around that topic? 

A Yes, I do. 

Q Let me show you the exchange that I want to focus on.  This 

is November 3rd, 2021, page 45. 

MR. ZAVITSANOS:  What line? 

MR. BLALACK:  Line 45 -- page 45, line 21.   

BY MR. BLALACK:   

Q The question was, "Ninety-five percent of the out-of-network 

doctors were happy to discount their bill charge.  No balance billing.  
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You get a fee.  The employer has clarity.  It's a win, win, win, win all the 

way around in 2016, right?" 

"A Can I clarify what you said? 

"Q No, sir." 

Now my question, sir, there was an exhibit referenced in that 

exchange, which was Plaintiffs' Exhibit 25.   

MR. BLALACK:  So let's bring that up and show that to the 

jury as well.   

BY MR. BLALACK:   

Q Do you remember Mr. Zavitsanos asking you about this 

document, sir? 

A Yes, I do. 

Q If you could go to page 2, this was a chart.  And I think in the 

upper right hand column it says "client eligibility and it had ASO 95 

percent of membership has SSP."  Do you see that? 

A Yes. 

Q And just to be clear, this was a little confusing.  When you 

heard the 95 percent of the membership is that referring to human 

beings or is it referring to customers or clients? 

A It is not referring to clients.   It's referring to the human 

beings when you add up all of the members underneath those clients. 

Q All right.  Now having looked at this exchange you had with 

Mr. Haben [sic], you indicated that you could clarify. 

A I'm sorry with who? 

Q I mean, excuse me, Mr. Zavitsanos.  Do you agree with his 
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framing that it was a win, win, win? 

A Can you pull up my testimony? 

Q Sure.  Can you go back in? 

A Can you ask your question again? 

Q Sure.  My question is do you agree that it was a win, win, 

win, all the way around? 

A No, I don't.  I was trying to clarify I think he misstated the 

percentage of what it was related to.   

Q And why didn't shared savings solve all of the problems?  

What was the problem that needed to be addressed with shared 

savings? 

A So our clients, as I stated before, when we looked at all 

outlier cost management and our work with the vendor, there was a 

concern that we weren't in the pack, and we were behind.  

MR. ZAVITSANOS:  Objection, Your Honor. 

THE WITNESS:  And so it wasn't a win for our clients. 

MR. ZAVITSANOS:  Excuse me.  Hearsay, foundation, and 

the issues we discussed at the bench.  No ability to -- I'm not -- I don't 

want to make a speaking objection, Your Honor.  Foundation and 

hearsay. 

THE COURT:  All right.  Let's take our afternoon recess.  I 

would have taken it at 3:30, but you're afternoon's been a little bit 

chopped up.     

So during the recess don't talk with anyone else or each 

other about any subject connected with the trial.  Don't read, watch, or 
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listen to any report of or commentary on the trial.  Don't discuss this 

case with anyone connected to it by any medium of information, 

including, without limitation, newspapers, television, radio, internet, 

cellphones or texting.   

Don't conduct any research on your own relating to the case.  

Don't consult dictionaries, use the internet or use reference materials.  

Do not post social media, don't talk, text Tweet, Google issues, or 

conduct any other type of book or computer research with regard to any 

issue, party, witness or attorney involved in this case. 

Most importantly do not form or express any opinion on any 

subject connected with the trial until the jury deliberates.  It is 3:42.  Let's 

be ready at 4:00.  We'll go for 45 minutes.  And we thank you for your 

courtesy.   

THE MARSHAL:  All rise for the jury.  

[Jury out at 3:42 p.m.] 

[Outside the presence of the jury] 

THE COURT:  Do you guys want to take a break and then put 

it on the record, or put it on the record now?   

MR. ZAVITSANOS:  Whatever is the Court's pleasure, Your 

Honor. 

THE COURT:  I'd rather do it while its fresh in everybody's 

mind.   

MR. ZAVITSANOS:  So Your Honor, here's the issue.  So 

here's the issue.  So counsel has selectively chosen a handful of the 

SPD's that contain varying language.  Some of the ones that he showed 
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do not contend reasonable and customary.  We don't have all the SPDs 

for all the clients associated with these claims and the amendments.  But 

the bigger issue now, and really the fundamental issue to me in this 

case, is whether these changes -- this migration that they've mentioned, 

whether that was client driven or whether that was United driven. 

Now I have to say, Your Honor, it defies logic, it absolutely 

defies logic, that a company as sophisticated as UnitedHealthcare with 

the kind of infrastructure that they have has been unable to produce one 

piece of paper from any client indicating that they were the initiating 

force behind these changes.   

And for this man, who -- and he did this multiple times 

during my examination, to suggest that this was client driven, it literally 

-- there is no way for me to be able to examine him on this point.  And so 

I'm left with -- the only thing that I'm left with is whether the jury finds 

him palatable or not.  Whether they find him credible or not, based on 

his -- based on his oral word.  

So I don't think it's appropriate to ask him whether this was 

driven by the Plaintiff.  Certainly if this was recommended -- if this was 

driven by consultants, there's no consultant that I know and look we 

work with a lot of clients that work with consultants, none of that's been 

produced.  None of these letters from these clients have been produced.  

There's nothing.  And there are -- there are some documents in evidence 

where United is saying that the clients want it.  He can use those.  I mean 

those are in evidence.  That's fine.  But to go further with what he's 

saying here, I just -- it really puts us in a box. 
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MR. BLALACK:  Your Honor, I disagree with that 

characterization.  We produced a half a million pieces of paper, which is 

littered with communications about client pressures, client 

competitiveness, lack of competitiveness, being behind the pack.  I've 

shown a handful of those today.  He showed some of them in his 

examination.  And so I just think it is fundamentally factual and correct 

that there isn't a substantial record in this massive document collection 

about the basis for UnitedHealthcare's view that it was behind the pack 

and that these programs at all were responsive.  I've shown three today. 

Mr. Zavitsanos' passively fair game to teach him and say you 

know what, that's not true.  This is what you're doing.  You weren't really 

behind the pack.  In fact, within the last week, he showed him four or five 

different documents, the purpose was to suggest to the jury that they 

were leading the market.  You may remember there were a couple of 

them about how you're leading the market, and I forget the phrase,. 

beating the doors off or something like that. 

So there's evidence that both sides have available to argue to 

the jury their respective position [indiscernible] but it's not from lack of 

documentation.   

On the claim document issue, they introduced three claim 

documents in their exhibit.  They did the Walmart plan; they did the 

AT&T plan, and I'm trying to think of what the third one is, but I know at 

least those two.  And so I went and pulled out the Walmart plan myself.  

So the notion that we're cherry-picking plan documents when they're 

using plan documents that they want, and we made a production of 
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200,000 administrative records with the relevant plan language in there, 

it's just baseless. 

MR. ZAVITSANOS:  A brief reply, Your Honor.  I'm not taking 

issue with counsel's right and privilege to select whatever documents 

they want from the production and try to admi those in evidence.  That's 

not the issue.  That's not my complaint.  My complaint is there are no 

documents, zero, zero, produced from third parties outside of United that 

indicate that this is client driven.  Zero.  I mean literally zero.   

And the second complaint that I have, Your Honor, is that not 

all the plan documents were produced.  Now the second concern I've 

raised with the Court before, that's a little bit -- I'm more concerned 

about it, but it's the first one that I'm particularly concerned about, 

because look, that to me just feels a lot weightier in terms of the kind of 

evidence that a jury would put stock in.  Whether this was United being 

motivated by greed or whether this was United trying to be kind of a 

good corporate citizen and try to save their clients' money at their 

request.   That's a very material issue on the issue of what a reasonable 

rate is.  And so I'm just -- I've got one arm tied behind my back here.  

MS. LUNDVALL:  And Your Honor, what Mr. Zavitsanos is 

doing is he's laying the foundation for the request in for the jury 

instruction dealing with the adverse inference.  

THE COURT:  I understand. 

MS. LUNDVALL:  There was a sanction that was imposed as 

far -- back in April.  The documents that are being referenced fall within 

the scope of that adverse inference and this witness has indicated 
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repeatedly that in fact there were conversations with clients, and then he 

pivoted to conversations with consultants.  And that there was 

documentation from these third parties that were driving this.  And that 

is the documentation that we do not have.   

THE COURT:  I'm going to overrule the Plaintiffs' objection.  

However, after I hear the cross-exam, or the -- when I hear your redirect 

we'll resolve the issue of jury instructions. 

MR. ZAVITSANOS:  Thank you, Your Honor.   

MR. BLALACK:  Thank you, Your Honor.  

THE COURT:  Thank you both. 

[Recess taken from 3:49 p.m. to 4:02 p.m.] 

THE COURT:  Ready to bring in the jury?  

MR. BLALACK:  We're ready, Your Honor. 

THE COURT:  The jurors are asking about a schedule for next 

week.  So I will do that -- I'll have it for them Friday.  And we'll have 

letters for their employers on Friday.  

MR. ZAVITSANOS:  And Your Honor, you -- I gather that 

means Your Honor will make a decision on whether we start earlier or 

not by Friday?   

THE COURT:  I will.  I'm thinking between 8 and 8:30.  And --  

THE MARSHAL:  All rise for the jury. 

THE COURT:  -- short lunches.   

[Jury in at 4:03 p.m.] 

THE COURT:  Thank you.  Please be seated.  So to the 

members of the jury, you know that you guys need a schedule for next 
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week.  We're off tomorrow for the holiday.  And for anyone who's a 

veteran, thank you for your service.  But Friday, we'll start again.  Let's -- 

start at 9 Friday instead of 9:30. That'll give us a half hour.  And more 

than likely, next week we'll have longer days.  I will also have a schedule 

for you Friday and letters for your employers on Friday.  Thank you. 

Please proceed. 

MR. BLALACK:  Thank you, Your Honor.  

BY MR. BLALACK:   

Q Mr. Haben, when we broke, we were discussing the 

suggestion that the shared savings program was a win-win.  Do you 

remember that? 

A Yes, I do. 

Q I think you had explained why while it offered a lot of good 

benefits, it also had some drawbacks.  Do you remember that testimony? 

A Yes, I do. 

Q Typically -- let's just remind the jury.  The primary 

component of the shared savings program is out-of-network? 

A That is correct. 

Q Typically, what are the nature of the agreements that the 

third-party, like MultiPlan has in an out-of-network with those providers 

that participate? 

A Typically, they're a percentage off of billed charges.  So 

whatever the provider bills, it's a percent reduction off of that.   

Q And has that methodology contributed in any way to the 

shortcomings of the program? 
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A Yes. 

Q Why? 

A Because there was no limit to what the provider could do for 

increasing their billed charges.  So if it was a percentage off of that, if -- if 

those bill charge amounts increase, which is really the chargemaster of 

that specific provider.  If that continues to go up, and goes up at a certain 

point, the value of what that discount was prior could've been erased. 

Q Let's just make sure the jury understands what you're talking 

about there.  I'm going to ask Ms. White to turn on her Elmo real quick.  

So I'm going to just try to illustrate [indiscernible] over time.  Sir, I've laid 

out year one, year two, year three.  Okay? 

A Okay. 

Q You see that? 

A Yes. 

Q Now, let's assume that the wrap agreement between 

MultiPlan [indiscernible] and an out-of-network provider offered a 20 

percent discount.  Well, actually, something simple.  A ten percent 

discount for bill charges, okay? 

A That's fine.  Can I -- I'm going to be picky on how you put 

that.  It's not of bill charges. 

Q Yeah. 

A It's off of. 

Q I'm sorry. 

A That's very important. 

Q Appreciate it.  Sorry for that bad grammar.  Okay.  So in year 
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one, if the RAP agreement had an agreement ten percent off of build 

charges, and the chargemaster or bill charged for a service under that 

agreement was $1,000 -- 

A Okay. 

Q -- that's the assumption, what would be the rate that 

UnitedHealthcare could access under the shared savings program for 

that provider in this program? 

A So it would be $900.  Ten percent reduction off of 1,000.   

Q So is that description in year one capture it properly? 

A Yes. 

Q Okay.  Now, let's assume for a hypothetical that the bill 

charge for that provider has increased by ten percent in year two. 

A Okay. 

Q What would that bill charge be?  Would that be $1,100? 

A Yes. 

Q So with that same RAP agreement in place, what would be 

the rate that UnitedHealthcare could access to reimburse a claim from 

that same provider in year two? 

A So it would be a ten percent reduction.  So it'd be a $110 

reduction. 

Q So that would be $990? 

A $990.  Yes. 

Q All right.  Now, let's assume in year three the provider's 

charge is increased by $100.  So now that would be $1,200 for the billed 

charge in year three.  So using the same RAP network agreement that 
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was in place on year one, what would be the rate that the 

UnitedHealthcare plan could access under the shared savings program? 

A So that'd be a ten percent reduction.  So a reduction of $120.  

And that would be 1,080. 

Q That's what I've got. 1,080 would be the rate under the 

shared savings program.  Does that look right, sir? 

A Yes. 

Q The following year, let's assume that the provider this time 

only increases the charge by $50.  So now it's 1,250 in year four.  Okay? 

A Okay. 

Q Under that same RAP agreement, with that ten percent 

discount, what is the amount or the rate that UnitedHealthcare could 

access for that provider for a member in year four? 

A So that's a ten percent reduction.  So that would be $125 

reduction.  And I believe the math is 1,125.   

Q So if I -- does that all apply, sir? 

A Yes, it does, sir. 

Q So same rate wrap agreement, same rate, same provider, 

everything's the same.  The only thing that changes is that the charge 

increases year over year, correct? 

A The chargemaster for that provider has increased. 

Q And over that time, the rate the member -- the benefit plan is 

paying using the shared savings program is increasing from year one at 

$900, in year four to 1,125? 

A That is correct. 
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Q And does that -- like, is that hypothetical I'm describing here 

typical of the experience that UnitedHealthcare observed in the market 

during the period that you were questioned about by Mr. Zavitsanos?  

A Yes.  

MR. ZAVITSANOS:  Excuse me, Your Honor.  Objection.  Lack 

of specificity.  And also, speaking as a corporate rep.  So --  

THE COURT:  Overruled.  

BY MR. BLALACK:   

Q So as a result, did the dynamic that's illustrated in the 

example we just walked through with the jury, was that a factor that 

contributed to UnitedHealthcare's recommendations to clients about out-

of-network programs over the course of the period at issue in this case? 

A Yes, it was. 

Q Now, let's move on to a new topic.  So I want to talk about 

the suggestion that UnitedHealthcare's goal was to move clients off of 

the reasonable and customary FAIR health program to shared savings 

program enhanced to cut reimbursements and make more money.  

Okay.  That's what I'm going to focus on. 

A Understand.  

Q I'm going to show you the exchange that you had on this 

question with Mr. Zavitsanos.  This is page 57 of the transcript from 

November 3rd.  Okay.  If you'd look at line 7 through 16, you'll see an 

exchange that reads,  

"Q So this document is in 2018.  We've got -- it's two years after 

the one we just looked at.  We're getting these -- we're getting these 
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fees, these percentage fees.  Now the goal is to get clients off of 

reasonable and customary care health.   

Can you underline that, Michelle?   

"Q United's goal on this internal only document is to get clients 

off of this so your salesforce can earn a fee, right?"   

You responded, "That is misrepresented.  I can explain."   

"Q No, sir."   

And then he proceeds.  Is that correct? 

A That is correct. 

Q All right.  Does that refresh your recollection of the issue I'm 

going to be talking to you about now? 

A Yes, it does. 

Q You were also shown an example --  

MR. ZAVITSANOS:  Your Honor, under optional completion, 

can we read the rest of the Q and A on that page, please? 

MR. BLALACK:  Sure. 

THE COURT:  You may.  

MR. ZAVITSANOS:  Including the Court's instruction. 

MR. BLALACK:  Sure. 

THE COURT:  You may.   

BY MR. BLALACK:   

Q All right.  So the document I want to show you is referenced 

in that exchange, sir.  It's Plaintiff's Exhibit 368.  

MR. BLALACK:  So Shane, could you bring that up?   

BY MR. BLALACK:   
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Q This is the document to which you -- about which you were 

being questioned.  Sir, do you remember being questioned about this 

document? 

A Yes, I believe so. 

Q If you'd go to page 7.  The first -- under the first sentence, 

under the sales strategy of keeping counts it says, "The goal is to provide 

value and advocacy for consumers and plan sponsors."  Do you see that? 

A Yes, I do. 

Q Okay.  What does that mean? 

A What that means is clients demand value.  And our goal was 

to make sure that they are satisfied with what we provide.   

Q Uh-huh. 

A And that we were doing an advocacy component for the 

program for the consumer.  So that means the employees or the patients 

and the plan sponsors to take the members out of the middle, if we need 

to.  

Q Now, underneath that, the very first bullet says, "Clients are 

not obligated to change their out-of-network program.  But you are 

obligated to review the options and inform your clients as appropriate."  

Do you see that? 

A Yes, I do. 

Q What was that -- what did that mean? 

A Just you can't make a client change, but you need to make 

sure that they understand what's available for them. 

Q And earlier, we talked about whether United has programs 
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that were opt-in programs or opt-out programs, do you remember that? 

A That's correct. 

Q How does United's approach to that question relate to this 

kind of stuff here? 

A It's an opt-in concept. 

Q Now, just to remind the jury, when we're talking about this 

physician reasonable and customary, does that even apply to 

[indiscernible], sir? 

A It does not. 

Q And with respect to the physician refund customary 

program, what was United's goal in terms of dealing with its clients on 

that program? 

A Our goal was to inform them of the options that they had to 

help address medical expense and to make sure that they understood 

that, and what the fees were for that if they wanted to choose it so that 

they could make a decision. 

Q Now, you've described earlier with the shared savings 

program some of its benefits and some of its drawbacks.  Do you recall 

that? 

A Yes. 

Q Were there any drawbacks to your -- on your time when you 

were meeting out on that program with the physician reasonable and 

customary agreement? 

A I believe that there was the exposure to balance billing, 

although fairly rare.  
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Q Okay.  And the benchmarks that were used to price claims 

under that program, what were they based on? 

A They were based on what should providers submit for billed 

charges. 

Q So the same kind of concerns that were presented with the 

shared savings program, were they present for the reasonable -- 

physician reasonable and customary program? 

A Yes, they were. 

Q In what way? 

A Again, the same issue.  There was no control.  The providers 

could do whatever they want for their bill charge amounts.  And again, to 

be very specific, it's their specific chargemaster, what they would submit 

for a claim.   

Q We've now covered that topic.  Let's go on to the next one, 

which is the information that was discussed with you, Mr. Haben, 

regarding UnitedHealthcare allegedly making over $1 billion in shared 

savings fees for doing nothing and double dipping by getting PMP and 

fees.  Do you have questions around that topic?  

A Yes, I do. 

Q I'd like to show you the exchange just to orient the jury on 

what we're talking about. 

MR. BLALACK:  Shane, this would be November 3rd 

transcript, page 65, and line 3, please.   

BY MR. BLALACK:   

Q I'll just -- I'm not going to read it all.  I'll just let the jury and 
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you, Mr. Haben, scan it.  Down to line 25.  At the end, you were asked 

about the Bellagio Hotel and about how it's got bricks and mortar, 

pictures of the room.  And then the question is you were getting a $1 

billion every year for doing nothing other than just cutting the rate.  You 

then stated that was incorrect, I can provide context if you want.  "No, 

sir.  Let's move on."  Do you see that? 

A Yes, I do. 

Q Okay.  What was the context you wanted to provide and 

respond to? 

A There are many things that United does to support the out-

of-network programs and shared savings.  That includes FTEs that we 

have to hire to support the program.  There is claims administration in 

terms of sending the claims out to a vendor.  Obviously, HIPAA, which is 

security for medical records is required.  There's many other things 

associated with the program itself.  

Q And I believe for the shared savings program, that has a 

member advocacy component, correct? 

A For shared savings on the fee negotiation component, yes, 

there is an advocacy piece. 

Q So in other words, if an out-of-network provider is not a 

participate in a RAP network, there could be a perspective negotiation as 

part of that program to try to resolve a dispute, so the member is not 

balance billed? 

A That is correct. 

Q And to the extent shared savings would incorporate shared 
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savings enhanced, which is the OCN program, is there an advocacy 

component with that program? 

A Yes, there is. 

Q Is that a service for which United is seeking to be 

compensated?  

A Yes, we are.  

Q Now, does United seek to be compensated in the form of a 

fee from programs where it doesn't utilize an advocacy and offer an 

advocacy component? 

A No.  A program like ENRP, where there's no advocacy, that's 

free for the client.   

Q Now, I was going to go through the -- how the shared 

savings fee is calculated, but I think we've done that.  I think the jury fully 

understands.  So I'm not going to go back to it.  But I do want to try to 

address this notion that you're being compensated -- UnitedHealthcare is 

being compensated for doing nothing.  I think you identified that there 

are different percentages of shared savings fees; is that correct? 

A Yes, there is. 

Q Right.  And correct me if I'm wrong, I believe you told Mr. 

Zavitsanos, typically, somewhere in the neighborhood of 30 percent. 

A Yes, it is. 

Q So using that just as a guide for this question, if that's the 

average administrative fee charge for the shared savings program that 

produced the $1 million in fees about which you were questioned by Mr. 

Zavitsanos, can you tell the jury roughly how much that represents in 
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medical costs that health plan clients and their employees did not incur? 

A What's -- rough math is about $3 billion. 

Q So does United Healthcare consider that a value that you 

provide your clients? 

A Yes. 

Q Now Mr. Zavitsanos also asked you about a PMPM fee that 

United Healthcare from its self-funded clients.  So it's different from the 

shared savings fee.  Do you recall this question? 

A Yes, I do. 

Q Just to remind the jury, what does PMPM stand for? 

A Per member per month. 

Q What is that fee for? 

A It's the administration of the health plan.  Includes benefit or 

claims administration that's both -- that's in our network.  Could be ID 

card generation.  It could be health plan document generation.  It could 

be a number of things. 

Q Would it include, you know, creating and managing a 

network? 

A Yes, it could. 

Q So are those kinds of services that are typically covered by 

PMPM fee the kinds of services that are covered by a shared savings fee? 

A No, they're not. 

Q So is the shared savings fee different from the PMPM fee? 

A Yes, it is. 

Q So for those health plans that have a PMPM fee but who 
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choose an out of network plan like shared savings where United 

Healthcare charges made as separate against an administrative fee, why 

does United Healthcare also receive that additional fee on top of the 

PMPM fee? 

A In terms of the shared savings fee? 

Q Yes. 

A It's for the cost of administrating the service and the value of 

the program. 

Q Now Mr. Zavitsanos asked you a lot of questions about the 

amount of the margins, the revenue you make, whether United 

generated a lot of revenue over the years.  Do you think it was unfair for 

United Healthcare to be paid these administrative fees for an out of 

network program? 

A No, I do not. 

Q Why not? 

A The clients were well aware of the value of the programs that 

could be provided.  The percentages and the fees were very clear.  

There's bills that they get on a regular basis.  It's all transparent. 

Q Are you ashamed of trying to make money with a business 

[indiscernible]? 

A No.  And I -- you know, I will take -- tell you that the shared 

savings and what it does for the member and the value that it provides 

as well as the employer group, it helps them out. 

Q As the guy who ran the out-of-network program for close to 

20 years before you retired --  
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A Yes. 

Q -- how do you feel about the work you did, are you proud of 

it? 

A Very proud.  And you know, the staff that we have that have 

been with me for -- some have been there for 20 years.  They enjoy the 

work that they do and the help that they provide people.  We get 

engaged with people.  We help employer groups.  It's -- I view -- I'm very 

proud of what we did. 

Q All right.  Now I want to move on to the next document, sir, 

which is the suggestion that the claim I made in opening statement 

regarding bill charges realized between -- and I'm talking about in the 

state between 2019 and 2020 -- is contradicted by a United Healthcare 

email.  Do you remember questions around that topic? 

A I believe so. 

Q Okay.  Now we're going to offer evidence in this case on 

what the data shows.  So that'll get resolved for the jury one way or the 

other, and they'll know who was being forthright and who wasn't.  But I 

want to talk about the questioning you received in the cross-examination 

from Mr. Zavitsanos.  So that's  -- 

MR. BLALACK:  Shane, that's November 3, 2021, page 11 out 

of 17.  I think if you -- yeah. 

BY MR. BLALACK:   

Q So this is, I think, quoting from my statements in the opening 

statement.  Yeah.  Here we go.  We have a transcript of counsel's 

opening.  It says:   
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"Q The evidence is going to show that FAIR health 80th 

percentile, those charges grew, grew, grew, dropped out a bit, and t hen 

skyrocketed.  Did you hear that?"  That's Mr. Zavitsanos asking you that.   

You then responded, "I did not."   

"Q In support of that, he put up a statistic showing a graph with 

the charges going through the roof.  Did you see that? "  

"A I did not. 

Then he said,  

"Q "Well, that's my friend, Mr. Leyendecker, back there.  He got 

very excited when he heard that because the reality is you all 

manipulated these numbers, right?" 

I object. 

And then you answer, "I disagree." 

A little further on page 15, this is where it kind of wraps up.  Going 

on for a while.  Page 15, line 17.   

"Q Well, we got your lawyer telling the jury charges were 

skyrocketing, but in real time, it says the opposite.  Which one should the 

jury put more stock in? 

"A I think you're misrepresenting it.  So which is 

"Q Which one should they put more stock in, sir, the document 

or what your counsel said?  That's my question." 

You answer, 

"A Bill charges went down because we brought providers into 

the network.  That doesn't reflect what a specific provider would charge. 

And then Mr. Zavitsanos objected.  The answer is 
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nonresponsive.   

And you said, 

"A Those are two different statements between -- 

Now here's -- the document he's referring to is an email.  

Plaintiff's Exhibit 37.  And I'll show you that and show the jury that.  And 

this is [indiscernible] -- and you can look at this [indiscernible].  It's an 

email from Ms. Paradise.  I don't think you're copied on this, actually. 

MR. BLALACK:  So we can go on down to the second page.   

MR. ZAVITSANOS:  I'm sorry.  What exhibit is this? 

MR. BLALACK:  This is Plaintiff's Exhibit 370.   

MR. ZAVITSANOS:  Thank you.   

[Counsel confer] 

MR. BLALACK:  370.  There we go. 

[Counsel confer] 

BY MR. BLALACK:   

Q Okay.  So let's go over this again.  This is Mr. Weinstock 

[indiscernible].  And I do think there's actually a copy of this 

[indiscernible] in 26 is that one.  But the one that you were questioned 

about is two days earlier, the middle on the second page.  So it should 

be June 24.  Yeah.  There we go.  Now if you go down, there should be 

some bullet points.   

MR. BLALACK:  [Indiscernible] keep going.  There we go.   

BY MR. BLALACK:   

Q And it says in the last paragraph after bullet point listed, it 

says -- let's see where it says this.  I lost the [indiscernible].   
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MR. BLALACK:  Is that page 2?   

MR. GODFREY:  That was 3.  

MR. BLALACK:  There we go.  Oh, okay.   

BY MR. BLALACK:   

Q Okay.  So he says as we discussed, even though we are 

seeing increased savings year over year, we're experiencing continued 

reduction, non-par charges [indiscernible].  That has been the case since 

year 2016.  Do you see that? 

A Yes, I do. 

Q Now when you were questioned about this, the suggestion 

that this wasn't consistent with my representation to the jury about 

whether charges were not [indiscernible] initially.  You contested that the 

statement I made was incorrect.  And you said that -- you tried to explain 

what this referred to.  Do you remember that? 

A Yes, I do. 

Q Would you please explain to the jury what you were saying? 

A So what I was trying to provide clarification on, this is 

referring to kind of an overall pooling of all the non-par charges.  We 

brought a provider in, which is a contract that I did, Quest, into the 

United relationship.  And that brings the pool dollars down. 

The other -- that's completely different than when you think about 

an individual provider's charge master, like what they submit for a 

charge.  So you could bring the entire -- you could reduce the pool of all 

the non-par provider billed charges by bringing somebody in.  That 

provider now is considered in network.  That pool of dollars drops.  But 
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still, the providers in that pool of non-part charges, if you look at them 

individually, they have their own individual charges, their charge master, 

what they would submit for a claim. 

So what I'm clarify is even though maybe you brought somebody 

in because they came in network, an individual provider's billed charges 

in that pool still could be going up.  That was my point. 

Q Okay.  So let's try to unpack that a little bit.  So first of all, 

what's a charge master? 

A I viewed it as this is what they submit, kind of the value -- the 

dollar amounts that they put towards the services of the claims that they 

would submit.  So --  

Q Is it like a price list? 

A It's like a price list.  Thank you. 

Q And that's what -- when we think of charges, do you think of 

what's the price listed on the charge master? 

A Yes. 

Q Okay.  Now when you refer to removing providers from the 

pool of charges, the out of network charges, bill charges, and then 

coming in, what do you mean by coming in?  Coming in to what? 

A So they became a par provider.  Quest is a very large 

national lab.  And their dollars came -- became a participating provider, 

because we have a written agreement with them.  And so, they are no 

longer non-participating provider.  So the value of -- or whatever they 

had for their bill charges in there moved over to an in network bucket. 

Q So just for example, if Quest had been out of network prior to 
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this email, those dollars would have been reflected in the pool of bill 

charges being evaluated; is that correct? 

A Correct. 

MR. ZAVITSANOS:  Objection, Your Honor.  Leading. 

THE COURT:  It is leading.  Rephrase. 

MR. BLALACK:  I'll withdraw. 

BY MR. BLALACK:   

Q So walk me through the -- take the Quest as an example.  

Walk the jury through how the metric would be evaluated when Quest 

was out of network and then what would happen to the analysis once 

they came in. 

A Let's think about the -- so Quest, very large national lab.  

Prior to having an agreement, they were being viewed as an out-of-

network or non-par provider.  They're one of, you know -- I think the 

example was we had five percent of the claims come in as non-par.  

They would have been in that consideration of a non-par provider.   

Once we got a contract with Quest, they're not -- the out of network 

program is not applicable, because they're part of United's network, and 

those pool of dollars now is being viewed as in network, and our 

programs would not apply. 

Q So if the jury later hears evidence in this case that the bill 

charges or charge master  [indiscernible] went up every year, and if they 

later hear evidence that the FAIR health data on which they're relying 

shows that the charges in the state of Nevada went out every year and it 

showed how much, is there anything inconsistent with that evidence and 
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the statement that's -- was quoted to you from Ms. Paradise in this 

email? 

A No. 

Q Why? 

A You got to think about the individual charges for that 

provider.  If they continue to go up, they're ones that would contribute to 

the overall billed charges of an account of an administrator like us.  But if 

you bring somebody in network, those charges go down.  So you still 

could have somebody that has individually high charges but, overall, in 

aggregate, your overall charges could go down, because you're 

contracting with somebody and bringing them in network. 

Q All right.  I'm going to move on to one more issue before we 

break for the day.   

MR. BLALACK:  And, Shane, I'm going to skip ahead to 

something.  One second, Your Honor.  Court's indulgence. 

BY MR. BLALACK:   

Q All right.  Now the thing that I want to talk about is some 

questioning you received regard the AT&T benefit plan.   I think that may 

have happened yesterday.  And the suggestion was that there was an 

AT&T benefit plan that required United Healthcare to reimburse a claim 

at the reasonable and customary rate but that United Healthcare ignored 

that benefit plan and paid the claim at the Data iSight rate instead.  Do 

you remember that question? 

A Yes, I do so. 

Q Okay. 
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A I believe so. 

Q So let me show you the transcript.  It's page -- November 9th, 

transcript page 38, line 17 down at the bottom.  You took this claim -- the 

question was  

"Q You took this claim, and you applied one of your alleged 

programs to it when the plan says you're supposed to use reasonable 

and customary so that you can make a fee, right? 

"A That's incorrect.  I don't know if this plan document goes 

with this EOB.  AT&T has got multiple policy numbers.  So if you want to 

show me the SPD from the group number, I can see if that's the same 

one." 

Do you see that, sir? 

A I do. 

Q Okay.  Now I want to go back over those documents and see 

if we can figure this out.  Now the first point I want to ask, sir, is you 

remember that you were shown that EOB.  And that's Plaintiff's Exhibit 

444. 

MR. BLALACK:  Bring that up.   

BY MR. BLALACK:   

Q Do you recognize this as the document that Mr. Zavitsanos 

showed you? 

A Yes.  Yes, I do. 

Q Now do you remember, on the top of page 1, where it says 

member patient information? 

A Yes. 
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Q And if one wanted to know what specific plan was connected 

to this patient and this claim, what information in that box would be 

helpful to track that down? 

A The group number would be the most specific. 

Q Okay.  Now the group name there is AT&T Mobility, correct? 

A That's correct. 

Q Okay.  And I think you testified yesterday that AT&T is a 

client of United Healthcare? 

A Yes. 

Q And do you know if AT&T has more than one plan with 

United Healthcare? 

A I believe they do. 

Q Now are all of those plans exactly the same? 

A I do not believe they are. 

Q Now under group number there, you'll see a number.  Can 

you tell the jury what that number is? 

A 0712670. 

MR. BLALACK:  Now I'm going to ask everyone to remember 

that, and I will pull it up right now.  Group number 0712670.   

BY MR. BLALACK:   

Q Now I'm going to ask Shane to pull up Plaintiff's Exhibit 290, 

which I believe was the certificate of coverage that you were shown for 

the AT&T client.  Do you see that, sir? 

A Yes, I do. 

Q So it was offered into evidence yesterday and shown to you  
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[indiscernible].  Do you remember that? 

A Yes, I do. 

Q Okay.  Now if you look on page 2 of that certificate of 

coverage, I think you'll see a group number.  See a group number? 

A Yes, I do. 

Q What's that number? 

A 730247. 

Q Okay.   

MR. BLALACK:  I'm going to Ms. White if she can 

[indiscernible] over to the Elmo real quick.   

BY MR. BLALACK:   

Q Sir, I wrote down those two numbers.  Would you agree with 

me that the group number from the EOB that you were shown is 

different from the group number from the certificate of coverage that 

you were shown? 

A Yes, it is. 

Q What does that tell you?  

A That EOB is not associated with that certificate of coverage.  

Q And if you remember, is that certificate of coverage is the 

coverage that suggested that the reimbursement for a claim for a 

member under that policy should be in a reasonable and customary 

range?   

MR. ZAVITSANOS:  Your Honor, may we approach for a 

second, please? 

THE COURT:  You may. 
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[Sidebar at 4:38 p.m., ending at 4:40 p.m., not transcribed] 

BY MR. BLALACK:   

Q All right.  So let's wrap this up now sir.  Now let's go back to 

Plaintiffs' Exhibit 444.  Now on 444, you'll see a claim number.  Do you 

see that, sir, on page 1? 

A Yes.  

Q Okay.   And what is that claim number? 

A That's the unique claim number that is in our unit platform.  

Q Would it be possible to read that, sir? 

A I'll try.  I believe it says AV6833167501.  

Q Okay.  I've either got AV6833167561 or AV66316751, but we'll 

keep that [indiscernible].   

MR. ZAVITSANOS:  What exhibit is this, please? 

MR. BLALACK:  This is Plaintiffs'[ Exhibit 444.  And then I 

would like to bring up Plaintiffs' Exhibit 470 and also show that to you. 

MR. ZAVITSANOS:  Hold on.  Is this the one that was 

refused? 

MR. BLALACK:  This is -- these are all the ones you've used 

with him, yeah.  

MR. ZAVITSANOS:  Well, wait a minute.   No, I don't think it 

is.     

[Counsel confer] 

MR. ZAVITSANOS:  Your Honor, may I just check something 

real quick, please?  Because we had that issue with the -- 

THE COURT:  Right.  
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MR. ZAVITSANOS:  -- with the wrong claim.  Your Honor, I'm 

sorry for the interruption.  May I ask counsel to please -- whatever 

number he just referenced, the identifier number, can I just have him 

show me -- 

MR. BLALACK:  Is it the claim number you're asking for -- 

MR. ZAVITSANOS:  I just need to know what reference 

number.  May I just confer with him, please? 

THE COURT:  Yes.  

[Counsel confer] 

MR. ZAVITSANOS:  Got it.  Thank you.  

MR. BLALACK:  All right.  And would you now [indiscernible] 

Plaintiff's Exhibit 470.  All right.  This is another document Plaintiffs' 

counsel showed you, Mr. Haben, called an online reading summary or an 

online reading history.  Do you recall that? 

A Yes, I do. 

Q And you see that about four lines down, there's an entry 

entitled Claim FC Number? 

A Yes, I do. 

Q Do you know what a Claim FC Number is? 

A I believe that's the claim number. 

Q And can you tell us what that claim number is? 

A That's more clear, it's AY15596070. 

Q Okay.  So is the claim number in Plaintiffs' Exhibit 470 

different from the claim number on Plaintiffs' Exhibit 444? 

A Yes, it is. 
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Q So from your review, is there any reason to believe that the 

claim that's associated with Plaintiffs' Exhibit 470 relates in any way to 

the claim described in Plaintiffs' Exhibit 444? 

A No. 

Q Do you believe these two documents are discussing different 

claims? 

A Yes. 

Q So when Mr. Zavitsanos suggested yesterday that United 

Healthcare disregarded the AT&T health claim language, requiring 

payment using the physician usual and customary program and instead 

paid the claim using the outline cost management program, do you see 

anything in these documents that suggest that's true? 

A No. 

MR. ZAVITSANOS:  Same objection as we discussed at the 

bench, Your Honor.  

THE COURT:  So noted.  

MR. BLALACK:  Your Honor, at this time, I think I can -- we 

can call it for the night and let the jury go home.  

THE COURT:  All right.  Thanks everyone.  So during the 

recess -- we're in recess until Friday at 9:00 a.m.   

During the recess, you're instructed not to talk with each 

other or anyone else on any subject connected with the trial.  Don't read, 

watch, or listen to any report of or commentary on the trial.  Don't 

discuss this case with anyone connected to it by any medium of 

information, including, without limitation, newspapers, television, radio, 
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internet, cellphones or texting.   

Don't conduct any research on your own relating to the case.  

Don't consult dictionaries, use the internet or use reference materials.  

Do not post social media about the trial.  Also do not talk or  text with 

others,  Tweet, Google issues, or conduct any other type of book or 

computer research with regard to any issue, party, witness or attorney 

involved in this case. 

Most importantly do not form or express any opinion on any 

subject until the case is submitted to the jury.  Have a great day 

tomorrow.  See you Friday at 9:00.  

THE MARSHAL:  All rise for the jury.  

[Jury out at 4:45 p.m.] 

[Outside the presence of the jury] 

THE COURT:  All right.  Plaintiff I assume you are going to 

want to put something on the record.   

MR. ZAVITSANOS:  Your Honor, the only thing I would add, 

Your Honor --  

THE COURT:  The room is clear.  

MR. ZAVITSANOS:  Your Honor, my short term memory is 

affecting, and I don't remember whether I put this on the record or not. 

MR. BLALACK:  I'm positive he did, Your Honor.  

THE COURT:  After three weeks of trial, you know, you guys 

are working your butts off, I can tell. 

MR. ZAVITSANOS:  Yeah. 

THE COURT:  And you're not -- and you're not even rusty, so. 
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MR. ZAVITSANOS:  So out of an abundance of caution, Your 

Honor, if I've already done this, my apologies to the Court and my 

apologies to counsel.  So we just got done with an exchange with Mr. 

Haben regarding the AT&T summary plan description with the 

suggestion being that the -- that the claim, the EOB, which I think was 

Exhibit 444, that it was processed correctly according to the -- to the 

dictates of the plan.  Especially after the witness said they always follow 

the plan language.  Counsel used Exhibit 290 -- 

MR. BLALACK:  290. 

MR. ZAVITSANOS:  --  which counsel represented is a 

different plan than the plan referenced in the EOB and therefore it 

doesn't apply.  The problem with that is the one that allegedly does 

apply, has never been produced, and I don't have it.  And I have a good 

faith reason to  believe -- I don't want to tip my hand here.  I have a good 

faith reason to believe that that reasonable and customary language is in 

everything AT&T does.  And so, you know, that's -- as we say where I'm 

from, that's going to kick as hard as it chews, when I get him back on 

recross. 

But I'm at a little bit of a disadvantage here because I don't 

have that -- I don't have the documents in which counsel was suggesting 

indicates a different methodology.   

THE COURT:  And -- 

MR. BLALACK:  I disagree with that factual assertion, and we 

can certainly litigate that question in due time, when it's appropriate, but 

I do agree that the benefit plan language that relates to the claims that 
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are in dispute that have not been produced because we produced the 

administrative records for this.  So at an appropriate time, they can move 

to [indiscernible] it, but we think they're wrong with that.  

THE COURT:  Good enough.  All right.  And I had indicated at 

the bench you would have to address it on your redirect.  

MR. ZAVITSANOS:  Yes, Your Honor, yes. 

THE COURT:  All right.  Just to give you guys, we only had 41 

people today on BlueJeans and one was the law clerk.  Well, so  

anyway --  

MR. BLALACK:  I'm much less exciting than Mr. Zavitsanos, 

Your Honor.   

THE COURT:  You guys are great -- you're all great lawyers. 

MR. ZAVITSANOS:  Well, he's quality, I'm quantity. 

THE COURT:  No, you're all great lawyers.  Have a good day 

off tomorrow.  I have a feeling you'll be working all day.   

MR. ROBERTS:  And I do want to request that the Court 

allocate five or ten minutes before Court on Friday for me to raise an 

additional issue. 

THE COURT:  Happy to do it.  

MR. ROBERTS:  I did want to thank Mr. Zavitsanos who has 

confirmed that the materials that we objected to were taken down from 

the website including some video.  But this may cause us to look further 

into the video issue, because the Court granted a media access request 

for a communications company, but the video was posted on their 

website which indicated an investigative company.  And it appears that 
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this communication company is actually a licensed private investigator 

who advertised that he works for lawyers and parties to do publicity in 

conjunction with trials.  And this person who represented he was a news 

reporter has posted YouTube videos to the website mixing in courtroom 

video with video taken of a witness on the stand outside the courtroom, 

and he asked questions with Geppetto heads on counsel for United.   

Disparaging counsel.  And if this is an agent of a party doing this -- 

THE COURT:  You better do some research into it and bring it 

back to my attention in a way that I can act on it.  

MR. ZAVITSANOS:  So let me -- Your Honor, I just thought -- 

if I could briefly address this.  This gentleman does not -- I did not hire 

him.  In fact, Your Honor, he is a -- he's actually done investigations on 

me, Your Honor.  If you go on his website he did a whole big piece on 

me on a case that I was involved with.  He is -- he is not someone that I 

particularly care for.  I don't have -- I don't have a relationship with him. 

THE COURT:  It's not that you know he was --  

MR. ZAVITSANOS:  He is -- he is a shock journalist.  

THE COURT:  He was on the escalator ahead of us coming up 

this morning and tried to talk to me.  We had to shut that down.  Just so 

you know. 

MR. ZAVITSANOS:  Yeah.   

THE COURT:  You know, if there are grounds to rescind the 

media request, I'll consider that.  But I want to hear it after you've 

developed the ideas and talked to each other. 

MR. ROBERTS:  I will, Your Honor.  
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THE COURT:  You know. 

MR. ZAVITSANOS:  And I would like an opportunity -- I mean 

Mr. Roberts and I get along very well.  This is the first I'm hearing of this 

and so I would -- you know. 

THE COURT:  Good enough.  Yeah, flush it out.  You've got a 

whole day tomorrow.  When you're not doing everything else you're 

doing. 

MR. ROBERTS:  Thank you.   I assume nothing else is going 

to be posted until we can get this issue -- 

MR. ZAVITSANOS:  I can't control what he does, Your Honor.  

Believe me. 

MR. ROBERTS:  No, no, no, I'm talking about your client on 

the TeamHealth website.   

MR. ZAVITSANOS:  Oh, yeah, I mean of course, of course.   

MR. ROBERTS:  Okay.  Thank you.  

MR. ZAVITSANOS:  Thank you.  

MR. ROBERTS:  I appreciate it.  Thank you, so much, Your 

Honor.  

THE COURT:  Thank you both.   

MR. MCMANIS:  Your Honor, with respect to deposition 

designations, we did get just a short while ago the objections from the 

other side to the additional portion of the parts that have been pulled 

out, because of the possibility they may be played on Friday. 

THE COURT:  Friday.  

MR. MCMANIS:  I don't know if there's a way that we can get 
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that to you tomorrow with everything compiled.  

THE COURT:  You can.   I'm not planning on coming to the 

office tomorrow.  But I can.  I have appointments I've made, you know, 

whatever.  So I will be home probably by 4:00 p.m.  So if you email it to 

the Law Clerk, I'll ask him to forward it to me, and I can do it for you 

before Friday morning.  

MR. MCMANIS:  Thank you, Your Honor. 

THE COURT:  Thanks.  All right.  Everybody, take care. 

MR. BLALACK:  Thank you, Your Honor.  

[Proceedings adjourned at 4:52 p.m.] 
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Nevada Bar No. 10233 
psmithjr@wwhgd.com 
Marjan Hajimirzaee, Esq. 
Nevada Bar No. 11984 
mhajimirzaee@wwhgd.com 
WEINBERG, WHEELER, HUDGINS,  
    GUNN & DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
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Telephone: (702) 938-3838 
Facsimile: (702) 938-3864 
 
Daniel F. Polsenberg, Esq. 
Nevada Bar No. 2376 
dpolsenberg@lewisroca.com 
Joel D. Henriod, Esq. 
Nevada Bar No. 8492 
jhenriod@lewisroca.com 
Abraham G. Smith, Esq. 
Nevada Bar No. 13250 
asmith@lewisroca.com 
Lewis Roca Rothgerber Christie LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 949-8200 
 
Attorneys for Defendants 

Dimitri D. Portnoi, Esq.(Admitted Pro Hac Vice) 
dportnoi@omm.com 
Jason A. Orr, Esq. (Admitted Pro Hac Vice) 
jorr@omm.com 
Adam G. Levine, Esq. (Admitted Pro Hac Vice) 
alevine@omm.com 
Hannah Dunham, Esq. (Admitted Pro Hac Vice) 
hdunham@omm.com 
Nadia L. Farjood, Esq. (Admitted Pro Hac Vice) 
nfarjood@omm.com 
O’Melveny & Myers LLP 
400 S. Hope St., 18

th
 Floor 

Los Angeles, CA 90071 
Telephone: (213) 430-6000 
 
K. Lee Blalack, II, Esq.(Admitted Pro Hac Vice) 
lblalack@omm.com 
Jeffrey E. Gordon, Esq. (Admitted Pro Hac Vice) 
jgordon@omm.com 
Kevin D. Feder, Esq. (Admitted Pro Hac Vice) 
kfeder@omm.com 
Jason Yan, Esq. (Admitted Pro Hac Vice) 
jyan@omm.com 
O’Melveny & Myers LLP 
1625 Eye St. NW 
Washington, DC 20006 
Telephone:  (202) 383-5374 
 
Paul J. Wooten, Esq. (Admitted Pro Hac Vice) 
pwooten@omm.com 
Amanda L. Genovese (Admitted Pro Hac Vice) 
agenovese@omm.com 
Philip E. Legendy (Admitted Pro Hac Vice) 
plegendy@omm.com 
O’Melveny & Myers LLP 
Times Square Tower, Seven Times Square 
New York, NY 10036 
Telephone: (212) 728-5857 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

FREMONT EMERGENCY SERVICES 
(MANDAVIA), LTD., a Nevada professional 
corporation; TEAM PHYSICIANS OF 
NEVADA-MANDAVIA, P.C., a Nevada 
professional corporation; CRUM, STEFANKO 
AND JONES, LTD. dba RUBY CREST 
EMERGENCY MEDICINE, a Nevada 
professional corporation, 

Plaintiffs, 

vs .  

Case No.:  A-19-792978-B 
Dept. No.:  27 
 
CHAMBERS HEARING REQUESTED 
 
DEFENDANTS’ MOTION FOR LEAVE 
TO FILE DEFENDANTS’ 
PRELIMINARY MOTION TO SEAL 
ATTORNEYS’ EYES ONLY 
DOCUMENTS USED AT TRIAL 
UNDER SEAL  
 

Case Number: A-19-792978-B

Electronically Filed
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UNITED HEALTHCARE INSURANCE 
COMPANY, a Connecticut corporation; UNITED 
HEALTH CARE SERVICES INC., dba 
UNITEDHEALTHCARE, a Minnesota 
corporation; UMR, INC., dba UNITED 
MEDICAL RESOURCES, a Delaware 
corporation; SIERRA HEALTH AND LIFE 
INSURANCE COMPANY, INC., a Nevada 
corporation; HEALTH PLAN OF NEVADA, 
INC., a Nevada corporation, 

Defendants. 

 
 
 
 
 
 
 
 

 

Defendants UnitedHealthcare Insurance Company (“UHIC”), United HealthCare 

Services, Inc. (“UHS”), UMR, Inc. (“UMR”), Sierra Health and Life Insurance Co., Inc. (“SHL”), 

and Health Plan of Nevada, Inc. (“HPN”) (collectively “Defendants”), by and through their 

attorneys, hereby move to seal, pursuant to Rule 3(1) of the Nevada Supreme Court Rules 

Governing Sealing and Redacting of Court Records (“SRCR”), Defendants’ Preliminary Motion 

to Seal Attorneys’ Eyes Only Documents Used at Trial Under Seal (the “Motion”). 

This Motion is made and based upon the papers and pleadings on file herein, the 

Declaration of Colby Balkenbush and the following memorandum of points and authorities. 

 Dated this 12th day of November, 2021. 

 

/s/ Colby L. Balkenbush  
 
D. Lee Roberts, Jr., Esq. 
Colby L. Balkenbush, Esq. 
Brittany M. Llewellyn, Esq. 
Phillip N. Smith, Jr., Esq. 
Marjan Hajimirzaee, Esq. 
WEINBERG, WHEELER, HUDGINS,  
    GUNN & DIAL, LLC 
6385 South Rainbow Blvd. 
Suite 400 
Las Vegas, Nevada  89118 
 
Daniel F. Polsenberg, Esq. 
Joel D. Henriod, Esq. 
Abraham G. Smith, Esq. 
Lewis Roca Rothgerber Christie LLP 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 949-8200 
Attorneys for Defendants 

Dimitri D. Portnoi, Esq.( Pro Hac Vice) 
Jason A. Orr, Esq. (Pro Hac Vice) 
Adam G. Levine, Esq. (Pro Hac Vice) 
Hannah Dunham, Esq. (Pro Hac Vice) 
Nadia L. Farjood, Esq. (Pro Hac Vice) 
O’Melveny & Myers LLP 
400 S. Hope St., 18

th
 Floor 

Los Angeles, CA 90071 
 
K. Lee Blalack, II, Esq.( Pro Hac Vice) 
Jeffrey E. Gordon, Esq. (Pro Hac Vice) 
Kevin D. Feder, Esq. (Pro Hac Vice) 
Jason Yan, Esq. (Pro Hac Vice) 
O’Melveny & Myers LLP 
1625 Eye St. NW 
Washington, DC 20006 
 
Paul J. Wooten, Esq. (Pro Hac Vice) 
Amanda L. Genovese (Pro Hac Vice) 
Philip E. Legendy (Pro Hac Vice) 
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DECLARATION OF COLBY BALKENBUSH IN SUPPORT DEFENDANTS’ MOTION 
FOR LEAVE TO FILE DEFENDANTS’ PRELIMINARY MOTION TO SEAL 
ATTORNEYS’ EYES ONLY DOCUMENTS USED AT TRIAL UNDER SEAL  

 

1. I am an attorney licensed to practice law in the State of Nevada, a partner at 

Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC, counsel for Defendants in the above-captioned 

matter.   

2. This Declaration is submitted in support of Motion to Seal Defendants’ 

Preliminary Motion to Seal Attorneys’ Eyes Only Documents Used at Trial Under Seal (“the 

Motion”).  

3. I have personal knowledge of the matters set forth herein and, unless otherwise 

stated, am competent to testify to the same if called upon to do so. 

4. The Motion contains references to and summaries of materials which have been 

designated Attorneys’ Eyes Only under the Stipulated Confidentiality and Protective Order (the 

“Confidential Material”). The documents were designated as such as they contain highly 

competitive and/or commercially sensitive proprietary and non-public information that would 

significantly harm the business advantages of Defendants if made public, including internal 

strategy discussions and business plans.  In addition, some of the exhibits to Defendants’ Motion 

reference or discuss materials which have been designated as “Attorneys’ Eyes Only” under the 

Protective Order. 

5. The Protective Order sets forth that documents designated as “Attorneys’ Eyes 

Only” must be filed under seal. 

6. Defendants file the instant Motion to Seal in accordance with SRCR 3(1), as there 

are sufficient grounds to seal the Confidential Material under SRCR 3(4). 

7. I declare that the foregoing is true and correct under the penalty of perjury under 

the laws of the state of Nevada. 

DATED: November 12, 2021. 

 

       /s/ Colby L. Balkenbush  
       Colby L. Balkenbush 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Defendants move this Court to allow the filing of their Motion under seal, pursuant to 

Rule 3(1) of the Nevada Supreme Court Rules Governing Sealing and Redacting of Court 

Records (“SRCR”).  The Motion contains information from documents which have been 

designated as “Attorneys’ Eyes Only” under the parties’ Stipulated Confidentiality and 

Protective Order (“Protective Order”), and further includes exhibits that are designated the same 

(collectively, the “Confidential Material”).  The documents were designated Attorneys Eyes’ 

Only as they include highly competitive and/or commercially sensitive proprietary and non-

public information that would significantly harm the business advantages of Defendants if made 

public, including internal strategy discussions and business plans.    

There will be no prejudice to Plaintiffs because the parties’ Protective Order mandates 

that documents designated as “Attorneys’ Eyes Only” or summarizing Attorneys’ Eyes Only 

information must be filed under seal, and Plaintiffs’ counsel has full access to the Motion and 

any Confidential Material therein. Defendants respectfully request that the Court permit the 

filing of the Confidential Material under seal. 

II. LEGAL ARGUMENT 

 Rule 3.4 of the Nevada Rules for Sealing and Redacting Court Records (“SRCR”) 

provides in pertinent part that: 
 
The court may order the court files and records, or any part thereof, in a civil 

action to be sealed or redacted, provided the court makes and enters written 

findings that the specific sealing or redaction is justified by identified compelling 

privacy or safety interests that outweigh the public interest in access to the court 

record. The parties’ agreement alone does not constitute a sufficient basis for the 

court to seal or redact court records. The public interest in privacy or safety 

interests that outweigh the public interest in open court records include findings 

that: 
 
(a) The sealing or redaction is permitted or required by federal or state law; 
 
(b) The sealing or redaction furthers an order entered under NRCP 12(f) or 

JCRCP 12(f) or a protective order entered under NRCP 26(c) or JCRCP 26(c); 
 
**** 
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(f)      The sealing or redaction includes medical, mental  
     health, or tax records; 

 
**** 
 
(h) The sealing or redaction is justified or required by another identified  

compelling circumstance. 
 

SRCR 3.4. 

On June 24, 2020, pursuant to a stipulation by and between the parties, this Court entered 

the Protective Order.  The Protective Order provides that a party may designate a document as 

“Attorneys’ Eyes Only” if any portion of it contains material, testimony, or information that the 

party “reasonably and in good faith believes contains trade secrets or is such highly competitive 

or commercially sensitive proprietary and non-public information that would significantly harm 

business advantages of [the Party]…and that disclosure of such information could reasonably be 

expected to be detrimental to the [Party’s] interests.”  Prot. Ord. at 2-3. 

The Protective Order further provides that the parties will file a motion to have 

confidential / sensitive discovery material filed under seal, including any portion of a court paper 

that discloses confidential / sensitive discovery material.  Id. at 20.  The Confidential Material at 

issue here contains highly competitive and/or commercially sensitive proprietary and non-public 

information that would significantly harm the business advantages of Defendants if made public, 

including internal strategy discussions and business plans.  

Consistent with the parties’ agreement contained in the Protective Order, Defendants 

move to file the Motion under seal. The Motion contains information from documents which 

have been designated as “Attorneys’ Eyes Only” under the Protective Order, and further includes 

exhibits attached that are designated the same.   

Based on the Protective Order and the confidential nature of these documents, SRCR 3(4) 

provides a sufficient basis to order sealing the Motion and Confidential Exhibits thereto.  The 

Motion has thus been filed temporarily under seal and should remain under seal until such time 

as this Court has had an opportunity to rule on the instant Motion, and in perpetuity unless this 

Court finds otherwise. 
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III. RELIEF REQUESTED 

For the foregoing reasons, Defendants respectfully request that the Court enter an Order 

sealing Defendants’ Preliminary Motion to Seal Attorneys’ Eyes Only Documents Used at Trial 

Under Seal and any other Confidential Material. Defendants further request that the Confidential 

Material remain under seal until such time as this Court has had an opportunity to rule on the 

instant Motion, and in perpetuity unless this Court finds otherwise. 

 Dated this 12th day of November, 2021. 

 

/s/ Colby L. Balkenbush  
 
D. Lee Roberts, Jr., Esq. 
Colby L. Balkenbush, Esq. 
Brittany M. Llewellyn, Esq. 
Phillip N. Smith, Jr., Esq. 
Marjan Hajimirzaee, Esq. 
WEINBERG, WHEELER, HUDGINS,  
    GUNN & DIAL, LLC 
6385 South Rainbow Blvd. 
Suite 400 
Las Vegas, Nevada  89118 
 
Daniel F. Polsenberg, Esq. 
Joel D. Henriod, Esq. 
Abraham G. Smith, Esq. 
Lewis Roca Rothgerber Christie LLP 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 949-8200 
 
 
Attorneys for Defendants 

 

Dimitri D. Portnoi, Esq.( Pro Hac Vice) 
Jason A. Orr, Esq. (Pro Hac Vice) 
Adam G. Levine, Esq. (Pro Hac Vice) 
Hannah Dunham, Esq. (Pro Hac Vice) 
Nadia L. Farjood, Esq. (Pro Hac Vice) 
O’Melveny & Myers LLP 
400 S. Hope St., 18

th
 Floor 

Los Angeles, CA 90071 
 
K. Lee Blalack, II, Esq.( Pro Hac Vice) 
Jeffrey E. Gordon, Esq. (Pro Hac Vice) 
Kevin D. Feder, Esq. (Pro Hac Vice) 
Jason Yan, Esq. (Pro Hac Vice) 
O’Melveny & Myers LLP 
1625 Eye St. NW 
Washington, DC 20006 
 
Paul J. Wooten, Esq. (Pro Hac Vice) 
Amanda L. Genovese (Pro Hac Vice) 
Philip E. Legendy (Pro Hac Vice) 
O’Melveny & Myers LLP 
Times Square Tower, Seven Times Square 
New York, NY 10036 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 12th day of November, 2021, a true and correct copy of the 

foregoing DEFENDANTS’ MOTION FOR LEAVE TO FILE DEFENDANTS’ 

PRELIMINARY MOTION TO SEAL ATTORNEYS’ EYES ONLY DOCUMENTS USED 

AT TRIAL UNDER SEAL was electronically filed/served on counsel through the Court’s 

electronic service system pursuant to Administrative Order 14-2 and N.E.F.C.R. 9, via the 

electronic mail addresses noted below, unless service by another method is stated or noted: 

Pat Lundvall, Esq. 
Kristen T. Gallagher, Esq. 
Amanda M. Perach, Esq. 
McDonald Carano LLP 
2300 W. Sahara Ave., Suite 1200 
Las Vegas, Nevada 89102 
plundvall@mcdonaldcarano.com 
kgallagher@mcdonaldcarano.com 
aperach@mcdonaldcarano.com 
 
Justin C. Fineberg  
Martin B. Goldberg  
Rachel H. LeBlanc  
Jonathan E. Feuer 
Jonathan E. Siegelaub 
David R. Ruffner 
Emily L. Pincow 
Ashley Singrossi 
Lash & Goldberg LLP 
Weston Corporate Centre I 
2500 Weston Road Suite 220 
Fort Lauderdale, Florida 33331 
jfineberg@lashgoldberg.com 
mgoldberg@lashgoldberg.com 
rleblanc@lashgoldberg.com 
jfeuer@lashgoldberg.com  
jsiegelaub@lashgoldberg.com 
druffner@lashgoldberg.com 
epincow@lashgoldberg.com 
asingrassi@lashgoldberg.com 
 
Joseph Y. Ahmad 
John Zavitsanos 
Jason S. McManis 
Michael Killingsworth 
Louis Liao 
Jane L. Robinson 
Patrick K. Leyendecker 
Ahmad, Zavitsanos, Anaipakos, Alavi & 
Mensing, P.C 

Judge David Wall, Special Master 
Attention: 
Mara Satterthwaite & Michelle Samaniego  
JAMS 
3800 Howard Hughes Parkway, 11th Floor 
Las Vegas, NV 89123 
msatterthwaite@jamsadr.com  
msamaniego@jamsadr.com  
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1221 McKinney Street, Suite 2500 
Houston, Texas 77010 
joeahmad@azalaw.com 
jzavitsanos@azalaw.com 
jmcmanis@azalaw.com 
mkillingsworth@azalaw.com 
lliao@azalaw.com  
jrobinson@azalaw.com 
kleyendecker@azalaw.com 
 
Attorneys for Plaintiffs 

  

     _/s/ Cynthia S. Bowman      

     An employee of WEINBERG, WHEELER, HUDGINS 

       GUNN & DIAL, LLC 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
FREMONT EMERGENCY SERVICES 
(MANDAVIS) LTD., ET AL., 
 
                    Pla in tiffs , 
 
vs . 
 
UNITED HEALTHCARE 
INSURANCE COMPANY, ET AL., 
 
                    Defendants . 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  CASE#:  A-19-792978-B 
 
  DEPT.  XXVII 
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DISTRICT COURT J UDGE 
MONDAY, NOVEMBER 15, 2021 

 
RECORDER’S  TRANS CRIPT OF J URY TRIAL - DAY 12 

 
 

APPEARANCES: 
 

 

For the  Pla in tiffs : PATRICIA K. LUNDVALL, ESQ. 
J OHN ZAVITSANOS, ESQ. 
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KEVIN LEYENDECKER, ESQ. 
 

For the  Defendants : D. LEE ROBERTS, J R., ESQ. 
K. LEE BLALACK, ESQ. 
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Electronically Filed
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CLERK OF THE COURT
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Las  Vegas , Nevada , Monday, Novem ber 15, 2021 

 

[Case  ca lled  a t 8:33 a .m .] 

[Outs ide  the  presence  of the  ju ry] 

THE MARSHAL:  -- in  sess ion .  The  Honorable  J udge  Allf 

p res id ing .  

THE COURT:  Thanks  everyone .  Please  be  sea ted .  

MR. ZAVITSANOS:  Good m orning , Your Honor.  

THE COURT:  Good m orning .  

MR. BLALACK:  Good m orning , Your Honor.  

THE COURT:  So  I'm  ca lling  the  case  o f Frem on t v. United .  

Le t's  do  appearances  rea l qu ick.  

MR. AHMAD:  Yes , Your Honor.  J oe  Ahm ad for the  Pla in tiff 

hea lthca re  providers .  

MS. LUNDVALL:  Good m orn ing , Your Honor.  Pa t Lundvall 

from  McDonald  Carano  here  on  beha lf o f the  hea lthca re  providers .  

MR. ZAVITSANOS:  J ohn  Zavitsanos  on  beha lf o f the  

hea lthca re  providers .  

MR. LEYENDECKER:  Good m orning , Your Honor.  Kevin  

Leyendecker.  

THE COURT:  Thanks  everyone .  For the  Defense , p lease?  

MR. BLALACK:  Good m orning , Your Honor.  Lee  Bla lack on  

beha lf o f the  Defendants .  

MR. ROBERTS:  Good m orning , Your Honor.  Lee  Roberts  

a lso  on  beha lf o f the  Defendants .  
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MS. FARJ OOD:  Good m orning , Your Honor.  Nadia  Farjood  

on  beha lf o f the  Defendants .  

MR. GORDON:  Morning , Your Honor.  J e ff Gordon  on  beha lf 

o f the  Defendants .  

THE COURT:  Okay.  Thank you .  

MR. ZAVITSANOS:  And, Your Honor, we  m issed  one .  Mr. 

McManis  a lso  on  beha lf o f the  hea lthcare  providers .  

THE COURT:  Very good.  All righ t, so  J uror Num ber 4, 

Dereck -- I'm  sorry, Zerrick Walke r, ca lled  in  th is  m orning .  He 's  tes ted  

pos itive  for COVID.  He  will no t be  here .  So  another one  b ites  the  dus t.  

What do  we  need  to  take  up  before  we  bring  in  the  ju ry?  

MR. BLALACK:  Your Honor, we  -- in  response  to  your 

reques t a t the  end  o f the  day Friday, the  parties  d id  confer on  how are  

we  going  to  ge t th is  tria l done  befo re  the  deadline  is sue .  We 've  

exchanged  lis ts  o f what we  th ink a re  the  m os t like ly witnesses  and  tim e 

a lloca tions .  There  a re  a reas  of agreem ent.  There  a re  a reas  of 

d isagreem ent.  We 've  subm itted  a  -- we  exchanged  a  chart, which  we  

a ttached  to  a  filing  we  jus t m ade  th is  m orning  tha t's  respons ive  to  

reques t for our view on  th is  is sue .  I th ink there  will be  a  need  to  a rgue  

how th is  ge ts  reso lved  to  avoid  a  m is tria l.   

My preference  would  be , jus t on  beha lf o f the  Defense , tha t 

we  do  it a t a  b reak so  -- because  every second  from  here  un til 4:45 on  the  

22nd  is  go ing  to  be  precious .  So  tha t would  be  in  our reques t, bu t I th ink 

if the  Court wants  to  en te rta in  tha t now we will.  

THE COURT:  Not now.  I want to  do  it la te r because  I need  to  
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read  your brie f.  And a lso , we  have  an  hour of overtim e  a fte r 4:45 today.  

So  le t' s  do  it a t b reak, and  we ' ll b ring  in  the  ju ry as  soon  as  I see  the  

m arsha l' s  face .  

MR. BLALACK:  Thank you .  Should  I pu t Ms. Parad ise  on  the  

s tand , Your Honor?  

THE COURT:  Please .  

MR. ZAVITSANOS:  And, J udge , we  ag ree .  We don ' t want to  

take  up  jury tim e , so .  

THE COURT:  Thank you .   

MR. MCMANIS:  And, Your Honor, jus t to  preview one  th ing  

while  we 're  ge tting  it ready righ t now.  There  a re  som e depos ition  

objections  for a  video  tha t we  m ay p lay today, so  we ' ll try to  handle  tha t 

a t a  b reak th is  m orn ing .  

THE COURT:  Very good.  Thank you .   

[Pause]  

THE MARSHAL:  All rise  for the  ju ry.  

[J ury in  a t 8:36 a .m .]  

THE COURT:  Thank you .  Please  be  sea ted .  Good m orning , 

everyone .  Happy Monday.  Unfortuna te ly, we  have  los t J uror Num ber 4, 

Mr. Walker, due  to  a  hea lth  tes t tha t he  took ove r the  weekend.  So  we ' ll 

be  go ing  forward  with  you  guys .  And everybody s tay sa fe  and  hea lthy 

p lease .  

Ms . Parad ise , you  a re  under the  sam e oa th  you  previous ly 

took.  There 's  no  reason  to  re -swear you .  

THE WITNESS:  Okay.  
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REBECCA PARADISE, PLAINTIFFS '  WITNESS, PREVIOUSLY 

SWORN 

THE COURT:  Thank you .  Go  ahead , p lease .  

DIRECT EXAMINATION CONTINUED 

BY MR. AHMAD:   

Q Thank you , Your Honor.  Good m orning , Ms. Parad ise .  How 

are  you?  

A Good m orning .  I'm  grea t.  

Q Earlie r we  were  ta lking  -- I th ink Friday we  were  ta lking  about 

MultiPlan , and  I th ink we saw a  little  b it about how they m ight pay less  

than  the  p lan  requires .  My ques tion  for you  is , have  you  ever seen  a  

s itua tion  where  MultiPlan  bragged  about paying  m ore  than  the  p lan  

required?  

A Well I be lieve  when  we  were  ta lking  Friday, the re  was  a  

bu lle t tha t sugges ted  paying  som eth ing  d iffe ren t than  the  benefit p lan . I 

be lieve  I s ta ted  tha t United  would  not pay som e th ing  d iffe ren t than  the  

benefit p lan  required .  I don ' t know if I would  characte rize  tha t as  

bragging .   

Q o  m y ques tion  is , does  MultiPlan  ever brag  or ind ica te  tha t 

they're  go ing  to  pay m ore  than  the  p lan  required?  

A No.  MultiPlan  does  no t b rag  about the ir paym ents  pe riod .  

Q Well d id  they ever ind ica te  tha t they will pay m ore  than  the  

p lan  required?  

A There  a re  certa in  circum stances  where  you  m ay pay m ore  to  

com ply with  e ither the  benefit p lan  or clien t d irection  on  a  specific cla im .  
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Q Well tha t's  m y ques tion .  I'm  saying  do  they ever ind ica te  

tha t they will pay m ore  than  the  p lan  requires  a s  opposed  to  less?  

A MultiPlan  m ay pay m ore  g iven  a  certa in  s itua tion  e ither pe r 

the  bene fit p lan  d irection  or d irection  from  the  clien t to  do  so .  

Q Okay.  Le t m e  jus t a sk you .  Have  you  ever seen  any 

presen ta tions  by them  where  they say they' ll pay m ore?  

A The  poin t o f the  pre sen ta tions  typ ica lly a re  exp la in ing  the ir 

o ffe rings , what the  m ethodologies  a re .  The  pre sen ta tions  typ ica lly a ren’t 

about, o r I haven ' t s een  a  presen ta tion  where  they're  bragging  about 

paying  m ore  o r less  than  the  benefit p lan .  

Q Okay.  Well we  saw som eth ing  Friday ind ica ting  tha t they 

would  pay less .   

A I unders tand  tha t docum ent.  There  was  a  bu lle t on  a  

presen ta tion .  S im ply because  MultiPlan  put som eth ing  in  writing  on  a  

presen ta tion , does  no t m ean  tha t tha t was  executed .  I can  say 

confidently, Un ited  would  not im plem ent som eth ing  tha t d id  no t a lign  

with  our clien t's  ins tructions  on  the  benefit p lan .  

Q How does  tha t work, righ t?  Because  MultiPlan  would  p ride  

som eth ing  through Data  iS ight, righ t?  And they would  com e up  with  

tha t as  the  a llowed am ount, righ t?  

A When we use  MultiPlan  for se rvices , they provide  

recom m endation .  Tha t p rice  or tha t recom m endation  is  s en t back to  

United .  The  cla im  goes  on  for further cla im  ad judica tion .  So  to  be  clear, 

MultiPlan  isn ' t specifica lly p ricing  or ad judica ting  our clien ts .   

Q Well, bu t does  MultiPlan  te ll the  m em ber what they're  go ing  
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to  pay?  

A No.  Tha t's  a  function  of United  Healthcare  and  the  benefit 

p lan .  

Q Okay.  So  -- and  by the  way, if a  m em ber had  an  issue , 

whether it com es  from  MultiPlan  or whoever, if they have  an  issue  with  

how m uch  is  be ing  pa id  on  a  cla im , is  tha t som e th ing  you  ge t involved  

in?  

A I don ' t pe rsona lly ge t involved  in , bu t the  m em ber would  ca ll 

the ir benefit p lan  and  speak to  som ebody with in  United  Healthcare  to  

unders tand  the ir benefit coverage  and  how tha t cla im  was  ad judica ted .  

Q And -- bu t typ ica lly, you  don ' t ge t involved  in  tha t?  

A I very ra re ly will ge t involved  in  a  particu la r d ispute .  What I 

will be  clear about is  m y team  does  no t engage  d irectly with  m em bers  or 

p roviders .  We are  adm inis te ring  p rogram s.  Our fron tline  provider or 

m em ber se rvices  would  be  speaking  d irectly to  exte rna l cons tituen ts .  

Q Okay.  Can  you  look a t Exhib it 218?   

A Do you  m ind  if ge t up  and  --  

Q And we can  take  it down for tha t.  

A Do you  m ind  if I ge t up?  

Q Yes , o f course .   

THE COURT:  What was  the  num ber?  

MR. AHMAD:  I beg  your pardon , Your Honor?  

THE COURT:  What was  the  num ber?  

MR. AHMAD:  218, Your Honor.  

THE COURT:  Thank you .  
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MR. AHMAD:  Pla in tiff' s  Exhib it 218.   Is  there  any objection?  

MR. BLALACK:  No objection .  

MR. AHMAD:  Your Honor, I' ll m ove  for the  adm iss ion .  

THE COURT:  Exhib it 218 will be  adm itted .  

[Pla in tiffs '  Exhib it 218 adm itted  in to  evidence] 

BY MR. AHMAD:   

Q Now if -- I guess  we  can  put it up  now.  Now a t the  top , and  I 

know th is  is  the  las t em ail in  the  bunch , I see  an  em ail from  J o lene  

Bradley.  She 's  part o f your team , righ t?  

A J o lene  is  part o f m y team .  

Q And she ' s  send ing  an  em ail to  you , "Im portan t.  Hi.  Giving  

you  the  s ta tus  of what appears  to  be  a  cla im ed specific experience  of an  

in te rna l em ployee ."  Is  tha t righ t?  

A That's  accura te .  

Q And if we  look back a t the  firs t em ail, it' s  on  page  3, actua lly 

the  second to  the  la s t em ail, if we  look under -- towards  the  bo ttom  of 

tha t, m iddle  to  the  bo ttom , it looks  like  th is  m em ber -- firs t o f a ll, a  

m em ber was  actua lly ca lling  in , righ t?  

A Yes .  I rem em ber th is  s itua tion .  One  of our in te rna l 

em ployees , a  fam ily m em ber, d id  ca ll in to  m em ber se rvices  to  ge t som e 

inform ation  about an  EOB and  a  ba lance  b ill tha t they had  rece ived .  

Q Yes .  They had  been  ba lance  b illed  because  Da ta  iS ight had  

priced  som eth ing  and  sen t to  the  m em ber an  explana tion  of benefits  tha t 

was  lower than  the  b illed  charged , correct?  

A That’s  inaccura te .  MultiPlan  does  no t send  out EOB's .  Tha t's  
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a  function  of the  benefit p lan .  So  United  Healthcare  would  have  sen t the  

explana tion  of bene fits .  It' s  the  provide r who chose  to  ba lance  b ill the  

m em ber and  send  the  b ill to  the  m em ber.  

Q Well, bu t tha t's  because  you  a ll, us ing  Data  iS ight, pa id  les s  

than  the  b ill charge , righ t?  

A We do  not be lieve  b ill charges  a re  -- I can  a ffirm .  Bill charges  

a ren’t what's  owed.  

Q Ms. Parad ise , I'm  jus t asking  because  you  pa id  less  than  the  

b ill charged?  

A We are  p laying  -- so rry.  We  are  paying  per the  p lan  benefits  

period .  So  we 're  adm inis te ring  the  benefit p lan  as  it' s  written .  It' s  the  

provider who 's  choos ing  to  ba lance  b ill fo r the  d iffe rence .  

Q Did  I jus t hear you  say you 're  paying  fo r the  p lan  benefits  

period?  Is  tha t wha t you  sa id?  

A We adm inis te r the  p lan  benefits , so  the  in itia l paym ent would  

have  re flected  the  Data  iS ight ra te .  

Q Well d idn ' t you  have  to  rem ove  the  Data  iS ight ra tes  because  

you  were  paying  le ss  than  what the  p lan  benefits  a llowed?  

A That's  no t why tha t was  rem oved.  We had  a  m em ber who  

was  continu ing  to  be  haras sed  and  ba lance  b illed  by a  provider.  Our 

organiza tion  had  MultiPlan  outreach  to  tha t p rovider in  an  a ttem pt to  

negotia te  som eth ing  d iffe ren t.  So  we  have  ins tructions  from  the  clien t to  

try to  re so lve  the  is sue  by poten tia lly paying  s ligh tly m ore  than  the  

benefit p lan .  Tha t p rovider re fused  to  negotia te  to  he lp  reso lve  tha t 

is sue , continued  to  harass  our m em ber, and  u ltim ate ly the  clien t m ade  
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the  decis ion  to  rem ove  tha t d iscount.  

Q Now th is  jus t -- and  I' ll ge t to  tha t, bu t th is  wasn ' t jus t any 

m em ber, righ t?  Because  you  got a  ca ll.   

A It -- well, it is  a  m em ber.  This  one  happened  to  com e to  m e 

based  on  the  fact tha t it was  an  in te rna l em ployee .  

Q Well can  we  look a t the  top  of page  2?  And if we  look a t the  

em ail from  aga in , one  of your team  m em bers  J o lene  Bradley to  a  

Tam m y Klinge r, asking  Tam m y to  check on  where  they're  a t with  these  

em ployee  cla im s  because  it' s  a  sen ior executive , from  Optum 's , 

husband .  Do you  see  tha t?  

A Yes , I do .  Tha t's  righ t.  

Q And Optum  is  a  United  com pany, correct?  

A It is .  

Q And it says  you 're  fo llowing  very close ly, righ t?  

A Yes .  

Q Not som e th ing  you  typ ica lly do?  

A I be lieve  m y tes tim ony earlie r was  it' s  no t som eth ing  I 

typ ica lly do , bu t from  tim e to  tim e  I m ay ge t involved  in  an  esca la ted  

d ispute .  

Q Now is  it fa ir to  say tha t the  p lan  benefits  a llowed b illed  

charges  in  th is  ins tance?  

A No. I wou ld  no t cha racte rize  it tha t way.  

Q Okay.  Well le t' s  look a t the  firs t page .  And it' s  the  bo ttom , 

m id  to  bo ttom  em ail, from  Tam m y Klinger to  J o lene  Bradley.  And  it 

says , "Hi J o lene .  Here  a re  the  de ta ils ."  And if we  look be low, we  can  jus t 

001156

001156

00
11

56
001156



 

- 13 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

h igh ligh t kind  of the  m id-section  there .  And b low tha t up  because  I can ' t 

even  see  it.  Okay.  And it says  on  th is  one , and  we  can  look a t the  next 

one .  It' s  the  sam e th ing .  But cla im  was  ad jus ted  to  rem ove  Data  iS ight 

ra tes .  Do you  see  tha t?  

A I see  tha t.  

Q And processed  a t p lan  benefits .  Does  it say tha t?  

A I see  where  it says  tha t.  

Q Following  -- a llowing  ra ther, b ill charges .  Do you  see  tha t?  

A I see  tha t sen tence .  

Q It says  tha t p lan  benefits  a llow b ill cha rges .  

A I th ink it' s  a  m ischaracte riza tion  by our opera tiona l people .  It 

-- technica lly, we 're  paying  a t the  clien t' s  d irection .  The  clien t gave  us  

d irection  because  our m em ber was  be ing  cons is ten tly harassed  by a  

provider choos ing  to  ba lance  b ill them  aggress ive ly, tha t they were  

willing  to  pay b ill charge  in  tha t in s tance  to  reso lve  the  is sue  for the  

m atte r.  

Q Well the  clien t was  you  essen tia lly, United . 

A Well I unders tand  the  clien t was  us .  We 're  probably our 

toughes t clien t.  So  we  trea t UnitedHealth  Group as  the  clien t as  any 

o ther ASO clien t.  And if they g ive  us  d irection  to  devia te  from  what' s  in  

the  actua l SPD, tha t is  the ir d iscre tion .  And it' s  our du ty as  the  p lan  

adm inis tra tor to  execute  what our clien t is  te lling  us  to  do .  

Q Okay.  Well th is  seem s to  sugges t -- and  by the  way, you  ca ll 

it a  m ischaracte riza tion .  Is  it a  m ischaracte riza tion  in  th is  em ail?  

A I be lieve  it is .  
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Q Okay.  And then  m y next ques tion  I guess  is , when  you  say a t 

clien t d irection  and  you  trea t eve rybody e lse  the  sam e, have  you  ever 

persona lly go tten  involved  to  m ake  sure  tha t som ebody go t pa id  the  fu ll 

b ill charges?  

A You 're  m ischa racte rizing  m y involvem ent.  Typ ica lly, when  I 

ge t involved , it' s  jus t ensuring  tha t the  appropria te  action  is  be ing  

executed  in  a  tim ely fash ion .  I -- no t every ins tance  have  I been  d irected  

to  pay b ill charges  in  those  s itua tions .  I th ink the  key e lem ent in  th is  

scenario  was  the  provider was  no t opera ting  in  good  fa ith  and  was  

dem anding  b ill charges .  This  is  one  of the  b igges t cha llenges  we 're  

facing  in  hea lthcare  today.  This , I be lieve , was  an  am bulance  s itua tion .  

But hosp ita l-based  providers , am bulance  providers , have  been  

aggress ive ly ba lance  b illing .  

MR. AHMAD:  Your Honor, I'm  going  to  ob ject to  the  

nonrespons ive  part.  It' s  no th ing  about th is .  

THE COURT:  Move  on .  

MR. AHMAD:  I'm  sorry.  

THE COURT:  You can  m ove  on .  The  answer was  no t 

respons ive .  

BY MR. AHMAD:   

Q Ms. Parad ise , you 've  never go tten  involved  and  d irected  fo r 

any o the r m em ber for them  to  be  pa id  a t the  fu ll b ill charge?  

A That's  no t true , and  it wasn ' t m y d irection  to  pay b ill charge .  

The  d irection  cam e from  the  clien t.  It was  no t a t m y d irection .  

Q Okay.  And who was  it specifica lly a t the  clien t tha t d irected  
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you  to  do  th is , because  I don ' t see  th is  here?  

A That conversa tion  happened  offline .  It' s  no t conta ined  in  tha t 

em ail.  I d id  no t specifica lly speak to  som eone  a t the  clien t.  There  were  a  

num ber o f o the r fo lks  ta lking  to  our account m anagem ent team  tha t 

m anages  tha t re la tionsh ip .  

Q Okay.  Now when we ta lk about OCM, and  OCM uses  Data  

iS ight, co rrect?  

A Yes .  

Q You were  the  cham pion , and  we  can  go  to  -- don ' t pu t it up .  

If you  can  go  to  page  288.  Excuse  m e, Exhib it 288.   

A Okay, I'm  there .  

Q Okay.  And do  you  have  tha t p re sen ta tion  in  fron t o f you?  

A I do .  

Q It' s  en titled  va lue  crea tion?  

A Yes .  

MR. AHMAD:  Do you  a ll have  an  ob jection  to  288?  

MR. BLALACK:  No objection  to  adm iss ion .  We know th is  an  

AEO docum ent pursuant to  our procedures , so  jus t be  aware  of tha t.  

MR. AHMAD:  Sure .  Your Honor, we  m ove  for adm iss ion  o f 

288.  

THE COURT:  Exhib it 288 will be  adm itted .  

[Pla in tiffs '  Exhib it 288 adm itted  in to  evidence] 

BY MR. AHMAD:   

Q Now if we  go  to  page  70 of 288 -- 

MR. AHMAD:  and  we  can  put tha t up  now. 
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BY MR. AHMAD:   

Q Under problem  -- 

MR. AHMAD:  Yeah .  If you  scro ll down  you ' ll s ee  problem , I 

be lieve .  Or actua lly -- yeah .  Scro ll up  on  page  70.  Okay.   

BY MR. AHMAD:   

Q And th is  ta lks  about OCM ra te  reduction .  And I be lieve  th is  is  

fo r an  ER facility, co rrect? 

A Oh.  The  docum ent s ta tes  ER facility, and  I be lieve  bu lle t two 

is  p rofes s iona l ER facility. 

Q And you ' re  the  cham pion  of tha t?  You 're  lis ted  as  the  

cham pion  of tha t? 

A Yes . 

Q And reduction  is  from  350 to  250 percent for fu lly insured  

and  ASO bus iness .  Is  tha t correct?  

A That's  co rrect. 

Q Okay.  And if we  go  to  page  176, a lso  look under problem .  

This  one  perta ins  to  em ergency room , righ t? 

A Yes , tha t's  righ t. 

Q Okay.  And you 're  a lso  -- it looks  like  you 're  lowering  OCM 

ER profess iona l from  350 to  250, correct? 

A That's  co rrect. 

Q CMS is  Medica re? 

A Correct. 

Q And tha t is  som eth ing  tha t you  actua lly d id  in  March  of 2019? 

A Well, on  th is  docum ent, I -- there  were  som e s taggered  
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im plem enta tions , bu t March  was  one  o f the  da tes . 

Q March  of 2019? 

A Correct. 

Q Okay.  And you  reduced  it from  350 -- the  re im bursem ent 

ra te  from  350 percent Medicare  to  250 percent Medicare , correct? 

A That's  co rrect. 

Q All righ t.  If we  look a t Exhib it 444, which  I be lieve  has  been  

adm itted  -- and  firs t o f a ll, te ll us  what som eth ing  like  444 is . 

A Do you  m ind  if I ge t the  actua l docum ent? 

Q Oh, of course . 

A This  docum ent is  a  m em ber explana tion  of benefits  o r 

o therwise  known as  an  EOB. 

Q Okay.  And the  m em ber or pa tien t ge ts  one  of these  

expla in ing  how United  a rrives  a t the  a llowed am ount fo r a  p rovider 

charge? 

A That's  accura te . 

Q And does  som e th ing  like  th is  go  to  the  provider as  well? 

A The  EOB doesn ' t go  d irectly to  the  provider.  There 's  a  

docum ented  ca lled  a  PRA or a  provider rem ittance  advice  tha t would  be  

sen t to  the  provider. 

Q Yeah .  And it has  a  s im ila r explana tion , does  it no t? 

A It will have  s im ila r in form ation .   

Q And if we  look a t page  2 of th is  exhib it, Exhib it 444, and  a t 

the  top , under -- I can  bare ly see  it, bu t I'm  going  to  approach , jus t so  

tha t I can .  Under IS  m em ber a t the  top .  Okay.  See  a  little  b it be tte r.  
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And it ind ica tes  tha t th is  m em ber is  -- excuse  m e -- th is  m em ber charges  

were  re im bursed  and  you 're  saying  you  pa id  the  provider accord ing  to  

your benefits  and  da ta  provided  by Data  iS ight.  Is  tha t righ t? 

A That's  what it s ays . 

Q Okay.  Is  tha t accura te? 

A Yes , it' s  accura te . 

Q Well, if we  look a t the  actua l re im bursem ent ra te  for th is  

charge , if you  go  to  the  bo ttom  of page  1, now we can  see  tha t th is  p lan  

was  pa id  -- the  a llowed am ount was  435.20.  Do you  see  tha t? 

A I see  tha t do lla r am ount. 

Q Okay.  And if I repre sen t to  you  tha t the  Medicare  ra te  for 

th is , which  is  a  Code  99285, is  $174.08, you  would  see  tha t it com es  out 

to  exactly 250 percent o f the  Medicare  ra te .  Is  tha t a  co incidence? 

A Well, it' s  no t a  co incidence , if the  ER ra te  was  se t a t 250 

percent o f CMS.  Then  th is  benefit -- o r th is  EOB is  dem ons tra ting  tha t 

the  a llowed am ount was  based  on  200 percent -- 250 percent o f CMS. 

Q And they're  a ll like  tha t a fte r March  of 2019, righ t?  Because  

you  a ll have  reduced  the  ra te  from  350 to  250, correct? 

A When we reduced  the  ra te , yes .  The  EOB should  represen t 

then  how the  cla im  was  pa id  g iven  the  ER ra te  a t the  tim e . 

Q Now, you  a ll chose  tha t ra te  for override .  You chose  350 and  

you  chose  250, correct? 

A United  does  in s truct MultiPlan  on  the  leve l o f the  override , 

yes . 

Q And so  tha t's  a  United  choice , no t a  Data  iS ight se lection? 
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A Well, when  we  im plem ented  -- well, it is  the  clien t's  choice .  

The  ra te  is  de te rm ined  by various  ana lytics  we ' re  do ing  in te rna lly and  

the  key p iece  tha t we  have  se t up  with  our Data  iS ight ra te s  is  the  log ic 

with in  Da ta  iS ight.  We ' ll s till ca lcu la te  a  Data  iS ight ra te  fo r tha t 

particu la r se rvice  and  it will com pare  it to  our override , so  we ' ll a lways  

pay the  grea te r o f those  two am ounts .  So  if the  Data  iS igh t ra te  is  

g rea te r, we  would  pay tha t.  If no t, the  override , which  a t the  tim e  was  

250 percent would  be  pa id . 

Q Well in  fact, if we  look a t a ll o f these , it' s  a lways  pa id  

accord ing  to  the  override  tha t United , no t Data  iS ight has  se lected , 

correct? 

A I'm  not -- well, I haven ' t seen  a ll the  da ta  in  th is  case .  If  

tha t -- you  know, I' ll a ssum e tha t tha t's  an  accura te  s ta tem ent.  And  tha t 

would  jus t show tha t our grea te r o f m e thodology to  ensure  tha t we 've  

go t a  floo r on  how we 're  paying  to  com ply with  the  Affordable  Care  Act. 

Q Well, le t m e  ju s t ask you  th is .  You don ' t m ention  anyth ing  in  

there  about 350 or 250.  Th is  wou ld  be  250.  In  the  explana tion  to  the  

m em ber on  how you got to  the  a llowed  am ounts , you  don ' t te ll them  it' s  

jus t m ultip lied  by 250, do  you? 

A Well no , we  don ' t s ta te  the  specific am ount be ing  ca lcu la ted  

in  the  EOB. 

Q I m ean , in  fact, the  a llowed am oun t has  no th ing  to  do  with  

Data  iS ight, because  it' s  250, the  num ber you  chose . 

A Well, I d isagree , because  we  have  the  com pare  log ic bu ilt in  

Data  iS ight to  ensure  we 've  go t a  floor to  com ply with  the  Affordable  
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Care  Act. 

Q Well, le t m e  ju s t ask you  th is .  I m ean , if a ll o f these  charges  

tha t a re  a llegedly us ing  Data  iS igh t is  jus t 250 percent Medicare , I m ean , 

I could  do  tha t, righ t? 

A I'm  not go ing  to  answer if you  cou ld  do  the  ca lcu la tion  

yourse lf o r no t. 

Q Could  you  do  it? 

A I could , bu t it would  be  un tenable  to  m anually p rice  m illions  

of cla im s . 

Q Well, a  com puter could  do  it, righ t? 

A A com puter cou ld  do  it, bu t clien ts  have  purchased  tha t 

p rogram  and  tha t's  the  too l tha t's  -- is  the  underlying  support for the  

program . 

Q Well, bu t I m ean , the  whole  process  is  au tom ated , righ t?  

Data  iS ight is  an  au tom ated  process , correct? 

A The  process  to  ad judica te  cla im s  typ ica lly is  au tom ated  and  

our trans fe rring  da ta  back and  forth  to  MultiPlan  is  au tom a ted  and  how 

they price  the  cla im  is  au tom ated .  It ha s  to  be .  We 're  pass ing  m illions  of 

cla im s  back and  forth  be tween  our organiza tion  and  Multip lan . 

Q But ins tead  of s aying  it was  processed  us ing  da ta  from  Data  

iS ight, you  could  te ll them  it' s  actua lly based  on  250 percent.  You could  

say tha t, righ t? 

A The  do  -- well, the  EOB is  d isclos ing  we 're  us ing  Data  iS igh t.  

We are  us ing  Data  iS ight.  The  override  is  loaded  in  Data  iS ight and  is  

a lways  com pared  to  the  actua l Data  iS ight ra te . 
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Q Okay.  You ag ree  with  m e tha t un le ss  I no tice  tha t it jus t 

happens  to  be  two and  a  ha lf o r 250 pe rcent, the  m em ber has  no  idea  

how you got to  tha t num ber. 

A Well, the  m em ber is  go ing  to  unde rs tand  tha t the  p lan  pa id  

per the ir bene fit p lan .  Obvious ly, if they have  ques tions , they can  ca ll 

our vendor or they can  ca ll United  Healthcare , if they need  to  unders tand  

the  specific re im bursem ent leve l. 

Q Well, the  p lan  doesn ' t say anyth ing  about 250 percent, does  

it? 

MR. BLALACK:  Objection .  Founda tion . 

THE COURT:  Objection  sus ta ined . 

BY MR. AHMAD:   

Q Well, a re  you  aware  of whether the  p lan  says  anyth ing  about 

250? 

MR. AHMAD:  And Your Honor, I'm  asking , because  she  

cla im ed tha t it was  pursuant to  p lan . 

THE COURT:  All righ t.. 

BY MR. AHMAD:   

Q And so  I' ll a sk you .  Do you  know whether 250 percent is  

anywhere  in  the  p lan? 

A Benefit p lan  language  isn ' t a lways  go ing  to  g ive  a  specific 

ra te .  Because  we 're  us ing  the  Data  iS ight too l and/or override , tha t ra te  

can  vary, based  on  the  da ta  in  the  Data  iS ight too l and  so  it would  be  -- 

you  wouldn ' t be  ab le  to  lis t the  precise  ra te  for each  and  every code  in  

each  and  eve ry EOB or in  the  benefit p lan . 
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Q You could  say, though, tha t there 's  ove rride  ra te  of 250 

percent. 

A Putting  -- well, our benefit p lan  language  is  written  to  

describe  the  p rogram  tha t the  clien t has  chosen .  If a  m em ber needs  or 

wants  additiona l de ta il, tha t' s  what our m em ber se rvices  team  is  for, tha t 

they can  look a t tha t specific cla im  and  g ive  them  the  specific 

in form ation  about tha t specific cla im . 

Q Okay.  I'm  jus t asking  s ince  you  put down the  250 pe rcent 

override . 

A Given  the  fact we  adm inis te r, you  know, thousands  of benefit 

p lans , ou r benefit p lan  language , it ge ts  cha llenging  to  be  super 

prescrip tive , because  you  would  lite ra lly have  to  be  writing  down ra te  

tha t can  change , due  to  da ta  upda tes .  Or if we  change  the  override , we  

could  be  chang ing  those  ra tes  and  you  would  have  to  fix those  benefit 

p lans  the  code  and  the  ra te  change .  Tha t would  be  un tenable . 

Q Well, bu t it' s  been  a t 250 pe rcent s ince  March  of 2019, righ t? 

A Right.  Tha t's  five  CPT codes  ou t o f thousands  tha t cou ld  be  

b illed  and  pa id  under the  benefit p lan . 

Q Well, except tha t it' s  a lways  250 percent o f the  Medicare  ra te  

for tha t CPT code .  You could  say tha t. 

A Well, specifica lly fo r the  p lans  and  the  clien ts  who have  

purchased  th is  p rog ram , for those  five  codes , typ ica lly there  a re  go ing  to  

be  m ultip le  o ther CPT codes  tha t a re  b illed , so  you  would  have  to  then  

lis t in  the  benefit p lan  every code  and  the  ra tes  associa ted  with  what 

you 're  reques ting . 
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Q You can ' t jus t s ay genera lly you  apply a  250 percent 

override?  You can ' t say tha t? 

A Well, if we  sa id  tha t, we 'd  have  to  be  prescrip tive  about what 

codes  a re  with  tha t.  Again , as  I s ta ted , those  E&M codes  tha t a re  specific 

to  ER.  There 's  five  codes .  Typica lly there  a re  go ing  to  be  additiona l CPT 

codes  tha t a re  go ing  to  b ill -- be  b illed  a long  with  tha t code .  So  what 

you 're  a sking  is  pu t a  specific ra te  in  re la ted  to  five  codes .  There 's  

thousands  of o ther codes  tha t could  a lso  be  b illed .  You then  would  have  

to  pu t a ll o f those  de ta ils  in to  benefit p lan  language , which  would  ju s t be  

rea lly im poss ib le  to  m ake  su re  tha t you 're  keep ing  tha t up  to  da te . 

Q Well, I'm  jus t a sking  about, fo r exam ple , ER, righ t?  The  p lan  

has  specific language  about em ergency room  benefits , co rrect? 

A It does  have  language  a round em ergency room  benefits . 

Q And you  a ll a re  app lying  a  250 percent override  on  ER 

benefits . 

A Well, the  250 percent override , aga in , is  fo r five  E&M codes .  

When you 're  in  the  em ergency room , you 're  like ly having  m ultip le  o ther 

th ings  po ten tia lly done  in  tha t vis it tha t would  no t be  one  o f those  or 

would  be  in  addition  to  those  five  ER-specific E&M codes . 

Q Well.  I unders tand , bu t you  can ' t s ay 250 as  app lied  to  each  

of these  codes  ind ividua lly -- 

MR. BLALACK:  Object to  -- 

THE WITNESS:  We  would  have  to  -- 

MR. BLALACK:  -- one  second. 

THE WITNESS:  -- s ay 250 -- 
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MR. BLALACK:  We  object -- 

THE WITNESS:  -- 250 percent. 

MR. BLALACK:  -- to  form .  A ques tion 's  been  asked . 

THE COURT:  Over -- 

MR. BLALACK:   Tha t ques tion 's  been  asked  and  answered  -- 

THE COURT:  It has  been  -- 

MR. BLALACK:  -- and  asked  and  answered . 

THE COURT:  -- asked  and  answered , bu t overru led .  But you  

need  to  m ove  on , Mr. Ahm ad. 

MR. AHMAD:  Okay. 

BY MR. AHMAD:   

Q Did  you  fin ish  your answer? 

A Well, m y answer is , as  I've  s ta ted , to  be  prescrip tive  about 

those  five  codes , you  then  have  to  be  p rescrip tive  about the  various  

o ther codes  tha t could  be  b illed .  A benefit p lan  docum ent a lready can  be  

in  the  hundreds  of pages , and  it would  rea lly be  im poss ib le  to  adm inis te r 

for thou  -- you  know, thousands  of clien ts  tha t m ay have  th is  p rogram , 

what the  specific ra te  is  for five  codes  a long  with  the  o ther thousands  of 

codes , could  be  the re  could  be  m ultip le  com bina tions  tha t would  go  

a long  with  those  five  E&M codes . 

Q Does  United , in  fact, in  orde r to  incentivize  its  op tions  of its  

lower d iscount program s or h igh  d iscount program s, ra the r, does  it 

sugges t p lan  language , so  tha t you  can  m ove  people  to  the  h ighe r 

d iscount ra tes? 

A For a ll o f our p rogram s, our clien ts  a re  g iven  p roposed  
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language .  Ultim ate ly, the  clien ts  m ake  the  decis ion  on  what language  

ends  up  in  the ir SPD.  So  som e clien ts  will take  the  language  we 've  

provided  them .  They expect us  to  propose  language  for them  tha t is , 

you  know, com plies  with  any s ta te  or federa l regula tions  and  represen ts  

those  program s, s ince  we  a re  the  expe rts  in  how those  program s work.  

Ultim ate ly, though, the  clien t m akes  the  decis ion  on  what specific 

language  ends  up  in  the ir SPD. 

Q Do you  try to  se ll them  on  tha t language? 

A We don ' t se ll them  the  language .  We would  presen t the  

language .  If they chose  to  adopt a  program , we  would  provide  the  

sugges tion  on  what upda tes  to  the ir benefit p lan  would  need  to  occur 

and  they would  be  m aking  the  decis ion  to  te ll u s  to  go  ahead  and  insert 

tha t language  or they poten tia lly with  the ir benefits  represen ta tives , if 

they're  us ing  a  consultan t, the ir lega l team  m ight review tha t language  

and  provide  sugges ted  ad jus tm ents . 

Q Well, would  you  ag ree  with  m e tha t the  p lan  language  was  

preventing  United  from  m oving  to  h igher d iscount program s? 

A I don ' t ag ree  with  tha t s ta tem ent.  Each  of our p rogram s has  

specific language .  So  when  we 're  in troducing  o r deve loping  a  new 

program , there  typ ica lly is  new or d iffe ren t benefit language  tha t has  to  

be  deve loped  to  support tha t p rogram .  So  it isn ' t a  fo rced  m igra tion .  

We 're  p rovid ing  so lu tions  for our clien ts .  They m ake  a  cho ice  and  then  

as  a  resu lt, when  we 're  reviewing  the  p rogram  tha t they've  chosen , we  

will p rovide  to  them  sugges ted  language  tha t he lps  support tha t 

p rogram .  Ultim ate ly, it' s  the ir decis ion  to  have  us  pu t tha t in  the ir SPD 
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o r no t on  the ir beha lf. 

Q Okay.  Le t's  go  to  Exhib it 268. 

MR. BLALACK:  J oe , I th ink th is  is  a lready in . 

MR. AHMAD:  It is , Your Honor. 

MR. BLALACK:  It is  -- it' s  AEO though. 

THE COURT:  I show it is  adm itted . 

MR. BLALACK:  Okay. 

BY MR. AHMAD:   

Q Go to  page  7.  And if we  go  a t the  top  o f -- where  it says  the  

opportun ity -- it ta lks  about how you 're  go ing  to  m ove  ASO non-par.  

Tha t's  ou t-of-ne twork, righ t? 

A Non-par is  ou t-o f-ne twork. 

Q Reim bursem ent from  low d iscount to  h igh  d iscount 

program s us ing  a  four-yea r phased  approach .  Do you  see  tha t? 

A I see  tha t language . 

Q And then  it says  70 percent o f non-par p lan  dolla rs  a re  no t 

e lig ib le  for h igh  d iscount program s , due  to  p la in  -- benefit p lan  language .  

Is  tha t righ t? 

A That s ta tis tic's  accu ra te  and  tha t was  in  re fe rence  to  bo th  the  

in -ne twork benefit leve l and  the  ou t-of-ne twork benefit leve l. 

Q Well, non-par is  ou t-of-ne twork, righ t?  Tha t's  

nonparticipa ting . 

A It' s  nonparticipa ting  spent across  in -ne twork benefit leve l, 

which  a re  ER services , as  an  exam ple , and  the  ou t-of-ne twork bene fit 

leve l, which  a re  s itua tions  where  a  m em ber is  m aking  a  choice  to  go  out-
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o f-ne twork.  So  it was  the  whole  un iverse  of non-par cla im s . 

Q Well, bu t nonparticipa ting  is  ou t-of-ne twork.  I th ink we  jus t 

es tab lished  tha t, righ t? 

A It is  ou t-of-ne twork. 

Q Okay.  So  g iven  the  p lan  language  won ' t le t you  m ove  to  

these  h igh  d iscount program s, you  then  try to  com e up  with  p lan  

language  tha t would , righ t? 

A We deve lop  p lan  language  to  support our program s.  And  I 

be lieve  m y te s tim ony jus t a  few m inutes  ago  -- we  presen t so lu tions  to  

our clien ts  to  he lp  them  provide  a ffordable  benefits  for the ir m em bers .  

When they choose  one  of those  program s, we 're  go ing  to  provide  the  

sugges ted  language .  Ultim ate ly, it' s  the ir choice  to  m ake  tha t change . 

Q Well -- 

A To apply a  program , the  benefit p lan , the  language  needs  to  

exis t, so  it' s  no t a  fo rced  m ig ra tion , it' s  a  conve rsa tion  with  the  clien t. 

Q Well, le t' s  ta lk abou t tha t conversa tion .  Can  you  look a t 

Exhib it 144?   

A Okay.  I'm  there .   

Q Okay.  And th is  is  shared  savings  prog ram  enhanced  ta lking  

poin ts , an  FAQ, correct? 

A That's  what the  docum ent says . 

Q Yes .  And th is  is  the  conversa tions  you ' re  having  with  the  

clien ts , your ta lking  poin ts  with  the  clien ts  about your SSPE Program , 

correct? 

A Well, these  a re  the  ta lking  po in ts  and  FAQ's  tha t we  p rovide  
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to  our sa les  organiza tions  to  support them  when  they' re  provid ing  an  -- 

p rovid ing  a  so lu tion  option  to  the ir clien ts . 

Q Okay.  And for exam ple , on  page  6, if you  go  to  the  bo ttom ?  

Or actua lly, we  can  go  to  page  7, and  then  we  could  ju s t go  d irectly to  

page  7.  And then  to  num ber 10.  And it says  a t the  top , "SSPE requ ires  

upda te , upda ted  SPD language ."  Says , "Fully support im plem enta tion  of 

program  to  s trengthen  UHC's  ab ility to  negotia te  on  access ib ility."  Do 

you  see  tha t? 

A I see  tha t. 

Q And you  a ll a re  provid ing  tha t SSPD language , o r excuse  m e, 

SPD language? 

A Yes , as  I s ta ted  befo re , we  had  language  drafted  and  would  

propose  clien ts  use  tha t. 

Q Okay.  And you  even  have  ta lking  poin ts , if we  go  to  page  11?  

Or excuse  m e , po in t num ber 11 on  page  8?  Num ber 11 is , "What if a  

clien t is  no t go ing  to  use  the  new SPD language ."  You see  tha t? 

A I see  tha t. 

Q And then  on  the  next one , po in t 12, jus t down be low, "How 

should  I have  conve rsa tions  with  m y clien ts  about SSPE," ta lked  about in  

the  firs t bu lle t po in t, "by having  conve rsa tions , com ply, use  the  in te rna l 

SSPE ta lking  poin ts , clien t, hand  out e leva tor p itch  to  h igh ligh t p rog ram  

benefits  and  im portance  of upda ted  SPD language ."  Do you  see  tha t? 

A Yes , I s ee  those  two  bulle ts , and  it rea ffirm s  tha t we 're  no t 

go ing  to  adm inis te r a  p rogram  if the  clien t isn ' t go ing  to  appropria te ly 

upda te  the ir benefit p lan  language  to  support the  prog ram . 
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Q And it seem s like  your sa le s  organiza tion  is  trying  to  ta lk the  

clien t in to  the  upda ted  SPD language? 

A I d isagree  with  tha t characte riza tion .  Our sa les  people  a re  

a lways  bring ing  a  varie ty of so lu tions  to  our clien ts .  This  docum ent is  to  

he lp  them  expla in  our particu la r ou t-of-ne twork program s as  our s a les  

fo lks  a re  ta lking  to  our clien ts  about m ultip le  offe rings  for United , so  it is  

he lpfu l fo r our s a les  fo lks  to  unders tand  particu la r p rogram s tha t we 're  

wanting  to  propose  to  our clien ts . 

Q Okay.  So  when it s ays  e leva tor p itch , tha t's  no t a  sa les  p itch? 

A It' s  no t a  sa les  p itch .  I -- it' s  bas ica lly he lp ing  them  

unders tand  how the  program  works  and  be ing  ab le  to  ta lk about it in  

s im ple  te rm s  and  expla in  the  va lue  of the  program . 

Q Okay.  And le t m e  ta lk to  you  abou t the  next phase .  If we  go  

to  Exhib it 329 

A Okay. 

Q If we  go  to  page  44 of Exhib it 329?  You  see  a t the  top  where  

it says , "For the  un it p la tform  non-participa ting  dolla rs  a re  heavily 

weighted  to  low d iscount p lans ." 

A I'm  sorry.  Page  24, d id  you  say? 

Q 44. 

A Oh, sorry.  Yes , I see  tha t. 

Q And it says , "With  the  four p lan  sh ift," o r excuse  m e, "four-

year p lan  to  sh ift m ajority of do lla rs  to  a t leas t OCM."  Do you  see  tha t? 

A I see  tha t. 

Q Okay.  And tha t would  be  under your dom ain , correct? 
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A Well --  

MR. BLALACK:  Objection .  Vague . 

THE WITNESS:  -- we  --  

THE COURT:  Overru led . 

THE WITNESS:  We  deve loped  the  program s.  Our sa les  fo lks  

a re  actua lly having  the  conversa tions  with  the  clien t. 

BY MR. AHMAD:   

Q Okay.  For exam ple , if we  look on  th is  and  it ta lks  about an  

R&C program ; do  you  see  tha t? 

A I see  tha t. 

Q And then  it -- the  next phase  looks  like  OCM; co rrect? 

A Yes , tha t's  accura te . 

Q And then  the  next phase  a fte r tha t is  MNRP and  ENRP.  Do  

you  see  tha t? 

A Correct. 

Q And those  a re  a ll ou t-of-ne twork program s, correct? 

A Those  a re  a ll ou t-of-ne twork program s. 

Q And those  a re  ones  tha t you  oversee? 

A Yes , tha t's  accura te . 

Q Okay.   

MR. AHMAD:  Your Honor, I don ' t know if there ' s  an  

ob jection  to  329.  I'd  m ove  the  adm iss ion  of Exh ib it 329. 

MR. BLALACK:  Object to  the  foundation  of the  docum ent, 

Your Honor.  She  d idn ' t write  it o r rece ive  it. 

MR. AHMAD:  Well, you  -- if I m ay ask one  m ore  ques tion? 
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BY MR. AHMAD:   

Q You have  certa in ly seen  th is  docum ent, page  44 as  it perta ins  

to  the  ou t-of-ne twork program s; have  you  not? 

A Page  44, yes . 

Q Okay.   

MR. AHMAD:  And if I have  to , Your Honor, I'm  happy to  

adm it jus t page  44. 

MR. BLALACK:  No objection  to  tha t, Your Honor.  

THE COURT:  All righ t.  We can  adm it page  44 of 329. 

[Pla in tiffs '  Exhib it 329, page  44 adm itted  in to  evidence] 

BY MR. AHMAD:   

Q Okay.  And if I'm  -- if we  could  pu ll up  page  44?  Is  it fa ir to  

say tha t there  is  a  p lan  to  sh ift the  ou t-of-ne twork program s from  lower 

d iscount to  h igher d iscount? 

A There  was  a  p lan  to  work with  our s a le s  organiza tion  to  have  

conversa tions  with  the ir clien ts  about our ou t-of-ne twork spend , and , 

you  know, b illing  practices  we  were  see ing  out there , and  he lp ing  them  

be  aware  of o ther so lu tions  tha t we  had  ava ilab le . 

Q Okay.  And on  the  fa r le ft, which  is  the  la tes t in  tim e , 2021 to  

2022, we  see  MNRP and  ENRP?  You see  tha t? 

A Yes , I s ee  tha t. 

Q And the  one  tha t would  perta in  to  em ergency room  is  

actua lly ENRP, correct? 

A That's  accura te . 

Q And those  a re  the  b igges t d iscounts  if we  go  back and  look a t 
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44.  Those  a re  the  b igges t d iscounts .  Those  have  70 to  79 percent 

d iscounts , correct? 

A Yes , those  a re  d iscounts , and  they' re  d iscounts  off b illed  

charge . 

Q Correct.  And tha t's  g rea te r than  R&C and  OCM discounts , 

correct? 

A Those  d iscounts  a re  grea te r than  R&C which  is  based  on  

b illed  charge , and  they a re  s ligh tly h igher than  OCM. 

Q Okay.  And if we  look -- we  looked  a t Exhib it 450?   

A Okay. 

Q This  docum ent is  en titled , "Out-of-Deb t Work or OO double  

down"? 

A That's  what the  docum ent says . 

Q Okay.  And I no ticed  tha t where  it says , "leve ls  for d iscuss ion  

cons idera tion , 1B, for people  on  poin t it," says , "you/J ohn  Haben ."  Is  

tha t righ t? 

A That's  accura te . 

Q Okay.  And you  -- I take  it you 've  seen  th is  docum ent before? 

A I do  reca ll I've  seen  th is  docum ent. 

Q Okay. 

MR. AHMAD:  Your Honor, I -- doesn ' t appear there 's  an  

ob jection , I m ove  fo r the  adm iss ion  of Pla in tiffs '  Exhib it 450. 

MR. BLALACK:  No objection  to  the  docum ent, Your Honor, 

to  its  adm iss ion .  It is  a  -- yeah . 

THE COURT:  Exhib it 450 will be  adm itted . 
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[Pla in tiffs '  Exhib it 450 adm itted  in to  evidence] 

BY MR. AHMAD:   

Q Okay.  And if we  jus t pu ll up  now under Levers  for d iscuss ion  

cons idera tion , num ber 1?  And it s ays , "m ove  rem ain ing  FI," tha t's  fu lly 

insured ; is  tha t correct? 

A Yes , tha t's  accura te . 

Q "Off OCM to  MNRP or ENRP, m ean ing  from  65 percent 

d iscount to  80 percent d iscount."  And then  it says , " m aybe  about 50 

m illion ."  Do you  see  tha t? 

A I see  tha t bu lle t. 

Q And actua lly, if we  jus t scro ll up  jus t a  tad , I th ink we can  see , 

pu t a  little  b it m ore  context on  it.  Where  above  tha t po in t it says  -- righ t 

above  levers  for d iscuss ion , cons idera tion , it says , "to ta l addressab le  

opportun ity".  Is  tha t the  po ten tia l revenue  tha t United  can  m ake  by 

doing  th is? 

A Well, tha t's  the  additiona l m edica l cos t savings . 

Q Okay.  And it s ays , "m ay be  about 50 m illion"? 

A That was  a  s lag , bu t yes , it s ays  about 50 m illion . 

Q And so  when we say m edica l cos t, le t' s  be  very clea r, tha t' s  

the  cos t to  United  because  it' s  fu lly insured , correct? 

A Medica l cos t fo r a  fu lly insu red  p lan  a re  the  pa irs , cos t. 

Q Yes , and  you  a re  the  payer in  a  fu lly in sured  s itua tion? 

A That's  accura te . 

Q And so  aga in , the  le ss  you  pay, the  h igher the  d iscoun t, 

righ t?  The  h igher the  d iscount, the  les s  you  pay? 
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A Well, the  h igher the  d iscount, the  function  of the  d iscount is  

the  b ill charge , so  a s  b ill cha rges  a re  e sca la ting , when  you  do  the  m ath  

to  ca lcu la te  the  d iscount, as  b ill charges  a re  h igher, it' s  go ing  to  m ake  

the  percent o ff the  b illed  increase . 

Q Well, bu t here  it says  you  guys  a re  go ing  to  m ake  50 m illion , 

righ t? 

A Well, it doesn ' t say we 're  go ing  to  m ake  50 m illion , it' s  

s ta ting  the  po ten tia l additiona l m edica l expense  savings  is  50 m illion .  

What actua lly ends  up  be ing  United 's  p rofit is  a  little  m ore  com plica ted  

than  tha t on  a  fu lly insured  p lan . 

Q Okay.  Well, le t m e  jus t ask you  overa ll, has  anybody 

ca lcu la ted  what th is  -- what these  p rogram s cos t the  providers? 

A I'm  not su re  I unders tand  the  ques tion . 

Q Well, le t m e  ju s t back up  for a  second.  When we  a re  ta lking  

about the  SPD language , righ t?  This  is  a  conve rsa tion  tha t United  is  

having  with  the  clien t, correct? 

A Yes . 

Q And you  a re  saying  you  have  to  fo llow the  p lan  language? 

A That's  accura te . 

Q Okay.  And so  -- bu t tha t d iscuss ion  is  on ly be tween  you  and  

the  em ployer group , correct? 

A That's  no t accu ra te .  All o f ou r fu lly insured  p lans  have  to  be  

filed  and  approved  in  the  s ta te . 

Q Okay.  But tha t's  when  you 're  negotia ting  the  SPD language , 

tha t is  a  conve rsa tion  be tween  you  and  the  clien t? 
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A An SPD is  an  ASO docum ent, and  yes , tha t conversa tion  

would  be  be tween  United  and  the  clien t. 

Q And we, the  provider, we 're  no t a t the  tab le  during  tha t 

d iscuss ion , a re  we? 

A No, the  p rovider doesn ' t have  a  ro le  in  deve lop ing  benefit 

p lan  language , and  providers  a re  choos ing  to  s tay ou t-o f-ne twork and  

subject to  those  ne twork program  -- ou t-of-ne twork program s. 

Q Well, we 're  no t part o f th is  d iscuss ion , correct? 

MR. BLALACK:  Objection .  Asked  and  answered . 

MR. AHMAD:  I' ll m ove  on , Your Honor.  

BY MR. AHMAD:   

Q You agree  with  m e tha t the  p rovider never necessarily ag rees  

with  the  SPD language , correct? 

A The  SPD language  is  a  clien t choice  on  the  bene fits  they're  

trying  to  offe r the ir m em bers .  And  out-of-ne twork provider, no , it does  

no t have  a  say in  the  benefits  tha t a  clien t is  choos ing  to  provide  the ir 

m em bers .  They're  m aking  a  choice  to  be  ou t-of-ne twork, and  tha t 

they're  there  for subject to  the  provis ions  of the  various  benefit p lans  

tha t o ffe r ou t-of-ne twork program s . 

Q Well, you  say we 're  m aking  a  choice  to  be  ou t-of-ne twork, 

bu t it obvious ly takes  two to  tango , you  have  to  ge t bo th  s ides  to  agree , 

righ t? 

A Both  parties  need  to  agree  to  en te r in to  a  ne twork 

agreem ent. 

Q Okay.  But I'm  rea lly focused  on  the  SPD because  I have  
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heard  you  a ll say, I th ink I heard  you  say tha t we  can ' t do  anyth ing  o ther 

than  wha t's  in  the  SPD.  Righ t? 

A The  SPD outlines  a ll o f the  p rovis ions  for the  benefit p lan  and  

is  what we  adm inis te r and  fo llow. 

Q But we 're  no t bound, you  unders tand  the  providers  a re  no t 

bound by the  SPD? 

MR. BLALACK:  Object to  form .  Asked  and  answered  

previous ly. 

MR. AHMAD:  I d idn ' t ask tha t. 

THE COURT:  Overru led . 

THE WITNESS:  I -- the  bene fit p lan  is  p rovid ing  the  

provis ions  for the  benefit p lan . 

BY MR. AHMAD:   

Q But we , the  provide r, is  no t bound by tha t? 

A A provider does  no t ge t invo lved  in  drafting  benefit p lan  

language  tha t ou tlines  what a  p lan  is  covering  no . 

Q Can we agree  tha t we , the  p roviders , should  be  pa id  a  

reasonable  va lue  fo r our se rvices? 

A I agree  providers  should  be  pa id  a  reasonable  va lue . 

Q And who is  respons ib le  in  th is  d iscuss ion  be tween  you  and  

the  clien t on  the  SPD language?  Who is  respons ib le  for m aking  sure  tha t 

we  ge t pa id  the  reasonable  va lue  of ou r se rvices? 

A Well, u ltim ate ly, the  clien t is  go ing  to  m ake  a  choice , firs t o f 

a ll, if they're  go ing  to  offe r an  ou t-of-ne twork benefit, and  second, what 

re im bursem ent m ethodology they' re  go ing  to  choose  to  re im burse  bo th  
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cla im s . 

Q Are  you  saying  it' s  the  clien t's  respons ib ility to  m ake  sure  

we 're  pa id  a  reasonable  va lue? 

A I am  saying  the  clien t will eva lua te  the  program s, and  they 

will de te rm ine  what they fee l is  the  righ t re im bursem ent leve l o r 

reasonable  va lue  fo r tha t se rvice , bu t it' s  a  clien t choice .  We are  

deve lop ing  program s, a  va rie ty of p rogram s and  so lu tions  based  on  

those  clien t needs  and  des ires . 

Q Well, bu t le t' s  be  ve ry clear, the  clien t in  the  ASO context is  

the  one  paying  the  b ills , righ t? 

A That's  an  accu ra te  s ta tem ent. 

Q And I th ink you  have  sa id  tha t the  clien t som etim es  has  an  

in te res t in  paying  le ss , fa ir? 

A Yes , the  clien t has  an  in te res t in  paying  out-of-ne twork 

cla im s , yes . 

Q Okay.  And you  a ll in  the  ASO context, a t leas t with  respect to  

OCM, you  a ll can  rece ive  a  percentage  of any savings  tha t you  save  for 

your clien t? 

A That's  accura te , if we  derive  savings , we  m ay take  a  fee  on  

tha t. 

Q Okay.  And you  know, for exam ple , with  respect to  som e o f 

the  providers , such  as  a  Team Health , it can  cause  m illions  of do lla rs , its  

OCM program  can  cause  m illions  of do lla rs  in  reductions  in  

re im bursem ent, righ t? 

MR. BLALACK:  Objection .  Founda tion . 
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THE COURT:  Overru led . 

BY MR. AHMAD:   

Q Well, le t' s  look a t Exhib it 289.   

MR. BLALACK:  Your Honor, can  we approach? 

THE COURT:  You m ay. 

[S idebar a t 9:36 a .m ., ending  a t 9:37 a .m ., no t transcribed] 

THE COURT:  Okay.  This  is  a  good  tim e  for our firs t b reak of 

the  day.  During  th is  recess  do  not ta lk with  each  o the r or anyone  e lse  on  

any subject connected  with  the  tria l.  Don ' t read , watch , o r lis ten  to  any 

report o f o r com m entary on  the  tria l.  Don ' t d iscuss  th is  case  with  

anyone  connected  to  by any m edium  o f in form ation , including  with  tha t 

lim ita tion  newspapers , te levis ion , rad io , in te rne t, ce llphones , o r texting .   

Don ' t conduct any research  on  your own re la ting  to  the  case .  

Don ' t consult d ictionaries , use  the  in te rne t, o r u se  re fe rence  m ateria ls .  

During  the  recess  don ' t pos t any -- o r during  the  tria l.  Don ' t pos t any 

socia l m edia  about the  tria l.  Don ' t ta lk, text, Tweet, Google  is sues , o r 

conduct any o ther type  of book or com puter re search  with  regard  to  any 

issue , party, w itnes s , o r a tto rney involved  in  the  case .   

Most im portan tly, do  not form  or express  any opin ion  on  any 

subject connected  with  the  tria l un til the  m atte r is  subm itted  to  you .   

It' s  9:38.  Le t' s  be  back sharp  a t 9:50.  I rea lize  tha t's  a  shorte r 

b reak than  usua l. 

THE MARSHAL:  All rise  for the  ju ry. 

THE COURT:  And Ms. Parad ise , you  m ay s tep  down  during  

the  recess . 
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[J ury ou t a t 9:39 a .m .] 

[Outs ide  the  presence  of the  ju ry] 

THE COURT:  You guys  want to  take  th is  up  a t 9:45? 

MR. AHMAD:  Tha t would  be  fine  with  us , Your Honor.  

THE COURT:  So  be  back a t 9:45.  Have  a  good  recess . 

IN UNISON:  Thank you , Your Honor. 

[Recess  taken  from  9:39 a .m . to  9:46 a .m .] 

[Outs ide  the  presence  of the  J ury] 

THE COURT:  -- ses s ion  now?   

MR. AHMAD:  Yes , Your Honor.  I -- 

THE COURT:  But le t m e  ask Mr. Bla lack to  bring  the  is sue  --  

MR. BLALACK:  Thank you , Your Honor.  This  is  --   

THE COURT:  -- and  then  I' ll a sk fo r your response .   

MR. BLALACK:  If I could  jus t look a t th is  jus t rea l qu ick.  The  

em ail in  ques tion  is  a  -- th is  is  Pla in tiff' s  Exhib it 289.  It' s  da ted  J anuary 

29, 2019, and  from  a  m an nam ed Greg  Dosede l, who was  a  deponent in  

th is  litiga tion , and  Ms. Parad ise , sub ject line , Team Health , and  then  he  

proceeds  to  re fe r to  ana lys is  o f im pact to  decline  in  various  ou t-of-

ne twork program s through Team Health , non-par providers .  And then  it 

goes  th rough an  ana lys is , financia l ana lys is , and  then  it says , "Based  on  

these  as sum ptions , with  the  exis ting  Team Health  our providers  will 

experience ," and  then  it ta lks  abou t e ffects  on  re im bursem ent.   

We th ink Mr. Dosede l was  one  pe rson .  He 's  no t involved  in  

the  ou t-of-ne twork program s a t a ll.  He 's  no t involved  in  th is .  He  never 

worked  as  part o f Mr. Haben 's  crew, Ms . Parad ise .  He 's  a  contract 
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negotia to r.  He  was  on  poin t for the  ne twork -- na tiona l ne twork 

negotia tions  be tween  Team Health  and  UnitedHealthcare  tha t was  

transfe rred  bas ica lly from  early 2018 through the  m idd le  of 2019, tha t 

resu lted  a lso  in  th is  lawsuit and  o ther lawsuits  and  o ther te rm ina tions .   

This  ana lys is  is  d iscuss ing  -- is  in  the  context o f a  back and  

forth  regard ing  the  applica tion  of the  various  program s bo th  with  re spect 

to  th is  s ta tem ent of the  ju risd ictions  tha t u ltim ate ly led  to  contract 

te rm ina tions  when  the  negotia tions  were  no t success fu l.  And so  these  

a re  bas ica lly two pa rts  from  the  organiza tion  sha ring  inform ation  with  

each  o ther in  connection  with  Mr. Dosede l's  negotia tion  s tra tegy.   

So  m y view on  th is , Your Honor, is  if they're  go ing  to  ge t in  

to  be  ab le  to  ta lk about -- and  jus t to  be  clear, the  reason  he  sa id  

nonteam  hea lth , non-par providers  is  because  a t tha t po in t there  were  

s till lo ts  and  lo ts  o f participa ting  Team Health  p roviders  a t tha t po in t, 

righ t?  And so  the  ques tion  was  a re  they going  to  rem ain , you  know, 

Team Health  participa ting  provide rs  or they going  to  be  becom e non-par, 

and  tha t' s  th is  s e tup  and  financia l ana lys is  was  in  se rvice  with  tha t.   

Again , I don ' t have  any prob lem  with  the  docum ent be ing  

used .  It' s  fine  with  m e.  But once  it' s  u sed , then  I need  to  go  in  and  

expla in  who Mr. Dosede l was , what the  context o f th is  was , the  fact tha t 

there 's  these  negotia tions , and  everyth ing  tha t goes  with  it.  You know, 

tha t they had  -- wha t the  prio r ra te s  were  and  a ll tha t goes  with  tha t and  

where  it u ltim a te ly ended  up .  So  tha t's  the  is sue  for m e.   

MR. AHMAD:  Your Honor, if I m ay hand  Your Honor the  

docum ent because  I th ink, you  know, tha t is  a  long  explana tion  for what 
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is  a  fa irly short docum ent?  And the  on ly re levant part, wh ich  I'm  happy 

to  -- the  top  part I don ' t th ink has  anyth ing  to  do  with  nego tia tions .  But 

the  bo ttom  part --  

THE COURT:  You a lready have  in  evidence  tha t there  was  a  

$50 m illion  savings .   

MR. AHMAD:  Yes .   

THE COURT:  So  why does  is  needed?  

MR. AHMAD:  J us t the  im pact to  us .  Tha t's  a ll, Your Honor.   

THE COURT:  I'm  afra id  it would  open  the  door.  I -- so  I'm  

going  to  cau tion  you  tha t I won ' t adm it.  

MR. AHMAD:  Thank you , Your Honor.   

THE COURT:  All righ t.  You 've  a ll -- d id  you  guys  ge t a  

b reak?   

MR. BLALACK:  We ' re  ready.  I'm  -- I want to  h it the  ta rge t, 

Your Honor.  So  I th ink --  

THE COURT:  Right.   

MR. BLALACK:  -- we 're  ready to  go  when you  a re .   

THE COURT:  Well, as  soon  as  the  --  

MR. BLALACK:  So  can  we  b ring  Ms. Parad ise  in?   

THE COURT:  Please .   

[Pause]  

THE COURT:  J us t waiting  for the  m arsha l to  g ive  m e the  

h igh  s ign .   

THE MARSHAL:  All rise  for the  ju ry, p lease .   

[J ury in  a t 9:51 a .m .] 
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THE COURT:  Thank you .  Please  be  sea ted .  And  thanks , 

everyone , for be ing  righ t on  tim e .  I apprecia te  it.   

Mr. Ahm ad, go  ahead , p lease .   

MR. AHMAD:  Thank you , Your Honor.   

BY MR. AHMAD:    

Q Ms. Parad ise , if we  can  have  you  look a t Exhib it 423.  It' s  no t 

in  -- it' s  no t in  ye t, bu t if you  can  look a t 423?   

A 423.   

[Pause]  

THE WITNESS:  Okay.   

MR. AHMAD:  Okay.  Le t m e  know when you 're  there .   

THE WITNESS:  Yep , I'm  the re . 

BY MR. AHMAD:    

Q Okay.  And tha t is  a  p resen ta tion  tha t you  d id , co rrect?   

A This  was  a  pre sen ta tion  tha t Deborah  Drinkwate r, who  is  a  

VP in  the  m arke t, and  I consulted  on .  She  actua lly d ra fted  the  docum ent.  

I p rovided  som e input.   

Q Okay.  It has  your nam e and  her nam e as  the  presen te rs , 

correct?   

A Correct.  We were  bo th  presen t for the  presen ta tion .   

Q And it concerns  ou t-of-ne twork issues?   

A Yes .  It' s  specific about the  ou t-of-ne twork issues  in  the  West 

reg ion .   

Q Okay.   

MR. AHMAD:  Your Honor, I'd  m ove  for the  adm iss ion  of 
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Exhib it 423.   

MR. BLALACK:  No objection  to  adm iss ib ility, Your Honor, 

though th is  isn ' t a  --  

THE COURT:  Good enough.  423 will be  adm itted .   

[Pla in tiffs '  Exhib it 423 adm itted  in to  evidence] 

MR. AHMAD:  Okay.  And if we  cou ld  pu t up  page  2.  And I 

th ink m idway down , key a reas  of opportun ities .   

MR. AHMAD:  Oh, I'm  sorry.  It' s  the  next section  up .  There  

we  go .   

BY MR. AHMAD:    

Q And I assum e th is  is  som eth ing  tha t you 're  aware  of in  te rm s  

of the  key a reas  of opportun ities ; is  tha t righ t?   

A Yes .   

Q All righ t.  And I no tice  the  th ird  bu lle t po in t says , "Op tim ize  

ou t-of-ne twork p rogram s."  Do you  see  tha t?   

A Yes , I s ee  tha t --  

Q What is  --  

A -- bu lle t.   

Q -- m eant by the  te rm  optim ize?   

A So  optim ize  ou t-of-ne twork program s is  jus t a  te rm ino logy 

we 're  us ing  to  ta lk about m anagem ent of the  exis ting  program s.  So  it 

could  be  -- a  s im ple  exam ple  is  a  new CPT code  is  published  and  we 're  

ensuring  tha t our program 's  appropria te ly priced  per tha t p rogram 's  

m ethodology fo r any new codes , would  be  an  exam ple .   

Q Okay.  Does  it have  anyth ing  with  the  adoption  of h igh  
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d iscount program s?   

A That bu lle t does  no t.  I be lieve  there 's  a  bu lle t above  tha t 

ta lks  about adoption .   

Q Yes .  Because  the  key a rea  of opportun ity, a t leas t the  firs t 

bu lle t po in t, is  advancing  clien t adoption , correct, o f h igh  d iscount 

program s?   

A Correct.   

Q And then  if we  go  down a  little  b it, we  see  those  program s 

aga in .  ENRP [s ic] and  ENRP, correct?   

A I see  MNRP and  ENRP lis ted , yes .   

Q Okay.   

MR. AHMAD:  If we  can  go  down be low and  go  to  top  five  

s tra teg ies .   

BY MR. AHMAD: 

Q And, aga in , we  see  clien t adoption  of h igh  d iscount 

program s, correct?   

A That is  the  bu lle t, yes .   

Q And then  it says , "Reduce  OON ne tworks  to  less  than  par 

leve ls ," correct?   

A The  bulle t is  le ss  than  or equa l to  par leve ls . 

Q Okay.  So  you 're  trying  -- in  th is  one  it s ays  you ' re  trying  to  

reduce  those  tha t a re  ou t-of-ne twork to  tha t tha t is  be low in -ne twork or 

equa l to  it, righ t?   

A We were  eva lua ting  opportun ities  to  pay a t o r be low par 

leve ls .  I'm  unaware  of a  ru le  tha t s ta te s  we  should  be  paying  out-of-
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ne twork providers  m ore  than  our in -ne twork providers .   

Q Well, you 'd  ag ree  with  m e tha t the  ru le  is  you  should  pay 

reasonable  va lue  fo r se rvices  --  

A We shou ld  be  --  

Q -- correct?   

A -- paying  a  reasonable  va lue  tha t does  no t equa te  to  b illed  

charge .   

Q All righ t.  Well, you  agree  though tha t th is  is sue  is  a ll abou t 

reasonable  va lue?   

MR. BLALACK:  Objection .  Vague .   

THE COURT:  Overru led .   

BY MR. AHMAD: 

Q Correct?   

A Reasonable  va lue  is  how we should  be  paying  our cla im s .  

We define  tha t as  Medicare  p lus  a  sm all m arg in .   

Q Now, if we  go  to  Exhib it 239, specifica lly page  2, and  you  see  

the  bo ttom  righ t, I be lieve , where  it ta lks  about action  with  urgency and  

acce le ra tion?   

A Yes , I s ee  tha t section .   

Q And the  second  bulle t po in t, which  ta lks  about im prove  OON 

ne twork re im bursem ent leve ls  to  80 percent o f par ra tes , do  you  see  

tha t?   

A I see  tha t bu lle t.   

Q And tha t would  actua lly be  less , obvious ly, on ly 80 percent o f 

the  in -ne twork price s , correct?   
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A That wou ld  be  80 percent o f the  par ra tes , and  it was  a  

sugges tion .   

Q Okay.  Now, earlie r I th ink you  sa id  you  define  reasonable  

va lue  a s  a  pe rcentage  of Medicare  p lus?  Did  you  say tha t?   

A I d id  say tha t.   

Q Now, have  you  seen  any of the  se rvices  tha t we  have  

provided  in  the  ER room ?   

A Are  you  asking  m e if I've  seen  specific cla im s  when you  say 

se rvices?  What --  

Q No.  The  actua l se rvices .  Have  you  been  to  any of our 

facilities?   

A No.  Fortuna te ly I haven ' t had  to  vis it an  ER.   

Q Okay.  Do you  unde rs tand  tha t em ergency room  docto rs  

have  som e unique  characte ris tics?   

A I unders tand  ER docs , yes , have  unique  characte ris tics .   

Q I m ean  you  unders tand  tha t un like  o the r doctors , we  have  to  

trea t everybody?  We have  to  g ive  the  sam e h igh  qua lity em ergency 

room  care  to  every s ing le  person , correct?   

A I unders tand  tha t, yes .   

Q We don ' t ge t to  p ick them ?   

A The  doctors  do  not ge t to  p ick the  pa tien ts .   

Q You unders tand  tha t tha t's  go ing  to  bring  a  fa ir am ount of 

un insured  pa tien ts , correct?   

A I unders tand  tha t, yes .   

Q Have  you  done  any ana lys is  on  how m any uninsured  o r even  
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Medicare  insu red , Medica id  insured  tha t any of our facilities  trea t?   

A I don ' t have  those  s ta tis tics .  It' s  no t som eth ing  I would  

com m only look a t.   

Q Can you  im agine  tha t it can  vary from  p lace  to  p lace , even  

s ta te  to  s ta te , city to  city?   

A I would  im agine  the re  could  be  a  wide  variab ility.   

Q When you  -- when  you  th ink about rea sonable  va lue , d id  you  

factor in  any of these  un ique  characte ris tics  for em ergency room  

doctors?   

A There  a re  characte ris tics  tha t a re  eva lua ted  or cons idered  in  

deve lopm ent o f those  re im bursem ent leve ls , depend ing  on  the  

m ethodology tha t's  used .   

Q Okay.  But you  have  no  idea  how m any of our pa tien ts  a re  

un insured , o r Medicare  insured , o r Medica id  in sured  as  opposed  to  have  

com m ercia l insurance?   

A I persona lly do  not know those  s ta tis tics , no .   

Q Do you  th ink tha t m atte rs  when  eva lua ting  reasonable  va lue?   

A If tha t m a tte rs , then  you 're  m aking  the  assum ption  tha t the  

com m ercia l bus iness  needs  to  fund  Medicare  and  Medica id .   

Q But you  unders tand  we have  to  trea t everybody rega rd less?   

A I unders tand  you  have  to  trea t everybody.   

MR. AHMAD:  I' ll pa ss  the  witness , Your Honor.   

THE COURT:  All righ t.  Cross-exam ina tion , p lease , 

Mr. Bla lack.   

MR. BLALACK:  You 're  way ahead  of us .  My apologize , 
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Ms. Parad ise , it' s  taking  m e so  long  to  ge t a ll su ited  up  here .   

THE WITNESS:  No worries .   

MR. BLALACK:  By the  way, Counse l, the  exhib its  tha t I 

p rovided  to  you  a ll, do  you  a ll have  any objection  to  the  adm iss ion  o f 

any of them ?   

MR. AHMAD:  I th ink we  do  to  som e, yeah?   

UNIDENTIFIED SPEAKER:  No.  No  objection . 

MR. AHMAD:  No.  No objection , Your Honor.   

MR. BLALACK:  Your Honor, rea l qu ick before  the  

exam ina tion , I'm  go ing  to  m ove  for adm iss ion  o f Defendants '  Exhib it 

4048, Defendants '  Exhib it 4478, Defendants '  Exh ib it 4529, Defendant's  

Exhib it 4531, Defendants '  Exhib it 4573, Defendants '  Exhib it 5505, 

Defendants '  Exhib it 5506, and  la s tly, Defendants '  Exh ib it 5507.   

MR. AHMAD:  And no  objection , Your Honor.   

THE COURT:  All righ t.  Exhib its  4048, 4478, 4529, 4531, 4573, 

5505, 5506, and  5507 will be  adm itted .   

[Defendants '  Exhib it 4048, 4478, 4529, 4531, 4573, 5505, 5506, and  

5507 adm itted  in to  evidence] 

MR. BLALACK:  Thank you , Your Honor.   

CROSS-EXAMINATION 

BY MR. BLALACK:   

Q Good m orning , Ms. Parad ise .   

A Good m orning .   

Q I'd  like  to  cove r a  few poin ts  about your background before  

we  ta lk about som e  of the  ques tions  tha t Mr. Ahm ad had  a sked  you  here  
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in  jus t a  little  b it -- no t long  ago .  And le t' s  in troduce  you  a  little  b it to  the  

ju ry.  Where  do  you  live , m a 'am ?   

A I live  in  Victoria , Minnesota .   

Q And are  you  m arried?   

A I am .   

Q How long  have  you  been  m arried?   

A 22 yea rs .   

Q Do you  have  any ch ildren?   

A I have  two daughters .   

Q How old  a re  your daughters?   

A 18 and  17.   

Q Are  they in  co llege  now?   

A One  jus t s ta rted  her freshm an year.   

Q Okay.  And the  o the r, is  she  in  h igh  school?   

A The  o the r is  a  sen io r th is  year.   

Q What about you , d id  you  a ttend  co llege?   

A I d id  a ttend  co llege .   

Q Did  you  rece ive  a  degree?   

A I rece ived  m y bache lor of science  degree .   

Q And from  where?   

A Ball S ta te  Univers ity in  Muncie , Ind iana .   

Q What academ ic d iscip line  d id  you  earn  a  degree  in?   

A My degree  was  a  double  m ajor in  bus iness  adm inis tra tion  

and  finance .   

Q Did  you  la te r a ttend  any further fo rm al educa tion  like  
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g radua te  school or som eth ing  like  tha t?   

A I d id .  I a ttended  gradua te  school.   

Q And where  d id  you  a ttend  gradua te  school?   

A At S t. Thom as  Univers ity, which  is  in  Minneapolis , 

Minnesota .   

Q Did  you  earn  a  degree?   

A I d id .  I e a rned  m y MBA.   

Q And afte r com ple ting  gradua te  school, d id  you  go  in to  the  

workforce  im m edia te ly?   

A I was  working  a t Un ited  while  I was  ob ta in ing  m y m as te r's .   

Q Okay.  Tha t was  what I was  ge tting  a t.  Did  you  s ta rt working  

a t UnitedHealthcare  a fte r com ple ting  your undergradua te  degree?   

A I s ta rted  shortly a fte r I com ple ted  m y undergrad .   

Q Okay.  What year d id  you  s ta rt working  for UnitedHealthcare?   

A I s ta rted  in  1996.   

Q And have  you  worked  for UnitedHealthcare  con tinuous ly 

s ince  then  to  today?   

A I've  worked  fo r UnitedHealth  Group.  I had  -- I spent som e of 

m y tim e in  our Optum  entity, bu t p rim arily have  been  in  the  

UnitedHealthcare  o rganiza tion .   

Q So  with in  one  United  com pany or another, how long  have  

you  been  with  the  com pany roughly?   

A 25 yea rs .   

Q And what was  your firs t pos ition  a t UnitedHealthcare?   

A My very firs t ro le  was  an  as socia te  accountan t in  our 
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UnitedHealthcare  hea lth  p lan  accounting  organ iza tion .   

Q And when d id  you  firs t jo in  UnitedHealthcare 's  ou t-of-

ne twork program s team ?   

A That was  in  2015.   

Q What was  your pos ition  when you  jo ined  the  ou t-of-ne twork team ?   

A When I jo ined  tha t team , I was  Senior Director fo r ou t-o f-ne twork.   

Q Did  your job  title  change  be tween  2015 and  now?   

A It d id .   

Q How did  it change?   

A I was  prom oted  twice  during  tha t tim e  period , and  u ltim ate ly have  

m y title  now, Vice  Pres ident o f Paym en t -- Out-of-Network Paym ent 

S tra tegy.   

Q And when d id  you  assum e the  cu rren t ro le  tha t you  have?   

A That wou ld  have  been  in  ea rly 2019. 

Q And have  your job  duties  with in  the  ou t-of-ne twork program  

changed  over the  course  of tim e  s ince  you  jo ined  in  2015 up  until the  

presen t? 

A They have . 

Q How? 

A When I firs t jo ined  the  organ iza tion , I had  overs igh t p rim arily 

for jus t the  ope ra tions  of the  ou t-of-ne twork program s .  Tha t m eant care  

and  feed ing  of our exis ting  program s.  We have  a  opera tiona l team  tha t 

handles  m em ber [s ic] and  he lps  the  organiza tion  respond to  provider 

and  m em ber d isputes  and  a lso  m anages  the  work back and  forth  with  

our vendor.  And then , upon  m y prom otion , I took on  additiona l 
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accountab ilitie s , wh ich  included  deve lopm ent and  m anagem ent of our 

ou t-of-ne twork s tra teg ies . 

Q Now, for the  pe riod  from  2015 when you  jo ined  the  ou t-of-

ne twork program  team  up  un til th is  yea r, to  whom  did  you  report? 

A I reported  to  J ohn  Haben . 

Q And d id  you  report to  J ohn  Haben  continuous ly from  2015 

until the  presen t? 

A I d id , up  until Augus t o f th is  year. 

Q And what happened  in  Augus t o f th is  year? 

A Mr. Haben  re tired . 

Q And who do  you  report to  now? 

A I report to  a  Victoria  Bogatyrenko . 

Q Did  your job  re spons ib ilities  change  once  you  s topped  

reporting  to  Mr. Haben? 

A They d id . 

Q In  what way? 

A J ohn  and  I wou ld  d ivvy up  som e o f the  s tra teg ic com ponen ts  

of our job .  And in  h is  departure , I have  fu ll overs igh t now o f our 

program s. 

Q Okay.  So  how would  you  describe  your curren t job  

respons ib ilities  with in  the  ou t-of-ne twork program  team , jus t a t a  h igh  

leve l? 

A So  there 's  a  couple  ch ie f com ponen ts .  So  I have  ove rs igh t o f 

our vendor re la tionsh ips  with  MultiPlan  and  CareHealth , and  tha t 

includes  overs igh t o f the  contract, re la tions , engaging  with  them , o ther 
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p rogram  im plem en ta tions .  I a lso  have  overs igh t to  ensure  tha t a ll o f our 

program s a re  opera ting  e ffective ly.  We  have  -- m y team  has  overs igh t o f 

he lp ing  the  organiza tion  respond to  provider and  m em ber d isputes .  We 

have  overs igh t to  work with in  the  o rganiza tion  to  ensu re  we 're  re ta in ing  

any lega l and  regula tory eva lua tion  input to  our program s.  And then  

u ltim ate ly, I have  overs igh t for deve lopm ent of any new out-of-ne twork 

program s or new in itia tives  in  response  to  clien t needs  or m arke t p lans . 

Q Grea t.  I wanted  to  expla in  a  little  b it m ore  to  the  ju ry abou t 

how you  -- your job  does  or does  no t re la te  to  the  fina l Defendants  tha t 

a re  in  th is  case , okay?  Tha t' s  what I'm  going  to  do  now. 

A Okay. 

Q So  I'm  jus t -- what com pany do  you  curren tly work for in  

your ro le? 

A So  I am  a  part o f ou r UnitedHealth  Networks  organiza tion .   

Q And m a 'am , I' ll represen t to  you  tha t the  five  Defendants  in  

th is  case  UnitedHea lthcare  Insurance  Com pany, UnitedHea lthcare  

Services , UMR, which  is  an  acronym  fo r United  Medica l Resources , 

S ie rra  Hea lth  and  Life , and  Hea lth  Plan  of Nevada .  Okay?  Those  a re  the  

five  Defendants . 

A Okay.   

Q Are  you  an  em ployee  a t any of these  five  Defendants? 

A I'm  an  em ployee  of UnitedHealthcare  Services . 

Q Through your ro le  a t UnitedHealth  Network? 

A Through m y ro le  a t UnitedHealth  Networks . 

Q Have  you  ever worked  for S ie rra  Hea lth  and  Life  Insurance  
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Com pany? 

A I have  not. 

Q Have  you  ever worked  for Hea lth  Plan  o f Nevada? 

A I have  not. 

Q Have  you  ever worked  for UMR? 

A I have  not. 

Q Have  you  ever had  respons ib ility for the  ou t-of-ne twork 

program  for S ie rra  Hea lth? 

A I have  not. 

Q Have  you  ever had  respons ib ility for the  ou t-of-ne twork 

program s for Hea lth  Plan  of Nevada? 

A I have  not. 

Q Have  you  ever had  respons ib ility for ou t-of-ne twork 

program s for UMR? 

A No. 

Q Now, during  -- in  your ro le  on  the  ou t-o f-ne twork team  for 

UnitedHealthcare , do  you  ever engage  with  people  a t those  com panies  

about the ir ou t-of-ne twork p rogram s and  com m unica te  with  them  a t a ll? 

A From  tim e to  tim e , we ' ll engage  p rim arily with  UMR. 

Q Okay.  Do you  know if UMR, S ie rra , and  Health  Plan  of 

Nevada  used  out-of-ne twork program s tha t were  d iffe ren t from  the  

program s tha t you  m anage  for Un itedHealthcare? 

A I be lieve  they do  use  d iffe ren t p rogram s. 

Q Now, I want to  ta lk about som e of those  subjects  tha t have  

com e up  in  the  course  of the  tria l before  the  ju ry, som e of the  top ics  
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about wh ich  you  were  ques tioned .  And the  firs t is sue  I would  like  to  

d iscuss  re la te s  to  whether b illed  charges  for ou t-o f-ne twork provide rs  

have  increased  during  the  period  in  d ispute  in  th is  case  tha t's  the  subject 

o f it.  Okay? 

A Okay. 

Q Now, I will rep resen t to  you , m a 'am , tha t the  pe riod  of 

d ispute  in  th is  case  is  J u ly 1, 2017, to  J anuary 31, 2020.  Okay? 

A Okay. 

Q Ma 'am , have  you  ever hea rd  of som eth ing  ca lled  a  

chargem as te r? 

A I have . 

Q What is  a  chargem as te r? 

A A chargem as te r is  the  provider's  fee  schedule , fo r lack of a  

be tte r word . 

Q Is  it fa ir to  ca ll a  cha rgem as te r a  p rice  lis t fo r a  hea lthcare  

se rvice? 

A It is  the ir p rice  lis t. 

Q Okay.  Now, during  the  period  in  d ispute , do  you  have  an  

unders tanding  of whether the  b illed  charges  of ou t-of-ne twork providers  

as  reported  on  those  providers '  chargem as te rs  have  gone  up , have  gone  

down, have  bas ica lly s tayed  the  sam e? 

A We d id  see  the  chargem as te rs  and  those  b illed  charges  

increas ing . 

Q Okay.  Now, do  you  know whether any particu la r types  of 

ou t-of-ne twork p roviders  during  th is  pe riod , 2016 to  2019, reported  
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s ign ifican t increases  in  the  b illed  charges  as  no ted  on  the ir 

chargem as te rs? 

A We were  see ing  s ign ifican t increases  in  -- by hospita l-based  

providers . 

Q When you  re fe r to  a  hosp ita l-based  provider, can  you  g ive  

the  ju ry an  exam ple  of what a re  hosp ita l-based  p roviders? 

A Sure .  They're  the  RAPL providers , so  tha t would  be  

anes thes io logy, ER phys icians , lab , pa thologis ts . 

Q Now, during  your tim e  m anaging  UnitedHealthcare 's  ou t-o f-

ne twork program s, have  you  observed  any trends  tha t contribu ted  to  th is  

ou tcom e of increases  in  the  chargem as te rs  of those  hospita l-based  

providers? 

A We d id  review m etrics  tha t were  dem ons tra ting  tha t there  

was  an  increase  in  those  provider types , b illed  charges  increas ing . 

Q And how d id  tha t trend  im pact your work with in  ou t-of-

ne twork program s? 

A So  tha t im pacted  our work with  program s tha t h is torica lly 

were  based  on  b illed  charge .  The  cos ts  associa ted  with  those  program s 

were  a rb itra rily increas ing  a s  the  resu lt o f those  provider b illing  tactics  of 

increas ing  the ir b illed  charges . 

Q And d id  you , in  your ro le  on  the  ou t-of-ne twork program s 

team , p lay pe rsona lly a  ro le  in  re sponding  to  tha t trend? 

A Our team  d id  p lay a  ro le  in  responding  to  tha t as  we  were  

identifying  those  trends . 

Q Let m e ask Shane  to  bring  up  Defendant's  Exhib it 4048, 
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which  I be lieve  is  in  evidence , so  I can  show tha t to  you , Ms . Parad ise , 

and  a lso  show it to  the  ju ry. 

A Okay.  Is  tha t in  th is? 

Q You can  find  tha t.  There  should  be  a  b inder -- 

A Four zero  e igh t? 

Q -- o f docum ents  righ t there , 4048. 

MR. BLALACK:  May I approach , Your Honor? 

THE COURT:  You m ay. 

THE WITNESS:  Four zero  -- sorry. 

MR. BLALACK:  I' ll he lp  you  find  th is  b inder. 

THE WITNESS:  Oh, is  it in  th is  one? 

MR. BLALACK:  I th ink tha t m ight actua lly be  it. 

THE WITNESS:  Okay.  Sorry.  Okay. 

BY MR. BLALACK:   

Q Would  you  find  4048 -- 

A Yes . 

Q -- 4048, and  ju s t take  a  look a t it and  te ll m e  if you 've  ever 

seen  th is  docum ent -- whether you 've  seen  it before . 

A Yes , I be lieve  I've  seen  th is  o r a  vers ion  of it. 

Q Now, is  it fa ir, m a 'am , to  say tha t th is  Exhib it 4048 provides  

background info rm ation  on  UnitedHealthcare 's  ou t-of-ne twork program ? 

A Yes .  This  docum en t appears  to  be  a  m em ber flyer tha t 

p rovides  in form ation  for m em bers  about our ou t-of-ne twork program s. 

Q Now, le t' s  tu rn  to  page  11 of the  docum ent.  Ma 'am , I'm  

re fe rring  to  the  -- you ' ll see  an  EX num ber a t the  bo ttom , and  then  it' ll 
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have  a  po in t, and  then  it' ll have  000 on  the  page .  Tha t's  what I'm  ta lking  

about, tha t page  11.  And m a 'am , I'm  showing  the  ju ry and  you  tha t page  

of the  docum ent now tha t is  en titled  "Profess iona l, Reasonable , and  

Cus tom ary: Ris ing  Cos t Trends ."  Do you  see  tha t? 

MR. AHMAD:  If I m ay, I'm  sorry, what exhib it is  th is? 

MR. BLALACK:  This  is  4048, I be lieve .  Is  tha t what you 've  

go t? 

MR. ZAVITSANOS:  Is  th is  the  cover of the  one  you  jus t 

showed, o r is  th is  -- 

MR. BLALACK:  This  is  part o f tha t exhib it. 

MR. AHMAD:  Is  th is  -- m y ques tion , I guess , from  the  firs t 

page  is , is  th is  abou t pa in  m anagem ent? 

MR. BLALACK:  No. 

MR. AHMAD:  With  tha t represen ta tion . 

MR. BLALACK:  It s ays  tha t the  -- can  you  go  back to  the  

fron t -- firs t page? 

MR. ZAVITSANOS:  Up a t the  top . 

MR. BLALACK:  Yeah .  See , it says , "Know your -- know m ore  

before  choos ing  ou t-of-ne twork provider p lan  m anagem ent." 

MR. AHMAD:  Okay. 

MR. BLALACK:  Not pa in  m anagem ent, p lan  m anagem ent. 

MR. AHMAD:  Got it. 

MR. BLALACK:  If you  go  to  page  11, p lease? 

MR. ZAVITSANOS:  Be lieve  tha t' s  why we have  these . 

MR. BLALACK:  It m ay involve  pa in  m anagem ent as  well, bu t 
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it' s  m os tly focused  on  p lan  m anagem ent. 

BY MR. BLALACK:   

Q All righ t.  So  le t' s  look back a t the  title  o f th is .  It s ays  

"Profes s iona l, Reasonable , and  Cus tom ary: Ris ing  Cos t Trends ."  Do you  

see  tha t, m a 'am ? 

A I do . 

Q And I th ink you 've  d iscussed  with  Mr. Ahm ad the  te rm  

reasonable  and  cus tom ary.  Do you  reca ll tha t? 

A I do . 

Q When the  ou t-of-ne twork program  team  refe rs  to  reasonable  

and  cus tom ary charges , to  what a re  you  typ ica lly re fe rring? 

A Reasonable  and  cus tom ary charges  were  usua lly re fe rring  to  

our facility and  phys ician  reasonable  and  cus tom ary p rogram s.  And our 

phys ician  reasonable  and  cus tom ary program  will use  a  fa ir hea lth  b ill 

benchm ark as  a  re im bursem ent com ponent of tha t p rogram . 

Q Okay.  And have  you  had  a  chance  to  look a t page  11? 

MR. AHMAD:  Excuse  m e.  Your Honor, I p robab ly need  to  

approach  on  th is . 

THE COURT:  Com e  on  up .  Com e on  up , guys . 

[S idebar a t 10:16 a .m ., ending  a t 10:19 a .m ., no t transcribed] 

THE COURT:  Okay.  We got som e d irection  on  how the  

exam ina tion  will go .  Go ahead , p lease . 

MR. BLALACK:  So  Shane , b ring  tha t up  and  m ove  up  the  

page .  See  undernea th  the  chart th ing?  I don ' t need  the  chart.  It' s  

undernea th  the  cha rt.  Down there  be low, yeah , where  it s ays  -- there  

001203

001203

00
12

03
001203



 

- 60 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

you  go . 

BY MR. BLALACK:   

Q Now, m a 'am , the  in form ation  tha t's  re flected  on  th is  page  of 

the  docum ent, Exhib it 4048, where  is  it com ing  from  and  what's  it based  

on? 

A The  inform ation  tha t was  used  to  pu t toge ther th is  cha rt was  

taken  from  the  FAIR Health  Bill Benchm arks  a t the  80th  percentile . 

Q And expla in  to  the  ju ry, wha t is  the  FAIR Health  Bill Charge  

Benchm arks?  Le t's  s ta rt the re  firs t. 

A So  FAIR Health  is  an  independent th ird -party organiza tion  

tha t com piles  hea lthcare  da ta .  And they publish  benchm arks  tha t a rray 

tha t da ta  in to  what a re  ca lled  pe rcentiles .  So  th is  particu la r g raph  is  

portraying  -- 

Q Ma 'am , I'm  jus t go ing  to  ask you  to  focus  on  the  th ree - to  

five-year period  tha t's  re flected  here  on  th is  -- on  the  po rtion  of the  s lide  

be ing  shown to  the  ju ry. 

A Okay.  So  tha t th ree - to  five-year period , it' s  a rraying  the  ra te  

a t which  b illed  charges  were  esca la ting  over tha t period  of tim e  for ou t-

of-ne twork providers . 

Q And when you  say the  ra te  a t which  they were  esca la ting  

based  on  the  80th  percentile  o f those  benchm arks? 

A Correct.  So  the  80th , th is  chart is  tracking  the  80th  pe rcentile  

over tim e .  So  tha t period  is  dem ons tra ting  tha t tha t 80th  percentile  was  

increas ing  as  a  resu lt o f b ill charges  increas ing . 

Q Now, jus t to  rem ind  the  ju ry, Ms. Parad ise  -- I th ink you  m ay 
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have  sa id  th is  even  earlie r in  response  to  m y ques tion  -- does  

UnitedHealthcare  re ly on  FAIR Health  for any out-of-ne twork program s? 

A We do  re ly on  FAIR Health  Billed  Benchm arks  to  support our 

phys ician  reasonable  and  cus tom ary program , which  does  no t apply to  

ER services  bu t app lies  to  the  ou t-of-ne twork benefit leve l for phys ician  

se rvices . 

Q Okay.  I want to  d iscuss  tha t m ore  in  a  m om ent, bu t le t' s  

focus  on  the  in fo rm ation  on  th is  page  firs t.  Now, based  on  the  da ta  tha t 

was  re flected  from  the  FAIR Health  da tabase  he re , can  you  expla in  to  the  

ju ry wha t UnitedHealthcare  was  see ing  in  the  FAIR Health  da ta  a t the  

80th  percentile  during  the  th ree- to  five -year period  re flected  in  th is  

s lide? 

A So  United  was  see ing  the  b illed  charge  by out-of-ne twork 

providers  esca la te .  In  th is  chart, to  dem ons tra te  tha t esca la tion , was  

trans la ting  those  charges  in to  a  CMS equiva len t, which  is  a  benchm ark 

tha t m ore  eas ily po rtrays  what the  true  cos t o f those  se rvices  a re .  And 

so  th is  is  dem ons tra ting  over tha t tim e  period  the  percent o f CMS was  

increas ing  a t a  rap id  ra te  with  respect to  phys ician  b ill charges .  So  tha t 

80th  percentile  was  a rb itra rily increas ing  as  a  resu lt o f those  b illing  

practice s . 

Q Yeah .  Now, th is  bu lle t po in t says , "The  las t th ree-five  yea rs .  

It looks  like  s teep  growth  in  usua l, cus tom ary, and  reasonable  leve ls  in  

the  80th  percentile  reasonab le  and  cus tom ary (R&C) for com parison ."  

So  aga in , to  orien t the  ju ry, th is  docum ent was  da ted  what tim e  period? 

A I be lieve  th is  is  2018. 
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Q So  tha t th ree- to  five-year period  would  have  been  

som ewhere  be tween  2013 and  2015? 

A That's  accura te . 

Q Now, the  second bu lle t says , "This  trend  contribu tes  to  

increas ing  the  num ber of em ployer cla im  cos ts ."  Do you  see  tha t? 

A I do  see  tha t bu lle t. 

Q What does  tha t m ean? 

A So  as  b illed  charges  a re  increas ing , any program  tha t uses  

b illed  charges  as  a  bas is , by virtue , tha t re im bursem ent is  go ing  to  

increase  a rb itra rily.  And typ ica lly, m em ber cos t share  is  go ing  to  be  a  

percent o f wha t we  pay.  So  if you 've  go t a  p rog ram  tha t's  paying  a  

percent o f b illed  charge  or is  paying  b illed  charge , tha t m em ber pe rcent 

is  go ing  to  increase  a long  with  the  increase  in  the  b illed  charge , as  well 

as  for the  clien t o r for the  p lan .  If they' re  us ing  a  m ethodo logy tha t's  

based  on  b illed , as  tha t a rb itra rily increases , the  cos t o f the  p lan  as  well 

is  go ing  to  increase  a rb itra rily as  a  resu lt. 

MR. BLALACK:  I want to  see  if we  can  illus tra te  tha t dynam ic 

for the  ju ry's  benefit, so  they rea lly unders tand  what you  m ean .  And I'm  

going  to  ask Mr. White  if I could  tu rn  on  the  ELMO rea l qu ick. 

BY MR. BLALACK:   

Q Okay.  So  I've  written  down four years , 2017, 2018, 2019, and  

2020, Ms. Parad ise .  So  I jus t want to  use  a  hypothe tica l.  So  a  cla im  -- an  

ou t-of-ne twork cla im  is  ad judica ted  us ing  the  phys ician  reasonable  and  

cus tom ary program .  Tha t's  the  hypothe tica l I'm  us ing , okay? 

A Okay. 
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Q And you 've  been  th rough th is  a lready, bu t which  benefit 

leve l is  the  phys ician  reasonable  and  cus tom ary program  associa ted  

with? 

A So  tha t p rogram  on ly applies  to  the  ou t-of-ne twork benefit 

leve l. 

Q So  -- and  a re  em ergency room  cla im s  ad judica ted  on  the  ou t-

of-ne twork benefit leve l? 

A No, they a re  no t. 

Q So  it wou ld  the  phys ician  reasonable  and  cus tom ary 

program  be  used  to  ad judica te  ou t-of-ne twork em ergency room  

profess iona l cla im s? 

A That p rog ram  would  not app ly to  ER se rvices . 

Q All righ t.  Now, I want to  -- le t' s  assum e  for the  sake  of th is  

hypothe tica l tha t an  ou t-of-ne twork ER service  could  apply to  be  

ad judica ted  us ing  a  phys ician  R&C, jus t fo r the  illus tra tion  of th is  

exercise , okay? 

A Okay. 

Q So  in  a  world  where  the  p lan  contem pla ted  the  cla im  would  

be  ad jud ica ted  and  priced  a t the  80th  percentile  o f FAIR Health , okay?  

I’m  going  to  use  tha t as  an  a ssum ption ; you  fo llow m e? 

A Okay.  Yep . 

Q All righ t.  Now, I'm  jus t go ing  to  assum e for the  sake  of 

a rgum en t tha t the  80th  percentile  o f FAIR Health  is  $1,000.  Okay? 

A Okay. 

Q So  if you  have , in  2017, a  p lan  docum ent tha t contem pla ted  
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re im bursem ent us ing  the  phys ician  reasonable  and  cus tom ary program  

tied  to  the  80th  percentile  o f FAIR Health  and  a  cla im  cam e in  with  a  

$1200 charge  on  it.  Would  the  a llowed am ount fo r tha t cla im  be  $1,000? 

A If tha t was  the  ra te , fo r the  80 percentile  for tha t s e rvice , yes , 

the  $1,000 would  apply. 

Q Okay.  Now le t' s  say we 're  in  the  next year, s am e scenario  

p lays  ou t.  But in  the  next year, the  80th  percen tile  o f the  FAIR Hea lth  

benchm ark has  gone  up  10 percent.  Do  you  unders tand  the  scena rio  I'm  

assum ing? 

A Yes , I do . 

Q So  now you ge t b ill charge .  And we ' ll keep  it s im ple .  We ' ll 

keep  the  b ill charge  the  sam e for th is  one  provider.  But the  cla im  com es  

in  and  is  now be ing  re im bursed  a t the  80th  percentile , which  we sa id  

was  gone  up  10 percent, and  tha t would  be  $1,100 a t the  80th  percent; is  

tha t righ t? 

A Yes . 

Q So  the  sam e p rogram , sam e s ize , s am e  b ill charge .  But 

because  the  charges  in  the  FAIR Health  benchm ark da ta  have  increased  

a t the  80th  pe rcentile  by 10 percent, the  a llowed  am ount has  gone  up  for 

the  p lan  from  1,000 to  $1100; is  tha t righ t? 

A That's  accura te . 

Q All righ t.  Now le t' s  go  to  2019.  We ' ll keep  the  sam e $1200 

b ill charge .  Le t's  as sum e tha t the  FAIR Health  benchm ark in  2019 goes  

up  another -- le t' s  s ay it goes  up  5 percent th is  tim e .  So  it goes  up  a  little  

b it, bu t no t as  m uch  as  before .  What would  tha t genera te  for the  new 
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a llowed am oun t a t the  80th  percentile  o f FAIR Health?  Do you  want m e 

to  ge t m y ca lcu la tor? 

A Yeah , p robably. 

Q So  accord ing  to  m y m ath , and  probably people  on  the  ju ry 

a lready know the  answer to  th is  ques tion .  So  5 percent, it would  be  

another $55 accord ing  to  m y m ath , which  would  m ean  now the  a llowed 

am ount is  $155.  So  is  tha t -- assum ing  m y m ath  is  righ t, is  tha t how it 

would  change  be tween  2018 and  2019, if the  80th  percentile  FAIR Health  

benchm ark increased  be tween  2018 and  2019 of 5 percen t? 

A That's  an  accu ra te  represen ta tion . 

Q All righ t.  Sam e th ing .  $1200 b ill charge .  The  las t year for 

the  sam e service .  Re im burs ing  a t the  sam e program  a t the  FAIR Health  

benchm ark a t 80th  percentile .  And th is  tim e  le t' s  assum e it goes  up  10 

percent.  Now we 've  go t 1155 x .1 tha t adds  ano ther, le t m e  do  m y m ath  

on  it.  Tha t takes  us  to  $1270.50.   Would  tha t be  the  a llowed am ount 

us ing  the  80th  percentile  fo r FAIR Health  da tabase? 

A That wou ld  be  the  resu lt o f the  FAIR Health  ca lcu la tion . 

Q But in  th is  case , would  tha t be  pa id , o r would  a  d iffe ren t 

num ber be  pa id? 

A A d iffe ren t num ber would  be  pa id .  Our cla im  sys tem  will 

never pay m ore  than  b ill cha rge , so  it will cap  it a t leas t a t b ill charge  if 

the  reasonable  and  cus tom ary ra te  com es  back a t a  h igher leve l. 

Q So  for a  p rovider to  have  kept the ir cha rge  the  sam e a ll fou r 

years , the  a llowed am ount re im bursem ent wou ld  increase  every yea r to  

the  po in t tha t it u ltim ate ly exceeded  the  charge , s im p ly because  the  
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p roviders  in  tha t reg ion  reporting  the ir charges  to  FAIR Health , had  the ir 

charges  increased  over tha t tim e? 

MR. AHMAD:  Your Honor, I would  ob ject to  the  lead ing  

na ture  of the  ques tion .  

MR. BLALACK:  I' ll withdraw it.  

THE COURT:  It is  lead ing .  

BY MR. BLALACK:   

Q Expla in  how you could  ge t to  a  po in t , m a 'am , where  the  

a llowed am oun t could  increase  in  th is  fash ion  over four years , when  the  

charge  has  never changed? 

A So  th is  is  the  cha llenge  with  bas ing  re im bursem ent 

m ethodologies  on  b ill charges .  FAIR Health  co llects  da ta  and  a rrays  

those  b ill charges  in to  what they ca ll percentiles .  So  as  those  b ill 

charges  a re  e sca la ting , those  percentile s  a re  s im ply a rraying  and  

presen ting  what's  happening  with  those  b ill charges .  So  the  80th  

percentile , bas ica lly m eans , a t tha t leve l, 80 pe rcent o f the  providers  a re  

b illing  som eth ing  le ss , the  o ther 20 percent a re  b illing  som eth ing  m ore .   

As  those  b ill charges  increase , tha t 80th  percentile , if you 're  us ing  tha t as  

a  re im bursem ent, your re im bursem ent leve l is  increas ing , jus t by virtue  

of the  practice s  of those  providers  in  the  da ta . 

Q So  in  th is  case , the  on ly variab le  tha t changed  over tha t four 

year pe riod  is  the  ra tes  be ing  reported  to  FAIR Health  a t the  80th  

percentile  by providers  in  the  reg ion , co rrect? 

A That's  accura te .  

Q Now if you  go  back to  Exhib it 4048.  Le t's  go  to  page  9.  
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Ma 'am , the  title  o f th is  s lide  is , "A Strong  United  Healthcare  Network."  

And it says  the  breadth  of UnitedHealthcare 's  p rovider ne twork insu res  

today up  to  95 percent o f m em ber m ed ica l cla im s  with  con tracted  

providers .  Tha t m eans  m eans  tha t hea lthcare  cos ts  should  rea lly take  

m em bers  by surprise .  The  num ber of hea lthca re  providers  in  the  

ne twork, and  it has  it in  the  righ t hand  co lum n with  the  figure  90-95 

percent o f the  cla im s  cap tured  in  the  ne twork."  Do you  see  tha t? 

A I do . 

Q What does  tha t re fe r to? 

A So  tha t's  a  s ta tis tic to  dem ons tra te  tha t United  does  offe r a  

wide  ne twork, and  tha t m os t o f our -- m os t o f our charges  a re  running  

through our ne twork.  And there 's  a  sm all portion  tha t is  an  actua l ou t-of-

ne twork provider. 

Q So  when  you 're  ta lking  about ou t-of-ne twork cla im s , which  is  

what's  in  d ispute  in  th is  case , tha t would  fa ll in  the  portion  tha t's  no t 

cap tured  there , which  is  the  five  o r ten  percent o f cla im s  tha t a re  no t 

re im bursed  with in  the  ne twork? 

A That's  accura te .  

Q Now -- 

MR. BLALACK:  Thank you .  You can  pu ll tha t down, Shane .  

And I want to  go  to  another docum ent, which  is  -- oh , I'm  sorry no , 

actua lly -- keep  tha t up , Shane .  My apo logies .  And go  to  page  42.   

BY MR. BLALACK:   

Q And you ' ll see  a  sum m ary page  tha t says  ou t-of-ne twork 

program s overview.  Do you  see  tha t?   
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A Yes , I do . 

Q Down a t the  second  paragraph  it s ays  ou t-of-ne twork 

program s u tilize  severa l d iffe ren t re im bursem ent m ethodologies  tha t 

m ay app ly based  upon the  benefit leve l.  And then  it s ays , (in -ne twork 

benefit leve l vs . ou t-of-ne twork benefit leve l).  Do you  see  tha t? 

A I do  see  tha t. 

Q I th ink there 's  been  som e confus ion , and  I unders tand  why, 

by the  te rm inology.  Benefit leve l.  You 've  heard  of the  ou t-of-ne twork 

providers , ou t-of-ne twork cla im s , in -ne twork providers , in -ne twork 

cla im s .  But I'm  asking  about the  benefit leve l.  Do you  unders tand  those  

a re  d iffe ren t? 

A I do  unde rs tand  those  a re  d iffe ren t. 

Q Okay.  What is  a  -- could  you  expla in  to  the  ju ry the  

d iffe rence  be tween  a  ne twork or in -ne twork benefit leve l and  an  out-of-

ne twork benefit leve l? 

A Yes , so  an  in -ne twork benefit leve l cla im , and  there  a re  som e 

exam ples  lis ted  here  in  the  docum ent, a re  th ings  like  an  em ergency 

room  vis it, a  hosp ita l based  provider tha t's  non-par or ou t-of-ne twork but 

is  p racticing  a t an  in -ne twork facility.  For those  s itua tions , the  benefit 

p lans  will cove r those  se rvices  -- will cover those  se rvices .  And the  

m em ber cos t share  will be  the  sam e as  if they saw an  in-ne twork 

provider.   

So  an  exam ple  wou ld  be  if you  go  to  an  in -ne twork provide r, your 

cos t share  is  20 percent o f what the  p lan  pays .  Even  when you 're  ou t-of-

ne twork, tha t s am e cos t share  will apply when tha t cla im  is  subject to  the  
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in -ne twork benefit leve l.  So  we 're  no t punish ing  the  m em ber for 

unknowingly see ing  an  out-of-ne twork provide r, as  exam ple  in  an  

em ergency s itua tion .   

On the  contra ry, an  ou t-of-ne twork benefit leve l, those  a re  

scenarios  and  there 's  a  coup le  of exam ples  here , see ing  a  specia lis t.  

Mem bers  a re  m aking  a  choice  to  see  tha t ou t-of-ne twork provider.  And 

as  a  resu lt the ir cos t share  m ay be  d iffe ren t.  In  those  scenarios , you  

know m aybe  there ' s  a  60 percen t cos t share  fo r the  m em ber by choos ing  

to  go  to  an  ou t-of-ne twork p rovider. 

Q And you  use  the  te rm  choice .   Does  the  no tion  of m em ber 

choice  p lay a  ro le  in  what's  in  the  in -ne twork benefit leve l o r the  ou t-of-

ne twork benefit leve l? 

A Mem ber choice  com es  in  to  p lay a t the  ou t-of-ne twork 

benefit leve l.  The  m em ber is  choos ing  to  see  an  ou t-of-ne twork 

provider. 

Q And in  th is  exam ple , you 've  lis ted , as  you  noted , se rvices  

tha t a re  associa ted  with  the  in -ne twork benefit leve l and  se rvices  tha t a re  

associa ted  with  the  ou t-of-ne twork benefit leve l.  And  I see  a  re fe rence  to  

em ergency under the  in -ne twork benefit leve l, and  I see  a  re fe rence  to  

non-em ergent unde r the  ou t-of-ne twork benefit leve l.  Could  you  expla in  

to  the  ju ry those  two te rm s  and  how they're  re la te  to  the  benefit leve l? 

A Sure .   So  em ergency se rvices , you  know, a  vis it to  an  ER 

room , those  se rvices  a re  go ing  to  be  covered  a t the  in -ne twork bene fit 

leve l.  Again , sam e m em ber cos t share  as  if they were  a t an  in-ne twork 

doctor.  Non-em ergent be low on  the  ou t-of-ne twork is  bas ica lly -- it' s  no t 
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an  em ergency s itua tion , so  you 're  see ing  a  specia lis t, m aybe  a   

derm ato logis t, and  you 're  choos ing  to  see  som eone  tha t's  ou t-of-

ne twork.   

Q Does  -- w ith  the  benefit leve l tha t's  been  u tilized , im pact 

which  out-of-ne twork program  UnitedHealthcare  will use  to  re im burse  a  

cla im ? 

A Yes , the  benefit leve l can  de te rm ine  which  program  will 

apply. 

Q All righ t.  So  le t' s  tu rn  to  page  43 through -- s ta rt a t 43.  And 

you ' ll see  a  sum m ary of program s .  I'm  jus t go ing  to  scan  them .  Firs t we  

see  NRP; is  tha t righ t? 

A Yes , tha t's  the  firs t p rogram  lis ted .  

MR. BLALACK:  Go down a  little  b it fa rther, Shane . 

BY MR. BLALACK:   

Q And you ' ll see  MNRP; is  tha t righ t? 

A Yes . 

Q Keep  go ing  down.  Then  you  see  shared  savings  program  

enhanced . 

A Correct. 

Q All righ t.  You see  shared  savings  prog ram , the  o ld  legacy 

program ; is  tha t righ t? 

A Yes .   

Q Then  you  see  facility reasonable  and  cus tom ary; Facility R 

and  C.  Do you  see  tha t? 

A Yes .  
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Q Then  you  see  phys ician  reasonab le  and  cus tom ary, Phys ician  

R and  C? 

A Yes .  

Q And fina lly ou tlie r cos t m anagem ent.  Do you  see  tha t? 

A Yes . 

Q Okay.  Does  tha t lis ting  tha t's  in  th is  Exhib it 4048 sum m arize  

the  range  of ou t-of-ne twork program s your team  m anage  and  offe red  for 

clien ts  during  th is  period  a t is sue  we  have  in  th is  case? 

A Yes , it does . 

Q Now I want to  focus  -- tu rn  to  page  45 o f tha t lis t.  And if you  

go  down to  the  bo ttom , phys ician  reasonable  and  cus tom ary.  We were  

jus t d iscuss ing  th is .  If you  look a t the  p rogram  descrip tion , it says  

Phys ician  R and  C p rovides  savings  on  non-contracted  cla im s , when  the  

m em ber had  a  choice  and  knowing ly rece ived  care  from  an  out-of-

ne twork provider.  Do you  see  tha t? 

A I see  tha t section . 

Q When you 're  re fe rring  there  to  m em ber had  a  choice , what 

a re  you  ta lking  about? 

A So  tha t's  a  m em ber is  choos ing  to  seek care  from  a  p rovider.  

Again  I' ll use  a  derm ato logis t as  an  exam ple .  The  m em ber unders tands  

tha t they're  ou t-of-ne twork and  they s till choose  to  use  tha t p rovide r to  -- 

fo r the ir se rvices . 

Q Is  tha t as socia ted  with  em ergency non-care  or a  non-

em ergent se rvice? 

A That's  go ing  to  be  a  non-em ergent s itua tion , no t an  
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em ergency s itua tion .   

Q And then  on  the  re im bursem ent m ethodology, it says  cla im s  

a re  rep riced  us ing  FAIR Hea lth  b ill benchm ark; do  you  see  tha t? 

A Yes . 

Q Is  tha t re fe rring  to  the  FAIR Health  da ta  we  re fe rred  to  

earlie r? 

A Yes .  Tha t's  re fe rring  to  the  FAIR Health  b ill benchm ark da ta .  

Q And then  under benefit leve l, wha t does  it expla in  about the  

benefit leve l for tha t p rogram ? 

A That section  describes  tha t the  benefit leve l o f th is  p rogram  

only app lies  in  non-em ergent s itua tions  and  only applies  in  tha t ou t-o f-

ne twork benefit leve l when  a  m em ber is  m aking  a  cho ice  to  see  an  ou t-

of-ne twork provider, and  it would  no t apply in  em ergency se rvices . 

Q All righ t. Fina lly the  facility, because  I th ink th is  cam e up  la s t 

Friday, and  I want to  m ake  sure  the  record  is  clear.   For the  facility 

reasonable  and  cus tom ary p rogram , does  tha t ever apply to  profes s iona l 

ou t-of-ne twork em ergency se rvices? 

A No, it does  no t.  

Q That wou ld  no t app ly to  profess iona l ER cla im s? 

A It would  no t app ly to  profess iona l ER cla im s . 

Q Okay.  Now I would  like  to  show you Pla in tiffs '  Exhib it 370, 

which  I be lieve  is  a lready m arked .  If you  turn  to  page  2.   

MR. BLALACK:  Blow up  tha t em ail from  Ms. Pa rad ise  da ted  

J une  24th , 2019.   

BY MR. BLALACK:   
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Q And if you  look a t the  bo ttom , m a 'am , it' s  d iscuss ing  -- the  

subject line  is  SSP.  Do you  see  tha t? 

A I see  tha t. 

Q And a t the  bo ttom  there 's  a  paragraph  tha t says , "As  we 've  

d iscussed , even  though we 're  see ing  increas ing  savings , we 're  

experiencing  continued  reduction  in  non-par b ill charges  tha t I be lieve  

tha t has  been  the  case  s ince  2016."  Do  you  see  tha t? 

A I do  see  tha t.  

Q Okay.  And the  -- I' ll represen t to  you  tha t the  Team Health  

Pla in tiffs  have  sugges ted  in  th is  tria l tha t your s ta tem ent in  th is  

docum ent m eans  tha t the  b ill charges  for ou t-of-ne twork se rvices  were  

go ing  down, no t up , as  s ta ted  in  the  prior exhib it we  saw, Exhib it 4048.  

Do you  agree  with  the  Pla in tiffs  characte riza tion  of your s ta tem ent in  th is  

em ail? 

A No, I do  not. 

Q How is  it poss ib le  tha t you  observed  a  reduction  in  non-pa r 

b ill charges  from  2016 through 2019 as  re flected  in  th is  exh ib it -- 

Pla in tiffs  exhib it, and  a t the  sam e tim e you  a lso  observed  b ill charges  for 

ou t-of-ne twork p roviders  increas ing? 

A So   in  the  s ta tem en t what I'm  trying  to  describe  is  our overa ll 

aggrega te  poo l of non-par charges .  Non-par b ill charges  was  go ing  

down in  aggrega te .  We s till, though, were  see ing  as  we  looked  a t tha t 

FAIR Health  trend , the  leve l o f p roviders  tha t were  b illing , though, was  

increas ing .  So  th is  is  s im ply re fe rring  to  aggrega te  pool of do lla rs  tha t 

were  reducing  com ing  in to  ou r prog ram s. 
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Q Rem em ber when  I showed you  a  m om ent ago  the  s lide  tha t 

re fe rred  to  the  vo lum e of cla im s  tha t a re  processed  th rough your in -

ne twork sys tem ?  They re fe r to  90-95 percen t? 

A Oh, yes .  

Q So  tha t would  have  m eant tha t wou ld  have  been  10 -- 5 to  10 

percent o f the  cla im s  tha t were  be ing  processed , as  ou t-of-ne twork 

cla im s? 

A Correct. 

Q Would  the  accrua l o f non-par b ill charges  go  up  or go  down 

if the  percentage  of cla im s  tha t were  be ing  processed  with in  your 

ne twork went up  to  99 percent? 

A So  the  pool of non-par ou t-of-ne twork dolla rs  is  go ing  to  be  

lower or will reduce  as  m ore  charges  a re  running  through our ne twork. 

Q Now so  with  regard  to  -- in  looking  back a t tha t FAIR Health  

da ta  we  saw, for those  providers  who were  s till ou t-of-ne twork, 

subm itting  cla im s  tha t were  no t p rocess ing  through your ne twork 

program , for tha t g roup  of providers  who were  in  tha t poo l were  you  

observing  tha t the ir chargem as te rs  were  go ing  up , go ing  down or 

s taying  the  sam e during  tha t period? 

A So  we were  observing  tha t the ir chargem as te rs  were  

increas ing  over tha t period  o f tim e . 

Q And is  tha t wha t was  re flected  in  the  FAIR Health  da ta  we  

showed you  a  little  while  ago  during  the  sam e period? 

A Yes , tha t was  the  trend  chart tha t we  reviewed.   

Q Is  there  anyth ing  incons is ten t with  your s ta tem ent he re  in  
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Pla in tiffs '  Exhib it 370, and  the  FAIR Hea lth  benchm ark da ta  tha t we  

showed the  ju ry tha t's  re fe renced  in  Defendant's  Exhib it 4048?   

A No. 

Q Now I want to  ta lk about the  im pact o f those  cha rges  -- b ill 

chargem as te rs  increas ing  during  th is  tim e .  But to  unders tand  tha t I want 

to  ask you  a  few ques tions  about UnitedHealthcare 's  com petitive  

pos ition  with  ou t-of-ne twork so lu tions , when  you  jo ined  the  team  in  

2015, okay?  Tha t's  the  top ic I'm  asking  about.   

A Okay.   

Q Now when you  jo ined  tha t team , how would  you  describe  

your observa tion  of the  UnitedHealthca re 's  com petitive  pos ition  with  

respect to  ou t-o f-ne twork program s  in  2015? 

A So  when  I jo ined  the  team  in  2015, the re  was , you  know, 

knowledge  tha t we  were  behind  the  m arke t in  our prog ram  offe rings . 

Q And I want to  show you a  docum en t -- well, we ' ll m ark it a s  

Pla in tiffs '  -- actua lly I th ink th is  is  a lready in  evidence .  We jus t adm itted  

it, Defense  Exhib it 5506.   And I th ink -- take  a  look a t it and  see  if your 

nam e is  re fe renced  as  a  key team  m em ber associa ted  with  th is  

docum ent. 

A It is . 

Q Have  you  seen  th is  docum ent before , m a 'am ? 

A I have  seen  th is  docum ent. 

Q I'd  like  to  d irect your a tten tion  to  the  box on  the  righ t hand  

s ide  of the  docum ent with  the  header "problem s". Do  you   see  tha t? 

A I see  tha t section . 
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MR. BLALACK:  Can  you  pull tha t up , Shane? 

BY MR. BLALACK:   

Q And it says  under p roblem , quote , "ASO clien ts  have  seen  

the ir ou t-of-ne twork cos ts  increase  pu tting  a  financia l s tra in  on  both  

Pla in tiffs '  sponsors  and  the  insure rs .  Non-par provide rs  a re  ab le  to  b ill 

what they want for the ir se rvices ."  Do  you  see  tha t?  

A I see  tha t sen tence . 

Q Is  tha t s ta tem ent cons is ten t with  your unders tanding  of the  

ou t-of-ne twork m arke t in  J anuary of 2018, when  th is  docum ent was  

written? 

A Yes , it is . 

Q Let's  tu rn  to  the  las t sen tence  of tha t chart where  it s ays , 

quote , "Our inab ility to  reduce  these  cla im s  paym ents  th rea tens  ou r 

com petitiveness  in  the  m arke t."  Do you  see  tha t? 

A I see  tha t sen tence .   

Q When it says  tha t your inab ility to  reduce  these  cla im s  

paym ents , quote , "th rea tens  our com petitiveness  in  the  m arke t," to  wha t 

a re  you  re fe rring  he re? 

A So  United  is  re spons ib le  for p rovid ing  cos t-e ffective  

so lu tions  for our clien ts .  If we 're  unable  to  provide  cos t-e ffective  

so lu tions , obvious ly, tha t's  pu t tha t -- pu ts  us  a t risk for lo s ing  exis ting  

clien ts  and  puts  us  in  a  noncom petitive  s itua tion  for ob ta in ing  new 

bus iness . 

Q Okay.  If you  look a t the  box on  the  le ft-hand  s ide? 

MR. BLALACK:  Show the  o ther s ide , Shane . 
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BY MR. BLALACK:   

Q And the  las t sen tence  in  the  firs t parag raph  reads , quote , 

"Our clien t's  cos ts  have  continued  to  ris e  a t a la rm ing  ra tes , and  one  of 

the  m ain  conce rns  our clien ts  ra ised  to  the ir account team s."  Do you  see  

tha t? 

A I see  tha t sen tence . 

Q What's  be ing  described  there?  What is  tha t sen tence  

describ ing , m a 'am ? 

A So  tha t's  describ ing  the  feedback we  were  ob ta in ing  from  

parts  o f the  organiza tion , tha t we 're  hearing  from  our clien ts  tha t they 

were  concerned  about the  ris ing  m edica l cos ts  they were  see ing , and  

the ir ab ility to  provide  a ffordable  benefits  for the ir em ployees . 

Q Now, Ms. Parad ise , I want to  sh ift to  a  --  

MR. BLALACK:  You  can  bring  tha t down, Shane . 

BY MR. BLALACK:   

Q I want to  sh ift to  a  d iffe ren t top ic which  is  the  Da ta  iS ight 

too l.  You  were  asked  a  num ber of ques tions  by Mr. Ahm ad about tha t 

too l; do  you  reca ll tha t? 

A Yes . 

Q In  th is  ca se , the  team  of Pla in tiff' s  have  asserted  tha t the  Data  

iS ight too l is  a  -- I be lieve  a  phrase  tha t was  used  as , quote , "garbage", 

unquote , and  like  the  Wizard  of Oz.  You th ink tha t's  an  accura te , fa ir 

s ta tem ent? 

A I don ' t ag ree  with  tha t s ta tem ent. 

Q Why not? 
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A Well, the  Data  iS igh t too l does  com pile  m illions  o f -- m illions  

and  m illions  of cla im  da ta , and  eva lua tes  the  cos t, and  deve lops  a  ra te , 

so  there ' s  a  sound am ount of m ethodo logy beh ind  it, it isn ' t an  a rb itra ry 

m ethodology. 

Q Now, m a 'am , do  you  know whethe r any of your com petito rs  

a lso  used  the  Data  iS ight too l? 

A It' s  m y unders tanding  tha t tha t too l is  b roadly used  by ou r 

m ajor com petito rs . 

Q Do you  know whether UnitedHealthcare  was  the  firs t o f the  

m ajor hea lth  in sure rs  to  adopt and  s ta rted  us ing  the  Data  iS ight too l? 

A United  was  no t the  firs t. 

Q When UnitedHealthcare  decided  to  use  tha t eyes igh t back in  -

- well, le t m e  back up .  When  d id  -- when  d id  you  a ll firs t in troduce  tha t 

eyes igh t to  your clien ts? 

A Data  iS ight began  to  be  used  for our fu lly insured  bus iness  in  

2016, and  then  in troduced  to  our ASO clien ts , I be lieve , in  2018. 

Q Okay.  When UnitedHealthcare  decided  to  use  tha t eyes igh t, 

d id  you  have  any unders tanding  a t the  tim e  of whethe r the  paym ent 

ra tes  recom m ended  by tha t too l were  broadly accep ted  by the  providers  

in  the  m arke t? 

A So  it was  -- it was  our unders tanding  based  on  inform ation  

provided  by MultiPlan , tha t they were  see ing  a  h igh  acceptance  ra te  of 

the  -- o f the  ra tes  ou t o f the  Data  iS ight too l. 

Q Let's  m ake  su re  before  we  ge t in to  the  de ta ils  o f how th is  

th ing  works , tha t the  ju ry unders tands  which  of your ou t-o f-ne twork 
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p rogram s touch  the  Data  iS ight too l and  which  do  not.  Okay?  And  is  it 

accura te  to  say, m a 'am , tha t som e of your ou t-of-ne twork p rogram s 

never a re  involved  with  Data  iS igh t? 

A That's  accura te . 

Q Okay.  Now le t' s  go  th rough the  lis t.  Is  Data  iS ight used  for 

the  Legacy, the  orig ina l sha red  savings  program ? 

A No, it is  no t. 

Q Is  Data  iS ight u sed  for the  phys ician  reasonable  and  

cus tom ary program ? 

A No, it is  no t. 

Q Is  Data  iS ight u sed  for the  ENRP Program ? 

A No, it is  no t. 

Q So  Data  iS ight neve r p laces  a  cla im  for ENRP? 

A Never. 

Q Is  Data  iS ight u sed  for the  Outlie r cos t m anagem ent 

program ? 

A It is  used  to  support our ou tlie r cos t m anagem ent prog ram . 

Q Is  Data  iS ight every used  as  part o f sha red  savings  in  any 

way? 

A It is  used  when  a  clien t purchases  a  program  ca lled  SSPE o r 

shared  savings  program  enhanced .  Tha t, in  es sence , laye rs  our sha red  

savings  program  which  has  access  to  wrap  ne twork agreem ents , a  fee  

negotia tion  com ponent, and  then  the  ou tlie r cos t m anagem ent program  

would  be  a t the  end  of tha t h ie ra rchy. 

Q So  o ther than  shared  savings  prog ram  enhanced  and  outlie r 
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cos t m anagem ent, is  tha t as se t used  fo r any o ther ou t-of-ne twork 

program s a t UnitedHealthcare? 

A No, it is  no t. 

Q Have  you  ever d iscussed  with  MultiPlan , m a 'am  -- s trike  tha t.  

Ma 'am , have  you  ever d iscussed  with  MultiPlan  how the  Data  iS ight too l 

works? 

A Yes , we 've  had  conversa tions  about the  m ethodology. 

Q Okay.  And when d id  you  have  those  d iscuss ions? 

A Most d iscuss ions  would  have  s ta rted  in  earnes t p rior to  us  

im plem enting  tha t too l for a  fu lly-insured  bus iness  in  2016. 

Q Okay.  And m a 'am , do  you  cons ide r yourse lf a  technica l 

expert on  tha t iS igh t? 

A I am  not a  technica l expert, no . 

Q But do  you , based  on  the  d iscuss ion  you  had , do  you  have  -- 

cons ider yourse lf to  have  a  gene ra l working  knowledge  of how it 

opera te s? 

A I do . 

Q Now -- and  you  sa id  tha t tha t asse t was  in itia lly adop ted  for a  

fu lly-insu red  bus iness  in  2016; is  tha t righ t? 

A That's  a  yes . 

Q And then  for a  se lf-funded  bus iness  in  2018? 

A Yes . 

Q Okay.  Did  your ou t-of-ne twork team  have  a  ro le  in  

opera tiona lizing  tha t asse t? 

A Yes , we  d id . 
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Q And I th ink you  sa id  you  had  d iscussed  th is ; d id  you  rece ive  a  

brie fing?  How did  you  learn  about the  product? 

A MultiPlan , as  they do , would  have  proposed  a  new so lu tion  

tha t they had .  We would  have  reviewed tha t a t a  h igh  leve l, and  then  we  

would  be  ob ta in ing  and  asking  for o the r in form a tion  to  do  proper due  

d iligence  on  the  program  before  we  would  ever proceed  im plem enting  

tha t. 

Q Okay.  Do you  have  an  unde rs tand ing  -- I’m  focus ing  on , 

m a 'am , on  phys ician  cla im s , no t facility cla im s; do  you  have  a  genera l 

unders tanding  wha t paym ent da ta  is  u tilized  by MultiPlan 's  Data  iS ight 

too l to  eva lua te  and  recom m end ra tes? 

A Yes , I have  a  gene ra l unders tanding . 

Q What is  tha t genera l unders tanding? 

A So  MultiPlan  is  us ing  published  cla im  paym ents  or cla im  

inform ation  across  the  indus try. 

Q And in  te rm s  of the  in form ation  on  a  cla im  tha t' s  in  tha t da ta , 

a re  they us ing  the  b illed  cha rge  or a re  they us ing  the  a llowed am ount, o r 

a re  they us ing  som eth ing  d iffe ren t? 

A Data  iS ight, the  Data  iS ight m ethodology, it is  a  cos t-p lus  

too l, so  they're  go ing  to  be  s ta rting  with  the  a llowed am ounts , so  those  

a re  the  am oun ts  genera lly accep ted  by provide rs  in  the  indus try. 

Q Now befo re  Un itedHealthcare  decided  to  use  the  Data  iS ight 

too l to  re im burse  ou t-of-ne twork cla im s  for som e of the  program s, d id  it 

do  any ve tting  of the  too l with  MultiPlan  to  unde rs tand  how the  se rvice  

opera te? 
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A So  we would  have  been  provided  inform ation  about how 

tha t unde rlying  m ethodology works .  I do  be lieve  we  were  provided  a  

docum ent tha t ou tlined  tha t m ethodology, and  we  would  have  had  a  

varie ty of ind ividua ls  with  ve ry expertis e  review tha t in form ation  to  do  

our due  d iligence . 

Q Let m e show you a  docum ent tha t's  been  adm itted  in to  

evidence , Defendan t's  Exhib it 4478.  You ' ll see  a  re fe rence  to  a  UNET 

outlie r cos t m anagem ent SSPE h igh-leve l overview.  Do you  see  tha t? 

A I see  tha t. 

Q And there 's  a  wom an 's  nam e undernea th  tha t, J o lene  

Bradley; do  you  see  her? 

A I do . 

Q Do you  know J o lene  Bradley? 

A I know a  J o lene  Bradley.  She  works  for m e. 

Q So  she  reports  up  to  you? 

A Yes . 

Q Okay.  Now have  you  seen  th is  docum ent before , m a 'am ? 

A I be lieve  I have  seen  th is . 

Q Okay.  Le t's  tu rn  to  page  2 of th is  docum ent, and  you ' ll see  a  

header tha t reads , "Outlie r Cos t Managem ent Methodo logy."  Do you  see  

tha t? 

A Yes , I do . 

Q And unde rnea th  tha t you ' ll s ee  a  re fe rence  in  the , I guess , 

th ird  bu lle t.  It s ays  -- it' s  ta lking  about the  Data  iS ight m ethodology, and  

us ing  pub licly m ade  ava ilab le  da ta  to  eva lua te  cla im s , d irectly m ade  
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reductions  from  a  cos t-up  ra ther than  a  charge-down approach .  Do you  

see  tha t? 

A I do . 

Q Okay.  And I'm  focused  on  p rofess iona l cla im s , m a 'am , 

because  -- well, le t m e  back up .  Does  the  Data  iS ight too l o ffe r bo th  a  

phys ician  m odu le  and  a  facility m odule? 

A Yes , it does . 

Q And are  those  d iffe ren t? 

A Yes . 

Q Okay.  So  if we  wan ted  to  ta lk and  learn  about the  product 

and  how it worked , you 'd  need  to  focus  on  the  phys ician  m odule  as  

opposed  to  the  facility m odule? 

A Yes . 

Q Okay.  Now undernea th  profess iona l cla im s , it s ays , "Based  

upon s tand  re la tive  va lue  un its , where  applicab le , the  CPT p icks  a  code , 

m ultip lied  by a  convers ion  factor, Data  iS ight is  no t Medicare-based .  It 

does  no t use  the  CMS convers ion  factor.  The  conve rs ion  factors  based  

on  the  m edian  accepted  re im bursem en t am ounts  by phys icians , 

hea lthca re  providers  na tionwide  fo r each  code .  All re im bursem ents  a re  

ad jus ted  based  on  the  provided  geographic loca tion , and  for da ily labor 

cos t there in ."  Do you  see  tha t? 

A I do . 

Q Is  tha t descrip tion  o f how the  m ethod  -- the  phys ician  

m ethodology were  cons is ten t with  the  in form ation  tha t was  shared  to  

you  by MultiPlan  back when the  program  was  be ing  im plem ented? 
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A Yes , it is . 

Q And when it re fe rs  to  the  re im bursem ent be ing  based  on  the  

m edian  accepted  re im bursem ent am ounts  by code , what do  you  

unders tand  tha t to  m ean? 

A So  we m entioned  tha t MultiPlan  obta ins  indus try, and  tha t 

bas ica lly is  saying  they're  looking  a t the  a llowed am ounts , and  they're  

a rraying  them  and  choos ing  the  m edian  which  is  go ing  to  be  in  the  

m iddle  of a ll the  ra tes  tha t a re  a llowed and  will ca lcu la te  the  factor based  

on  tha t m eeting . 

Q So  the  recom m ended ra te  will -- the  factor, convers ion  factor 

would  be  tied  to  the  50-yard  line  essen tia lly, where  they're  ha lf of the  

va lues  a re  above  and  ha lf o r be low? 

A That's  accura te . 

MR. AHMAD:  Your Honor, I would  ob ject to  the  lead ing  

na ture . 

MR. BLALACK:  Well, le t' s  ge t th is  over. 

THE COURT:  You were  lead ing . 

MR. BLALACK:  I' ll withdraw it, Your Honor.  

BY MR. BLALACK:   

Q Do you  unders tand  what a  m edian  is? 

A Yes . 

Q What is  a  m edian? 

A A m edian , you ' re  go ing  to  a rray your va lues , and  you 're  

go ing  to  count down until you  ge t to  the  m iddle  va lue , so  there 's  equa l 

num bers  above  and  equa l num bers  be low. 
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Q Now th is  docum ent re fe rs  to  the  m ethodology having  a  

proprie ta ry -- be ing  a  proprie ta ry m ethodology.  What is  your 

unders tanding  of what it m eans  from  the  MultiPlan  characte rizes  th is  

m ethodology a s  a  p roprie ta ry m ethodo logy? 

A That m eans  to  m e tha t MultiPlan  has  deve loped  tha t m edian  

m ethodology, and  it a lso  s ta tes  they're  levering  geographic and  

preva iling  labor in form ation  to  u ltim ate ly deve lop  a  ra te . 

Q Okay.  Now does  United  has  access  to  the  proprie ta ry da ta  

and  inform ation  tha t MultiPlan  is  re lying  on? 

A No, we  do  not. 

Q So  how d id  you  -- what d id  you  do  to  becom e com fortab le , 

tha t you  could  re ly on  th is  too l to  g ive  recom m ended prices  for ou t-of-

ne twork cla im s  if som e of the  in form ation  on  which  it was  based  was  

proprie ta ry? 

A So  MultiPlan  would  have  provided  a  num ber of p ieces  of 

in form ation  for us .  One  was , you  know, the  knowledge  tha t m os t o f our 

o ther com petito rs  were  a lready us ing  th is  too l.  We a lso  unders tood  tha t 

it was  wide ly accep ted , so  they provided  da ta  and  s ta tis tics  re la ted  to  the  

acceptance  ra te  by providers  of th is  too l, and  a lso  they provided  

inform ation  tha t ou r, you  know, for exam ple , hea lthca re  econom ics  

people  would  have  eva lua ted , re im bursem ent leve ls  a re  the  ou tcom e of 

the  too l, to  va lida te  tha t there  was  a  sound m ethodology. 

Q Okay.  Le t's  go  to  Defense  Exhib it --  

MR. BLALACK:  Thank you .  You can  bring  tha t down, Shane .  

Le t's  look a t Defendants '  Exh ib it 4529.  It is  in  evidence . 
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BY MR. BLALACK:   

Q This  is  a  p resen ta tion  from  MultiPlan  re fe rring  to  Data  iS ight.  

Can  you  take  a  look a t tha t s econd , m a 'am , and  look a t it and  can  you  te ll 

the  ju ry if you 've  seen  it before? 

A Yes , I've  seen  th is  docum ent. 

Q And if you  go  to  page  2, see  a t the  top , it says , "Data  iS igh t, 

pa ten ted  h ighly defens ib le ."  Do you  see  tha t? 

A I do . 

Q So  when  it re fe rs  to  defens ib le , what were  you  -- wha t was  

your unders tanding  of what MultiPlan  identified  was  repre sen ting  th is  

was  defens ib le  m ethodology? 

MR. AHMAD:  J udge , I'm  going  to  ob ject.  I th ink it' s  ca lling  

for hearsay from  MultiPlan . 

MR. BLALACK:  This  is  be ing  offe red  fo r her s ta te  of m ind , 

Your Honor, no t to  prove  the  tru th  of the  m atte r. 

THE COURT:  Overru led .  Overru led . 

BY MR. BLALACK:   

Q What was  your unders tanding  of what they were  

com m unica ting  to  you  about th is  de fens ib ility of the  m ethodology? 

A Defens ib ility.  Tha t, to  m e , m eans  tha t they're  ab le  to  defend  

the  ra te  and  tha t p roviders  a re  w ide ly accepting  th is  ra te . 

Q And unde rnea th  the  -- there ' s  an  o range  bulle t, when  it 

re fe rences  phys icians , and  it re fe rences  facilities .  With  respect to  the  

phys ician , aga in , it says  based  on  m edian  re im bursem ent leve ls ; do  you  

see  tha t? 
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A I do . 

Q What is  tha t re fe rring  to? 

A So  as  we  d iscussed  the  ca lcu la tion  before , the  conve rs ion  

factor, they're  contem pla ting  the  m edian  va lues  across  the  indus try tha t 

p roviders  a re  accep ting  as  re im bursem ent. 

Q If you  go  to  page  3 of th is  docum ent, you ' ll see  it says  th is  is  

what MultiPlan  was  represen ting  to  you  a ll a t UnitedHealthcare .  It sa id  

m ethodologies  reviewed and  confirm ed tha t R.R. S iskin , Ph .D. -- 

confirm ed by Dr. S iskin  and  specifica lly found  us ing  proper s ta tis tica l 

da ta  co llection , ed iting  es tim ation  m ethodology cons titu te s  a  reasonable  

m ethodology tha t is  transparen t to  a ll parties .  Do you  see  tha t? 

A I do . 

Q Do you  reca ll MultiPlan  advis ing  you  and  the  o ther ne twork 

program  team  abou t th is  review by Dr. S iskin? 

A Yes , I do . 

Q Now le t' s  go  to  page  6, and  you ' ll see  a  re fe rence  to  h igh  

acceptance  ra tes  with  op tions  for p ro tecting  m em ber; do  you  see  tha t? 

A I do . 

Q Okay.  Firs t g reen  a rrow the re , it s ays  p rovider accep tance  

ra te , 93, 99 percen t; do  you  see  tha t? 

A I do . 

Q What d id  you  unders tand  MultiPlan  to  be  te lling  you  in  th is  

p resen ta tion? 

A So  tha t was  te lling  m e tha t across  the ir clien ts  tha t were  

curren tly leverag ing  the  Data  iS ight too l, tha t p rovide rs  were  accepting  
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those  ra tes  a t very h igh  leve ls . 

Q And d id  tha t in fo rm ation  p lay any ro le  in  the  

UnitedHealthcare 's  ou t-of-ne twork p rogram  team 's  decis ion-m aking  

about whether th is  m ight be  a  usefu l m ethodology to  adop t for som e of 

your program s? 

A Absolu te ly. 

Q And why is  tha t? 

A The  h igh  provider acceptance  ra te  m eans  tha t, you  know, the  

indus try is  accepting  these  ra tes  and , there fore , they're  wide ly accepted , 

and  so  it is  a  defens ib le  good  m ethodology. 

Q And the  second  green  a rrow says  Data  iS ight inquiry line  

rece ives  and  handles  provider appea ls  and  d iffe ren t inquiries , and  then  

righ t undernea th  it --  

MR. BLALACK:  If you  go  back to  tha t p rior page , Shane , tha t 

we  were  jus t on?  There  you  go .  Pu ll up  those  firs t th ree  bu lle ts .  There  

we  go .  Firs t th ree .  There  you  go .  There .  Perfect. 

BY MR. BLALACK:   

Q And it says  we  a lready ta lked  about providers  se tting  th is  

ra te , firs t, the  Data  iS ight inquiry line  rece ives  and  handles  provider 

appea ls , there  were  inquirie s , and  then  it re fe rs  to  an  op tiona l pa tien t 

advocacy program , he lps  educa te  m em bers  and  reduces  or e lim ina tes  

m em bers  financia l ob liga tions  to  p roviders .  Do  you  see  tha t? 

A I do . 

Q All righ t.  What a re  -- what is  MultiPlan  describ ing  there  

when  it re fe rs  to  the  Data  iS ight inquiry line  and  the  op tiona l pa tien t 

001232

001232

00
12

32
001232



 

- 89 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

advocacy program ? 

A So  MultiPlan  is  -- o r describ ing  tha t in  addition  to  provid ing  a  

pricing  service  to  the  Data  IS ight too l, they will support and  handle  any 

provider d isputes  about tha t re im bursem ent leve l, and  they will a lso  

handle  any s itua tions , o r they will in take  a  ca ll from  a  m em ber should  

they be  ge tting  ba lance-b illed  with  respect to  a  cla im  tha t was  pa id  with  

Data  iS ight.  The  op tiona l pa tien t advocacy program , aga in , is  jus t an  

additiona l se rvice  tha t MultiPlan  will p rovide , where  they will take  those  

provider d isputes  o r m em ber d isputes , and  they will then  take  tha t 

in form ation  and  engage  with  the  specific providers  tha t's  e ither downs-

b illing  ou r m em ber, o r it' s  d isputing  the  re im bursem ent leve l, and  will 

a ttem pt to  work with  them  to  educa te , expla in  how the  m e thodology 

works , and  in  som e  ins tances  they m ay a ttem pt to  negotia te  with  tha t 

p rovider to  re so lve  the  ba lance  b illing  issue  for the  m em ber. 

Q And were  these  se rvices  tha t MultiPlan  was  offe ring  back 

when the  program  was  be ing  in troduced , im portan t to  

UnitedHealthcare 's  decis ion  on  whethe r to  adopt the  p rogram ? 

A Absolu te ly. 

Q Why? 

A Obvious ly, we  a re  trying  to  ensure  tha t we 're  p rovid ing  cos t-

e ffective  so lu tions , bu t we  do  unde rs tand  from  tim e to  tim e  a  provider's  

go ing  to  d ispute  the  ra te , and  poten tia lly m ight try to  chase  one  of our 

m em bers  for additiona l cha rges , so  it' s  im portan t for u s  tha t we 've  go t a  

se rvice  tha t w ill he lp  our m em bers , ce rta in ly work through  those  

scenarios , and  provide  support for them , as  we ll as  working  with  the  
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p rovider who has  a  d ispute  and  he lp ing  expla in  our m ethodologies , and  

aga in , u ltim ate ly com e to  a  reso lu tion . 

Q So  m a 'am , I want to  show you ano ther docum ent.  This  is  

Defense  Exhib it --  

THE COURT:  Is  th is  a  good  tim e  for a  recess? 

MR. BLALACK:  Sure , take  your tim e . 

THE COURT:  I th ink you 're  trans ition ing .  All righ t.  So  le t' s  

take  our second  recess .  It is  11:03.  We ' ll go  to  11:15, and  work a  little  b it 

pas t noon , p robably ' till 12:15. 

During  the  recess , don ' t ta lk with  each  o ther, anyone  e lse , on  

any subject connected  with  the  tria l.  Don ' t read , watch , o r lis ten  to  any 

report, o ffe r com m entary on  the  tria l, don ' t d iscuss  th is  case  with  anyone  

connected  to  it, by any m ed ium  of in fo rm ation , including  without 

lim ita tion  newspapers , te levis ion , rad io , in te rne t, ce llphones , o r texting .   

 

Don ' t conduct any research  on  your own.  You can ' t consult 

d ictionaries , use  the  in te rne t, o r u se  re fe rence  m ateria ls .  During  the  

recess , don ' t pos t on  socia l m edia .  Don ' t pos t on  socia l m edia  about the  

tria l un til it' s  over.  But during  the  recess , don ' t ta lk, text, Tweet, Google , 

o r conduct any o the r type  of book o r com puter research  with  regard  to  

any party, witness , o r a tto rney involved  in  the  case .   

Most im portan tly, do  not form  or express  any opin ion  on  any 

subject connected  with  the  tria l un til the  m atte r is  subm itted  to  the  ju ry.  

Have  a  good  recess .  We ' ll s ee  you  a t 11:15. 

THE MARSHAL:  All rise  for the  ju ry. 
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[J ury ou t a t 11:05 a .m .] 

[Outs ide  the  presence  of the  ju ry] 

THE COURT:  Okay.  The  room 's  clear.  Pla in tiff, do  you  have  

anyth ing  for the  record? 

MR. AHMAD:  Noth ing , Your Honor.  

THE COURT:  Did  you  want to  pu t tha t is sue  about the  graph? 

MR. AHMAD:  Yes , Your Honor.  Yeah .  Tha t -- well, tha t 

is sue , yes .  Yeah , fo rgot we  were  supposed  to  pu t tha t on  the  record , 

Your Honor.  I th ink we  reso lved  it in  te rm s  of how he  d id  it, bu t we  d id  

have  -- what exhib it was  tha t? 

THE COURT:  44 --  

THE CLERK:  4408. 

THE COURT:  -- 08, yeah . 

MR. AHMAD:  4408. 

THE COURT:  4048. 

UNIDENTIFIED SPEAKER:  4040. 

MR. AHMAD:  4048, Your Honor, has  a  chart with  da ta  go ing  

back to  2003.  Obvious ly, tha t is  the  tim e  of the ir -- the  Ingenics  case , 

which  was  reso lved , find ing , o f course , tha t they had  engaged  in  

depress ing  those  ra tes .  We  have  been  precluded  from  going  in to  tha t 

lawsuit to  expla in  the  da ta  go ing  back to  2003.  I do  unders tand  tha t they 

took the  chart down  afte r we  ra ised  the  is sue , bu t tha t would  be  -- tha t 

would  be  our ob jection , Your Honor.  

THE COURT:  Thank you . 

MR. AHMAD:  And we would , you  know, we  would  s till ask to  
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be  ab le  to  go  in to  the  Ingen ics  lawsuit to  expla in  a ll o f th is  da ta .  It goes  

back in to  the  early 2000's , the  tim e  period  unde r with  the  Ingenics  

lawsuit. 

MR. BLALACK:  And m y response , Your Honor, is  I don ' t 

be lieve  there 's  anyth ing  in  tha t da ta , which  is  the  FAIR Hea lth  da ta , no t 

anyth ing  e lse  tha t could  conce ivab ly open  the  door, bu t even  if there  was  

by virtue  of how I conducted  the  exam ina tion , the  is sue  is  m oot, and  so  

tha t's  our pos ition , Your Honor.  

THE COURT:  All righ t.  And the  ru ling  was  tha t I d id  no t th ink 

tha t pu tting  the  prio r da ta  up  s ta rting  in  2003, the  FAIR Hea lth  8 

percentile  opened  the  door for the  Pla in tiff to  ge t in to  the  Ingenics  

lawsuit. 

MR. AHMAD:  And if I m ay respond, Your Honor?  

THE COURT:  Yes , o f course . 

MR. AHMAD:  The ir hea lth  da ta , o f course , is  it' s  based  upon 

the  da ta  tha t was  a rtificia lly defla ted . 

THE COURT:  Got it. 

MR. AHMAD:  Tha t' s  the  problem . 

MR. BLALACK:  Tha t's  obvious ly a  d isputed  fact --  

THE COURT:  Well, and  you  --  

MR. BLALACK:  -- tha t we  don ' t be lieve  d id . 

THE COURT:  -- you  p ivoted , took down  the  graph , and  then  

went down to  the  bu lle t po in ts . 

MR. BLALACK:  I d id  because  I don ' t need  to , and  I ju s t 

rem oved the  is sue . 
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THE COURT:  Good enough.  Have  a  good  break, guys .  See  

you  a t 11:15. 

[Recess  taken  from  11:07 a .m . to  11:17 a .m .] 

THE COURT:  Le t m e  know when everybody in  your team  is  

here . 

MR. BLALACK:  We ' re  ready, Your Honor.   

THE COURT:  Thank you .  Do  you  need  Mr. Zavitsanos?  Le t's  

b ring  in  the  ju ry.   Le t's  b ring  in  the  ju ry.  So  ju s t to  le t you  guys  know -- 

THE MARSHAL:  All rise  for the  ju ry. 

THE COURT:  I' ll g ive  you  the  upda te  a fte r, on  the  next b reak. 

MR. AHMAD:  Okay.  Good. 

[J ury in  a t 11:18 a .m .] 

THE COURT:  Thank you .  Please  be  sea ted .  Mr. Bla lack, go  

ahead , p lease . 

MR. BLALACK:  Thank you , Your Honor.  

BY MR. BLALACK:   

Q More  or less  I jus t want to  p ick up  where  we  le ft o ff.  I be lieve  

we  were  about to  m ove  to  a  new docum ent, and  we were  d iscuss ing  the  

process  -- we  were  d iscuss ing  UnitedHealthcare 's  com m unica tion  with  

MultiPlan  back in  2015, 2016, 2017 tim e  fram e as  the  com pany was  

contem pla ting  adopting  Data  iS ight as  a  too l fo r one  of its  ou t-of-

ne twork program s.  Do you  reca ll tha t' s  where  we  were? 

A Yes , I do . 

Q Okay.  I want to  show you another docum ent.  Th is  is  

Defendants '  Exhib it 4531.  This  is  in  the  -- you  can  see , m a 'am , tha t the  
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cover page  of th is  docum ent is  a  Data  iS ight docum ent reads  Data  iS ight 

p roduct and  m e thodology [ind isce rn ib le ] m odule .  Do you  see  tha t? 

A I do . 

Q What's  the  da te  of th is  docum ent? 

A J une  2016. 

Q And were  you  part o f the  ou t-of-ne twork program s team  a t 

tha t tim e? 

A I was . 

Q Have  you  seen  th is  docum ent before , m a 'am ? 

A I've  no t seen  th is  docum ent.  

Q And was  th is  docum ent provided  to  UnitedHealthcare  by 

Data  iS ight? 

A Yes , it was . 

Q Do you  know why MultiPlan  gave  th is  docum ent to  

UnitedHealthcare? 

A They provided  th is  docum ent for -- to  he lp  with  our due  

d iligence  in  eva lua ting  the  Data  iS ight too l and  its  m ethodology. 

Q Now, le t' s  tu rn  to  page  2.  If you  go  to  the  top  le ft-hand  

co lum n, you ' ll s ee  a  paragraph  tha t reads  "Data  iS ight's  phys ician  

m odule  is  ava ilab le  to  address  ou t-of-ne twork phys ician  and  o ther 

m edica l hea lthcare  profess iona l cla im s  for paym ents  m ade  u tilizing  a  

un ique  p roprie ta ry m ethodology tha t's  applied  cons is ten tly to  a ll 

p rofess iona l cla im s  for a  particu la r clien t."  Do you  see  tha t? 

A I do . 

Q When it says  m ethodology tha t is  applied  cons is ten tly, what 
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d id  you  unders tand  tha t to  be  saying? 

A So  I unders tand  tha t to  m ean  tha t they -- the  too l com ple te s  

the  ca lcu la tion  tha t we  d iscussed  earlie r across  the  se rvices  and  the  

ca lcu la tion  is  applied  to  the  appropria te  se rvices .  So  there  isn ' t a  un ique  

or specia l ca lcu la tion  specific to  one  provider type  or certa in  cla im  type . 

Q Okay.  Is  it fa ir to  say tha t you  unders tood  based  on  what 

Multip lan  to ld  you  tha t Data  iS ight was  a ligned  -- in  te rm s  of its  

recom m ended price , a ligned  as  to  the  se rvice  tha t was  be ing  provided  

for the  provide r? 

MR. AHMAD:  Your Honor, I will ob ject to  lead ing .  And 

aga in , a ll o f th is  I as sum e is  no t for the  tru th  of the  m atte r bu t for s ta te  of 

m ind . 

MR. BLALACK:  Tha t's  correct.  The  purpose  of th is  ques tion , 

Your Honor, is  to  explore  what UnitedHealthcare  unders tood  about the  

product a t the  tim e  it was  as sess ing  the  -- 

THE COURT:  Good enough.  J us t watch  the  lead ing .  

MR. BLALACK:  Thank you , Your Honor.  

BY MR. BLALACK:   

Q So  m a 'am , aga in , what was  the  re levance  of app lied  

cons is ten tly to  a ll p rofess iona l cla im s? 

A Well tha t jus t to  m e  and  to  our organiza tion , tha t he lped  us  

unders tand  tha t tha t ca lcu la tion  and  m ethodology is  cons is ten t.  They're  

go ing  to  be  neu tra l as  fa r a s  what the  p rovider type  is  o r the  se rvices .  

It' s  go ing  to  execute  the  ca lcu la tion  and  there 's  no  in te rvention  in  tha t 

ca lcu la tion . 
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Q And the  next paragraph  nea r the  bo ttom , the  la s t clause  

reads , "The  phys ician  m odule  is  based  on  the  am ounts  genera lly 

accepted  by the  provider as  paym ent in  fu ll fo r s e rvices ."  Do you  see  

tha t? 

A I do  see  tha t.  

Q What d id  you  unders tand  Multip lan  to  be  te lling  you  there? 

A So  Multip lan  is  describ ing  there  tha t part o f the ir 

m ethodology is  looking  a t a llowed  am ounts  across  the  indus try and  in  

the ir experience  as  well as  with  tha t too l, tha t the  ou tcom e of the ir Data  

iS ight too l is  b roadly accepted . 

Q And if you  go  to  the  4th  page  of th is  docum ent, m a 'am , you ' ll 

see  a  header tha t reads  robus t source  da ta .  Do you  see  tha t? 

A I see  tha t section . 

Q And then  it re fe rs  to  the  phys ician  m odule  u tilizing  the  m os t 

recently ava ilab le  na tiona l, p riva te , and  profess iona l cla im s  da ta  

represen ting , and  it says  in  excess  of 80 pa irs  across  the  country, 

m illions  o f covered  lives , hundreds  of m illions  o f hea lthca re  transactions ; 

do  you  see  tha t? 

A I see  tha t.  

Q What d id  you  unders tand  Multip lan  was  represen ting  abou t 

the  source  da ta  tha t was  be ing  used  for its  m ethodology? 

A So  they' re  -- th is  is  dem ons tra ting  tha t they' re  leverag ing  a  

wide  va rie ty and  a  wide  swath  of cla im  da ta  as  the  source  da ta  for the ir 

m ethodologies . 

Q Now, based  on  th is  descrip tion  of the  da ta  on  the  Data  iS ight 
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too l was  to  provide , was  the  UnitedHea lthcare  ou t-of-ne twork team  tha t 

you  were  a  part o f com fortab le  tha t the  da ta  was  sufficien tly robus t for 

purposes  of p ricing  out-of-ne twork cla im s? 

A We d id  fee l the  da ta  was  wide  enough.  Yeah .  

Q Now, le t' s  look a t page  5 of th is  docum ent.  And  you ' ll see  in  

the  righ t-hand  co lum n a  text tha t s ta rts  with  the  word  "fina lly"? 

A Yes , I s ee  tha t. 

Q It says , "Fina lly, the  clien t can  specify a  h igh  or low override  

carve  ou t codes  they require  for the ir contracts .  For exam ple , a  

Medicare  ove rride  could  be  applied  or applied  on ly for specific codes ."  

Do you  see  tha t? 

A I see  tha t section . 

Q What do  you  unders tand  an  override  to  m ean? 

A So  an  override  is  a  d iscre tion  the  clien t o f Multip lan  would  

have  to  provide  add itiona l in form ation  on  how they want to  leverage  the  

Data  iS ight re im bursem ent am ount.  

Q Okay.  Has  Un ited  Healthcare  ever used  an  override  in  

connection  with  Data  iS ight? 

A We have  used  an  override  for ER services .  

Q And I be lieve  in  response  to  ques tions  from  Mr. Ahm ad, you  

d iscussed  the  ER override  in  answering  h is  ques tions ; is  tha t righ t? 

A That's  righ t. 

Q So  when  we 're  ta lking  about the  ER override , is  tha t th is  

sen tence  re fe rring  to  som eth ing  like  tha t? 

A Yes . 
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Q Okay.  Now, le t' s  ju s t m ake  sure  tha t the  ju ry -- jus t 

rem em ber [ind iscern ib le ] bo th  of us , m ake  sure  we 're  clear on  what the  

ER override  is  and  how it works .  So  if you  could  jus t gene ra lly wa lk the  

ju ry th rough how the  m echanics  of the  ER override  works? 

A Sure .  The  ER override  is  in  p lace  and  is  se t up  as  a  g rea te r o f 

com parison .  So  for the  ER service  codes , the  Data  iS ight ra te  will be  

reviewed aga ins t our ER override , and  we will pay the  grea te r o f those  

two ra te s .  And  the  override  rea lly is  pu t in  p lace  to  he lp  ensure  tha t we  

a re  com plian t with  the  Affordable  Care  Act requirem ents  a round ER 

services .  

Q Is  the  -- you  say the  ER override , I m ean , does  tha t m ean  

lite ra lly tha t th is  override  tha t you 're  describ ing  is  on ly applicab le  to  an  

ER service? 

A That ER override  is  on ly app licab le  to  ER.  It is  no t across  the  

various  o ther se rvices  tha t the  Data  iS ight too l would  p rice . 

Q And is  tha t because  of th is  Affordab le  Care  Act requirem ent? 

A Yes .  

MR. AHMAD:  J udge  -- Your Honor, I'm  going  to  ob ject to  -- I 

m ean , it' s  com e out a  few tim es , bu t if she 's  go ing  to  be  op in ing  on  the  

law, I'd  have  to  ob ject.  She 's  no t a  lega l expe rt.  

MR. BLALACK:  Your Honor, she 's  no t op in ing  on  the  law.  

She 's  s im ply expla in ing  tha t tha t's  why -- 

THE COURT:  J us t cla rifying  the  ques tions .  

BY MR. BLALACK:   

Q Yeah .  Ma 'am , I'm  not asking  you  whether the  override  -- you  
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were  success fu l with  your override  in  com plying  with  the  Affordable  

Care  Act.  I'm  asking  was  the  rea son  fo r the  override  an  a ttem pt to  

com ply with  the  Affordable  Care  Act? 

A Yes , it was . 

Q Now -- 

MR. AHMAD:  Your Honor, can  we approach  for one  

m om ent? 

THE COURT:  You m ay.  

[S idebar a t 11:26 a .m ., ending  a t 11:30 a .m ., no t transcribed] 

THE COURT:  Thank you  a ll fo r your pro fess iona l courtesy.   

MR. BLALACK:  Should  we  p roceed , Your Honor? 

THE COURT:  Please . 

MR. BLALACK:  Okay. 

BY MR. BLALACK:   

Q So  Ms. Parad ise , I jus t want to  m ake  sure  the  ju ry is  clear, 

th is  override  was  pu t in  p lace  by the  ou t-of-ne twork program  team  as  

part o f an  e ffort to  be  com plian t with  ru les , correct? 

A That's  co rrect.  

Q Okay.  You unders tand  tha t in  th is  case , the  ques tion  is  the  

reasonable  va lue  of the  se rvices  under Nevada  law, correct? 

A Yes . 

Q Okay.  Now, le t' s  ta lk about th is  override .  I wan t to  jus t m ake  

sure  the  ju ry is  clea r on  the  in te rp lay here .  If the  Data  iS ight ra te  was  

h igher than  the  ove rride , wh ich  a llowed am ount would  be  used  to  

[ind iscern ib le ] the  fina l? 
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A If the  Data  iS ight ra te  is  h igher than  the  override , the  Data  

iS ight ra te  wou ld  be  used .  

Q Okay.  If the  Data  iS ight ra te  was  lower than  the  override , 

which  one  would  you  use? 

A If the  Data  iS ight ra te  is  lower, then  the  override  would  app ly. 

Q Okay.   So  th is  m ethodology, which  was  I th ink you  sa id  

lim ited  to  these  ER cla im s  only, were  ju s t to  ensu re  there  was  a lways  the  

h igher of those  two  ra tes  was  a lways  pa id? 

A That's  accura te . 

Q Since  it worked  as  a  floor? 

A Yes . 

Q Now, in  response  to  ques tions  from  Mr. Ahm ad  -- well, back 

up .  I th ink you  tes tified  tha t a t one  po in t the  ER override  was  se t a t 350 

percent o f Med icare ; is  tha t righ t? 

A Yes , tha t' s  accura te . 

Q And then  it was  dropped  to  what? 

A 250 percent o f CMS. 

Q Of the  Medicare  fee  schedule  ra te? 

A Yes . 

Q Okay.  And I th ink Mr. Ahm ad sugges ted  to  you  tha t th is  

override  never rea lly worked  in  such  a  way tha t the  Data  iS ight ra te  

would  ever be  pa id , tha t it on ly pa id  the  Medicare  ra te  -- the  override  

ra te ; do  you  know tha t to  be  true? 

A I don ' t know tha t to  be  true . 

Q Let's , fo r the  sake  o f a rgum ent, le t' s  say Mr. Ahm ad is  righ t 
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and  eve ry s ing le  tim e  the  a llowed am ount was  ca lcu la ted  us ing  Data   

iS ight for an  ER service , it was  pa id  a t the  override  ra te .  Tha t's  m y 

hypothe tica l, okay? 

A Okay. 

Q Cons is ten t with  what Mr. Ahm ad was  asking .  What would  

tha t say about what the  recom m ended ra te  was  from  Data  iS ight for 

those  se rvices? 

A Well, tha t would  m ean  the  Data  iS ight ra te  was  lower than  

tha t ove rride  th reshold .   

Q And UnitedHealthcare  chose  the  h ighe r ra te? 

A And UnitedHealthcare  is  choos ing  the  h igher ra te . 

Q Now, d id  Mr. Ahm ad show you any evidence  ind ica ting  tha t 

every s ing le  one  of the  cla im s  re im bursed  us ing  the  Data  iS ight too l for 

em ergency se rvices  where  the  override  applied  a lways , and  every tim e  

pay the  override  ra ther than  Data  iS ight ra te? 

A I have  not seen  those  s ta tis tics .  

Q Now, I want to  show you a  docum ent he  showed you , wh ich  

is  Pla in tiffs '  Exhib it 444.  Do  you  reca ll th is  as  an  explana tion  of benefits?   

Do you  rem em ber tha t? 

A Yes .  Can  I ge t the  docum ent? 

Q You abso lu te ly can  ge t it.  I jus t want to  focus  on  the  rem ark 

codes  tha t he  showed you , m a 'am , on  the  second page .  

A Okay. 

MR. BLALACK:  Bring  tha t up , Shane , and  under the  IS  -- no , 

you 're  righ t.  Keep  going  righ t there .  See  where  it s ays  IS  [ind iscern ib le ] 
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righ t there .  Pe rfect.   

BY MR. BLALACK:   

Q Now, m a 'am , in  the  circum stances  where  an  ou t-of-ne twork 

em ergency room  cla im  was  priced  us ing  the  ER override , does  United  

Healthcare  be lieve  tha t Data  iS ight is  s till be ing  used  to  ad judica te  those  

kind  of cla im s? 

A The  Data  iS igh t too l is  be ing  used  to  adm inis te r the  override  

and  as  part o f paying  the  override , there  is  a  com pare  function  tha t 

happens  with in  tha t too l.  

Q So  when  a  cla im  is  run  through Data  iS ight, is  e lig ib le  for 

Data  iS ight, is  the  cla im  be ing  re im bursed  us ing  Data  iS igh t whethe r it' s  

re im bursed  us ing  the  Data  iS ight ra te  or re im bursed  us ing  the  ER 

override? 

A Yes , tha t too l is  be ing  applied . 

Q Okay.  Now, I jus t want to  m ake  su re  the  ju ry is  clear about 

d isclosures  in  the  sum m ary p lan  descrip tion .  You -- how m any ER 

cla im s  --  

MR. BLALACK:  S trike  tha t. 

BY MR. BLALACK:   

Q -- how m any CPT codes  for ER se rvices  a re , to  your 

knowledge , sub ject to  th is  override? 

A There  a re  five  CPT codes .  

Q How m any ERs  --  

MR. BLALACK:  I m ean , s trike  tha t.   

BY MR. BLALACK:   
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Q How m any codes , CPT codes , represen ting  ind ividua l 

d iscree t se rvices  and  procedures , a re  ou t there  in  the  m ain  ro le , tha t a re  

be ing  reported  by doctors  every day? 

A  Tens  of thousands . 

Q And does  the  ER override  those  o ther codes? 

A No, it does  no t.  

Q So  you  were  ta lking  about it be ing  very -- it would  be  very 

descrip tive  to  try and  ca lcu la te  the  actua l, and  o f course  the  actua l 

re im bursem ent ra te  in  the  sum m ary p lan  descrip tion  fo r every s ing le  

Data  iS ight ra te  under every circum stance .  Do you  rem em ber tha t 

tes tim ony? 

A Yes , I do . 

Q Why is  tha t? 

A Typica lly when  you ' re  vis iting  an  ER, yes , there  will be  the  ER 

code , tha t's  the  eva lua tion , bu t there  like ly a re  m any o ther se rvices  tha t 

could  be  provided  to  you  in  tha t in s tance , and  those  se rvices ,  you  know, 

would  be  priced , us ing  tha t da ta  iS ight ra te .  

Q And the  ER override  would  be  irre levant? 

A The  ER override  would  be  irre levant to  those  none  code  

se rvices .  

MR. BLALACK:  So  you  can  bring  tha t down, Shane .  

BY MR. BLALACK:   

Q So  jus t to  tie  th is  o ff, a t the  tim e  tha t UnitedHealthcare  was  

ve tting  tha t iS ight too l for in troduction  in to  som e of its  ou t-of-ne twork 

program s, is  the  in form ation  -- d id  the  in form ation  tha t Multip lan  
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p rovide  m ake  you  com fortab le  with  go ing  forward  with  the  product o r 

no t? 

A It d id  m ake  us  com fortab le .  

Q What in fo rm ation  tha t they provided  you  with , was  m os t 

im portan t to  the  com pany's  decis ion  to  proceed? 

A I th ink it was  a  com bina tion  of th ings .  The  fact tha t it was  

wide ly used  by our com petito rs .  The  fact tha t it was  wide ly accepted  by 

providers , and  they provided , a lso , in fo rm ation  with  re spect to  the  

m ethodology tha t we  were  ab le  eva lua te  and  do  our due  d iligence .   

Q Let's  m ove  to  a  d iffe ren t top ic now, and  I th ink Mr. Ahm ad  

asked  you  about th is , and  I know the  ju ry heard  a  lo t about it from  Mr. 

Haben , it' s  ca lled  to ta l cos t o f ca re .  Do you  rem em ber tha t phrase  tha t 

you  were  ques tioned  about? 

A Yes , I do . 

Q There 's  been  a  sugges tion  in  th is  case , m a 'am , tha t 

UnitedHealthcare  was  rece iving  com pla in ts  from  clien ts  about the  

shared  savings  fee  for som e of its  the  p rogram s, and  tha t it cam e up  with  

a  new ou t-of-ne twork program  ca lled  to ta l cos t fo r ca re , tha t would  

rep lace  shared  savings .  In  o ther words  they have  -- m y co lleagues  on  

th is  s ide  have  sugges ted  tha t to ta l cos t o f ca re , you  knew exactly what 

the  shared  savings  program  does , it ju s t had  a  d iffe ren t nam e and  a  

d iffe ren t keys troke .  Is  tha t -- is  any of tha t s ta tem ent cons is ten t with  

your unders tanding  of the  te rm , to ta l cos t o f care? 

A No, it is  no t.  

Q All righ t.  Firs t o f a ll, expla in  to  the  ju ry what does  to ta l cos t 
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o f ca re  m ean , as  it was  used  with in  Un itedHealthcare? 

A Tota l cos t o f ca re  was  te rm inology tha t the  organiza tion  was  

deve loped  to  ta lk about a ll o f the  varie ty of p rog ram s and  se rvices  we  

provide  to  our clien ts , to  drive  va lue  for them .  So  it could  be  re la ted  a ll 

paym ent in teg rity, was te  and  abuse  added .  It could  be  our ou t-of-

ne twork program s, it could  a lso  -- o r d id  a lso  include  such  th ings  as  

clin ica l p rogram s and  m edica l necess ity type  se rvices  we  can  provide . 

Q And what was  the  ob jective  of the  to ta l cos t o f ca re  concept? 

A The  concept was  trying  coa lesce  the  organiza tion  a round a ll 

the  th ings  we  do  to  bring  our clien ts  va lue , to  ensure  tha t we  were , you  

know, m anaging  and  eva lua ting , and  crea ting  additiona l va lue  for our 

clien ts , and  then  provided  a t leas t the  idea  of po ten tia lly we  could  

deve lop  a  new way, o r a  new program  for our clien ts , tha t would  

co llective ly bundle  a ll o f those  se rvices  toge ther, and  charge  a  fee  for a ll 

the  se rvices , versus  a  sort o f lis t o f d iffe ren t se rvices  tha t you 'd  pay one-

off fees  for.  

Q So  would  it be  fa ir to  characte rize  to ta l cos t o f ca re  as  

bundling  a ll o f your se rvice  offe rings  in to  a  s ing le  package , and  cha rg ing  

a  s ing le  fee , a s  opposed  to  an  la  carte  pricing? 

MR. AHMAD:  Your Honor, I' ll ob ject to  the  lead ing .  

MR. BLALACK:  I' ll withdraw.   

BY MR. BLALACK:   

Q How would  the  pricing  sugges t tha t it was  partly undertaken  

a t the  tim e , the  to ta l cos t o f ca re , which  was  a ll types  of care , fo r the  

proposed  to ta l cos t o f ca re , how d id  those  com pare? 
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A The  concept was  to  co llective ly pu ll toge ther a ll o f the  va lue  

we  were  provid ing , and  to  deve lop  a  fee  tha t would  re flect a ll o f tha t 

va lue .  

Q Whereas , fo r exam ple , for the  sha red  savings  p rogram , when  

there 's  a  savings  fee  charged , o r adm inis tra tive  fee  for tha t p rogram  was  

tha t p rog ram m ing charged  separa te ly from  the  PMPM adm inis tra tive  

fee? 

A Yes , tha t's  accura te .  

Q Would  it be  accura te  to  characte rize  the  savings  fee  as  an  a la  

carte  se rvice? 

MR. AHMAD:  Your Honor, I'm  going  to  ob ject, aga in , it' s  

lead ing .  

MR. BLALACK:  I'm  asking , would  it be  accura te?  

THE COURT:  J us t rephrase .  

BY MR. BLALACK:   

Q Ma 'am , have  you   heard  the  te rm  "a  la  carte"? 

A Yes .  

Q How would  you  describe  "a  la  carte" in  re la tionsh ip  to  the  

adm inis tra tive  fee  used  for the  sha red  savings  p rogram ? 

A A la  carte  wou ld  m e  there 's  additiona l s e rvices .   A clien t 

could  choose , in  addition , tha t there  would  be  a  sepa ra te  charge  for, in  

addition  to  the ir base  adm in is tra tion  fee  they pay the  organiza tion .  

Q And was  one  of the  goa ls  o f the  to ta l cos t o f ca re  in itia tive  to  

do  away with  tha t kind  of [ind iscern ib le ]? 

A That was  the  concept a t the  tim e ,  yes .  
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