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2 Second Amended Complaint 10/07/21 1 25–43 
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74 Second Supplemental Appendix of Exhibits 
to Motion to Seal Certain Confidential 
Trial Exhibits (FILED UNDER SEAL) 

01/05/22 30 
31 

7211–7317 
7318–7402 

22 Special Verdict Form 11/29/21 12 2941–2952 

23 Special Verdict Form 12/07/21 12 2953–2955 

53 Supplement to Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (FILED 
UNDER SEAL) 

12/08/21 17 3978–3995 

8 Supplement to Defendants’ Objection to 
Media Requests 

10/31/21 1 84–104 

55 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 1 of 18 (FILED UNDER 
SEAL) 

12/24/21 18 
 

4091–4192 
 

56 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 2 of 18 (FILED UNDER 
SEAL) 

12/24/21 18 
19 

 

4193–4317 
4318–4386 

57 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 3 of 18 (FILED UNDER 
SEAL) 

12/24/21 19 
20 

4387–4567 
4568–4644 

58 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 4 of 18 (FILED UNDER 
SEAL) 

12/24/21 20 
21 

4645–4817 
4818–4840 

59 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 5 of 18 (FILED UNDER 
SEAL) 

12/24/21 21 4841–4986 
 

60 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 6 of 18 (FILED UNDER 

12/24/21 21 
22 

4987–5067 
5068–5121 
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SEAL) 
61 Supplemental Appendix of Exhibits to 

Motion to Seal Certain Confidential Trial 
Exhibits – Volume 7 of 18 (FILED UNDER 
SEAL) 

12/24/21 22 
 

5122–5286 

62 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 8 of 18 (FILED UNDER 
SEAL) 

12/24/21 22 
23 

5287–5317 
5318–5429 

63 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 9 of 18 (FILED UNDER 
SEAL) 

12/24/21 23 
24 

5430–5567 
5568–5629 

64 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 10 of 18 (FILED 
UNDER SEAL) 

12/24/21 24 
 

5630–5809 

65 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 11 of 18 (FILED 
UNDER SEAL) 

12/24/21 24 
25 

5810–5817 
5818–5953 

66 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 12 of 18 (FILED 
UNDER SEAL) 

12/24/21 25 
26 

5954–6067 
6068–6199 

67 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 13 of 18 (FILED 
UNDER SEAL) 

12/24/21 26 
27 

6200–6317 
6318–6418 

68 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 14 of 18 (FILED 
UNDER SEAL) 

12/24/21 27 
28 

6419–6567 
6568–6579 

69 Supplemental Appendix of Exhibits to 12/24/21 28 6580–6737 
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Motion to Seal Certain Confidential Trial 
Exhibits – Volume 15 of 18 (FILED 
UNDER SEAL) 

 

70 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 16 of 18 (FILED 
UNDER SEAL) 

12/24/21 28 
29 

6738–6817 
6818–6854 

71 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 17 of 18 (FILED 
UNDER SEAL) 

12/24/21 29 
 

6855–7024 

72 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 18 of 18 (FILED 
UNDER SEAL) 

12/24/21 29 
30 

7025–7067 
7068–7160 

82 Transcript of Hearing Regarding Unsealing 
Record (FILED UNDER SEAL) 

10/05/22 33 7825–7845 

75 Transcript of Proceedings Re: Motions 
(FILED UNDER SEAL) 

01/12/22 31 7403–7498 

76 Transcript of Proceedings Re: Motions 
(FILED UNDER SEAL) 

01/20/22 31 7499–7552 

77 Transcript of Proceedings Re: Motions 
(FILED UNDER SEAL) 

01/27/22 31 7553–7563 

79 Transcript of Proceedings Re: Motions 
Hearing (FILED UNDER SEAL) 

02/10/22 32 7575–7695 

80 Transcript of Proceedings Re: Motions 
Hearing (FILED UNDER SEAL) 

02/16/22 32 7696–7789 

83 Transcript of Status Check (FILED 
UNDER SEAL) 

10/06/22 33 7846–7855 

98 Transcript of Status Check (FILED 
UNDER SEAL) 

10/11/22 46 11,150–11,160 
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Q Okay.  Is  it accura te  to  characte rize  the  to ta l cos t o f ca re  

concept as  an  ou t-o f-ne twork program  to  des ign  and  contro l ou t-of-

ne twork cos ts? 

A No.  It was  no t specific to  ou t-of-ne twork.  

Q So  if anyone  sugges ted  to  th is  ju ry tha t to ta l cos t o f ca re  was  

s im ply synonym ous  with  provid ing  an  out-of-ne twork p rogram  so lu tion , 

would  tha t person  be  wrong? 

A They would  be  inaccura te , yes .  

Q As  the  to ta l cos t o f ca re , s ing le  group  concept, tha t 

UnitedHealthcare  was  d iscuss ing  severa l years  ago , ever been  ro lled  ou t 

to   clien ts? 

A It has  no t a t th is  tim e .  

Q I want to  ta lk about the  shared  savings  fees  which  you  were  

asked  about and  had  com e up  aga in  in  th is  tria l.  There 's  been  

sugges tion  by the  Team Health  Pla in tiffs  tha t the re  isn ' t m uch  involved  in  

adm inis te ring  the  shared  savings  prog ram , and  tha t therefore  

UnitedHealthcare  is  ea rn ing  a  windfa ll from  tha t p rogram .  Do you  

be lieve  tha t's  an  accura te  characte riza tion  of the  program ? 

A It is  no t accura te .   

Q Why does  UnitedHealthcare  care  charge  the  shared  savings  

fee? 

A The  shared  savings  fee  offse ts  a  varie ty of expenses  the  

organiza tion  incurs  to  deve lop , m a in ta in , and  support these  ou t-of-

ne twork program s.   

Q And what a re  the  adm inis tra tive  expenses  tha t you  a ll incu r 
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tha t the  fee  is  des igned  to  cover? 

A So  there 's  a  varie ty of th ings .  One  is  a  -- there 's  s ign ifican t 

in fras tructure  bu ilt in to  our various  cla im  ad judica tion  sys tem s , tha t have  

to  have  a ll o f the  va rious  cla im  process ing  log ic.  There  a re  som e 

program s tha t United , itse lf, supports  on  its  own, so  there 's  a  lo t o f 

technology involved  in  tha t.  

It' s  a lso  provid ing , you  know, offse tting  cos ts  re la ted  to  a  rou ting  

to  the  vendor.  There 's  a  ve ry com plica ted  e lectron ic da ta  in te rchange .  

There 's  a lso  fees  as socia ted  with  our various  vendors .  There  is  an  

in fras tructure  a round m anag ing  the  program s, he lp ing  support p rovider 

d isputes , so  m y en tire  team  is  so le ly focused  in  th is  space , so  there 's  

cos ts  for m y team .   

Our m em ber and  provider s e rvices  team s a lso  will fie ld  ca lls  

specific to  these  program s.  There 's  a lso  lega l regula tory assessm ents  

and  eva lua tions  tha t have  to  be  undertaken .  There 's  opera tions  a round 

se tting  up  these  benefit p lans , m ain ta in ing  language  in  SPDs, e t ce te ra .  

So  it' s  qu ite  of a  la rge  in fras tructure .  

Q Okay.  Now the  ju ry has  hea rd  a  te rm  in  the  tria l ca lled  an  

FTE.  Have  you  eve r heard  the  te rm  FTE? 

A Yes .  

Q What does  an  FTE m ean to  you? 

A An FTE is  a  fu ll-tim e  equiva len t.  It' s  another te rm  we use  to  

describe  em ployees  of the  com pany. 

Q Was  the ir p lan  for an  em ployee  -- one  em ployee  and  one  fu ll-

tim e  equ iva len t? 
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A One  fu ll-tim e  equiva len t is  trans la ting  tha t FTE in to  the  

num ber o f hours  they work, so  one  FTE trans la tes  to  a  40-hour work 

week. 

Q So  you  could  have  an  em ployee  -- one  em ployee  tha t works  

40 hours  a  week, o r you  m ight have  ten  FTEs  tha t work 40 hours  a  week, 

four hours  each , o r som e com bina tion? 

A Correct.  

Q Now it' s  been  sugges ted  to  the  ju ry in  th is  tria l, tha t fo r the  

en tire  shared  savings  program , it was  adm inis te red  by 12 FTEs .  Would  

tha t be  inaccura te? 

A That's  no t an  accura te  s ta tem ent.  

Q Can you  g ive  the  ju ry a  sense , based  on  your leadersh ip  o f 

the  program , poss ib ly how m any FTEs  a re  involved  in  the  support o f the  

insurance  indus try? 

A Sure .  My team  a lone  is  roughly 70/80 FTEs , and  there  a re  

hundreds  of FTEs  across  the  en te rprise  tha t support ou r program s.  

Q Does  United  Hea lthcare  ea rn  a  shared  savings  fee  if its  

clien ts  do  not a lso  save  m oney on  m edica l cos ts? 

A Where  United  is  charg ing  a  clien t on  a  percent o f savings , we  

do  not ob ta in  a  fee  if we  do  not d rive  savings  for them .  

Q So  if the  a llowed am ount and  the  b ill charges  a re  the  sam e, 

is  there  any saving? 

A No. 

Q Is  there  any fee? 

A There 's  no  fee .  
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Q Now, based  on  your years  of running  th is  p rogram  for 

UnitedHealthcare , what is  your unders tanding  o f what clien ts  a re  willing  

to  pay fo r a  shared  savings? 

A Clien ts  a re  willing  to  pay for these  se rvices .  They want to  

provide  robus t m ed ica l benefit o ffe rings  for the ir clien ts , and  often tim es  

will p rovide  for an  ou t-of-ne twork benefit.  So  these  program s provide  

va lue  to  the  clien ts , to  provide  cos t e ffective  so lu tions  for the ir m em bers .  

These  program s he lp  reduce  the ir m edica l cos ts , so  they can  continue  to  

provide  those  offe rings .  

Q And what about the  exten t to  which  the  clien ts  a re  seeking  

advocacy and  pro tection  for the ir em ployees , who a re  subject to  

[ind iscern ib le ]? 

A And tha t' s  another im portan t com ponent of our program  is  

tha t our ASO clien ts  dem and, tha t we  a re  engaging  and  p ro tecting  the ir 

m em bers  with  our program .  So  it' s  a  key com ponent.  

Q It' s  m y unders tanding  tha t the  sha red  savings  fee  can  be  

d iffe ren t based  on  the  clien t; is  tha t correct?  

A That fee  can  vary, yes .  

Q Is  there  a  typ ica l num ber, in  your experience , tha t a  fee  

usua lly hovers  a round? 

A When it' s  a  pe rcent o f saving , it' s  typ ica lly in  the  30 to  35 

percent range .   

Q And have  you  ever heard  of a  fee  cap? 

A I have  heard  of fee  cap . 

Q What is  a  fee  cap? 
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A So  a  fee  cap  is  a  do lla r am ount tha t is  pu t in  p lace .  So  if a  

particu la r cla im  drives  savings  grea te r than  tha t do lla r am ount, the  fee  

for tha t cla im  will on ly be  ca lcu la ted  on  tha t do lla r am ount. 

Q Is  tha t pa rt o f the  fee  s tructu re  for som e ASO clien ts? 

A That is  part o f the  s tructure  for som e, yes .  

Q So  jus t to  ge t a  sense  of the  re la tionsh ip  be tween  savings  

and  your fees  tha t you  earned , the re 's  been  evidence  in  the  case  tha t 

they were  years , in  which  Un itedHealthcare  ea rned  across  the  whole  

United  S ta tes , a ll clien ts , a ll m em bers , som eth ing  a long  the  order of a  

m illion  do lla rs  in  shared  savings  fees .  Is  tha t cons is ten t with  your 

m em ory 

A Yes .  Tha t's  m y unders tanding , yes .  

Q So  us ing  jus t th is  genera l 30 pe rcent a s  a  typ ica l fee , if tha t's  

what was  the  average  fee , can  you  g ive  the  ju ry a  s ense  o f what the  

savings , the  va lue  to  clien ts  and  the  m em bers  were  to  earn  tha t fee? 

A So  the  to ta l savings  tha t wou ld  have  been  driven  to  drive  

tha t fee  would  have  been  in  the  ne ighborhood of four to  $5 b illion  of 

m edica l cos t s avings . 

Q Ma 'am , a re  you  proud  about you 've  done , lead ing  out-of-

ne twork program  team  in  the  las t four or five  years? 

A Yeah .  I'm  very proud .  

Q Why is  tha t? 

A We are  he lp ing  so lve  problem s for our clien ts .  We are  

address ing  eg reg ious  b illing  behavior in  the  m arke t, and  we 're  provid ing  

a  very va luable  product for our clien ts , and  I th ink m os t im portan tly 
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we 're  he lp ing  pro tect our m em bers  from  ba lance  b illing  tactics .  

Q Thank you , for tim e , m a 'am .   

MR. BLALACK:  I' ll pass  her back to  Mr. Ahm ad.  

THE COURT:  Redirect.  

MR. AHMAD:  Thank you .  

REDIRECT EXAMINATION 

BY MR. AHMAD:   

Q Ms. Parad ise , I jus t want to  m ake  sure  I'm  clear, you  a re  

fam ilia r with  the  revenue  num bers  of shared  savings ; is  tha t righ t?  

A Yes , I am .  

Q And you  know tha t the  whole  shared  savings  p rogram  

added , is  it 12 em ployees? 

A I'm  not su re  where  the  12 FTEs  is  com ing  from .  

Q Well, if we  look a t Exhib it 76 -- and  I'm  ta lking  about added . 

MR. AHMAD:  You can  put up  Exhib it 76, a t page  21.   

BY MR. AHMAD:   

Q Do you  have  tha t page  in  fron t o f you? 

A Which  page  a re  you  d irecting  m e to? 

Q 21.  

A Yes .  I s ee  the  page .  

Q Okay.  And do  you  see  -- we  don ' t have  it up  ye t.   And by the  

way, can  you  te ll by looking  a t tha t page  76 -- excuse  m e, page  21 of 

Exhib it 76, the  additiona l em ployees  lis ted  there? 

A Yeah .  So  th is  ou tlines  increm enta l FTEs  tha t were  required . 

Q And tha t increm enta l, i.e ., additiona l num ber of em ployees , 
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is  12? 

A For th is  particu la r im plem en ta tion  there  were  an  increm en ta l 

12 on  m y team  specifica lly. 

Q Okay.  Well, do  you  know how m any em ployees  to ta l, were  

increm enta l to  the  shared  savings  OCM program ? 

A So  from  th is  docum ent I know what was  added  to  m y team .  

There  was  another ou t-of-ne twork a ffo rdability team  a t the  tim e  tha t 

added  five .  So  there  were  17 with in  ne twork.  There  was  additiona l s ta ff 

tha t was  added  in  our m em ber and  provider se rvices  organiza tion .  I 

don ' t know those  num bers .  

Q Okay.  So  17, tha t you  know of? 

A Seventeen  tha t were  specifica lly in  our ou t-of-ne twork space .  

Q And to  be  clea r, you  a re  over the  ou t-o f-ne twork program s , 

correct?  

A Yes , I am .  

Q Okay.  And you  ta lked  about o ther th ings  tha t went in to  the  

support fo r the  shared  savings  program  you m entioned  phones , righ t?  

Lega l cla im s  p rocess ing , in fras tructure , a ll o f those  you  would  have  had  

in  p lace  before  shared  savings , righ t? 

A Well, tha t's  no t en tire ly accura te .  We d id  have  to  m ake  

technology changes .  There  a re  a lways  technology changes  when  we 're  

im plem enting  a  new program .  There ' s , you  know, s tanda rd  process ing  

procedures  tha t have  to  be  upda ted , it' s  a  fa irly la rge  unde rtaking .  

Q I m ean , you  d idn ' t add  any lawyers , as  a  resu lt o f it? 

A  I don ' t reca ll tha t we  added  any lawyers , bu t it was  
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additiona l work on  the  exis ting  lawyers . 

Q Now you  were  asked , a lso , about the  switch  to  to ta l cos t o f 

ca re .   To  be  clear were  you  a ll switch ing  to  to ta l cos t o f ca re , because  

clien ts  were  com pla in ing  about the  la rge  fees  they were  paying  on  

shared  savings , and  you  were  looking  for som eth ing  to  re ta in  tha t 

revenue? 

A I wouldn ' t en tire ly characte rize  it tha t way.  As  I s ta ted  in  m y 

prior tes tim ony today, the  concep t o f to ta l cos t o f ca re  was  about 

bundling  a ll o f our va lue  toge the r and  charg ing  a  fee  for it.  It wasn ' t in  

specifica lly due  to  any clien t com pla in ts  about the ir ou t-of-ne twork fees .  

Q But le t' s  be  clear, there  were  com pla in ts , righ t, the  sha red  

savings  fees  a re  m aking  United  uncom petitive , righ t? 

A There  were .  It' s  an  indus try practice  to  share  -- I'm  sorry, 

charge  percent o f s avings , and  we  were  hearing  from  som e clien ts , 

about the ir fee s , yes .  

 Q That it was  m aking  United  uncom petitive  though, 

shared  savings  fees , righ t?   

 A That te rm inology m ay have  been  used  in  the  organiza tion , 

yes . 

Q May have  been  used?  Well, we  can  look a t Exhib it 342, page  

2. 

MR. AHMAD:  We can  jus t pu ll up  tha t sum m ary. 

BY MR. AHMAD:   

Q And I th ink it' s  the  firs t bu lle t po in t.  "Shared  Savings  a re  

m aking  United" -- "UHC uncom petitive  caus ing  earn ings  squeeze ," tha t' s  
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United 's  ea rn ings , righ t? 

A I see  tha t bu lle t, yes . 

Q Okay.  And then  the  purpose  of switch ing  over to  TCOC or 

Navigua rd  was  part o f tha t, righ t? 

A Navigua rd  was  one  com ponent tha t was  under concep t 

during  the  to ta l cos t o f ca re .  It wasn ' t a  d irect resu lt o f the  to ta l cos t o f 

ca re  in itia tive .   

Q The  idea  behind  Naviguard  was  to  re ta in  earn ings  from  

Shared  Savings , co rrect?   

A The  idea  of Naviguard , yes , was  to  deve lop  an  additiona l 

so lu tion  for our clien ts  and  contem pla te  a  d iffe ren t way to  charge  our 

clien ts  fo r those  so lu tions .   

Q In  o ther words , you  were  trying  to  re ta in  your earn ings  from  

Shared  Savings  by going  to  Naviguard  and  TCOC --  

A Yes .   

Q -- correct?   

A We were  trying  to  re ta in  the  fees  tha t we  earn  tha t o ffse t the  

cos t o f ou r prog ram s.   

Q Yes .  I m ean  we can  look a t th is  on  page  5.  It ta lks  about, firs t 

line , "Reta in ing  revenue   ho lds  cus tom ers , ho lds  cus tom ers  harm less ," 

righ t?   

A That's  what it s ays .   

Q Now, if we  go  to  Exhib it 236 and  page  11, I th ink it ta lks  

about how Navigua rd  is  go ing  to  re ta in  those  earn ings .  And the  TCOC 

m odel, righ t?  And if we  look a t the  fa r righ t box --  

001259

001259

00
12

59
001259



 

- 116 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

MR. AHMAD:  Going  down.  If you  could  pu ll up  tha t box.   

BY MR. AHMAD: 

Q And it says  a t the  bo ttom , righ t, it s ays , "Well, ob jective .  

Thank you  for tha t.  Crea te  UAC as  ACO m odel to  contract the  clien ts  on  

TCOC and  extract econom ics  th rough adm in  fee ," righ t?   

A That's  what it s ta tes .  And as  I've  expla ined  befo re , to ta l cos t 

o f ca re  was  broader than  Navigua rd .  Naviguard  was  well under the  way 

in  conceptua l des ign  prior to  TCOC.  But as  the  organ iza tion  was  ta lking  

about, a ll the  va lue  we  were  driving , it was  pu t under tha t um bre lla  to  

cap ture  a ll the  va lue  beyond out-of-ne twork program s .  So  when we ta lk 

about an  adm in  fee  re la ted  to  to ta l cos t o f ca re , tha t tha t adm in  fee  

would  have  been  fo r a ll the  va lue .  It was  no t specific to  ou t-of-ne twork 

program s.   

Q But the  adm in  fee , and  you  say in  the  next bu lle t po in t, is  

ta rge ted  u ltim ate ly to  be  ab le  to  rep lace  a ll o f those  ou t-of-ne twork, tha t 

one  b illion  in  shared  savings  econom ics  over tim e , righ t?   

A Yes .  As  I was  expla in ing , the  concept o f TL -- TCOC and  

crea ting  an  adm in  fee , tha t adm in  fee  would  be  rep lacing  a ll o f our 

a  la  ca rte .  It was  no t specific to  ou t-of-ne twork.   

Q Well, th is  says  you ' re  trying  to  rep lace  your ou t-of-ne twork 

shared  savings  econom ics , righ t?   

A This  was  an  out-of-ne twork specific presen ta tion .  So , yes , it 

was  focused  on  out-of-ne twork.  Bu t the  TCOC concept was  no t specific 

to  ou t-of-ne twork.   

Q Yes .  Now, you  were  a lso  a sked  -- I'm  going  to  switch  to  
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another top ic.  I th ink you  were  a lso  asked  abou t whether em ergency 

room  cla im s  ever had  to  be  pa id  reasonable  and  cus tom ary or usua l and  

cus tom ary.  Do  you  rem em ber tha t?   

A I do .   

Q Is  it your tes tim ony tha t em ergency room  cla im s  neve r had  

to  be  pa id  in  usua l and  cus tom ary?   

A My tes tim ony has  been  our phys ician  reasonab le  and  

cus tom ary program  does  no t apply to  ER services .   

Q Did  you  a ll ever have  to  pay ER cla im s  a t usua l and  

cus tom ary?   

A I am  unaware  of a  specific s itua tion .  What I can  s ta te  is  the  

actua l p rogram  is  no t bu ilt to  adm in is te r on  ER services .   

Q Okay.  The  program  is  no t bu ilt to  adm inis te r tha t?   

A The  phys ician  R&C program  only applies  to  ou t-of-ne twork 

benefit leve l cla im s .  It --  

Q And I don ' t want to  ge t caught up  in  sem antics .  Le t's  ta lk 

about usua l and  cus tom ary.  Did  you  a ll ever pay ER cla im s  a t usua l and  

cus tom ary?   

MR. BLALACK:  Object to  form .  Vague  as  to  te rm .   

THE COURT:  Well, jus t define  the  tim e  fram e.   

BY MR. AHMAD: 

Q Well, ever, to  your knowledge?   

MR. BLALACK:  Your Honor -- Your Honor, m y objection  is  

vague , because  I don ' t know what he 's  re fe rring  to  as  usua l and  

cus tom ary in  th is  ques tion .   
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BY MR. AHMAD: 

Q Well, I' ll jus t -- I' ll ju s t show you an  exhib it and  --  

THE COURT:  We 've   had  a  lo t o f tes tim ony on  tha t.  

Overru led .   

MR. BLALACK:  I ju s t don ' t know if she  knows what he 's  

re fe rring  to .   

MR. AHMAD:  Sure .   

BY MR. AHMAD: 

Q Well, le t' s  look a t Exhib it 146 a t page  42.  And, by the  way, if 

you 're  no t aware  of paying  ER cla im s  a t usua l and  cus tom ary, jus t le t m e  

know.   

A I'm  sorry.  What page  a re  we  looking  a t.   

Q Page  42 of Exhib it 146.   

A Okay.   

Q Does  tha t look like  you 're  paying  em ergency room , and  it 

says  a t the  h igher o f usua l, reasonable  and  cus tom ary?   

A Well, the  te rm inology here  is  no t re fe rencing  our phys ician  

R&C program .  And  I be lieve  -- I'm  sure  there 's  been  tes tim ony th is  week 

tha t the  te rm s  usua l, reasonable , and  cus tom ary ge t u sed  m any, m any 

d iffe ren t ways .  What I can  s ta te  is  to  phys ician  R&C, reasonable  and  

cus tom ary, p rogram  would  not have  applied  in  th is  s itua tion .   

Q Well, th is  says  -- and  I'm  jus t -- the  language  its e lf says , 

"Em ergency hea lth  se rvices  provided  by a  non-ne twork provider," righ t?   

A That's  what the  sen tence  s ta tes .   

Q A phys ician  is  a  p rovider, righ t?   
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A Correct.   

Q So  th is  would  apply?   

A Well, what wou ld  apply is  the  grea te r o f those  th ree  th ings .  I 

don ' t see  a  defin ition  of what usua l, rea sonable , and  cus tom ary m eans .   

Q Okay.  But us ing  th is  language  it s ays  tha t usua l, rea sonab le , 

and  cus tom ary am ounts?   

A Well, it specifica lly says  the  grea te r o f.  And if usua l and  

cus tom ary and  reasonable  is  no t defined , I'm  unsure  what tha t p rong  

would  sugges t as  the  price .   

Q I agree  with  tha t.  It says  the  h ighe r of the  am ount.  And I'm  

pre tty su re  it will be  the  h igher of the  am ount.  But be  tha t as  it m ay, th is  

is  the  language  tha t applies  for the  em ergency room  phys ician , righ t?   

A In  th is  benefit p lan , it is  sugges ting  usua l, reasonable , and  

cus tom ary is  one  of the  th ree  prongs .  It -- I don ' t see  a  defin ition  on  th is  

page  of what tha t m eans .  And I know for a  fact our phys ician  reasonab le  

and  cus tom ary specific prog ram  does  no t apply in  ER services .   

Q Well, you  have  to  fo llow th is , righ t?   

A Well, o f course  we  have  to  fo llow it.   

Q Okay.  Le t's  look a t Exhib it 363.  Do you  see  a t the  top  those  

te rm s , reasonable  and  cus tom ary, usua l, cus tom ary, and  reasonable  

am ount?  Do you  see  tha t?   

A I see  those  te rm s .   

Q 363, by the  way, is  United 's  webs ite?   

A Was  tha t --  

Q Is  tha t righ t?   
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A Was  tha t a  ques tion?   

Q Yes .   

A Yes .  This  is  o ff o f an  o ld  ve rs ion  o ff ou r webs ite , yes .   

Q And how o ld?   

A I be lieve  th is  was  firs t pu t ou t there , I don ' t know, early 

2010s .  I be lieve  it' s  been  updated  in  the  las t year or two years .   

Q Well, it' s  -- m y one  has  a  copy, it s ays  2019, righ t?   

A Correct.  This  in form ation  has  been  on  the  webs ite  fo r a  

period  of tim e .   

Q Yes .  And you  unde rs tand  tha t the  cla im s  a t is sue  he re  a re  

2018, 2019?   

A I unders tand  tha t.  And th is  s ite  is  specific to  paym ent for 

ou t-of-ne twork benefits .  The  out-of-ne twork benefit leve l.   

Q Yes .  And it says  -- in  th is  ins tance , it says , "The  lower of the  

b ill charge  for reasonable  and  cus tom ary, usua l, cus tom ary, and  

reasonable ," correct?   

A It does  m ake  tha t s ta tem ent in  tha t connection .   

Q Okay.  And United  would  fo llow th is  if the  bene fit p lan  has  

tha t language , righ t?   

A United  adm inis te rs  what the  benefit p lan  language  s ta tes .   

Q Okay.  Now, I saw earlie r -- I th ink you  were  asked  by 

Mr. Bla lack -- there  was  som e United  p ieces  and  United  com m unica tions  

s im ila r to  the  ta lking  poin ts  about how b illed  charges  were  go ing  up .  Do 

you  rem em ber tha t?   

A Yes , I do .   
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Q And it ta lked  about percentages  were  jus t go ing  up .  Have  

you  actua lly seen  the  da ta  on  tha t?   

A Well, I'm  not an  expert on  the  da ta .  We  have  a  hea lthcare  

econom ics  team  tha t com piles  tha t in form ation .  So  the  FAIR Hea lth  

chart tha t we  reviewed tha t dem ons tra ted  tha t ten  -- trend  was  pu t 

toge ther by ou r hea lthcare  econom ic actuaries  based  on  the  FAIR Health  

da ta .   

Q Well, bu t what I d idn ' t see  is  tha t in form ation  com ing  from  

som ebody bes ides  United , and  then  we ' ll ge t to  another one , by a  

MultiPlan , okay, no t from  FAIR Health , righ t?   

A That's  no t accu ra te .  So  we license  the  FAIR Health  bench  

m arks , and  tha t trend  chart used  the  actua l b illed  benchm ark da ta  tha t 

we  and  m any o ther payers  license  from  FAIR Health .  So  the  underlying  

da ta  was  FAIR Health  da ta .   

Q Ms. Parad ise , there ' s  no t one  docum ent from  FAIR Health  in  

th is  case  saying  tha t.   

MR. BLALACK:  Object to  foundation  of the  ques tion .  The  

witness  is  no t a  lawyer.   

THE COURT:  Overru led .   

THE WITNESS:  I be lieve  the  chart s ta ted  tha t we  used  the  

FAIR Health , tha t trend  chart used  the  FAIR Health  80th  pe rcentile  o f 

b illed  charge  da ta  to  com pile  tha t CMS equiva len t chart.   

BY MR. AHMAD: 

Q That was  a  United  docum ent.  I'm  a sking  you  is  there  a  FAIR 

Health  docum ent tha t has  tha t da ta  in  th is  case?   
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A I'm  unaware  of a ll the  docum ents  tha t were  produced  in  th is  

case .  I've  no t seen  the  exhib it lis t.   

Q Okay.  Now, when  we ge t to  MultiPlan , I th ink you  m entioned  

tha t they have  a  lo t o f m etrics  tha t they use  to  com e up  with  the  a llowed 

am ount, righ t?   

A Well, they have  m e thodologies  they use  to  deve lop  the ir 

a llowed am oun ts  tha t support the ir p rogram s.   

Q Okay.  And do  you  have  any idea  on  any g iven  code  -- I m ean  

we have , as  you  know, five  or s ix codes  for em ergency room , righ t?  Do 

you  have  any idea  what those  num bers  a re , how MultiPlan  or Data  iS igh t 

com es  up  with  the  num bers  for any of those  codes?   

A Are  you  asking  m e if I unders tand  the  Data  iS ight 

m ethodology?   

Q Well, le t' s  s ta rt with  tha t.   

A Okay.  Well, I be lieve  we  jus t reviewed the  phys ician  

m ethodology earlie r, tha t they're  go ing  to  use  re la tive  va lue  un its  and  

apply a  conve rs ion  factor tha t's  based  on  the  par m ed ian  accepted  ra te s  

by providers  in  the  indus try.  So  tha t would  apply for those  codes  as  

well.   

Q Anyth ing  e lse?   

A Then  I be lieve  in  the  ca lcu la tion  they a lso  apply tha t 

geographic and  labor index.   

Q Anyth ing  e lse?   

A I'm  not an  expert in  the  m ethodology.  Tha t's  m y h igh-leve l 

unders tanding  of how tha t ca lcu la tion  works .   
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Q And I -- and  fa ir enough.  I know you 're  no t an  expert.  And 

I'm  jus t trying  to  unders tand  everyth ing  tha t goes  in to  tha t m ethodo logy 

so  tha t we  can  figure  ou t how Data  iS ight a rrives  a t a  num ber for any of 

these  codes .  Can  you  te ll us  what tha t num ber is  for any o f the  codes  in  

th is  case?   

A The  specific Data  iS ight num ber, no , I do  no t know it fo r a  

specific code  because  it' s  go ing  to  vary by code  by geographic loca lity.   

Q Okay.  Have  you  seen  any docum ent in  th is  case  tha t actua lly 

g ives  us  a  Data  iS ight -- I don ' t expect you  to  m em orize .  But have  you  

actua lly ever seen  any docum ent which  g ives  you  the  Data  iS ight ra te  as  

re flected  by th is  m e thodology?   

A In  prepa ra tion  for th is  tria l, I don ' t reca ll see ing  tha t 

docum ent.  I'm  not sure  if tha t exis ts  in  the  exh ib its .   

Q Well, I know you were  asked , you  know, d id  I show you 

11,000 cla im s  to  dem ons tra te  or 1,000 cla im s , however m any Data  iS ight 

d id , to  dem ons tra te  tha t the ir m ethodology and  the ir resu lt is  neve r 

shown, it' s  jus t the  250 or 350?   

A I -- can  you  --  

Q Do you  rem em ber be ing  asked  tha t?   

A I rem em ber be ing  a sked  tha t.   

Q And the  tru th  is  in  a ll o f your prepara tion , a ll o f your 

prepara tion  from  depos itions  in  th is  ca se  in  the  sum m er, you  s till haven ' t 

seen  one  cla im  where  the  a llowed  am ount was  anyth ing  o ther than  250 

or 350?   

A I be lieve  m y tes tim ony was  I am  not reviewing  any cla im .  I 
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d idn ' t review any of the  thousands  of cla im s  tha t a re  a t -- a t is sue  in  th is  

case .  So  I can ' t be  certa in  whethe r or no t the  Data  iS ight ra te  was  

actua lly used .   

Q To your knowledge , has  anyone  checked?   

A I am  sure  there 's  da ta  on  tha t.  I don ' t reca ll tha t righ t now.   

Q Well, le t m e  go  back.  You were  a sked  a lso  about Exhib it 444.   

MR. AHMAD:  Put tha t up .  And if we  go  to  the  top  of page  2  

-- yeah , the  top  part o f page  2.  And I ju s t want to  m ake  sure  tha t th is  is  

righ t.  It s ays , "The  m em ber tha t was  pa id  provided  by out-of-ne twork 

provider."  And it s ays , "We pa id  the  provider accord ing  to  your benefits  

and  da ta  provided  by Data  iS ight."  What da ta  d id  Data  iS ight p rovide  to  

pay th is  cla im  a t 250 percent o f Medica re?  

A Well, there  would 've  been  the  com pare  where  they would 've  

la id  ou t what the  Data  iS ight ra te  was .  They com pared  it to  the  override , 

and  they would 've  re turned  the  h igher va lue  back to  us .  

Q It says , "We pa id  it."  They ju s t pa id  it accord ing  to  the  

override , righ t?  

A If they used  the  ove rride , tha t's  because  the  override  was  

h igher than  the  Data  iS ight ra te , and  the  Data  iS ight too l would  actua lly 

ca lcu la te  the  do lla r am ount, the  250 pe rcent tim es  CMS.  So  they're  

go ing  to  p rice  tha t and  re tu rn  it to  United  for a  cla im  paym ent.  

Q Okay.  And to  be  clear, to  your knowledge , you  haven ' t seen  

one  ye t where  the  Data  iS ight num ber is  actua lly revea led  in  tha t 

com parison , righ t?  

A The  actua l com parison  is  an  au tom ated  process , so  if they're  
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go ing  to  re turn  the  recom m ended price  to  us .  Certa in ly, if we  would  ask 

for a  de ta iled  sum m ary on  a  cla im -by-cla im  bas is , they would  be  ab le  to  

provide  tha t.  

Q Okay.  Have  you  ever seen  tha t in  any of these  cla im s?  

A At the  cla im s  a t is sue  in  th is  tria l?  

Q Sure .  

A I have  not reviewed  every docum ent tha t's  been  produced , 

so  I can ' t be  ce rta in  if som eth ing  like  tha t exis ts .   

Q And have  you  ever seen  a  -- and  it says , "a lso , accord ing  to  

your benefit."  Have  you  ever seen  a  benefit p lan  tha t lis ted  the  350 or 

250?  

A I th ink we  ta lked  about tha t ea rlie r.  It would  be  very d ifficu lt 

to  deve lop  benefit p lan  language  tha t would  specifica lly lis t a  ra te  tha t 

on ly app lied  to  certa in  codes .  Data  iS ight is  used  for thousands  of o ther 

codes , and  a ll o f those  ra te s  vary based  on  the  underlying  da ta .  

Q Well, I unders tand , bu t le t' s  be  ve ry clear.  There  a re  s ix 

codes  for ER and  the  250 is  go ing  to  apply to  a ll the  ER, and  you 're  

te lling  m e tha t language  tha t las ts  100 pages , you  can ' t pu t under ER tha t 

there  is  an  override  of 250 percent as  it perta ins  to  ER codes?  

A Well, those  ra tes  -- aga in , the  250 percent o f CMS is  go ing  to  

end  up  be ing  a  d iffe ren t resu lt.  It is  very com plica ted  to  lis t specific ra tes  

in  a  benefit p lan  because  of the  length  of the  docum ent, so  if we  have  to  

pu t it in  there  fo r ER, then  the  next p rovider type  would  ask us  to  be  

lis ting  d iscree tly what the  ra tes  a re  for those  thousands  of o ther codes .  

Q But you  do  lis t ou t by specia lty, righ t?  
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A The  provis ion  in  the  SPD tha t's  ca lling  out ER, I be lieve , is  

due  to  som e requirem ents  about how we trea t ER and  ensuring  our 

m em bers  unde rs tand  how those  se rvices  a re  covered  and  pa id .  

Q Got it.  Is  there  any o ther override , by the  way, tha t applies  to  

o ther doctors  o ther than  the  350, 250?  

A There  m ight be  one  o ther scenario  where  there 's  an  override , 

ou t o f a ll o f the  provider types  tha t a re  pa id  th rough th is  too l.  

Q J us t one  o ther one?  

A Yes . 

Q Okay.  So  you  don ' t have  to  go  lis ting  a  whole  bunch  of 

d iffe ren t override  num bers , because  there 's  on ly one  o ther one , righ t?  

A Unders tood , bu t then  if we ' re  lis ting  the  override  ra tes  

specific to  se rvices , what it -- you  know, we  shou ld  then  be  lis ting  a ll o f 

the  ra te s  for a ll se rvices .  It' s  jus t no t -- we  wouldn ' t be  ab le  to  adm inis te r 

tha t.  

Q Yeah , bu t I m ean  -- now, providers  don ' t necessarily have  the  

SPD, righ t?  I m ean , because  there  could  be  SPDs for, you  know -- well, it 

could  be  everybody's  d iffe ren t, righ t?  You could  have  an  em ployee  tha t 

com es  on  one  p lan , the  next em ployee  com es  on  another p lan , and  I 

haven ' t even  gotten  to  the  un insured  and  Medicare , and  it' s  no t like  they 

go  through these  benefit p lans .  

A Unders tood , bu t lo ts  o f p roviders  use  b illing  com panie s  or 

have  adm inis tra tion  a rm s  tha t a re  se tting  the ir b illing  p ractices .  They're  

a lso  ca lling  in  to  de te rm ine  e lig ib ility for p rovid ing  se rvices  and  a re  ab le  

to  ask for and  obta in  e ither on  our porta l o r via  our p rovider's  se rvices  
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line  in form ation  about the  benefit p lan  language .  

Q Okay.  In  any event, you 've  neve r seen  th is  override  in  here?  

A The  ove rride  is  no t specifica lly lis ted  in  a  p lan  docum ent.  

Q Okay.  Now, le t' s  ta lk about -- I th ink you  were  shown som e 

docum ents , and  it m ay be  Exhib it 4048, if we  can  go  to  tha t.  And I 

be lieve  -- I'm  not su re  which  page  it is , bu t there 's  a  page  ind ica ting  tha t 

90 percent o f p roviders  a re  in-ne twork; is  tha t righ t?  Do you  rem em ber 

see ing  tha t docum ent?  

A I be lieve  tha t docum ent says  90 to  95 percent o f our doctors  

a re  in -ne twork, yes .  

Q And tha t' s  a  Un ited  docum ent, correct?  

A Well, yes , it' s  a  United  docum ent.  They m anage  the  ne twork 

for UnitedHealthcare .  

Q That's  fo r a ll -- I th ink we 're  about ready.  I th ink we had  it on  

the  screen  brie fly.  But in  any event, tha t's  no t for ER doctors , righ t?  

A No.  

Q That's  fo r a ll --  

A And --  

Q -- p roviders?  

A And I don ' t be lieve  th is  s lide  is  represen ting  tha t it is .  It' s  

s ta ting  about ou r en tire  ne twork.  

Q Do you  have  any idea  what the  ra te  is  for ER doctors  be ing  

in-ne twork?  

A I do  not know tha t s ta t.  

Q It' s  a  lo t less  than  tha t; isn ' t it?  
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A I don ' t have  any da ta  in  fron t o f m e to  show m e if it is  o r it 

isn ' t.  

Q Now, I know you were  provided  a  lo t o f m athem atica l 

ca lcu la tions , showing  how fa ir hea lth  has  gone  up , u s ing  assum ptions .  

Do you  rem em ber go ing  through tha t, m a 'am ?  

A Yes , I do .  

Q Now, aga in , we  have  s ix codes  in  th is  case .  Have  you  seen  

the  da ta  with  respect to  these  codes ; 99281 th rough 99285, and  99291?  

Have  you  seen  any of the  FAIR Health  da ta  on  those  codes?  

A In  th is  tria l, no , bu t during  m y norm al work, yes .  

Q And have  you  seen  tha t those  ra te s  in  Nevada  have  gone  up?  

A Yes .  

Q And how m uch have  they gone  up?  

A I don ' t reca ll the  specific pe rcentage , bu t it is  a  trend  we 're  

see ing  across  hosp ita l-based  providers .  Specifica lly, s ta ffing  com pany 

hospita l-based  provider types .  

Q Well, now le t' s  be  very clear and  ta lk about, aga in , 

Team Health .  You know tha t our b ills  and  the  ER b ills  have  la rge ly 

rem ained  s tab le  in  the  las t s evera l years  -- 

A Team  --  

Q -- isn ' t tha t righ t, fo r our codes? 

A Team Health  across  the  na tion?  

Q Team Health  in  Nevada .  And I'm  specifica lly us ing  tha t 

because  those  a re  the  Pla in tiffs  in  th is  case .  And I want to  s tick to  the  

Pla in tiffs  in  th is  case .  
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A So  I've  seen , b roadly, Team Health  b ill ra tes  tha t a re  

acce le ra ted .  I haven ' t seen  som eth ing  specific to  Nevada , bu t b road ly, 

s ta ffing  com pan ies , like  Team Health , e specia lly Team Health , we  do  see  

increas ing  cha rges .  

Q You haven ' t s een  tha t in  Frem ont?  

A Specifica lly, in  prepara tion  for th is  tria l, I don ' t be lieve  I've  

seen  tha t docum ent.  

Q Well, even  if it' s  no t in  prepara tion  for th is  tria l.   

A Well, s ir, when  I'm  eva lua ting  th ings , I typ ica lly am  not 

looking  p rovider by provide r.  We  are  looking  broadly across  the  

ca tegory because  our so lu tions  a re  ro lled  ou t a t a  na tiona l leve l.  They 

m ay be  a  provider type  specific, bu t typ ica lly, they're  no t p rovider 

specific.  

Q Well, th is  is  no t p rovider specific.  I'm  ta lking  about an  en tire  

en tity tha t has  40 pos itions  and  m any m ore  nurse  practitioners  and  PAs , 

and  tha t is  the  subject o f th is  case .  Frem ont, a long  with  Team  

Phys icians , a long  with  Ruby Cres t.  

A I th ink you  jus t s ta ted  you 're  asking  m e to  answer tha t 

ques tion  about a  specific provider, and  I s ta ted , typ ica lly, when  I'm  

reviewing  those  types  of trends , we 're  looking  a t a  m acro  leve l because  

our program s are  ro lled  ou t on  a  na tiona l leve l, and  they' re  no t geared  a t 

a  specific p rovider.  We 're  looking  across  a  provider type  to  unders tand  

the  trends  and  the  practice s  tha t we 're  see ing  for tha t p rovider type  to  

eva lua te  so lu tions .  

Q Now, you  were  the  corpora te  represen ta tive  of United  in  th is  
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case  during  depos itions , righ t? 

A Yes , I was .  

Q And by the  way, you  sa id  tha t the  ra tes  for ER doctors  in  

Nevada  have  risen , and  you  don ' t know how m uch.  Have  you  seen  any 

evidence  in  th is  case  dem ons tra ting  what tha t increase  has  been  like  in  

the  las t five , e igh t years?  

A In  prepa ring  fo r th is  tria l, I don ' t reca ll s ee ing  a  specific 

docum ent.  

Q Do you  rem em ber see ing  som eth ing  ind ica ting  tha t Nevada  

ER re im bursem ent ra tes  a re  som e of the  lowes t in  th is  country?  

A I don ' t reca ll s ee ing  a  docum ent like  tha t, s ir.  I've  reviewed a  

num ber o f docum ents .  I don ' t reca ll.  

Q Well, le t m e  a sk you  th is .  You 're  fam ilia r with  Medicare  

ra tes , righ t?  

A I'm  aware  of Medicare  ra tes .  I don ' t have  them  m em orized  

for these  specific E&M codes .  

Q Well, genera lly speaking , you  know tha t they don ' t go  up , 

righ t?  

A Well, there  m ay be  changes  to  Medicare  ra tes  from  tim e to  

tim e , I be lieve .  

Q Well, they' re  pre tty s tab le  year a fte r year.  Are  they not?  

A I can ' t -- I don ' t review Medicare  ra tes  in  de ta il on  a  typ ica l 

bas is , righ t?  We have  a  hea lthca re  econom ics  team  tha t crunches  the  

num bers  for us  and  he lps  us  unders tand  those  ra tes .  

Q Well, would  you  be  surprised  tha t be tween  2016 and  2019 for 

001274

001274

00
12

74
001274



 

- 131 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

the  99281 through 85, they essen tia lly e ither d idn ' t go  up  a t a ll o r went 

down?  

A Well, I th ink tha t p robably re flects  tha t Medicare  is  a  be tte r 

es tim ate  of what the  cos t o f those  se rvices  a re , and  they don ' t change  

s ign ifican tly, un like  s ta ffing  com pan ies  ram ping  up  the ir b ill charges  in  

an  a ttem pt to  ge t pa id  m ore .  

Q Well, I know you keep  saying  tha t, and  I know tha t's  pa rt o f 

the  ta lking  poin ts , bu t I keep  waiting  to  hear where  Frem ont, Ruby Cres t, 

o r Team  Phys icians  has  done  tha t, o r any evidence  o f tha t in  th is  ca se , 

because  I keep  hea ring  about it.  Do  you  have  tha t da ta?  

A I persona lly don ' t have  tha t da ta  a t m y fingerprin ts .  There  

were  thousands  of docum ents  produced  as  part o f th is  case , and  I d id  

no t review every s ing le  one .  

Q Well, the  one  th ing  we  do  know is  tha t you  have  taken  

Medicare , which  is  la rge ly fla t, and  gone  from  350 pe rcent to  250 

percent.  

MR. BLALACK:  Object to  form .  Counse l is  tes tifying  abou t 

Medicare .  

THE COURT:  Overru led .  

BY MR. AHMAD: 

Q Well, isn ' t tha t what you 've  done?  

A We m ade  an  ad jus tm ent to  the  ra te , yes .  

Q That is  a  s ign ifican t decrease ; isn ' t tha t righ t?  

A I don ' t th ink tha t's  a  s ign ifican t decrease  as  the  percentage .  

We 're  s till paying  a  m ultip le  of the  Med icare  ra te .  
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Q Well, su re , bu t le t m e  be  very clear.  Tha t is  a  s ign ifican t 

decrease  in  the  re im bursem ents  to  the  hea lthcare  providers ; is  it no t?  

A I be lieve  you  s ta ted  earlie r the  Medicare  ra te  fo r one  of the  

codes  was  $170, so  ins tead  o f th ree  and  a  ha lf tim es , it was  two and  a  

ha lf tim es , so  it' s  $150.  

Q I'm  jus t a sking , is  it a  s ign ifican t decrease?  

A I don ' t be lieve  we  fee l like  tha t's  a  s ign ifican t decrease .  

There  a re  p len ty of p roviders  who a re  accepting  be low the  250 percent 

o f CMS.  

Q You don ' t th ink tha t has  a  s ign ifican t im pact on  the  

phys icians , and  the  hea lthca re  providers , and  the  Pla in tiffs  in  th is  ca se?  

A I don ' t th ink it' s  the  phys icians  who  are  specifica lly 

deve lop ing  the  fee  schedule s .  I th ink it' s  the ir adm inis tra tive  com panies  

or s ta ffing  com panies  tha t a re  deve loping  the ir chargem as te rs .   

Q You don ' t th ink it has  an  im pact?  

A What do  you  m ean  by im pact?  

MR. BLALACK:  Im pact on  who, Your Honor?  

THE COURT:  Yeah , cla rify.  

BY MR. AHMAD:   

Q Im pact on  the  Pla in tiffs?  

A Well, the  Pla in tiffs  is  a  s ta ffing  com pany.  It' s  no t the  actua l 

ER docs  provid ing  the  se rvices .  

Q But you  know -- and  I heard  -- and  you  know, we ' ll fix th is  

la te r.  I heard  som e tes tim ony abou t how the  ER doctors  were  

independent contractors , bu t in  fact, you  know, those  ER doctors  a re  
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em ployees .  Tha t's  who we are , righ t?  You know tha t?  

A Well, the  s ta ffing  com panies , I be lieve , a re  the  ones  who are  

deve lop ing  the  chargem as te rs .  It' s  no t the  ER docs .  The  ER docs  a re  

provid ing  va luable  se rvices .  No doubt.  

Q And the ir ra te  of re im bursem ent, the  Pla in tiffs  ra te  of 

re im bursem ent, has  gone  down s ign ifican tly; has  it no t?  

A We 've  had  to  ad jus t our re im bursem ent leve ls  due  to  the  

b illing  practice s  of s ta ffing  com panies  who are  ram ping  up  the ir charges .  

And specifica lly, in  re la tion  to  the  e fforts  they m ake  to  go  a fte r our 

clien ts  and  our m em bers  fo r fu ll b ill charges .  

Q Well, le t m e  ju s t -- le t m e  see  if I've  go t th is  righ t.  You 've  

decreased  the  ra te  from  350 to  250 because  b ill charges  were  go ing  up?  

Is  tha t what you  jus t sa id?  

A You 're  p rovid ing  an  additiona l re im bursem ent action  for our 

clien ts .  We ad jus ted  the  ra te  to  appropria te ly re flect what was  be ing  

accepted  in  the  m arke t, and  tha t sugges ted  we  change  the  

re im bursem ent leve l from  350 percent o f CMS to  250 percent o f CMS.  

Q Did  you  decrease  the  ra te  because  wha t you  were  see ing , b ill 

charges , were  increas ing?  

A We continued  to  see  providers  leverag ing  the ir b ill charge  to  

go  a fte r our m em bers  and  ba lance  b ill, send  them  to  co llections .  We 

saw a  varie ty of behaviors  tha t were  resu lting  in  continued  h igh  

paym ents , so  we  reduced  the  ra te  then .  

Q I m ean , you  say tha t -- and  aga in , m ore  ta lking  poin ts , bu t 

Frem ont Em ergency Phys icians , Team  Phys icians , Ruby Cres t.  They 

001277

001277

00
12

77
001277



 

- 134 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

have  a  ba lance  b illed  on  any of these  11,000 charges , righ t?  

A I don ' t know tha t because  I haven ' t seen  every s ing le  cla im , 

and  I'm  unsure  wha t the  adm inis tra tive  record  is , so  I can ' t say for 

certa in .  Tha t's  you  m aking  tha t s ta tem ent.  

Q Well, you  hea rd  tha t there  was  a  public s ta tem ent tha t they 

wouldn ' t ba lance  b ill?  You d id  hear tha t?  

A I unders tand , Team Health , b roadly -- the  s ta ffing  com pany -- 

m ade  a  s ta tem ent to  the  pub lic tha t they would  not ba lance  b ill, bu t I 

have  seen  Team Health  Phys icians , m aybe  not Frem ont Hea lth , bu t the  

varie ty -- som e of the ir o the r bus inesses  tha t a re  ba lance  b illing  ou r 

m em bers .  

Q None  of the  ones  here?  

A I'm  certa in  if it' s  anyone  -- any of the  ones  here  tha t a re  

11,000 cla im s  a t is sue .  I have  no t reviewed a ll 11,000 cla im s .  

Q Okay.  Well, le t m e  jus t go  back to  th is  po in t.  If a  p rovider 

goes  from  1,000, righ t -- and  le t' s  ju s t s ay they double  it to  2,000, righ t?  

And if the  Medicare  ra te  is , le t' s  s ay, $600, which  is  350, o r th ree  and  a  

ha lf tim es , you ' re  s aying  because  th is  is  go ing  to  th is , you ' re  go ing  to  go  

lower?  Is  tha t what you 're  saying?  

A That's  no t what I'm  saying .  Providers  were  increas ing  the ir 

b ill charge , so  there  was  a  b igger d iffe ren tia l so  they could  go  a fte r our 

m em bers  and/or ou r clien ts  and  continue  to  try to  a ttem pt to  co llect the  

d iffe ren tia l.  So  e ither 400 or now 1400 if they went up  to  2,000.  

Q Okay.  So  when you  went from , le t' s  say, 600 to , I don ' t 

know, 400 and  som eth ing  here , tha t doesn ' t have  anyth ing  to  do  with  
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th is , righ t?  You 're  jus t decreas ing  it, no  m atte r what they do , righ t?  

A No, I wou ldn ' t characte rize  it tha t way. 

Q Rea lly.  So  you  d id  th is  350 to  250 across  the  boa rd  to  a ll 

p roviders .   

A That's  no t an  accura te  s ta tem ent.  The  change  was  fo r ER 

phys icians  on ly. 

Q Well, yes .  ER phys icians  on ly.  You d id  tha t to  a ll o f them , 

righ t? 

A For those  specific codes  it was  no t -- rem em ber the  ER 

override  does  no t apply to  any of the  o ther se rvices  tha t a re  typ ica lly 

b illed  on  those  cla im s  when you 're  vis iting  an  ER.   So  it was  for, you  

know -- 

Q Yes . 

A -- the  handfu l o f codes .  And it' s  on ly a  code  tha t's  the  

eva lua tion  of the  s itua tion .  It' s  no t the  code  tha t ge ts  b illed  to  represen t 

a ll o f the  in te rventions  tha t were  m ade  on  tha t pa tien t. 

Q Ma 'am , you  d id  th is  for a ll ER phys icians .  It d idn ' t m atte r 

whether they increased  the ir b ills  o r decreased  the ir b ills , righ t? 

A We were  eva lua ting  our re im bursem ents  for ER, and  we  d id  

drop  the  ra te .  And we dropped  the  ra te  aga in , to  m ore  reasonably 

re flect the  ra tes  be ing  accep ted  in  the  m arke t.  There  were  p len ty of 

p roviders  accepting  lower ra tes , as  we 've  s ta ted .  If the  Data  iS ight ra te  

was  lower, we  were  paying  the  h igher ra te .    Other payors  a re  us ing  tha t 

so lu tion  and  us ing  the  Data  iS ight ra te , which  is  lower than  our ove rride . 

Q Do you  rem em ber what m y ques tion  was?   
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A You asked  m e if we  lowered  the  ra te .   

Q I asked  -- 

A Yes , we  lowered  the  ra te .   

Q -- you  if you  lowered  the  ra te  no  m atte r how m uch the  

phys ician 's  p rovide rs  charges  went up  and  down. 

A Well, aga in , a s  I s ta ted , the  p rovider b ill charges , we  d id  

lower the  ra te , yes .  Provide r b ill charges  were  s till e sca la ting  and  the  

providers  -- well, the  adm inis tra tive  groups , no t the  providers  

specifica lly, were  continu ing  to  go  a fte r our clien ts  o r our m em bers  for 

tha t d iffe ren tia l.  

Q So  it d idn ' t m atte r whether the  provider's  cha rges  went up  or 

down, you  were  s till go ing  lower? 

A Well, the  Data  iS igh t too l is  on ly used  for our ou tlie r cos t 

m anagem ent p rogram .  I don ' t be lieve  tha t a  good  portion  of the  cla im s  

in  th is  ca se , I th ink it' s  a  sm a ll portion , used  the  Data  iS igh t too l.  So  it 

was  for one  program  for a  handfu l o f codes . 

MR. AHMAD:  I' ll pa ss  the  witness , Your Honor. 

MR. BLALACK:  Your Honor, I have  jus t one  ques tion .  One  

fo llow-up  and  then  I th ink we  can  le t the  witnes s  go . 

RECROSS-EXAMINATION 

BY MR. BLALACK:   

Q Can you  bring  up  Pla in tiff' s  Exhib it 146? 

A 146?   

Q I be lieve  it' s  146.  This  was  the  ce rtifica te  of coverage  for 

[ind iscern ib le ] tha t Mr. Ahm ad jus t showed you  da ted  J anuary 1s t, 2020.  
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And tha t' s  why you ' re  ge tting  tha t [ind iscern ib le ] to  re fresh  the  ju ry 

reco llection  of what is  a  ce rtifica te  of coverage? 

A What is  a  ce rtifica te  of coverage?  A certifica te  of cove rage  is  

the  bene fit p lan  docum ent for a  fu lly in sured  p lan , tha t's  filed  and  

approved  in  a  s ta te . 

Q And could  you  look a t tha t docum ent, m a 'am , and  jus t g ive  

the  ju ry a  sense  of how long  it is  [ind iscern ib le ]. 

A This  docum ent is  183 pages . 

Q And I th ink Mr. Ahm ad showed you  page  40.   

MR. BLALACK:  Shane  can  we ge t page  40 put up? 

BY MR. BLALACK:   

Q I th ink there  was  d iscuss ion  about expenses  a t the  bo ttom  

[ind iscern ib le ].   

MR. BLALACK:  No, tha t's  actua lly no t what I wanted  to  

show.  Could  you  pull ou t a  little  b it [ind iscern ib le ]? 

MR. AHMAD:  It' s  on  page  42. 

MR. BLALACK:  42? 

MR. AHMAD:  Yes . 

MR. BLALACK:  Thank you  very m uch.   

BY MR. BLALACK:   

Q All righ t.  So  here 's  the  re fe rence  tha t Mr. Ahm ad showed  

you  when he  d irected  you  to  the  usua l and  reasonable  and  cus tom ary.  

Do you  reca ll tha t? 

A Yes . 

Q Okay.  And I th ink -- and  te ll m e  if I'm  wrong, bu t in  trying  to  
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answer th is  ques tion , you  were  having  trouble  with  de te rm ining  what 

would  have  been  the  appropria te  program  to  apply, g iven  th is  language?   

A That's  accura te .  

Q Would  you  have  had  to  look a t o the r language , e ither in  th is  

docum ent or m aybe  in  another p lan  docum ent to  answer tha t ques tion  

with  confidence? 

A Yes , I would . 

Q Okay.  Le t m e  -- I don ' t -- I have  not looked  a t every s ing le  

page  of th is  docum ent, bu t le t m e  show you a  passage  on  page  40, 

which  is  where  we  s ta rted , and  th is  under e lig ib le  expenses .    There 's  a  

header for ne twork benefits  and  fo r non-ne twork benefits .  Do you  see  

tha t? 

A I see  tha t section . 

Q Read  tha t to  yourse lf, m a 'am .  And  te ll m e  is  -- would  th is  

in form ation  be  re levant a t a ll in  de te rm ining  what prog ram s m ight be  

used  to  de te rm ine  how to  re im burse  an  ou t-of-ne twork em ergency 

service? 

A Yes , it would .    

Q In  what way? 

A Well, under the  ne twork benefits  s ection , e lig ib le  expenses , 

bu lle t num ber 2, ou tlines  tha t when  services  a re  rece ived  from  a  non-

ne twork provider, the  e lig ib le  expenses  will be  an  am ount negotia ted  by 

us  or an  am oun t pe rm itted  by law.  And then , you  know, the  las t bu lle t, 

we  will no t pay excess ive  charges  or am ounts  you 're  no t lega lly 

ob liga ted  to  pay. 
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Q Okay.  Why would  tha t language  poten tia lly be  in form ative  in  

assess ing  a  circum s tance  when you 're  re im burs ing  based  upon an  out-

of-ne twork em ergency? 

MR. AHMAD:  Your Honor, I th ink we 're  trying  to  ge t in to  a  

contractua l in te rpre ta tion  of the  docum ent.  Tha t's  evidence  of tha t.  Use  

the  docum ent itse lf.  

THE COURT:  You can  rephrase  the  ques tion . 

BY MR. BLALACK:   

Q My ques tion , m a 'am , is  why d id  th is  in form ation  becom e  

re levan t to  you  in  decid ing  how to  answer Mr. Ahm ad 's  ques tion?  

A Well, th is  in form ation 's  in form ative  because  it he lps  expla in , 

o r tha t language  he lps  ind ica te  to  m e what program s  m ight be  se t up  on  

th is  bene fit p lan . 

Q Okay.  And why is  tha t? 

A The  language  tha t's  there  tha t ta lks  about how the  e lig ib le  

expense  will be  de te rm ined , as  well as  no t paying  excess ive  charges . 

Q And how does  the  language  tha t Mr. Ahm ad showed you , 

with  respect to  the  th ree  prongs  fo r ou t-of-ne twork em ergency -- why is  

tha t connected  to  th is  in  som e -- 

MR. AHMAD:  Your Honor, we 're  now in te rpre ting  a  

contractua l lega l docum ent. 

THE COURT:  You can  rephrase .  

MR. BLALACK:  All righ t.  Your Honor, jus t to  be  clear, Mr. 

Ahm ad showed  her language  out o f a  p lan  docum ent and  a sked  her to  

in te rpre t it.  I'm  trying  to  have  the  ju ry have  the  fu ll unders tanding  is  a ll 
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I'm  trying  to  do . 

MR. AHMAD:  Your Honor, I d id  no t ask th is  witness  to  

in te rpre t it.  I was  ju s t m ention ing  tha t th is  is  what the  docum ent sa id . 

THE COURT:  All righ t.  So  rephrase .  

BY MR. BLALACK:   

Q Okay.  I' ll a sk it th is  way, m a 'am .  Is  the re  -- having  seen  th is  

language  p lus  the  language  tha t Mr. Ahm ad showed you , is  there  

anyth ing  tha t you  see  here  tha t sugges ts  to  you  tha t the  phys ician  

reasonable  and  cus tom ary p rogram  es tab lished  by FAIR Health  would  be  

used  to  re im burse  and  out-of-ne twork em ergency service  under th is  

p lan? 

A No. 

MR. BLALACK:  Okay, tha t's  a ll I've  go t.   

THE COURT:  All righ t.  Any red irect? 

MR. AHMAD:  Noth ing  furthe r, Your Honor.  

THE COURT:  Thank you .  Does  the  ju ry have  any ques tions  

for Ms. Parad ise?   If so , p lease  reduce  those  to  writing  now.  I don ' t s ee  

anybody writing .  Do we have  one?  Thank you , Mr. Cabre las .  Counse l, 

p lease  approach .  

[S idebar a t 12:37 p .m ., ending  a t 12:40 p .m ., no t transcribed]  

THE COURT:  All righ t.  So  thank you  fo r the  ques tion , and  I 

ge t to  ask the  ques tion .   

When ad judica ting  a  cla im , what o ther "certa in  

circum stances  or o ther facto rs  would  be  cons idered  when devia ting  from  

paym ents  sugges ted  by/ind ica ted  by benefit p lan , o ther than  clien t 
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reques t?   

THE WITNESS:  Tha t's  a  g rea t ques tion .  There  a re  o ther 

ed its  o r reviews  tha t our organiza tion  m ight undertake  in  eva lua ting  a  

cla im .  Those  could  be  additiona l, what we  would  ca ll was te  and  abuse  

ed iting .  It m ay be  looking  a t coding  or codes .  Typica lly codes  m ay be  

bundled .   Is  there  an  a ttem pt to  unbundle  those  codes?  Are  there  any 

specia l p rocess ing  ins tructions , you  know, for additiona l clin ica l ed iting?  

So  there  a re  additiona l reviews  tha t can  occur tha t de te rm ine  whether or 

no t tha t cla im  will be  pa id .   

THE COURT:  Thank you .  Fo llow up  ques tions  based  on  the  

ju ror's  ques tion? 

MR. AHMAD:  None  here , Your Honor.   

MR. BLALACK:  J us t one , Your Honor.   

FURTHER RECROSS-EXAMINATION 

BY MR. BLALACK:   

Q The  th ings  you  jus t described , m a 'am , d id  they re la te  to  the  

ra te  or p rice  tha t they pay on  the  cla im , or whether the  cla im  would  be  

covered  a t a ll? 

A They cou ld  de te rm ine  if the  cla im  is  go ing  to  be  pa id .  They 

could  a lso  provide  additiona l in form ation  on  whether or no t tha t cla im  

line  would  be  pa id .  If there  was  an  issue  with  re -eva lua ting  the  cla im  

lines , tha t cla im  would  actua lly be  resen t to  price  aga in , and  then  

a ttem pted  to  ad judica te  aga in . 

Q But is  tha t d iffe ren t than  the  sort o f th ings  we 've  been  ta lking  

about today with  the  ju ry about pricing? 
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A Yes .  Tha t happens  pos t -- tha t in itia l p ricing .  And back a t 

United , and  its  cla im  ad judica ting  sys tem .   

MR. BLALACK:  Thank you . 

THE COURT:  Anyth ing  on  red irect? 

MR. AHMAD:  Noth ing  furthe r, Your Honor. 

THE COURT:  All righ t.  So  Ms. Parad ise , you  m ay s tep  down.   

You a re  no t excused  from  be ing  reca lled  as  a  witnes s  la te r, bu t you  m ay 

now s tep  down from  the  s tand . 

THE WITNESS:  Okay.  Thank you .   

THE COURT:  All righ t.  So  le t m e  g ive  you  an  adm onishm ent 

so  you  can  ge t a  we ll-deserved  lunch .   

So  during  the  reces s , don ' t ta lk with  each  o ther or anyone  

e lse  on  any subject connected  with  the  tria l.  Don ' t read , watch , o r lis ten  

to  any report o f o r any com m entary on  the  tria l.  Don ' t d iscuss  th is  case  

with  anyone  connected  to  it by any m edium  of in form ation , including  

without  lim ita tion , newspaper, te levis ion , rad io , in te rne t, ce ll phone , o r 

texting .   

Don ' t conduct any research  on  your own re la ting  to  the  case .  

Don ' t consult the  d ictionary, use  the  in te rne t, o r use  re fe rence  m ateria ls .  

Don ' t do  any socia l m edia  with  regard  to  the  tria l.  Don ' t ta lk, text, twee t, 

Google , o r conduct any o the r type  of re search  with  regard  to  any is sue , 

party, witness , o r a tto rney involved  in  th is  case .   

Most im portan tly, and  im portan tly, do  not form  o r express  

any opin ion  on  any subject connected  with  the  tria l un til the  m atte r is  

subm itted  to  the  ju ry. 
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Thank you  for a  grea t m orning .  And it is  -- we ' ll see  you  a t 

1:15. 

THE MARSHAL:  All rise  for the  ju ry. 

[J ury ou t a t 12:44 p .m .] 

[Outs ide  the  presence  of the  ju ry] 

THE COURT:  All righ t.  So  I would  like  to  take  a  break.  Why 

don ' t you  guys  com e back a t 1:10? 

MR. AHMAD:  Yes , Your Honor. 

MR. BLALACK:  1:10, Your Honor? 

THE COURT:  1:10.  And jus t fo r the  record , a t the  bench  he re  

I to ld  you  tha t som e  of the  parking  passes  d idn ' t work Friday for the  

ju rors .  We 're  looking  in to  it with  ju ry se rvices .  We have  26 people  on  

Blue  J eans .  The  Ch ief J udge  will take  m y ca lendar Wednesday and  

Thursday to  g ive  you  fu ll days .  And you 're  go ing  to  ge t depos ition  

des igna tions  to  m e.  

MR. MCMANIS:  I have  them  righ t here , Your Honor. 

THE COURT:  Wonderfu l.  Thank you .   And then  we ' ll m ake  a  

record  on  your ob jection  to  the  ques tion .  Any o ther th ing  tha t we  need  

to  m ake  a  record  on? 

MR. ZAVITSANOS:   I'm  not go ing  to  m ake  an  objection  on  

the  ques tion , Your Honor. 

THE COURT:  Okay.   It' s  okay. 

MR. ZAVITSANOS:  No, no , it' s  fine .  I th ink Mr. --  

THE COURT:  All righ t. 

MR. ZAVITSANOS:  I th ink Mr. Bla lack cleared  it up , so  -- 
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THE COURT:  Thanks  guys .   

MR. MCMANIS:  And Your Honor, the  flags  and  the  

h ighligh ts  a re  jus t where  there  a re  ob jections .   

THE COURT:  Got it.  Thank you .   

[Recess  taken  from  12:45 p .m . to  1:17 p .m .] 

[Outs ide  the  presence  of the  ju ry] 

THE COURT:  All righ t.  So  ca lling  the  case  of Frem on t 

Em ergency v. UnitedHealth  Group .  Pla in tiff, p lease  ca ll your next 

witness . 

MR. AHMAD:  Your Honor, a t th is  tim e  we would  ca ll Dr. 

Scott Scherr. 

THE COURT:  Okay.  And then  there  is  an  is sue , Mr. Roberts , 

tha t you  would  like  to  address? 

MR. ROBERTS:  Yes .  Thank you , Your Honor.  I' ll be  handling  

the  cross  of Dr. Scherr.  And  it' s  ou r conten tion  tha t the  door has  been  

opened  to  in form ation , which  was  o rig ina lly excluded  about the  to rt, 

bo th  with  Mr. Haben  and  with  Ms. Parad ise , they asked  both  of the  

witnesses , d id  you  se t 350 percent o f Medicare  as  a  ra te  tha t you  were  

paying  a t firs t in  order to  s lash  re im bursem ent, and  then  you  s lashed  it 

aga in  to  250 percen t o f Medicare .  And both  those  witnesses  were  asked  

tha t ques tion , and  the  im plica tion  was  ra ised  tha t United  was  cu tting  

ra tes  to  ge t to  350 and  then  to  250.  And tha t was  im pacting  Frem ont. 

Dr. Sche rr, I took h is  depos ition  on  h is  own correspondence , 

and  he  knows tha t Frem ont was  be ing  pa id  and  had  agreed  to  accept 170 

percent o f Med icare , less  than  350, less  than  250.  And  tha t when  
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Frem ont te rm ina ted  its  ne twork con tract with  United , they actua lly go t 

increased  re im bursem ents  o f 1.1 m illion  over a  certa in  period  of tim e .  

So  I th ink I am  now entitled  to  rebu t the ir conten tion  -- 

THE COURT:  But a ll o f tha t was  re la ted  to  the  negotia tions , 

righ t? 

MR. ZAVITSANOS:  Yes . 

MR. AHMAD:  Yes , Your Honor. 

MR. ROBERTS:  Your Honor, it was  re la ted  to  the  fact tha t 

they te rm ina ted  the  contract.  They were  subm itting  as  an  ou t-of-ne twork 

provider, and  then  they were  ge tting  pa id  m ore  than  they were  rece iving  

in-ne twork.  But the  po in t is  is  regard le ss  of whe ther you  leave  tha t 

ne twork or no t -- and  I don ' t need  to  ta lk about ne tworks .  I will need  to  

ta lk abou t the  fact there  was  a  ne twork agreem ent.  But the  fact is  

they've  le ft an  im press ion  with  th is  ju ry tha t Frem ont's  ra tes  were  be ing  

continuous ly cu t over th is  period  o f tim e  by United  when  in  fact, they 

were  go ing  up  during  th is  period  o f tim e  and  the  re im bursem ents  were  

go ing  up  over $1.1 m illion . 

THE COURT:  Thank you . 

MR. AHMAD:  And if I m ay say th is , Your Honor, when  I tried  

to  even  sugges t what the  im pact was  on  Team Health , Your Honor, I 

be lieve  a t the  end  o f the  day yes te rday, you  sa id  tha t I could  no t because  

it would  open  the  door.  I d id  no t. 

MR. ZAVITSANOS:  And Your Honor, the  on ly o ther th ing  

tha t I' ll s ay because  I don ' t want to  keep  the  ju ry waiting  is  we  had  a  

bench  conference  and  we ta lked  about the  ACA on  th is  is sue  of 350 and  
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250.  And I approached  the  bench  to  ra ise  th is  is sue  because  I thought 

they were  opening  the  door on  th is .  They backed  off and  so  we  backed  

off.  This  -- there 's  no  way the  door has  been  opened , Your Honor.  It' s  

rid icu lous . 

THE COURT:  Yeah .  I'm  going  to  overru le  your reques t 

because  it wou ld  fly in  the  face  of m y ru ling  on  the  negotia tions .  I ju s t 

don ' t th ink the  door has  been  opened .  I th ink you 've  m ade  a  sufficien t 

record , bu t if you 'd  like  to  respond. 

MR. ROBERTS:  No, Your Honor.  I don ' t need  to  respond.  

Thank you  very m uch. 

THE COURT:  Good enough.  Then  as  soon  as  I ge t the  h igh  

s ign  from  the  m arsha l -- yep .  Okay. 

MR. ROBERTS:  Your Honor, I do  have  one  ques tion . 

THE COURT:  Yes . 

MR. ROBERTS:  Would  it be  acceptab le  to  s im ply say you  

were  he re  a t the  tab le ; you  heard  the  a llega tion  tha t -- 

THE MARSHAL:  All rise  for the  ju ry. 

THE COURT:  We ' ll take  it up . 

MR. ROBERTS:  Okay. 

[J ury in  a t 1:21 p .m .] 

MR. ZAVITSANOS:  Your Honor, m ay I be  excused  fo r one  

second?  You don ' t need  to  wait on  m e.  Mr. Ahm ad is  do ing  -- 

THE COURT:  Yes , o f course .  Thank you .  Please  be  sea ted .  

Pla in tiff, p lease  ca ll your next witness . 

MR. AHMAD:  Your Honor, a t th is  tim e , we  would  ca ll Dr. 
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Scott Scherr. 

THE COURT:  Thank you . 

DR. SCOTT SCHERR, PLAINTIFFS '  WITNESS, SWORN 

THE CLERK:  If you  could  p lease  s ta te  and  spe ll your firs t and  

las t nam e for the  record . 

THE WITNESS:  Sco tt Scherr, S-C-H-E-R-R. 

THE COURT:  And if you ' ll spe ll tha t, p lease? 

THE WITNESS:  Firs t nam e, S-C-O-T-T, las t nam e is  

S-C-H-E-R-R. 

THE COURT:  Thank you .  You can  go  ahead , p lease . 

MR. AHMAD:  Thank you , Your Honor. 

DIRECT EXAMINATION 

BY MR. AHMAD:   

Q Doctor, te ll us  a  little  b it, firs t o f a ll, about yourse lf, s ta rting  

m aybe  with  som e o f your educa tiona l background. 

A Sure .  Again , m y nam e is  Scott Scherr.  I m oved  to  Las  Vegas  

in  the  early '90s , actua lly, to  p lay baseba ll a t UNLV.  And I've  been  out 

there  -- here  ever s ince .  I went to  m edica l school a t Univers ity of 

Nevada .  Left fo r a  b rie f period  of tim e  for m edica l tra in ing  a t Em ory 

Univers ity in  Atlan ta , Georg ia , and  then  m oved  back in  2010. 

Q And why d id  you  m ove  back? 

A My wife , who I m et in  co llege  here , is  born  and  ra ised  here .  

And she  had  fin ished  her tra in ing  a round the  sam e tim e  I d id .  She 's  a lso  

a  phys ician .  And we decided  to  m ove  back to  be  closer to  fam ily. 

Q Okay.  You sa id  your wife  is  a  phys ician .  Is  she  em ergency 
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room , as  well?  Or is  one  enough in  the  -- 

A One  is  defin ite ly enough.  She 's  a  pedia tric 

gas troen te ro logis t and  a  professo r a t UNLV School of Medicine . 

Q Grea t.  And te ll us  about your job  righ t now.  How are  you  

em ployed  righ t now? 

A So  I am  the  reg iona l m edica l d irector fo r Team Health  and  

Frem ont Em ergency Services .  I m anage , be tween  southe rn  Nevada  and  

northern  Nevada , northern  Californ ia , sou thern  Californ ia , 14 em ergency 

contracts  as  well as  hosp ita l m edicine  contracts . 

Q And do  you  see  pa tien ts? 

A Yes .  I work a round 8 to  10 m edica l sh ifts  a  m onth  here  

in  -- in  Las  Vegas . 

Q And where  do  you  work those  sh ifts? 

A Prim arily a t the  HCA hospita l.  So  Sunrise , Mounta inView, ER 

a t the  Lakes , ER a t Alian te , Southern  Hills . 

Q Okay.  I m ay be  having  a  ha rd  tim e  hea ring .  Maybe  if you  

s low down or speak up . 

A Sure .  Sure . 

Q Or bo th .  And how long  have  you  he ld  th is  job  a s  reg iona l 

m edica l d irector? 

A I be lieve  s ince  2016.  Prior to  tha t, I was  the  facility m edica l 

d irector a t Sunrise  as  well as  Sou thern  Hills  Hospita l. 

Q Okay.  And by the  way, who is  the  m edica l d irector a t Sunrise  

righ t now? 

A I have  som e of m y m edica l d irectors  here  in  the  courthouse .  
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Dr. J a im e Prim erano .  She  is  the  m edica l d irector a t Sunrise .  And then  

Dr. Clarence  Dunagan .  He 's  the  m edica l d irector of Mounta inView.  And 

a lso  Dr. Crys ta l S turg is .  Dr. Dunagan  has  been  here  for 18 years  and  

Prim erano  has  been  here  in  the  va lley for 12 years . 

Q And Dr. Prim erano , is  she  the  one  tha t rep laced  you  a s  

m edica l d irector a t Sunrise? 

A She  d id . 

Q Okay.  And d id  you  see  pa tien ts  when  you  were  the  m edica l 

d irector a t Sunrise? 

A Yes . 

Q And prior to  tha t, how were  you  em ployed? 

A Prior to  tha t, I was  with  Frem ont Em ergency Services .  Bu t I 

was  the  m edica l d irector a t Sunrise  from  2011 until 2018. 

Q Okay.  And then , like  I sa id , ever s ince  then , you 've  been  

reg iona l d irector? 

A Yes . 

Q And who are  you  em ployed  by? 

A Em ployed  by Frem ont Em ergency Services  and  Team Hea lth . 

Q Okay.  I' ll show you  the  -- Un ited  sa id  som eth ing  in  opening  

s ta tem ent, if I could  pu t it up .  And they sa id  -- and  by the  way, you  have  

been  he re  the  en tire  tim e , have  you  no t? 

A Yes . 

Q I'm  sure  it' s  been  an  educa tiona l experience . 

A It' s  a  m uch  d iffe ren t pace  than  the  norm al job . 

Q I can  im agine .  I apologize  to  the  exten t tha t I'm  respons ib le  
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for tha t.  And so , in  the  open ing , I th ink they ta lked  about how the  

Team Health  -- 

[Counse l confe r] 

BY MR. AHMAD:   

Q Well, I' ll jus t quote  it fo r now.  Do you  rem em ber United  

saying  tha t the  proof will show tha t the  Team Health  Pla in tiffs  h ired  ER 

doctors  a s  independent contractors , no t em ployees? 

A Yeah , I rem em ber tha t cla im . 

Q Are  you  an  em ployee? 

A I am  an  em ployee . 

Q Do you  ge t benefits ? 

A Yes . 

Q What about the  o ther phys icians , le t' s  say a t Sunrise? 

A All o f m y phys icians  and  nu rse  practitioners  and  phys ician 's  

ass is tan ts  here  in  Las  Vegas  a re  a ll em ployees  tha t rece ive  benefits . 

Q Okay.  And now, you  have  respons ib ility, I th ink you  sa id , fo r 

the  Frem ont facilitie s .  Do you  have  respons ib ility ove r Ruby Cres t o r 

Team Health  a s  well? 

A J us t Ruby Cres t.  Northeas te rn  Nevada  Regiona l Hosp ita l 

reports  to  m e. 

Q Okay.  And be tween  the  ones  you  have  respons ib ility for, 

Ruby Cres t and  Frem ont, how m any phys icians  a re  we  ta lking  about? 

A It' s  about 90 phys icians . 

Q And how m any of them  are  em ployees? 

A A little  over 80. 
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Q And how about the  o ther hea lthca re  providers?  Do you  have  

phys ician 's  as s is tan ts? 

A Yeah .  All o f -- a ll o f the  phys ician ' s  ass is tan ts  and  nurse  

practitioners  a re  a ll em ployees . 

Q Let m e jus t ask you  what does  a  phys ician 's  ass is tan t m ean  

in  te rm s  of wha t they do? 

A So  it' s  what we  ca ll them , advanced  practice  clin icians .  And 

the  phys ician 's  ass is tan ts  and  nurse  practitione rs  kind  of ro ll up  in to  tha t.  

They he lp  the  phys icians  on  a  day-to-day bas is  in  the  ERs . 

Q And what about nurse  practitioners? 

A It' s  the  sam e th ing .  It' s  a  reg is te red  nurse  who had  

additiona l schooling  and  tra in ing  tha t acts  as  an  advanced  practice  

clin ician  to  he lp  us  in  the  em ergency departm ent. 

Q Do nurse  practitioners  actua lly do  nurse  du ties  on  the  floo r? 

A Som etim es .  The  hospita ls  have  been , you  know, have  asked  

us  to  provide  additiona l he lp  us ing  our nurse  practitioners  when  they're  

short nurses . 

Q Okay.  Te ll us  a  little  b it -- and  I know you and  I went by 

there .  But te ll us  a  -- te ll the  ju ry, a t lea s t, a  little  b it about what it' s  like  

to  work in  an  em ergency room . 

A Yeah . 

Q Sta rting  off with  can  you  g ive  us  a  varie ty of the  d iffe ren t 

types  of conditions  or s itua tions  tha t you  would  see? 

A Yeah .  So  obvious ly -- 

Q And s ta rt from  -- 
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A Yeah . 

Q -- fundam enta lly no  unders tanding  of how it works . 

A Right.  So  -- 

MR. ROBERTS:  Objection , Your Honor, 48th  ou t o f the  25. 

THE COURT:  And?  You ' ll have  to  expla in  tha t for m e. 

MR. ROBERTS:  Yes .  May we approach , Your Honor? 

THE COURT:  You m ay. 

MR. ROBERTS:  Thank you . 

[S idebar a t 1:30 p .m ., ending  a t 1:31 p .m ., no t transcribed ] 

THE COURT:  Okay.  I've  sus ta ined  the  ob jection .  I'm  sorry, 

whoa .  Overru led  the  ob jection .  Oh, it' s  Monday.  Sorry. 

MR. ROBERTS:  Thank you , Your Honor. 

THE COURT:  As  ha rd  as  you  guys  a re  working  and  as  hard  

as  they a re , we 're  a ll tired  a t th is  po in t.  So  m y apologies . 

MR. AHMAD:  Well, I' ll try to  be  even  quicker, Your Honor. 

BY MR. AHMAD:   

Q So  te ll u s  abou t som e of the  th ings  tha t you 'd  see  in  the  

em ergency room . 

A So  firs t, I m ean  -- can  you  guys  hear m e  okay?  The  

em ergency departm ent in  m os t com m unities , especia lly in  our 

com m unity, it' s , you  know, we  cons ide r it a  sa fe ty ne t in  the  com m unity.  

ER docs  work 24 hours  a  day, 7 days  a  week, ho lidays , weekends , n igh ts , 

ava ilab le  for every em ergency tha t com es  through the  door. 

We trea t pa tien ts  regard less  of the ir ab ility to  pay, and  we  take  care  

of som e of the  m os t severe  th ings  tha t we  have  to  act rea lly fas t on , such  
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as , like , heart a ttacks , gun  shots , d rownings , here  in  the  va lley, you  

know, snake  b ites , ches t pa in , abdom ina l pa in , aortic in juries .  Som e of 

the  th ings  tha t we  need  to  -- as  a  p rofes s ion , we  need  to  recognize  fas t 

and  m ake  fas t decis ions  and  trea tm ent ou tcom es  for those  pa tien ts . 

Q I seem  to  th ink, and  I obvious ly don ' t know, tha t you  would  

ge t a  lo t o f ca r crashes? 

A Yes . 

Q What about fire? 

A Car cra shes , you  know.  Sunrise  is  one  of the  on ly two burn  

cen te rs  here  in  Las  Vegas , so  we  ge t burns .  Em ergency m edicine  is  

un like  any o ther practice  because  in  our tra in ing , we  have  to  know a  lo t 

o f s tu ff, you  know, because  we 're  taking  care  of pedia tric pa tien ts  to  

geria tric pa tien ts  to  traum a to  m edica l em ergencies  to  toxico logy 

em ergency.  Tha t's  actua lly pre tty im portan t here  in  Las  Vegas . 

Q Are  you  ta lking  about overdoses? 

A Overdoses  and  --  

Q Do you  ge t som e of those? 

A Yeah .  Yeah .  And now, the  d rug  depends  on  the  weekend, 

too , so . 

Q And speaking  o f tha t, do  you  tend  to  see  any pa tte rns  

depending  on  what day or even  tim e  of n igh t it is ? 

A Yeah .  Las  Vegas  is  actua lly kind  of un ique .  Especia lly 

Sunrise  is  typ ica lly Mondays  a re  the  bus ies t days  in  the  em ergency 

departm ent.  However, Friday and  Sa turday n ight, as  you  can  guess , a t 

Sunrise  a re  bus ie r.  And then , we  track, you  know, bas ica lly from  tim e of 
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day, day of week, m onth  to  m onth  what our a rriva l pa tte rns  look like  so  

we  can  s ta ff appropria te ly.  Sunrise  is  the  bus ie s t ER in  the  S ta te  of 

Nevada  and  one  of the  bus ie s t em ergency departm ents  in  the  country.  

And they see , on  average , about 150 am bulances  per day. 

Q Okay.  So  about how m any -- well, what's  the  m os t you 've  

ever seen  in  an  hour period?  I m ean , can  you  see  20, 30 an  hour? 

A Thirty to  forty in  an  hour. 

Q Okay.  How m any people  s ta ff the  ER a t one  g iven  tim e? 

A Are  you  ta lking  about nurses  or phys icians  or? 

Q Either one . 

A Sure .  At Sunrise , we  have  a  little  over 90 hours  of phys ician  

coverage  and  a round 50 to  60 hours  of nurse  practitioner and  phys ician 's  

ass is tan t cove rage . 

Q And I th ink you  m entioned  you  trea t everybody.  I know 

going  to  the  doctor som etim es , people  a re  asked  -- the  firs t ques tion  

they're  asked  is  about insurance .  Do you  a ll do  tha t? 

A No, we  don ' t.  We -- in  fact, by law , the  EMTALA law, we  

have  to  provide  rap id  m edica l eva lua tion , m edica l s tab iliza tion , p rior to  

anybody asking  for insurance  in form ation .  And it wouldn ' t be  us  

providers  tha t ask for insurance  in form ation .  It' s  the  reg is tra rs  a t the  

hosp ita l. 

Q Now, as  part o f your respons ib ilities , do  you  recru it 

phys icians , PAs , nu rse  practitione rs  for Frem ont, Ruby Cres t? 

A Yes . 

MR. ROBERTS:  Objection .  Re levance . 
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MR. AHMAD:  I m ean , I'm  jus t go ing  to  ask h im  the  

characte ris tics  of a  good  ER doctor. 

THE COURT:  I'm  inclined  to  sus ta in  tha t ob jection . 

MR. AHMAD:  Okay.   

BY MR. AHMAD:   

Q And then  I m ay go  jus t to  the  ques tion  of what m akes  a  good  

ER doctor, what cha racte ris tics  do  you  have  to  have?  So  I' ll a sk you  tha t.  

What characte ris tics  do  you  need  to  have  to  be  a  good  em ergency room  

phys ician? 

A You know, I kind  of have  three  a ttribu te s  when  I do  m y 

recru iting  is  sm art, fas t, and  n ice .  You know, you  have  to  be  fas t and  be  

ab le  to  work and  th ink on  your fee t and  m ake  rap id  decis ions .  Part o f 

tha t, you  have  to  be  sm art because  you  have  to  be  ab le  to  iden tify those  

life -threa ten ing  illnesses  in  a  rap id  fash ion .  And then  you  have  to  be  

n ice .  I m ean , I th ink, you  know, everybody in  hea lthcare , e specia lly, you  

know, m y providers , em ergency m edicine  providers , I a lways  ask them  

to  trea t the  pa tien ts  jus t like  they would  trea t the ir friends  and  fam ily. 

Q And do  you  have  to  know a  little  b it about everyth ing? 

A Yeah .  Our re s idency is  com prised  of ro ta tions  in  ENT, and  

obs te trics , and  traum a, and  ICU, pedia trics .  You know, we  -- you  know, 

we  don ' t know wha t's  go ing  to  com e th rough the  door.  So  I m ean , every 

day in  the  em ergency depa rtm ent is  com ple te ly d iffe ren t.  And so  we  

have  to  be  ready fo r any type  of an  em ergency tha t could  com e through 

the  doors . 

Q Tell m e  a  little  b it about the  pressu re  o r s tress  in  the  

001299

001299

00
12

99
001299



 

- 156 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

em ergency room . 

A There  -- you  know, in  m y indus try, there 's  a  lo t o f burnout, as  

you  can  im agine .  It -- you  know, be ing  kind  of on  and  be ing  ava ilab le  

n igh ts , weekends , ho lidays , you  know, away from  fam ily, and  

unders tanding  tha t if we  m ake  the  wrong decis ion  a t the  wrong tim e , it 

could  a ffect som ebody's  life . 

Q Now, som e of your charges , Docto r, as  a  provider when  you  

were  see ing  pa tien ts  a re  a t is sue  in  th is  case .  Are  you  aware  of tha t? 

A Yes .  And I'm  s till s ee ing  pa tien ts . 

Q I'm  sorry? 

A And I'm  s till see ing  pa tien ts . 

Q And -- yes , thank you .  Do you  have  any idea  how m any of 

your cha rges  a re  a t is sue  in  th is  ca se? 

A I th ink you  m entioned  a round 200. 

Q Okay. 

MR. ROBERTS:  Objection .  Hearsay.  Move  to  s trike . 

MR. AHMAD:  I' ll a sk anothe r ques tion .   

THE COURT:  Yeah . 

BY MR. AHMAD:   

Q Do you  -- have  you  seen  any -- 

THE COURT:  Sus ta ined .  New ques tion . 

BY MR. AHMAD:   

Q Yeah .  Have  you  seen  any records  of your b illed  charges? 

A Yes .  I've  seen  the  lis t. 

Q Okay.  I’m  not go ing  to  ask you  to  count the  num ber, bu t 
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obvious ly it was  m ore  than  a  dozen? 

A Yes . 

Q Tell us  a  little  b it about the  coding .  Firs t o f a ll, do  you  know 

the  various  codes  tha t the  em ergency room  will pu t down  depending  

upon the  na ture  of the  trea tm ent? 

A Yeah .  I know the  vis it codes .  So  when you  ta lk about the  

99285, I know what those  codes  a re .  I don ' t know, of course , a ll o f the  

procedura l codes . 

Q Well, le t m e  ta lk about the  vis it codes  99281 th rough 99285.  

Can  you  walk us  th rough tha t s ta rting  with  99285? 

A Sure .  So  99285 is  a  code  for our m os t critica l pa tien ts  o r 

poss ib ly the  m os t critica l pa tien ts .  So  th is  would  include , you  know, 

ches t pa in , gunshot, burns , th ings  like  tha t.  So  the  -- tha t's  the , you  

know, h igh  com plexity type  of pa tien t.  99284 could  be  abdom ina l pa in , 

vom iting , GI illness , you  know, th ings  o f tha t na ture .  It cou ld  s till be  a  

s ign ifican t in jury or a  s ign ifican t d isease  process , bu t it' s  cons idered  less  

com plica ted .  And then  it kind  of ba ts  its  way down to  -- a ll the  way to  

the  99281. 

Q And going  down  to  99281, what would  you  -- what wou ld  

tha t typ ica lly be? 

A So  99281 is  a  very low acute  pa tien t.  Tha t's  im portan t for us  

here  in  the  S ta te  of Nevada .  You know, we 're  48th  in  the  -- in  the  Un ited  

S ta tes  in  prim ary ca re  phys icians  per cap ita .  So  we  do  see  qu ite  a  few 

pa tien ts  tha t don ' t have  the  ab ility to  fo llow up  with  the ir p rim ary care  

phys ician .  So  th is  would  be , you  know, a  b lood  pres sure  check, 
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nosebleed , e t ce te ra . 

Q And so  99281 would  be  the  leas t severe , 99285, the  m os t? 

A Yes . 

Q Is  tha t a  fa ir way of saying  it? 

A Yeah , tha t's  co rrect. 

Q What about a  code  99291? 

A So  99291 is  an  add itiona l code  tha t we  ca ll critica l ca re .  So  if 

we  have  a  pa tien t tha t is  severe ly uns tab le  and  we 're  provid ing  d irect 

beds ide  resuscita tion  on  the  pa tien t, we  can  b ill fo r tha t tim e  tha t we  

s tand  a t the  beds ide .  And it' s  in  increm ents  of, like , 30 m inutes . 

Q Okay.  Now, I th ink you  hea rd  som e exam ples  in  th is  tria l 

where  you  can  have  one  code , a  vis it code , a long  with  a  99291.  Do you  

rem em ber tha t? 

A Yeah .  I th ink it was  99285 or 99291. 

Q Correct.  Yes , I'm  so rry.  Tha t's  what I m eant to  s ay.  And 

does  tha t happen?  

A Yeah .  You know, so  in  the  case  of a  99285, which  would  be  

like  a  ches t pa in , so  you  know, a  heart a ttack, a  pu lm onary em boli, a  

b lood  clo t in  the  lung , you  know, an  aortic in jury, a  co llapsed  lung .  So  

le t' s  jus t say if the  pa tien t cam e in  with  ches t pa in  and  it ended  up  be ing  

a  co llapsed  lung , o r a  tens ion  pneum othorax, to  where  we  needed  to  

perform  a  ches t tho racos tom y tube , tha t would  be  an  additiona l 

p rocedure  code .  And the  im portance  of tha t p rocedure  is  tha t type  of 

tens ion  pneum othorax causes  ca rd iovascula r co llapse  and  we -- and  if 

we  don’t do  tha t, the  pa tien t could  d ie . 
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Q Okay.  Well, you  m ay be  over m y head  a  little  b it.  But le t m e  

ask you  th is : a re  the re  se rious  s itua tions , and  I' ll jus t u se  the  laype rson 's  

te rm , for exam ple , a  heart a ttack, where  you  ju s t b ill fo r the  vis it code  

and  not tha t additiona l 99291? 

A Yeah .  You know, a  lo t o f tim es  with  a  heart a ttack, we  

wouldn ' t add  the  99291.  Or ches t pa in , we  wouldn ' t add  the  99291 

because  the  99285 in  and  of itse lf, when  we 're  working  up  a  pa tien t with  

ches t pa in  to  m ake  sure  tha t they don ' t have  a  heart a ttack or a  b lood  

clo t in  the ir lungs  o r those  causes  of ches t pa in  tha t can  kill you , includes  

an  EKG, a  ches t X-ray, b lood  work, m ultip le  reeva lua tions , and  m ed ica l 

decis ion-m aking .  And tha t kind  of is  encom passed  in  the  99285. 

Q Okay.  So  there  cou ld  be  se rious  s itua tions  where  you  jus t 

ge t one  b illing  code? 

A Yes . 

Q And tha t' s  a ll you  guys  ge t for tha t? 

A That's  co rrect. 

Q Now, le t m e  ta lk specifica lly abou t b illing .  And we 've  heard  a  

little  b it about Team Health .  And te ll u s  what Team Health  is . 

A So  Team Health , I guess  I would  cons ider Team Health  as  our 

paren t com pany.  They provide  a  lo t o f support, adm inis tra tive  support, 

educa tiona l support, p rocess  im provem ent support for us  to  do  our jobs  

e ffective ly as  em ergency phys icians . 

Q And how about b illing? 

A They con tro l a ll the  b illing . 

Q And do  you  do  the  b illing? 
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A No. 

Q What do  you  focus  on? 

A I focus  on  pa tien t ca re  and  process  im provem ent and  qua lity 

m atte rs  in  the  em ergency departm ent. 

Q In  addition  to  be ing  ab le  to  focus  no t on  b illing  issues , do  

they he lp  ou t on  qua lity of ca re? 

A Yes , they do . 

Q And how do  they do  tha t? 

A So  there 's  m ultip le  a reas  w ith in  Team Health .  One , you  

know, including  what we  ca ll a  PIC team .  So  perform ance  im provem ent 

council.  They he lp  us  with  th ings  of im proving  seps is  ca re , im proving  

STEMI care , traum a  care , and  a lso  th roughput in  the  em ergency 

departm ent.  Team Health  is  a  -- is  a  la rge  organ iza tion  tha t has  a  lo t o f 

benefits  to  he lp  im prove  the  qua lity and  the  pa tien t experience  in  the  ED. 

Q Well, I'm  going  to  a sk you  about a  dem ons tra tive  tha t I -- tha t 

we 've  m ade .  And -- 

THE COURT:  Has  tha t been  shown to  your oppos ing  

counse l? 

MR. AHMAD:  Here  it is .  It' s  jus t a  dashboard . 

BY MR. AHMAD:   

Q Okay.  Do you  recognize  th is? 

A Yeah .  This  is  what we  ca ll the  ED m as te r view a t m y Las  

Vegas  s ites .  And th is  is  Sunrise  Hospita l' s  m as te r view a t one  poin t in  

tim e . 

Q Okay.  And how does  th is  re la te  to  the  qua lity o f ca re? 
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A So  th is  is  bas ica lly a  snapshot of what -- what's  go ing  on  in  

the  em ergency departm ent.  It he lps  us  kind  of s ee , you  know, pres sure  

po in ts , any barrie rs  to  care .  It he lps  us  iden tify any critica l lab  va lues .  

Also , it he lps  us  crea te  a  good  flow m odel and  m ake  sure  tha t we 're  

practicing  e fficien tly in  the  em ergency departm ent. 

Q And where  is  th is  shown?  This  is  a  snapshot, obvious ly.  

Where  is  th is  shown? 

A It' s  virtua lly everywhere  in  the  em ergency departm ent.  

It' s  -- m os t o f our providers  have  sp lit s creens , so  they have  usua lly th is  

running  on  one  s ide  and  the ir -- and  the ir e lectron ic hea lth  record  

running  on  the  o the r s ide .  There ' s  fla ts creen  TVs a ll over the  p lace , so  

everybody can  kind  of see  what is  go ing  on  and  kind  of he lp  fo llow the  

flow of the  em ergency departm ent and  unders tand  where  we  need  to  

a lloca te  resources . 

Q Okay.  And by the  way, what involvem ent d id  you  have  in  

deve lop ing  th is  dashboard? 

A Myse lf and  som e IT fo lks , as  well as  one  of m y nurs ing  

d irectors , they took our clin ica l b ra in  and  put it in to  a  com puter thought 

process .  And I he lped  deve lop  th is  in  2014 when we changed  over from  

a  d iffe ren t e lectron ic hea lth  record  to  the  curren t e lectron ic hea lth  record  

tha t we  have  now in  order to  im prove  pa tien t s a fe ty, so  we  d idn ' t m iss  

anyth ing .  It actua lly won a  Pa tien t Safe ty Award  for HCA in  2014. 

Q Okay.  Now, I'm  going  to  ta lk about or ask you  to  ta lk abou t 

som e of these  num bers .  But fa ir to  say these  num bers  and  these  co lors  

change? 
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A Yes .  So  -- 

Q And th is  is  jus t a  snapshot of one  g iven  poin t in  tim e . 

A That's  co rrect. 

Q Okay.  Well, s ta rting  with  th is .  And  you  probab ly can ' t see  it, 

bu t it says  "Door to  Gree t" a t the  top .  What does  th is  m ean? 

A So  we have  a  goa l with  a ll o f our em ergency departm ents  

here  in  Nevada  to  g ree t pa tien ts , which  m eans  the  tim e  tha t they se t foo t 

in  our em ergency departm ent to  the  tim e  they ge t s een  by an  em ergency 

provider in  les s  than  ten  m inutes .  And  tha t's  the  dashboard  showing  

tha t and  kind  of what our re su lts  a re .   

So  on  the  bo ttom  righ t o f tha t co lum n, where  it says  86, tha t's  the  

num ber o f -- tha t's  the  num ber of pa tien ts  tha t a re  cu rren tly in  the  

em ergency departm ent.  So  quite  a  few fo lks  in  the  em ergency 

departm ent du ring  tha t po in t in  tim e .  And then , zero  to  -- I be lieve  it' s  

s ix m inutes  or seven  m inute s .  And  then  the  next one  is  seven  to  ten , I 

be lieve .  And the  o ther one  is  11-p lus .   

So  tha t te lls  us  tha t o f those  86 pa tien ts , tha t we 've  gree ted  35 of 

them  with in  les s  than  7 m inutes .  And then  the  ye llow, because , you  

know, ye llow is  close  to  red .  We want to  m ake  sure  we  avo id  tha t.  

Tha t's  why tha t s tyle  is  tha t -- is  there .  And then , 29 pa tien ts  were  

gree ted  a fte r 11 m inutes .  And I'd  like  to  say tha t, I m ean , it doesn ' t show 

you  kind  of -- 

Q The  ave rage? 

A -- how we  perfo rm  on  average .  On average , a ll o f our 

em ergency departm ents  in  Las  Vegas  see  pa tien ts  in  less  than  ten  
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m inutes . 

Q And how m any, aga in , phys icians  do  you  have  a t any g iven  

tim e? 

A At -- you  know, when  it' s  -- when  it' s  the  bus ies t four o r five  

phys icians  and  three  nurse  practitioners  or PAs . 

Q Okay.  And is  there  som ebody in  a  -- there 's , like , an  

em ergency room  bay, I guess .  Som etim es  people  com e in  by 

am bulance , righ t? 

A Yes . 

Q Is  there  anybody a t the  bay to  rece ive  the  gurney from  the  

am bulance? 

A Yeah .  And a ll o f m y hospita ls  here  in  Las  Vegas , we  have  

phys icians  tha t a re  s ta tioned  a t the  EMS bay.  It will -- if we  ta lk about 

Sunrise , Sunrise  sees  about 25 percent o f the  m arke t share  of a ll 

am bulance  tra ffic in  the  va lley.  And the  reason  why we were  ab le  to  -- 

Q And I'm  sorry.  You m ay be  go ing  a  little  too  fas t fo r m e. 

A Sure .  Sure . 

Q How m uch? 

A Twenty-five  pe rcent o f a ll am bulance  de liverie s  in  the  va lley 

per day.  So  it' s  qu ite  a  b it.  So  tha t's  why I sa id  we  see  about 150 

am bulances  a  day.  And you 've  go t 150 am bulances  a  day, and  Dr. 

Prim erano  has  crea ted  a  rea lly good  process  to  where  we  have  ro ta ting  

phys icians  a t the  am bulance  bay a t a ll tim es . 

Q Okay.  And so  can  you  te ll us  what' s  go ing  on  to  the  righ t 

over he re , tha t's  s till a t the  top? 
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A Yes , so  the  one  with  the  bo ttom , you  know, the  red  ten  on  

the  le ft, tha t, tha t kind  of shows us , you  know --  

Q This  here  or there? 

A It' s  on  -- yeah , where  you  ju s t po in ted , yup . 

Q Okay. 

A So  tha t kind  of shows us  kind  of where  our opportun ities  o r 

our log  jam s  a re  in  the  depa rtm ent.  It a lso  flashes  if som ebody in  our 

departm ent has  critica l lab  va lues , so  we  can  address  those  critica l lab  

va lues , and  so  tha t what tha t red  ten  is .  So  there 's  ten  people  curren tly 

in  the  em ergency departm ent during  tha t tim e  tha t have  critica l lab  

va lues .   

And then  it goes  th rough, you  know, CT scans , rad io logy orders , so  

le t' s  jus t say you  -- tha t CT scan  order went up  to  15 or 20, tha t g ives  us  

the  ab ility to  iden tify tha t we  have  opportun ity to  e ither open  up  another 

scanner, to  ca ll in  a  new tech , to  ge t resources  over to  rad io logy du ring  

tha t tim e , and  the  sam e th ing  with  the  labs , e tce te ra , in  tha t, in  tha t -- in  

tha t continuum .  It jus t -- it he lps  us  be  m ore  e fficien t. 

Q Okay.  And what a re  the  d iffe ren t ca tegories  he re , because  I 

see  u ltrasound? 

A Yup. 

Q And I actua lly can ' t read  the  -- I see  labs  a re  -- 

A Yeah , so  tha t's  lab  orders , and  I be lieve  the  next one 's  

rad io logy orde rs .  RT orders , tha t's  resp ira tory therapy orders .  CT orders  

is  the  12.  Is  tha t EKG?  Yeah .  So  the  EKG, the  reason  why tha t's  h igh  is  

our EKG m achine  doesn ' t in te rface  with  th is , it jus t shows the  num ber of 
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EKG's  tha t we 've  done  s ince  m idn ight.  Ultrasound orders , and  I can ' t 

see  wha t tha t one  on  the  bo ttom  righ t is .  And then  urina lys is .  I m ean , 

u rina lys is  is  som eth ing  tha t's , you  know, im portan t d river of the  

e fficiencies  in  the  em ergency departm ent.  So  it jus t kind  of shows us  

what's  pending  and  what needs  to  be  -- where  we  need  to  pu t resources  

in  the  ED. 

Q Okay.  Anyth ing  on  the  rem ainder on  the  top  the re?  I see  

reg is tra tion . 

A Yeah , a  lo t o f tha t is  jus t adm inis tra tive , adm inis tra tive  tiles , 

so  th is , th is  is  m ean t to  be  used  by a ll parties  in  the  em ergency 

departm ent, you  know, so  tha t's  why you  see  reg is tra tion  there , e tce te ra . 

Q Okay.  And what e lse  do  you  use  down here  as  an  overview 

for pa tien t sa fe ty or --  

A Yup. 

Q -- pa tien t dura tion? 

A So  we track num ber of adm itted  pa tien ts  in  the  em ergency 

departm ent, and  those  a re  pa tien ts  --  

Q Right here? 

A Yeah , Right there , because  those  a re  pa tien ts  tha t have  m et 

the  d ispos ition  of be ing  adm itted  to  the  hospita l bu t a re  waiting  for a  bed  

ups ta irs .  In  Las  Vegas , you  know, we  have  a  trem endous  ER 

overcrowding  due  to  our popula tion  and  lim ited  resources , so  we  track 

tha t so  we  know tha t 29 of the  pa tien ts  tha t a re  curren tly in  the  

em ergency departm ent, 29 of 86 a re  adm itted  to  the  floor, so  crea tive ly, 

we  can  com e up  with  ways  to  take  care  of the  pa tien ts  tha t a re  no t 
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adm itted , because  those  a re  usua lly your next s ickes t pa tien ts , a re  the  

ones  tha t you  don ' t know about, and  you  haven ' t been  ab le  to  process  

them . 

Q Okay.  Anyth ing  e lse  on  the  rem ainder of th is  chart? 

A Yeah , we  aggress ive ly track d ischarge  length  of s tay, so  the  

am ount of tim e  a  pa tien t --  

Q And which  one  is  tha t? 

A That's  go ing  to  be  righ t above  the  136, in  the   m iddle . 

Q Okay.  Up here?  Oh . 

A Yeah . 

Q And tha t' s  a  tim e  num ber, I m ean , I can  see  it' s  -- sa id  one  -- I 

don ' t know if it' s  one  m inute  and  54 seconds , o r one  hour and  54 

m inutes? 

A I wish  it was  one  m inute  and  54 seconds .  It' s  one  hour and  

54 m inutes , and  the  reason  why we track th is  num ber, the  d ischarge  

length  of s tay as  we ll as  what we  ca ll the  low acuity length  of s tay is  the  

m ore  e fficien tly we  can  see  pa tien ts  tha t a re  no t critica lly ill, it crea tes  

m ore  capacity in  the  em ergency departm ent.  So  if we 're  m ore  e fficien t 

ge tting  those  fo lks  ou t tha t need  to  go  hom e in  a  m ore  rap id  fash ion , 

then  it crea tes  m ore  space  fo r us  to  take  care  of the  m ore  critica lly ill 

pa tien ts . 

Q Okay.   And what e lse? 

A And then  in  the  bo ttom  is  jus t kind  o f the  pa tien t num bers  

by, I guess  you  wou ld  ca ll it pod , you  know, s ince , you  know, Sunrise  

Hospita l' s  abou t the  s ize  of two footba ll fie lds , so  it jus t le ts  us  know 
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where  the  pa tien ts  a re  a t. 

Q So  th is  is  the  num ber of pa tien ts  you  have  in  each  pod? 

A Yes . 

Q Okay.  So  I -- and  I th ink you  sa id  th is  is  p re tty m uch vis ib le  

no  m atte r where  you  a re? 

A It is . 

Q Throughout the  ER? 

A It is .  And  I th ink the  m os t im portan t th ing  on  the  pods  is  we   

-- in  Las  Vegas , we  have  a  pre tty d isas trous  m en ta l hea lth  is sue  here  and  

we 've  go t a  la rge  behaviora l hea lth  wh ich  is  -- which  is  m enta l hea lth  

em ergencies , and  we 're  ab le  to  see  how m any m enta l hea lth  

em ergencies  we  have  in  the  ED a t a  g iven . 

Q Is  tha t the  psychia tric ward? 

A Yes .  It' s  a  p lace  where  we  m edica lly clear them .  If they're  a  

danger to  se lf o r o thers , we  m edica lly clear them , and  then  they, 

hopefu lly over tim e , go  to  a  psych  -- acu te  psychia tric facility. 

Q And, I m ean , I no ticed  we ta lked  about how long  people  a re  

here  and  wanting , you  know, th ink o f low acuity, you  know, to  trea t 

them , and  I th ink tha t's  1:54, o r one  hour, 54 m inutes .  How would  a  

person  in  the  psych ia tric ward  com pare  to  tha t kind  of dura tion? 

A Yeah .  They typ ica lly a re  in  our em ergency departm ent for up  

to  two to  four days  before  they find  a  facility tha t will accept them , jus t 

because  there 's  no t tha t m any facilities  here  in  Las  Vegas , and  there 's  a  

h igh  num ber of un insured  o r unde rinsured  psychia tric em ergencies . 

Q Okay.  Thank you  fo r tha t, Doctor.  Anyth ing  e lse  you  want to  
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po in t ou t before  I take  it down? 

A No, I th ink th is  was  probably 9:00 in  the  m orning , so  tha t 136 

is  the  num ber o f pa tien ts  we  have  seen  s ince  m idnight, and  as  Dr. 

Prim erano  will a ttes t, we  kind  of look a t tha t jus t to  kind  of see  wha t the  

day looks  like .  It usua lly grows  pre tty fas t. 

Q During  the  day? 

A Yup.   

Q Now I take  it som e of the  re sources  tha t we  jus t saw -- well, 

le t m e  ju s t ask you; how do  you  ge t support from  Team Hea lth  regard ing  

som e of these  is sues  and  the  qua lity of ca re? 

A Yeah , it --  

MR. ROBERTS:  Objection .  Re levance . 

THE COURT:  And your response , p lease? 

MR. AHMAD:  Well, I m ean , I suppose  I don ' t need  to  go  in to  

it if they' re  no t go ing  to  be  ta lking  abou t Team Health .  If they're  no t, I 

won ' t go  in to  it, bu t if they a re , I obvious ly want to  ta lk about what they 

do . 

THE COURT:  Do you  -- a re  you  going  to  go  there? 

MR. ROBERTS:  Obvious ly, everyone ' s  a lready ta lked  abou t 

Team Health , Your Honor.  

THE COURT:  All righ t.  So  overru led . 

BY MR. AHMAD:   

Q Go ahead . 

A It' s  -- so  as  you  could  see  what tha t -- w ith  tha t dashboard , 

it' s  a ll about process , im provem en t, and  flow.  Team Health  g ives  us  
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support in  bes t p ractices  in  o rder to  kind  of reach  those  goa ls  o f the  

hosp ita l, im prove  the  qua lity and  the  flow of the  pa tien t th rough the  

em ergency departm ent.  One  of the  th ings  tha t we  use  especia lly in  a  

very busy, very com plex em ergency departm ent is  a  software  ca lled  

Cognition , and  tha t Cognition  software  looks  a t the  a rriva l pa tte rn  and  

the  leve l o f acu ity o r how s ick the  pa tien ts  a re  on  a  g iven  day of the  

week, g iven  hour, g iven  m onth , and  we  look a t pa tte rns , and  we  try to  

m atch  ou r, wha t we  ca ll our dem and to  capacity m ode l, based  not on ly 

on  num ber of pa tien ts  tha t we 're  go ing  to  be  see ing  per hour, bu t the  

com plexity of those  pa tien ts , and  tha t's  som eth ing  tha t we ' re  ab le  to  

look a t on  a  -- on  a  som ewhat weekly to  m onth ly leve l. 

Q And how do  you  fee l tha t the  leve l o f pa tience  care , and  I' ll 

jus t ask about Frem ont, s ince  you 've , you  know, you  were  there  I th ink 

s ince  2011 a s  a  m edica l d irector? 

A Yes . 

Q How do  you  th ink the  m edica l ca re  -- how m uch has  it 

im proved  s ince , say 2015 o r 2016? 

A Well, we  have  a  lo t m ore  re sources  ava ilab le  to  us , you  

know, th ings  like  tha t Cognition , you  know, fo lks  tha t a re  indus try 

leaders  on  how to  se t up  and  s tand  up  a  low acuity a rea  your hosp ita l, 

indus try leade rs  on  im proving  STEMI, s troke , traum a care .  J us t an  

exam ple , we  use  a  webs ite  ca lled  Zenith , tha t's  kind  of like  our 

com m unica tion  too l, and  there 's  over 300,000 hours  of what we  ca ll 

CME, Continuous  Medica l Educa tion  in  there , to  th ings  as , you  know, 

like , like  traum a, m ass  casua lty, incident p repa redness , e t ce te ra . 
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Q And who provides  a ll tha t? 

A Team Health  does . 

Q Las t ques tion  I have  for you , you  know, we  ta lked  about 

som e facilities  like  Sunrise , can  you  te ll us  abou t som e  of the  o ther 

facilities  here  in  Las  Vegas  --  

A Sure . 

Q -- tha t a re  a  part o f Frem ont Em ergency Services? 

A Yeah , so  Mounta inview Hosp ita l is  part o f Frem ont 

Em ergency Services .  Tha t's  actua lly where  our gradua te  m edica l 

educa tion  is .  You know, th ree-p lus  yea rs  ago  we  s ta rted  an  em ergency 

m edicine  tra in ing  p rogram  there  which  is  -- I m ean , a s  I to ld  you  be fore , 

you  know, we  jus t continue  to  ge t bus ie r and  bus ie r here  in  Vegas , so  

we 're  now up  to  11 res idents  per year, and  som e of them  actua lly work 

for us  now.  They see  anywhere  be tween  70 to  80,000 vis its  per year, a ll 

age  groups , a round  the  va lley.   

Then  you  have  Sou thern  Hills  Hospita l which  is  kind  of up  in  the  

Sum m erlin  a rea .  They see  be tween  40 and  45,000 vis its  per year, and  

tha t's  where  we  he lp  with  gradua te  m edica l educa tion  and  neuro logy 

res idents , fam ily practice  res iden ts , trans itiona l res idents .  And we 've  

ta lked  about Sunrise , bu t Sunrise  sees  about 120,000 vis its  per year, 

adult on ly, leve l two traum a  cente r, bu rn  cen te r.   

And then  the  o ther s ites  a re  what we  ca ll our frees tanding  

em ergency departm ents  wh ich  is  ER a t the  Lakes , ER Alian te , ER a t Sky 

Canyon, and  ER a t the  South  Las  Vegas  Boulevard . 

Q Okay.  And you  m entioned  Mounta inview? 
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A Yes , Mounta inview. 

Q Okay.  And what about for Ruby Cres t?  What a re  som e of the  

facilities  up  the re? 

A Well, it' s  in  Elko , Nevada , Elko  County, so  there '  on ly one  

hospita l; it' s  Northeas te rn  Nevada  Reg iona l Hospita l.  It' s  p re tty -- a rea 's  

p re tty rem ote .  It' s  about a  little  over a  four-hour drive  from  both  Sa lt 

Lake  City and  Reno , Nevada .  A lo t o f the  pa tien ts  tha t need  to  be  

transferred  out there  for a  h igher leve l o f acu ity actua lly have  to  go  by 

fixed  wing  or a irp lane , so  it' s  a  p re tty rura l s ite . 

Q Is  it the  m ajor facility for ER in  Elko? 

A It' s  the  on ly facility for ER in  Elko . 

Q Okay.  Thank you , Doctor. 

MR. AHMAD:  I' ll pa ss  the  witness . 

THE COURT:  Okay.  Cross  exam ina tion . 

MR. ROBERTS:  Thank you , Your Honor.   

CROSS-EXAMINATION 

BY MR. ROBERTS:   

Q You jus t lis ted  a  num ber of departm en ts  tha t were  s ta ffed  by 

Team Health  in  Las  Vegas? 

A Yes , s ir. 

Q Were  you  here  in  vo ir d ire  when  your counse l, I was  ta lking  

to  the  ju ry about s ta ffing  contracts  a t Dignity Hea lth , including  S iena  

Cam pus , San  Martin , and  Rose  de  Lim a? 

A Yes , we  used  to  have  those  contracts . 

Q Okay.  And you  no  longer have  those  contracts ; is  tha t 
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correct? 

A That's  co rrect.  We no  longe r have  those . 

Q And why is  tha t? 

A You know, it' s  part o f our indus try.  Things  change .  

Som etim es , hosp ita l adm inis tra tion  wants  to  go  in  a  d iffe ren t d irection , 

and  you  know, it' s  no t uncom m on fo r contracts  to  take  p lace . 

MR. AHMAD:  J udge , I' ll ob ject.  I m ean , I don ' t m ind  h is  

answer, bu t I' ll ob ject to  the  re levance  of th is  in  te rm s  of the  -- any type  

of contract negotia tions  of hosp ita ls . 

MR. ROBERTS:  I' ll m ove  on , Your Honor.  

THE COURT:  All righ t.  So  ob jection 's  sus ta ined . 

BY MR. ROBERTS:   

Q Are  you  fam ilia r with  a  gentlem an by the  nam e of Ken t 

Bris tow? 

A I've  heard  h is  nam e  before .  I don ' t -- I'm  not sure  exactly 

what he  does . 

Q Is  he  a  part o f the  Team Health  organiza tion? 

A I be lieve  so . 

Q Do you  know if he 's  above  you  in  the  h ie ra rchy of the  

com pany? 

A I don ' t be lieve  he 's  a  phys ician . 

Q Do you  know whether Mr. Bris tow has  previous ly tes tified  

tha t the  em ergency room  phys icians  em ployed  by Team Health  a re  

typ ica lly independent contractors? 

MR. AHMAD:  Your Honor, I'm  going  to  ob ject.  He  can ' t 
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rea lly com m ent on  what ano ther witness  sa id . 

THE COURT:  Overru led . 

THE WITNESS:  Could  you  repea t tha t ques tion? 

BY MR. ROBERTS:   

Q Yes .  You have  any knowledge  of whether he 's  p revious ly 

tes tified  under oa th  tha t em ergency room  phys icians  em ployed  by 

Team Health  a re  independen t contracto rs? 

MR. AHMAD:  And J udge , I will a lso  ob ject to  the  re levance  

because  we 're  ta lking  about Frem ont, Ruby Cres t, and  Team  Phys icians , 

and  particu la rly tes tim ony and  trying  to  im peach  with  tha t tes tim ony 

isn ' t re levant. 

THE COURT:  Overru led . 

MR. ROBERTS:  Counse l ca lled  ou t --  

THE COURT:  Overru led . 

MR. ROBERTS:  Thank you , Your Honor.   

THE WITNESS:  I'm  not aware . 

BY MR. ROBERTS:   

Q Okay.  Do you  th ink it would  be  reasonable  for us  to  re ly on  

h is  tes tim ony under oa th  in  regard  to  tha t re la tionsh ip? 

A I can ' t answer tha t. 

Q Let m e ask you  a  little  b it about som e of the  th ings  you  were  

te lling  the  ju ry about.  You m entioned  saving  lives , heart a ttacks , 

gunshots , d rownings , ca r crashes , fire s? 

A Yes . 

Q Now when you  sa id  you 've  looked  a t som e of these  cla im s  
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tha t a re  before  the  ju ry, righ t? 

A J us t the  num bers . 

Q Right.  And is  the  ju ry go ing  to  be  ab le  to  te ll by looking  a t 

those  num bers  which  one  is  a  gunshot, which  one  is  a  cra sh , which  one  

saved  som eone 's  life , and  which  one  d idn ' t? 

A No, it jus t shows the  CPT code . 

Q Let m e ask you  a  hypothe tica l.  Som eone  com es  in to  the  

em ergency room  departm ent with  a  gunshot wound.  They a re  triaged  

by the  nurse , the  em ergency doctor sees  them , says  he  needs  surgery, 

le t' s  adm it h im  and  ge t h im  up  to  the  surgeon . 

A Yes . 

Q Is  tha t a  p laus ib le  s cenario? 

A Yes , it can  be . 

Q And would  tha t be  coded  as  a  99285? 

A Yes . 

Q And would  tha t b ill fo r 99285 include  the  charges  of the  

surgeon? 

A No. 

Q The  anes thes io logis t? 

A No. 

Q The  facility? 

A No. 

Q I'm  not go ing  to  ask to  pu t it up  aga in , bu t I be lieve  tha t was  

dem ons tra tive  m arked  Tria l Exhib it 508 tha t was  up  here , the  flow chart? 

A Yes . 
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Q And you  to ld  the  ju ry tha t tha t dem ons tra tive  was  of a  

software  program  tha t you  deve loped; is  tha t co rrect? 

A I he lped  deve lop  it, yes . 

Q With  IT--  

A Yes . 

Q -- engineers  --  

A Uh-huh. 

Q -- software  guys? 

A Yeah .  People  tha t unders tand  com pute rs , yes . 

Q And you 've  te s tified  you  d id  tha t in  2014, correct? 

A Yes . 

Q So  it'd  be  fa ir to  say tha t you  deve loped  tha t flow chart and  

tha t p rocedure , you  spent a ll tha t tim e  going  through the  ju ry with , 

before  Team Health  had  anyth ing  to  do  with  Frem ont? 

A It was  -- it was  deve loped  a t 2014, bu t I can  a tte s t tha t it ha s  

evolved , and  it continues  to  evolve , a lm os t on  a  m onth ly bas is . 

Q But it was  deve loped  by you  before  Team Health  bought 

Frem ont, correct? 

A Yes . 

Q And you  d idn ' t need  Frem ont to  com e up  with  tha t idea , 

correct? 

A No, it was  --  

Q I'm  sorry.  You  d idn ' t need  Team Health  to  com e up  with  tha t; 

you  cam e up  with  it yourse lf? 

A It was  co llabora tive  with  the  nurs ing  d irector and  o the rs  tha t 
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cam e up  with  it. 

Q What is  the  curren t fu ll nam e of the  en tity tha t we 've  jus t 

been  ta lking  about as  Frem ont Em ergency Services? 

A Frem ont Em ergency Services , and  I be lieve  it now s ta tes  m y 

las t nam e. 

Q And are  you  the  pre s ident, d irector, and  secre ta ry tha t 

Frem ont Em ergency Services  share? 

A No. 

Q Have  you  ever looked  a t the  secre ta ry of s ta te  webs ite  and  

see  who the  reg is te red  pres ident o f tha t com pany is? 

A I have  not. 

MR. AHMAD:  Your Honor, I th ink there ' s  a  lim ine  on  

corpora te  s tructure  here , and  I can ' t te ll where  we 're  go ing , so  I' ll ob ject. 

THE COURT:  Objection  sus ta ined . 

BY MR. ROBERTS:   

Q You m entioned  tha t there  were  over 12 but there  were  qu ite  

a  num ber of charges  in  the  cla im s  tha t a re  be ing  subm itted  to  the  ju ry 

tha t you  worked  on , righ t? 

A Yes . 

Q Do you  know how m uch you  b illed  for each  of those  

charges? 

A I be lieve  it was  on  there , bu t I can ' t rem em ber. 

Q Okay.  Do you  rem em ber when  I took your depos ition  under 

oa th  back in  May of 2021? 

A Yes . 
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Q At tha t tim e , d id  you  know how m uch had  been  b illed  for any 

of the  se rvices  tha t you  had  perform ed tha t's  on  tha t chart? 

A No. 

Q At tha t tim e , d id  you  know how m uch United  Health  Care  or 

any of the  o the r defendants  tha t a re  over here  tha t I repre sen t had  pa id  

on  those , for those  se rvices? 

A No. 

Q Did  you  have  any opin ion  about whether the  am ount we  pa id  

was  reasonab le? 

A At during  the  tim e  of our depos ition? 

Q Yes . 

A I want to  say I've  learned  qu ite  a  b it over the  la s t couple  of 

m onths , bu t a t tha t tim e , no . 

Q At tha t tim e , no .  And tha t was  two  years  a fte r the  lawsuit 

was  filed , righ t? 

A Yes . 

Q And your nam e was  on  the  com pany both  -- were  you  even  

asked  whether or no t you  thought th is  lawsuit should  be  filed  before  it 

was  filed? 

A No. 

MR. ROBERTS:  Thank you , Your Honor.  Tha t's  a ll I have . 

THE COURT:  Redirect? 

REDIRECT EXAMINATION 

BY MR. AHMAD:   

Q Well, Dr. Sche rr, you  were  jus t asked  if you  agreed  with  th is  
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lawsuit when  it was  filed ; how about now? 

A Hundred  percent, I agree . 

Q Has  the  qua lity of care , including  the  dashboard , im proved  

s ince  the  tim e  of Team Health? 

A Yes . 

MR. AHMAD:  Tha t' s  a ll I have , Your Honor.  

THE COURT:  Okay.  Any recross? 

MR. ROBERTS:  Noth ing  further, Your Honor.  

THE COURT:  All righ t.  Does  the  ju ry have  any ques tions  

from  Dr. Scherr?  If so , th is  would  be  your chance .  If anybody has  a  

ques tion , g ive  m e a  h igh  s ign .  Ms . Landau , you 're  writing ; is  it a  

ques tion? 

J UROR LANDAU:  Oh, no , it' s  no t a  ques tion . 

THE COURT:  Good enough.  All righ t.  So  m ay we excuse  

the  witness? 

MR. AHMAD:  Yes , Your Honor.  

THE COURT:  You m ay s tep  down .  And Pla in tiff, p lea se  ca ll 

your next witness . 

MR. MCMANIS:  Yes , Your Honor.  We ca ll Mr. Scott Ziem er. 

MR. BLALACK:  Your Honor, I thought we  were  p laying  the  

video  deps . 

MR. MCMANIS:  The  video ' s  no t ready ye t because  we  jus t 

go t you  a ll' s  ob jections  th is  m orning .  Sorry. 

MR. BLALACK:  Your Honor, I'm  going  to  need  a  few m inutes  

to  ge t Mr. Ziem er from  across  the  s tree t. 
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THE COURT:  Le t's  take  a  very short recess , and  you  m ay 

s tep  ou t to  m ake  a  ca ll. 

During  the  recess , don ' t ta lk with  each  o ther, anyone  e lse , on  

any subject connected  with  the  tria l.  Don ' t read , watch , o r lis ten  to  any 

report, o ffe r com m entary on  the  tria l, don ' t d iscuss  th is  case  with  anyone  

connected  to  it, by any m ed ium  of in fo rm ation , including  without 

lim ita tion  newspapers , te levis ion , rad io , in te rne t, ce llphones , o r texting .   

Don ' t conduct any research  on  your own re la ting  to  the  case .  

Don ' t consult d ictionaries , use  the  in te rne t, o r u se  re fe rence  m ateria ls .  

Don ' t pos t on  socia l m edia  with  regard  to  the  tria l.  Don ' t ta lk, text, 

Tweet, Google , o r conduct any o ther type  of book or com puter research  

with  regard  to  any issue , pa rty, witness , o r a tto rney involved  in  th is  case .   

Most im portan tly, do  not form  or express  any opin ion  on  any 

subject connected  with  the  tria l un til the  ju ry de libe ra tes .  It' s  2:11.  Le t's  

try to  be  back a t 2:25.  Thanks , everybody. 

THE MARSHAL:  All rise . 

[J ury ou t a t 2:11 p .m .] 

[Outs ide  the  presence  of the  ju ry] 

THE COURT:  All righ t.  The  room  is  clear.  Pla in tiff, do  you  

have  anyth ing  for the  record? 

MR. AHMAD:  Noth ing , Your Honor.  

THE COURT:  Okay.  And Defendant, anyth ing  for the  record? 

MR. BLALACK:  No, Your Honor, and  I've  ca lled  ove r to  have  

h im  brought over.   

THE COURT:  Very good. 
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MR. BLALACK:  Maybe  Mr. Roberts  does . 

THE COURT:  Mr. Roberts? 

MR. ROBERTS:  I ju s t wanted  to  say, Your Honor, tha t I 

unders tand  tha t you 're  -- what your pre lim inary ru ling  was  on  corpora te  

s tructure , bu t we 've  obvious ly gone  through th is  whole  tria l and  we 've  

ta lked  about the  fact tha t Team Health  owns  Frem ont, tha t Blacks tone  

owns  Team Health , and  we  got in to  tha t, and  Mr. -- Dr. Scherr is  lis ted  as  

the  pres ident o f Frem ont on  the  Secre ta ry of S ta te  webs ite , and  the  fact 

tha t the  -- a  witness  is  on  the  s tand , and  I can ' t even  ask h im  whether 

he 's  an  officer.   

I unders tand  he  apparen tly doesn ' t know, bu t I be lieve  the  

Court sus ta ined  m y objection , and  it seem s tha t if a  witnes s  is  on  the  

s tand  and  tes tifies  on  beha lf o f the  com pany, tes tifying  tha t he 's  a  

m edica l d irector is  re levant to  the  -- fo r the  ju ry to  know tha t he 's  a lso  an  

officer and  a  d irecto r o f tha t o rganiza tion . 

THE COURT:  All righ t. 

MR. AHMAD:  Two th ings , Your Honor.  This  goes  in to  the  

corpora te  practice  o f m edicine , bu t having  sa id  tha t, be fore  I could  

ob ject, he  actua lly answered  tha t he  d idn ' t know.  So  the  answer cam e 

out. 

THE COURT:  Good enough.  Have  a  good  break eve rybody. 

MR. BLALACK:  Thank you , Your Honor.  

[Recess  taken  from  2:12 p .m . to  2:24 p .m .] 

THE COURT:  Thanks , everyone .  Please , everyone , be  

sea ted .  Are  we  ready?  
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MR. ZAVITSANOS:  Yeah , we 're  ready.  

THE COURT:  Okay.  

MR. ROBERTS:  Yes , Your Honor.  We 're  ready.   

THE COURT:  Le t's  b ring  in  Mr. Ziem er, p lease .  Why don ' t 

you  jus t have  a  sea t un til I ca ll you , s ir?   

[Pause] 

THE MARSHAL:  All rise  for the  ju ry.   

[J ury in  a t 2:26 p .m .] 

THE COURT:  Thank you .  Please  be  sea ted .  Pla in tiff, your 

next witness , p lease .  

MR. MCMANIS:  Your Honor, the  Pla in tiffs  ca ll Mr. Sco tt 

Ziem er.   

THE MARSHAL:  S ir, watch  your s tep , p lease .  S tep  up  to  the  

s tand .   

THE CLERK:  Please  ra ise  your righ t hand .   

SCOTT ZIEMER, PLAINTIFFS '  WITNESS, SWORN 

THE CLERK:  If you  could , p lease  s ta te  and  spe ll your firs t 

and  las t nam e for the  record .  

THE WITNESS:  Sco tt Ziem er, S-C-O-T-T, Z-I-E-M-E-R.  

THE CLERK:  Thank you .  Have  a  sea t.  

THE WITNESS:  Thank you .  

THE COURT:  Go ahead , p lease .  

MR. MCMANIS:  May I p roceed , Your Honor?  

THE COURT:  Please .  

DIRECT EXAMINATION 
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BY MR. MCMANIS: 

Q Good afte rnoon , Mr. Ziem er.  How are  you  today?  

A I'm  well.  How are  you?  

Q Doing  we ll.  My nam e is  J a son  McManis .  You and  I have  not 

m et befo re , have  we?  

A No, I don ' t be lieve  so .  

Q Okay.  And I unders tand  from  your counse l tha t you  a re  the  

person  in  th is  case  who is  go ing  to  te ll UMR's  s tory; is  tha t righ t?  

A I am  an  em ployee  o f UMR, yes .  

Q Okay.  And you 're  the  on ly witnes s  who is  go ing  to  tes tify on  

beha lf o f UMR?  

MR. GORDON:  Objection , Your Honor.   

THE COURT:  Grounds?  

MR. GORDON:  He 's  a  witness .  He 's  no t an  a tto rney.  He 's  

no t a  lawyer.  I unders tand  he  is  one  of the  witnesses  for our case .  

THE COURT:  Well, I th ink it' s  -- is  it jus t foundationa l?  

MR. MCMANIS:  It' s  jus t foundationa l, Your Honor.  

THE COURT:  Then  I' ll overru le  it.  

THE WITNESS:  I'm  sorry.  What's  your ques tion?  

BY MR. MCMANIS: 

Q Well, I' ll jus t a sk, do  you  know whether there  a re  any o ther 

witnesses  who are  go ing  to  be  tes tifying  on  beha lf o f UMR in  th is  case?  

A I am  not aware .  

Q You are  the  Vice  Pres ident o f Cus tom er Solu tions  a t UMR; is  

tha t righ t?  
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A Yeah .  I'm  the  Vice  Pres iden t in  ou r cus tom er so lu tions  a rea .  

I'm  respons ib le  for ancilla ry, our pharm acy, and  our ne twork so lu tions .  

Q Okay.  And ne twork so lu tions , tha t includes  ou t-of-ne twork 

re im bursem ents , co rrect?  

A Correct.  

Q All righ t.  And as  the  Vice  Pres ident, you 're  the  head  of tha t 

departm ent?  

A Correct.  

Q Okay.  You 've  been  in  tha t pos ition  s ince  about 2016?  

A Yes , s ir.  

Q Okay.  

A In  2016, I took on  som e additiona l respons ib ilitie s , I th ink, 

re la ted  to  pha rm acy, and  then  I th ink in  2018, I p robably took on  som e 

additiona l -- o r in  2019, took on  the  ancilla ry so lu tions .   

Q Okay.  Well, fo r the  purpose  of m y ques tions , I'm  jus t go ing  

to  be  asking  you  about the  ou t-of-ne twork re im bursem ents , a ll righ t?  Do  

you  unders tand?  

A I unders tand .  

Q Okay.  Now, UMR is  what's  re fe rred  to  as  a  th ird-party 

adm inis tra tor o r a  TPA; is  tha t righ t?  

A Yeah .  UMR is  a  th ird-party adm inis tra tor, so  what tha t 

m eans  is  tha t our clien ts  a re  em ployer groups , and  they wish  to  se lf-fund  

the ir benefit p lan .  So  what tha t m eans  --  

UNIDENTIFIED SPEAKER:  Are  you  hea ring , Sam  [phonetic]?   

THE COURT:  Okay.  There ' s  som eone  on  the  phone  --  
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UNIDENTIFIED SPEAKER:  Are  you  hea ring , Sam ?  

THE COURT:  Okay.  There ' s  som eone  on  the  phone  who 

needs  to  m ute  them selves .  Who 's  looking  for Sam ?  

UNIDENTIFIED SPEAKER:  I have  audio , bu t no  -- video , bu t 

no  audio .  

THE COURT:  All righ t.  So  you ' ll have  to  m ute  yourse lf, 

because  we  can  hear you  in  the  courtroom .  Thank you . Mr. McManis , 

sorry for tha t.  I know tha t Brynn can  try to  m ute  them .  

MR. MCMANIS:  Thank you , Your Honor.  May I continue?  

THE COURT:  Go ahead , p lease .   

BY MR. MCMANIS: 

Q So  Mr. Ziem er -- and  I can  kind  of walk you  through th is  --  

 MR. GORDON:  Objection , Your Honor.  

THE WITNESS:  Can  I --   

MR. GORDON:  He  was  in  the  m idd le  o f fin ish ing  an  answer.  

THE COURT:  Yeah .  Go ahead . 

MR. GORDON:  Le t h im  fin ish  answering  h is  ques tion  before  

he  goes  on to  the  next one .  

MR. MCMANIS:  I'm  not sure  if h is  answer was  respons ive , 

bu t tha t's  okay.  

THE WITNESS:  So  UMR is  a  th ird-party adm inis tra to r.  I 

th ink you  asked  if we  were  a  th ird -party adm inis tra tor, so  we  a re .  And 

what tha t m eans  is  tha t our clien ts  a re  em ploye r groups  who want to  

se lf-fund  the ir bene fit p lan .  And what s e lf-funding  m eans  is  tha t they a re  

actua lly the  -- the  em ployer is  actua lly the  one  tha t pays  the  cla im s , righ t.  
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When your benefit p lan  pays  ou t 80 pe rcent, it' s  no t an  insurance  

com pany, it' s  actua lly your em ployer tha t's  paying  those  cla im s .  So  

what UMR does  is  we  adm inis te r the  benefits  tha t the  -- tha t tha t 

em ploye r group  provides  to  us .  

BY MR. MCMANIS: 

Q All righ t.  Mr. Ziem er, you  unders tand  how th is  p rocess  

works .  I have  an  opportun ity to  ask you  ques tions  righ t now, righ t?  

A Yes , s ir.  

Q Okay.  And then  when I'm  fin ished  asking  ques tions , your 

counse l, he ' ll have  the  opportun ity to  a sk you  ques tions , a s  well, righ t?  

A Yes , s ir.  

Q Okay.  So  for the  pu rpose  of keeping  th is  on  schedule , 

m aking  sure  tha t we  m ove  quickly, can  we agree  tha t when  I'm  asking  

ques tions , you  answer m y ques tions?  Can  we  agree  on  tha t? 

A Absolu te ly.  I thought I was .  

Q Okay.  And when your counse l has  the  opportun ity to  ask 

you  ques tions , you  can  expla in  and  do  whatever you 'd  like  to  do ; is  tha t 

a ll righ t?  

A Sounds  good.  

Q Okay.  So  as  a  TPA, UMR does  no t actua lly have  any fu lly 

insured  bus iness  where  UMR is  accepting  the  prem ium s and  taking  the  

risk; is  tha t correct?  

A Yes .  We focus  prim arily on  -- we  focus  on  ASO bus iness  or 

se lf-funded  bus ines s .  

Q All righ t.  So  when a  clien t com es  to  you , le t' s  s ay Caesar' s , 
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for exam ple , they com e to  UMR so  tha t UMR can  adm inis te r hea lth  

insurance , where  Caesar's  is  go ing  to  take  the  risk, righ t?  

A Uh-huh. 

Q Is  tha t co rrect?  

A I d idn ' t know there  was  a  -- yes .  We have  cus tom ers  like  

Caesar' s  who will com e to  us  and  want us  to  adm inis te r the ir bene fits . 

Q Okay, because  jus t genera lly, I m ean , Caesar's  is  no t an  

insurance  com pany.  They don ' t have  the  expe rtise  in  paying  cla im s , 

righ t?  

A I would  expect tha t em ploye rs  a re  com ing  to  us  because  they 

want our cla im s  adm inis tra tion , co rrect.  

Q Because  UMR, as  an  insurance  TPA, you  a ll have  the  

expertis e  to  ensure  tha t cla im s  a re  pa id  properly, righ t?  

A We work with  our clien ts  to  iden tify the  benefits  tha t they 

want us  to  adm inis te r.  We work with  them  to  identify how they want 

those  benefits , wha t the ir in ten t is , and  then , yes , we  adm inis te r the ir 

cla im s .  

Q Okay.  And do  you  agree  with  m e  tha t it' s  one  of UMR's  jobs  

to  ensure  tha t cla im s  a re  be ing  co rrectly?  

A It' s  one  our prim ary respons ib ilitie s  is  to  ensure  tha t we 're  

paying  cla im s  accord ing  to  the ir benefit p lan  and  acco rd ing  to  the ir 

in ten t.  

Q Okay.  All righ t.  So  one  of UMR's  jobs  is  to  ensu re  cla im s  a re  

pa id  correctly, righ t?  

A Yes , s ir.  
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Q All righ t.  And tha t includes  cla im s  for em ergency room  

services , correct?  

A Yes , s ir.  

Q Okay.  You unders tand  tha t th is  ca se  re la tes  to  a  d ispute  over 

the  am ount of re im bursem ent for ou t-of-ne twork em ergency room  

services , righ t?  

A That's  m y unde rs tanding .  

Q Okay.  And for those  ou t-of-ne twork em ergency room  

services , when  UMR is  acting  as  a  TPA, you 're  adm in is tra ting  a  cla im  on  

beha lf o f one  of your ASO clien ts , UMR takes  a  fee  off the  savings  tha t it 

ach ieves  for its  ASO cla im s ; is  tha t righ t?  

MR. GORDON:  Objection , Your Honor.  

THE COURT:  Grounds , p lease?  

MR. GORDON:  Foundation .  

THE COURT:  Okay.  Can  you  lay a  little  b it o f additiona l 

foundation? 

BY MR. MCMANIS: 

Q Mr. Ziem er, you 're  the  Vice  Pres ident o f the  Cus tom er 

Solu tions ; is  tha t righ t?  

A Yes , I am .  

Q Okay.  And in  tha t ro le , you  oversee  the  m ethods  by which  

UMR pays  and  re im burses  ou t-of-ne twork cla im s , including  out-of-

ne twork em ergency room  cla im s , correct?  

A That is  correct.  

Q And you  a re  fam ilia r with  the  ASO clien ts  and  the  
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re la tionsh ips  tha t UMR has  with  its  ASO clien ts , righ t?  

A I'm  -- a t a  h igh  leve l, yes , I'm  aware  of som e of --  

Q You were  des igna ted  to  tes tify -- 

A -- our re la tionsh ips .  

Q I'm  sorry.  

A Yes .  At a  h igh  leve l, yeah , I'm  aware  of our re la tionsh ips ; 

yes .  

Q All righ t.  And you  were  des igna ted  to  tes tify on  beha lf o f 

UMR as  a  corpora te  represen ta tive  in  your depos ition  about those  

re la tionsh ips , righ t?  

A I was  asked  to  tes tify about specific top ics  re la ted  to  m y 

work.  

Q Okay.  You 're  fam ilia r with , genera lly, the  s tructure  of how 

UMR m akes  a  revenue  for p rocess ing  cla im s  on  beha lf o f its  ASO 

clien ts?  

A I'm  aware  of --  

MR. GORDON:  Objection .  Vague .  

THE COURT:  Overru led .  

THE WITNESS:  I am  aware  of how we  charge  our clien ts , 

correct.  

BY MR. MCMANIS: 

Q Okay.  And one  of those  ways  tha t you  charge  your clien ts  is  

by taking  a  fee  on  the  savings  be tween  the  b ill charge  and  whatever 

UMR re im burses  an  ou t-of-ne twork cla im ant, righ t?  

A We have  program s tha t a  clien t can  e lect to  offe r, and  one  of 

001332

001332

00
13

32
001332



 

- 189 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

the  ways  tha t we  charge  for those  prog ram s is  a  percentage  of savings .  

Q Right, and  we ' ll ge t to  those  program s in  jus t a  little  b it, bu t 

righ t now, I jus t want to  focus  on  tha t s avings .  And when we 're  ta lking  

about m aking  a  fee  off the  savings , what we 're  ta lking  about is  the  

d iffe rence  be tween  the  provider's  b ill charge  and  whateve r the  

re im bursem ent ra te  is  tha t UMR pays  to  the  provider, righ t, o r a llows  to  

provider.  

A I'm  sorry, what's  your ques tion?  

Q When we 're  ta lking  about the  fee  --  

A Yeah .  

Q -- when  UMR takes  a  fee  on  the  savings , a ll righ t, the  savings  

in  tha t form ula  is  the  d iffe rence  be tween  the  provider' s  b ill charge  and  

the  a llowed am ount tha t UMR a llows  fo r the  provider?  

A When we charge  a  percentage  of savings  for an  ou t-of-

ne twork program , the  cla im  has  to  be  e lig ib le , righ t, so  it' s  som eth ing  

tha t's  re im bursable  under the  benefit p lan , and  then  if it' s  an  ou t-of-

ne twork cla im , then  we do  charge  based  on  the  charge  tha t the  provider 

subm its  tha t, you  know, providers  can  charge  whatever they want, and  

then  the  a llowable , which  is  under the  benefit p lan .  

Q Okay.  So  is  tha t a  yes?  The  savings  is  the  d iffe rence  

be tween  the  b ill charge  and  the  a llowed am ount?  

A Yes .  

Q Okay, thank you .  Now, when  you 're  do ing  tha t ca lcu la tion  of 

the  savings , the  grea te r the  d iffe rence  be tween  the  b ill charge  and  the  

a llowed am oun t, the  grea te r your fee , as  UMR as  the  ASO?  
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MR. GORDON:  Objection .  Founda tion .  

THE COURT:  Overru led .  

BY MR. MCMANIS: 

Q Is  tha t righ t?  

A The  -- jus t to  re s ta te  your ques tion , the  -- if the  savings  -- if 

we 're  ab le  to  save  our cus tom ers  m ore  than  we  ge t, then  our percentage  

of tha t would  be  grea te r.  

Q Well, m y ques tion  is  jus t a  little  b it d iffe ren t.  So  the  grea te r 

the  am ount of s avings  on  any particu la r cla im , if you 're  taking  a  

percentage  of those  savings , the  g rea te r tha t fee  will be  to  UMR, righ t?  

J us t s im p le  m a th .  

A Yes , you 're  co rrect.  There 's  two ways  tha t -- the re 's  two 

ways , righ t?  Provider -- we  don ' t contro l what a  provider can  charge , bu t 

what we  can  contro l is  what -- o r what clien ts  can  contro l, rea lly, is  what 

they're  go ing  to  a llow under the ir benefit p lan .  

Q Certa in ly -- well, so  I want to  sort o f ask you  about wha t you  

sa id  there .  I th ink you  sa id  what clien ts  can  contro l is  the  am ount tha t's  

a llowed; is  tha t righ t?  

A Right.  Clien ts  -- what a re  clien ts  go ing  to  a llow under the ir 

benefit p lan .  

Q Okay, a ll righ t.  Well, I' ll a sk about tha t in  jus t a  little  b it, bu t 

righ t now, I wan t to  ta lk about the  em ergency room  se rvices .  You 're  

fam ilia r a t a  h igh  leve l with  the  five  CPT codes  for em ergency room  

services  tha t a re  a t is sue?  

A I'm  aware  tha t there  a re  CPT codes  for em ergency se rvices .  

001334

001334

00
13

34
001334



 

- 191 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

I'm  not fam ilia r with  those .  I don ' t write  the  codes .  

Q Okay.  Well, do  you  unders tand  tha t as  you  go  from  the  

99281 down to  the  99285, tha t's  an  increase  in  the  leve l o f severity?  

MR. GORDON:  Objection .  Founda tion .  

MR. MCMANIS:  I'm  jus t asking  if he  unders tands , Your 

Honor.  

THE COURT:  Overru led .  

THE WITNESS:  I'm  aware  tha t with  certa in  codes , righ t, 

there  is  an  increase  in  seve rity.  

BY MR. MCMANIS: 

Q Okay.  And the  ER doctors , the  ER p roviders , the  Pla in tiffs  in  

th is  case , the ir job  is  to  trea t pa tien ts  and  save  lives ; do  you  agree  with  

tha t?  

MR. GORDON:  Objection , Your Honor.  Vague .   

THE COURT:  Overru led .  

THE WITNESS:  I th ink tha t em ergency providers  a re  there  to  

he lp  m em bers , he lp  them  ge t hea lth ie r.  

BY MR. MCMANIS: 

Q They're  there  to  trea t pa tien ts  --  

A Help  save  lives .  

Q -- and  save  lives , righ t?  

A Absolu te ly.  They're  there  to  he lp  people  and  save  lives , yes .  

Q All righ t.  So  a s  be tween  the  ER doctors , whose  job  it is  to  

trea t pa tien ts  and  save  lives , and  UMR, whose  job  it is  to  ensure  cla im s  

a re  pa id  correctly, who do  you  th ink should  be  pa id  m ore  for an  
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em ergency room  vis it fo r a  99285, the  m os t se rious  code?  

A Quite  hones tly, I th ink tha t, you  know, it' s  a  very d ifficu lt 

com parison , righ t?  I th ink tha t in  the  m arke tp lace , you 're  go ing  to , you  

know, the  m arke t w ill bear what it will, bu t if som ebody is  saving  

som ebody's  life , tha t's  an  -- you  know, there 's  no  h igher cos t.  

Q So  is  it your te s tim ony, s ir, to  the  ju ry, tha t there  a re  som e  

circum stances  where  UMR, whose  job  is  to  ensu re  cla im s  a re  pa id  

d irectly, dese rves  to  m ake  m ore  on  a  g iven  em ergency room  vis it than  

the  ER doctors , whose  job  is  to  trea t pa tien ts  and  save  lives?  Is  tha t your 

tes tim ony, s ir?  

A No.  My tes tim ony --  

MR. GORDON:  Objection .  Argum enta tive , m is s ta tes  

tes tim ony.  

THE COURT:  Overru led .  

THE WITNESS:  My tes tim ony is  tha t we  agree  with  our 

em ploye r, with  our cus tom ers , what we 're  go ing  to  charge  for our 

se rvices .  J us t like  the  provider of em ergency services , righ t, they have  -- 

you  know, they can  charge  whatever they want for the ir se rvices .  I'm  

not exactly su re  tha t there  is  a  com parison .  We  don ' t do  the  ana lys is  to  

say, oh , well, we  should  pay -- we  shou ld  m ake  sure  tha t our fees  a re  in  

line .  Do I th ink tha t the  -- in  line  with  what any type  o f m ed ica l p rovider 

would  pay, bu t we  don ' t actua lly contro l what an  em ergency room  

provider actua lly charges .  

BY MR. MCMANIS:   

Q Sir, I'm  not asking  you  about what an  em ergency room  
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charges , okay?  Le t' s  se t cha rges  as ide .  Are  you  with  m e?  

A I unders tand .  

Q Okay.  I'm  jus t ta lking  about the  am ount of m oney tha t is  

pa id  to  e ither UMR, for ensu ring  cla im s  a re  pa id  d irectly --  

A Uh-huh.  

Q -- correctly, excuse  m e, o r the  ER docto rs , whose  job  is  to  

trea t pa tien ts  and  save  lives .  The  am ount of m oney tha t's  pa id  to  them .  

Who do  you  th ink deserves  m ore  for an  em ergency room  vis it on  a  

99285?  

MR. GORDON:  Objection .  Asked  and  answered .  

THE COURT:  Overru led .  

THE WITNESS:  I hones tly don ' t know how to  answer your 

ques tion .   

MR. MCMANIS:  All righ t.  The  --  

THE WITNESS:  A cus tom er is  asking  us  to  adm inis te r the ir 

benefit p lan  and  everyth ing  tha t goes  in to  tha t.  We do  tha t over a  period  

of a  yea r, righ t?  And we agree  on  those  particu la r fees .   

MR. MCMANIS:  S ir, I'm  not asking  about --  

THE WITNESS:  How tha t com pares  to  --  

THE COURT:  Hold  on .  Le t h im  --  

THE WITNESS:  -- one  em ergency room  vis it; I hones tly don ' t 

know.  

MR. MCMANIS:  Okay.  

BY MR. MCMANIS: 

Q I don ' t know.  Is  tha t your answer?  
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A That's  no t m y answer.  

Q Well, le t' s  take  a  look a t how it actua lly works  in  practice , 

okay?  

A Okay.  

Q All righ t.   

MR. MCMANIS:  Miche lle , could  you  pull up  Pla in tiff' s  Exh ib it 

473?  

BY MR. MCMANIS: 

Q All righ t.  Now, Mr. Ziem er, I'm  not go ing  to  ask you  about 

every en try on  th is  spreadshee t.  I know th is  is  a  long  docum ent -- 

A Is  there  som ewhere  -- 

Q -- bu t a t any poin t you  want to  look a t hard  copy, I --  

MR. GORDON:  Hold  on , counse l.  Is  th is  docum ent in  

evidence  a lready?  

MR. MCMANIS:  Yes .  It' s  s tipu la ted  and  your counse l used  it 

a  couple  days  ago .   

MR. GORDON:  All righ t.  My apologies , J udge .  

MR. MCMANIS:  All righ t.   

BY MR. MCMANIS: 

Q Mr. Ziem er, I'm  not go ing  to  walk you  thought it.  This  is  a  

rea lly long  PDF tha t conta ins  a  who le  bunch  of cla im s , bu t what I' ll 

represen t to  you  is  tha t Pla in tiffs '  Exhib it 473 conta ins  a ll o f the  d ispu tes  

cla im s  a t is sue  in  th is  case , including  the  ones  from  UMR, a ll righ t?  

A Uh-huh. 

Q And what I wan t to  do  is  I've  go t a  dem ons tra tive  where  I'm  
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go ing  to  pu ll ou t som e of the  cla im s  so  we  can  actua lly see  them  on  

screen , okay?   

A Is  there  som ewhere  where  I can  -- you  m entioned  tha t there 's  

a  hard  copy som ewhere? 

Q There  a re  hard  copy b inders  behind  you , bu t I th ink th is  one  

m ay s till be  too  hard  to  read .  I'm  going  to  pu ll up  the  dem ons tra tive  on  

the  screen . 

THE WITNESS:  Where  would  I find  tha t? 

MR. MCMANIS:  So  Miche lle , if you  could  flip  over to  the  

PowerPoin t, p lease?  Well, Mr. Ziem er, I'm  abou t to  switch  to  a  d iffe ren t 

docum ent here  tha t you  m ight be  ab le  to  see  a  little  b it be tte r.   

[Pause] 

MR. MCMANIS:  Little  technica l d ifficu lty I th ink but we ' ll ge t 

it up  there  for you . 

THE WITNESS:  Yes , you 're  correct; the  paper copy is  no t 

go ing  to  -- no t go ing  to  work.  

MR. MCMANIS:  All righ t.  Le t's  do  it -- we ' ll do  it the  o ld-

fash ioned  way, a ll righ t.  They teach  you  to  a lways  be  prepared .  Could  I 

switch  to  the  docum ent [ind iscern ib le ] p lease?   

BY MR. MCMANIS: 

Q All righ t.  Is  tha t a  little  b it eas ie r to  read , Mr. Ziem er?  

A Yes , s ir.  Thank you .  

Q Okay.  And so  th is  is  an  excerp t from  tha t la rger PDF tha t I 

jus t pu lled  up  and  what I've  done  here  is  I've  narrowed th is  down, you  

see  tha t it' s  jus t CPT codes  99285? 
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A I see  it' s  99285, yes . 

Q Okay.   And you  see  the  da te s  of s e rvice  here  a re  a ll in  the  

year of 2019? 

A Yes , s ir.  I see  tha t.  

Q All righ t.  And then  do  you  a lso  see  tha t over on  the  fa r righ t 

s ide , you 've  go t the  sam e em ployer and  the  sam e group  num ber?  Do 

you  see  tha t? 

A I see  tha t sam e em ployer.  The  group  num ber is  cu t o ff, bu t it 

looks  like  the  sam e group  num ber, yes . 

Q Okay.  Well, from  what we  can  see , a ll these  group  num bers  

m atch ; do  you  agree  with  tha t? 

A Yes , s ir. 

Q Okay.  Now, the  ASO cus tom er in  th is  excerp t is  Lowe 's  

Com panies , righ t? 

A Yes , tha t' s  the  em ployer nam e, Lowe 's  Com panies . 

Q Okay.  And do  you  happen  to  know if Lowe 's , a s  part o f the ir 

adm inis tra tive  se rvices  agreem en t actua lly has  a  35 percen t savings  fee  

as  opposed  to  a  30 percent o r a  20 percent? 

A I do  not specifica lly know what percentage  of s avings  Lowe 's  

is  be ing  charged  for the ir ou t-of-ne twork program s. 

Q Okay.  Now, 30 percent, is  tha t kind  of an  average  for you  

guys  a t UMR? 

A At UMR we have  a  -- we  have  a  num ber of d iffe ren t 

p rogram s -- ou t-of-ne twork program s.  Som e we cha rge  30 percent o f 

savings ; som e we charge  22 percent o f savings  and  som e we charge  25 
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percent o f savings .  It' s  jus t dependent upon  the  program .   

Q And som e are  h igher than  30, righ t? 

A As  a  s tandard  acces s  fee , o r a  s tandard  fee  for our ou t-of-

ne twork program s, it' s  those  num bers .  However, when  an  underwrite r 

takes  a  look a t any one  case , they' re  go ing  to  underwrite  the  en tire  case . 

Q Sir, m y ques tion  is  jus t som e are  h igher than  30 percent, 

righ t? 

A I thought your ques tion  was  is  do  we  have  program s  tha t 

were  h igher? 

Q That was  m y ques tion  -- som e of the  fees  a re  h igher than  30 

percent; is  tha t righ t? 

A Som etim es  the re  a re  fees  h igher than  30 percent. 

Q Okay.    

MR. MCMANIS:  Could  we  go  back to  the  com puter, and  I'd  

like  to  look -- don ' t pu ll it up  ye t.  You don ' t have  an  objection  to  Exhib it 

159?   

All righ t.  Your Honor, we  m ove  fo r adm iss ion  o f Pla in tiffs '  

Exhib it 159.  

THE COURT:  Objection?  

MR. GORDON:  No objection , Your Honor.  

THE COURT:  Exhib it 159 will be  adm itted .  

[Pla in tiffs '  Exhib it 159 adm itted  in to  evidence] 

[Counse l  confe r] 

BY MR. MCMANIS: 

Q All righ t.  S ir, while  we 're  waiting  for tha t, do  you  have  a  
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hard  copy of Exhib it 159 in  fron t o f you? 

A Yes .  It s ays  Lowe 's  confiden tia l m as te r p rofess iona l s e rvices  

agreem ent? 

Q Okay.  And if we  take  a  look a t page  4, do  you  see  in  the  top  

paragraph  tha t th is  is  agreem ent be tween  Lowe 's  Com panies  and  UMR, 

Inc?  I'm  sorry, it' s  page  5.   

A Yes , I s ee  tha t the  m as te r p rofess iona l se rvices  agreem en t 

was  m ade  and  en te red  in to  as  J anuary 4th  -- o r I'm  sorry, J anuary 1s t, 

2018 by Lowe 's  Com panies , a  North  Caro lina  Corpora tion  and  UMR, Inc.  

MR. MCMANIS:  All righ t.  Then  if we  could  jus t go  to  page  31, 

Miche lle , and  pull the  s igna tures . 

BY MR. MCMANIS: 

Q All righ t.  Do you  see  -- you  m ay be  ab le  to  see  it on  your 

screen  as  well, s ir, tha t th is  was  s igned  by UMR and  by Lowe 's  

Com panies? 

A Yes , s ir.  I see  it was  s igned  by Marsha  S . Bar, Regiona l 

Contract Manager and  Lowe 's  Gregor Touche  [phonetic], Vice  Pres ident.  

Q So  I wan t to  jum p ahead  then  to  page  54.   

MR. MCMANIS:  And Miche lle , jus t pu ll ou t the  very top  of 

page  54, jus t the  heading . 

BY MR. MCMANIS: 

Q All righ t.  Do you  see  tha t s ta rting  on  page  54, we  have  the  

schedule  of fees  for the  Lowe 's  ag reem ent with  UMR? 

A I'm  sorry.  What page  a re  you  on? 

Q So  if I say page  54, do  you  see  on  the  very bo ttom  righ t-hand  
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num ber o f your docum ent -- 

MR. MCMANIS:  May I app roach? 

THE COURT:  You m ay.   

THE WITNESS:  Yes , s ir.  

MR. MCMANIS:  So  if I say 54, I'm  re fe rring  to  tha t num ber -- 

THE WITNESS:  Oh, thank you .  

MR. MCMANIS:  righ t there .   

BY MR. MCMANIS:   

Q And aga in , it' s  up  on  your screen  if tha t' s  eas ie r for you .   

A Thank you .  

Q Okay.  All righ t.  So  you  see  tha t we  have  the  schedule  of 

fees  for the  Lowe 's  agreem ent with  UMR? 

A Yes , s ir. 

Q All righ t.  And if we  look on  the  next page , 55, as  part o f the  

schedule  of fees , if you  pull ou t about one-th ird  of the  way up  from  the  

bo ttom  where  it says  se rvice  code  9938, cos t reduction  and  savings  

program .  Do you  see  tha t? 

A Yes , s ir, I see  tha t. 

Q All righ t.  Tha t is  a  s e rvice  tha t you  guys  have  to  reduce  the  

am ount pa id  on  out-of-ne twork cla im s  including  ER se rvices , righ t? 

A Correct.  We have  -- we  have  a  varie ty of p rogram s under our 

cos t reduction  and  savings  program s tha t a re  des igned  to  he lp  our 

clien ts  contro l cos ts .  Correct.  

Q All righ t.  And jus t jum ping  back now to  page  54 then , if you  

look a t the  las t B item  on  page  54, see  tha t conta ins  the  fees  for the  cos t 
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reduction  and  savings  program ? 

A Yes , s ir.  I see  tha t. 

Q All righ t.  And what is  the  am ount in  the  Lowe 's  agreem ent 

for the  cos t reduction  and  savings  program ; what's  the  fee  tha t UMR 

takes? 

A 35 percent o f savings . 

Q Okay.   So  if we  want to  look a t the  cla im s  for Lowe 's  tha t a re  

part o f th is  case , and  we want to  figure  ou t how m uch UMR m ade  on  

those  cla im s , we  would  take  the  am ount of savings , and  we 'd  look 

what's  35 percent o f tha t savings , correct? 

A You 're  correct.  The  only -- the  on ly th ing  I would  say is  tha t 

aga in , the  bas is  o f the  program  is  tha t the  cla im s  have  to  e lig ib le  under 

the  bene fit p lan  -- 

Q Sure  -- 

A -- so  as  long  as  they're  e lig ib le  under the  benefit p lan , then  

the  d iffe rence  tha t we  would  charge  on  the  savings , which  would  be  the  

d iffe rence  be tween  the  b ill charge  and  what was  a llowed.  

Q Okay.  And the  fee  would  be  35 percen t, righ t? 

A Correct.  

Q Okay.   So  le t' s  go  back if we  can  to  the  dem ons tra tive  tha t 

we  had , and  I can  ju s t do  it up  here .  Tha t's  fine .  Got it?  All righ t.  All 

righ t.  So  can  you  see  tha t on  your screen , Mr. Ziem er? 

A Yes , s ir. 

Q All righ t.  And aga in , th is  is  the  excerp t from  Pla in tiffs '  

Exhib it 473, and  like  we  sa id , these  a re  a ll 99285s  here  a t Frem ont, Clark 
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County, 2019, righ t?   

A 2019 da tes  of se rvice , yes . 

Q Okay.  And go  ahead  and  do  m e a  favor.  Take  a  qu ick look a t 

the  firs t page  o f Exhib it 159 there , and  te ll m e  what year tha t p lan  is?  Try 

page  5.   

A This  m as te r p rofess iona l se rvices  agreem ent is  m ade  and  

en te red  in to  a s  of J anuary 1s t, 2018.  

Q 2018? 

A Yes , s ir. 

Q Okay.  Do you  know whether it was  am ended  a fte r tha t a t 

any poin t? 

A I do  not know. 

Q Okay.  If it were  am ended , tha t would  be  som eth ing  tha t 

UMR had  in  its  reco rds , righ t? 

A Yes , tha t would  have . 

Q Okay.  So  I want to  take  a  look now -- do  you  see  tha t in  

co lum n le tte r M as  in  Mary, we  have  the  charges  for each  of these  

cla im s; do  you  see  tha t? 

A I see  tha t. 

Q All righ t.  And then  we have  next to  tha t, we  have  the  am ount 

tha t UMR a llowed for each  of these  99285 cla im s , righ t? 

A That's  what line  M seem s to  ind ica te , yes . 

Q All righ t.  So  if I want to  take  the  savings  -- if I want to  ge t the  

savings , I want to  take  these  charges  and  subtract the  a llowed am ount, 

righ t? 
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A That's  co rrect.  

Q All righ t.  And so  I've  gone  ahead , I've  done  tha t.  And if we  

look a t the  savings  on  each  of these  cla im s , do  you  see  it' s  about $1100 

savings  on  each  cla im ? 

A It looks  like  in  co lum n AR the  savings  is  be tween  $1,044 and  

$1,012 -- 

Q Okay. 

A -- roughly.  

Q And does  anyth ing  about tha t m ath  jum p out to  you  a s  

incorrect based  on  the  num bers  you  can  see  on  the  screen? 

A No, th is  looks  appropria te . 

Q Okay.  Now, if I wan t to  ca lcu la te  UMR's  fee , I'm  going  to  

take  tha t 35 percent num ber tha t we  saw in  Exhib it 159, and  I'm  going  to  

m ultip ly it by the  savings  we  have  in  co lum n AR, righ t? 

A That is  correct.  

Q All righ t.  So , if we  take  a  look a t UMR's  fees  on  these  cla im s , 

these  99285s  from  2019, it looks  like  we 're  about jus t unde r $390 per 

cla im  to  UMR, righ t? 

A That's  what's  in  co lum n AS, correct. 

Q All righ t.  So  each  and  every one  of these  cla im s  tha t we  see  

for 2019 for Lowe 's , UMR is  m aking  close  to  $75 m ore  per cla im  than  the  

ER doctors  who a re  actua lly trea ting  the  pa tien ts ; is  tha t righ t? 

A That is  correct.  

Q Is  tha t reasonable? 

A Is  it reasonable  tha t we  save  the  clien t and  the  m em ber -- 

001346

001346

00
13

46
001346



 

- 203 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q No, s ir -- 

A -- $1100? 

Q No, s ir.  Is  it reasonable  for UMR to  m ake  75 m ore  do lla rs  per 

99285 vis it than  the  ER docto rs  who  are  trea ting  the  pa tien ts ; is  tha t 

reasonable? 

MR. GORDON:  Objection , Your Honor.  Argum enta tive .  

THE COURT:  Overru led .   

THE WITNESS:  What we  don ' t contro l is  what -- how m uch  

the  provider actua lly charges .   

BY MR. MCMANIS:   

Q Sir, I'm  not asking  about charges  -- 

A -- and  so  we  re im bursed  a  reasonable  charge .  

Q Sir, I'm  going  to  ask m y ques tion  one  m ore  tim e .  We see  

here  in  the  excerp t from  Pla in tiffs '  Exhib it 473, UMR is  m aking  a lm os t 

$75 m ore  per cla im  than  the  ER doctors  who a re  actua lly trea ting  the  

pa tien ts  who a re  com ing  in  with  the  m os t seve re  code .  Tha t's  what th is  

shows, righ t?   

A You have  exp la ined  tha t 99285 is  the  m os t seve re  code , 

correct.  

Q And $75 m ore  per cla im  to  UMR than  to  the  ER doctors , 

righ t? 

A And based  on  -- based  on  th is , yes .  The re 's  $75 m ore  go ing  

to  UMR.  

Q And m y ques tion  to  you , s ir, is  jus t is  tha t reasonable  -- 

A I can ' t -- 
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Q -- fo r UMR to  m ake  m ore  m oney on  a  99285 pa tien t who 

com es  in  than  the  ER doctor who actua lly trea ts  the  pa tien t?  Is  tha t 

reasonable  -- 

MR. GORDON:  Objection .  Asked  and  answered  and  vague . 

THE WITNESS:  I can ' t answer -- 

THE COURT:  Overru led .    

THE WITNESS:  -- the  ques tion .  If I had  contro l over how 

m uch som ebody charged , then  I could  answer the  ques tion .  But I don ' t 

contro l a  b ig  part o f the  m ath .  What I've  done  is  -- o r what UMR has  

done  is  we 've  agreed  for a  certa in  program  tha t we  a re  go ing  to  charge  a  

percentage  of savings .  And we offe r them  -- we  offe r our cus tom ers  

d iffe ren t p rogram s.  Som etim es  cus tom ers  choose  the ir own program  

tha t they want us  to  adm inis te r and  when we adm inis te r it on  a  

percentage  of savings , and  we  com e up  with  a  reasonable  am ount, there  

a re  certa in  -- there  a re  certa in  circum stances  where  th is  is  go ing  to  

happen .  We saved  the  clien t and  the  m em ber a  cons iderab le  am ount of 

m oney.   

BY MR. MCMANIS:   

Q Sir, a re  you  p roud  o f the  fact tha t UMR m ade  m ore  m oney 

than  the  ER doctors  who trea ted  the  pa tien ts  for these  99285s  tha t we  

see  on  the  screen  righ t here? 

A I'm  proud  tha t we  saved  ou r clien t and  our m em bers  $1100.  

Q I'm  asking  whether you 're  p roud  tha t you  m ade  m ore  than  

the  docto rs?  Does  tha t m ake  you  fee l good  ins ide?   

MR. GORDON:  Objection , Your Honor.  Argum enta tive .   
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THE COURT:  Objection  is  sus ta ined .   You don ' t have  to  

answer tha t.  Move  on .  

BY MR. MCMANIS:   

Q All righ t.  You m entioned  your program s, so  I want to  ta lk 

about those  a  little  b it.   

MR. MCMANIS:  Le t m e jus t ask, do  you  a ll have  an  objection  

to  Pla in tiffs '  Exh ib it 256?   

MR. GORDON:  256? 

MR. MCMANIS:  Yes .  

MR. GORDON:  Yes  on  foundation .   

BY MR. MCMANIS:   

Q All righ t.  Mr. Ziem er, if you  could  jus t find  Exhib it 256 and  le t 

m e  know when you 've  go t it?   All righ t.  Mr. Ziem er, do  you  have  Exhib it 

256 now? 

A Yes , s ir.  Thank you .   

Q All righ t.  And do  you  see  from  the  top  th ird  of the  -- 

MR. GORDON:  Excuse  m e, Your Honor.  No objection .   

THE COURT:  All righ t.  So  Exhib it 256 will be  adm itted .  

[Pla in tiffs '  Exhib it 256 adm itted  in to  evidence] 

MR. MCMANIS:  All righ t.  And Miche lle , would  you  ju s t pu ll 

ou t the  to /from  to  s ta rt, p lea se , and  tha t m iddle  em ail near the  top  righ t 

there?   

BY MR. MCMANIS:   

Q All righ t.  And Mr. Ziem er, do  you  see  th is  is  an  em ail tha t 

you  wrote  on  Novem ber 19th  of 2018? 
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A Yes , I s ee  tha t. 

Q All righ t.  And the  subject o f th is  is  UMR OON, tha t's  ou t-o f-

ne twork offe rings? 

A The  subject is  new UMR out-of-ne twork offe rings .   

MR. MCMANIS:  Okay.  And , Miche lle , le t' s  pu ll tha t ou t, and  

I jus t wanted  the  section  key notes .  J us t key no tes , the  top  four bu lle ts .   

BY MR. MCMANIS:   

Q All righ t.  Now, it looks  like  here , you 've  written  a  brie f 

descrip tion  of som e  of the  program s tha t UMR was  looking  to  offe r as  a  

continuum  of ou t-of-ne twork so lu tions , righ t?  

A Yes .  I have  -- I have  outlined  three  program s.   

Q Okay.  And I'm  going  to  s ta rt a t the  bo ttom  here  with  CRS, 

leas t aggress ive .  Do you  see  tha t? 

A I see  tha t. 

Q All righ t.  And CRS, is  tha t short fo r cos t reduction  and  

savings? 

A It is , s ir. 

Q All righ t.  And the  CRS when  you  say -- well, CRS is  one  of 

the  m ethods  for ou t-of-ne twork re im bursem ent a t UMR, righ t? 

A We ca ll our d iffe ren t ou t-of-ne twork program s cos t reduction  

and  savings  program s.   

Q And one  of those  CRS, is  the  leas t aggress ive , and  it' s  a  

secured  savings .  Do you  see  tha t? 

A I see  tha t, yes . 

Q All righ t.  And what is  secured  savings? 
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A So  secured  savings  is  when  e ither -- when  we have  a  

contract with  a  provider e ither th rough a  ne twork or th rough fee  

negotia tion .  You know, with  our CRS product, it re lied  -- o r it re lies  on  

ne tworks , it re lies  on  fee  negotia tion , and  in  2018 we  were  us ing  som e 

non-contracted , o r unsecured  savings  for certa in  types  of cla im s . 

Q Okay.  So  on  the  secured  savings  there 's  som eth ing  like , an  

agreem ent with  a  wrap  ne twork for exam ple , to  accept a  ce rta in  

d iscount, righ t? 

A Secured  savings  would  be  e ither a  con tract with  a  provide r, 

o r a  negotia tion  with  a  provider, where  there 's  no  poss ib ility tha t a  

paying  m em ber could  be  ba lance  b illed . 

Q And tha t' s  exactly where  I'm  going .  So  when you  have  

secured  savings , tha t m eans  no  ba lance  b illing , righ t? 

A That is  -- tha t is  correct. 

Q Okay.  And CRS in  th is  leas t aggress ive  so lu tion  tha t you  a ll 

o ffe r, tha t's  a ll secu red  savings , accord ing  to  the  em ail tha t you  wrote  in  

2018, righ t? 

A It re lies  -- it re lies  heavily on  secured  savings .  It does  no t re ly 

en tire ly on  secured  savings .  

Q Fa ir enough, okay.  So  le t' s  ta lk about the  next one , CRS 

benchm ark.  Now you describe  tha t as  aggress ive , righ t? 

A We -- I described  these  program s in  te rm s  of aggress iveness , 

you  can  a lso  look a t tha t as  what is  d riving  m ore  savings  fo r the  m em ber 

and  for the  clien t as  well.  So  --  

Q The  --  
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A -- the  m os t aggress ive  savings  -- o r m os t aggress ive  would  

be  the  -- there  would  be  a  lo t o f savings  ava ilab le  to  the  m em ber and  to  

the  cus tom er.  

Q And we ' ll ge t to  tha t, bu t righ t now I'm  jus t asking  about CRS 

benchm ark, and  the  words  you  wro te  was  "aggress ive ," correct? 

A I wro te  aggres s ive , yes . 

Q Okay.  And benchm ark is  kind  of a  ce iling  tha t you  p lace  so  if 

som eth ing  doesn ' t p rice  be low the  benchm ark, it keeps  cycling  through a  

few d iffe ren t op tions  un til it ge ts  lower and  lower, righ t? 

A Our CRS benchm ark program  uses  Multip lan , and  it uses  

Multip lan 's  ne twork, as  well as  the ir fee  negotia tion  se rvices .  And so  

what we  ask Multip lan  to  do  is , before  they agree , we  agree  to  use  the  

ne twork, o r the ir negotia tion , they have  to  -- they have  to  agree  to  a  ra te  

tha t's  be low a  certa in  Medicare  benchm ark, o therwise  the  cla im  ge ts  

p riced  by Data  iS ight.   

Q Okay.  And eventua lly, if you  cycle  th rough the  secured  

options , and  you  can ' t ge t be low the  benchm ark, tha t's  how you  end  up  

in  the  Da ta  iS ight world , righ t? 

A That is  correct, s ir. 

Q Okay.  And in  the  Data  iS ight world , UMR is  re lying   on  

Multip lan  and  Data  iS ight to  com e up  with  a  reasonable  am ount for 

re im bursem ent; is  tha t righ t?  

A That is  correct.  We would  re ly on  Multip lan  to  use  the ir too l, 

Data  iS ight, to  com e up  with  a  reasonable , a llowable  am ount.  

Q Okay.  And then  when you 're  ta lking  about -- well, le t' s  see , 
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you 're  on  the  CRS benchm ark, we  actua lly in troduced  non-secured  

savings  with  pa tien t advocacy; do  you  see  tha t? 

A I see  tha t, yes .  

Q All righ t.  And non-secured  savings , if I'm  unders tanding  you , 

m eans  tha t the re 's  a  risk of ba lance  b illing ; is  tha t righ t?  

A There  is  a  risk of ba lance  bu ild ing  on  non-secured  savings? 

Q Okay.  And then  tha t's  why you  guys  have  tha t pa tien t 

advocacy e lem ent? 

A When a  -- if a  cla im  would  be  priced  by Data  iS ight, it' s  no t 

secured  savings .  So  we  ask Multip lan  to  advoca te  on  beha lf o f the  

m em ber, if the  write r d isag rees  with  the  re im bursem ent tha t we  

provided .  

Q Balance  b illing , tha t's  som eth ing  tha t you  guys  want to  

avoid , righ t? 

A I th ink tha t it depends  on  the  cus tom er.  We have  o ther 

program s where  ou t-of-ne twork -- where  the  clien t is  okay with  the ir 

m em bers  be ing  ba lance  b illed , bu t as  it re la tes  to  em ergency services , 

righ t, we  know tha t we  need  to  keep  the  m em ber from  be ing  ba lance  

b illed .  

Q So  for em ergency se rvices , it' s  a  benefit when  your pa tien ts  

a re  no t ba lance  b illed? 

A It' s  a  benefit when  our pa tien ts  a re  no t be ing  ba lance  b illed . 

Q Okay.  Now the  advocacy part he re , tha t's  a ll done  by 

MultiPlan , righ t? 

A MultiPlan  provides  the  advocacy.  
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Q Okay.   

A They're  in  the  bes t pos ition  to  support the ir p roduct, why 

they be lieve  it' s  rea sonable  to  providers  tha t a re  -- tha t a re  no t 

ques tion ing  it.   

Q And as  fa r as  UMR is  concerned , when  UMR is  u s ing  Data  

iS ight, UMR doesn ' t p rovide  Data  iS igh t with  a  m in im um  price , o r 

anyth ing  like  tha t? 

A Can you  -- 

MR. GORDON:  Objection .  Vague .  

THE COURT:  Overru led .   

THE WITNESS:  I'm  not sure  what you  m ean  by "a  m in im um  

price ." 

BY MR. MCMANIS:   

Q Well, fo r exam ple  UMR doesn ' t te ll Data  iS ight tha t if we  -- if 

you 're  go ing  to  run  the  Data  iS ight p rogram , you 've  go t to  com e in  a t o r 

above  a  floor, UMR doesn ' t g ive  tha t kind  of ins truction ; d id  it, s ir? 

A Not tha t I'm  aware  of.  We don ' t g ive  tha t type  of ins truction .  

Q All righ t.  And do  you  happen  to  know, genera lly, the  -- 

A If we  were  to  com pare  Data  iS ight to  a  percentage  of 

Medicare  for exam ple , do  you  happen  to  know, genera lly, where  Data  

iS ight com es  in? 

MR. GORDON:  Objection .  Founda tion .  

THE COURT:  Overru led .   

THE WITNESS:  For jus t in  genera l, I want to  say it' s  

som ewhere  be tween , I would  be  specula ting , bu t m y specu la tion  would  
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be  som ewhere  a round 250 percent o f Medicare .  

BY MR. MCMANIS:   

Q Okay.  

A In  genera l.   

Q All righ t.  You guys  don ' t have  any ins truction  to  Data  iS igh t, 

tha t if it com es  in  be low tha t, tha t they have  to  pay up  a t tha t 250 percen t 

am ount, correct?  

A We -- to  m y knowledge  we have  not to ld  MultiPlan  or Data  

iS ight to  bring  up  a  re im bursem ent.  We re ly on  the ir too l.  They use  

publicly ava ilab le  in form ation .  They have  the ir own a lgorithm  to  

de te rm ine  the ir rea sonable  am oun t.  

Q All righ t.  Le t's  com e back here  to  256, and  le t' s  take  a  look a t 

th is  las t p rogram  here .  NPC2, is  short fo r non-pa r cos t con ta inm ent? 

A Yes , it is .  

Q All righ t.  Is  tha t a lso  re fe rred  to  as  NPC squared? 

A Yes , it is . 

Q All righ t.  And in  the  em ail tha t you  wrote  here  in  Exhib it 256, 

you  describe  NPC squared  as  the  m os t aggress ive  of the  th ree  prog ram s 

tha t you  outlined , righ t? 

A Yes , I d id . 

Q All righ t.  The  descrip tion  he re  --  

[Court and  court recorder confer] 

THE COURT:  Go ahead , p lease , Mr. McManis . 

MR. MCMANIS:  Thank you , Your Honor.  

BY MR. MCMANIS:   
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Q All righ t.  So  Mr. Ziem er, we  jus t ta lked  about NPC2, it' s  the  

m os t agg ress ive .  And here  it says , "non-secured  savings  with  m in im al 

pa tien t advocacy."  Do you  see  tha t? 

A I see  tha t. 

Q All righ t.  And so  by the  tim e  you  ge t to  non-par cos t 

conta inm ent, we 've  dropped  out the  secured  savings , righ t? 

A Actua lly, tha t's  no t correct.   

Q And so  even  though you  wrote  he re  --  

A The  --  

Q -- "non-secured  savings ," what you  m eant was  tha t the re  a re  

secured  savings  as  well? 

A Correct.  

Q Okay.  And we 've  go t m in im al pa tien t advocacy, righ t?  Is  

tha t what you  wrote? 

A I wro te  "m inim al pa tien t advocacy."  We provide  advocacy 

for the  cla im s  tha t ra re ly run  through our benchm ark product, our CRS 

benchm ark product.  

Q All righ t.   And so  if we  wanted  to  jus t pu t these  on  a  

continuum , we 've  go t leas t aggress ive  a t the  top , m os t aggress ive  a t the  

bo ttom , righ t? 

A I th ink in  our continuum  we ta lk about what is  go ing  to  drive  

the  m os t savings , and  then  we  a lso  ta lk about what the  po ten tia l is  fo r 

ba lance  b illing  --  

Q Well --  

A -- and  so  tha t's  how we have  continuum , it' s  another way to  
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look a t it.  

Q I'm  jus t ta lking  about, and  the  words  tha t you  used  in  rea l 

tim e , in  Novem ber of 2018,  you  used  leas t agg ress ive , aggress ive , m os t 

aggress ive ; those  were  your words , righ t, s ir? 

A Those  a re  m y words  on  the  paper. 

Q Okay.  And I o rganized  those  correctly on  th is  chart, in  order 

from  leas t agg ress ive  to  m os t agg ress ive , us ing  your words? 

A You 've  organized  those  on  the  cha rt, ba sed  on  what's  in  th is  

em ail, correct.  

Q Okay.   And now you m entioned  in  te rm s  of savings  to  the  

cus tom er, bu t when  we 're  looking  a t the  leas t aggress ive  secure  savings  

here , ju s t regu la r CRS, okay, we  want to  com pare  tha t to  the  m os t 

aggress ive , non-par cos t conta inm ent, non-secu red  savings .  It' s  true , 

isn ' t it, tha t the  am ount of re im bursem ent to  the  doctors  will be  less  

down here , than  it is  up  here? 

A The  am ount of s avings  to  the  cus tom er increases , the  

am ount of re im bursem ent to  the  phys ician  or to  the  facility would  

decrease .  

Q Okay.  So  if I want to  organize  th is  from  leas t m oney to  the  

doctors , m os t m oney to  doctors , it never goes  the  o ther way, righ t? 

MR. GORDON:  Objection , Your Honor.  It ca lls  for 

specula tion .  

THE COURT:  overru led .  

THE WITNESS:  I th ink in  te rm s  of any one  cla im , it' s  d ifficu lt 

to  m ake  tha t a sserta tion .  If you  take  a  look a t the  en tire  program , then  
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based  on  the  savings , the  overa ll savings  for the  prog ram , the  m ore  

savings  tha t we  would  gene ra te  the  les s  we  wou ld  pay to  an  ou t-of-

ne twork phys ician  or facility.   

Q Okay.  And when you  say "m ost aggress ive" tha t's  what you  

m ean ,  you  m ean  m ost savings , righ t? 

A Most savings , m os t s tab ility tha t conta in  cos ts  fo r our clien t 

and  the  m em ber, yes .  

Q And leas t m oney to  the  doctors , righ t? 

A At leas t -- correct.  We would  save  m ore , and  tha t wou ld  go  

to  the  m em bers  and  the  clien ts , it wou ld  no t go  to  the  phys icians , o r the  

facilities .  

Q Okay.  And I want to  take  a  look now a t the  next bu lle t righ t 

undernea th  th is , wh ich  ta lks  about your s tra tegy a t th is  po in t in  tim e , in  

2018, okay?   Right there .   All righ t.  And what th is  says , is  we  a re  go ing  

to  use  CRS benchm ark and  non-pa r cos t conta inm ent p rogram s, a t 

s tandard  offe rings , s ta rting  in  Q2, 2019, do  you  see  tha t? 

A I see  tha t. 

Q In  o ther words , the  s tandard  offe rings  by second qua rte r o f 

2019 a re  go ing  to  be  the  two  m ore  aggress ive  op tions , righ t? 

A What tha t m eans  is  tha t we  were  lead ing  with  CRS 

benchm ark and  non-par cos t conta inm ent program s, yes .  

Q And CRS, th is  s ecured  savings  with  no  risk of ba lance  b illing , 

tha t was  go ing  to  be  defau lt on ly if the  cus tom er required  it, righ t? 

A Correct.  CRS to  be  used  as  a  defau lt, if the  cus tom er requires  

tha t so lu tion .  

001358

001358

00
13

58
001358



 

- 215 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q Now, s ir, a re  you  aware , one  way or the  o ther, whether, fo r 

any of the  UMR cla im s  tha t a re  pa rt o f th is  case , whether there 's  even  a  

s ing le  pa tien t who rece ived  a  ba lance  b ill, from  any one  of the  Pla in tiffs? 

A Can you  res ta te  your ques tion? 

Q For any of the  UMR cla im s  tha t a re  part o f th is  case ; a re  you  

with  m e? 

A Yes .  

Q All righ t.  For any one  of those  cla im s  a re  you  aware  of even  

a  s ing le  ba lance  b ill tha t one  of those  pa tien ts  rece ived  from  the  

Pla in tiffs? 

A I'm  not aware .   

Q All righ t.  I wan t to  ta lk a  little  b it about the  p lans  tha t UMR 

has  with  its  ASO cus tom ers , okay.   

A What do  you  m ean  by "the  p lans"? 

Q Well, as  a  TPA, UMR adm inis te rs  sum m ary p lan  descrip tions , 

o r SPDs, righ t? 

A Correct.  

Q And it' s  those  SPDs  tha t conta in  the  language  tha t te lls  UMR 

how to  pay, for exam ple , an  ou t-of-ne twork em ergency room  provider, 

righ t? 

A The  p lan  docum ent governs  how UMR processes  the  

benefits .  I'm  not fam ilia r if they ge t in to  specifics  to  tha t de ta il, about 

how to  process  the  ou t-of-ne twork cla im s  -- o r I'm  sorry the  em ergency 

cla im s  I th ink was  yours , o ther than  to  say, yeah , we  need  to  pay it a t, 

you  know, deductib le  co-insurance .   
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Q Sure .  And I ju s t m ean ,  you  know, a t a  h igh  leve l, it' s  the  

p lan  tha t de te rm ines  how UMR is  go ing  to  adm inis te r the  cla im , righ t? 

A That is  correct.  

Q All righ t.  And with in  those  SPDs, who chooses  the  

reasonable  ra te  for the  docto r se rvices , is  the  clien t, o r is  UMR? 

A The  clien t -- the  clien t de te rm ines  how they -- how they view 

usua l and  cus tom ary. 

Q All righ t.  So  if  the  p lan  docum ent says  for ou t-o f-ne twork 

em ergency room  se rvices , we 're  on ly go ing  to  re im burse  $27.  Did  UMR 

a llow m ore  than  tha t? 

MR. GORDON:  Objection .  Ca lls  for specula tion .  

THE COURT:  Overru led .   

THE WITNESS:  I th ink tha t tha t wou ld  be  very un like ly, bu t if 

tha t's  what the  p lan  docum ent, and  tha t's  what the  benefit was , we  

would  -- we  wou ld  fo llow the  p lan  docum ent.  

BY MR. MCMANIS:   

Q And so  whatever the  p lan  says , tha t's  what's  reasonable? 

A Correct.  

Q And UMR has  to  fo llow tha t p lan  fo r every s ing le  cla im , 

righ t? 

A UMR uses  the  p lan  docum ent.  We a lso  s it with  the  clien t 

when  we  im plem en t the  benefit p lan , so  we  unders tand  the ir in ten t.  A 

p lan  docum ent isn ' t a  -- you  know, it' s  a  very broad  docum ent, so  we  

want to  unders tand  the ir in ten t.  We g ive  them  choices  as  to  how they 

want the ir benefits  p rocessed , then  tha t's  how we se t up  our sys tem  so  
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tha t we  can  adm inis te r no t on ly the ir benefit p lan , bu t the ir in ten t tha t 

they ta lk to  us  abou t, as  part o f tha t im plem enta tion .  

Q Right.  And you  se t up  sophis tica ted  sys tem s  to  ensure  tha t 

each  cla im  is  p rocessed  appropria te ly, righ t? 

A Our goa l is  to  p rocess  cla im s  accu ra te ly. 

Q All righ t.  And you  do  tha t -- is  it com puterized? 

A We have  a  cla im  process ing  sys tem  tha t we  u tilize , yes .  

Q Right.  In  o ther words , there 's  no t som ebody s itting  a t a  desk, 

filing  th rough each  cla im  and  saying , okay, th is  one  ge ts  pa id  th is  way, 

and  th is  one  ge ts  pa id  tha t way.  It' s  run  through  a  com puter sys tem  to  

m ake  su re  it ge ts  everyth ing  righ t? 

A We have  a  cla im  process ing  sys tem .  We try to  au tom ate  as  

m any -- as  m uch of the  bene fit as  we  poss ib ly can , bu t the re  a re  a lways  

go ing  to  be  th ings , righ t, tha t you  need  to  have  som ebody take  a  look a t, 

to  m ake  sure  tha t they're  adm inis te ring  the  appropria te  benefit.  You  

know, we  try to  do  our bes t to  process  cla im s  correctly,  it doesn ' t 

happen  a ll the  tim e , bu t when  we m ake  m is takes , then  we  -- then  we  fix 

them .  

Q Okay.  So  if I could  ge t the  docum ent cam era  here .  I want to  

take  a  look a t a  s lide  tha t was  used  by your counse l during  opening  

s ta tem ents , okay?  And if we  were  jus t go ing  to  sort o f change  th is  be  a  

UMR s lide , you  know, we 'd  say, p lan  A over he re ,  le t' s  ca ll th is  non  par 

cos t conta inm ent, p rovider re im bursed  $200.  Do you  see  tha t?  These  

a re  jus t hypothe tica l num bers .  

A Okay.   
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Q Right.  And p lan  B over here , le t' s  say th is  is  CRS, and  I th ink 

what's  be ing  illus tra ted  here  is  tha t if you  have  a  p lan  tha t ca lls  for non-

par cos t conta inm ent, fo r exam ple , com pared  to  a  p lan  tha t ca lls  for CRS, 

you  m ay have  d iffe ren t re im bursem ents  even  though it' s  the  sam e  

doctor, a round the  sam e doctor fo r the  sam e code ; is  tha t genera lly 

accura te? 

A An em ployer g roup  -- I'm  jus t see ing  th is  for the  firs t tim e .  

An em ployer g roup  can  choose  a  d iffe ren t -- you  know, they can  choose  

whatever ou t-o f-ne twork program  they want.  In  the  s itua tion  of an  

em ergency provide r, righ t, with  NPC squared , there ' s  the  poss ib ility tha t 

we  would  take  a  MultiPlan  ne twork ra te .  There  would  be  a  chance  tha t 

MultiPlan  could  fee  negotia te  it o r there 's  a  chance  tha t we  would  have  

Data  iS ight. 

 With  CRS, our CRS program , we  use  th ree  d iffe ren t ne tworks .  We 

use  Firs t Hea lth , we  use  MultiPlan , we  use  Change  Healthcare .  In  a  

s itua tion  -- aga in , one  cla im , s ir, we  would  re im burse  exactly the  sam e 

th ing  because  it' s  a  MultiPlan  contract tha t bea ts  our th reshold , o r there  

could  be  s itua tions  where  the  re im bursem ent is  d iffe ren t. 

Q Okay, fa ir enough.  So  it could  be  d iffe ren t, bu t depend ing  on  

the  p lan , there  m ight be  som e overlap  here  and  there? 

A Depending  upon the  program  tha t the  p lan  is  s e lected , the re  

could  be  overlap . 

Q All righ t.  So  if we  a re  -- if we 're  go ing  to  change  th is .  Le t's  

say th is  tim e , it' s  CRS Benchm ark, a ll righ t?  And we m ake  th is  one  CRS 

benchm ark.  Are  you  with  m e? 
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A I unders tand  what you 've  written . 

Q Okay.  And then  if we 've  go t the  sam e  p lan  for the  sam e type  

of cla im , the  sam e tim e  fram e, we  shou ld  ge t the  sam e re im bursem ent 

am ount, righ t?  It should  be  -- if it' s  CRS Benchm ark, it' s  s e tting  the  

re im bursem ent, and  it' s  the  sam e provider, then  we  should  have  200 on  

the  le ft and  200 on  the  righ t; do  you  agree  with  tha t? 

A If a  -- if a  clien t chose  the  CRS -- if two clien ts  chose  the  CRS 

Benchm ark Program , they both  had  the  sam e -- the  sam e cla im  happen  

with  the  sam e provider on  the  sam e day, and  they both  have  tha t s am e 

out-of-ne twork p rogram , then  one  would  expect tha t the  re im bursem ent 

would  be  -- would  be  the  sam e. 

Q Okay.  So  can  I pu t $200 here? 

A Sure . 

Q Okay.  And I ju s t want to  see  if we  kind  of agree  on  the  bas ic 

princip le .  All righ t.  And so  if you 've  go t the  sam e type  of cla im , p lus  the  

sam e p lan .  I don ' t even  m ean  -- I don ' t even  m ean  two com panies  with  

d iffe ren t p lans , bu t one  com pany, one  group , okay?  Sam e  p lan .  You 've  

go t sam e  type  of cla im  and  the  sam e p lan , then  it should  be  the  sam e 

re im bursem ent leve l, righ t? 

A So  your scena rio  is  two m em bers  unde r the  sam e p lan .  They 

both  go  to  see  an  em ergency room  phys ician .  They perfo rm  the  exact 

sam e se rvices , righ t?  So  the  cla im  is  exactly a like .  They do  it on  the  

sam e day.  And would  we  expect tha t the  -- tha t the  re im bursem en t 

would  be  the  sam e? 

Q Yes . 
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A Under those  conditions , we  would  expect the  re im bursem ent 

to  be  the  sam e . 

Q Okay.  So  now, you  put som eth ing  -- you  put som eth ing  in  

your answer there  tha t I wan t to  -- I want in  on , which  is  "the  sam e  day".  

But even  if it' s  no t the  exact sam e day, as  long  as  it' s  s till with in  the  

sam e p lan  year and  the  sam e benefit, then  we should  s till expect to  see  

the  sam e leve l o f re im bursem ent, righ t, because  the  te rm s  of the  p lan  

haven ' t changed? 

A I don ' t know how to  answer your ques tion .  If we 're  ta lking  

about a  contracted  ra te  or a  nego tia ted  ra te , righ t?  Those  don ' t run  

based  on  the  p lan 's  year.  Tha t's  based  on , you  know, the  agreem ent 

be tween  the  p rovider and  the  contracting  en tity.  Tha t can  change .  And, 

you  know, with  o ther types  of se rvices  like  Data  iS igh t, I can ' t say fo r 

certa in  how often  they upda te  the ir in form ation . 

If they do  tha t m ore  often  than  on  a  yea rly bas is , bu t they could  

upda te  the ir in form ation , and  tha t could  cause  som eth ing  to  change  

based  on  the  da te  o f the  cla im .  So  I th ink there ' s  a  varie ty of d iffe ren t 

scenarios  tha t could  happen  where , you  know, if you  have  a  d iffe ren t 

tim e  period  or da te  of se rvice  when  the  cla im  took p lace , you  could  wind  

up  with  d iffe ren t re im bursem ents . 

Q All righ t.  But we  can  a t leas t agree  tha t if the  sam e p lan  is  in  

p lace , tha t the  sam e re im bursem ent, whether it' s  CRS Benchm ark, 

non-par cos t conta inm ent, whatever it is .  As  a long  as  the  sam e p lan  is  in  

p lace , it' s  go ing  to  be  run  th rough the  sam e so lu tion , righ t? 

A The  --  
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MR. GORDON:  Objection .  Asked  and  answered . 

THE COURT:  Overru led . 

THE WITNESS:  The  p lan  chooses  the  ou t-of-ne twork 

program  tha t they want to  have  adm in is te red  o r they te ll u s  what ou t-of-

ne twork program  they want to  have  adm inis te red  for the ir particu la r 

p lan .  Un less  we  m ake  changes , m eaning  the  clien t d irects  us  to  m ake  a  

change  m idyear, then  we  would  expect to  run  th rough the  sam e out-of-

ne twork process . 

BY MR. MCMANIS:   

Q All righ t.  So  what I want to  do  is  I want to  take  a  look aga in  

a t som e of the  da ta  from  Pla in tiffs '  Exhib it 473 and  see  how th is  p lays  

ou t on  actua l cla im s  tha t a re  in  th is  case , okay? 

A Okay. 

MR. MCMANIS:  All righ t.  So  can  we  go  back to  the  

PowerPoin t? 

BY MR. MCMANIS:   

Q All righ t.  So  I've  go t another exam ple  here  ou t o f Pla in tiffs '  

Exhib it 473.  And I've  filte red  th is  down to  99285 codes .  Do  you  see  tha t?  

This  is  a  99285. 

A 99285.  Yes , I see  tha t. 

Q Okay.  And the  em ployer, do  you  see , tha t's  Las  Vegas  

Sands? 

A I see  tha t. 

Q Okay.  And is  Las  Vegas  Sands  an  ASO clien t o f UMR? 

A I couldn ' t te ll you  one  way or the  o ther. 
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MR. MCMANIS:  Do  you  have  an  objection  to  296? 

MR. GORDON:  No objection . 

MR. MCMANIS:  Your Honor, I m ove  to  adm it Exhib it 296. 

THE COURT:  Exhib it 296 will be  adm itted . 

[Pla in tiffs '  Exhib it 296 adm itted  in to  evidence] 

BY MR. MCMANIS:   

Q And to  save  you  the  trouble  of looking , I'm  jus t go ing  to  hand  

you  a  copy, okay? 

A Thank you . 

Q All righ t.  And if you  take  a  look there  on  -- it looks  like  we 're  

on  page  2.  Do  you  see  tha t th is  is  a  sum m ary p lan  descrip tion  for Las  

Vegas  Sands  Corp? 

A I see  tha t.  Thank you . 

Q And do  you  see  tha t there  is  a  -- well, th is  is  a  UMR plan , 

righ t? 

A This  is  Las  Vegas  Sands , Las  Vegas , Nevada , adm inis te red  by 

UMR, co rrect. 

Q Okay.  And tha t m eans  tha t Las  Vegas  Sands  is  an  ASO clien t 

o f UMR's  under th is  p lan , th is  SPD? 

A Yes , s ir.  Tha t' s  wha t tha t m eans . 

Q Okay.  And th is  is  the  J anua ry 1s t, 2019 vers ion , righ t? 

A It says  tha t it was  re s ta ted  J anuary 1s t, 2019.  Yes . 

Q Okay.  And these  SPDs; they m ay be  updated  annua lly or 

b iannua lly depending  on  the  clien t? 

A The  clien t -- the  clien t contro ls  when  they want to  upda te  
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the ir p lan  docum en t. 

Q Okay.  And do  you  see  there 's  a  num ber righ t there  under the  

sum m ary hea lth  benefits  sum m ary p lan  descrip tion? 

A Yes , I s ee  tha t. 

Q All righ t.  And would  tha t be  the  group  num ber? 

A I be lieve  tha t tha t's  actua lly the  p lan  num ber. 

Q Okay.  Well, le t' s  ju s t take  down there  -- because  I don ' t want 

to  forge t it.  J us t write  it here  in  the  bo ttom .  The  las t s ix -- can  you  jus t 

read  the  las t s ix d ig its  for m e? 

A 410018. 

Q All righ t.  I jus t wan t to  m ake  sure  tha t we  ge t tha t up  there .  

So  le t' s  actua lly -- le t' s  go  back to  the  PowerPoin t.  All righ t.  And it' s  

a  -- it m ight be  a  little  hard  to  see  on  your screen .  All righ t.  So  do  you  

see  the  group  num ber there? 

A Yes , I s ee  the  group  num ber. 

Q And I' ll ju s t hand  you  a  prin ted  copy.  Can  you  verify tha t 

those  las t s ix num bers  m atch  th is  410018? 

A Yes , they m atch . 

Q Okay.  And the  em ployer there  is  Las  Vegas  Sands , like  the  

exhib it we  jus t looked  a t, righ t? 

A Correct. 

Q Okay.  And le t' s  -- so  we 've  go t the  em ployer and  the  group  

num ber there  over in  -- on  W and  X.  Can  you  see  tha t on  your screen , 

s ir? 

A I do . 
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Q All righ t.  And then  we 've  go t the  b ill CPT there  as  a  99285, 

righ t? 

A Correct. 

Q Okay.  You see  the  charges  a re  there  in  co lum n M aga in? 

A Correct. 

Q All righ t.  And then  we have  the  a llowed am ount here  in  row 

N, righ t? 

A Allowed am oun t is  in  row N. 

Q All righ t.  And what' s  the  a llowed am ount under the  Las  

Vegas  Sands  p lan  ending  in  410018 for th is  cla im  on  May 6- -- from  May 

16th , 2019? 

A So  tha t's  the  group  num ber.  And I'm  not, aga in , fam ilia r 

with  Las  Vegas  Sands .  But Las  Vegas  Sands  can  have  a  num ber of 

d iffe ren t p lans , righ t?  So  I be lieve  in  the  docum ent tha t you  gave  m e, 

like  the  zero , ze ro  were  firs t the  actua l p lan .  The re  cou ld  be  a  01, a  02, 

03.  So  jus t want to  -- 

Q Okay. 

A I jus t want to  m ake  sure  tha t we 're  ta lking  about the  sam e 

th ing . 

Q Sir, do  you  know who J ohn  Haben  is? 

A I know who J ohn  Haben  is . 

Q Pre tty sm art guy, righ t? 

MR. GORDON:  Objection , Your Honor. 

THE COURT:  Objection  sus ta ined . 

BY MR. MCMANIS:   
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Q He 's  p re tty -- he  was  pre tty h igh  up  a t United ; do  you  reca ll 

tha t? 

A I know -- 

MR. GORDON:  Objection , Your Honor.  Vague . 

THE COURT:  Overru led . 

THE WITNESS:  I know tha t -- I know tha t J ohn  was  

respons ib le  for United 's  ou t-of-ne twork program s. 

BY MR. MCMANIS:   

Q Okay.  And I' ll jus t te ll you  he  was  here  tes tifying  for four o r 

five  days , okay? 

MR. MCMANIS:  And Miche lle , I want to  pu ll up  day 10, page  

210, lines  1 th rough  4. 

MS. RIVERS:  I'm  so rry.  What's  the  page? 

MR. MCMANIS:  Page  210, lines  1 th rough 4. 

BY MR. MCMANIS:   

Q All righ t.  And what Mr. Haben  sa id  under oa th  from  the  

sam e cha ir tha t you 're  in  when  he  was  asked  by h is  counse l was  tha t, "If 

you  want to  know what specific p lan  was  connected  to  th is  pa tien t and  

th is  cla im , what in form ation  would  be  he lpfu l to  track tha t down?" 

And h is  answer was  group  num ber -- 

MR. GORDON:  Objection , Your Honor.  We have  foundation , 

d iffe ren t en tities . 

THE COURT:  Overru led . 

MR. MCMANIS:  Thank you . 

BY MR. MCMANIS:   
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Q And h is  answer was , "The  group  num ber would  be  the  m os t 

specific."  Do you  see  tha t? 

A I see  tha t. 

Q Okay.  So  we ' re  jus t go ing  by what Mr. Haben  sa id , okay?  

We 've  go t the  group  num ber, and  it m atches .  410018, righ t? 

A I be lieve  tha t Mr. -- 

MR. MCMANIS:  Can  we  go  back to  the  PowerPo in t? 

THE WITNESS:  I be lieve  tha t Mr. Haben  was  ta lking  about 

UnitedHealthcare , and  we 're  here  to  ta lk about UMR. 

BY MR. MCMANIS:   

Q UMR is  part o f the  UnitedHealth  Group, righ t? 

A UMR is  part o f the  UnitedHealth  Group. 

Q Right.  In  fact, while  you  were  the re , you  actua lly worked  

with  Mr. Haben  and  with  Ms. Rebecca  Parad ise , righ t? 

A We co llabora te  with  our partners  a t UnitedHealthcare . 

Q Yeah , tha t's  righ t.  You co llabora te  and  you  want to  work and  

m ake  su re  tha t the  production  program s tha t we  looked  a t, the  th ree  

program s, tha t you  have  s im ila r o ffe rings  to  wha t UnitedHealthcare  has .  

Tha t's  som eth ing  you  d id , righ t? 

MR. GORDON:  Objection , Your Honor.  No foundation . 

THE WITNESS:  We  want to  -- we  want to  m ake  -- 

THE COURT:  Overru led .  Hang on .  You have  to  g ive  m e a  

chance  to  ru le  on  the  -- 

THE WITNESS:  I apologize . 

THE COURT:  Okay.  Overru led .  And don ' t in te rrup t. 
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THE WITNESS:  Oh, I'm  sorry. 

THE COURT:  It wasn ' t you .  It was  h im . 

MR. MCMANIS:  I' ll take  the  b lam e. 

THE COURT:  All righ t.  So  you  can  answer the  ques tion  now. 

THE WITNESS:  Can  som eone  read  the  ques tion  back, 

p lease? 

BY MR. MCMANIS:   

Q Oh, I' ll ju s t ask the  ques tion  aga in .  While  you  were  -- while  

Mr. Haben  was  a t United , and  in  your ro le  a t UMR, you  had  occas ion  to  

work toge ther and  co llabora te  with  Mr. Haben  o r Ms. Parad ise  about the  

types  of p lans  tha t you  a ll were  o ffe ring  to  ensu re  tha t you  had  s im ila r 

types  of o ffe rings , righ t? 

A UMR is  a  subs id ia ry of UnitedHealthcare .  We can  learn  a  lo t 

fo rm  each  o the r.  We can  actua lly learn  a  lo t from  our com petito rs .  And 

then  we a lso  learn  a  lo t from  our cus tom ers  and  what it is  tha t is  

concern ing  them .  So  yes , we  work toge ther.  We work toge ther w ith  our 

vendor partne rs , righ t. 

Som e of the  pa rtne rs  tha t we  work with  a t UMR are  s im ila r o r the  

sam e as  the  ones  tha t United  works  with .  Som e  of them  are  d iffe ren t.  

And then  we  com e up  with  our so lu tions .  Those  so lu tions  a re  go ing  to  

be  s im ila r in  som e ways , bu t in  som e ways , they're  a lso  go ing  to  be  

d iffe ren t because  we  have  d iffe ren t sys tem s , we  have  d iffe ren t vendors , 

we  have  d iffe ren t capabilities . 

Q All righ t.  Well -- 

THE COURT:  Mr. McManis , I'm  going  to  ask to  take  our 
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a fte rnoon recess .  We 've  gone  about 80 m inute s , and  it' s  3:45. 

So  to  the  m em bers  of the  ju ry, during  th is  recess , don ' t ta lk 

with  each  o the r or anyone  e lse  on  any subject connected  with  the  tria l.  

Don ' t read , wa tch  o r lis ten  to  any report o f o r com m entary on  the  tria l.  

Don ' t d iscuss  th is  case  with  anyone  connected  to  it by any m edium  of 

in form ation , including  withou t lim ita tion  newspapers , te levis ion , rad io , 

in te rne t, ce ll phones  or texting .   

Don ' t conduct any research  on  your own re la ting  to  the  case .  

You m ay not consult d ictiona ries , u se  the  in te rne t o r use  re fe rence  

m ateria ls .  During  the  recess , don ' t pos t any socia l m edia  about the  tria l.  

Don ' t ta lk, text, twee t, Google  is sues  or conduct any o ther type  of 

research  with  regard  to  any issue , party, witnes s  or a tto rney involved  in  

the  case .   

Most im portan tly, do  not form  or express  any opin ion  on  any 

subject connected  with  the  tria l un til the  m atte r is  subm itted  to  the  ju ry. 

It' s  3:46.  Please  be  ready a t 4 p .m .  It w ill be  our las t b reak 

for the  day. 

THE MARSHAL:  All rise  for the  ju ry. 

THE COURT:  S ir, you  m ay s tep  down during  the  recess . 

THE WITNESS:  Okay.  Thank you . 

[J ury ou t a t 3:46 p .m .] 

[Outs ide  the  presence  of the  ju ry] 

THE WITNESS:  J udge , am  I -- do  I have  any res trictions? 

THE COURT:  The  lawyers  w ill te ll you  if they do .  They won ' t 

ta lk to  you  about the  case  pursuant to  our Loca l Rule s .  I have  no  concern  
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about tha t. 

THE WITNESS:  Okay.  All righ t, thank you . 

THE MARSHAL:  J u ry is  clear, Your Honor. 

THE COURT:  The  witness  is  s till in  the  room , bu t thank you . 

MR. ZAVITSANOS:  Your Honor, I do  have  one  m atte r to  

bring  up , bu t I' ll wait un til th is  witness  is  ou t o f the  room . 

THE COURT:  Mr. Ziem er, if you ' ll p lease  be  ou ts ide?  The  

room  is  clear.  Mr. Zavitsanos? 

MR. ZAVITSANOS:  Your Honor, I' ll be  very brie f.  I know we 

are  go ing  to  take  up  the  is sue  of schedu ling  a t the  end  of the  day.  Your 

Honor, I'm  s itting  there  watch ing  th is ; it is  so  pa infu lly obvious  to  m e 

what's  go ing  on  here  with  th is  witness .  I counted  four tim es  tha t he  

answered  one  of Mr. McManis '  ques tions  d irectly, and  the  sam e was  true  

with  Ms. Parad ise , bu t particu la rly, th is  gen tlem an he re . 

And Mr. McManis  has  -- I th ink he ' s  m ore  courteous  than  I 

am .  He  has  no t -- he  has  no t tried  to  kind  of re ign  it in  or whatever, bu t 

we  should  no t be  pena lized  for what is  obvious ly s ta lling . 

THE COURT:  Would  the  Defendant like  to  pu t som eth ing  on  

the  reco rd  in  response? 

MR. BLALACK:  I'm  going  to  le t Mr. Gordon  hand le  th is  one  

because  he 's  no t m y witnes s , Your Honor.  And  I th ink bes t tha t I'm  not 

engaged . 

THE COURT:  And jus t s tand  so  tha t I can  m ake  eye  contact 

with  you , p lease . 

MR. GORDON:  Is  th is  be tte r, Your Honor? 
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THE COURT:  Yes , thank you . 

MR. GORDON:  My unders tanding  was  we  use  90 m inutes .  

We 've  used  80 m inutes  so  fa r.  To  say tha t th is  witnes s  is  s ta lling  I th ink 

is  beyond m ischaracte riza tion .  Mr. McManis  is  asking  ques tions , he 's  

been  cu tting  off the  witness .  The  witness  isn ' t a llowed  to  answer the  

ques tions  and  expla in  from  h is  pos ition , from  h is  s tandpo in t, and  to  g ive  

the  ju ry the  in form a tion  tha t they need  to  respond to  h is  ques tion . 

They m ay not like  h is  answers .  They m ay be  go ing  through 

som e d iffe ren t thea trics  to  ge t to  a  po in t.  Tha t's  the ir choice , the ir 

decis ion , e t ce te ra .  We saw it with  Mr. Haben  fo r days  and  days  and  

days .  So  to  say tha t he 's  s ta lling ; I don ' t see  it, I don ' t be lieve  it.  And 

whatever Mr. Zavitsanos  has  to  say about h is  answering  and  m ethods , I 

jus t th ink it' s  wrong . 

MR. ZAVITSANOS:  Brie f rep ly, Your Honor.  No  -- and  then  

I' ll be  qu ie t a fte r th is .  I p rom ise  the  Court tha t we  wou ld  be  m oving  a t a  

m uch, m uch fas te r pace  once  Mr. Haben  got o ff.  I th ink we  -- I th ink 

we 've  honored  tha t.  We 've  now gotten  bogged  down, and  it' s  no t Mr. 

McManis '  fau lt.  And, Your Honor, I m ean , the  record  speaks  for its e lf.  

Tha t's  a ll I'm  going  to  say. 

THE COURT:  Good enough.  All righ t.  So  take  a  break.  I' ll 

see  you  a t 4. 

THE MARSHAL:  All rise  for the  judge . 

THE COURT:  Thank you . 

[Recess  taken  from  3:49 p .m . to  4:02 p .m .] 

THE COURT:  Are  we  ready for the  ju ry? 
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MR. MCMANIS:  Ready from  the  Pla in tiffs , Your Honor.  

MR. BLALACK:  Yes . 

THE COURT:  Thank you .  Mr. Gordon . 

MR. GORDON:  Yes , Your Honor.  I apo logize . 

THE COURT:  Good enough.  

THE MARSHAL:  All rise  for the  ju ry. 

[J ury in  a t 4:03 p .m .] 

THE COURT:  Thank you .  Please  be  sea ted .  Mr. McManis , 

p lease  p roceed .  

MR. MCMANIS:  Thank you , Your Honor.  

BY MR. MCMANIS:   

Q All righ t, Mr. Ziem er, I want to  p ick up  where  we  le ft o ff.  And 

I want you  to  a ssum e with  m e tha t for th is  p roo f num ber ending  in  

410018, tha t tha t's  a ll one  Las  Vegas  Sands  p lan .   Can  you  assum e tha t 

with  m e? 

A Sure .  

Q Okay.  And for the  year 2019, a re  you  aware  of whether there  

a re  any o ther Las  Vegas  Sands  p lans  in  evidence  in  th is  ca se? 

A I'm  not aware . 

Q Okay.  All righ t.  So  we  have  a  Las  Vegas  Sands  p lan .  The  

Group num ber ending  with  410018.  The  a llowed am ount on  a  99285 of 

$230.30, righ t? 

A That's  what the  -- tha t's  what's  on  the  screen , yes . 

Q Okay.  Now I want to  take  a  look a t wha t happens  with  the  

next 99285, under the  sam e  Las  Vegas  Sands  p lan .  What's  the  a llowed 
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am ount there? 

A The  a llowed m an is  $315.25. 

Q All righ t.  Sam e CPT Code , righ t? 

A Sam e CPT Code . 

Q Sam e em ployer and  Group num ber? 

A Sam e Group num ber.  Sam e em ployer.  

Q All righ t.  And the  da te  of se rvice  is  jus t over a  m onth  la te r, 

righ t? 

A That is  correct. 

Q One  m on th  la te r, under the  sam e  Las  Vegas  Sands  Group  

and  a  d iffe ren t a llowed am ount.  Is  tha t random ? 

A There  could  be  a  lo t o f reasons   for tha t.  There ' s  -- if you  

th ink about our program s, and  I don ' t know what program  the  Las  Vegas  

Sands  has , bu t we  have  -- we  have  program s where  there ' s  a  ne twork.  

Our CRS program  has  Firs t Hea lth , it ha s  MultiPlan , and  it has  Change  

Healthcare .  I don ' t know whether or no t one  of those  -- you  know, there  

was  a  change  in  the  contract.  I don ' t know whether or no t there  was  a  -- 

you  know, there  could  be  a  lo t o f reasons  why the  a llowable  am ount is  

d iffe ren t.  

Q And we see  we  have  the  sam e en tity here .  Frem ont, righ t? 

A Entity is  the  sam e, Frem ont.  

Q Okay.  And you 're  no t aware  of any -- any contract tha t 

Frem ont en te red  in to  in  tha t tim efram e tha t would  change  the  a llowed 

am ount under the  Las  Vegas  Sands  2019 p lan , a re  you  s ir? 

A I guess  what I'm  saying  is , is  tha t without unders tanding  
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what the  p lan  is , looking  a t how the  cla im  was  processed , it' s  d ifficu lt to  

specula te  why the  -- why som eth ing  is  d iffe ren t. 

Q Sir, I'm  jus t asking , you 're  no t aware  of any contract tha t 

Frem ont en te red  in to  be tween  these  two da tes  o f se rvice , tha t would  

change  the  a llowed  am ount; a re  you? 

A I'm  not aware  -- 

MR. GORDON:  Objection .  Asked  and  answered . 

THE WITNESS:  I'm  not aware  of any contract.  

THE COURT:  Overru led . 

BY MR. MCMANIS:   

Q All righ t.  If we  take  another look a t a  99285 cla im , under the  

Las  Vegas  Sands  p lan , do  you  th ink it will be  $230 o r $315? 

MR. GORDON:  Objection .  Ca lls  for specula tion . 

THE COURT:  Overru led . 

THE WITNESS:  I don ' t know. 

BY MR. MCMANIS:   

Q $253.  Do you  see  tha t? 

A I see  tha t.  

Q Still a t 99285, righ t? 

A I see  tha t.  

Q Still Las  Vegas  Sands .  

A Still the  sam e group , yes . 

Q Okay.  S till he re  in  Clark County.  It' s  a  cla im  from  Frem ont, 

one  of the  Pla in tiffs  in  th is  ca se , righ t? 

A Yes . 
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Q Sir, which  one  of these  th ree  am ounts  on  the  screen  is  the  

reasonable  va lue  fo r Frem ont se rvices  for a  99285 in  2019? 

MR. GORDON:  Objection .  Founda tion .  

THE COURT:  Overru led .  

THE WITNESS:  Can  you  re s ta te  your ques tion? 

BY MR. MCMANIS:   

Q Which  one  of these  th ree  am ounts  is  the  reasonable  va lue  for 

Frem ont Services  on  a  99285 in  2019? 

A It' s  very d ifficu lt fo r m e to  answer.  The  -- these  a re  to  

d iffe ren t da tes  -- we ll, actua lly th ree  d iffe ren t da tes .  So  I would  expect 

tha t the  da tes , tha t they're  reasonable  am ounts  fo r those  particu la r 

da tes .  I th ink when we ta lked  about your scena rio  he re , it was  the  sam e 

type  of cla im , it was  the  sam e p lan , it was  the  sam e da te , and  we  would  

expect tha t it would  be  the  sam e re im bursem en t.  

Q Sir. 

A I guess  the  is sue  is , is  tha t we 're  ta lking  about a  group .  What 

I was  trying  to  expla in  is  tha t those  two num bers  in  the  m iddle , the  00s  

tha t you  have  in  your exhib it, tha t actua lly re fe rs  to  d iffe ren t p lans .  I do  

no t know whether o r no t Las  Vegas  Sands  has  d iffe ren t p lans .  And so  

tha t could  be  -- and  for those  d iffe ren t p lans , I don ' t know whether o r no t 

they have  d iffe ren t ou t-of-ne twork p rogram s based  on  the ir p lan .   

So  I'm  trying  to  -- trying  to  expla in  there 's  a  lo t o f th ings  tha t could  

go  in to  th is , bu t if th is  is  the  sam e  p lan ; if th is  is  the  sam e da tes  of 

se rvice ; I would  expect the  sam e re im bursem en t.  But they're  no t. 

Q Sir, do  you  rem em ber what m y ques tion  was? 
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A No.  What's  your ques tion? 

Q All righ t.  If we  have  another 99285 under the  Las  Vegas  

Sands  p lan  in  2019, what do  you  th ink tha t one 's  go ing  to  be? 

MR. GORDON:  Objection  -- 

THE WITNESS:  If we  had  another -- 

MR. GORDON:  -- ca lls  for specula tion .   

THE WITNESS:  -- p lan .  

THE COURT:  Tha t's  sus ta ined .  You have  to  redo  the  form .  

BY MR. MCMANIS:   

Q Let's  jus t take  a  look a t the  next  99285 in  Clark County for 

Frem ont under the  Las  Vegas  Sands  Group 410018.  Back down aga in  to   

$230, righ t? 

A Correct. 

Q All righ t.  Now you 've  go t the  Las  Vegas  Sands  p lan  2019  

tha t we  have  in  Exh ib it 296.  You have  tha t in  fron t o f you , righ t, s ir? 

A I do , s ir. 

Q Okay.  And you 're  no t aware  of even  a  s ing le  o ther Las  Vegas  

Sands  Plan  for 2019 tha t's  been  produced  and  is  evidence  in  th is  ca se ; 

a re  you , s ir? 

MR. GORDON:  Objection .  Asked  and  answered . 

THE COURT:  Overru led .  

THE WITNESS:  I have  not looked  through th is  en tire  

docum ent to  see  what's  in  it.  I do  no t know the  Las  Vegas  Sands  p lan  or 

p lans .   Tha t's  m y tes tim ony.  

BY MR. MCMANIS:   
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Q Well, your tes tim ony is  tha t UMR fo llows  the  p lan , righ t? 

A UMR fo llows  the  p lan  docum ent in  the  in ten t tha t we  work 

through with  our cus tom ers , correct. 

Q All righ t.  If Exh ib it 296 is  the  on ly Las  Vegas  Sands  p lan  tha t 

we  have , can  you  te ll m e  what in  Exhib it 296 a llows  UMR to  jus t change  

the  a llowed am ount a ll in  the  sam e cla im  year?  Can  you  te ll m e  what 

from  Exhib it 296, you 've  go t it righ t in  fron t o f you , a llows  UMR to  

change  the  am ount? 

MR. GORDON:  Objection .  Mischa racte rizes  h is  tes tim ony.  

THE COURT:  Overru led . 

THE WITNESS:  I'm  not a  p lan  docum en t person .  I wou ld  

need  to  work m y way through th is  en tire  docum ent.  

BY MR. MCMANIS:   

Q This  -- 

A But we  have  -- bu t we  have  -- 

MR. GORDON:  Your Honor, if could  you  a llow counse l to  le t 

the  witness  answer h is  ques tion? 

THE COURT:  Yeah , don ' t in te rrup t h im .  

MR. MCMANIS:  I apologize , Your Honor.  

THE WITNESS:  But when  we im plem ent a  group , we  s it 

down with  them , and  we walk th rough the ir benefits .  What do  you  

expect u s  to  adm inis te r.  Pa rt o f tha t d iscuss ion  is  a lso  about the  ou t-of-

ne twork p lan  o r the  ou t-of-ne twork program  tha t they wan t us  to  

adm inis te r on  the ir beha lf.  Or they can  actua lly choose  to  adm inis te r -- 

you  know, they have  a  cus tom  plan  tha t they want us  to  adm inis te r.  And 

001380

001380

00
13

80
001380



 

- 237 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

so  be tween  the  p lan  docum ent and  those  d iscuss ions  with  the  cus tom er, 

tha t's  how we de te rm ine  how we 're  go ing  to  process  cla im s .  

BY MR. MCMANIS:   

Q Are  you  fin ished  with  your answer? 

A Yes , s ir. 

Q Okay.   We s ta rted  ou t with ; I th ink you 're  the  on ly pe rson  

from  UMR we 're  go ing  to  have  a  chance  to  ask ques tions  in  fron t o f th is  

ju ry.  Do  you  reca ll tha t? 

A I be lieve  so , yes . 

Q All righ t.  I'm  jus t asking  the  on ly person  tha t I can , can  you  

poin t to  anyth ing  in  Pla in tiffs '  Exhib it 296 tha t supports  UMR changing  

the  a llowed am ount for the  sam e type  o f cla im  in  the  sam e county, in  the  

sam e p lan  year?  Can  you  poin t us  to  anyth ing , s ir? 

A I’m  not fam ilia r with  the  docum ent.   

Q So  is  tha t a  no? 

A I'm  not fam ilia r with  the  docum ent, and  I canno t righ t now 

poin t to  anyth ing  in  th is  docum ent. 

MR. MCMANIS:  All righ t.  Your Honor, a t th is  tim e  I would  

m ove  to  adm it th is  sum m ary of Pla in tiffs '  Exhib it 493 -- 473 without the  

dem ons tra tives  on  it, a s  a  sum m ary.   

THE COURT:  Any objection? 

MR. GORDON:  I' ll ob ject righ t now.  We need  to  verify a ll o f 

the  in form ation  tha t is  conta ined  on  th is  dem ons tra tive . 

THE COURT:  Good enough.  We ' ll take  it up  firs t th ing  

tom orrow m orning .  
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MR. MCMANIS:  Okay.  Thank you , Your Honor.   

BY MR. MCMANIS:   

Q All righ t.  Now Mr. Ziem er, I heard  you  m ention  a  little  b it, 

m aybe  there ' s  another p lan  ou t there , m aybe  it has  d iffe ren t te rm s .   

Som eth ing  like  tha t righ t?  

A I have  -- 

Q Las  Vegas  Sands? 

A Correct. 

Q Okay.  Well, I want to  take  a  look a t ano ther excerp t from  

Pla in tiffs '  Exhib it 473.   And I'm  not go ing  to  read  the  nam e, bu t can  you  

see  tha t on  th is  excerp t there 's  a  pa tien t nam e, s ir? 

A I see  it.  There 's  a  pa tien t nam e. 

Q Okay.  And I'm  not go ing  to  ask you  to  read  it ou t loud  

because  I wan t to  m ake  su re  tha t we  don ' t pu t tha t in  the  record .  But do  

you  see  th is  is  another 99285 cla im  with  a  da te  of se rvice  in  Augus t o f 

2019? 

A I see  the  da te  of se rvice  is  Augus t o f 2019. 

Q And the  em ployer is  Medica l Transporta tion  Managem ent, 

Inc.   Do you  see  tha t? 

A I see  a  portion  of tha t nam e, yes . 

Q All righ t.  Do you  know whether tha t's  the  UMR/ASO 

cus tom er? 

A I do  not know if tha t's  the  UMR cus tom er off the  top  of m y 

head .  

Q All righ t.  Well, I' ll represen t to  you  tha t in  the  da ta  we  have , 
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it shows  up  as  be ing  a  p lan  adm in is te red  by UMR, okay? 

A Okay.  

Q All righ t.  So  we 've  go t th is  pa tien t, the  99285, and  an  

a llowed am oun t of $315.25.  Do you  see  tha t? 

A I see  tha t.  

Q What do  you  suppose  happens  -- well, le t' s  jus t take  a  look.  

All righ t.  The  sam e  pa tien t back to  the  em ergency room  in  the  sam e 

year, fo r the  sam e code .  What's  the  a llowed am ount th is  tim e? 

A The  a llowed am oun t on  8/14/19 is  $315.25.  And  on  11/27/19 

the  a llowed am ount is  $409.82. 

Q Okay.   Sam e pa tien t, righ t? 

A Sam e pa tien t, d iffe ren t da te  of se rvice . 

Q Sam e county? 

A Facility county is  Clark Coun ty, co rrect. 

Q Do you  th ink tha t the  $409 in  Novem ber of 2019 was  m ore  

reasonable  or less  reasonab le  than  the  $315 in  Augus t o f 2019? 

MR. GORDON:  Objection .  Ca lls  for specula tion .  

Mischaracte rizes  h is  tes tim ony. 

THE COURT:  Overru led .   

THE WITNESS:  Can  you  re s ta te? 

BY MR. MCMANIS:   

Q Do you  th ink tha t the  $409 was  m ore  reasonable  or le ss  

reasonable  than  the  $315 in  Augus t o f 2019? 

A I don ' t th ink tha t I can  answer the  ques tion .  The  poin t is  tha t 

they're  on  d iffe ren t da tes .  Tha t they're  in  the  sam e county, bu t they're  
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on  d iffe ren t da tes .   As  we  ta lked  about before  in  your exam ple , righ t, we  

would  expect if it' s  the  sam e type  of cla im  for the  sam e se rvice  and  the  

sam e p lan , the  sam e out-of-ne twork program , righ t, and  the  sam e da te  

of se rvice , we  would  expect the  sam e re im bursem ent. 

Q Do you  th ink tha t th is  pa tien t changed  her p lan  be tween  

Augus t o f 2019 and  Novem ber of 2019? 

MR. GORDON:  Objection .  Ca lls  for specula tion . 

THE COURT:  Overru led .  

THE WITNESS:  I don ' t know.  

BY MR. MCMANIS:   

Q Do you  have  any explana tion  -- well, le t m e  ask th is .  Is  it s till 

your tes tim ony, desp ite  see ing  a ll the  d iffe ren t num bers  tha t we 've  jus t 

looked  a t, these  d iffe ren t num bers  for the  sam e  pa tien t,  is  it s till your 

tes tim ony tha t UMR's  jus t fo llowing  the  p lan? 

A UMR fo llows  the  p lan . 

Q Even  with  a ll the  d iffe ren t am ounts  tha t we  looked  a t? 

MR. GORDON:  Objection .  Asked  and  answered . 

THE COURT:  Overru led .   

THE WITNESS:  UMR fo llows  the  p lan . 

BY MR. MCMANIS:   

Q Do you  know how m any tim es  if we  go  through  th is  whole  

file , Pla in tiffs '  Exhib it 473, you  saw how big  tha t spreadshee t was , righ t? 

A I saw how big  the  spreadshee t was .  

Q Do you  know how m any tim es  if we  go  through  tha t 

spreadshee t, cla im  b  cla im , we ' ll s ee  UMR paying  d iffe ren t am ounts  for 
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the  sam e types  of cla im s  on  the  sam e p lans? 

A I don ' t know. 

MR. MCMANIS:  Pass  the  witness .  

THE COURT:  Okay.  Cross  -exam ina tion , p lease . 

CROSS-EXAMINATION 

BY MR. GORDON:   

Q All righ t.  Mr. Ziem er, thank you  for taking  the  tim e  to  be  

here .  We 're  go ing  to  go  through som e ques tions  and  a llow you  to  

fam ilia rize  yourse lf with  the  ju ry, is  tha t okay? 

A Yes .   

Q Where  do  you  live  Mr. Ziem er? 

A I live  in  Wausau , Wiscons in .  So  if you  th ink about the  S ta te  

of Wiscons in  and  the  ho le  in  the  m iddle , tha t's  where  Wausau  is . 

Q The  Green  Bay m ask is  a  dead  g iveaway of som eth ing .   Are  

you  m arried? 

A I am  m arried .  My 20th  anniversa ry is  com ing  up  here  on  

Decem ber 7th .  Yes , I am  aware  tha t it is  Pearl Harbor Day.  And tha t fact 

is  no t los t on  m y wife , e ithe r.  And  then  we  have  two kids , 18 and  16. 

Q All righ t.  And p lease  te ll the  ju ry d id  you  a ttend  co llege? 

A I d id  a ttend  co llege .  I went to  the  Univers ity of Wiscons in  a t 

Madison .  And I had  a  wonderfu l expe rience  there .  

Q Did  you  earn  a  degree  from  Madison?   

A Yeah , I ea rned  a  bache lor's  degree  in  banking  and  finance . 

Q And do  you  have  any advance  degrees? 

A I do  not have  any advance  degrees . 
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Q And afte r co llege , what d id  you  do?  Did  you  go  to  work 

im m edia te ly a fte r co llege  when you  gradua ted? 

A Afte r co llege  I s ta rted  working  a t Hum ana .  They're  an  

insurance  com pany.  They had  a  -- actua lly I th ink a t the  tim e  it was  

known as  Em ployer's  Hea lth  Insurance .  Then  subsequently it was  

bought by Hum ana .  I th ink I worked  there  for m aybe  three  or four years .  

And then  was  ab le  to  take  an  opportun ity with  a  TPA ca lled  Wausau  

Benefits .   Wausau  is  actua lly m y hom etown.  I wasn ' t necessarily 

in te res ted  in  go ing  back to  m y hom etown to  work.  But tha t's  where  it 

took m e.  And so  Wausau  Benefits  was  a  sm all TPA, and  we  were  

acquired  by a  com pany ca lled  Fise rv.  They d id  da ta  transactions .  And 

so  they were  accum ula ting  o r acqu iring  TPAs.  And then  Fiserv -- so  

Fise rv I th ink had  four or five  d iffe ren t TPAs tha t they had  acquired .  And 

then  they so ld  us  to  UnitedHealthcare  in  2008. 

Q And le t' s  go  back to  Hum ana .  What type  of work were  you  

doing  a t Hum ana? 

A At Hum ana  I was  a  cla im s  processor.  So  I answered  -- I 

answered  ca lls  and  processed  cla im s . 

Q And you  m entioned  you  s ta rted  a t Wausau , and  it wen t 

th rough a  se ries  of acquis itions  un til it becam e part o f Fise rv, I be lieve .  

J us t genera lly describe  som e of the  ro les  and  respons ib ilities  tha t you  

had  a t Wausau  Benefits  un til it becam e  Fiserv. 

A Yeah , so  I should  -- I should  s ta te , I s ta rted  ou t -- when  I 

s ta rted  ou t a t Em ployer's  Hea lth  Insurance  and  Hum ana , m an th is  has  

been  a  long  tim e  ago , when  I s ta rted  ou t I was  a  cla im s  processor.  I  
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then  becam e a  supervisor a t Hum ana  for cla im s  process ing  and  

cus tom er se rvice .  When I m oved  over to  Wausau  Benefits , it was  in  an  

opera tiona l ro le .  So  I th ink I was  a  m anager in  the  opera tions  a rea .   But 

probably two years  la te r I took a  ro le  in  our ne twork se rvices  or so lu tions  

a rea .  And so  I want to  say s ince  p robably 2003, I've  rea lly been  involved  

with  our ne twork a rea .  And  then  I'm  kind  of ge tting  additiona l 

respons ib ility.   I want to  say about five  or -- no , it' s  go t to  be  longer than  

tha t, p robably e igh t o r n ine  years  ago , working  on  our pha rm acy 

so lu tions .  And then  probab ly two yea rs  ago , adding  in  ou r ancilla ry 

so lu tions .  Which  I'm  now re spons ib le  for. 

Q And when you  say ancilla ry so lu tions , can  you  expla in  what 

tha t m eans? 

A Ancilla ry so lu tions .  It' s  rea lly kind  of an  in te res ting  a rea  

because  jus t a ll o f the  d iffe ren t th ings  tha t a re  go ing  on .  So  we  do  

th ings  like  te lem edicine .  And befo re , te lem edicine  was  like , you  know, 

hey, I don ' t want to  go  to  the  doctor.  I have  a  sn iffle , so  you  know, can  I 

jus t, you  know, ca ll o r can  I, you  know, use  m y phone?  And now, it' s  jus t 

expanded  to  so  m any d iffe ren t th ings .  You know, be ing  ab le  to  work 

with  m em bers  from  a  behaviora l hea lth  perspective , tha t's  jus t been  

huge  in  the  pandem ic. 

Or now, you  can  actua lly do  phys ica l therapy over your phone .  So  

te lem edicine  is  rea lly som eth ing  huge .  We a lso  work with  a  lo t o f 

d iffe ren t p roducts  tha t United  se lls .  So  they have  the ir specia lty benefits  

p rogram , so  financia l p ro tection  or vis ion , th ings  a long  those  lines .  We  

a lso  have  our -- we  offe r se lf-funded  denta l adm inis tra tion .  So  those  a re  
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som e of the  th ings  tha t kind  of fa ll in to  tha t ancilla ry bucke t. 

Q And when you  firs t s ta rted  a t UMR, jus t to  go  back, what was  

your pos ition  a t tha t tim e? 

A At UMR or a t Wausau  Bene fits? 

Q At UMR. 

A At the  tim e  we becam e -- so  United  acquired  us  in  2008.  And 

a t tha t tim e , I be lieve  I was  a  m anager in  the  ne twork so lu tions  a rea . 

Q And what is  your cu rren t pos ition? 

A My curren t pos ition  is  vice  pres ident in  our cus tom er 

so lu tions  a rea .  Respons ib le  for ancilla ry, pharm acy, and  ne twork 

so lu tions . 

Q And describe  for the  ju ry the  s ize  of your team  and  who you  

work with  in  your pos ition . 

A Yeah .  So , you  know, in  to ta l, we  -- I th ink there  is  about ju s t 

a  little  over 50 peop le  tha t report up  th rough m y departm ent.  From  a  

pharm acy s tandpoin t, tha t's  rea lly about e igh t people .  And then  we 

probably have  another e igh t people  tha t work on  our ancilla ry so lu tions .  

And then  the  rem ainder of the  team  is  rea lly focused  in  on  ne twork.  And 

so  we  have  a  team  tha t focuses  in  on  ana lys is . 

 So  a  lo t o f tim es , our cus tom ers  a re  -- they jus t don ' t take  us  

a t our word  tha t som eth ing  is  a  good  idea  for them .  They actua lly want 

to  see  whether or no t a  specific product o r a  so lu tion  is  go ing  to  be  a  

benefit to  them .  So  tha t -- tha t team  rea lly he lps  support a  lo t o f the  

ana lytics  tha t we  do  for our cus tom ers .  We have  a  team  tha t is  rea lly 

respons ib le  for working  with  our exis ting  clien ts , answering  the ir 
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day-to-day ques tions ; you  know, m aking  sure  the  im plem ent -- clien ts  

a re  im plem ented  appropria te ly, m aking  sure  tha t renewals  go  in  

appropria te ly. 

 And then  we  have  a  team  tha t's  re spons ib le  for our d iffe ren t 

p roducts  and  se rvices .  So , you  know, we 're  ta lking  here  about 

em ergency cla im s  and  out-of-ne twork so lu tions .  So  we  have  a  team  tha t 

rea lly is  respons ib le  for, you  know, lis ten ing  to  our cus tom ers , lis ten ing  

to  the  indus try, lis ten ing  to  the  d iffe ren t vendors  tha t we  use , 

co llabora ting  with  United  on  what they're  see ing  so  tha t we  can , you  

know, figure  ou t what types  of so lu tions  would  be  good to  offe r our 

clien ts . 

 And then  they' re  re spons ib le  for im plem enting  and  then  

m anaging  those  so lu tions  on  an  ongoing  bas is .  You know, we  process  

probably -- I have  no  -- m illions  of ou t-of-ne twork cla im s .  There 's  -- you  

know, we  a lways  want to  process  th ings  accura te ly, bu t we  a lways  

expect tha t the re 's  go ing  to  be  is sues  and  we  need  to  reso lve  those  on  

beha lf o f our clien ts . 

Q You m entioned  som eth ing  tha t I would  like  you  to  expand  

upon a  little  b it m ore  in  an  answer to  Mr. McManis '  ques tion  

[ind iscern ib le ] is  you  lis ten  to  your clien ts  and  work with  the  clien ts .  And  

why is  tha t im portan t for what you  do  in  your ro le  and  pos ition? 

A You know, lis ten ing  -- our m antra , righ t, is  m eet the  

cus tom er where  they a re .  And so  the  firs t part o f tha t is  lis ten ing .  And 

so  it' s  im portan t for us  to , you  know, lis ten  to  our account m anage rs  

because  they' re  with  our cus tom ers  m os t o ften .  What a re  they saying  
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about our ou t-of-ne twork program s?  It' s  im portan t for us  when  we  ge t 

the  opportun ity to  be  in  fron t o f our cus tom ers , righ t, whether it' s  m yse lf 

o r anybody on  our team  -- lis ten .  What' s  caus ing  them  angs t?  What's  

caus ing  -- you  know, what's  -- where  do  they see  th ings  go ing?  And so  

it' s  im portan t tha t we  do  tha t.  It' s  im portan t tha t we  lis ten  to  indus try 

experts . 

So  whether if our -- you  know, you  go  to , you  know, d iffe ren t 

conferences  or you ' re  lis ten ing  to  what o ther th ird-party adm inis tra tors  

a re  do ing  or you 're  lis ten ing  to  wha t UnitedHealthcare  is  do ing .  You 

know, the  bes t th ing  tha t you  can  do  is  lis ten  so  tha t you  can  figure  ou t 

where  you  want to  go  and  where  you  want to  take  your p roducts  and  

so lu tions .  The  m ore  com petitive  so lu tions  tha t you  have , you  know, 

clien ts  a re  go ing  to  be  m ore  ap t to  s tay with  you , and  we 're  m ore  ap t to  

win  additiona l bus iness  and  grow our bus iness . 

Q And jus t so  we ' re  clear.  And you ' re  em ployed  by UMR; is  

tha t correct? 

A I am  em ployed  by UMR.  I work fo r UMR, yes . 

Q And have  you  heard  of an  en tity ca lled  S ie rra  Hea lth  and  

Life? 

A I have  heard  of an  en tity ca lled  S ie rra  Life  and  -- Hea lth  and  

Life . 

Q Are  you  em ployed  by S ie rra  Hea lth  and  Life? 

A I am  not em ployed  by S ie rra . 

Q Have  you  heard  of Health  Plan  of Nevada? 

A I'm  sorry? 
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Q Have  you  heard  of Hea lth  Plan  of Nevada? 

A I have  heard  of the  Hea lth  Plan  of Nevada . 

Q All righ t.  And a re  you  em ployed  by Health  Plan  of Nevada? 

A I am  not em ployed  by Health  Plan  of Nevada . 

Q And have  you  ever worked  for UnitedHealthcare  insu rance  

com pany and  a t Un itedHealthcare  Services? 

A I work for UMR.  We 're  who lly-owned subs id ia ry of 

UnitedHealthcare .  And so , you  know, in  a  way, I work for 

UnitedHealthcare . 

Q And the  sys tem s  tha t UMR uses  to  -- you  know, part o f the  

whole  process  of lis ten ing  to  clien ts  and  process ing  cla im s  and  find ing  

so lu tions  for the  clien t, does  UMR have  a  separa te  sys tem  from  the  o ther 

en tities  [ind iscern ib le ]? 

A Yeah .  So  in  2008 when United  bought Pfizer Hea lth , the  

reason  tha t they bought Pfize r Hea lth  was  because  they noticed  tha t 

there  was  th is  indus try ca lled  th ird  -- TPA bus iness  tha t they couldn ' t 

address  with  the ir own ASO so lu tions , the ir own  se lf-funded  so lu tions .  

And so  tha t's  why they purchased  us . 

And so  we  have  d iffe ren t sys tem s  from  UnitedHealthcare .  We 

have  a  d iffe ren t m anagem ent s ta ff, righ t, tha t focuses  so le ly on  UMR 

bus iness .  And our goa l is  to  leve rage  certa in  th ings  from  

UnitedHealthcare , bu t a t the  sam e tim e , we  don ' t want to  be  an  exact 

rep lica  of UnitedHealthcare . 

We want to  be  ab le  to  m eet our cus tom ers '  needs , m eet where  

they're  a t, bu ild  cus tom  so lu tions  for them .  We  don ' t want to  jus t be  a  
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duplica te  of what UHC a lready have .  And  tha t's  kind  o f the  goa l tha t 

UHC has  for us . 

Q J us t so  I unders tand  with  a  little  b it m ore  cla rity, you  

m entioned  tha t you  work co llabora tive ly with  UnitedHealthcare  on  som e 

type  of p rogram s, goa ls , and  objectives  for clien ts .  How would  you  

characte rize  -- how would  you  describe  if UMR has  au tonom y from  

UnitedHealthcare  and  what it does , and  how it re la te s  to  bus inesses? 

A I m ean , we  -- aga in , we  focus  in  on  the  so lu tions  tha t ou r 

cus tom ers  want, righ t?  So  tha t's  ou r prim ary goa l.  We want to  leverage  

a ll o f the  -- you  know, a ll o f the  bra in  power from  UnitedHealthcare .  We 

want to  leverage  the  bra in  power from  our vendors .  We want to  lis ten  to  

what our cus tom ers  a re .  And if tha t -- if tha t b rings  us  to  a  d iffe ren t 

so lu tion  than  United , then  tha t's  okay.  But a t the  sam e tim e , there 's  a lso , 

you  know, som e rea lly good  th ings  tha t United  does .  There 's  som e  

rea lly good  th ings  tha t our com petito rs  do .  And, you  know, we  wan t to  

lea rn  from  tha t. 

And a  lo t o f our -- if you 're  -- if we ' re  ta lking  specifica lly about our 

ou t-of-ne twork p rogram s and  how they im pact em ergency care , a  lo t o f 

the  so lu tions  a re  no t -- they're  m aybe  s im ila r to  United .  Bu t because  we  

have  d iffe ren t sys tem s , we  use  d iffe ren t vendors , they're  a lways  go ing  

to  be  s ligh tly d iffe ren t.  And because  of kind  of how we will cus tom ize  

th ings , there  could  be  -- there  could  be  o ther reasons  for d iffe rences  as  

well. 

Q And when you  say, "cus tom ize  th ings", jus t b rie fly g ive  us  a  

flavor of what you  m ean  by cus tom ize  th ings  for the  clien ts . 
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A Well, with  -- if we 're  th inking  about ou t-of-ne twork program s, 

you  know, we  have  a  -- today, we  have  a  su ite  of five  d iffe ren t p rogram s 

the  clien t can  choose  from .  At the  sam e tim e , we  have  cus tom ers  tha t 

fee l like  cos t conta inm ent in  the ir ou t-o f-ne twork s tra tegy is  key to  how 

they want the ir benefits  run . 

And som e of those  cus tom ers  have  the ir own cus tom  out-of-

ne twork s tra teg ies .  So  they bring  the  so lu tion  to  us .  We actua lly have  a  

couple  of cus tom ers  here  in  Nevada  tha t have  the ir own out-of-ne twork 

so lu tions .  And so  -- aga in , you  know, it kind  of goes  back to  th is  we 're  

taking  the  d irection  of the  benefit -- o r o f the  em ployer, righ t?  We 're  

adm inis te ring  the  so lu tions  tha t they want us  to  adm inis te r, and  tha t 

includes  cus tom  ou t-of-ne twork program s as  well. 

Q And jus t so  I'm  clea r.  Does  UMR provide  cove rage  for the  

fu lly-insu red  hea lth  p lan? 

A No.  We do  not take  risk, so  we  a re  -- we  a re  on ly 

adm inis te ring  th ings  from  a  se lf -- a  se lf-funded  s tandpoin t. 

Q And not taking  risks , is  tha t one  of the  d iffe rences  be tween  

fu lly-insu red  and  se lf-funded  p lans? 

A Yeah .  A se lf-funded  p lan  is  where  an  em ploye r actua lly is  

paying  for the  p lan  am ounts .  So  if you  go  to  the  doctor and  the  p lan  

pays  100 percent, fo r a  se lf-funded  cus tom er, it' s  actua lly them  paying  

the ir -- it' s  the  se lf-funded  cus tom er tha t's  actua lly paying  the  docto r, 

righ t?  UMR adm inis te rs  the  cla im . 

So  a  good  exam ple  of th is  would  be  like  Coca-Cola .  They 

adm inis te r -- o r they de te rm ine  the ir own benefits .  They ask whoever 
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the ir adm inis tra tors  or the ir TPAs a re  to  adm inis te r the ir benefit p lan .  

But Coca -Cola , a t the  end  of the  day, is  the  one  tha t's  actua lly paying  the  

cla im s  tha t the  m em bers  a ll righ t respons ib le  for.  Or m aybe  a  be tte r 

exam ple .  Pla in tiffs  sa id  tha t -- o r Pla in tiff p resen ted  som eth ing  on  Las  

Vegas  Sands  Corpora tion , righ t?  Las  Vegas  Sands , the ir benefit p lan , it' s  

the ir m oney tha t we 're  us ing  to  pay the ir cla im s .  Hopefu lly, tha t m akes  

sense . 

Q Okay.  Other than  Las  Vegas  Sands , as  you  s it here  today, a re  

you  aware  of any o ther ASO clien ts  tha t UMR has  in  Nevada? 

A Yes .  We have  -- we  have  a  num ber of the  cas inos .  So  I know 

tha t MGM is  one  of the  -- one  of our key clien ts  actua lly th rough an  

acquis ition  tha t we  m ade  of Hea lthSCOPE Benefits .  Clark County is  one  

of our clien ts .  But we  have  a  num ber of clien ts  with in  the  S ta te  of 

Nevada . 

Q Okay.  And with  respect to  ou t-of-ne twork program s.  We had  

som e tes tim ony about it today for a ll those  program s , bu t b rie fly 

describe , if you  can , for the  ju ry what a re  som e o f the  d iffe rences  or 

s im ila rities  and  d iffe rences  be tween  the  ou t-of-ne twork program s o f 

UMR and  UnitedHealthcare . 

A It' s  a  little  b it d ifficu lt to  expla in  the  d iffe rences .  While  we  

co llabora te , we  ta lk, and  we 've  done  com parisons .  The  com parisons  a re  

a t a  very h igh  leve l, and  it s ta rts  to  ge t nuanced .  So  a  lo t o f our -- a  lo t o f 

our program s a re  s im ila r, bu t because  of the  d iffe ren t vendors  we  have  -- 

so  for ins tance , UnitedHealthcare  doesn ' t use  Firs t Hea lth , they don ' t use  

Change  Hea lthcare , they don ' t use  -- Cirrus  is  another ou t-of-ne twork.  
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So  there 's  d iffe ren t vendors  tha t a re  involved . 

How our cla im s  sys tem s  a re  ab le  to  iden tify cla im s  and  what our 

cla im s  sys tem s  a re  ab le  to  do  a re  d iffe ren t.  So  there ' s  som e nuances  in  

te rm s  of certa in  capabilities  on  the  United  s ide  versus  certa in  capab ilities  

on  the  UHC s ide  [s ic].  So  aga in , while  our program s m ay be  s im ila r, 

they're  defin ite ly d iffe ren t. 

Q So  you  m entioned  a  vendor, Firs t Hea lth .  What is  Firs t 

Hea lth? 

A Excuse  m e.  So  Firs t Hea lth  is  -- we  ca ll them  a  secondary 

ne twork, I th ink in  th is  context, ve rsus  ca lling  it a  wrap  ne twork.  But Firs t 

Hea lth  is  a  ne twork tha t contracts  d irectly with  p rovide rs .  They a re  -- 

they contract w ith  p roviders .  But because  of the  way they contract w ith  

providers , we ' re  actua lly ab le  to  pay the  cla im  a t the  ou t-of-ne twork leve l 

o f benefits .  And so  for our program s where  we 're  us ing  Firs t Hea lth , we  

actua lly pu t the ir logo  on  the  ID ca rd , so  the  providers  know to  -- tha t 

they could  expect a  d iscount from  Firs t Hea lth . 

Q And what about Change  Healthcare? 

A Change  -- excuse  m e.  Change  Hea lthca re  is  a  -- is  a  com pany 

tha t actua lly contracts  with  a  num ber o f d iffe ren t secondary -- o r a  

num ber o f d iffe ren t ne tworks .  And  so  what they do  is  they identify 

d iffe ren t ne tworks .  They have  a  h ie ra rchy tha t -- tha t they're  ab le  to  go  

out to  these  d iffe ren t ne tworks  depend ing  upon where  the  cla im  is  a t 

and  obta in  a  d iscount.  So  they do  tha t for us . 

They a lso  do  som e th ings  for som e of our ou t-of-ne twork 

program s where  if we  a re  unable  to  ge t a  reasonable  secu red  ra te  e ithe r 
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th rough fee  negotia tion  or a  ne twork, they will reprice  the  cla im  to  a  

percentage  of Medicare .  You know, I th ink m os t people  try to  th ink tha t  

-- o r a t leas t I th ink tha t, you  know, Med icare  p lus  som e type  of a  m arg in  

would  be  a  reasonable  am ount.  But for, you  know, our clien ts , righ t, you  

know, they want to  m ake  su re  tha t, you  know, the ir m em bers  a re  be ing  

taken  ca re  of as  well.  But Change  Healthcare  actua lly adm inis te rs  tha t 

p rogram  for us . 

And so  fo r rad io logy, anes thes io logy, pa thology lab  a s  well as  

em ergency cla im s  where  we  can ' t ge t a  reasonable  d iscount th rough  our 

CRS program , they actua lly apply tha t percentage  of Medicare .  And then  

we  te ll the  providers  if you  don ' t agree  with  the  percentage , ca ll.  Right?  

And so  they're  ca lling  Change  Healthcare , and  then  Change  Healthcare  

will nego tia te  with  tha t p rovider. 

Now, with  em ergency cla im s , you  know, we  have  to  m ake  sure  

tha t the  m em ber is  he ld  harm less .  So  in  the  event tha t they can ' t expla in  

why 350 percent o f -- o r I'm  sorry, I th ink it' s  250 percent o f 

Medicare  -- isn ' t rea sonable , they' ll actua lly negotia te  up  to  b illed  

charges  so  tha t tha t m em ber isn ' t he ld  harm  -- o r tha t -- so  tha t m em ber 

is  he ld  harm less . 

Q And then  las tly for Cirrus? 

A So  Cirrus  is  a  -- Cirrus  is  rea lly focused  on  facility cla im s .  So  

it' s  -- they don ' t -- they don ' t im pact em ergency pos ition  cla im s .  But 

Cirrus  does  s im ila r th ings , righ t?  They de te rm ine  what a  u sua l and  

cus tom ary am ount is  for a  facility cla im .  J us t like , you  know -- you  

know, usua l and  cus tom ary for a  phys ician  cla im  m ight be  -- you  know, 
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aga in , it' s  dependent upon , you  know, the  bene fit p lan , bu t it could  be  -- 

o r som e of the  products  tha t the  clien t chooses , it could  be  som eth ing  

like  Med icare , it cou ld  be  som eth ing  like  Data  iS ight, it cou ld  be  

som eth ing  like  FAIR Health , righ t?  So  Cirrus  is  anothe r way of trying  to  

ge t what a  usua l and  cus tom ary am ount is  for an  ou t-o f-ne twork cla im . 

MR. GORDON:  Your Honor, we 're  a t a  good  spot if you  want 

to  -- 

THE COURT:  We are .  Thank you . 

All righ t.  So  le t m e  g ive  you  the  adm onitions .  We ' ll be  in  

recess  un til tom orrow a t 8:30 a .m .  I had  to ld  you  on  Friday tha t we 'd  

have  a  new schedule  th is  week.  The  on ly day tha t's  go ing  to  change  is  

we ' ll s ta rt la te  Wednesday, which  would  be  8:45.  So  can  everybody do  

without a  new schedule?  All righ t.  So  until tom orrow, we  see  you  a t 

8:30. 

Do not ta lk with  each  o ther o r anyone  e lse  on  any sub ject 

connected  with  the  tria l.  Don ' t read , watch  or lis ten  to  any report o f o r 

com m entary on  the  tria l.  Don ' t d iscuss  th is  case  with  anyone  connected  

to  it by any m edium  of in form ation , including  without lim ita tion ; 

newspaper, te levis ion , rad io , in te rne t ce ll phones  or texting .   

Don ' t conduct any research  on  your own re la ting  to  the  case .  

Don ' t consult d ictionaries , use  the  in te rne t o r use  re fe rence  m ateria ls .  

Don ' t pos t on  socia l m edia .  Don ' t ta lk, text, twee t, Google  or conduct 

any o the r type  of book or com pute r re search  with  regard  to  any is sue , 

party, witness  or a tto rney involved  in  th is  case .   

Most im portan tly, do  not form  or express  any opin ion  on  any 
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sub ject connected  with  the  tria l un til the  m atte r is  subm itted  to  you . 

Thank you  for another grea t day.  Have  a  good  n ight.  See  

you  tom orrow a t 8:30. 

[J ury ou t a t 4:45 p .m .] 

[Outs ide  the  presence  of the  ju ry] 

THE COURT:  Mr. Ziem er, you  m ay s tep  down. 

THE WITNESS:  Thank you . 

THE COURT:  We have  som e m atte rs  to  take  up  outs ide  of 

your pre sence .  So  if you ' ll p lease  exit the  room , too?  Thank you . 

THE WITNESS:  Yes , m a 'am . 

THE COURT:  So  if you  guys  want five  now, we  can  go  until 

5:45.  Do you  want five  m inu tes  to  ten  m inutes  righ t now? 

MR. BLALACK:  I'm  ready to  proceed  when you  a re , Your 

Honor.  We have  a  lo t o f work to  do .  So  if you  want to  go , we ' ll take  a  

break.  Whatever you  prefe r. 

MR. ZAVITSANOS:  Your Honor, yeah , we  defe r to  the  Court.  

We 're  ready to  go , bu t if Your Honor would  like  a  break, then  -- 

THE COURT:  Le t's  be  ready a t 4:55. 

MR. ZAVITSANOS:  Thank you . 

MR. BLALACK:  Thank you , Your Honor. 

[Recess  taken  from  4:45 p .m . to  4:54 p .m .] 

THE COURT:  And kindly m ove  th is  so  I can  m ake  eye  contact 

with  Defense  counse l. 

MR. ZAVITSANOS:  Oh, I'm  sorry, Your Honor.  I would  have  

welcom ed tha t, Your Honor. 
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THE COURT:  Thanks , guys . 

MR. ZAVITSANOS:  Sure . 

THE COURT:  Tha t's  what -- 

MR. ZAVITSANOS:  Your Honor, we ' ll m ove  th is  -- m ay I 

leave  th is  righ t here  for righ t now? 

THE COURT:  Yeah .  Tha t's  g rea t. 

MR. ZAVITSANOS:  Is  tha t a ll righ t? 

THE COURT:  So  have  the  two of you  conferred  on  an  agenda  

for us  ton ight? 

MR. BLALACK:  Well, Your Honor, I th ink the  on ly th ing  I had  

to  cover was  the  -- 

THE COURT:  It' s  vo ice-activa ted  and  there 's  one  a t the  

podium . 

MR. ROBERTS:  Your Honor, a re  you  ta lking  about the  -- fo r 

purposes  of the  cha rt? 

MR. BLALACK:  The  only th ink I had , Your Honor, was  the  

ques tion  of the  need  for reques t to  be  m ade  for tim e  a lloca tion .  Either 

have  them  re s t o r a  tim e  a lloca tion  jus t fo r the  rem ainder o f the  tria l.  

Tha t's  what we  reques ted  las t Friday, was  have  them  res t by the  end  of 

the  day.  Subm iss ion  we m ade  th is  m orning , ask tha t in  the  a lte rna tive , if 

they weren ' t go ing  to  res t by the  end  o f the  day, tha t the  Court adop t a  

tim e  a lloca tion  -- s trict tim e  a lloca tion  -- be tween  now and  when the  las t 

day of proof is , which  is  4:45 next Monday.  And it' ll be  based  on  the  

tim es  the  sepa ra te  parties  have  exchanged , wh ich  were  very tigh t, and  I 

m ean  very tigh t, and  having  us  work a  lo t o f hours  be tween  now and  
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then .  It would  a llow us  to  do  it withou t a  m is tria l. 

So  tha t was  the  so le  is sue  I had  to  reso lve  ton ight for the  

Court.  If there ' s  o ther th ings , we 'd  be  g lad  to  address  them . 

THE COURT:  Good enough.  Is  the re  anyth ing  e lse  tha t you  

would  like  to  agend ize  a t th is  po in t? 

MR. ZAVITSANOS:  Your Honor, ju s t to  be  -- I'm  sorry.  There  

is  one  is sue  tha t Mr. McManis  wants  to  bring  up , unre la ted  to  th is . 

THE COURT:  Okay. 

MR. ZAVITSANOS:  Would  you  like  to  hear tha t firs t? 

THE COURT:  No.  J us t I -- I'm  jus t m aking  an  agenda  now. 

MR. ZAVITSANOS:  Oh, okay.  So  yeah .  I guess  the  firs t 

is sue  is  the  reques t for the  tim e  a lloca tion .  The  second issue , Mr. 

McManis  has  an  is sue  about som eth ing  tha t h is  witness  ju s t sa id , and  

it' s  concern ing  -- po ten tia lly opening  the  door on  an  is sue  a round COVID.  

And then , I th ink Ms. Robinson  has  som eth ing  regard ing  the  chart. 

MS. ROBINSON:  Right.  I had  unde rs tood  the  Court to  be  

in te res ted  in  addres s ing  the  charge  today, and  we 're  certa in ly ready to  

do  so . 

THE COURT:  J us t the  s ta rt. 

MS. ROBINSON:  Yeah .  Absolu te ly.  And we 're  ready to  do  

so . 

THE COURT:  If we  have  the  tim e  today.  But jus t -- I've  jus t 

go t to  keep  th ings  m oving .  Le t's  take  -- 

MR. BLALACK:  And on  tha t po in t, Your Honor, I' ll be  g lad  to  

do  what I can , bu t m y partner, Mr. Portno i, will be  handling  the  cha rge  
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conference .  So  if you  want to  ge t in to  m uch de ta il, then  I'm  going  to  

have  to  ask h im  to  com e jo in . 

THE COURT:  Good enough.  I d id  ind ica te  Friday tha t we  

could  ge t there  today.  Is  there  som eth ing  reason  he ' s  no t ava ilab le? 

MR. BLALACK:  Your Honor, I m isunders tood .  I thought we  

were  go ing  to  be  do ing  tha t on  Tuesday n ight.  So  I m ay have  jus t 

m isunders tood  the  Court. 

THE COURT:  Good enough.  Le t's  take  Mr. McManis '  is sue  

firs t. 

MR. MCMANIS:  Thank you , Your Honor.  I jus t wanted  to  

flag  an  issue  tha t cam e up  in  Mr. Ziem er's  d irect, o r I guess  in  h is  cross  

with  oppos ing  counse l.  And  what Mr. Ziem er tes tified  to  were  the  grea t 

va lue  of the  ancilla ry se rvices  tha t UMR provided , particu la rly during  the  

pandem ic with  te lem edicine  and  so  forth .  And the  concern  is  one , tha t 

tha t's  a  lim ine  tha t the  Defendant m oved  on  and  precluded  us  from  

be ing  ab le  to  in troduce  any evidence  about tha t.  And waiting  to  be  -- so  

a fte r Dr. Sche rr s tepped  off the  s tand .   

I don ' t know if there 's  anyth ing  we  need  to  do  with  th is  

particu la r witness , bu t I do  th ink it' s  im portan t fo r us  to  be  ab le  to  

presen t, you  know, the  -- a t a  h igh  leve l, a t leas t, as  they d id , the  va lue  of 

som e of the  se rvices  we  provided  during  the  pandem ic.  Because  they've  

now opened  tha t door to  tha t is sue  specifica lly th rough noth ing  tha t we  

d id , no  ques tions  tha t we  asked .  And a fte r we  treaded  very care fu lly 

with  Dr. Scherr a round the  pandem ic and  coached  h im  not to  ta lk about 

tha t very care fu lly because  we  d idn ' t want to  vio la te  Your Honor's  
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ru lings .  So  I do  want to  flag  tha t is sue  as  probably som eth ing  tha t will 

com e with  a  la te r w itness  from  the  Pla in tiffs .  Bu t I do  th ink tha t door is  

open .  Now what a re  we  going  to  do? 

THE COURT:  And the  spokesperson  fo r the  Defense , p lease? 

MR. BLALACK:  I can  respond s ince  I'm  up  here , Your Honor.  

Mr. Gordon  d idn ' t a sk any ques tions  about the  program s re la ted  to  

COVID o r se rvices  re la ted  to  COVID or -- and  even  the  re fe rence  tha t d id  

com e up  about COVID was  com ple te ly an  as ide .  The  sugges tion  tha t h is  

tes tim ony som ehow was  e ither e licited  or even  subs tan tia lly address ing  

the  va lue  propos ition  for hea lth  p lans  in  the  context o f COVID, which  

would  be  the  flip  s ide  of what Mr. McManis  is  sugges ting , I jus t th ink it' s  

an  overs ta tem ent o f what the  witness  s a id . 

It can ' t poss ib ly be  tha t a  witness  who a lludes  to  COVID in  

the  context o f a  response  to  a  broad  ques tion  is  som ehow opening  the  

door to  d iscuss ion  of a ll the  va lue  propos itions  tha t ER providers  have  

offe red  during  COVID, particu la rly g iven  how the  public a tten tion  of the  

las t two years  rega rd ing , you  know, co llective ly the  ro le  tha t fron tline  

hea lthca re  workers  provided  during  the  pandem ic.  We jus t th ink tha t's  

an  overs ta tem ent and  unfa ir. 

THE COURT:  Thank you . 

MR. MCMANIS:  May I respond, Your Honor? 

THE COURT:  You m ay. 

MR. MCMANIS:  So  -- 

THE COURT:  Everyth ing  a lways  goes  one , two, th ree , so . 

MR. MCMANIS:  So  you  know, I th ink tha t, you  know, 
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oppos ing  counse l runs  the  risk if they ask the  wrong ques tions  and  if 

the ir witness  s trays  in to  som eth ing  tha t they've  asked  to  preclude  from  

the  case , tha t tha t will open  a  door.  And the  ques tion  was  "te ll m e  about 

ancilla ry se rvices  tha t you  offe r".  And I th ink what would  show up  in  the  

transcrip t is  the  answer was , you  know, including  one  o f which  was  

te lem edicine , which  was  huge  during  the  pandem ic.  And so  -- 

THE COURT:  I'm  s till trying  to  see  m y dentis t tha t way.  It' s  

no t working . 

MR. ZAVITSANOS:  Well, it doesn ' t hurt as  m uch  when  they 

drill. 

THE COURT:  I'm  so rry.  You guys , we 've  been  toge ther now 

for a  few  weeks . 

MR. MCMANIS:  A little  levity never hu rt anyone , Your 

Honor.  So  you  know, we  were  very ca re fu l to  no t even  m ention  COVID 

or the  pandem ic because  of Your Honor's  ru ling  because  they m oved for 

tha t to  actua lly preclude  us  from  be ing  ab le  to  s ay it.  And I reca ll the  

a rgum en t was  we  a sked  to  be  ab le  to , you  know, jus t touch  on  it a t a  

h igh  leve l as  to  wha t we  do .  And here  we  a re , and  we  weren ' t a llowed 

to  do  tha t, and  they brought it up . 

THE COURT:  I don ' t th ink the  door has  been  opened  a t th is  

po in t, bu t I can  say tha t the  long , ram bling  responses  to  ve ry short 

ques tions  would  be  ob jectionable , had  they objected  to  tha t. 

MR. BLALACK:  Okay.  Well, we ' ll advise  the  witness  to  try to  

be  m ore  concise , Your Honor. 

THE COURT:  Thank you .  All righ t.  So  now, le t' s  take  up  the  
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tim e  a lloca tion  issue  the  Defendant has . 

MR. BLALACK:  Well Your Honor, jus t to  -- I th ink you 've  go t 

the  filing  we  m ade  las t n igh t o r th is  m orning . 

THE COURT:  Yeah , I -- 

MR. BLALACK:  The re 's  a  chart in  the  back of tha t, and  it' s  

p robably a  usefu l too l to  unders tand  what we 've  go t in  fron t o f us .  And 

le t m e  ju s t exp la in  what you 're  looking  -- if you  have  it, jus t expla in  what 

you 're  looking  a t.  It should  look like  th is . 

THE COURT:  Hang on .  No, I've  looked  a t it, o ff and  on  

today. 

MR. ZAVITSANOS:  There 's  two of them  in  m ine . 

THE COURT:  I’m  jus t pu lling  it up . 

MR. BLALACK:  The re 's  on ly one . 

MR. ZAVITSANOS:  Oh.  Yeah . 

THE COURT:  There 's  one .  Yeah .  Okay. 

MR. BLALACK:  This  is  a  docum ent tha t Mr. Leyendecker 

prepared  th is  weekend and  sen t to  us , and  we added  our conten t to  it.  

And so  le t m e  walk th rough and  describe  what I be lieve  the  record  is , 

and  I' ll obvious ly invite  m y co lleague  to  jo in  m e  if I ge t som eth ing  

wrong. 

So  what Pla in tiffs  d id  was  lay ou t on  the  page , s ta rting  today 

through next Monday, the  las t day of ava ilab le  proof.  This  is  rem a in ing  

in  the ir case  in  ch ie f, with  an  es tim ate  o f the  tim e  they would  need  for 

tha t witness  and  the ir d irect and  red irect.  And then  Pla in tiffs  pu t in  an  

es tim ate  of the  tim e  we would  need  for cross  of the ir w itnesses .  And 

001404

001404

00
14

04
001404



 

- 261 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

then  fa rther up  a re  the  to ta ls  by day.  And for the  witnesses  on  the  

Defense  s ide , sam e drill.  Iden tify the  witnesses  tha t were  the  m os t like ly 

witnesses  we  would  ca ll in  our ca se .  Again , a ssum ing  Pla in tiff' s  p roof 

com es  in  as  contem pla ted .  And then  there  was  an  e s tim ate  for the  

Pla in tiffs '  s ide , how they would  take  with  each  o f those  witnesses  and  

the  sam e th ing  with  us .  So  tha t's  what th is  represen ts .   

What we  changed  is  on ly two th ings .  The  inform ation  for the  

tim e  es tim ates  for the  Defense , tim e  with  the  witnesses .  So  both  the  

Defense  es tim ates  on  the  Pla in tiffs '  witnesses  and  then  the  Defense  for 

our witnesses .  Tha t was  one  change , to  add  m ore  tim e  cons is ten t with  

what we  th ink we  need  for each  o f those  witnes ses .   

And then , two, we  a ssum ed tha t we  could  ge t s ix and  a  ha lf 

hours  of p roof in  each  of those  s ix days , which  is  p rem ised  on  the  

fo llowing  assum ption : tha t we  have  a  45-m inute  lunch  break, which  is  

longer than  we  have  -- we  took today and  tha t we 've  been  taking  of la te , 

and  tha t we  have  an  hour of b reaks  th roughout the  day.  Bas ica lly, we  

m ade  -- we 're  running  about th ree  breaks  a  day.  We ' re  rece iving  20 

m inutes  a  break, which  is  actua lly a  little  longe r than  -- 

THE COURT:  Well, and  you  know, I usua lly ask you  guys  to  

be  back in  15 m inutes , and  very often , you  a ll a re  10 m inutes  la te . 

MR. BLALACK:  Right. 

THE COURT:  And I rea lize  th is  m orning  the  courtroom  door 

was  locked  and  tha t's  our is sue .  But -- 

MR. BLALACK:  Well, tha t's  why I th ink th is  is  a  very 

ach ievable  ta rge t.  The  parties  a re  a ll com m itting  to  fin ish ing  th is  tria l 
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and  not having  a  m is tria l.  So  tha t will leave  s ix and  a  ha lf hours  of tim e  

for proof. 

THE COURT:  But they're  a lready ove r on  Ziem er and  haven ' t 

ca lled  Schum acher ye t today. 

MR. BLALACK:  Which  is , from  m y perspective , a ll the  m ore  

reason  for the  re lie f we  reques t, because  they've  iden tified  tha t they 

need  14.1 hours .  Tha t's  what the ir to ta l adds  up  to  for the  witnesses  

they want to  ca ll in  the ir d irect and  red irect and  for the  

cross -exam ina tions  of our witnesses .  Tha t's  what they to ld  us , 14.1.  

And we th ink it' s  tigh t, bu t if we  can  h it our s ix-and-a-ha lf-hour days  for 

s ix days , we  can  ge t what we  need  to  -- we 've  skinnied  our case  down 

enough tha t we  can  ge t what we  need  to  ge t done .  They can  have  the ir 

14.1. 

THE COURT:  Have  you  guys  cons idered  asking  the  ju rors  to  

work from  8:30 to  5:30 with  a  ha lf hour break? 

MR. ZAVITSANOS:  Your Honor, tha t would  be  fine  with  us . 

MR. BLALACK:  8:30 to  -- you  m ean  ins tead  of 4:45, Your 

Honor?  Tha t would  be  fine  with  us , too , Your Honor.  I m ean , here 's  

m y -- I' ll jus t cu t to  the  chase , Your Honor.  We need  about 23 hours  to  

pu t in  our proof, wh ich  m eans  exam ining  the  witnesses  tha t they're  

ca lling  and  putting  on  our witnesses .  Tha t's  very tigh t, ve ry e fficien t, 

which  I th ink we  have  been  in  th is  case , and  h itting  a ll o f those  witnesses  

in  the  tim e .  And if we  -- if the  ju ry and  the  court sys tem  is  willing  to  s ta rt 

ea rlie r and  s tay la te , we  wan t to  do  tha t because  we  don ' t want a  

m is tria l.  We 've  inves ted  a  -- our clien t has  inves ted  an  enorm ous  
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am ount of m oney, tim e , and  energy to  ge t to  th is  tria l and  does  no t want 

a  m is tria l. 

But as  I no ted  las t week, we  cannot be  in  a  s itua tion  where  

we  have  a  handfu l o f days  for the , wha t, one , two, th ree , four, five , s ix, 

seven , e igh t w itnes ses  in  th ree  days  when  they're  go ing  to  have  an  

opportun ity to  conduct exam ina tions .  And there 's  jus t s tu ff we 've  go t to  

cover.  We haven ' t even  gotten  to  our s tory ye t.  So  tha t's  a ll m y way of 

background to  say we 're  fine  with  them  having  the  14.1 hours  they've  

ind ica ted  on  th is  chart they need .   

And m y reques t is  on ly tha t they be  lim ited  to  tha t and  

a lloca ted  however they wan t.  And  if they run  over, then  they run  out.  

And the  sam e ru le  would  apply to  us .  But they've  had  -- we  had  25 

hours  of p roof com ing  in to  today.  They've  used  19 to  our 6. 

THE COURT:  Well, does  tha t include  the  d irect and  red irect 

on ly? 

MR. BLALACK:  Tha t includes  a ll tim e  on  the  record , 

exclus ive  of s ideba rs . 

THE COURT:  Because  you 've  done  an  extens ive  am ount o f 

cross -exam ina tion .  So  -- 

MR. BLALACK:  We  --  

THE COURT:  -- you  can ' t d iscount tha t. 

MR. BLALACK:  As  of Friday, we  had  used  jus t over five  and  a  

ha lf hours .  J us t over s ix hours .  They had  used  jus t over 19.  All righ t.  

So  tha t's  where  we  were  com ing  in to  today.  It was  th ree  to  one .  Or two 

to  one .  Or no , it' s  th ree  to  one .  Three  to  one  is  the  tim e  a lloca tion  
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com ing  in to  today. 

So  we 're  no t -- the  proposa l we 've  go t here  for tim e  

a lloca tion  is  no t th ree  to  one .  If we  were  to  h it these  m arks , when  the  

tria l was  over, they would  end  up  having  about 55, 56 percent o f the  to ta l 

tria l tim e  with  witnesses  and  we 'd  have  about 45 or 44.  Tha t's  if we  do  

what we  proposed .  So  even  if we  h it a ll o f these  m arks , we 're  s till u s ing  

less  tim e  than  Pla in tiffs  do ing  th is , and  tha t's  because  they've  a lready 

used  19 hours  ou t o f 25 -- o r 24. 

So  our pos ition , Your Honor, is  they need  14.1 m ore  hours  of 

tria l tim e  for the ir w itnesses  and  our witnesses , fine .  But they need  to  be  

he ld  to  it.  They can  a lloca te  it however they want.  They can  use  it in  

d irect, cross , w ith  the ir witnesses  and  with  our witnes ses , tha t's  fine .  But 

they can ' t go  over and  then  take  it ou t o f our tim e  a t th is  po in t in  the  tria l, 

because  if tha t's  how it is , we 're  no t go ing  to  have  a  choice , we 're  go ing  

to  have  to  m ove  for a  m is tria l. 

THE COURT:  I unders tand . 

MR. ZAVITSANOS:  So  Your Honor, I'm  going  to  le t Mr. 

Leyendecker -- Mr. Leyendecker is  the  one  who labored  to  pu t th is  

toge ther, so  I would  invite  the  Court, p lease , to  hear from  h im .  And  then  

I jus t have  a  couple  of com m ents  a t the  end  tha t a re  no t go ing  to  be  

duplica tive , Your Honor.   

MR. LEYENDECKER:  The  b ig  p icture , num ber one , the re 's  a  

schedule  tha t the  parties  a re  con tem pla ting  will resu lt in  the  evidence  

be ing  fin ished  no  la te r than  m id-day Monday.  Tha t's  num ber one .  

Agreed  to , so  it' s  no t like  he 's  -- the  Defense  is  saying  we  have  m ore  
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witnesses  and  we 're  no t go ing  to  ge t it done . 

Num ber two, we 're  ahead  of the  schedule .  If you  look, for 

exam ple , the  schedule  contem pla tes  another hour of the  Pla in tiffs  with  

Mr. Ziem er tom orrow and  a  to ta l o f an  hour, .15 to  the  Defendants .  The  

d irect is  done .  There  m ight be  a  very short recross .  And Mr. Gordon 

says  he  m ight have  45 m inutes  le ft.  The  Schum acher tape  is  go ing  to  be  

about 25 m inutes  to ta l.  So  we 're  ahead  of the  schedule  a lready.  Tha t's  

num ber one . 

Num ber two, I've  a sked  Mr. Bla lack, because  he  has  Mr. 

Bris tow in  h is  case .  Of course , he ' s  no t in  s ta te  and  we  got a  th ree-day 

s itua tion .  He 's  go t five  hours  a lloca ted  for Mr. Bris tow.  He  sa id , well, I 

don ' t know if I'm  go ing  to  ca ll h im  live , o r I'm  going  to  p lay a  video tape .  

There 's  no  chance  he 's  go ing  to  p lay five  hours '  worth  of video  tape  in  

ligh t o f the  Court's  lim ine  ru les .   So  I don ' t know, a re  you  going  to  ca ll 

h im  live  or p lay videotape? 

MR. BLALACK:  I haven ' t decided  as  of righ t now.   I to ld  you  

I'd  te ll you  a t the  end  of the  day.   

MR. LEYENDECKER:  Well, we 're  a t the  end  of the  day, Your 

Honor.  And re spectfu lly, we 're  trying  to  figure  ou t the  schedule .   

THE COURT:  I'm  not go ing  to  push  h im  on  tha t.  

MR. BLALACK:  We ' re  having  to  react to  the  proof you  a ll a re  

pu tting  -- 

MR. LEYENDECKER:  Here 's  m y observa tion , Your Honor.  If 

they're  go ing  to  p lay Mr. Bris tow's  video  tape , I th ink it' s  exceptiona lly 

un like ly in  ligh t o f Your Honor's  lim ine  ru lings , tha t they've  go t 
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anywhere  near tha t in  to ta l video  tape  tim e .  Now if they ca ll h im  live , I 

don ' t th ink it' s  rea lly any d iffe ren t in  ligh t o f the  ru lings , Because  the  vas t 

m ajority of what they d id  was  negotia tion  s tyle  s tuff w ith  Mr. Bris tow. 

So  we  had  a  schedule .  We 're  ahead  o f schedule .  I an ticipa te  

the  Defendant' s  evidence  is  go ing  to  be  a  lo t less  than  what's  conta ined  

on  the  schedule .  And we 're  ahead  of it.  So  with  tha t, I' ll le t Mr. 

Zavitsanos , have  h is  p iece .  

MR. ZAVITSANOS:   A couple  of -- couple  of po in ts , Your 

Honor.  Le t m e  s ta rt with  the  -- s ta rt with  the  conclus ion  and  work 

backwards .  I am  suprem ely confident down to  m y bones  tha t we  will be  

done  by m idday on  Monday.  Suprem ely confident.  Mr. Bris tow tes tified  

in  an  unre la ted  case  tha t -- where  the  is sue  was  contract negotia tions .  

He  was  on  the  s tand  for about four hours .  I would  say 75 percent o f h is  

depos ition , m aybe  m ore , touches  d irectly on  issues  tha t the  Court s a id  

it' s  no t go ing  to  be  an  is sue .  Tha t's  num ber one . 

Num ber two, they've  identified  two  MultiPlan  witnesses .   

Your Honor, I -- and  counse l has  to ld  us  tha t he  doesn ' t know whether 

he 's  go ing  to  ca ll them  or no t.  And if he  ca lls  them , they're  go ing  to  -- 

they're  go ing  to  be  here  live .  Without ge tting  in to  wha t's  go ing  on  

outs ide  o f th is  courtroom , m y sp ide r sense  is  te lling  m e I don ' t -- I th ink  

-- I guess  it' s  poss ib le  they show up .  Given  wha t's  go ing  on  outs ide  of 

th is  courtroom  and  the  fact tha t tha t would  be  fa ir gam e on  the  is sue  of 

b ias , I'm  a  little  skeptica l about them  actua lly showing  up .   

And now if he  wants  to  ca ll them , tha t' s  fine .  But Your Honor 

we  will be  done  by Monday a t noon .  Now fina lly, th is  gen tlem an here , 
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Mr. Ziem er, it' s  -- I th ink it' s  m ore  than  a  co incidence  tha t on  the  day tha t 

we 're  ta lking  about th is , we  got the  kind  of answers  tha t we  d id  when  

Mr. McManis  was  a sking  h im  tigh t ques tions  tha t e licited  a  yes  or no .  It 

was  cros s -exam ina tion .  We ' re  en titled  to  a  yes  or no .  On m ore  than  50 

percent o f them , they were  no t respons ive .  He  gave  h is  little  canned  

rehearsed  speech .  On the  ones  where  som ewhere  in  there , there  was  a  

yes , he  gave  a  long  explana tion .  And so  I'm  concerned  -- I m ean  we will 

honor th is , bu t we 're  go ing  to  need  good fa ith  on  the  part o f the ir 

witnesses  tha t th is  type  of behavior is  no t go ing  to  continue . 

And if we  can  ge t tha t, and  I don ' t know how m any witnesses  

we  have  le ft, bu t -- tha t a re  the ir fo lks  bu t -- 

THE COURT:  Schum acher? 

MR. ZAVITSANOS:  Schum acher is  a  video .  

THE COURT:  All righ t. 

MR. ZAVITSANOS:   So  tha t' s  no t go ing  to  happen  the re .  

Right.  So  it' s  the ir expert, I th ink Your Honor.  

MR. BLALACK:  You  s till have  -- well, you  s till haven ' t ca lled  

anybody from  Health  Plan  of Nevada .  

MR. ZAVITSANOS:  We 're  go ing  to  tom orrow.  Yeah , we 're  

go ing  to  tom orrow.   And tha t's  go ing  to  be  -- tha t's  go ing  to  be  -- Ms . 

Lundvall is  go ing  to  be  exam ining  her.  But, Your Honor, if they will -- if 

they will respond the  way a  witness  is  supposed  to  respond on  cros s , no  

problem  we 're  go ing  to  m eet th is  s chedule .  In  fact we ' ll be  ahead  of it.  

THE COURT:  Well, bu t the  problem  is  I can ' t te ll them  how 

to  -- I can ' t te ll them .  
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MR. ZAVITSANOS:  Well, I unders tand .  All I'm  saying , Your 

Honor is  I can ' t -- righ t, bu t a t the  sam e  tim e  they shou ldn ' t be  rewarded  

for tha t.  Okay.  And  we have  the  burden  of proof, righ t.  Look, Your 

Honor --  

THE COURT:  Okay, I ge t your po in t.  I ge t it.   

MR. ZAVITSANOS:  Your Honor, we  will honor it.  We will 

honor it.  Okay.   

MS. LUNDVALL:  One  addition  poin t because  ne ithe r one  -- 

ne ither s ide  has  ye t d iscussed  th is .  And so  on  beha lf o f the  Pla in tiffs , the  

th rea t tha t has  been  m ade  is  tha t there  will be  a  m is tria l.   So  what is  the  

s tandard  for the  im pos ition  o f a  m is tria l?  Tha t the  party tha t the  m is tria l 

is  be ing  decla red  aga ins t has  engaged  in  gross  m isconduct.  There  

hasn ' t been  any a llega tion  of gros s  m isconduct by the  Pla in tiffs  on  th is  

s ide . 

And in  fact, tha t if you  want to  ba lance  som e of the  

a llega tions  back and  forth , why is  it tha t the  Defense  d id  no t agree  to  a ll 

o f the  adm iss ions  o f the  exh ib its  tha t went on  across  the  course  of the  

tria l.  There  is  reasons  back and  forth .  

THE COURT:  I’m  not rea lly ready for th is  a rgum ent.  I rea lly 

want to  focus  -- and  I'm  aware  of the  s tandards .  I rea lly want to  focus  on  

the  tim e  issue .  Now -- 

MR. BLALACK:  May I respond to  those  a rgum ents , Your 

Honor? 

THE COURT:  No, I have  a  ques tion  firs t.   You guys  agreed  

on  one  and  a  ha lf hours  for openings .  Are  you  going  to  have  a  s im ila r 
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agreem ent on  your close? 

MR. BLALACK:  I would  hope , Your Honor.  I would  hope  we  

would  have  m aybe  about two  hours  each . 

MR. ZAVITSANOS:  Yeah . 

THE COURT:  Two hours  each? 

MR. BLALACK:  Tha t's  fine .   

THE COURT:  Because  if they go  ou t Tuesday m orning , you ' ll 

have  a  verd ict in  two hours .  Probably an  hour.  

MR. BLALACK:  What -- 

THE COURT:  Because  no  offense , you  guys  the  sam e  issues  

ge t -- you  know, you 're  very repe titive , and  I know it' s  because  of the  

weight o f the  subject m atte r, bu t you  guys  have  been  educa ting  them  

now for th ree  weeks .   

MR. ZAVITSANOS:  Yeah , so , Your Honor, and  you 're  righ t, 

you  know, there  has  been , as  with  a ll tria ls , the re 's  a lways  a  ba lance  on  

the  repe tition .  The  las t witness , which  is  UMR, it' s  the  sam e concep ts , 

they jus t have  d iffe ren t nam es , righ t.  So  we  have  to  pu t the  proof on , 

because  o therwise  they're  go ing  to  m ove  for a  d irected  ve rd ict.   So  but 

McManis  was  very qu ick and  with  the  Health  Plan  of Nevada  and  with  

S ie rra , it' s  go ing  to  be  -- it' s  go ing  to  be  the  sam e concept.  I m ean  

they're  go ing  to  be  very short. 

THE COURT:  Good enough.   Would  you  like  to  respond? 

MR. BLALACK:  Yes , Your Honor, I have  a  couple  reactions .  

The  tim e  a lloca tions  tha t a re  re flected  here , as sum e ending  a t 4:45 p .m . 

on  Monday the  22nd  on  the  nose , no t any tim e  earlie r.  So  tha t's  the  firs t 
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po in t.  Secondly, Mr. Bris tow was  the  corpora te  represen ta tive  for a ll 

th ree  Pla in tiffs  in  th is  case .  He  gave  28 hours  of depos ition  tes tim ony.  

So  if we  des igna te  -- if we  were  to  pu t h im  on  by depo  des igna tion ,  I 

haven ' t m ade  tha t decis ion , bu t if we  were , it is  no t go ing  to  be  d ifficu lt 

to  find  five  hours  of depos ition  tes tim ony tha t we  want to  adm it in  and  

put in  the  evidence .   I th ink we 're  go ing  to  be  working  hard  to  s tream line  

to  ge t it down in to  a  tim e  lim it where  we  can  p resen t tha t tes tim ony if we  

do  it by video .   

The  lim ine  ru lings  a re  go ing  to  knock out la rge  swaths  of tha t 

tes tim ony.   We ' ll m akes  offe rs  o f p roof separa te ly on  tha t ques tion .   But 

everyth ing  about -- there  hasn ' t been  any tes tim ony about these  actua l 

Pla in tiffs  and  what they do , and  the  d isputed  cla im s , and  the  is sues  

re la ted  to  how the ir charges  a re  se t.  None  of tha t is  in  evidence  because  

they haven ' t o ffe red  any witness  on  it.  Tha t's  a ll go ing  to  com e from  Mr. 

Bris tow. 

THE COURT:  Okay.    

MR. BLALACK:  So  who the  Pla in tiffs  a re , what they do , how 

they se t the ir charge  -- the  se tting  of the ir charges , what the ir charges  

a re , and  what they do  over the  pe riod  of tim e ,  how were  they pa id , a ll o f 

tha t foundationa l evidence , which  is  no t im plica ted  by any of your lim ine  

ru lings  is  in  these  depos itions  across  four days , 20 hours .  There 's  m ore  

than  five  hours , and  we 're  no t go ing  to  p lay m ore  than  five  hours  of 

video .   

Las tly, you  know, we  -- it is  m y curren t expecta tion  tha t  we  

will ca ll two MultiPlan  witnesses , and  if we  do , then  we ' ll go  buy.  I’m  not 
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m aking  a  com m itm ent here  because  I don ' t even  have  the  fina l p roof ye t.   

But I've  been  very candid  with  m y co lleagues  on  the  o ther s ide  to  le t 

them  know tha t I [ind iscern ib le ] tha t tha t would  be  if MultiPlan  is  go ing  

to  presen t tes tim ony it' s  go ing  to  be  live .  And g iven  tha t Mr. Zavitsanos  

spent, what is  it two weeks , ta lking  MultiPlan , MultiPlan , MultiPlan , 

MultiPlan , MultiPlan  with  Mr. Haben  and  then  with  Ms. Pa rad ise , and  you  

know, the re 's  a  lo t to  respond to  there .   

So  I app recia te  oppos ing  counse l te lling  m e what I will and  

won ' t do  in  te rm s  o f trying  the  case , bu t I can  a ssure  Your Honor, tha t I 

am  g iving  tha t a  g rea t dea l o f thought and  the  in form ation  tha t I have  on  

the  shee t is  a  very reasonab le  es tim ate . 

THE COURT:  Good enough. 

MR. BLALACK:  With  tha t, I' ll renew m y reques t, Your Honor, 

fo r a  tim e  a lloca tion  tha t ensures  tha t we  can  ge t to  th is  end  zone  with  

fa ir a lloca tion  be tween  the  partie s . 

THE COURT:  Given  the  fact tha t we 're  ahead  of the  schedule  

a t th is  tim e , I'm  going  to  deny your reques t.   And if we  need  additiona l  

tim e , it w ill be  done  in  the  fo rm  of adding  -- we  can  s ta rt a t 8:00 and  go  

to  5:30.  You ' ll ge t the  tim e , bu t you  guys  a re  go ing  to  have  to  close  

Monday a t the  end  of the  day.  I'm  sorry, fin ish  the  proof.  And then  the  

problem  is  when  a re  we  going  to  se ttle  ju ry ins tructions?   Is  tha t go ing  

to  be  -- it has  to  be  done  th is  week, if -- 

MR. BLALACK:  Your Honor, we  can  e ither se t tim e  a fte r 

Court o r before  Court.  And, frankly, I want to  engage  on  the  ju ry 

ins tructions  as  soon  as  poss ib le , bu t we  haven ' t even  s ta rted  our proof 
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ye t, so  it fee ls  a  little  p rem a ture . 

THE COURT:  Right.  But the  way tha t we ' ll address  it is  by 

adding  m ore  hours  ra ther than  -- because  you  know, then  I have  the  

a rgum en t on  appea l tha t Pla in tiff s ays  we  got jam m ed  up  and  d idn ' t ge t 

to  pu t our case  on .   So  if you  can  both  pu t your cases  on , it will work. 

MR. BLALACK:  Well, aga in , Your Honor, based  on  the  

num bers  they gave  us , if they h it the ir m arks , and  we  h it our m arks , we  

can  do  tha t. 

THE COURT:  We can  do  it.   

MR. BLALACK:  But they can ' t jus t go  over -- 

THE COURT:  Got it.   

MR. LEYENDECKER:  So  two th ings , Your Honor, rea l qu ick.  

Num ber one , I th ink we  like  the  5:30 idea  and  num ber two on  Friday -- 

las t Friday an ticipa ting  tha t Mr. Bla lack m ay want to  ca ll Mr. Bris tow by 

video , I sa id  you 've  go t four days  in  the re , and  I'm  the  one  tha t d id  the  

ob jections .  And  the re 's  a  lo t in  the re  to  m eet and  confer about to  

m in im ize  the  work for Your Honor.    The  sooner you  can  ge t m e  what 

you  have  in  m ind . 

THE COURT:  No, I'm  a  public se rvant.  Com e on .  You  don ' t 

have  to  --  

MR. LEYENDECKER:  There ' s  a  lo t o f public se rvice  go ing  on  

in  th is  ca se , I unders tand  tha t.  So  if he ' s  se rious ly con tem pla ting  p laying  

the  tape , the  sooner he  can  say these  a re  fina l -- 

THE COURT:  Yeah . 

MR. LEYENDECKER:  -- the  sooner we  can  ge t th rough tha t. 
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THE COURT:  And he  will.   As  soon  as  he  m akes  tha t 

decis ion .   I'm  not go ing  to  press  h im  now. 

MR. ZAVITSANOS:  So  Your Honor, one  o ther th ing , I had  

unders tood , o r I guess  there  was  a  m isunders tanding , bu t I had  

unders tood  we  were  go ing  to  a t leas t s ta rt ta lking  about the  ju ry 

ins tructions  today.  Ms . Robinson 's  here .  I m ade  her take  a  6:00 a .m . 

fligh t th is  m orning .   

MR. BLALACK:  I'm  jus t saying , we  haven ' t s ta rted  ou r proof 

ye t. 

THE COURT:  I know.  

MR. BLALACK:  So  there 's  a  lo t o f is sues .   

THE COURT:  Can  we ge t on  the  record  ju ry in s tructions  tha t 

a re  no t ob jected  to?   Proposed  by the  Pla in tiff and  not ob jected  to .  

Proposed  by the  Defendant -- I m ean  a re  we  tha t -- 

MS. LUNDVALL:   I subm itted  them  las t n igh t, Your Honor. 

THE COURT:  I know. 

MS. LUNDVALL:  We agreed  on  -- 

THE COURT:  And they've  been  s itting  up  here  a ll day, and  I 

bare ly go t tha t depos ition  done  a t lunch  today. 

MS. LUNDVALL:   No, no , I ju s t wan ted  -- yes , we  had  -- we  

had  conferred  and  agreed  on  jo in tly subm itted  -- a t leas t a s  to  form  

-- agreed  as  to  form  jury ins tructions .  And then  we  subm itted  our 

contes ted  -- Pla in tiff subm itted  our contes ted  ju ry ins tructions  early th is  

m orning .  So  we 're  ready to  go .   

MR. BLALACK:  And I th ink we 've  subm itted  ou rs .   I th ink the  
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parties  know which  ins tructions  the re 's  agreem ent on  and  which  a re  in  

d isagreem ent. 

THE COURT:  All righ t.  So  tom orrow file  no  objection  ju ry 

ins tructions .  And then  I' ll -- when  we se ttle  them  a ll, we ' ll ge t them  in  

order.  In  the  correct o rder. 

MS. LUNDVALL:  I'm  sorry jus t m aking  sure  I unders tand .   

So  we  em ailed  them  las t n igh t.   Shou ld  we  file  them ?  Is  tha t -- 

THE COURT:  Yeah , and  it should  be  -- oh , is  th is  what it is ?  

J o in tly subm itted  ju ry ins truction  .  

MS. LUNDVALL:  Yes , yes , we  em ailed  jo in tly subm itted  in  

Word  copy -- 

THE COURT:  Okay.  

MS. LUNDVALL:  -- las t n igh t.  

THE COURT:  Grea t.  And the  Law Clerk has  them ? 

MS. LUNDVALL:  Yes .   

THE COURT: In  Word?   

MS. LUNDVALL:  Yeah , I em ailed  h im  the  jo in t ins tructions  

las t n igh t, and  then  our se t o f conte s ted  ins tructions  th is  m orning . 

THE COURT:  Yeah .  I a lways  fee l funny read ing  th ings  if they 

haven ' t been  filed .   So  go  ahead  and  file  them  as  jo in t.  J o in tly 

subm itted .   

MS. LUNDVALL:  Yes , I' ll file  the  jo in t.   Do you  want u s  to  file  

the  conte s ted  as  we ll? 

THE COURT:  Yeah . 

MS. LUNDVALL:  Okay.  We ' ll figure  it ou t.  But we  have  to  
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file  those  in  PDF.  

THE COURT:  Tha t's  fine .  Tha t's  fine .  We can  dea l with  

whatever form at you  have .  I jus t don ' t want to  read  them  until they're  

filed . 

MS. LUNDVALL:  Fa ir enough. 

THE COURT:  It' s  an  ex parte  contact. 

UNIDENTIFIED SPEAKER:  Tha t m akes  good sense , Your 

Honor. 

THE COURT:   Okay, a ll righ t.  So  what e lse  do  we have  to  do  

today?  Mr. McManis  one  m ore?   

MR. MCMANIS:  One , I th ink, uncon tes ted  is sue  tha t cam e 

up .  I no ticed  in  the  transcrip t from  las t Friday when the  video  depos ition  

was  p layed , the  tes tim ony was  no t transcribed  in to  the  transcrip t.  So  I 

th ink both  s ides  probably want to  have  tha t transcribed .  I don ' t know if 

tha t's  som eth ing  we  go  back to  the  Court for on  or if we  can  agree  on  

clips  and  file  tha t in  whatever -- 

MR. BLALACK:  We ' re  am enable  to  e ither, Your Honor. 

THE COURT:  I would  prefe r tha t it be  docum ented  and  filed , 

so  tha t there 's  a  good  record .    Okay.  And a  po lite  rem inder, Mr. 

Gordon ,  po lite  rem inder.   473, you ' ll take  a  look a t tha t ton ight and  le t 

m e  know if the  sum m ary can  be  adm itted .   

MR. GORDON:  Yes , Your Honor.  

THE COURT:  Thank you .  So  we had  a  whole  hour and  d idn ' t 

use  it.   

MS. LUNDVALL:  Sorry, and  jus t to  be  clear, Your Honor.  
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When we  em a iled  them , we  em ailed  them  to  everyone , no t -- so  we  

d idn ' t im pose  on  -- im pos ition  of an  ex parte  com m unica tion . 

THE COURT:  Good enough.  Thank you .  Okay.  So  

tom orrow I' ll ask them  about working  until 5:30.  The  o the r th ing  if I had  

to  bring  them  back Wednesday to  de libera te  I could  do  tha t.  But I jam -

packed  m y m orning  for th ings  tha t I couldn ' t pu t on  the  Ch ief 

Wednesday and  Thursday.   

MR. BLALACK:  And I'm  going  to  be  rem ain ing , Your Honor, 

th rough Wednesday in  the  event tha t de libera tions  continued , bu t 

hopefu lly we ' ll have  a  verd ict. 

THE COURT:  And when do  you  ge t back Sunday? 

MR. BLALACK:  I fly back in  Sunday a fte rnoon.  I' ll be  back -- I 

th ink m y fligh t lands  a round  2, so  I' ll be  in  -- 

THE COURT:  All righ t.  So  -- 

MR. BLALACK:  And I can  do  -- Your Honor, as  I sa id  I've  go t 

to  do  th is  tom orrow, bu t if we  need  to  do  a  confe rence  or som eth ing  

over the  weekend, our team  can  do  it. 

MS. LUNDVALL:  So  speaking  for our team , I a lso  have  a  

conflict on  Sa tu rday.  If we  need  to  do  it Sa turday, we ' ll m ake  it happen , 

bu t I would  be  ava ilab le  Sunday. 

THE COURT:  Well, I th ink I to ld  Mr. Bla lack tha t Sa turday 

was  off lim its  because  of h is  fam ily.   

MS. LUNDVALL:  I th ink we 're  bo th  express ing  a  des ire  to  be  

ava ilab le  and  m ake  it happen .   

MR. BLALACK:  Yeah , we ' ll m ake  it happen . 
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THE COURT:  You know, I'm  not worried  about the  

profess iona lism .  I know tha t you  guys  will reso lve  what you  can  and  

bring  to  m e what you  can ' t. 

MS. LUNDVALL:  But I can  be  ava ilab le  Sunday a fte rnoon, as  

well, if tha t's  -- you  know, tha t would  no t be  a  p roblem  for m e.   

UNIDENTIFIED SPEAKER:  But, Your Honor, we  -- and  

be tween  now and  then  we  a re  a t the  Court's  d isposa l. 

THE COURT:  I go t it.  All righ t, guys , everybody.  

MR. BLALACK:  Thank you , Your Honor. 

MS. LUNDVALL:  Thank you , Your Honor. 

THE COURT:  Have  a  good  n ight.  See  you  in  the  m orning  a t 

8:30.  

[Proceed ings  ad jou rned  a t 5:25 p .m .] 

 

 

 

 

 

 
ATTEST:  I do  hereby certify tha t I have  tru ly and  correctly transcribed  the   
audio-visua l record ing  of the  proceeding  in  the  above  en titled  case  to  the   
bes t o f m y ab ility.   
   
____________________________________ 
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Las Vegas, Nevada, November 16, 2021 

 

[Case called at 8:36 a.m.] 

THE MARSHAL:  -- is now in session.  The Honorable Judge 

Allf Presiding.  

THE COURT:  Thanks everyone.  Please be seated.  My 

apologies for being late this morning.  I left the home -- the house at 

7:45.  There were two accidents on the way here.  

So let's call the case of Fremont v. United.  Note the presence 

of counsel and their representatives and bring in the jury.  

MR. MCMANIS:  Your Honor, Jason McManis, on behalf of 

the healthcare providers.  

THE COURT:  Yes. 

MR. ZAVITSANOS:  John Zavitsanos on behalf of the 

healthcare providers.  

MR. LEYENDECKER:  Good morning, Your Honor.  Kevin 

Leyendecker on behalf of the healthcare providers.  

MS. LUNDVALL:  Sorry to be asleep at the switch this 

morning, Your Honor.  I'm Pat Lundvall from McDonald Carano here on 

behalf of the healthcare providers.  

THE COURT:  Thank you.  

MR. GORDON:  And Jeff Gordon on behalf of the Defendants.  

Good morning, Your Honor.  

MR. ROBERTS:  Good morning, Your Honor.  Lee Roberts 

also on behalf of Defendants.  
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MS. KENNEY:  Lauren Kenney on behalf of the Defendants.  

MR. BLALACK:  Morning, Your Honor.  Lee Blalack on behalf 

of the Defendants.  

MR. POLSENBERG:  And Dan Polsenberg for the Defendants.  

Your Honor, I had no traffic.  You should move to my neighborhood.  

THE COURT:  You guys don't know that we were next door 

neighbors for 23 years.  We just moved to the other side of town.  That's 

funny.  It's a really small town.  

[Pause] 

[Jury in at 8:38 a.m.] 

THE COURT:  Thank you.  Please be seated.  Good morning 

everyone.  Welcome to Tuesday.  And we promised you that we would 

finish this trial by next Tuesday.  To do that, we're probably going to 

need to have longer days.  If you can't work until 5:30 p.m. today and for 

the rest of the trial, let the Marshal know at the first break please.  So it 

would be 8:30 to 5:30 with a half hour lunch.  We realize that could be an 

imposition.  If you have an issue, I'm not going to put you on the spot 

here.  Talk to the Marshal on the first break.  

And then Mr. Gordon, did you have a chance to look at 

Exhibit 473?  

MR. GORDON:  Yes.  I did, Your Honor.   

THE COURT:  And do you have an objection?  

MR. GORDON:  And 473-A and B, no objection to 473A and B. 

THE COURT:  Good enough.  473-A and B will be admitted.  

[Plaintiff's Exhibit 473-A and B admitted into evidence] 
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MR. MCMANIS:  Thank you, Your Honor.  

THE COURT:  And Mr. McManis.  Mr. Ziemer, you're under 

the same oath you took yesterday.  There's no reason to re-swear you.  

THE WITNESS:  Yes, ma'am.  

SCOTT ZIEMER, PLAINTIFFS' WITNESS, PREVIOUSLY SWORN 

THE COURT:  And go ahead please Mr. McManis.  

MR. MCMANIS:  I think Mr. Gordon is still up.  With your 

permission, Your Honor, I'd like to introduce our two corporate 

representatives who are with us today.  Dr. Susan Rosenthal and Dr. Lisa 

Mannina.  

THE COURT:  Thank you and welcome.  Okay.  Mr. Gordon, 

go ahead please.  

MR. GORDON:  Oh, just one other issue.  We have an exhibit 

that we will initially admit, Defendants' 4006.   

THE COURT:  Any objection?  

MR. MCMANIS:  Subject to an agreement to conditionally 

admit that for now and later reduce it down to the claims that are in 

dispute, there's no objection, Your Honor.  

THE COURT:  Good enough.  

MR. GORDON:  And that's correct, Your Honor.  

THE COURT:  4006 will be conditionally admitted.  

[Defendants' Exhibit 4006 admitted into evidence] 

THE COURT:  Go ahead, please.  

CROSS-EXAMINATION CONTINUED  

BY MR. GORDON:   
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Q Morning, Mr. Ziemer.  How are you?  

A I'm well.  Thank you.  

Q Good.  I just want to go a bit more on issues we were starting 

yesterday, and we'll start with -- talk about UMR's out-of-network 

program.  From your testimony yesterday with Mr. McManis, you 

described out-of-network programs sort of like a waterfall.  Please  

walk -- you know, briefly walk to the jury through the mechanics of how 

UMR's waterfall out-of-network program works?  

A Sure.  So we had between 2016 and by 2020, we probably 

had four different programs.  And for our cost reduction and savings 

program, it did, it worked like a waterfall.  We had -- if an out-of-network 

claim came in, we would look to the first network, which was First 

Health.  If the provider was not contracted with First Health, then we 

would send that claim to MultiPlan.  If the provider was not part of 

MultiPlan, then it would go to Change Healthcare.   

And so, an emergency claim could have -- we would have tried to 

have gotten -- see if there was a network reduction through three 

different network organizations.  And then if not, we would have tried to 

fee negotiate if it was more than $1,000.  

In 2018, we actually introduced a slight variation of that.  And 

rather than having Change Healthcare pass those emergency claims 

where we weren’t able to get a network reduction, we had First Health 

apply a reasonable Medicare amount to those claims.  We asked the 

provider to write that off.  And if they didn't agree with the amount that 

we allowed on the claim, then they called Change Healthcare and were 
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able to negotiate that claim.  So that was kind of the variation that we 

introduced in 2018.  

During this time, we also had our CRS benchmark program.  So 

that program drove more savings to our clients, primarily because it only 

used one network.  And so, these claims would go to MultiPlan.  

MultiPlan would determine if it was part of their network.  If it was not, 

then they would attempt, potentially attempt to negotiate that claim.  

And if not, it would fall to their Data iSight solution to apply a reasonable 

amount.   

For emergency claims, if -- or really any claims impacted by Data 

iSight.  Again, we asked the provider to write it off.  But if they don't 

agree with the amount, then they can call Data iSight and Data iSight will 

negotiate on those amounts.  

And then last but not least, we had our non-par cost containment 

program.   And so, really for emergency claims, which this trial is about, 

those emergency claims, if we identified a claim as an emergency, they 

really ran through that CRS benchmark product.   

We did have a legacy program.  So when we first introduced this 

particular program, we were only using secondary networks.  But then 

sometime in 2018/2019 timeframe, we introduced a new NPC squared 

product that used that benchmark type pricing.  

Q And some of those programs, just so we're clear, what is 

your understanding of which one of those programs was the most 

popular program offered by UMR?  

A So today the most popular, the one we had the most 
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membership in, is our CRS benchmark program.  I think clients think that 

it is a good --  

MR. MCMANIS:  Objection, Your Honor.  This is hearsay.  

THE COURT:  Objection is sustained.  You can rephrase.  

BY MR. GORDON:   

Q Okay.  The CMR -- CRS benchmark program from your 

perspective, is the one program that's offered to your clients, correct?  

A Today we have the most membership in our CRS benchmark 

program.  I think clients see that as a --  

MR. MCMANIS:  Objection, Your Honor.  Hearsay.  

THE COURT:  Objection sustained.  

BY MR. GORDON:   

Q I don't want you to tell the jury what your clients think.  

A Okay.  

Q I'm just asking you which one was picked as the most 

membership and the most popular, that's it.  

A Okay.  CRS benchmark has the most membership.  

Q All right, thank you.  Now I want to ask you a few questions 

as a follow up from some of the questions that Mr. McManis was asking 

you yesterday.  Do you recall that he asked you about there were six 

claims that were allegedly administered by UMR in 2019?  Had the 

board?  Do you remember that?  

A Yes, sir.  

Q Okay.  And those six claims were ER services that were 

provided to members, two health plans in Clark County.  I believe it was 
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Las Vegas Sands and Medical Transportation Management, Inc.  Do you 

recall that?  

A Yes.  I recall that.  

Q And then Mr. McManis initially started out with a large 

spreadsheet that he represented -- or from Plaintiff's perspective, the 

disputed claims in this case.  Do you remember that?  

A Yes, I recall.  

Q Okay.  And he also -- I want to talk to you today about that.   

MR. GORDON:  Shane, can you pull Plaintiff's Exhibit 473 

please?  If you just scroll through some of the pages real fast.  

BY MR. GORDON:   

Q Now, Mr. Ziemer, is this the exhibit you remember Mr. 

McManis showing you about the disputed claims from Plaintiff's 

perspective?  

A Yes.  I believe that this is the exhibit.  

Q Okay.  And I think yesterday you commented on how hard it 

is to read?  

A Yes.  That's why I say yes, I believe that this is the exhibit.  

Q That's why you've got to start wearing a Bears mask and not 

a Green Bay Packers mask.  We'll address that later.   

So I'll represent to you that Exhibit 473, which was created and 

introduced by Plaintiffs in this case, you know, not the Defendants, when 

you look at that document, does that, from your perspective, is a full 

record of UMR?  Does that look like a document that's created and 

produced by UMR?  
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A I don't believe that it is, no.  

Q Okay.  So this Exhibit 473, basically your position as a 

courtroom rep would not be a business record of UMR, correct?  

A That is correct.  

Q And I'll further represent to you that this document contains 

Plaintiff's content that it relates to the claims in dispute.  So prior to 

yesterday, before Mr. McManis showed you what's up on the screen as 

Plaintiff's Exhibit 473, had you ever seen it or reviewed this exhibit 

before?  

A No, sir.  

Q Okay.  And as you sit here today,  recognizing that you have 

not seen it and you haven't reviewed it, do you have any idea if this 

exhibit accurately reflects the actual UMR claims that are related to each 

of the claims that Mr. McManis showed you yesterday?  

A I don't know whether it accurately represents how UMR 

processed the claims.  

Q And do you have any idea of the allowed amount for the only 

claims on that sheet represent the allowed amounts for those claims in 

the UMR claim data system?  

A I do not know whether they represent the allowed amounts 

in the UMR system.  

Q And the same, of course, with respect to employer 

information?  

A I do not know whether or not it represents the same 

information that's in UMR's system.  
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Q Same question for the group number information.  

A I don't know whether or not it represents the information 

that's in UMR's system.   

Q Okay Shane, take that down.  So after showing you Exhibit 

473, Mr. McManis then showed you what he called two summary 

exhibits, Exhibit 473-A and 473-B.  Do you remember that?  

A I believe so, yes.  

Q Shane, can you please pull up 473-A, please?  Can you take a 

look at that please, Mr.  Ziemer? 

A Yes, I remember this.  

Q And do you -- so you remember that as a document he 

showed you yesterday.  And do you recall that Mr. McManis represented 

to you yesterday that this document summarized four claims that UMR 

administered for ER services and provided to members of the Las Vegas 

Sands health plan?  Do you remember that?  

A Yes, that's what I remember.  

Q And then Mr. McManis further represented with this 

document that the claims that are the data -- claims that have been 

summarized in this exhibit, is for ER services CPT code with a 99285 

provided in Clark County.  Do you remember that?  

A Yes, I remember that.  

Q And you can see from the sheet that that's data for 99285  

of -- right in between dates of service.  Looks like May and December of 

2019.  Do you see that?  

A Yes, sir.  I see that.   
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Q And if you look at Exhibit 473A.  For the range of the allowed 

amounts, he pointed out that two of the claims were $230.30; do you 

remember that?  

A Yes, sir.  I remember that.  

Q Okay.  Then there's another claim they identified for  

$253 -- $253.33.  Do you see that?  

A Yes, sir.  I see that.  

Q And basic math that's a bit higher than 230.30.  Do you agree 

with that?  

A I would agree with that.  Yes.  

Q I'm going to show you a fourth claim, which is for $315.25.  

Do you remember going through that yesterday?  

A Yes, sir.  I remember going through that.  

Q Okay.  So before yesterday, you never seen this exhibit, 

which is Plaintiff's 473-A?  

A No.  I have never seen this.  

Q And as you sit here today, do you have any reason to believe 

that the information contained in 473-A is accurate?  

A I don’t know where the information came from.  I can't 

comment on its accuracy.  

Q Okay.  Shane, take that down please.  And after going 

through this Exhibit 473-A, Mr. McManis then showed you another 

exhibit, Plaintiff's 473-B.  Shane, can you pull it up please?  And do you 

recall seeing that exhibit yesterday?  

A Yes.  I recall seeing this exhibit.  
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Q And if you recall yesterday in this exhibit, Mr. McManis 

pointed out that there are two claims, you know, that UMR allegedly 

administered for ER services.  The same member, Medical 

Transportation Management, Inc., I believe, Health Plan.  Do you 

remember that?  

A Yes.  I recall that.  

Q And he further represented that the data that's summarized 

there is for two ER services with the same CPT code 99285, were 

provided in Clark County in the same provider group with the same 

patient in August -- the dates of service of August and November 2019.  

Do you recall that?  

A Yes.  I recall that.  

Q And then he said that they showed and pointed out that the 

allowed amounts are different.  One is for $315.25, and the others were 

$49.82; do you remember going through that? 

A Yes.  I recall going through that.  

Q And again, you know, prior to yesterday, had you ever seen 

the data that was on 473-B?  

A No.  I have not seen this exhibit before.  

Q And do you have any idea if the claim data regarding the two 

claims that are summarized here on 473-B is accurate?  

A I don't know whether it's accurate or not.  

Q Okay.  As you told the jury yesterday, you're here testifying 

as the courtroom representative of UMR.  Is that correct?  

A That is correct.  
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Q And as a courtroom rep of UMR, do you have any idea 

whether UMR produced actual claim data from its claim system for the 

disputed claims in this case?  

A It's my understanding that we submitted claims information 

to support this case, yes.  

MR. GORDON:  Okay.  Shane, can you pull up 4006, please?  

Can you scroll up a little bit there, Shane?  Tighten up and clarify a little 

bit.  Thank you.  And you've got to move it around a little bit for Mr. 

Ziemer.   

BY MR. GORDON:   

Q And if you take a minute or a quick look through that data, 

Mr. Ziemer.  Now did you do a quick review, basically a quick review, do 

you recognize this exhibit?  

A Yes.  I recognize this.  

Q And based on your review, the claim data filed or portrayed 

here, do you have any -- does it look like the claims data that UMR 

provided to us in this case?  

A Yes.  This looks like the claim filed, the claim detail that we 

provided for this case.  

Q And as a courtroom representative of UMR, please tell the 

jury where this data would come from within UMR?  

A This data would be pulled directly from our system, so our  

claim processing system, and it looks like it represents all of the detail on 

how we processed the claims.  

Q Now, yesterday, when Mr. McManis had shown you Exhibit 
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473, 473-A, 473-B, for the [indiscernible] litigation.  At any point did he 

show you the actual claimed data for those six claims that were reflected 

on 473-A and B? 

A I don't believe so, all we saw is the -- was the summarization 

that he provided.  

Q As you sit here today, do you know if,  you know, the data in  

473-A and B match the raw data as contained in Exhibit 4006? 

A I don't know whether or not it matches.  

Q And  have you ever compared the data from Defendant's 

Exhibits 4006 to the data that was in Plaintiffs' Exhibit 473-A and B? 

A No.  I have not -- I have not compared it.  I'm not a claim data 

guy.  I think we have somebody that is going to be testifying who is an 

expert on claims data, later in the trial. 

Q Okay.  And when Mr. McManis questioned you, yesterday, 

did the information that he showed you seem to be what you would 

expect, UMR is asking about the same asking about the same plan, with 

the same member, during  a reasonable shorter timeframe? 

A I'm sorry, can you repeat the question?  

Q Sure, when Mr. McManis questioned you yesterday about 

Plaintiff's Exhibit 473-B, the information he showed you seemed to be 

what you expect, given that he was asking you about claims reportedly 

from the same plan, and the same member, so it was roughly the same 

period of time? 

A It seemed odd.  It's not out of the realm of possibility that -- 

that we can come up with different amounts.  We're following, you 
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know, the same process, regardless, to determine the reasonable 

amount, so Data Service can have an impact on how we're determining 

the reasonable amount this information gets updated.  But it was odd 

that we would have claims in that closely together that were -- were 

priced differently. 

Q Okay.  And were they actual claims that UMR produced, 

which was in Exhibit 4006?  Would that be helpful for you to understand 

the answer to that question? 

A I think going back to, you know, to actually how the claim 

was processed on a UMR systems, so that particular report would be 

important to, you know, confirm how the claim was processed, what was 

allowed? 

Q And if the jury wants to know whether the information  

Mr. McManis showed you is accurate; what should they look at? 

A They should go back to the -- how UMR processed the claim 

and the information that's on the -- in the report that we provided.  

MR. GORDON:  Shane, can you pull up 473A, please.   

BY MR. GORDON:   

Q I just want to go back to this claim, and have you explain 

some of it to the jury.  Mr. McManis, you know, went through these 

claims that are listed here, and he wanted to sort of show which one is 

reasonable over which one is not, or more reasonable than not.  So 

basically your experience as a corporate rep of UMR, which of the latter 

amounts that are on 473-A,  in your experience are reasonable?  

A Yeah.  Quite honestly all of them are reasonable.  Again, we 
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go through the same process to determine that reasonable amount, and 

so if the data service necessitated a change in the reasonable amount, 

then -- then we would continue to follow that same process.    

 You know, additionally there could be other things that went 

on with these claims, again, I don't know, but some of them could have 

been negotiated, so I think all of them are -- all of the amounts are 

reasonable.  

Q Okay.  And as the corporate representative of UMR, what is 

your understanding of "reasonable value" an environment with ER 

services? 

A Yeah.  Our position, and my position is that, you know,  

Medicare, plus some type of a margin for the provider is really what's 

reasonable.  Clients may want to pay more than that, just to keep their 

members out of the middle, but we believe that Medicare plus a slight 

margin is -- is what's reasonable to pay our network providers.  

MR. GORDON:  Okay.  Your Honor, I'd move Exhibit 4006 into 

evidence, and I pass the witness.  

THE COURT:  Any objection?  Any objection to 4006? 

MR. MCMANIS:  Pursuant to the discussion we had earlier 

about conditional admission, no objection, Your Honor.   

THE COURT:  All right.  So 4006 will be admitted, and 

redirect, please.  

[Defendants' Exhibit 4006 admitted into evidence] 

MR. MCMANIS:  Thank you.  

REDIRECT EXAMINATION 
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BY MR. MCMANIS:   

Q Good morning, Mr. Ziemer. 

A Good morning, sir.  

Q I want to kick off with Plaintiff's Exhibit 473-A; you spent a 

little bit of time talking about that this morning, right? 

A Yes, sir.  

Q Now you understand that Plaintiff's Exhibit 473-A comes 

from the admitted exhibit, Plaintiff's 473, a large PDF we looked at a 

week or so, right? 

A I don't -- I don't know all the legalese, but, yes, I understand 

that that's the document that you're presenting.  

Q Okay.  And do you know one way or the other, whether your 

counsel objected to the admissibility of the exhibit? 

A I do -- I do not know one way or the other.   

Q Is it your testimony, sir -- well, let me ask you this.  I think 

what you said is that you cannot comment on the accuracy of Plaintiff's 

Exhibit 473-A; is that right?  

A I -- I can't comment whether it's accurate or inaccurate.  

Q You had an opportunity last night to go back to your hotel, 

review your claim's file, claim's file 4006, that you showed the jury this 

morning, you had an opportunity to review that, right? 

A I did not review any claims file. 

Q Well, we'll get to that, but you certainly had the opportunity 

to do so, didn't you, sir? 

A I had the opportunity to review the claim status, yes.  
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Q All right.  But you didn't? 

A Correct.  

Q Okay.  Did you go back into the claim's file -- UMR's claims' 

file, to see whether or not there were any different plan numbers for any 

of these claims, is that something that you looked at last night, sir? 

A I did not.  

Q Do you recall talking about how these different amounts, 

might be because -- well, there could be different plans, you're not really 

sure; do you recall that? 

A I believe that that was what we talked about yesterday, yes.  

Q Okay.  But you didn't bother to look at that last night, sir? 

A No, sir.  

Q And you haven't gone back to to compare, line by line, 

whether these claims here, in 473A, are the same as what exists in your 

claims' file; have you, sir? 

A No, sir.  I have not.  

Q So you're not telling the jury, just to be clear, it is not your 

testimony to the jury that Plaintiffs' Exhibit 473 is wrong; is it, sir? 

A My testimony is, is I do not know whether it's accurate, or I -- 

and I don't know whether it's inaccurate. 

Q Because you didn't check? 

A Correct.  I did not.  I did not. 

Q You haven't provided any reason for the jury to accept 

UMR's claims' file, as opposed to the Plaintiff's claim file, have you, sir? 

MR. GORDON:  Objection.  Your Honor.  
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THE COURT:  Grounds? 

MR. GORDON:  Foundation.  Mischaracterized testimony.  

THE COURT:  Overruled.   

THE WITNESS:  Can you repeat the question, please? 

BY MR. MCMANIS:   

Q Sure.  And your testimony, you just walked through with 

your lawyer right here --  

A Uh-huh. 

Q -- you walked through Plaintiff's Exhibit -- or Defendant's 

Exhibit 4006, right? 

A Yes, sir.  

Q You said this is UMR's claim file? 

A Correct.  

Q This is UMR's data, correct?  

A Correct.  

Q All right.  As part of that testimony you didn't provide any 

reason to the jury to trust UMR's data, instead of the Plaintiff's data; did 

you, sir? 

MR. GORDON:  Objection, Your Honor.  Vague, in explaining 

his position of how he viewed the data. 

THE COURT:  Overruled.   

THE WITNESS:  I explained that we pulled the information 

from our claim system, which would be a representation of how the 

claims were made. 

BY MR. MCMANIS:   
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Q And did you pull the data, sir. 

A No, sir.  I did not. 

Q Who pulled the data? 

A I don't know the person who pulled the data. 

Q Do you know when they pulled the data? 

A I do not know exactly when they pulled the data, sir. 

Q Okay.  So you don't know anything about that file, other than 

it's UMR's file? 

A I know that it is UMR's file.  

Q Just take UMR's word for it, not the Plaintiff's right? 

MR. GORDON:  Objection, Your Honor.  Argumentative.  

THE COURT:  Objection sustained.  

BY MR. MCMANIS:   

Q Sir, if we go through the claims' file, line by line, for 99285 

codes, the jury does that, and they find 54 different allowed amounts for 

the claims period, is it your testimony that every single one of those 

different amounts is reasonable? 

A I would need to go back through and understand how all of 

those different things were arrived at.  But, yes, I mean, we go through a 

process to determine what we think is reasonable, based on the plan that 

the -- that the customer is asking us to administer.  

Q Every single different amount, no matter what it is, sir, is 

reasonable? 

MR. GORDON:  Objection.  Argumentative. 

THE COURT:  Overruled.  You can answer.  
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THE WITNESS:  I haven't looked at all 54 different examples, 

so it's difficult to give a blanket statement.   

MR. MCMANIS:  I'll pass the witness, Your Honor.  

THE COURT:  Recross. 

RECROSS-EXAMINATION 

BY MR. GORDON:   

Q Mr. Ziemer, I just have one quick question, I think you noted 

on some other information, and I just want to be clear.  Is it your 

understanding the Defendants intend to call a short witness who will be 

able to walk through their --  the data line by line and then any other 

comparison of that data, Mr. McManis alluded to; is that your 

understanding? 

A Yes.  My understanding is that we will be calling someone 

who's an expert in the claims' data.  

MR. GORDON:  Thank you, Mr. Ziemer.   

THE COURT:  Any redirect based upon that? 

MR. MCMANIS:  One question, Your Honor.  

FURTHER REDIRECT EXAMINATION 

BY MR. MCMANIS:   

Q Mr. Ziemer, other than an expert, did you hear from anybody 

else who actually works for UMR? 

A Not to my knowledge.   

MR. MCMANIS:  That's it, Your Honor.  I pass the witness.  

THE COURT:  All right.  Does the jury have any questions for 

Mr. Ziemer, if so, this could be your time to write them down.  I don't see 
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anybody giving me a high sign.  All right.  May we excuse Mr. Ziemer? 

MR. MCMANIS:  Yes, Your Honor.   

THE COURT:  All right.  Sir, you may step down, you're 

excused.   

THE WITNESS:  Thank you, Your Honor.  

THE COURT:  Thank you.  Please call your next witness.   

MR. MCMANIS:  Yes, Your Honor.  We call Mr. Dan 

Schumacher, by deposition.  

THE COURT:  Do you need a minute to get settled? 

MR. MCMANIS:  Your Honor, I don't know if it's possible, but 

for the transcript, when it's finally transcribed, can we make a request 

that his testimony displayed by video be typed up into the transcript, as 

well? 

THE COURT:  Any objection? 

MR. ROBERTS:  No objection, Your Honor.   

THE COURT:  All right.  So your request will be granted.   

MR. MCMANIS:  Thank you, Your Honor.  

THE COURT:  Okay.  This is a good time for a stretch break.  

It's a little too early to take our first recess.  So if anybody wants to stand 

up that's fine, and let me know when you're ready. 

MR. MCMANIS:  We're ready, Your Honor.  

THE COURT:  Defendants, do you need a minute to get 

settled. 

MR. BLALACK:  I think we're ready Your Honor.  

THE COURT:  Good enough.  All right.   
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 [Video deposition of Daniel J. Schumacher begins at 9:08 a.m.] 

DIRECT EXAMINATION 

BY MR. FINEBERG:   

Q Good morning, Mr. Schumacher. 

A Good morning.  

Q Will you please state your name for the record? 

A Daniel J. Schumacher.  

Q And Mr. Schumacher, are you currently employed? 

A I am. 

Q Who is your employer? 

A My employer is UnitedHealth Group. 

Q What is your current position with UnitedHealth Group? 

A I'm the Chief Strategy and Growth Officer.  

Q How long have you had the position of Chief Strategy and 

Growth Officer for UnitedHealth Group? 

A April, 2021. 

Q Can you generally describe for me your duties and 

responsibilities as Chief Strategy and Growth Officer for UnitedHealth 

Group? 

A Yes.  I oversee strategy, marketing, growth, RMD, for the 

enterprise.   And depending on which category folks are -- it's a thin layer 

of people at the UnitedHealth Group level that coordinate across the 

businesses.  

Q Well, do you have an  understanding of what TeamHealth is? 

A My understanding of Team, is that it's a hospital-based 
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staffing company. 

Q And can you describe for me, generally, what your duties 

and responsibilities were as President and Chief Operating Officer of 

UnitedHealthcare from March or April 2017, through [indiscernible]? 

A My role as President and Chief Operating Officer of 

UnitedHealthcare included direct accountability and oversight for two of 

the -- or two of the UnitedHealthcare businesses, one being the 

[indiscernible] individual business, E&I, and the other being global, as 

well as enterprise functions that included network operations, clinical 

and technological [indiscernible]. 

Q Did you ever work on the shared savings and the shared 

savings program, as SSP? 

A Yes.  

Q And do you refer to the fees that are generated in those 

instances as SSP fees? 

A I don't know that I referred to them.  It's fair to say they are 

fees related to shared savings programs.  

Q And as part of your duties and responsibilities as the 

President and the Chief Operating Officer of UnitedHealthcare, from 

March of 2017 through [indiscernible], were you aware of and familiar 

with the shared savings fees that United generated from these services 

provided by out-of-network providers? 

A Yes, I was aware.  

Q And why were you aware of that, sir? 

A I was aware of it, as we build up our plans.  
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Q Were you aware of that as a source of revenues to United? 

A Yes, I was.  

Q And it's fair to say that when United receives a bill from a 

provider, and let's focus on professional bills as what is at issue on this 

case, that United receives the provider's bill charges on that bill; is that 

fair? 

A Billed charges are generally part of that bill, I believe. 

Q And are you aware, sir, that in certain instances, United 

adjudicates the claim at the provider's full billed charges; are you aware 

of that? 

A I'm assuming at some point we had paid billed charges. 

Q Let's put up a different document.  We'll mark this as Exhibit 

6 to your deposition.  Do you see on this page, the title is, "Polishing our 

reputation, leading with integrity, relationships, and compassion?"  You 

see that? 

A I do see that now. 

Q And below that it says, "The strategic approach to lower a 

medical expense and create leverage with a subset of providers in on 

target with our shared growth goal."  You see that? 

A I do see that. 

Q What does it mean in your executive council that when it 

says that the strategic approach would create leverage with a subset of 

providers? 

A I did not author this document. 

Q When the document, the executive council materials say that 
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the strategic approach with the adoption of the benchmark pricing 

program would create leverage with a subset of providers, what is the 

leverage that you and the executive council anticipated would be 

created? 

A That providers could have a range of responses. 

Q My question to you, sir, is when the document as part of the 

executive council materials says that the adoption of benchmark pricing 

will create leverage with a subset of providers, what is the leverage that 

you and the executive council anticipated would be created? 

A I don't recall specifically discussing that with the executive 

council. 

Q And then look at the next clause.  It says, "In actively 

launching the program targeting non-par spend at a hundred percent of 

billed charges."  You see that? 

A I do. 

Q So my question to you, sir, is as part of the executive council 

and the executive council materials, was the OCM program directed to 

claims that were previously paid at a hundred percent of billed charges; 

yes or no? 

A No. 

Q Do you agree with me, sir, that the shared saving revenues 

were a significant source of revenue for United in the 2016, 2017, 2018, 

2019, and 2020 timeframes? 

A I would -- could you repeat the word you used?  Significant?  

Is that the word? 
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Q Yes, sir. 

A I think it depends on how you define significant, United, in 

relation to United, and I assume when you say United shorthand, you 

mean in that health group? 

Q Well, let's use United Health Care.  You agree, sir, that the 

shared saving revenues were a significant source of revenues for United 

Health Care in 2016 through 2020? 

A We could look up this date of -- I think that that revenue 

source is less than five percent for United Health Care, single digits. 

Q Take that document down for a moment, Mr. Sacker 

(phonetic), and let's put up what we'll mark as Exhibit 11 to Mr. 

Schumacher's deposition.  It's a document Bates stamped EEF103857 

through -- well, that's it, and it's the XL attachment, you may just want to 

-- so turn the page to your -- if you would, and this is the attachment that 

you recall receiving in -- from Mr. Haben? 

A I don't specifically recall receiving it, this email, but I'm 

assuming it was attached, and this is what it is. 

Q And do you see here, sir, that on this chart that's marked as 

Exhibit 11 to your deposition, it details the SSP revenues by year for 

UNET, UMR, and National Accounts; do you see that? 

A Yes, I do. 
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Q You understand, sir, that as you and United have adopted 

these programs, that at reduced compensation for the providers, you 

and United's profits had increased, right? 

A As programs have been adopted by clients and they've paid 

us fees for the enhanced savings that they've yielded from those, those 

fees in relations to the cost of achieving them have grown. 

Q And you're aware, sir, that there are instances where the fees 

that have been earned by United under the Shared Savings Program 

have exceeded the amount that's paid to providers; you understand that, 

right? 

A In preparation for this deposition I reviewed produced 

documents that showed an example where the fees were -- the fees were 

in excess of the savings. 

Q In other words, the fees paid to United were higher than the 

amount paid to the provider, right? 

A Yes, I seem to recall in preparation there was -- for this 

testimony, there was a produced document that showed one example 

where that was the case. 

001452

001452

00
14

52
001452



 

- 32 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q A produced document by United, right? 

A Yes. 

[Video paused at 9:21 a.m.] 

MR. MCMANIS:  That completes the Plaintiffs' video, Your 

Honor 

THE COURT:  Thank you.  

[Video resumed at 9:21 a.m.] 

BY UNIDENTIFIED SPEAKER:   

Q And you understand, sir, that providers submit bills to United 

Health? 

A Yes, I do. 

Q And are you familiar with the term of a provider 

chargemaster?  Do you know what a chargemaster is? 

A Yes, I do. 

Q What is your understanding of a chargemaster? 

A A chargemaster is their -- the listed charge rate for particular 

services, and they increase them at their discretion, and with varying 

frequencies. 

Q With varying frequencies; is that what you [indiscernible]? 

A Varying frequencies, varying amounts, at their discretion. 

Q And then you mentioned that at some point the programs 

evolved, shared savings programs evolved to incorporate elements of 

reference pricing Data iSight?  So can you describe fore me what you 

mean by the incorporation of the elements as the referenced base price? 

A Perhaps reference is the wrong word, but I would -- Data 
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iSight, as I understand it, is a proprietary collection of various charges, 

and -- and then an indication of what a reasonable rate would be. 

Q Where does your understanding of the Data iSight tool, 

where does your understanding come from? 

A My understanding comes from briefings from my team.  I 

also had a very high-level conversation with representatives from 

MultiPlan. 

Q Who did you speak with at MultiPlan about Data iSight 

methodology? 

A Well, to clarify, we didn't talk about specific methodology, we 

talked about it in general terms, and that was with Dale White. 

Q What do you recall, if anything, about your discussion with 

Dale White from MultiPlan about Data iSight? 

A Well, so I don't remember picking it up when we had already 

started, and I think we use Outlier Cost Management, OCM as the -- I'll 

say synonymous with Data iSight, I mean, I generally do, and OCM we 

started some time earlier in, like, 2016, I believe, and then I remember 

picking up more of the specifics on Data iSight as we started to talk 

about benchmark pricing, and the relationship between the two. 

Q And what is the relationship between Data iSight and 

benchmark pricing? 

A Well, my understanding is that -- so Data iSight is 

proprietary, it reflects a whole bunch of members since they're taking 

place across the healthcare landscape, and then it -- it derives what a 

reasonable rate of reimbursement is.  And what benchmark pricing does 
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is effectively puts a cap on, on egregious billing. 

Q Okay.  So your definition of a -- an egregious biller is not 

necessarily related to the bill charged, it's related to a party that 

demands more than the average rate of reimbursable? 

A I think that when I think about what's egregious, whether it's 

billing or the end payment, and they're linked together depending on 

how it works, but, you know, I would -- I think that what -- what -- what's 

reasonable or on a reimbursement basis is -- is what the market's 

accepting on average. 

Q So you're saying that if you didn't have another program, if 

the employer group didn't adopt a different program, then the claim 

would have been processed at billed charges? 

A Depending on the plan documents. 

Q And United was going to adopt the OCM program to address 

those situations where there was no other out-of-network program, and 

otherwise, the claim would have been paid in full billed charges; is that 

correct? 

A Leading up to this general time of what we found is that 

United was uncompetitive in relation to our competitors, so we were 

looking at ways to become more competitive and get closer -- get -- can 

you hear me? 

Q Yes, yes. 

A We were out of position competitively, and out-of-network 

was one dimension of that out-of-network challenge, and -- and lack of 

competitiveness, so what we were working on is working on approaches 
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with our clients, you know, obviously, on the self-funded side, those are 

programs that they're purchasing from us and opting to participate in, 

and helping to define what they want their reimbursement to look like. 

Q Why wasn't United uncompetitive then, according to your 

testimony? 

A It was a combination of factors, so, however -- however the 

RNC Program was structured as dictated by the plan documents, what 

wrap contracted rates were at, or being reimbursed at, those were all 

contributing factors, and where we -- where we see it is in, you know, if 

you look at how self-funded services are bought and sold, they often 

look at, you know, a couple of important metrics, BIC, best in class, so 

how do you compare on a rate basis for participating services, and then 

as it moves into out-of-network, to the extent that members are held 

harmless, then the network efficiency factor was calculated, and those 

programs that held a member harmless qualified for it, and those that 

didn't were excluded.   

 And so as we sit down with consultants and as we were trying to 

sell business, we were seeing that we were -- we were out of position, 

we weren't as competitive, and our enrollment was challenged. 

Q Is it your testimony, sir, that clients had to affirmatively select 

the benchmark pricing program in order for it to be implemented by 

United? 

A I believe it was an opt-in program. 

Q Okay.  So does that mean that the clients had to affirmatively 

select the program in order to participate in the benchmark pricing 
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program? 

A I believe clients selected the program. 

Q Did clients have to affirmatively select the outlier cost 

management program in order to participate in it? 

A I believe so. 

Q Was that the benchmark? 

A Yes, to the -- to the earlier document that described the Dale 

White meeting with 350 percent in there, and that would put us in line 

with the competition, then we had ultimately revised it and went to 500 

percent. 

Q You're saying that -- how did you decide that 500 percent 

was going to be the benchmark? 

UNIDENTIFIED SPEAKER:  You could answer. 

MR. SCHUMACHER:  I think we wanted to what -- one, how 

we could operationalize it, two, client pick option of it, three, what 

provider response and customer as well as employee or patient, I guess 

in this case, responsibility. 

Q Do you agree with me, sir, that the shared savings revenue in 

the 2016 to '20 timeframe was an important source of revenue for United 

Healthcare? 

A Again, I would define important.  Could I ask you to define 

that? 

Q I'm asking for your experience at United Healthcare, was it 

important? 

A It was -- 
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UNIDENTIFIED SPEAKER:  Using whatever definition of 

important he wants to use. 

THE WITNESS:  Okay.  So it is one element of many, many, 

many factors that make up the revenue composition of United 

Healthcare. 

BY MR. FEINBERG:   

Q And would you agree with me, sir, that the internal operating 

income from the shared savings revenue was a significant revenue 

steam for national accounts? 

A I would agree that it is a -- it was a significant revenue stream 

for national accounts.  As it relates to internal operating income, we 

looked at that -- at least I looked at it, in terms of the total relationship.  

And to our discussion earlier, we talked about the different dimensions 

of services that we supplied to our clients in that self-funded market, 

which included basic administrative fees.  It included participation in 

savings to the extent that they adopted those programs.  It may or may 

not include outcomes on pharmacy rebates.  As we underwrote and 

priced our national accounts business and our return expectations 

around those, all of those things would be factored in, the revenue, the 

expense, to arrive at what internal operating income was.   

So I would not -- I would not -- I don't think of it in terms of the IOI 

on shared savings, because if you looked at, you know, the profitability 

on the administrative services alone, that is something that we lose 

money on.  The expenses are in excess of the fees that we get from 

clients.  So we look at it in combination. 
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Q Okay.  So you're saying you lose money on the 

administration for national accounts? 

A Broadly speaking, kind of on average, we lose money on the 

administrative fees. 

Q When a claim is processed by United on a fully insured basis, 

where United is insuring the risk and writing the check, United pays less 

on that claim than it does when it is an administrator or acting as an 

administrator of a claim for a self-funded plan.  Is that correct?  

A No. 

UNIDENTIFIED SPEAKER:  Object. 

BY MR. FEINBERG:   

Q All right.  So for every year when you set the premium at the 

beginning of the year, if your medical spend is lower than what you had 

budgeted based on the adoption of an OCM program, for example, then 

those are revenues that would be retained in that year.  And then in the 

next year, you may have a different pricing model based on your prior 

years' experience, right? 

A No.  That -- not trying to be difficult.  There's a -- so you've 

got a minimum -- let's say 85 percent minimum medical loss ratio.  

Right?  And when we look at what our medical costs are -- and there's a 

whole bunch of adjustments as the numerator and premium with a 

whole bunch of adjustments as the denominator, that is the medical loss 

ratio as defined in the ACA.  So if we say that that's 85 percent, as an 

example, and we price our client base for the fully insured to hit that 85 

percent.  And then we end up reimbursing lower amounts for, in the case 
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that you brought up, out-of-network.  Then our medical costs would go 

down, our denominator would stay the same, and we would fall below 

that 85 percent threshold in which that would require us to return that 

differential to our clients in that year. 

Q Who was responsible for overseeing that -- the program with 

the benchmark pricing?  Was that MultiPlan or was that United? 

A MultiPlan helped partner in the administration of the plan.  

The decisioning around it was made by United Healthcare. 

Q Then is it your understanding that the claims were paid at the 

benchmark of 500 on Medicare or you're saying that under the 

benchmarking program, the claims were accepted? 

A I'm saying that under the benchmarking program, when it 

ended up paying -- paying out 500 percent, that the overwhelming 

majority of providers that were paid that -- so billed charges were higher 

and they accepted a 500 percent reimburse -- 500 percent of Medicare as 

reimbursement -- accepted that in full.  Then I would just -- back to that 

conversation we had on benchmark pricing back in 2017, you know, with 

the rec -- again, this is a space that we were behind some of our largest 

competitors.  And the recommendation at that point from MultiPlan was 

to go to 350 percent.   

And so we elected to start at 500 percent and see what the market 

reaction was and see if we could operationalize it and the other elements 

that I described earlier.  And now this is just a progression to adjust it to 

400 percent. 

THE COURT:  That would -- 
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MR. BLALACK:  That's it, Your Honor. 

THE COURT:  -- conclude the testimony.  Okay.  Let's take a 

recess.  It is 9:36.  Let's start back about 9:50.   

During the recess, don't talk with each other or anyone else 

on any subject connected with the trial.  Don't read, watch or listen to 

any report of or commentary on the trial.  Don't discuss this case with 

anyone connected to it by any medium of information, including without 

limitation, newspapers, radio, internet, cell phones, texting.   

Don't conduct any research on your own relating to the case.  

Don't consult dictionaries, use the internet or use reference materials.  

Don't post on social media.  Don't talk, text, tweet, Google issues or 

conduct any other type of research with regard to any issue, party, 

witness or attorney involved in the case.  Do not form or express any 

opinion on any subject connected to the trial until the matter is 

submitted to you.  9:37.  See you at 9:50. 

THE MARSHAL:  All rise for the jury. 

[Jury out at 9:37 a.m.] 

[Outside the presence of the jury] 

THE COURT:  Room is clear.  Plaintiff, do you have anything 

for the record? 

MR. ZAVITSANOS:  No, Your Honor. 

THE COURT:  Defendant? 

MR. BLALACK:  No, Your Honor. 

THE COURT:  Have a good recess. 

MR. BLALACK:  Thank you, Your Honor. 
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MR. ROBERTS:  Your Honor? 

THE COURT:  Yes. 

MR. ROBERTS:  Is Mr. Murphy the next witness? 

MR. ZAVITSANOS:  Yes. 

MR. ROBERTS:  I do have a couple issues I wanted to clear 

with the Court before he takes the stand out of the presence of the jury. 

THE COURT:  Okay. 

MR. ROBERTS:  So if it would be possible, I could do it now 

or I could do it when we get back. 

THE COURT:  Let's do it right now, unless you want a 

moment to prepare? 

MR. ROBERTS:  No, Your Honor.  I'm ready to go. 

THE COURT:  Okay. 

MR. ROBERTS:  The -- and we had a bench conference.  I'm 

just not sure who's going to be taking him and just wanted to confirm 

some discussions we had up at the bench.  When we were determining 

the scope of Mr. Haben's testimony, Plaintiffs confirmed that they 

weren't going to bring up the fact that United was targeting TeamHealth 

with out-of-network programs, that contract negotiations are out, 

therefore no associated terminations by United of TeamHealth entities in 

other states and no referring to alleged statement, because we can, with 

respect to a reduction in rates. 

THE COURT:  Is there a response? 

MR. ZAVITSANOS:  Yes, Your Honor.  That is all correct.  We 

don't intend to do any of that.  With respect to the targeting, there is 
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evidence already in the record that there was disparity between what we 

were getting paid in Nevada versus what others were getting paid.  Now, 

that is not United Health -- I don't believe that's United Healthcare.  I 

think that's Sierra and I believe that's Health Plan of Nevada.  That 

evidence is already -- I believe has been admitted.  We do intend -- I 

don't intend to ask this gentleman any questions about that, but with 

respect to everything else that counsel just said, he is correct.  We're 

going to stay away from all of that. 

THE COURT:  Good enough.  Your response, please? 

MR. ROBERTS:  I don't recall any admitted evidence of a 

disparity to this point in the trial.  If -- 

THE COURT:  Can you pinpoint that for us? 

MR. ZAVITSANOS:  Your Honor, it is the claims data that we 

submitted, and it is the -- which the Court admitted Mr. McManis' 

examination, I believe.  And then I believe there was evidence on what 

the claims were from Health Plan of Nevada and Sierra for other out-of-

network providers.  This is going to be subject of expert testimony.  And 

it's not necessarily targeting.  That's not the way it's going to be 

presented.  It's going to be presented as essentially that these are just -- 

they pick kind of random amounts to reimburse and if you accept their 

position that their amount is always reasonable, then why are they 

paying other people more?  That's not really targeting necessarily.  And 

that's been in the case from day one.  And we intend to very much 

develop that.  So -- but again, I'm not going to ask this gentleman any 

questions about that. 

001463

001463

00
14

63
001463



 

- 43 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

THE COURT:  So it sounds like this will come up before the 

expert testifies. 

MR. ROBERTS:  It does.  You will not be asking Mr. Murphy 

about any of this; is that correct?  So I don't have to deal with it 

[indiscernible]? 

MR. ZAVITSANOS:  Correct. 

MR. ROBERTS:  Okay.  Very good, Your Honor.  And then as 

far as the scope of my permitted service, as you know, we've had about 

12 questions regarding the amount of money that United made on the 

out-of-network programs, $1 billion, $1.3 billion.  I wanted to confirm the 

amount of revenues that TeamHealth received from all of its physician 

services with Mr. Murphy, which is publicly available data and I'm sure 

he'll tell me if I'm wrong, but it's also in the billions of dollars.  And I 

think the jury's entitled to hear that, just to put it into perspective that we 

have two big companies, not just one big company, both of whom have 

a lot of revenues on their programs. 

MR. ZAVITSANOS:  Your Honor, we very much object to that 

and let me explain why.  The issue -- 

THE COURT:  I thought that I had -- 

MR. ZAVITSANOS:  You had -- 

THE COURT:  -- directed you to steer away from that 

previously. 

MR. ZAVITSANOS:  Correct. 

MR. ROBERTS:  Well, you had, Your Honor, but at this point 

in the trial, they've injected the profits at every turn and it's terribly 
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unfair for them to talk about our revenues when we can't talk about their 

revenues.  And I thought the Court's concern is -- and we take exception 

to this, Your Honor, but I thought the concern was that we could not talk 

about the cost of providing the emergency room services.   

So I'm not talking just about profits from emergency 

departments.  I'm not talking just about some backdoor way to get the 

costs for providing emergency room services in.  I'm just talking about 

their revenues from all of their services, TeamHealth Holdings. 

MR. ZAVITSANOS:  Your Honor, we -- this has been the 

subject of a very lengthy hearing that we had during the limine, this 

exact point that counsel is addressing.  So I believe the Court's already 

ruled on it.  Second, the issue of the revenues from the shared savings 

was offered -- and Your Honor has seen it -- was offered to demonstrate 

that the motive and the method for the shared savings programs was not 

to reduce healthcare costs.   

It is a -- essentially, it was an effort to kind of grab as much 

money as they could.  This is a direct response to the arguments that we 

heard in opening about runaway healthcare costs, the ability to drop 

premiums, that rates were going up.  And so they did this at the client's 

request.  These are issues right down the fairway on what the 

reasonable value is.  Our revenues play no part in that whatsoever. 

THE COURT:  Okay.  Mr. Roberts, I agree with Mr. Zavitsanos.  

Would you like to say something further for the record? 

MR. ROBERTS:  No, Your Honor.  I believe that -- you know, 

again, I'm not talking about flow of funds to Blackstone Group. 
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THE COURT:  I understand. 

MR. ROBERTS:  And I understand that was -- 

THE COURT:  But they don't publicly report their revenue.  

And there is a difference between the gross dollars in and what the 

profitability is, so -- 

MR. ROBERTS:  Right. 

THE COURT:  And that's not publicly -- 

MR. ROBERTS:  Actually, they do report the revenue, Your 

Honor.  I was able to find it online.  Fortune Magazine, a number of 

sources. 

THE COURT:  That's hearsay, so -- 

MR. ROBERTS:  But the final thing I had, Your Honor, is as 

you may recall during opening statements, TeamHealth told the -- told 

the jury that this case is about the quality of care in Nevada and the 

quality of care that Nevadans will receive in emergency departments, 

implying that if they award money, quality of care will improve, because 

you know, insurance companies like United will pay more.   

And Your Honor, when I deposed Mr. Murphy in Nashville, 

there was a correspondence, which indicated that he was aware of 

Nevada legislation, the Nevada Surprise Billing Act and of course, the 

Nevada Surprise Billing Act sets a procedure for reimbursement of out-

of-network emergency department services currently and will continue 

to do so in the future and therefore, any verdict in this case cannot affect 

future payments for healthcare services or future quality of care in the 

amount available to pay physicians.  And I'd like to inquire into that topic 
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with Mr. Murphy. 

MR. ZAVITSANOS:  Your Honor, first of all, that's not this 

witness.  That's going to be the next witness, so I don't intend to get into 

that kind of policy issue with him.  Again, Your Honor, this is an issue 

that the Court took up during limine about events transpiring after 2020.  

And let me say, Your Honor, by the way, just parenthetically, this verdict 

will have a profound effect on what happens going forward, because we 

will have a -- 

THE COURT:  That's only -- 

MR. ZAVITSANOS:  Yeah.  We'll have a benchmark for those 

arbitrations, but -- 

THE COURT:  Does it matter either way? 

MR. ZAVITSANOS:  It doesn't, because I'm not going to ask 

him about that. 

THE COURT:  So let's take this up for the next witness. 

MR. ROBERTS:  Okay. 

THE COURT:  See how -- 

MR. ROBERTS:  As long as he doesn't talk about impacting 

quality of care in Nevada -- 

THE COURT:  Well -- 

MR. ROBERTS:  -- then I will need -- 

THE COURT:  -- if -- 

MR. ROBERTS:  -- to take it up, Your Honor. 

THE COURT:  -- if we're the fourth lowest in ratio in number 

of doctors for patients, that's just -- that's another factor. 
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MR. ZAVITSANOS:  Yeah.  He does intend -- let me just be 

clear, Your Honor.  I'm sorry.  I didn't mean to cut you off. 

THE COURT:  No.  No.  Go.   

MR. ZAVITSANOS:  He is going to talk about the benefits that 

we provide and that he's here to support doctors and to support, you 

know, quality medicine and what we've done to raise the standard -- I 

mean, he's going to give a history of our company. 

THE COURT:  If you need a bench conference, just ask for 

one. 

MR. ROBERTS:  I will, Your Honor. 

THE COURT:  If we need to define this -- the scope further 

during the direct or before you cross.  All right, guys.  You still have four 

minutes left of this recess. 

[Recess taken from 9:46 a.m. to 9:52 a.m.] 

THE COURT:  Please remain seated. 

MR. ZAVITSANOS:  Thank you, Your Honor.  

THE COURT:  Is everyone ready?   

MR. ZAVITSANOS:  Yes, Your Honor. 

MR. BLALACK:  Defense is ready, Your Honor.  

THE COURT:  Okay.  Let's bring in the jury.   

[Pause] 

MR. ZAVITSANOS:  Your Honor, may I leave a copy of the 

deposition over here, please? 

THE COURT:  Any objection to taking the deposition up?    

MR. BLALACK:  What's that?  
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MR. ZAVITSANOS:  It's a copy of his deposition.  May I leave 

a copy of his deposition up there in case you refer to his deposition?  

MR. ROBERTS:  Of course.  Although that looks like a menu 

script.  You better give him some reading glasses with it, too.   

MR. ZAVITSANOS:  We're not all your age. 

[Pause] 

THE MARSHAL:  All rise for the jury.  

[Jury in at 9:54 a.m.] 

THE COURT:  Thank you.  Please be seated. 

Plaintiff, please call your next witness.  

MR. MCMANIS:  Your Honor, quickly before we call our next 

witness, I do want to put on the record two exhibits from the deposition 

of Mr. Schumacher that was just played.  The first one is deposition 

exhibit number 6, which is Plaintiffs' Exhibit 94, which I believe has 

already been admitted.  And the second exhibit, Your Honor, was 

deposition exhibit 11, which is Plaintiffs' Exhibit 361.  And we move for 

the admission of Plaintiffs' Exhibit 361.   

THE COURT:  Any objection? 

MR. BLALACK:  We object, Your Honor, for foundation.  Mr. 

Schumacher didn't write it or receive it.   

THE COURT:  I'm going to overrule the objection.  361 will be 

admitted.   

[Plaintiffs' Exhibit 361 admitted into evidence] 

THE COURT:  Now, Plaintiff, your next witness, please.   

MR. ZAVITSANOS:  Your Honor, we call Leif Murphy.   
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THE MARSHAL:  Step up to the stand and face the clerk. 

THE CLERK:  Please raise your right hand. 

LEIF MURPHY, PLAINTIFFS' WITNESS, SWORN 

THE CLERK:  Please have a seat.  And may I have you state 

your first and last name and spell them for me for the record? 

THE WITNESS:  My first name is Leif, L-E-I-F.  My last name 

is Murphy, M-U-R-P-H-Y.  

THE CLERK:  Thank you.   

THE COURT:  Go ahead, please.  

MR. ZAVITSANOS:  Okay.  

DIRECT EXAMINATION 

BY MR. ZAVITSANOS:   

Q Good morning, Mr. Murphy.  How are you? 

A I'm well.  Good morning. 

Q Okay.  All right.  Who are you? 

A I am the CEO of TeamHealth and a member of the Board of 

Directors. 

Q Okay.  Are you the highest-ranking person in terms of 

operations at TeamHealth? 

A Yes, I am. 

Q Okay.  So the buck stops with you? 

A It does. 

Q Okay.  So before we talk about TeamHealth, very, very 

briefly, are you married? 

A Yes, I am. 
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Q Children? 

A Three. 

Q Okay.  And where are you from originally? 

A Originally from Athens, Georgia.  And I currently reside in 

Nashville, Tennessee, where I've been for over 20 years. 

Q Okay.  Is that where TeamHealth is headquartered? 

A We have a large office there in Nashville.  And headquarters 

is officially in Knoxville, Tennessee. 

Q Okay.  Where the World's Fair was years ago? 

A Yes. 

Q Okay.  All right.  And tell me briefly, what did your parents do 

when you were growing up? 

A My mother was a flight attendant, and my father was in law 

enforcement. 

Q Okay.  All right.  So why did you come here? 

A I'm here because it's a big deal.  I'm here because it's 

important to all of our clinicians.  I'm here because we need to collect the 

unpaid balance for United's claims.  And I think it sets a precedent for 

insurance across the United States.   

MR. ROBERTS:  Objection and move to strike to the extent he 

commented on a greater purpose for the lawsuit. 

THE COURT:  That was -- the last part of his testimony was 

improper.  Disregard the last sentence.  Thank you.   

BY MR. ZAVITSANOS:   

Q Who was the person ultimately that pulled the trigger on 
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filing this lawsuit? 

A Oh, that'd be me. 

Q Okay.  All right.  So let's talk about TeamHealth.  First of all, 

who started TeamHealth? 

A TeamHealth was founded by a physician leader.  His name is 

Dr. Lynn Massingale.  He was an emergency medicine physician in 

Knoxville, Tennessee.  And he started our first contract site with the 

University of Tennessee Medical Center about 43 years ago. 

Q 43 years ago? 

A Yes, sir. 

Q Okay.  Is Dr. Massengill still alive? 

A He is.  He is actually an active member of our board of 

directors.   

Q Okay.  And that was going to be my next question.  Does 

TeamHealth have a board of directors? 

A We do. 

Q Okay.  And does it have a lot of -- a chairman of the board? 

A That would be Dr. Massingale. 

Q Okay.  All right.  So the jury has heard a little bit about 

TeamHealth.  And I don't want to be duplicative.  But tell me from your 

standpoint, what does TeamHealth do? 

A So -- 

Q With regard to emergency room physicians like what we're 

doing here in this case. 

A So at TeamHealth, we have a little over 400 physician 

001472

001472

00
14

72
001472



 

- 52 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

corporations that are affiliated to essentially provide emergency 

medicine.  

Q Okay.  Now, hold on.  You said 400.  Are these 400 groups? 

A Groups.  Yes, sir. 

Q So would that be like Fremont? 

A That would be like Fremont. 

Q Okay.  And by the way, do you know this man here, Dr. 

Scherr?  

A I do.  Very well. 

Q Okay.  All right.  Good man? 

A He's a fantastic man. 

Q Okay.  All right.  So I'm sorry, I cut you off.  So you said you 

have about 400 groups.  How many -- how many doctors and -- well, let's 

start with doctors.  Ballpark, how many doctors do you all -- do you all 

work with -- 

A So we're about --  

Q -- across the country? 

A -- about 10,000 doctors.  About over 16,000 clinicians, which 

includes the mid-level. 

Q Okay.  Would that include nurse practitioners and physician 

assistants? 

A That's right. 

Q Okay.  All right.  So I cut you off.  My apologies.  You were 

telling us what TeamHealth does. 

A So we are essentially the physician practices that staff the 

001473

001473

00
14

73
001473



 

- 53 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

hospitals in emergency medicine, hospital medicine, anesthesia.  We're 

also the national support center for our physicians across the country.  

So we are essentially -- if there's a retirement in a physician and there's 

an open position, we will recruit.  We will onboard.  We'll contract.  We'll 

credential.  We'll enroll those physicians.  We'll make sure that they're 

compliant with the bylaws of the hospital.  We'll make sure they're 

enrolled in all of the different insurance programs, Medicaid, Medicaid, 

commercial, et cetera.  We will take the physicians' documentation of a 

claim.  We'll code it.  We will bill it.  We will work to collect it.  We work 

to identify insurance for patients that present without insurance.  We go 

through numerous steps to make sure that we've tried to identify where 

insurance is available for our patient that presents without an ability to 

pay. 

Q Okay. 

A We work hard on emergency response.  So there are 

numerous instances across the year where we have to respond as an 

overall TeamHealth organization to things like hurricanes.  So we 

provide the National Support Center.  If there is, for example, a hurricane 

moving into a particular geography, we'll organize subject matter 

experts, you know, four, five days before a storm comes in.  Those 

subject matter experts will meet with each of the facility medical 

directors, the regional medical directors, SVPs, and group leaders to 

make sure that the -- 

Q Hold on.  So hold on.  You said SPP? 

A SVP.  Sorry.  Senior vice presidents.  
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Q Okay. 

A Kind of through a hierarchy of physician leadership.  To 

make sure that our team's on the ground in the face of any type of 

impending emergency have they know what the resources are that are -- 

that are available for them. 

Q Okay.  So you know -- you know that I'm from Houston, 

right? 

A I do. 

Q Okay.  Did you do anything recently in Houston that 

underscores what you're talking about?  

MR. ROBERTS:  Objection.  Relevance.  

THE WITNESS:  So --  

THE COURT:  The objection is sustained.   

THE WITNESS:  You know, for better, for worse --  

BY MR. ZAVITSANOS:   

Q Hold on, hold on, hold on.  Let me ask a slightly different 

question.  Are you able to mobilize emergency room doctors when a 

crisis is presented in other parts of the country? 

A Yes, we are. 

Q Okay.  Just -- how many times have you all done that? 

A We do it frequently. 

Q Okay.  Now, we heard -- we heard something in opening 

about how the doctors that were with TeamHealth are independent 

contractors, okay?  Now, you weren't here for that, but independent 

contractors.  Do the doctors that work for -- well, let me start first with 
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Fremont, all right, where Dr. Scherr is at.  Are those employees or 

independent contractors? 

A The very vast majority are going to be employed at Fremont. 

Q Okay.  Are there groups in other parts of the country where 

the doctors are independent contractors? 

A Yes, there are. 

Q Are there groups across the country where the doctors are 

employees? 

A Yes, there are. 

Q Why?  Why one versus the other? 

A It is -- there's been an evolution there.  So there are -- many 

doctors have preferred an independent contractor status.  There are tax 

advantages, especially around retirement benefits and some health 

benefits.  There's also some flexibility if they wanted to work outside of a 

particular geography to be able to contract into another geography 

slightly easier.  But then there's also a significant base that came up 

regionally as employed.   

Operationally, it doesn't make any difference to me.  I don't 

typically look at the difference between employed or contracted.  They're 

serving, you know, the same patient base.  They are, you know, 

providing the same care.  And you know, it's just the difference in the 

contractual way that we align with the -- with the physicians. 

Q Okay.  And sometimes it's a little hard to understand because 

of the masks. 

A Sorry.  It's hard to -- 

001476

001476

00
14

76
001476



 

- 56 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q No, no, no, no.  I'm taking the blame here.  Can you tell us 

what the word attrition means? 

A Turnover.   

Q Okay.  So back in an envelope kind of ballpark, what kind of 

attrition does TeamHealth have, say during the relevant time period 

we're talking about here, which I think is '17 to January of '20?  Let's use 

that as kind of the endzones.  What kind of attrition was TeamHealth 

having among its doctors? 

A We -- plus or minus a couple of percentage points.  It's 

always going to be around 10 percent. 

Q Okay.  Now, do some of the TeamHealth doctors burn out? 

A Unfortunately, yes.   

Q Why?  

A It is an extremely difficult, high-intensity role in healthcare.  

Burnout is probably the highest in emergency medicine over any other 

specialty.  You're standing ready at all hours of the day for a patient to 

arrive with a completely unknown condition.  It could be trauma.  It could 

be a heart attack.  It could be any number of different things.  And you 

have got be on your game and ready to take care of that patient. 

Q Do we have doctors that have been with us 20 plus years? 

A Yes, we do. 

Q Okay.  So tell us a little bit about what kind of support you 

provide to the doctors and to the nurse practitioners in this practice 

groups. 

A So our -- so under our TeamHealth brand, you know, our 
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goal is to -- you know, to essentially, you know, make practice perfect.  

So allow our clinicians to focus on the practice of medicine, to be able to 

engage with their patients, and focus on the day-to-day medical aspects 

of what they do.  So TeamHealth through our National Support Center 

and through our administrative structures provides a lot of support.  All 

the things I talked about before.   

So recruiting, onboarding, enrollment, credentialing, everything 

revenue cycle.  So you know, the billing, the collection, the manage care 

contracting, et cetera.  We provide that centralized support in the event 

of an emergency.  So responding in a scenario like the hurricane I 

described.  And you'll know, we've move -- we will move -- we will 

move, as you reference before clinicians around different geographies to 

support a crisis.  So you know, a hurricane hits, and we'll move clinicians 

from Austin, from Dallas, from even Las Vegas down into Houston. 

Q Okay.  So let me ask you this.  Let's get the billing people on 

the equation for a second.  Okay.  I'm going to ask you about billing in 

just a minute.  If we take Billy out of the occasion, how many employees 

does TeamHealth have that are not kind of practicing physicians or 

people like that for shield.  In other words, it enters sort of the lungs. 

A It was about 2,200. 

Q Okay.  Okay.  So now let's talk about billing.  So does 

TeamHealth provide a billing service?  

A We do. 

Q All right.  Is that unusual for somebody other than the doctor 

to do the billing in the industry? 
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A Not at all. 

Q Okay.  Explain. 

A So it's complex.  Here's a lot involved.  We're -- you know, 

we are, you know, collecting small dollar amounts.  And sometimes for 

my primary payer. A secondary payer, and a tertiary payer.  And so we 

removed.   

A Tertiary. 

Q Tertiary, so a third -- a third payer. 

A Okay.  And so as a function of that, we removed that 

responsibility and that distraction from the physician so they can focus 

on the practice of medicine. 

Q Okay.  The other physician groups that are not ER and are 

not part of TeamHealth, do those kind of groups use third-party building 

companies, as well? 

A Yes.  Very frequently. 

Q Now, who sets the charges that are billed by the doctors and 

nurse practitioners here in Nevada?  For the -- for the folks at the -- I have 

spent too long here.  

A Our national support center. 

Q Meaning TeamHealth? 

A Yes. 

Q Okay.  Good.  Do you know a man named Kent Bristow? 

A I do. 

Q Okay.  Is he -- is he closer to the ground on this issue, the 

billing issue than you are? 
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A He is. 

Q Okay.  So I’m going to just ask you kind of at a high level.  

Okay.  Do you have a general understanding of how charges are set? 

A I do. 

Q Okay.  So tell us how charges are set.  And if you can -- and 

the jury has heard a little bit about this company called FAIR Health.  So 

tell us your understanding generally as the CEO of TeamHealth, how 

charges are set? 

A So charges need to be competitive in every market.  FAIR 

Health that you referenced is a -- I believe it's the largest independent 

not-for-profit database of charges across the United States.  They 

probably have, you know, over 35 billion transactions in their -- inside of 

their database.  So we rely on FAIR Health as essentially an independent 

source of what market intelligence looks like. 

MR. ROBERTS:  Your Honor, I apologize for interrupting.  

Could we approach? 

THE COURT:  You may. 

[Sidebar at 10:11 a.m., ending at 10:13 a.m., not transcribed] 

THE COURT:  Okay.  Please proceed. 

BY MR. ZAVITSANOS:   

Q Okay.  So, now, in terms of -- do you personally set the goal 

charges, or are there other folks that do that? 

A Other people do that. 

Q Okay.  And let me just ask this, and then I'm going to move 

on, do you know whether FAIR Health is one of the tools that's used in 
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setting goal charges? 

A Yes, it is. 

Q Okay.  Okay.  Now, why is it -- I'm going to move the lens 

back even further now.  And why is it that TeamHealth sets the bill 

charges as opposed to the doctors? 

A Again, it's we are taking that, you know, burden of 

administrative responsibility off of the physicians at the front line.  And 

so our -- our healthcare financial services entity will essentially study the 

market rates and identify what's appropriate inside of that geography. 

Q Okay.  Now -- thank you, sir.  All right.  Now, I want to talk 

about something else that's come up in the course of the case.  Are you 

familiar with a company called Blackstone? 

A I am. 

Q Okay.  Does -- is Blackstone the ultimate parent of 

TeamHealth? 

A No, they are a shareholder. 

Q They're a shareholder, okay.  So -- and what -- and who or 

what is Blackstone? 

A Blackstone is an investment company.  They own companies 

all across the world.  They own TeamHealth, they own Spanx.  They 

own, you know, ancestry.com.  They own the Bellagio.  They own the -- 

the Cosmopolitan.  I think they own the area, so that could -- 

Q Okay. 

A -- be a sense of just the scale. 

Q All right.  Mr. Murphy, does Blackstone play any operational 
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role in TeamHealth? 

A They serve on the board of directors.  They represent three of 

the ten seats on the board of directors. 

Q Three of ten? 

A Three of ten. 

Q Okay.  My question is a little narrower.  Okay.  What's the 

difference between what the board does and what the operations people 

did? 

A So the board provides an oversight.  They're responsible for 

vision and mission and management is execution, and planning and the 

operational side. 

Q Okay.  So kind of the big picture?  The big picture and 

direction of the company? 

A That's right. 

Q Okay.  And what do the operational folks do? 

A We  formulate a plan.  We have our -- we have -- we execute 

on the vision.  We ensure that the things that are important to us is a -- is 

a leading physician organization, our --  since they're laid out as goals, 

that we target and then execute toward achieving.   

Q Okay.  Does Blackstone play a role in that, in the operational 

side of the company? 

A So they review our plans.  They ensure that they're 

consistent with the overall mission and vision.  You know, they evaluate 

the capital needs that are going to be required in the execution of that 

plan.  But no, they are not involved in the direct decision making or the 
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execution. 

Q Okay.  Thank you, sir.  Now these other companies that you 

mentioned that Blackstone owns, does TeamHealth have any direct 

control over any of those companies? 

A So I would doubt it.  You know, I assume they operate the 

same as they would with us, as a -- as an investor and shareholder and -- 

Q I mean, do you have any control over it? 

A Oh, we have none, no. 

Q That's what I'm asking. 

A None, whatsoever. 

Q Okay.  So -- all right.  Now, before this lawsuit was filed, did 

United act -- actually, is TeamHealth, are they a self-insured entity?  In 

other words, do you all carry the risk of -- of being kind of your own 

insurance company for your employees? 

A For health insurance? 

Q Yes. 

A Yes, we do. 

Q Okay.  Did you use a -- or do you use a third-party 

administrator for those clients? 

A We always have, yes. 

Q Okay.  At one point, was United the third-party administrator 

for TeamHealth? 

A Yes, they were. 

Q Okay.  And off the top of your head, do you know what your 

plan obligated out-of-network emergency room charges to be paid on? 
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A We paid 100 percent of bill charges. 

Q Okay.  Now, again, generally -- we're going to get into more 

detail with other TeamHealth folks on -- other TeamHealth folks on this, 

but do you know whether TeamHealth has entered into any wrap 

agreements with a company called MultiPlan? 

A Yes, I do. 

Q Okay.  

A And, yes, we have. 

Q All right.  Now, the jury heard a lot about wrap agreements, 

and give us, very briefly, your understanding of what a wrap agreement 

is. 

A It -- so it is that agreement with MultiPlan is essentially an 

agreement to where we have agreed to discount our billed charges.  We 

discount them by ten percent, and different insurance companies will 

leverage that rental network, essentially, to get the benefit of that ten 

percent discount.  For us, we provide the discount because it protects, 

like patients, and it ensures we get paid. 

Q Okay.  Does it -- does the wrap agreement -- do you know 

what impact it has on your ability to balance bill members for that 

discount, that ten percent discount? 

A It puts -- it prevents any balance billing, that's right. 

Q All right.  Now, did TeamHealth terminate United Healthcare 

as its third-party administrator? 

A We did. 

Q Why? 
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A We didn't like the -- we had issues with our overall 

relationship with United.  They were underpaying our claims. 

MR. ROBERTS:  Objection, Your Honor.  This is subject to 

motion in limine. 

MR. ZAVITSANOS:  I don't believe it is, Your Honor. 

THE COURT:  Can you approach? 

[Sidebar at 10:20 a.m., ending at 10:20 a.m., not transcribed] 

THE COURT:  Okay.  Objections been overruled.  Go ahead, 

please. 

MR. ZAVITSANOS:  Thank you, Your Honor. 

BY MR. ZAVITSANOS:   

Q Okay.  Sir, did you all terminate United as your third-party 

administrator? 

A You did. 

Q Okay.  Now, you're a witness in the case and you haven't -- 

have you see any of the proceedings in this case, or the BlueJeans link? 

A No, I have not. 

Q Okay.  So you don't know what evidence has come into this 

case, right? 

A No idea. 

Q Okay.  Sir, now, do you understand that the Plaintiff's in this 

case, the three groups, Team Physicians, Ruby Crest, and Fremont are 

seeking to recover their bill charges in this lawsuit? 

A Yes. 

Q Now, you had a wrap agreement with MultiPlan that calls for 
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a discount off of your bill charges, right? 

A That's correct. 

Q Okay.  And -- and I think we heard in opening from Defense 

counsel, that the Plaintiffs in this case, very infrequent that they get bill 

charges; I'm going to represent that to you, okay? 

A Okay. 

Q So from where you sit, why should these three Plaintiffs be 

awarded their bill charges, sir? 

A We perform the service.  We took care of the patients, and 

our bill charges are fair. 

Q Okay.  Why wouldn't you just accept the wrap -- the wrap 

arrangement? 

MR. ROBERTS:  Objection.  Calls for a narrative.  

THE WITNESS:  We wouldn't have accepted the wrap 

arrangement. 

BY MR. ZAVITSANOS:   

Q I'm talking about in this case.  Why would you not accept the 

wrap arrangement, and you're asking for billed charges? 

A Well, at this point, we have expended incredible time and 

energy and resource just to collect the unpaid balance, so the wrap 

arrangement was available at the front end at the time of, you know, of 

first bill. 

Q Okay.  Well, so if United had access to the wrap agreement 

with MultiPlan for the -- I'll represent to you there's like 11,500 or so 

claims in this case, okay?  If United had access to that wrap agreement, 
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would we be here? 

A We would not. 

Q Okay.  All right.  Now, let's talk about balance billing, okay?  

A Okay. 

Q All right.  Do you know what that is? 

A I do. 

Q Okay.  So -- 

MR. ZAVITSANOS:  Your Honor, may I ask counsel if he has 

any opposition to Plaintiffs' 424? 

MR. ROBERTS:  It's in. 

MR. ZAVITSANOS:  It's what? 

MR. ROBERTS:  It's in. 

MR. ZAVITSANOS:  Oh, it's in? 

MR. ROBERTS:  Yes. 

MR. ZAVITSANOS:  Okay.  So can we bring up 424, please? 

THE COURT:  It is, Attorney -- it is -- thank you. 

BY MR. ZAVITSANOS:   

Q Okay.  So Mr. Murphy -- 

MR. ZAVITSANOS:  Michelle, can you pull out the -- the --  

BY MR. ZAVITSANOS:   

Q Is this a -- is this a TeamHealth policy? 

A Let me just take a minute here. 

Q Sure. 

MR. ZAVITSANOS:  Michelle, can you scroll down a little bit?  

Keep going.  Oh, stop. 
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THE WITNESS:  It is -- it is a TeamHealth policy, yes. 

BY MR. ZAVITSANOS:   

Q Okay.  And is -- just describe very generally what that policy 

is on that -- it's in evidence, the jury can read it on their time; tell us what 

that is. 

A Let me just give it a quick -- 

Q Sure. 

A -- quick read here. 

MR. ZAVITSANOS:  And let's go, Michelle, please, to page 2.  

Pull out section 8, please.  Is -- right there, Michelle. 

BY MR. ZAVITSANOS:   

Q That's a lot of gobble -- what does that mean? 

A Oh, I'll just give it a read here. 

Q Sure.   

A So it essentially means that you are not going to balance bill 

our patients. 

Q Okay.  And is this kind of the directive to, I guess, some kind 

of computer thing to make sure that you make sure that doesn't happen? 

A Yes. 

Q Okay.  So Mr. Murphy, are you aware -- 

MR. ZAVITSANOS:  You can take it down, Michelle. 

BY MR. ZAVITSANOS:   

Q Are you aware of whether, for the approximately 11,500 

claims at issue in this case, did TeamHealth balance bill any of those 

patients or United members? 
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A We would not have, no. 

Q Okay.  So do other companies balance bill patients? 

A I believe that some do, yes. 

Q Anything fundamentally wrong with that? 

A There is not. 

Q Okay.  Why did TeamHealth decide not to balance bill 

patients? 

A It's been a longstanding policy for us on not balance billing 

patients, and there -- there are a variety of reasons.  One is patients can't 

afford it.  It's very difficult to go and bill another 11,500 claims for 

balance bills to use the number that you stated.  And quite frankly, 

United collected the premiums from these patients and they underpaid 

the bill, so we're here to collect that balance. 

Q Given the choice between balance billing 11,500 patients, or 

proceeding against United, which one did you guys select? 

A Proceeding against United. 

Q All right.  Now -- okay.  Now, let's look, please -- 

MR. ZAVITSANOS:  Your Honor, can we approach for one 

more second? 

THE COURT:  Yeah. 

[Sidebar at 10:27 a.m., ending at 10:28 a.m., not transcribed] 

MR. ZAVITSANOS:  Okay.  So Your Honor, I -- it looks like 

they're a step ahead of me.  That's already been done, so we offer 313, 

the one that was most recently provided to Defendants. 

MR. ROBERTS:  And objection, Your Honor.  Incomplete 
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document.  Improper redactions.  Foundation, and 48 [indiscernible]. 

THE COURT:  You'll have to lay foundation. 

BY MR. ZAVITSANOS:   

Q Sir, you have a set of binders behind you.  Would you,  

please -- would you please pull out the binder that has Exhibit 313 in it, 

Mr. Murphy.  It's behind you, sir. 

A Okay.  I knew there was one other in this one, so -- 

MR. ZAVITSANOS:  And Mr. Killingsworth will just check and 

see if that's the one that's being offered.  Your Honor, there's one 

additional redaction that needs to be made.  I don't intend to go into that, 

okay?  If somebody -- if we can pull up the rest of it if I can? 

THE COURT:  Yeah. 

BY MR. ZAVITSANOS:   

Q Okay.  Mr. Murphy, who is Rena Harris? 

A A senior contract manager at TeamHealth. 

Q Okay.  Now, does this document at the very top of the 

document, relate to this issue of balance billing? 

A It appears to, yes. 

Q Does this appear to be a TeamHealth -- a TeamHealth email? 

A It is a TeamHealth email directed to a United person, yes. 

Q Okay.  Any reason to doubt its authenticity? 

A No. 

Q Okay.  And does this document confirm the document we 

just looked at, Plaintiff's 424, concerning balance billing? 

A It says we will not balance -- 
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Q No.  No.  No.  Don't -- don't say what it says. 

A Yes, it confirm it. 

Q Does this document confirm what we just looked at, at 424, 

sir? 

A Yes. 

MR. ZAVITSANOS:  Your Honor, at this point, we move for 

the admission of 313, with the only additional redaction being the 

subject line, Your Honor. 

MR. ROBERTS:  Objection, Your Honor.  May we approach? 

THE COURT:  You may. 

MR. ROBERTS:  Thank you. 

[Sidebar at 10:32 a.m., ending at 10:33 a.m., not transcribed] 

MR. ZAVITSANOS:  Okay.  May I proceed? 

THE COURT:  No.  I have to let the jury know that I overruled 

an objection.  Go ahead, please. 

MR. ZAVITSANOS:  Your Honor, at this point, with the 

additional redaction that needs to be done, we move for the admission 

of Plaintiff's 313. 

THE COURT:  And there will be an additional redaction? 

MR. ZAVITSANOS:  Yes, Your Honor, the -- yes, the one we 

discussed before. 

THE COURT:  All right.  So 313 will be admitted. 

[Plaintiffs' Exhibit 313 admitted into evidence] 

MR. ZAVITSANOS:  Okay.  Michelle, what I'd like you to do is, 

if you can, I need you to pull out two [indiscernible].  This one and this 
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one, okay. 

[Counsel confer] 

MR. ZAVITSANOS:  Just that.  Nothing else.  Not the front 

two.   

MR. ZAVITSANOS:  Just that one line, Michelle. 

BY MR. ZAVITSANOS:   

Q Okay.  Now -- 

MR. ZAVITSANOS:  May I proceed, Your Honor? 

THE COURT:  Yes. 

MR. ZAVITSANOS:  Okay.  

BY MR. ZAVITSANOS:   

Q Mr. Murphy, does this appear to be an exchange between 

somebody on the Defendant's side of the -- this business exchange and 

someone on the TeamHealth side? 

A Yes. 

Q Okay.  And what did the person on behalf of the 

Defendants -- what was the question that they asked?  Would you just 

please read that out loud? 

A Will you please confirm that it is not TeamHealth's intent to 

balance bill our members? 

Q Okay.   And what was the response from the TeamHealth 

person? 

A We will not balance bill the member. 

Q Okay.   

MR. ZAVITSANOS:  Michelle, take that down.   
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BY MR. ZAVITSANOS:   

Q Now, Mr. Murphy, in fairness, this was about one particular 

member, correct?  It said the member, right?  Single. 

A No, it's members. 

Q Okay.  Do you know why the Defendants keep bringing up 

this balance billing issue in connection with the claims at issue in this 

case? 

A Why? 

Q Do you know why the Defendant, United entities over here, 

they keep talking about balance billing in this trial when there was no 

balance billing for any of these claims, sir? 

A Yeah. 

Q Do you know? 

A I believe -- I can speculate, but I do not know absolutely. 

Q I don't want you to speculate.  Okay.  Thank you, sir.  Now -- 

all right.  Before the lawsuit was filed, did you know that United was 

taking a percentage of the quote/unquote, savings that it -- through these 

what they're calling programs, that they were taking a cut? 

A I did. 

Q Okay.  What did you know about it? 

A Before this trial or before -- 

Q I'm sorry.  Before the lawsuit was filed, were you aware they 

were taking a percentage of the savings? 

A I was. 

Q Okay.  Let's look at -- I want to look at the Plaintiff's Exhibit 
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10. 

MR. ZAVITSANOS:  Michelle, will you please pull up 

Plaintiff's Exhibit 10.  And let's go to page 2.   

BY MR. ZAVITSANOS:   

Q Now this is -- Mr. Murphy, we're almost done. 

MR. ZAVITSANOS:  Pull up the top. 

THE COURT:  Now I show this was conditionally admitted; is 

that correct? 

MR. ZAVITSANOS:  Your Honor, I think -- I believe the 

Defendant moved for unconditional admission.  This was used during 

Mr. Blalack's examination. 

MR. BLALACK:  I think this is in evidence, Your Honor. 

THE COURT:  It is.  All right.  I apologize for the interruption. 

MR. ZAVITSANOS:  No, no.   

THE COURT:  Please go ahead. 

MR. ZAVITSANOS:  I -- my apologies.   

BY MR. ZAVITSANOS:   

Q Okay.  All right.  So, sir, I'm going to represent to you this 

was covered earlier.  Now let's get one thing straight.  You're not on this 

document, right? 

A I don't -- no.   

Q Okay. 

A It's not an agreement with TeamHealth. 

Q Okay.  So this is an agreement it looks like between United 

Healthcare and Walmart.  See that? 
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A I do. 

Q Okay.  All right.  Do you know a gentleman by the name of 

John Haben? 

A By name, yes. 

Q Okay.  You've never met him? 

A I've not met him personally, no. 

Q Okay.  Now here's what I want to do.  Oh.  Now let's go to 

page 60 of this -- 

MR. ZAVITSANOS:  Michelle, will you pull out the shared 

savings program, please, all the way across.  Now, Michelle, follow me 

here.  Highlight from here, the word means, that would have been 

payable to a healthcare provider.  Okay.   

BY MR. ZAVITSANOS:   

Q Mr. Murphy, you took English in high school, right?  Right, 

sir? 

A I did.  Yes. 

Q Okay.  All right.  So I'll represent to you that Mr. Haben told 

the jury that what I've highlighted here does not mean that this is the 

amount that would have been payable to the healthcare provider.  It 

simply means it's a formula to calculate shared savings.  Okay.  You with 

me?  Does that make any sense to you? 

MR. BLALACK:  Objection, Your Honor.  Improper request to 

give an opinion about the credibility of another witness and request for 

expert opinion and a matter within --  

MR. ZAVITSANOS:  This is a --  

001495

001495

00
14

95
001495



 

- 75 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

MR. BLALACK:  -- the province of the jury.   

THE COURT:  You'll have to lay more foundation. 

MR. ZAVITSANOS:  Yeah. 

THE COURT:  And you'll have to clarify. 

MR. ZAVITSANOS:  Yes. 

BY MR. ZAVITSANOS:   

Q Let me ask you this, sir.  Just reading that, what does that 

indicate to you about what would have been payable to a healthcare 

provider according to this plan document? 

A Our bill charge. 

MR. BLALACK:  Objection.  Foundation.  TeamHealth is not a 

party to this agreement.  He has no foundation to testify as to what the 

intent of the parties was.   

MR. ZAVITSANOS:  This is the exact --  

THE COURT:  Overruled.  He's only being asked with regard 

to his own impressions. 

BY MR. ZAVITSANOS:   

Q What -- sir, let me ask it again.  What does this indicate to 

you, just using basic English, as to what amount would have been owed 

under this plan? 

A The amount that we were entitled to, which would have been 

the bill charge. 

Q Do you know whether this language is in every single shared 

savings box in the ASO plans that aren't in evidence?  Do you know one 

way or another, sir? 
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A I do not. 

Q Okay.  Does it make sense to you that what is highlighted 

means something other than the amount that would have been payable 

to a healthcare provider? 

A It does not, no. 

Q Okay.  All right.   

MR. ZAVITSANOS:  Take it down, Michelle. 

BY MR. ZAVITSANOS:   

Q Okay.  Finally, I'm going to bring up Defendants' 5504.  And 

my esteemed opposing counsel is going to have some questions for you. 

MR. ZAVITSANOS:  Okay.  So let's pull this out.   

BY MR. ZAVITSANOS:   

Q Do you have any crazy third cousins? 

A Probably. 

Q Okay.  All right.   

MR. ZAVITSANOS:  So let's pull out these companies here. 

BY MR. ZAVITSANOS:   

Q Okay.  Do you recognize some of those companies? 

A I do.  I even mentioned a couple. 

Q Okay.   

MR. ZAVITSANOS:  Now, Michelle, close it out.  Can you -- 

Michelle, can you see if -- ah, here we go.  Let's go all the way across, 

Michelle.  All the way down.  Right there.  Okay.  Now, Michelle, will 

you -- oh, I need the heading, Michelle, please, up at the top here.  Yeah.  

Let's go from right here and here to here.  Right there.  Okay.  
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And, Michelle, will you please start highlighting every time it 

says 50 percent.  No, just the 50 percent, Michelle.  Just the 50 percent.  

Just under SSPE, please.  Just start highlighting.  Okay. 

BY MR. ZAVITSANOS:   

Q Mr. Murphy, how many crazy third cousins does TeamHealth 

have? 

A Everyone on this page is a third cousin.  I can't tell you any of 

them is crazy. 

Q Okay.  Well, you see that 50 percent. 

A That would make them crazy. 

Q Why do you say that? 

A To essentially pay 50 percent of the shared savings in a -- 

that's discounted off of the otherwise payable amount of the bill charge 

would be -- that would be crazy.   

Q Would you ever agree to that, sir? 

A I would not.  And we did not. 

Q Now you see TeamHealth --  

MR. ZAVITSANOS:   Now, Michelle, highlight that all the way 

across.   

BY MR. ZAVITSANOS:   

Q Okay.  Now what do you think about that?  Do you see it says 

zero? 

A What do I think about that? 

Q Yeah. 

A Yeah.  I think it's we anticipated that, you know, that would 
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be crazy to pay a shared savings plan like that, especially for emergency 

medicine where we insist that we pay bill charge on any out-of-network 

visit. 

Q Last question, Mr. Murphy.  Do you know these big ASO 

plans with all this fine print and all this legal jargon?  Do you know 

whether these companies knew that 50 percent was the charge? 

A So I would imagine that they knew the 50 percent that they 

agreed to, but I don't believe that they would have thought that was 50 

percent of the bill charge. 

Q Fifty percent reduction. 

A In fact, I think highlighting this amount was embarrassing for 

the Blackstone team. 

MR. ZAVITSANOS:  I'll pass, Your Honor. 

THE COURT:  Cross-examination, please. 

MR. ROBERTS:  Yes, Your Honor.  Thank you.   

CROSS-EXAMINATION 

BY MR. ROBERTS:   

Q Good morning, Mr. Murphy. 

A Good morning.   

Q Answer to my first question is a number, only a number.  Do 

you know this -- first of all, for context, you know that this case is about 

services provided in Nevada, right? 

A I do. 

Q How many hurricanes has TeamHealth helped Nevada with?  

Just a number.   
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MR. ZAVITSANOS:  Your Honor, the barn door is creeped 

open. 

MR. ROBERTS:  I'll move on, Your Honor.   

BY MR. ZAVITSANOS:   

Q You mentioned physicians employed by TeamHealth for 20 

years.  Is that what you testified to earlier? 

A I'm sorry.  Can you give me the context? 

Q Yes.  In the context we're talking about, attrition, you did 

mention that includes maybe 10 percent of physicians a year, but that 

you did have physicians that were employed by TeamHealth for 20 

years. 

A That's correct. 

Q But not in Nevada, correct? 

A That have been a part of historical pieces that we acquired in 

Nevada, but that's correct.  We acquired our position in Nevada more 

recently. 

Q So, therefore, no physician in Nevada would have been 

employed or contracted with by TeamHealth for more than about six 

years, right? 

A If you were not going to count their employment with their 

Legacy practice, that's correct.  

Q Is the name of the Legacy practice now different than the one 

that you acquired for Fremont? 

A Likely.   

Q Who changes the name, the local entity or TeamHealth? 

001500

001500

00
15

00
001500


	2021.11.17 Recorder's Transcript of Jury Trial- Day 14(116055903.1)
	RECORDER’S TRANSCRIPT OF JURY TRIAL - DAY 14

	Vol. 6.pdf
	Filed Under Seal
	Certificate of Service

	Vol. 6.pdf
	Filed Under Seal
	Certificate of Service




