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12 | Recorder’s Transcript of Jury Trial — Day 7 | 11/03/21 2 490-500
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6 1251-1421
17 | Recorder’s Transcript of Jury Trial — Day 13 | 11/16/21 6 1422-1500
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62 | Supplemental Appendix of Exhibits to 12/24/21 | 22 5287-5317
Motion to Seal Certain Confidential Trial 23 5318-5429
Exhibits — Volume 8 of 18

63 | Supplemental Appendix of Exhibits to 12/24/21 | 23 5430-5567
Motion to Seal Certain Confidential Trial 24 5568-5629

Exhibits — Volume 9 of 18




64 | Supplemental Appendix of Exhibits to 12/24/21 | 24 5630-5809
Motion to Seal Certain Confidential Trial
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65 | Supplemental Appendix of Exhibits to 12/24/21 | 24 5810-5817
Motion to Seal Certain Confidential Trial 25 5818-5953
Exhibits — Volume 11 of 18

66 | Supplemental Appendix of Exhibits to 12/24/21 | 25 5954-6067
Motion to Seal Certain Confidential Trial 26 6068—-6199
Exhibits — Volume 12 of 18

67 | Supplemental Appendix of Exhibits to 12/24/21 | 26 6200-6317
Motion to Seal Certain Confidential Trial 27 6318-6418
Exhibits — Volume 13 of 18

68 | Supplemental Appendix of Exhibits to 12/24/21 | 27 6419-6567
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Exhibits — Volume 14 of 18
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Exhibits — Volume 15 of 18

70 | Supplemental Appendix of Exhibits to 12/24/21 | 28 6738-6817
Motion to Seal Certain Confidential Trial 29 6818-6854
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Exhibits

75 | Transcript of Proceedings Re: Motions 01/12/22 | 31 7403-7498




76 | Transcript of Proceedings Re: Motions 01/20/22 | 31 7499-7552

77 | Transcript of Proceedings Re: Motions 01/27/22 | 31 75537563
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Redactions in Dispute 32 7568-7574

79 | Transcript of Proceedings Re: Motions 02/10/22 | 32 75757695
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80 | Transcript of Proceedings Re: Motions 02/16/22 | 32 76967789
Hearing

81 | Joint Status Report and Table Identifying 03/04/22 | 32 7790-7817
the Redactions to Trial Exhibits That 33 7818-7824
Remain in Dispute

82 | Transcript of Hearing Regarding Unsealing | 10/05/22 | 33 7825-7845
Record

83 | Transcript of Status Check 10/06/22 | 33 78467855

84 | Appendix B to Order Granting in Part and 10/07/22 | 33 7856—8067
Denying in Part Defendants’ Motion to Seal 34 8068-8109
Certain Confidential Trial Exhibits (Volume
1

85 | Appendix B to Order Granting in Part and 10/07/22 | 34 8110-8317
Denying in Part Defendants’ Motion to Seal 35 8318-8378
Certain Confidential Trial Exhibits (Volume
2)

86 | Appendix B to Order Granting in Part and 10/07/22 | 35 8379-8567
Denying in Part Defendants’ Motion to Seal 36 8568-8653
Certain Confidential Trial Exhibits (Volume
3)

87 | Appendix B to Order Granting in Part and 10/07/22 | 36 8654—-8817
Denying in Part Defendants’ Motion to Seal 37 8818-8918
Certain Confidential Trial Exhibits (Volume
4)

88 | Appendix B to Order Granting in Part and 10/07/22 | 37 8919-9067
Denying in Part Defendants’ Motion to Seal 38 9068-9203

Certain Confidential Trial Exhibits (Volume
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89 | Appendix B to Order Granting in Part and 10/07/22 | 38 92049317
Denying in Part Defendants’ Motion to Seal 39 9318-9431
Certain Confidential Trial Exhibits (Volume
6)

90 | Appendix B to Order Granting in Part and 10/07/22 | 39 9432-9567
Denying in Part Defendants’ Motion to Seal 40 9568-9742
Certain Confidential Trial Exhibits (Volume
7)

91 | Appendix B to Order Granting in Part and 10/07/22 | 40 9743-9817
Denying in Part Defendants’ Motion to Seal 41 9818-10,011
Certain Confidential Trial Exhibits (Volume
8)

92 | Appendix B to Order Granting in Part and 10/07/22 | 41 | 10,012-10,067
Denying in Part Defendants’ Motion to Seal 42 | 10,068-10,279
Certain Confidential Trial Exhibits (Volume
9)

93 | Appendix B to Order Granting in Part and 10/07/22 | 42 | 10,280-10,317
Denying in Part Defendants’ Motion to Seal 43 |10,318-10,567
Certain Confidential Trial Exhibits (Volume 44 | 10,568-10,570
10)

94 | Appendix B to Order Granting in Part and 10/07/22 | 44 | 10,571-10,809
Denying in Part Defendants’ Motion to Seal
Certain Confidential Trial Exhibits (Volume
11)

95 | Appendix B to Order Granting in Part and 10/07/22 | 44 | 10,810-10,817
Denying in Part Defendants’ Motion to Seal 45 | 10,818-11,064
Certain Confidential Trial Exhibits (Volume
12)

96 | Appendix B to Order Granting in Part and 10/07/22 | 45 | 11,065-11,067
Denying in Part Defendants’ Motion to Seal 46 | 11,068-11,144
Certain Confidential Trial Exhibits (Volume
13)

97 | Exhibits P473_NEW, 4002, 4003, 4005, 10/07/22 | 46 | 11,145-11,149




4006, 4166, 4168, 4455, 4457, 4774, and
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Part and Denying in Part Defendants’
Motion to Seal Certain Confidential Trial
Exhibits” (Tabs 98, 106, 107, 108, 109, 111,
112, 113, 114, 118, and 119)
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Recorder’s Transcript of Hearing
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11,161-11,165
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Certain Confidential Trial Exhibits
(Volume 4) (FILED UNDER SEAL)

88 | Appendix B to Order Granting in Part and | 10/07/22 | 37 8919-9067
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Denying in Part Defendants’ Motion to Seal 42 10,068-10,279
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Shortening Time
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10/07/22

46

11,145-11,149
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Joint Status Report and Table Identifying
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Remain in Dispute (FILED UNDER SEAL)

03/04/22
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40

Limited Objection to “Order Unsealing
Trial Transcripts and Restoring Public
Access to Docket”

10/06/22
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3145-3150

Media Request and Order Allowing Camera
Access to Court Proceedings (Legal

10/18/21

52-56

12




Newsline)

5 Media Request and Order Allowing Camera | 10/28/21 1 57—62
Access to Court Proceedings (Dolcefino
Communications, LLC)

6 | Media Request and Order Allowing Camera | 10/28/21 1 63—68
Access to Court Proceedings (Dolcefino
Communications, LLC)

52 | Motion to Seal Certain Confidential Trial 12/05/21 | 17 3883-3977
Exhibits (FILED UNDER SEAL)

54 | Motion to Seal Certain Confidential Trial 12/13/21 | 17 39964067
Exhibits (FILED UNDER SEAL) 18 4068-4090

24 | Motion to Seal Defendants’ Motion to Seal 12/15/21 | 12 2956-2964
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Exhibits

25 | Motion to Seal Defendants’ Supplement to 12/15/21 | 12 2965-2973
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Exhibits
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15 3501-3518

38 | Notice of Entry of Judgment 03/09/22 | 13 3126-3136

46 | Notice of Entry of Order Denying “Motion 10/13/22 | 15 3650—-3659
to Redact Portions of Trial Transcript”

26 | Notice of Entry of Order Granting 12/27/21 | 12 2974-2984

Defendants’ Motion for Leave to File
Defendants’ Preliminary Motion to Seal
Attorneys’ Eyes Only Documents Used at

13




Trial Under Seal

47

Notice of Entry of Order Granting in Part
and Denying in Part Defendants’ Motion to
Seal Certain Confidential Trial Exhibits

10/18/22

15
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3660-3750
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32

Notice of Entry of Order Granting
Plaintiffs’ Proposed Schedule for
Submission of Final Redactions

01/31/22

13

3038-3048

34

Notice of Entry of Order Shortening Time
for Hearing Re: Plaintiffs’ Motion to Unlock
Certain Admitted Trial Exhibits

02/14/22

13

3066—3083

43

Notice of Entry of Order Unsealing Trial
Transcripts and Restoring Public Access to
Docket

10/12/22

13

3166-3176

Notice of Entry of Stipulated
Confidentiality and Protective Order

06/24/20

1-24

37

Notice of Entry of Stipulation and Order
Regarding Certain Admitted Trial Exhibits

02/17/22

13

3102-3125

48

Notice of Entry of Stipulation and Order
Regarding Expiration of Temporary Stay
for Sealed Redacted Transcripts

10/25/22

16

3807-3817

33

Notice of Entry of Stipulation and Order
Regarding Schedule for Submission of
Redactions

02/08/22

13

3049-3065

39

Notice of Posting Supersedeas Bond

04/29/22

13

3137-3144

48A

Order Granting Temporary Stay, filed in
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16
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42

Plaintiffs’ Opposition to Defendants’
Motion to Redact Portions of Trial
Transcript

10/07/22

13
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31

Plaintiffs’ Opposition to Defendants’
Motion to Seal Courtroom During January
12, 2022 Hearing

01/12/22

13

3034-3037

14




27 | Plaintiffs’ Opposition to United’s Motion to | 12/29/21 | 12 2985-3000
Seal 13 3001-3003
9 Plaintiffs’ Response to Defendants’ 11/01/21 1 105-115
Objection to Media Requests
50 | Preliminary Motion to Seal Attorneys’ Eyes | 11/11/21 | 17 3824-3875
Documents Used at Trial (FILED UNDER
SEAL)
99 | Recorder’s Transcript of Hearing (FILED 10/13/22 | 46 | 11,161-11,165
UNDER SEAL)
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16 | Recorder’s Transcript of Jury Trial — Day 11/15/21 5 1145-1250
12 6 1251-1421
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2 Second Amended Complaint 10/07/21 1 25—43
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74 | Second Supplemental Appendix of Exhibits | 01/05/22 | 30 7211-7317
to Motion to Seal Certain Confidential 31 7318-7402
Trial Exhibits (FILED UNDER SEAL)

22 | Special Verdict Form 11/29/21 12 2941-2952

23 | Special Verdict Form 12/07/21 12 2953-2955

53 | Supplement to Defendants’ Motion to Seal | 12/08/21 | 17 3978-3995
Certain Confidential Trial Exhibits (FILED
UNDER SEAL)

8 Supplement to Defendants’ Objection to 10/31/21 1 84-104
Media Requests

55 | Supplemental Appendix of Exhibits to 12/24/21 | 18 4091-4192
Motion to Seal Certain Confidential Trial
Exhibits — Volume 1 of 18 (FILED UNDER
SEAL)

56 | Supplemental Appendix of Exhibits to 12/24/21 | 18 4193-4317
Motion to Seal Certain Confidential Trial 19 4318-4386
Exhibits — Volume 2 of 18 (FILED UNDER
SEAL)

57 | Supplemental Appendix of Exhibits to 12/24/21 | 19 4387-4567
Motion to Seal Certain Confidential Trial 20 4568-4644
Exhibits — Volume 3 of 18 (FILED UNDER
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58 | Supplemental Appendix of Exhibits to 12/24/21 | 20 4645-4817
Motion to Seal Certain Confidential Trial 21 4818-4840
Exhibits — Volume 4 of 18 (FILED UNDER
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59 | Supplemental Appendix of Exhibits to 12/24/21 | 21 4841-4986
Motion to Seal Certain Confidential Trial
Exhibits — Volume 5 of 18 (FILED UNDER
SEAL)

60 | Supplemental Appendix of Exhibits to 12/24/21 | 21 4987-5067
Motion to Seal Certain Confidential Trial 22 5068-5121

Exhibits — Volume 6 of 18 (FILED UNDER
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SEAL)

61 | Supplemental Appendix of Exhibits to 12/24/21 | 22 51225286
Motion to Seal Certain Confidential Trial
Exhibits — Volume 7 of 18 (FILED UNDER
SEAL)

62 | Supplemental Appendix of Exhibits to 12/24/21 | 22 5287-5317
Motion to Seal Certain Confidential Trial 23 5318-5429
Exhibits — Volume 8 of 18 (FILED UNDER
SEAL)

63 | Supplemental Appendix of Exhibits to 12/24/21 | 23 5430-5567
Motion to Seal Certain Confidential Trial 24 5568-5629
Exhibits — Volume 9 of 18 (FILED UNDER
SEAL)

64 | Supplemental Appendix of Exhibits to 12/24/21 | 24 5630-5809
Motion to Seal Certain Confidential Trial
Exhibits — Volume 10 of 18 (FILED
UNDER SEAL)

65 | Supplemental Appendix of Exhibits to 12/24/21 | 24 5810-5817
Motion to Seal Certain Confidential Trial 25 5818-5953
Exhibits — Volume 11 of 18 (FILED
UNDER SEAL)

66 | Supplemental Appendix of Exhibits to 12/24/21 | 25 5954-6067
Motion to Seal Certain Confidential Trial 26 6068—6199
Exhibits — Volume 12 of 18 (FILED
UNDER SEAL)

67 | Supplemental Appendix of Exhibits to 12/24/21 | 26 6200-6317
Motion to Seal Certain Confidential Trial 27 6318-6418
Exhibits — Volume 13 of 18 (FILED
UNDER SEAL)

68 | Supplemental Appendix of Exhibits to 12/24/21 | 27 6419-6567
Motion to Seal Certain Confidential Trial 28 6568-6579
Exhibits — Volume 14 of 18 (FILED
UNDER SEAL)

69 | Supplemental Appendix of Exhibits to 12/24/21 | 28 6580-6737
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Motion to Seal Certain Confidential Trial
Exhibits — Volume 15 of 18 (FILED
UNDER SEAL)

70 | Supplemental Appendix of Exhibits to 12/24/21 | 28 6738-6817
Motion to Seal Certain Confidential Trial 29 6818-6854
Exhibits — Volume 16 of 18 (FILED
UNDER SEAL)

71 | Supplemental Appendix of Exhibits to 12/24/21 | 29 6855-7024
Motion to Seal Certain Confidential Trial
Exhibits — Volume 17 of 18 (FILED
UNDER SEAL)

72 | Supplemental Appendix of Exhibits to 12/24/21 | 29 7025-7067
Motion to Seal Certain Confidential Trial 30 70687160
Exhibits — Volume 18 of 18 (FILED
UNDER SEAL)

82 | Transcript of Hearing Regarding Unsealing | 10/05/22 | 33 78257845
Record (FILED UNDER SEAL)

75 | Transcript of Proceedings Re: Motions 01/12/22 | 31 7403-7498
(FILED UNDER SEAL)

76 | Transcript of Proceedings Re: Motions 01/20/22 | 31 7499-7552
(FILED UNDER SEAL)

77 | Transcript of Proceedings Re: Motions 01/27/22 | 31 7553-7563
(FILED UNDER SEAL)

79 | Transcript of Proceedings Re: Motions 02/10/22 | 32 7575-7695
Hearing (FILED UNDER SEAL)

80 | Transcript of Proceedings Re: Motions 02/16/22 | 32 7696-7789
Hearing (FILED UNDER SEAL)

83 | Transcript of Status Check (FILED 10/06/22 | 33 78467855
UNDER SEAL)

98 | Transcript of Status Check (FILED 10/11/22 | 46 | 11,150-11,160

UNDER SEAL)
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MR. BLALACK: Strike that.
BY MR. BLALACK:

Q So according to UMR's claim data, UMR allowed payment of
almost the exact same amount, that's off by one penny, on both claims,
just as Mr. Ziemer testified he would have expected, right?

A Yes, | believe that's accurate.

Q All right. Let's look at the other example that Mr. McManis
showed Mr. Ziemer.

MR. BLALACK: So Shane, could you pull up Mr. Ziemer's
testimony from November 15th again? On page 231, line 12. Pull it up a
little bit.
BY MR. BLALACK:

Q And so instead of reading it like | did before, I'm going to ask
you and the jury, sir, to start on page 12 and read down to the next page,
page 232 at line 11.

A You meant row 12; is that right?

Line 12. Yes, starting line 12.
Line 127 Line 12, yeah.

At the question, "All right, Mr. Ziemer".

> 0 > O

Yeah.

Q Read to the bottom of the page, and then go to the next
page, and read to line 11 of the next page. Once you're done and the
jury's done, if you could now skip to page 233, line 11?

A Okay, I'm done.

Q And read line 11 to 25, so the bottom of the page.
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A Okay.

Q And go to page 235. There's a final Q and A | want to show
you and the jury. Line 10 to 13 on page 235. Do you see that, sir?

A | do, yes.

Q All right. Mr. Deal, based on the testimony from Mr. Ziemer
and the questioning from Mr. McManis, what did you understand Mr.
McManis was purporting to show with this summary, Plaintiffs' Exhibit
473-A?

A So basically, the same point, which is perhaps casting
aspersions or doubts on the adjudication of the claims by saying, same
employer, same year, same codes, same seeming things that one would
expect to similar allowed amounts, same bill charges. And yet, he sees
some varying allowed amounts across these different claims. In this
case, | think it was three different amounts that he referenced across four
claims.

Q In fact, the Plaintiffs' Exhibit, PX 473-A, is up on the screen
now. If you look at the allowed about row, row 9, how many different
values are there?

A There's three unique values there. $230.30 that shows up
twice, $253.33 shows up once, and $315.25 shows up once.

Q Do you know if these four claims on Plaintiffs' Exhibit 473-A
can also be found on Plaintiffs' disputed claims list, Plaintiffs' Exhibit
4737

A Yes, they can.

MR. BLALACK: Shane, would you bring up Plaintiffs'
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disputed claims list? 473, and in the bottom half. I'll represent that this
is exactly the same data as Plaintiffs' Exhibit 473. I've just done some of
the -- | think we've got some highlight beforehand. Do you have that,
Shane? There we go.

BY MR. BLALACK:

Q Now, you see, Mr. Deal, that I've highlighted --
pre-highlighted those four claims?

A | see that, yes.

Q Now, can you --

MR. BLALACK: Shane, please scroll down to 6773. Do you
have it?

MR. GODFREY: Yes, sir.
BY MR. BLALACK:

Q All right. If you can, Mr. Deal, confirm whether that first row,
the demonstrative Mr. McManis showed you -- or excuse me -- showed
Mr. Ziemer and the jury Plaintiffs' Exhibit 473-A; is that the same claim as
row 9130 on the disputed claims list? If you want, | can take you through
some of the data?

A Yeah, | should be able to do it. If you can scroll so | can see
date of service? Just pause there for a moment. Yes, | see all four of the
dates of service match. | see all four of the billed CPT codes match. | see
all four of the charges match.

Q Okay.

A So these appear to be the same claims.

Q Mr. Deal, does the claim on row 11202 of the disputed claims
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list, Plaintiffs' Exhibit 473, correspond to the second claim on Mr.
McManis' demonstrative?

A Yes, it does.

Q What are you relying on for that?

A Again, the data of service, the CPT code, the charge, and the
allowed amounts. | believe the employer also -- if we can scroll to the
employer? I'll just verify that as well. Yes, yes.

Q Okay. Mr. Deal, does this claim on row 10817 of the disputed
claims list correspond to the third claim on Mr. McManis' demonstrative
473-A using the same criteria you just described?

A It does. Yes.

Q Finally, Mr. Deal, does the claim on row 6774 on the disputed
claims list correspond to the fourth claim his demonstrative, again, using
the same criteria?

A Yes, it does.

Q Mr. Deal, were you able to locate all four of these claims and
underlying claims data that UMR produced in this lawsuit which is
contained in Defense Exhibit 40067

A | was, yes.

Q | want to start by looking more closely at the third claim on
the demonstrative that Mr. McManis used.

MR. BLALACK: Shane, could you please keep the
demonstrative open, but close Plaintiffs' 473? And then pull up Defense
Exhibit 4006, again, the UMR claims data. If you would go to row 949

and highlight that row?

- 233 -

002254

002254

002254



GGeeoo0

o O 00 N oo o A W N -

N N N N N N o m  mm  m  m  m  m e e
o A W N =2 O O 00 N o o B~ w N -

BY MR. BLALACK:

Q

Okay. Mr. Deal, were you able to determine whether the

third claim on Mr. McManis' demonstrative, 473-A, and the

corresponding claim on the disputed claims list, Exhibit 473, are the

same claim as shown on row 949 of the UMR claims data?

A

Yes, the third one is October 23rd of 2019, and that's

highlighted up above as well. Same bill charges.

Q

Well, let me just ask it this way. What is the employer listed

in column D?

A
Q
A
Q

Scroll to the left there. Las Vegas Sands.
And what's the group number in column E?
76411 -- excuse me. 76410018.

And on the -- is the employer with the new number the same

as in the demonstrative that Mr. McManis used?

A

> 0O > O

Q

Yes, they are.

And the date of service; is it the same?
Itis.

Is the charge amount 1,428 the same?
Yes.

Look at this, Mr. Deal. When we get to column S, the

allowed amount, what does the actual historical data the UMR claims

system show was the amount that UMR allowed for this claim?

A
Q

$230.30.

And that's for, again, claim number three, row -- which is

5893 in the demonstrative?
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A

That's right. So that would match the first and the fourth

row, the allowed amounts for this.

Q

Now, whereas before you had two claims that were

reimbursed at 230.30. Now, you have three?

A
Q

That's correct. Yes.

Now, does the third claim on Mr. McManis' demonstrative

and the corresponding claim on Plaintiffs' disputed claims list, Exhibit

473, accurately report the amount that UMR actually allowed for the

disputed claim as reflected in the claims data produced by UMR?

A
Q
A
Q

No, it doesn't.
According to UMR's data, the amount was the 230?
And 30 cents. That's right. $230.30.

Now, let's look at that second claim on the demonstrative.

The one that has allowed amount 315.25. Do you see that?

A

| do. Yes.
MR. BLALACK: Now, please pull up Defense Exhibit 4006

again, Shane. That's the underlying UMR claims data. Go to row 3 and

highlight row 3. You got that?

BY MR. BLALACK:

Q

And Mr. Deal, are you able to tell me whether the second

claim on Mr. McManis' demonstrative, the one that's got the amount of

$315.30 as the allowed. Are you able to determine whether that claim

and the corresponding claim on the Plaintiffs' disputed claims list are the

same claim as the one shown in row 3 of UMR's claims data?

A

Yes.
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Q How can you confirm that they are the same?

A Again, looking at the charge, the code, the date of service.

Q Mr. Deal, at this time, we're going right to left. Right to left,
starting with column S. Is the allowed amount of UMR's claims data
insist on the same allowed amount that's in Mr. McManis'

demonstrative?

A It is. Yes.

Q As $315.25?

A That's correct.

Q And going to column R. Is the charge amount the same?
A Itis. $1,428.

Q And is the date of service in column O of UMR data also the
same date of service in Plaintiffs' demonstrative?

A Yes. June 21st of 2019 in both data sets.

Q Well, looky here, sir. Look what we found. What's in column
D of UMR data? What is the employer listed for this claim in the UMR
claims system?

A Switch, Ltd.

Q Mr. Deal, for this claim, do you see any reference anywhere
in the UMR claims data, Las Vegas Sands?

A | didn't -- well, not for this claim. For the ones we just looked
at, the other three, yes. But for this claim, no.

Q For the claim that's in UMR data, row 2 that corresponds to
the demonstrative claim in the second line of Mr. McManis'

demonstrative, Mr. McManis' demonstrative refers to the employer as
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being Las Vegas Sands, correct?

A That's correct.

Q Which is the same employer sponsor identified for the other
three claims, right?

A That's correct.

Q Which might lead one to think that the allowed amount
would be the same as the other three claims, right?

A That's what | understand the line of questioning was sort of
implying that it should have been the same and it wasn't.

Q But in fact, when you go to the underlying raw data that UMR
produced in this case, the employer sponsor is not Las Vegas Sands.

A That's correct.

Q What's the name of the employer again, sir?

A Switch, Ltd.

Q And just so that there's no confusion and it's not just a typo.
When you went to see whether the group number in column E of UMR
data is different from the group number that Mr. McManis showed Mr.
Ziemer and the jury in the summary?

A It's different. Yeah. The first three digits, | think, are the
same. Butthen it's 12707 for Switch, Ltd. And it's 10018 for Las Vegas
Sands.

Q You have two different employers are listed in these
documents, is the fact that you have different group numbers surprising?

A It's not at all surprising.

Q That would be surprising if they weren't different group
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numbers?

A It wouldn't surprise me one way or the other. It could occur,
it couldn't, it could be different. But certainly, there would be no reason
to think they'd be the same.

Q Okay. After your review of the underlying claims data for
UMR here, did you have a view about whether the demonstrative PX
473-A and the corresponding claims referenced in the demonstrative and
disputed claims list, Plaintiffs' 473, accurately captured employer
information listed in the underlying claims data produced by UMR in this
case?

A It got it right for three of the four claims, but not the fourth
one.

Q Now, Mr. Deal, given that there are different employers for
these claims, Las Vegas Sands and Stitch, Ltd., is there anything
surprising to you about the fact that this claim has a different allowed
amount from the other three claims on Mr. McManis' demonstrative?

A No, it's not surprising at all.

Q Is there anything in the data you have discussed with the jury
about these claims that Mr. McManis showed Mr. Ziemer which led you
to conclude that the reimbursements reflected here are arbitrary?

A No, in fact, they look quite consistent. When it's the same
employer and the same code and the same year, all the alloweds are the
same. When it's a different employer, same code, different amount; not
surprising at all.

MR. BLALACK: Okay. I'm going to run through quickly just a
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handful of other examples, and then | can wrap up, Your Honor. Do you
want to take a break?

THE COURT: We're close. | would say can you go till 3:457?
Or do you want to take a break now?

MR. BLALACK: I've got about -- I've got about 10 minutes,
but I'm fine to come back and tie it off and juts give it to Mr.
Leyendecker.

THE COURT: Everybody okay with taking a break now and
then having a one last hour? Okay. So let's take a recess. We'll be back
at 3:55.

During the recess, don't talk with each other or anyone else
on any subject connected with the trial. Don't read, watch or listen to
any report of or commentary on the trial. Don't discuss this case with
anyone connected to it by any medium of information, including without
limitation; newspapers, television, radio, internet, cell phones or texting.

Don't conduct any research on your own relating to the case.
Don't consult dictionaries, use the internet or use reference materials.
Don't talk, text, tweet, Google issues or conduct any other book or
computer research, and don't post on any social media with regard to
any issue, party, witness or attorney involved in the case. Most
importantly, do not form or express any opinion on any subject
connected with the trial until the matter is submitted to you.

Have a good break. See you at 3:55.

THE MARSHAL: All rise for the jury.

[Jury out at 3:38 p.m.]
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[Outside the presence of the jury]

THE COURT: You may step down.

THE WITNESS: Thank you, Your Honor.

THE COURT: Okay. Room is clear. Plaintiff, anything for the
record?

MR. ZAVITSANOS: I'm sorry, Your Honor?

THE COURT: Anything for the record?

MR. LEYENDECKER: No, Your Honor.

THE COURT: Defendant?

MR. BLALACK: | have something, Your Honor. As |
previewed when we were at the sidebar, I'm almost at the end of my
examination now, so I'd like to raise what I'd like to do to conclude my
examination in forming my basis for it.

So what I'd like to do is, as | mentioned, Mr. Deal's
reasonable value opinion is based on two things. It's based on a range
that he had, which was the range of the median range in the out of the
network rates that UnitedHealthcare had with other ER providers. And
then the median rates that TeamHealth claims had with other health
insurance. That was his definition of what is a fair market rate and
reasonable value, which he basically laid the predicate for, but did not
articulate the basis for it.

Based on the in limine rulings that the Court had before the
beginning of trial, it's my view that that top value is not admissible, and
I'm not asking to revisit that. That's been resolved and ruled on. We've

made our record, and there's no need to -- we'll put in our offer of proof,
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but no need to revisit the [indiscernible]. The bottom measure though is
still an available option, and here's why.

When Plaintiffs moved to exclude in motion in limine
number 3 the offering of evidence regarding network rates, | objected to
that argument and made a number of points. One of which was that Mr.
Deal, our primary expert, | explained, would be relying on this
benchmarking value as a core opinion for our liability in the case. And |
explained why it was sound in economics, independent of any legal
analysis, and that it should be admitted on that basis.

Your Honor did not grant the motion at that time. Your
Honor specifically said -- and I'm quoting here. This is at page 211 of the
transcript on October 19th, line 25 written over to 212. The Court said,
"Okay, you know, I'm going to defer this to the time of trial only because
| want to see how the Plaintiffs' evidence comes in". You did say, "I'm
inclined to say that in-network just are relevant. But if | preclude your
witness from testifying on that, I'll make sure you have an offer of proof
on the record, and an objection on the record, and we'll take it on its time
in front of the jury". So where we left it on that argument was you were
leaning in that direction but didn't rule and reserved on the issue until
the appropriate time. It's my view that now is the appropriate time.

THE COURT: So I'm -- did | interrupt you?

MR. BLALACK: | had one more point to make, Your Honor.

THE COURT: Go ahead, please.

MR. BLALACK: In question of your ruling. Separate from

that, Your Honor, we moved in limine concerning Plaintiffs' agreements
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with other health insurers. And because of the Court's prior ruling on
motion in limine 3 would acknowledge that that was an issue that had
been resolved against us and was moot. But we know that we had a
paired motion to that, which meant that the Plaintiffs should not be able
to consult with evidence, offer evidence of our network rates and
agreements with other ER providers.

So I said if we can't offer evidence of their network rates and
agreements, they shouldn't be able to offer evidence on our network
rates and agreements. Plaintiffs opposed that position, they opposed
our motion. And the Court agreed with them and said that they should
be able to offer. There should be evidence of our agreements and our
rates with other ER providers was admissible and prevented and denied
our motion in limine to exclude.

So where we stand as of now is that the expressed question
of network rates being relevant to expert opinions was reserved and
unresolved at settlement [indiscernible]. Our request to -- if we were
going to not be able to offer theirs, then they shouldn't be able to
introduce evidence on ours was denied. Meaning the evidence of our
network rates and agreements with other providers is fair game. This is
not the way | wanted to present my liability defense, but it's better than
nothing.

So my request, Your Honor, is that | be able to have Mr. Deal
explain the basis of his opinion that he just gave beyond just his
experience and knowledge and judgment about why the allowed

amounts represent a reasonable value by not referring to the range, but
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at least explaining that he's got a benchmark for network, union, network
rates, and that that represents a reasonable basis for [indiscernible]. So
that's my [indiscernible].

THE COURT: | need to go and refresh my memory on the
issue.

MR. BLALACK: Sure.

THE COURT: Let's argue this at 3:55. That gives you guys a
chance to discuss it too.

MR. LEYENDECKER: Sure. Thank you, Your Honor.

MR. BLALACK: Thank you, Your Honor.

THE COURT: Thank you.

[Recess taken from 3:43 p.m. to 3:54 p.m.]
[Outside the presence of the jury]

THE COURT: Are we going to ask the witness to leave?

MR. BLALACK: Oh, sure.

THE COURT: Thank you, Mr. Deal.

THE WITNESS: Of course.

THE COURT: Okay. Plaintiffs?

MR. LEYENDECKER: A few things, Your Honor.

MR. BLALACK: Hold on.

THE COURT: Well, let me make sure that | can see
everybody.

MR. BLALACK: He's out, Your Honor.

MR. LEYENDECKER: Okay. Two things, Your Honor. It's

very straightforward.
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Number one, we have not put on any evidence of their in-
network contracts, so I'm not sure where that came from. Number two,
and honestly, more importantly, | think it was in February of this year
that -- whether it was Your Honor or a Master issued a first ruling that
said no in-network rights. At least two or three times since then, they've
tried to come back to that. And each time you've been consistent in your
rulings.

Now, with 100 percent clear knowledge and understanding of
Your Honor's rulings on that, they chose to hire an expert and chose to
put together an in-network file. And the reason for that is painfully
obvious. It's because they pay us less than half of what they pay every
other provider in-network.

And so how could they come in here and make a defense if
they're going to make an analysis of the most obvious, fifth grader could
understand, apples to apples comparison, which is out-of-network -- out-
of-network. They can't. And so with full knowledge that you had said
no, knowing they didn't want to go their route because it says they owe,
they now say, save us from ourselves. And you should not.

MR. ZAVITSANOS: And one other thing, Your Honor. When
this issue came up during pretrial, Your Honor, made some kind of a
comment like, you don't like the idea of not having a -- of preventing a
party from calling an expert. At that point, both Ms. Lundvall and |
alerted the Court that we are willing to let him do a new analysis. We're
not going to depose him. We just need -- | think Mr. Leyendecker said

we just need his work papers, but we gave them plenty of opportunity,
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without jamming them, without taking their deposition, and they elected
to stand pat on what they were doing. So | don't think there's anything
to talk about, Your Honor.

MS. LUNDVALL: Your Honor, the only additional point that |
would make and add to this presentation is this. Topic Number 4 of our
very first motion in limine dealt with the in-network negotiations that --
[indiscernible] contracts --

MR. ZAVITSANOS: You okay?

MS. LUNDVALL: More water.

UNIDENTIFIED SPEAKER: Can you get her some water
please, gentlemen?

THE COURT: So Marshall, will you let the jury know it will be
five more minutes?

Marshall, let them know it'll be five more minutes.

THE MARSHAL: Five minutes?

THE COURT: You were very polite to mention you've been
triple-teamed.

MR. BLALACK: Oh, well, I'm just assuming that Mr. McManis
is going to jump in here.

MR. ZAVITSANQOS: Well, he's three times the lawyer, so
that's -- we're just making it fair.

MR. BLALACK: Well, go ahead.

MS. LUNDVALL: But the point being is that Topic Number 4
of our first motion in limine dealt with the healthcare provider's in-

network negotiations as well as the contracts that -- with United. That
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was granted. That was not going to be part of this trial. As part of the
reason the Court deferred ruling on topic number 3 was based upon
whether or not --

THE COURT: Because | didn't know where you were going.

MS. LUNDVALL: --that their [indiscernible]. We did not.
And so to the extent that we have had this issue does not -- they're
voluntarily trying to stick it in. You should not allow them to do so.

THE COURT: Do you guys want a couple of minutes?

MR. BLALACK: No, I'm ready, Your Honor. | mean, unless
there's -- is there anybody else on that side?

MR. ZAVITSANOS: No, sir. No.

MR. BLALACK: Okay. So Your Honor, a couple of things.
One, | don't think the description of the sequence of the discovery rules
is accurate, but we do not have a ruling barring us from offering
evidence on network rates, network contracts, or anything of the kind at
the time we gave Mr. Deal -- just the chronology is off. And, in fact, we
have hours and hours and hours of testimony about network rates,
network negotiations, network contracts of those [indiscernible].
Plaintiffs produced thousands and thousands of documents about
network negotiations and network contracts. And both sides -- both
sides in response to discovery requests voluntarily produced claims
[indiscernible] showing their network and non-network rates for people
other than [indiscernible].

So it's just not an accurate statement to say by the time of

engagement we had some fully knowledge that the central premise of
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our liability defense was somehow off limits. Now, over time, and
particularly with rulings that the Court had in the summer based on
rulings from the Special Master, it became more clear to us that that was
where it was heading, which is why, obviously, we filed a motion in
limine seeking confirmation that we be permitted to do -- to rely on this
opinion. And in the event we weren't, making sure that the evidence of
network rates involving us that might be used against us would be
offered and available.

So that's where the state of the world was at the time of the
in limine hearing. And Your Honor heard the arguments on network
rates and reserved, which is fine. And as a result the Court has not
heard me say one word to this jury in opening or in -- in any witness
about network contracts and network rates. And I've got a pile of
material this high to do it, and we [indiscernible], but we're at the point
where our expert witness has given an opinion which -- and by the way,
Your Honor, is an opinion he's been qualified to give in court after court
after court from California to Florida.

THE COURT: | don't doubt his qualifications.

MR. BLALACK: And -- well, but it's not just that he's
qualified. The opinion that network rates can inform a basis for a
reasonable value of an out-of-network service is something he has done
many, many times. And he is on record on that. It's not like | went out
and got some guy who believes out-of-network rates are the appropriate
comparison when they're not even the same network. He's said it

courtrooms all over the United States. And then -- qualified to do it by
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courts, by judges.

So | know that's -- you know -- an open question in this case,
but it is not the case that this is some aberrant opinion. It's an opinion
given in many other cases from the children's hospital case to
everywhere else.

And so our view is given the predicate that's been laid, given
that the issue was not ruled out of bounds in the in limine hearing and
was left open, and in fact, specifically, the motion in limine we made to
give out our network contract rates being offered against us was denied.
That was denied. They opposed that so they could offer it.

Now, they may have chosen not to offer it, but it was fair
game. And so my view is, given the Court reserved, given the prior
ruling, we ought to be able to at least show half of the benchmarks, so
the jury has some understanding of the basis. And that's all.

MR. ROBERTS: And --

MR. BLALACK: We're going to tag team too, Your Honor.

MR. ROBERTS: And | did want to briefly add one thing, Your
Honor.

THE COURT: Come on up, Mr. Gordon.

MR. ROBERTS: Just in fairness to the Court, in case you
missed it, this was Slide 37. The demonstrative that was shown to the
jury.

THE COURT: Yeah, | don't have access to that, but | have it
on my screen here.

MR. ROBERTS: And it does -- and this is what Mr. Deal
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testified to. And as you know, the Plaintiffs have pointed to Fair Health
throughout the trial as the source for what the jury should look to for fair
and reasonable compensation. And Fair Health itself on the Fair Health
database says that there are three possible approaches for payers may
use for out-of-network allowed amounts. "For out-of-network providers
the allowed amount may be, number one, the same as for in-network
providers." And it's one of the accepted industry standards. And that's
already --

THE COURT: All right. So --

MR. ROBERTS: -- been read to the jury.

THE COURT: All right.

MR. ROBERTS: Thank you, Your Honor.

THE COURT: I'm going to deny the request, Mr. Blalack. his
is a case -- and | know this is a corny way to put it. This is a case about
apples and apples, not apples and oranges. | find that should you be
allowed to go that -- in that direction, it would be confusing to the jury.

MR. BLALACK: Okay.

THE COURT: Because the Plaintiff didn't go there.

MR. BLALACK: Understood, Your Honor.

THE COURT: And at 5:00 you can make your offer of proof.

MR. BLALACK: Your Honor, on this | think -- | don't want to
waste more time. We'll just include that in a big written offer we were
going to make and just --

THE COURT: Good enough.

MR. BLALACK: -- put it all in there.

- 249 -

002270

002270

002270



122200

o O 00 N oo o A W N -

N N N N N N o m  mm  m  m  m  m e e
o A W N =2 O O 00 N o o B~ w N -

THE COURT: Thanks. So --

MR. BLALACK: But | can finish up this witness in five or ten
minutes, Your Honor.

THE COURT: Great. Somebody get the Marshal, please, if
you will?

THE MARSHAL: All rise for the jury.

[Jury in at 4:05 p.m.]

THE COURT: Thanks. Thank you, everyone. Please, be
seated. Mr. Blalack, go ahead, please.

MR. BLALACK: Thank you, Your Honor. All right. Mr. Deal,
let's try to wrap it up.
BY MR. BLALACK:

Q | want to continue our discussion on the excluded claims list
and the extent to which it represents a reliable source of information to
make judgements about the arbitrariness or randomness of any
particular reimbursement, okay?

A Okay.

Q Individual reimbursement. All right. So we just went
through a list of claims that were shown to Mr. Ziemer earlier this week
by Mr. McManis, where the suggestion was that the claims data showed
that the claim had been reimbursed in a random and arbitrary manner
and Mr. Ziemer couldn't offer an explanation. And you just now walked
the jury through the underlying claims data for the UMR data related to
those claims; is that right?

A That's accurate, yes.
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Q And do you have a view of whether the data in the UMR
system reflects anything arbitrary about the reimbursement for those
claims?

A | -- generally, | don't have a sense that there's anything
arbitrary about it, and the examples we went through were actually
consistent.

MR. BLALACK: Now, let's look at two other examples, which
we can do at the same time.

And I'm going to ask Shane if we could pull up Plaintiff's
disputed claims list and go to -- again, that's 473. And go to row 218.
My apologies. Let's go to a different -- my apologies, | jumped ahead.
All right. Let's go to Defendants' Exhibit 4005. It's the claims data
produced by United Healthcare Insurance Company. UnitedHealthcare
for claims submitted.

BY MR. BLALACK:

Q Okay. Do you see that, sir?

A | do, yes.

MR. BLALACK: Okay. Now, that | figured out where | am.
All right. Shane, if you could please pull up the disputed claims list?
That's Plaintiff's Exhibit 473. And | want you to highlight row 10183 of
the disputed claims list.

Okay. Now, in Defendant's Exhibit 4005 -- which again is the
data from United Healthcare's claim system for the at issue claims --
would you please go to row 64094 and pull that up?

BY MR. BLALACK:
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Q All right, sir. Mr. Deal, could you tell me if row 64 of -- from
the disputed claims list, Exhibit 46 -- 473 -- describes the claim I'm
showing you from the underlying claims data, Defense Exhibit 40057

A Yeah, maybe you could scroll on the lower one to the right
just a little bit so we can see -- so it's the same date of service.

Q If you look at the patient, provider, CPT code, and date of
service --

A Yeah, that's what | was trying to -- there we go. Oh, that's
the service provider. Yeah. Same patient name. Yeah, based on the
variables I've seen so far it does appear to be the same claim.

Q Okay. If you look at the information in Column W of
Plaintiff's disputed claims list -- 473 -- what employer is identified in that
column?

A Walmart.

Q That's one of the employer sponsors -- employer clients of
UnitedHealthcare we've heard testimony about in this trial?

A Yes, that's correct.

Q If you look at Column AO of United's actual claims data in
Defendants' Exhibit 4005 that was produced in this case, can you tell
what was the patient's employer?

A United States Postal Service.

Q So the -- and that's another client of the Defendant's in this
case, correct?

A That's my understanding, yes.

Q So the employer data in Plaintiff's disputed claims list,
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Exhibit 473, showed the employer as Walmart. But the actual underlying
claims data maintained by United shows that the employee worked for
the Postal Service; is that correct?

A That's accurate.

Q So does the disputed claims list identify a different employer
than the employer reported in United's actual claim system?

A Yes, it's inconsistent with the underlying United Defendant
data.

MR. BLALACK: Shane, before we pull up another example,
let's go back to Plaintiff's disputed claims list, 473, and highlight row
4719. Please keep that up. And let's turn back to Defendant's Exhibit
4005, the United claims data. Row 67964. Highlight that.

BY MR. BLALACK:

Q Okay. Mr. Deal, were you able to match the claim on Row
4719 from Plaintiff's disputed claims list, Exhibit 473, to the highlighted
claim I'm showing you on row 67694 of Defense Exhibit 4005?

A Yes, it appears -- it -- the same date of service, the CPT code
is the same, the --

Q If you need to move -- need us moving into the row
[indiscernible]?

A Yes, maybe down below if you could just scroll to the left a
little bit? Yes, there we go. | see the name. Yes, they're the same claim.

Q Okay. All right. If you look at the information in Column W
of Plaintiffs' Exhibit 473; do you see that? Do you see the employer?

A | do, yes.
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Q Another Walmart?

A | -- yes.

Q But if you look in United's own claims data, Defense Exhibit
4005 produced in this case; what employer is listed in Column AQO?

A It's not Walmart. It's for -- excuse me. Full House Resorts.

Q Different company?

A Correct.

Q So once again, Mr. Deal, does the employer data in Plaintiff's
disputed claims list, Exhibit 473, match the employer data contained in
United's claim system? The data produced to the Plaintiffs in this case?

A No, the claims in dispute list is inconsistent with the
underlying United Defendant data.

MR. BLALACK: Let's look at another variable. We see two
examples where the employer information in the disputed claims list
does not match the employer information in the United claims system.
Let's look at a different type of error now.

So let's go back to the disputed claims list, Plaintiffs' 473, and
turn to row 1781. 1781. And highlight that if you would, Shane? Keep
that up on the screen and then turn to Defendants' Exhibit 4005, the
UnitedHealthcare claims data. And this one is going to get a bit more
complicated, Mr. Deal, so hopefully you, and more importantly, the jury,
can follow along. Shane, please pull up row 30737 and then row 31466.
And if you would then, once you've got them, Shane, hide the rows
between 30737 and 31466 so they both appear on the screen together.

Do you have those two? Okay.
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BY MR. BLALACK:

Q You see those, Mr. Deal?

A | do, yes.

Q Now does this row from Plaintiffs disputed claims list Exhibit
473, which is the one that purport to detail the claims I'm showing you
from Defendants' Exhibit 4005? Do you want me to move --

A Yeah. Can you scroll to the left a little bit? Yes. The date of
service matches -- if you can scroll the bottom one to the right a little bit.
Can you go down to the lower one and scroll to the right? So -- sorry, go
to the left a little. Start at the charges. So that's 783 and then if you go
to the top one and find the charges. A little bit to the left. Yeah. So it's
the sum of those two, yeah. So it's the same one.

Q Okay. And that's what | was going to ask. If you look at the
CPT codes that are listed on the disputed claims list row 1781 and
compared to the CPT codes listed for the two claims in the United
Healthcare data, can you tell me what you see?

A Yeah. So they're organized a little differently so the top one
is each row is its own -- if you leave it to the right so we can see it a little
bit, you can see in column -- right there. Column M we see a 99283 and
a 12001, those two CPT codes. The corresponding claim on the bottom
we see 99283 with a modifier .25. That just means there's another code
coming. And then 12001. So think of the top one as being sort of flipped
into one row on the bottom.

Q And are you able to confirm if these two rows from Defense

Exhibit 4005 contain the claims in Plaintiff's disputed claims list Exhibit
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4737

A Yes.

Q Now if you look at the allowed amount on the disputed
claims list -- Plaintiff's disputed claims list, can you tell the jury what the
allowed amount is?

A Yeah, $235.55.

Q But if you look at the allowed amounts for these claims in the
Defendant's data, United Healthcare's data, Defense Exhibit 4005, do you
see 235.55 or no?

A No. You need to add it up, but it's 112.44 plus 83.85. So
that's what, 195 or 196 and 20 some cents, | think.

Q Okay. So according to my math you add those two figures
together you get $196.29, is that about right?

A That sounds right.

Q Okay. Would you expect the combined allowed amounts for
these two rows to match the allowed amount in Plaintiff's disputed list,
Plaintiff's 473 if they were accurately capturing the data?

A | would, yes.

Q So does the allowed amount listed in Plaintiff's Exhibit 473
match the allowed amount for this claim in the United claims system?

A No, it doesn't.

Q Now let's look at the two last examples, which we can do at
the same time. And if you'd please turn to row 218, Plaintiff's disputed
claims list Exhibit 473.

MR. BLALACK: And if you would read the column headers at
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the top of the page and please highlight that row.
BY MR. BLALACK:
Q Mr. Deal, if you can, tell me what is the entity listed in
column A for these?
A It's Ruby Crest.
And what is the facility listed for these claims in column B?
The ER at Aliante.
And what county is listed in column B?
Clark County.

Where we are right now, right?

> 0 >» 0O » O

Yes. This is one of the entities typically served by Fremont.
Q Mr. Deal, I'm going to show you and the jury some more trial
testimony from earlier this week.

MR. BLALACK: Shane, will you please pull up the trial
testimony from November 15. That was earlier this week, page 171, line
2 to 5. I'll represent to you sir that this is the testimony of Dr. Scheer
who is | believe the regional medical director for Fremont, a TeamHealth
employee. He testified to the following if you can see there:

"Q Okay. What about for Ruby Crest? What are some of the
[indiscernible]?

"A Well, it's in Elko -- Nevada, Elko County. There's only one
hospital, it's Northeastern Nevada Regional Hospital."

Do you see that?

A Yes.

Q Okay. And based on the testimony of Dr. Scheer you had an
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understanding that Ruby Crest only provides services at one facility in
Northeastern Nevada?

A Yes. That was my understanding before it was confirmed by
his testimony, yes.

Q Okay. And now going back to the disputed claims list,
Exhibit 473, look at row 218. Does it indicate that Ruby Crest performed
services at a hospital in Clark County?

A Yes. The entity is Ruby Crest, but again the facility is the ER
at Aliante in Clark County, which again is normally serviced by Fremont.

Q So if you were looking at just this claim, this spreadsheet
does it appear that some of the information on row 218 is incorrect?

A Certainly the entity that provided the service would not have
been Ruby Crest. It would have been in Fremont.

Q So either the entity is wrong, or the facility is wrong?

A Yes. | suppose if the facility is wrong then the county would
also have to be wrong. It would be a number of fields that would have to
be wrong if that's the case.

Q So Mr. Deal, in your professional opinion does the
information contained in Plaintiff's disputed claims list Exhibit 473 offer
this jury a reliable basis to draw any conclusion about whether the
Defendant's claims reimbursements were random or arbitrary?

A No. I don't -- you couldn't make that conclusion from the
data.

Q Did you rely on the information in Plaintiff's Exhibit 473 when

performing your reasonable value analysis?
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A | did, yes.

Q If the data in the disputed claims list contains error, and you
clearly show it does, why did you rely on it?

A So for the purposes of what | was analyzing the errors were
not material for that analysis. And of course it's the Plaintiff's burden so
| was going with what the Plaintiffs were asserting to be the basis for
their claim.

Q Thank you for your time, sir. I'm going to pass you to Mr.
Leyendecker.

A Thank you.

THE COURT: Cross-examination please.
MR. LEYENDECKER: Thank you, Your Honor.
CROSS-EXAMINATION
BY MR. LEYENDECKER:

Q Okay. Mr. Deal let's start with what | like to think of are the
rules of the road. You've heard that quote before, haven't you, sir?

A Yes.

Q And one of the rules of the road is that good experts don't
pick a side; do you agree?

A Yes. In the sense that obviously you're being hired by a
particular client, but our job is to analyze the facts.

Q Okay. Let's just be clear. In the first five minutes you told
this jury even though you have been hired and testified more than 200
times on behalf of insurance companies, did | get my notes just right?

A Is that a question.
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Q Not going to pick a side, right? That's what you told the jury.

A Yeah. That's not exactly what | said, but I'm happy to
elaborate.

Q Well, | wrote it down in quotes and the jury will reflect
whether I'm wrong or not, okay. Good experts don't pick a side, right,
sir?

A They certainly don't --

Q And because of that they're trustworthy?

MR. BLALACK: Could he have a chance to answer the
question he was asked?

THE COURT: Okay. Don't interrupt.

MR. LEYENDECKER: | thought he said yes. I'm sorry, Your
Honor.

THE WITNESS: | said | certainly don't pick a side for the sake
of picking a side.
BY MR. LEYENDECKER:

Q Okay. Good experts -- and because of that, that makes these
good experts trustworthy, right?

A That's the idea, | think.

Q Right. You would agree with me that if a -- bad experts do
the opposite, they pick a side?

A I'd say bad experts typically do bad analysis and draw bad
conclusions.

Q You don't want to agree --

A It's not necessarily about picking a side.
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Q You don't want to agree -- you're telling me that if an expert
picks a side and when given an opportunity to look object -- first of all,
should experts be reviewing the data with an independent objective state
of mind?

A Sure.

Q Okay. Good experts, independent, objective, would you also
agree, neutral state of mind?

A Sure.

Q Okay. Certainly we can agree that if an expert doesn't have
the independent objective neutral state of mind that makes them a bad
expert?

A It's -- I'm not even sure exactly what you're getting at, but |
think they should have those things.

Q Well, did you take your medication today?

A No.

MR. BLALACK: Obijection. That's argumentative and rude.
MR. LEYENDECKER: I'm just trying to -- I'm not --
MR. BLALACK: | don't know.
MR. LEYENDECKER: -- give me a little leeway here, Judge.
MR. BLALACK: Argumentative captures it.
THE COURT: Objection sustained.

BY MR. LEYENDECKER:

Q Well, is there something that's preventing you from
understanding my questions and answering simple questions in a

straightforward way?
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A | think that's what I'm trying to do.

Q Well, here's my question. Do you agree that bad experts are
not independent, are not objective and don't put themselves in a neutral
state of mind?

A | said | agree with those things.

Q Okay. And a bad expert is not trustworthy?

A | mean if you're a bad expert presumably you shouldn't be
trustworthy.

Q Right. Bad experts pick a side and advocate on behalf of
their client. And that's why you told the jury, even though you've been
hired over 200 times, testified over 200 times for insurance companies,
you weren't picking a side in this case. That's what you told the jury,
right, sir?

A Yeah. Again, your statement about the 200 times for the
insurance company is not accurate but.

Q Okay. We're going to get to that. So bad experts not
trustworthy and pick a side, right, sir? And advocate. Because that
means they're not independent, they're not objective and they don't
have a neutral state of mind, fair enough?

A Again, | agree with those things.

Q Okay. So we just spent about an hour looking at a variety of
claim files where there was a comparing contrast, and you gave the
opinion that the Plaintiff's claim file is not reliable. That's what you just
said, right, sir?

A | think the question was, is that -- is it a basis in which you --
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Q Excuse me, sir. Did you just tell this jury in response to Mr.
Blalack's opinion that in your professional opinion the Plaintiff's claim
file was not reliable because we had a different employer name or
because there was a slight modifier code on one of the examples, or
because the dollar amounts weren't the same? Isn't that what you just
told the jury, sir?
A That wasn't what he asked me. It was a different question.
Q Okay. So you did tell the jury, you spent a bunch of time
studying the claim file on the Plaintiff's side and studying the
Defendant's files, and in your professional opinion there were about 270
claims that should come out of this case, right, sir? Because you
couldn't find them when you looked at Defendant's match file, isn't that
what you told them?
A There were 270 claims that were unmatched, that's right.
Q I've got my quotes here again. You said, carefully reviewed
and, "l couldn't find a claim in Defendant's data". Did | get that right?
MR. BLALACK: Object to the form, asked and answered.
THE COURT: Overruled.
THE WITNESS: Yes.

BY MR. LEYENDECKER:

Q So you couldn't find 270 claims in the Defendant's data and
your testimony to the jury is, those should come out, right?

A That would be my standard approach, yes. Is that --

Q Okay.

A --if I can't find them in the underlying data then they
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shouldn't be considered to be a part of the set of claims, but of course |
presented both sets of data.

Q You mean if you can't find them in the Defendant insurance
company's data, right, sir?

A That's the standard approach on doing these cases all the
time, is to look at the claims in dispute and to try and find them in the
underlying insurance claim data.

Q Are you suggesting that TeamHealth and their entities’
record keeping is unreliable?

A It's hard for me to know why they're in the data, but they're
not in the underlying Defendant's data.

Q Well, how many claims do you think United processes a day?

A Which United, Defendant?

Q Any of them? Millions?

A | doubt it's millions a day, but it's a lot.

Q Okay. Here's my point. You know that -- you expect
TeamHealth is a sophisticated entity, right, sir?

A That'd be my expectation.

Q Right. In fact, they are to use your words, along with sound
physicians, and that's where the case is going to get real interesting in a
hurry, | promise you that sir. You told this jury that TeamHealth and
sound physicians are "some of the biggest staffing companies in the
country", right?

A | think | mentioned MCare [phonetic] as well, but yes, there

are.
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Q And you would expect some of the biggest staffing
companies in the country would have sophisticated, reliable computer
record keeping abilities, wouldn't you, sir?

A In general, sure.

Q Just like the Defendants, you would think they would have
sophisticated, reliable computer keeping capabilities?

A Sure.

Q And what you did, even though in this case you've seen the
testimony from the folks at TeamHealth for example Mr. Ocasio
describes an intricate detail, the steps they go to, to collect and maintain
that data on a routine basis, right?

A | don't know if | saw that testimony, but I'm sure they do.

Q Right. So what you're doing here simply because you
couldn't find it in the Defendant's data, you knew it was in the Plaintiff's
data. You know that we're sophisticated data keepers, but you're
choosing a side, you're picking a side. And you didn't tell this jury well, |
found some over here, but | couldn't find them over there. That's for you
all to decide. You figure out whose company you think keeps better
records. Did you tell them that?

A | didn't use those words. | certainly presented both numbers,
but --

Q Right. No. You said, take them out. They should come out.

A That based on my experience that's exactly what | would
recommend doing, but it's up to them to decide what to do.

Q Did you tell them that earlier? Did you tell them, that |
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understand TeamHealth has sophisticated record keeping and they have
a record of those 270 cases? | couldn't find them in United's, but | know
that the sophisticated record keepers over here at TeamHealth, they have
them. Jury, you all figure out whether they should stay or not. Did you
tell them that? No, sir. You said, take them out.

MR. BLALACK: Object to form. It's compound.

THE COURT: Obijection sustained.
BY MR. LEYENDECKER:

Q Mr. Deal, you could have sat in that chair right there if you
truly were not picking a side, if you truly were trustworthy, if you truly
put yourself in an independent, objective, neutral state of mind, you
could have said, ladies and gentlemen, there were 270 claims that | know
the Plaintiffs had the record of and | know they have a sophisticated
system. | couldn't find those same 270 on United's side. That's for you
to decide whether you want to count them or not. You could have done
that, but you didn't, did you?

MR. BLALACK: Your Honor, that's another compound -- it's a
speech actually. It's not even a question.

THE COURT: Objection sustained.
BY MR. LEYENDECKER:

Q Why didn't you just tell the jury, you all decide? They've got
it over here; they don't have it here. Why didn't you just tell the jury to
decide? Why did you tell them, take them out, they should come out?

A Because that is my experience is that's what they should do.

That you start with the -- all the claims data that we have from the United
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Defendants. Not just the claims in dispute. We have all of their data.
And that is a discovery. That's typically done as a complete set of data.
So it represents the totality of everything they receive. So when | can't
find them from the other entity, that to me is sufficient evidence to say
that they didn't receive them.

Q Are you saying these Defendants that in tens of thousands if
not hundreds of thousands of claims have never made a mistake in their
claim system?

A I'm sure they've made mistakes in their claim system.

Q Okay.

A But this is a more basic point of, did they even receive the
claim and is it in the data.

Q So you just think it came out of thin air from the Plaintiffs?

A | don't know where it came from. |I'm certainly -- mistakes
are made on all sides on these things so.

Q That's my point, sir. Okay. You could have said in a very
simple way, | couldn't find these. They're over here. | couldn't find them
over here. You all figure it out. You could have said, couldn't you have?

A | --

MR. BLALACK: Objection; calls for speculation.

THE COURT: Overruled.

THE WITNESS: | could have used those words, but it's -- that
wouldn't be my opinion. My opinion is that they should come out.
That's my consistent opinion in all these cases.

BY MR. LEYENDECKER:
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Q Because you pick a side sir. You pick the side of the
insurance companies each and every time they've hired you to testify on
the more than 200 occasions in your career, right, sir?

A | disagree with that.

Q Okay. Since you're so concerned and believe our records are
so unreliable, go ahead and tell the jury how much you totaled, how
much the -- when you found for the matched claims, when you did all of
this record keeping to figure out whether our stuff was reliable, go ahead
and tell them what was the total amount of charges on what you thought
were the claims you found on the Defendant's record keeping side.

A I'm sorry; I'm not understanding your question.

Q Yes, sir. It's real simple. We've got $13.2 million in charges
and $2.8 in allowed amount.

A Okay.

Q Did you lift one finger to see whether the Defendant's
records were $10,000 difference in one direction or the other?

A Oh, between the two data sets?

Q Yes, sir.

A | don't remember the exact number. They certainly weren't
$8 million different. No.

Q Well, what were they? Go ahead and tell them -- just go
ahead and tell them how much they were apart.

A | don't recall off the top of my head.

Q Is there a single word in any of your hundreds of pages of

reports and work papers that would identify there is any meaningful
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difference in the total charges or the total allowed amount on the claims
at issue in this case?

A | think we talked about this with Mr. Blalack that for my
analysis, | assumed the data from the claims in dispute.

Q No, sir.

MR. BLALACK: Could he be allowed to finish?

THE COURT: Don't interrupt him. Did you finish your
answer?

THE WITNESS: Yes. | didn't put a difference of calculation in
my reports. | ultimately assumed the numbers in the claims in dispute
list were -- | used those for the basis of my analysis.

BY MR. LEYENDECKER:

Q So our file's not reliable, but you did not -- did not check to
see if any meaningful difference in total charges or total allowed. Is that
a true statement?

A Not quite. 1 do -- | did look at it. | don't remember what the
difference was. It was not anything close to 8 million. It was --

Q Okay. Was it 10,0007

A | don't recall off the top of my head. It wasn't a huge
difference. | just don't remember how much it was.

Q Of the -- of the $13.2 million that TeamHealth records say are
the charges, how big of a difference did you find on the United side?

A | think I've answered that question. | don't remember.

Q Was it 100,0007?

MR. BLALACK: Objection. Asked and answered.
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A You can ask it again, but I'm not going to remember because
you asked it again.

THE COURT: He can explore the -- his memory. So
overruled.
BY MR. LEYENDECKER:

Q Was it less than 10,0007

A | don't remember.

Q How about -- how about in the 2.8 million in allowed, was the
difference less than 10,0007

A Again, | don't remember.

Q Did the United file have a greater amount in charges than our
file?

A Again, | don't remember.

Q Did the United file have a greater amount of allowed?

A Same answer. | don't remember. | just remember -- | do
remember looking at it, and it wasn't a big difference. And ultimately, |
used the claims in dispute.

Q Okay. There we go. And when you say wasn't a big
difference, you -- what you mean by -- what that means in expert talk, sir,
is that it's not enough to get your attention to come in and say, this
data's not reliable because I'm showing significant differences between
the charges and allowed. That's what you mean when you say that,
wasn't a big difference, right, sir?

A No. There's a lot of thoughts in that statement there. But it

certainly wasn't big enough to suggest to me that | -- that for purposes of
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my analysis, | couldn't assume that the claims in dispute was largely
accurate.

Q Let's just stay on this subject for a second. Remember all of
those two to three examples Mr. Blalack showed you when he was
putting up the UMR claim file?

A Yes.

Q Tell the jury what the coinsurance column said on the UMR
file on those claims where you said, no, no, this -- it's not 409, it's 315.
Go ahead and tell the jury what the coinsurance file, that -- that column
on the UMR spreadsheet for the ones you said were different numbers,
what did that coinsurance column say on these claims?

A | don't have it memorized.

Q Did you even look?

A | was looking at the allowed amounts.

Q Do you think a good expert just says yes to whatever the
lawyer asks?

A Of course not.

Q Did you bother to look before you said, yes, yes, yes, these
are all wrong, these are all different, did you bother to look even if the
UMR file identifies the coinsurance? Did you even look for that?

A It wouldn't particularly be relevant for the analysis of the
allowed amounts. But |l did -- | did -- as we were looking through it, there
were other amounts for coinsurance and copay and deductibles and
things like that.

Q Did you bother to see if the difference between -- in those
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occasions, where there was a slightly different number between the
Plaintiffs' claim file and the Defendants' -- UMR's claim file, did you
bother to check to see if the difference was the coinsurance, sir?

A That wouldn't make sense in a -- in a general way because
the coinsurance is underneath the allowed amounts. So you want to
compare the allowed to allowed. And that -- what you're talking about is
the breakdown of the allowed into patient responsibility and --

Q Did you check it out?

MR. BLALACK: Will you please let him finish, Your Honor?
THE COURT: You have to stop interrupting him.
BY MR. LEYENDECKER:

Q Did you check those examples before you told this jury there
was a problem?

A I'm not sure exactly what you mean. | think I've described
what | did.

Q Did you check the math? Before you told the jury there's a
problem, did you check the math on the coinsurance, what the UMR
coinsurance said, to see if that lined up? Maybe there was none. Did
you check it?

A I'm not quite sure what you're asking. But | compared

allowed to allowed. | think it was clear from --

Q Okay.
A -- the analysis.
Q Did you --

MR. BLALACK: Could he finish, please, Your Honor?
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THE COURT: Yeah. Stop interrupting, please, Mr.
Leyendecker.

MR. LEYENDECKER: Okay.
BY MR. LEYENDECKER:

Q Do you know whether the UnitedHealthcare file that was
displayed, did it have coinsurance in it?

A My recollection is it did. But | don't remember the exact
amounts.

Q And do you know if the UMR file had coinsurance | it?

A It typically would. Yes.

Q I'm asking you if you know that it did. You just went through
testifying before the jury about different amounts. And | just want to
know, do you know for a fact sitting there, did that UMR file have a
coinsurance column?

A That's my recollection is it did. Yes.

Q Okay. Do you think it would be common or uncommon
whether it's TeamHealth's claim system or the Defendant's claim system,
that there might be a mistake about who the employer is?

A Certainly in theory there could be mistakes on either party.
In my experience, it'd be much more likely to be on the provider side.

Q Okay. Does a differing employer have any impact on
whether the charges or the allowed amounts are accurate, sir?

A Sure. In terms of the accuracy because | mean, we -- I'm
happy to elaborate if you -- if you'd like.

Q Go on, please.
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A That the allowed amounts are dependent upon the individual
plans. So of course, you know, Walmart versus the postal system, that
could certainly be different.

Q | asked a poor question. What | mean to say is if I'm looking
at any particular claim and it says charge $145, allowed amount $245,
does it matter whether the employer is correctly or incorrectly identified
on either of the two spreadsheets if both of them have the same charge
and same allowed?

A It depends on the point you're trying to make. | mean, in
terms of the dollars of charge and allowed, no. But if you're trying to say
that there's a problem with the adjudication of the claims, then the
employer could matter a lot.

Q And you know this case is not about the adjudication. It's
about the amounts, right, sir?

A That's been my view. But that wasn't my understanding of
the demonstrative that was being shown and that we were talking about
with Mr. -- with Mr. Blalack.

Q Now, | wrote something else down that you said. One of the

examples -- one of the examples | think was 99283:25, and then another

CPT code, right, sir?

A Yes.

Q And you told the jury that that -- was it colon or semicolon?
A | believe it was a colon.

Q That's the two dots?

A That's right.
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Q Okay. You told the jury that that modifier of two dots 25
meant another code was coming, right?

A That's my general understanding. Yes.

Q Well, do you have training in coding?

A Not formal training in the sense of being a formal coder. But
I've worked with insurance claims data for a long time.

Q And it was your point to the jury that that -- the two -- the two
claim files are different because one had that colon 257 Is that what you
said?

A Oh, no, no, no. Not at all. Not at all.

Q Do you know whether the colon 25 actually represents when
the nurse practitioner is providing a service?

A | don't think the point -- the 25 does. No.

Q Okay.

A No. It was -- | was -- I'm happy to elaborate. It was -- the one
is shown on a row, and the other one was showing two different lines.
So | was just noting the fact that you see the two codes on the row in a
.25 is simply noting there's -- it's -- you would -- you would expect to see
two codes.

Q So my question is do you know one way or the other
whether when that colon 25 appears, if in fact that's an indication that a
physician's assistant or a nurse practitioner?

A | don't believe that code is. No.

Q Okay. Well, go ahead and tell the jury if it's a straight 99283

that's performed by a nurse practitioner on a United insured, go ahead
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and tell the jury how that gets identified on the claim file.

A You'd have to look at the service provider.

Q Okay. Do you know whether United issued instructions a few
years ago -- about a year ago to our clients that said whenever a nurse
practitioner performs a service, we want you to put a colon 25 after the
code?
| don't know.

Did you do any investigation into that?

> o »

No.

Q Okay. Now, let's get to the -- honestly, | have [indiscernible]
Mr. Deal, for three weeks to get to the real issue in the case. Sound
physician. The jury has not heard anything about Sound Physicians,
who they are. A little bit yesterday from Dr. Frantz. You know who they
are, right?

A A little bit.

Q Well, do you know that they are one of the largest physician
services companies in the U.S., along with TeamHealth, right?

A They are a large -- yeah. We talked about that a few minutes
ago. | do know that.

Q And you know that in 2019, they started doing business in
Nevada?

A | didn't know that.

Q Okay. All these charts that you were showing the jury where
the charges were sky -- use their words, skyrocket into 2019, did you

bother to look to see whether that's when Sound Physicians came into
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state?

A Like I said, I'm not aware of when and how they came into

the state.
Q Okay.
A I'm aware they're providing service.

MR. LEYENDECKER: Brandon, may | please have the EImo?
BY MR. LEYENDECKER:
Q Okay. Can you see this okay?
A Yes, | can.
Q This is a summary of one of the claim files produced in the
case. Defendant 097900, you recognize that as a base number, right, sir?
A That is a base number. Yes.
Q You studied lots of claim files in the case, didn't you?
A | did. Yes.
Q Did you study the Defendant's 097900 Sound Physician's
claim file?
A | don't recall off the top of my head.
Q This is an excerpt from it, sir. You see, it's got two claims on
here. Date of service, April of '19. What's the amount charged?
A $1,761.
What's the CPT code?
The 99285.

Q

A

Q $1,761, is that egregious?

A I'm not sure what you mean by egregious. It's sort of -- it's --
Q

Well, you -- | know you didn't, you know, study it with a fine-
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tooth comb. But | heard you tell the jury that you studied the underlying
documents and things of that nature, right, sir?
A I've reviewed some of the underlying documents and things.
Yeah. Mostly my --
Q And depositions?
MR. BLALACK: Can he please be allowed -- Your Honor, I'm
going to ask for the last time --
MR. LEYENDECKER: It was an accident.
MR. BLALACK: -- could | ask for the last time that opposing
counsel not interrupt the witness? Show just the slightest courtesy as a
human being to another person who's giving testimony.
THE COURT: All right. You have to --
MR. LEYENDECKER: Mr. Deal, | apologize.
THE COURT: -- you have to dial it back.
BY MR. LEYENDECKER:
Q | apologize, Mr. Deal.
A Okay.
Q Let me ask you again. Did you see here on 297A, August of
19, one claim for a non-provider and one claim for a contract provider?
A | see that.
Q Okay. Here in Las Vegas?
A Yes.
Q All right. Let's just look at how the Sound Physicians claim
charged amount compares to the Plaintiffs. You've -- have you seen my

summary here of the Freemont charges?
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A | have not seen it before. No.

Q Okay. | notice that when you put your slides together with all
those Fair Health charges, you didn't also chart what the Plaintiffs' actual
charges were?

A Yeah. That's right. | remember | said | did all the Fair Health
ones to illustrate the impact of using Fair Health and the overall inflation
in the market. And then | separately analyzed the charges from
TeamHealth.

Q Now, the Plaintiffs -- the Freemont Plaintiff, their charges in
2019 were somewhere between -- somewhere a little under $1,400,
would you agree?

A I'll take your representation. |'d have to go back and look at
the data. But I'll take your representation.

Q Okay. Do you recall reading any of the emails or any of the
documents or depositions Mr. Haben's and Ms. Paradise and the out-of-
network programs reference to egregious charges, egregious bills being
the source of some of these problems?

A | think I heard some reference to that in the trial.

Q Okay.

A But | -- it's not something I've studied carefully.

Q Have you offered any opinion about whether the Plaintiffs’
charges or Sound Physician's charges, do you consider these to be
egregiously high, sir?

A | --

Q 1,761.
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A | don't really ever have an opinion abut egregiously high. It's
my opinion that you should never use bill charges for reasonable value.
So the fact that one's higher than the other | wouldn't say is necessarily
egregious. They're high, and they're much higher than the actual market
prices you see in the -- in the market, so.

Q You do know that Sound Physicians is owned by one of the
United entities, right, sir?

A | think | heard you say that. | actually didn't -- | don't know
that. It doesn't surprise me. But | don't know, and | haven't studied it.

Q Well, let me ask you, Dr. Frantz testified, he knows about it,
and they're owned by United. Okay, sir?

A Yeah. | heard that. Well, at least | heard that he knows the
outfit. | don't remember if he said who they were owned by. But --

Q You've read a lot about the shared savings programs?

A | read some. | wouldn't say a lot. Butl read some.

Q Where the concept was various United Defendants would
take a fee of 30, 35 percent on the difference between the billed charge
and the allowed amount. You recall seeing that, don't you?

A | have seen reference to that. Yes.

Q Okay. And so -- and that was happening in cases where it
was the employer's dollars at stake, not United's? Those are charges
claimed, right, sir?

A | believe SSP, the shared savings program, | think that is
something that's used by the ASO, the TPA. | don't remember whether

it's also used in the fully insured. But I think it is used by that. That's the
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best of my recollection. It's not something I've studied.

Q Well, if it's fully insured it wouldn't make a difference for
United to take a 35 percent fee because it's all they're going to get
anyway?

A Generally, | would agree with that. Yeah.

Q Okay. So is United getting -- in this situation, when they're
owning Sound Physicians, are they getting one dip of ice cream with
these high charges when it's an ASO plan at 35 percent?

MR. BLALACK: Obijection. Foundation.
THE COURT: Objection's sustained.
A | don't -- it's not something | studied. | don't know.
THE COURT: | sustained the objection.
THE WITNESS: Oh, thank you. I'm sorry.
BY MR. LEYENDECKER:

Q Assume with me that this is an administrative service only
claim and that there is a shared savings plan in place where United is
going to make a fee of 35 percent off whatever it saves the employer
who's paying. Make that assumption, okay, sir?

A Okay.

Q In that scenario, United would be making a fee, what | call
the first dip, between this and whatever they allow. Can we agree on
that with that assumption?

A Assuming the allowed is below either one of those numbers,
then | agree there would be some difference between 1,761 and 1,423,

and they would get some portion of that fee.
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Q On top of the regular fee they're paying just to administrate
these claims?

MR. BLALACK: | object to the foundation of the question.

THE COURT: Overruled.

THE WITNESS: Yeah. You're certainly getting beyond my
knowledge of any of these programs. But | -- generally, there's a
standard fee for processing a claim. And | understand shared savings is
separate from that.
BY MR. LEYENDECKER:

Q Okay. So the fee for processing the claim. The shared
savings fee would be a second fee, right, sir?

A Yeah. You're getting pretty -- pretty quickly getting beyond
my -- the scope of anything | know in terms of details. But that's my
general understanding.

Q Well, do you have enough knowledge to understand that
Sound Physicians owned by United would be submitting claims to all
sorts of other insurance companies around the State of Nevada for these
claims?

A To the extent they're servicing emergency departments and
there's out-of-network and they don't have contracts with them, then
presumably they would be submitting claims to other insurance
companies.

Q Do you have any idea where the Sound Physician ever
attempts to get their bill charges?

A | don't know.
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Q Now, by the way, were you aware that Sound Physicians is
not -- this is an emergency room practice group, right, sir?

A | thought they started out as more hospitalists as | recall, but
they may also provide emergency services.

Q Right. And United bought them.

MR. BLALACK: Objection. Foundation.

THE WITNESS: | don't know that, but it sound -- again, we've
talked about it.

THE COURT: Sustained.

THE WITNESS: Oh, sorry.

THE COURT: Objection sustained. You have to give me a
chance to rule.

THE WITNESS: Sorry about that.
BY MR. LEYENDECKER:

Q You recognize these numbers, don't you, Mr. Deal?

A Yes, | do. Although, are -- | do recognize the numbers. The
heading is kind of funny but --

Q That's because I'm not a very good speller but we've been
over that.

A My wife is a nurse, and my daughter is a nurse so -- or she's
becoming a nurse, so | like it. It's kind of creative but -- anyway, sorry |
got distracted.

Q Let me ask you a hypothetical question. Do you understand
that 246 is the average allowed by the United defendants, these

defendants in this case, for all of the claims at issue, right, sir?
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A Yes, that's right.

Q And you understand that $528 is the average allowed as
calculated by Mr. Leathers of what United paid all the various other ER
doctors in the state, right, sir?

A Yes, that's right based on his methodology and so forth. But
generally, that's right.

Q Can you think of any economic reason why these defendants
would want to pay the plaintiffs well under half of what they pay all other
emergency room doctors in the state?

A I'm not sure what you mean by want. | can certainly imagine
why it's happening. It depends on the plan documents and the
programs that are in the place and the various methodologies that are
used. ButI'm not -- you -- I'm not quite sure that the want part of your
question, but --

Q Do you think there are any different plans insuring that the
members treated for this 246 that are insuring the members are treated
for this 5287

A | mean, the mix could certainly be different. | don't know.
It's not something I've studied in detail.

Q Here's the hypothetical. If one or more of the United
defendants wanted to weaken TeamHealth and the plaintiffs here in
Nevada by paying them a fraction of what they pay everybody else in the
state, do you think that might make them attractive to purchase?

A You're asking if United wanted to buy TeamHealth, would

they try and weaken them financially; is that what you're asking?
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Q Yes, sir.

A I've never, ever heard that so | can't really comment on that.
| suppose it's always better if you're going to buy something to buy it
less expensively but that's not something I've seen any information on.

Q We know they're now in the ER doctor business and my last
question for the day is can you give us any economic explanation,
rational explanation for why if they're not trying to weaken TeamHealth
by dramatically cutting their rates relative to everybody else, can you
offer some other rational economic explanation for why that's
happening?

MR. BLALACK: Obijection. First of all, this entire line of
examination has no foundation, but it's also argumentative.

MR. LEYENDECKER: It's a hypothetical, Your Honor.

THE COURT: Overruled.

MR. BLALACK: It is that.

THE WITNESS: | -- as | said, there certainly could be different

plans and different out-of-network payment methodologies so there can
be lots of reasons why you would observe that. | haven't studied
anything about want or intent or things like that.

MR. LEYENDECKER: Your Honor, it's 5 --

THE COURT: Yeah. Time --

MR. LEYENDECKER: -- and | think it's time for the day.

THE COURT: Very good. So we'll take a recess until
tomorrow at 8:30. During the recess, you're instructed do not talk with

each other or anyone else on any subject connected with the trial. Don't
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read, watch, or listen to any report of or commentary on the trial. Don't
discuss this case with anyone connected to it by any medium of
information including without limitation newspapers, television, radio,
internet, cell phones, or texting.

Do not conduct any research on your own with regard to the
case. Don't consult dictionaries, use the internet or use reference
materials. Don't talk, post on social media, text, tweet, Google issues or
conduct any other type of research with regard to any issue, party,
witness, or attorney involved in the case.

Most importantly, do not form or express any opinion on any
subject connected with the trial until the matter is submitted to you.

Thank you for a great four days this week. Tomorrow we'll
wrap up the week. Have a good night. See you at 8:30.

THE MARSHAL: All rise for the jury.

[Jury out at 5:00 p.m.]
[Outside the presence of the jury]

THE COURT: Mr. Deal, you may step down during recess.
Okay. The room is clear.

MR. BLALACK: | don't have [indiscernible], Your Honor.

THE COURT: | was just going to kind of agendize a couple of
things. One, I've been asked to do some deposition transcripts for Harris
and Jones. Do you need them at 8:30? When do you need them
tomorrow? Without holding you to it on the time --

MR. BLALACK: Yeah, let me tell you the plan, Your Honor. |

don't know if -- Mr. Leyendecker, how much more do you think you have
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tomorrow?

MR. LEYENDECKER: | would guess some two hours-ish
depending on whether | am able to control my [indiscernible]

THE COURT: | know it's not intentional --

MR. LEYENDECKER: -- and get the rattle, Your Honor.

THE COURT: But it's not fair when the witness doesn't get to
tell us --

MR. LEYENDECKER: | apologize. You're right.

MR. ZAVITSANOS: Your Honor, we're going to give him a
valium in the morning so --

THE COURT: Well, | don't want to know that but just --

MR. BLALACK: So Your Honor, if he goes another two hours,
my guess is I've got 30. So we're starting at --

THE COURT: 8:30 --

MR. LEYENDECKER: -- 8:30 tomorrow.

THE COURT: So I'll do --

MR. LEYENDECKER: So we'd be done by -- and then at that
point and Mr. King will probably go about an hour and a quarter.

MR. ZAVITSANOS: Joe, who do you have with King?

[Counsel confer]

MR. BLALACK: Okay. So let's assume three hours for Ms.
King. That gets us to the afternoon and then Mr. Mizenko.

THE COURT: Good enough.

MR. BLALACK: | think if we could get -- who all do you have,

Your Honor? You're going to have Ms. Harris?
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THE COURT: Harris and Jones.

MR. BLALACK: If it was possible to get through Ms. Harris --

THE COURT: Do that first.

MR. BLALACK: If we're -- yeah. If we run -- | think we're
going to go the whole day tomorrow with those live witnesses but if we
have any space, Ms. Harris would be a good --

THE COURT: Good enough. I'll do my best to have them
free --

MR. BLALACK: Thank you, Your Honor.

THE COURT: -- tomorrow. Okay. Next, confirm with me
you'll make your offer of proof on your expert in writing?

MR. BLALACK: | will, Your Honor.

THE COURT: Very good.

MR. BLALACK: I'll put that in the large -- we're going to do
one large offer of proof. We'll --

MR. ZAVITSANOS: And we have no -- just for the record --
we have no objection to them doing it in writing. They're not waiving
anything, and we will not argue that at any point.

THE COURT: Okay. Next thing is if we do jury instructions
over the weekend, the rules require that to be done on the record. Do
you both stipulate to waive the rule so that it won't be an issue on
appeal?

MR. ZAVITSANOS: Plaintiffs do, Your Honor.

MS. LUNDVALL: Well, hold on. Hold on. No we don't --

THE COURT: No, it wouldn't be -- meaning there would not
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be a BlueJeans record.

MR. POLSENBERG: But there would be a court reporter?

THE COURT: There will be a record but --

THE COURT RECORDER: BlueJeans is not the record.

THE COURT: BluedJeans is not the record anyway.

MR. POLSENBERG: Right. It'll add two hours to it if we do it
without a court reporter.

MR. LEYENDECKER: I understand, Your Honor, but the client
is wanting to have jury instructions on the record.

THE COURT: They -- does it need to be public?

MR. LEYENDECKER: No, it does not need to be public.

THE COURT: All right. So | just want to verify that I'm not
leaving an issue on appeal for either side by doing it Sunday afternoon
with a court reporter.

MR. POLSENBERG: Like | say, I've done it several times.

MS. ROBINSON: | mean, our understanding is that there will
be after the record -- after we've all made our arguments about the
instructions to the Court, the Court will present with a charge and then
we'll have an opportunity for formal objections.

MR. POLSENBERG: No.

THE COURT: It doesn't work that way.

MS. ROBINSON: Okay.

THE COURT: We resolve the --

MR. POLSENBERG: That will add two hours.

THE COURT: We do the jury instructions and then | have you
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agree as to the order of them and then | make you put on the record that
you -- all of your objections are in the record and then | read them right
before the closings.

MR. POLSENBERG: And that's precisely why we need to
have a reporter so it --

THE COURT: Yeah, | have no problem with the reporter --

MR. LEYENDECKER: But we've already -- | guess | already
arranged for a --

THE CLERK: The reporter is not the official record. It would
have to be one of the [indiscernible]

THE COURT: Well, can we send that to someone to do a
transcript?

THE CLERK: It would have to be on the record as far as here.
We can't have like an outside --

MR. POLSENBERG: We can stipulate to it. | said I've done
this several times this way.

THE COURT: Put it in writing. Just if you can come to terms,
put it in writing and tell me about tomorrow. We'll talk about it again
tomorrow.

MR. POLSENBERG: Thank you, Your Honor.

THE COURT: Yeah. All right. It wasn't my intention to put
you guys on the spot so --

MR. POLSENBERG: That's all right. | was trying to figure out
the same kinds of stuff.

THE COURT: All right. So let's jump into jury instructions,
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what we can do and let's see if we can remove these so that | can see
everyone.

MR. ROBERTS: Your Honor, | did have one question before
we move on.

THE COURT: Sure.

MR. ROBERTS: One request from the defendants and that's
that the jury be admonished that there's no evidence that any of the
[indiscernible] purchased Sound Physicians. The question was asked. It
was sustained. He didn't give an answer and he went on to ask another
question --

THE CLERK: I'm sorry. Can | have everyone -- the record is
getting really messed up here now.

THE COURT: Thank you, Brynn.

MR. ROBERTS: And then he went on to ask another question
which assumed that he got an affirmative answer and doubled down on
his testimony to the jury that United bought Sound Physicians. And they
know from our interrogatory answers that is not true.

THE COURT: Then you can cure that on your redirect.

MR. ZAVITSANOS: So, Your Honor, just for the record,
yesterday there was uncontroverted, unobjected evidence that they did
buy them, and | got news for them, that's what this case is about going
forward. So --

THE COURT: Well, | guess we'll have to talk about that more
tomorrow then.

MR. ZAVITSANOS: All right. Dr. Frantz.
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THE COURT: Are you guys -- you're getting daily transcripts?

MS. ROBINSON: Yes.

MR. ZAVITSANOS: We are.

THE COURT: All right. So you -- hopefully you'll be prepared
on that issue tomorrow?

MR. LEYENDECKER: | will, Your Honor, thank you.

MS. ROBINSON: So we were conferring. I'm sorry. We
missed the opening part of the conversation about the charge. | was just
saying that my plane lands in Nevada at 2:15. The reason | requested
the option of having a remote hearing was in part just because you
know, there's a concern as plane schedules are that there might be a
delay which is --

THE COURT: And you don't need to be worrying about that.
We're going to accommodate your schedule.

MS. ROBINSON: Thank you. | appreciate it --

MR. POLSENBERG: Right. And | also pointed out that she
can't live closer to the airport than my office is. She could just come
right over.

MS. ROBINSON: The other thing that | wanted to mention
and with the Court's indulgence, | -- the issue is that | have a family
obligation this weekend that was -- | tried -- | spent about an hour-and-a-
half last night trying to --

THE COURT: We cannot do jury instructions tomorrow to get
you home if you can give me -- if we can get it done Sunday.

MS. ROBINSON: Okay. Well, | was going to say with the
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Court's indulgence, | can do it over BlueJeans tomorrow. | just couldn't
move my flight to be after --

THE COURT: | certainly have no objection to that.

MS. ROBINSON: Okay. Thank you, Your Honor.

THE COURT: Did you have an objection, Mr. Polsenberg?

MR. POLSENBERG: No and I've even said on the record
earlier we can do hybrid where we can have some of us --

THE COURT: Sure --

MR. POLSENBERG: --in person. Because moving all the
papers around, | think it's easier if we're in person, but you can come in
on BlueJeans or Zoom or whatever you want to use.

MS. ROBINSON: Yeah, in my experience, hybrid hearings
tend to be a little bit rougher than all in person or all --

THE COURT: They're far more informal which is why | came
back full time in March because | just needed to move my cases along.
We were already in a backlog.

MS. ROBINSON. Understood.

THE COURT: So --

MR. POLSENBERG: Yeah, but | want to be in person because

of --
THE COURT: That's fine.
MR. POLSENBERG: -- papers and writing words.
THE COURT: Okay.
MR. POLSENBERG: Okay.

THE COURT: Now, are we ready now to tackle jury
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instructions?

MS. ROBINSON: Yes, yes. Thank you, Your Honor.

THE COURT: And have you two agreed on an order to take
them?

MS. ROBINSON: We -- | just assumed we would continue
progressing as we had through unjust enrichment and contracts but --

THE COURT: So let me make sure | have the right -- | think
that | have the plaintiffs and my notes show that we were arguing page
5.

MS. ROBINSON: Of our contested?

THE COURT: Yes.

MS. ROBINSON: I'm just standing here for a moment
because there's a lot of activity --

THE COURT: Sure.

MS. ROBINSON: -- back there.

THE COURT: You guys, take a minute and let me know when
you're ready to go.

MS. ROBINSON: I'm ready, Your Honor. Yes, | agree. We're
at page 5. | can just transfer, or | can stand here or go there either way.

COURT RECORDER: I just need everyone else to lower the
volume, please.

MR. POLSENBERG: This is why when the jury leaves | come
in here because | can't hear over there with everybody talking.

COURT RECORDER: Well, the record is going to be really

difficult to hear.
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THE COURT: Well, and -- yeah.

MR. POLSENBERG: Do you want to just give --

THE COURT: Yeah. Let's -- you know, I'll just take a quick
recess because that way I'll be able to work till our 5:50.

MR. POLSENBERG: All right. Thank you, Your Honor.

THE COURT: Be right back.

[Pause]

THE COURT: Please remain seated. So we're on page 5 of
the Plaintiffs.

MS. ROBINSON: Yes, Your Honor. | believe, as -- the
difference here, the modification from the standard instruction was that |
had placed clear -- quotation marks around clear and convincing to be
parallel to the way that the preponderance of evidence instruction is
worded in the standard instruction.

And then | added the -- all of the evidence, because in our
agreed instruction, the preponderance of the evidence, and | don't know
if you have that up as well, but in that, we had agreed, and in this case --
excuse me, in determining whether a party has met this burden, you will
consider all of the -- all the evidence, whether introduced by the Plaintiffs
or Defendants. And | believe that if that sentence appears in one
instruction for a preponderance and not for clear and convincing, |
believe the jury will seize on that and believe that there is a significance
to that difference. And that's why | had suggested that we add that to
this instruction.

THE COURT: And the response, please.
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MR. PORTNOI: Well, so Your Honor, first thing | would note
is we actually have a competing instruction on clear and convincing
evidence that is a little bit different. There's a fraud -- there's been a
fraud claim in here under the punitive damages. And pattern instruction
10.8 is a clear and convincing evidence instruction that -- that, you know,
is designed for fraud claims. But in addition, the authority that's in 10.8
is general punitive. It is general clear and convincing evidence
instruction. And when you read 10.8 -- and just to be clear, this is in our
proposed instruction, | will note the authority underneath our clear and
convincing evidence instruction says 2.1 and 2.2. We filed a notice of
errata because that was an error. We were relying on 2.1 and 2.2 as well
as 10.8.

The latter, 10.8 is actually a little bit better. It's that it's -- to
be honest, is that it says 2.2 has an unfortunate aspect to it where it
really just says that clear and convincing evidence is not preponderance.
It's not reasonable doubt. It doesn't quite say what it -- what it is. When
we look at 10.8, it says the proof must be so strong in cogent as to satisfy
the mind and conscious of a common person, and so to convince
him/her that he/she would venture to act upon that conviction in matters
of the highest concern and importance to his or her own interest. It need
not possess such a degree of force as to be irresistible, but there must be
evidence of tangible facts from which a legitimate inference may be
drawn.

So we would recommend -- our instruction is derived from

10.8, and we would -- we would actually recommend that we work with
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10.8 as the basis.

THE COURT: Okay. My inclination is to go with the pattern
jury instructions. So please make your record.

MS. ROBINSON: And when you say the inclination is to go
to pattern, we both offered a pattern jury instruction, Your Honor.

THE COURT: Right. The 10.8.

MS. ROBINSON: 10 point --

THE COURT: With modification.

MS. ROBINSON: I'm sorry?

THE COURT: 10.8 with modification.

MS. ROBINSON: Well, Your Honor, the issue with that is that
we don't have a claim for fraud. There is a claim for a fraudulent aspect
of punitive damages.

THE COURT: Okay.

MS. ROBINSON: But there is a couple of different ways that
clear and convincing applies here. It's not only just in whether punitive
damages should apply at all, but it's also that it -- honestly, it also applies
to contract modification, which is another instruction. So | just don't
know that the fraud instruction belongs in a case without a claim for
fraud.

MR. PORTNOI: It -- and Your Honor, the -- in our proposed
instruction, we obviously took out the in order for the Plaintiff to
establish a fraud claim, because really what we're trying to do is use
10.8, which is a correct statement of the law, to -- for any issue on clear

and convincing evidence, so that's why in our proposed instruction, we'd
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modify 10.8 to take that in order for the Plaintiff to establish.

THE COURT: 10.8 is inappropriate. 2.2, as is, is the
appropriate instruction.

MS. ROBINSON: Your Honor, if we're going to just give 2.2
without modification, | would recommend that we take out the line in
both preponderance and our -- you know, about the considering of all
the evidence, because on reelection, we actually have an agreed
instruction that also says that. So it would be -- we have an instruction --

THE COURT: The agreed instruction says without regard to
which party introduced the evidence.

MS. ROBINSON: Yes. So | think the -- we have that agreed
instruction, but we also have, in our agreed instruction on
preponderance, and I'll tell you, | agree -- we agreed to this
preponderance instruction and we -- and | found that we wouldn't be
agreeing to clear and convincing, and that's when | looked back and
realized that there would be a line in this one that did not appear in clear
and convincing about considering all the evidence.

So | just don't think it should appear in one and not the other.
Particularly, since we have an additional instruction that says that you
should consider all evidence bearing on the question. So | just want
them to be parallel. | don't mind if the line is in there or out of there, |
just want them to be the same.

THE COURT: Yeah. Are you okay if they're parallel?
Because the language we use is put that regard to which party

introduced the evidence, not whether introduced by Plaintiffs or
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Defendants. | think it should be as neutral as possible.
MR. ROBERTS: Yeah, I'm okay with it being parallel, Your

Honor. | only stood because | thought you would offer for us to be able

to make a record on the exclusion of the sentence we wanted to add it to,

too, that comes from today. And I'll be very brief that this came from
me, Your Honor. | think that when it comes to jury instructions, patterns
are great, but the Court has a duty to give an instruction if it's requested

and it's a correct statement of the law. And -- but since we --

THE COURT: You know, | have done that so many times, and

it inevitably it ends up being the reason for the appeal and the remand.

MR. ROBERTS: But this one is so safe, Your Honor, and
here's why --

THE COURT: So --

MR. ROBERTS: -- because 10.8 is also a statement of clear
and convincing evidence. And there will be no argument that clear and
convincing is different in a fraud claim than it is for any other claim.

THE COURT: It can --

MR. ROBERTS: And then you take --

THE COURT: It's possible to modify it if you're -- it says --
that says fraud.

MR. ROBERTS: But | know. We just want to take that one
sentence from 10.8 and put it in 2.2. You know, the people would ask --
would ask upon to the matters of the highest [indiscernible] something
like that.

And here's why it's appropriate, because even though that
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sentence is in 10.8, not 2.2, if you look at the authority for 2.2, it has that
exact quote in the authority for 2.2.

THE COURT: 2.2 is appropriate. So you've made the record.

MR. ROBERTS: Thank you, Your Honor. I'll get out of your
hair.

THE COURT: Okay. So --

MR. ROBERTS: | got a to leave, so I'm going to leave it to
this good team here. Thank you so much, Your Honor.

THE COURT: No, | do have to say that | was impressed with
the way the teams have integrated some associates and younger
partners in the trial process.

MS. ROBINSON: Thank you, Your Honor.

THE COURT: I've meaning to say that all week. Because |
get so caught up, as you do.

MR. PORTNOI: And Your Honor, | would -- | would -- you
often ask for introductions, my associate Collin Stanton is in the court for
the first time today.

THE COURT: Thank you.

MR. PORTNOI: Probably keep me honest with jury
instructions.

THE COURT: We see you pretty regularly.

MR. ROBERTS: And it came up with Mr. Murphy, Your
Honor, William and Mary [phonetic] alone.

UNKNOWN SPEAKER: You didn't go to UVA, did you? All

right. You can stay.
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THE COURT: All right. So on the -- page 5 for clear and
convincing, we'll make the two standards parallel in a neutral way.

MS. ROBINSON: Thank you, Your Honor.

THE COURT: And we'll adopt 2.2. Does that take us to page
6 with regard to unjust enrichment?

MS. ROBINSON: Yes, Your Honor. So our modification here
to the standard instruction was that we had inserted direct or indirect
benefit, and then | also added, this is called unjust enrichment, and the
reason | had added this is called unjust enrichment is just because we
had to have a damages instruction, and | was trying to direct the jury
to -- | didn't know how to direct the jury -- how | was going to describe
the damages instruction, unless | told them what this claim was.

THE COURT: Okay.

MR. PORTNOI: Your Honor --

THE COURT: Your spokesperson, please.

MR. PORTNOI: -- so we also have a competing instruction on
unjust enrichment that | think has a foundational issue. One thing that
comes up as we talk about unjust enrichment is whether or not we are --
oh, and we can do this later, but whether or not we are presenting unjust
enrichment before breach of implied fact contract. The unjust
enrichment claim is plead as an alternative to an implied and fact
contract, and there's a lot of authority on the fact that once you have
found a contract, whether it is implied or express that you can't have an
unjust enrichment claim. So really, as efficiency for the jury, what you

would normally do is start with a breach of implied and fact contract if
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the, you know, evidence has a little bit more to do with the verdict form,
but --

THE COURT: That has more to do with the order in which
the instructions are read also.

MR. PORTNOI: That's what I'm saying is whether we should
be moving to unjust enrichment first or breach of implied in fact
contract. We can argue that at a different time on Sunday, or we can
argue about that now, if you wanted to.

THE COURT: Let's do it now.

MR. PORTNOI: Yes.

THE COURT: Well, it's --

MS. ROBINSON: Sorry, | didn't mean to interrupt. Go ahead.

THE COURT: Did you wish to comment?

MS. ROBINSON: Oh, | -- I'm so sorry. | didn't mean to
interrupt. | was -- | had a response, but | had -- | had misunderstood that
he was done, but I'll let him continue.

THE COURT: This is a fairly informal process, and --

MS. ROBINSON: Okay.

MS. LUNDVALL: Your Honor, we do have a position as far as
on that source. What Mr. Dimitri -- or what Mr. Portnoi, excuse me, is
suggesting is that if the jury finds, on the implied in fact contract, then
they should just stop with their analysis. Well, in fact, that that should
not be the case because, for example, once it -- if this goes -- case goes
up, and which it likely will, is that in the event that they -- Nevada

Supreme Court reverses and remands, if we have both of the
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instructions, then there can be limited amount of work on remand versus
a brand-new trial then with only one of the claims being instructed upon.
So the jury needs instruction on both claims in our opinion.

THE COURT: | would tend to agree with Ms. Lundvall on that
issue.

MS. ROBINSON: If | may approach, Your Honor, | just had
some authority on that?

THE COURT: Let's give Mr. Polsenberg a chance to respond.

MS. ROBINSON: Sure. Of course.

MR. POLSENBERG: Yeah. | understand Pat's point. We
can -- though | do know logically it makes more sense. I've been in cases
where we've instructed on contract, implied contract, quantum unjust
enrichment. It's just a logical order, but we can tell the jury that they
have to go through and answer all the questions.

THE COURT: Well, and we'll get -- that's why | want to do the
instructions before we do the verdict form.

MS. ROBINSON: | do have -- | just was going to offer the
Court some authority on -- but | get the sense you're already familiar.

THE COURT: Go ahead. | cut you off.

MS. ROBINSON: Just, you know, this -- the question of
whether we need to elect and stop the jury, that's not appropriate. The
jury can answer, even inconsistent theories and that we would elect
afterwards.

MR. POLSENBERG: | get --

MS. ROBINSON: So | don't think it makes sense to cut the
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jury off.

MR. POLSENBERG: You know, | think | just said we don't
have to.

MS. ROBINSON: Oh, okay. I'm sorry.

THE COURT: All right. So let's talk about this unjust
enrichment instruction.

MS. ROBINSON: So as | say, just turning to the standard
instruction, 13.12, the difference that we had -- | made Plaintiffs instead
of the Plaintiff. Same with Defendants. And then | had inserted direct or
indirect. That's recognized in Topaz Mutual, which we cite in our
authority. The other part, as | said, | had just said this is called unjust
enrichment because it was the only way | could think of to bridge the
jury to a damages instruction that | identified unjust enrichment.

THE COURT: Any response, please?

MR. PORTNOI: So Your Honor, we have a competing
instruction, which is on page 23 of our contested instruction.

THE COURT: Let me pull that up real quick because I'm -- my
desk up here is getting really messy. | think | have it right here. And
what page will that be on?

MR. PORTNOI: That would be at page 23 of our contested
instructions, Your Honor. Let me know when you're there. | don't want
to talk while you're trying to find something.

MS. LUNDVALL: Page 23 or instruction 237

MS. ROBINSON: Page 23.

MR. PORTNOI: Look at it at the bottom, it says -- | see page
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23.

MS. ROBINSON: Oh, see, | was wrong. | had two versions of
their --

THE COURT: | have two versions of yours, too.

MS. ROBINSON: Here it is.

THE COURT: I'm going to have to pull it up on the computer.

MS. ROBINSON: A different page 23.

MS. LUNDVALL: Okay. So | have to --

THE COURT: | have for Sunday, | have --

MS. ROBINSON: It's 23 of 44.

THE COURT: -- everything being organized, so --

MR. PORTNOI: The best made plans. Well, | can certainly
explain the differences and what --

THE COURT: Go ahead.

MR. PORTNOI: -- went -- the first piece that is -- that we have
is the fact that we think that the instructions have to open by pointing out
that in this case throughout, what's going to be complicated is the jury
has to be aware that this isn't a case about the Plaintiffs potentially
conferring a benefit upon the Defendants. They have to find that a single
Plaintiff confer a benefit upon a single Defendant. Maybe they'll find
multiple different valiances. So the reason our instruction opens with
the Plaintiffs -- and we sense that this might be the first claim, or it would
be the transition from another claim. We had read the Plaintiffs,
Fremont, Ruby Crest, or Team Physicians, may recover the reasonable

value of a benefit conferred by -- on one or more of the Defendants.
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THE COURT: Okay.

MR. PORTNOI: You had United Healthcare, UMR, Sierra, or
Health Plan of Nevada ifs. That's Nevada if. So that's the first pieces
that we really have to make clear, or else we're going to have the notion
that the jury is able to undifferentiated fashion, treat the Plaintiffs as a
lump, and treat the Defendants as a lump, which isn't -- doesn't work for
how unjust enrichment has to operate.

THE COURT: And I'm aware that there are briefs on this
issue.

MR. PORTNOI: There are trial briefs on the -- there's some
trial briefs on the unjust enrichment. | don't think that there is a -- | don't
think there's a brief on this particular issue that |I've just raised.

MS. ROBINSON: So just to respond to his point about
lumping, | think both sides have -- certainly, we have proposed verdict
form. We're not going to ask for Plaintiffs get this, you know, from all
Defendants. We have broken out every single Plaintiff and every single
Defendant.

So you know, we're not suggesting to the jury that you
can't -- that you don't have to match every single Plaintiff with every
single Defendant. And I think that's pretty clear. What -- what -- this
instruction is very confusing the way that it's written.

In addition, the entire second half of the instruction is just the
issue that we discussed. Instructing the jury on the law regarding, you
know, we affected their verdict, and also, you know, they should stop, or

you know, everything rests on the implied in fact contract; | just don't
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think that that is appropriate for an instruction to the jury.

MR. PORTNOI: | agree with the second half of the instruction
has been ruled on, so | --

THE COURT: Right.

MR. PORTNOI: So long as we agree that we preserve our
record, or you know, | agree with that; however, | still believe that the
verdict form should match the instructions. It's very confusing to the
jury if they get in and there's a verdict form and it doesn't actually -- and
it looks completely different from what they were just instructed. That's
a -- that is a prejudicial error, and really just a problem that's going to
make the jury send back a lot of questions. It's going to make it hard for
us to get out of here before Thanksgiving, so that's why | believe that the
instruction should hopefully match that.

And otherwise, with the, you know, one, two, and three that
are listed here, that also reflects the fact that, you know, once we start
talking about the fact that we are -- it is the Defendant on whom a
Plaintiff conferred the benefit, knew of the benefit conferred, is a -- as a --
| attempt to say as close to the pattern as possible, while rate -- while
fighting that what we are doing is talking about we have to have a
Plaintiff and a Defendant. We have to get to that match for unjust
enrichments purposes. So that -- otherwise, I'm trying to say -- we are
trying to say is faithful as possible to the pattern.

THE COURT: | am going to reject the Defendant's unjust
enrichment request for instruction. Do you have anything more for the

record?
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MR. POLSENBERG: Yes, Judge. | think instead of adding
lines to the pattern like this is called unjust enrichment, why don't we
just use traffic signals? In other words, | will now instruct you on
Plaintiff's claim for unjust enrichment, and that can be the instruction
before this.

THE COURT: Then | --

MR. POLSENBERG: And we can do that for every single one
of their claims.

THE COURT: | read the intro at the top, so | think the last
sentence is just not necessary.

MS. ROBINSON: That's fine. | just wanted to -- that's -- yeah,
as long as we achieve that purpose, that's fine by me.

MR. POLSENBERG: Right. And let me also object to the --
they're adding to the pattern by putting direct or indirect. If we're going
to stay true to the -- to the patterns, where -- at least where necessary,
then | think we should just be making wholesale changes. Right, the
direct and indirect aren't in here. And you know, I've done jury
instructions in maybe 75 cases, and |'ve -- it's pretty typical to put in the
proposed instruction that we're talking about, what the modifications
are. So that's marked right there in the text. So if you take something
out, you put in brackets. And if you add something, you underline it.

MS. ROBINSON: | don't think either party did that in this
case.

MR. PORTNOI: That's correct.

THE COURT: That's unusual in my opinion.
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MR. POLSENBERG: A pox on both their houses.

THE COURT: So -- all right.

MR. ROBERTS: If that is helpful to Your Honor, | think we
would -- Ms. Robinson and | could obviously prepare something that is
easier to look at before and have that to you if that -- if that's something
that is helpful to Your Honor.

MS. ROBINSON: Or we could just walk you through. Either
way is fine.

THE COURT: The instructions that go back to the jury will
not have the cites. | use the cites for reference in settling the
instructions. So the two of you are going to agree on a language for the
unjust enrichment instruction, is that what | heard?

MS. ROBINSON: I'm not sure that | --

THE COURT: Because the last sentence will be removed.

MS. ROBINSON: Correct.

THE COURT: The question now is whether or not direct or
indirect will be in. The Defendant says, you know, it's not in the pattern.
Plaintiff says this is a correct statement; you have to have the law. You
want one last bite of the apple?

MS. ROBINSON: Yes, Your Honor. | do think it's a correct
statement of the law, and | think it would be helpful to the jury, because
in this case, there's going to be argument, | assume. In fact, we've
already heard argument that it -- you know, the benefit is going to the
insured -- to the insured -- the employer or the -- sorry -- the patient. And

in fact, and | don't want to confuse the jury because indirect or a direct
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benefit can be recognized for unjust enrichment.

MS. LUNDVALL: And if it helps, Your Honor, when we
argued the motion to dismiss, we had argued Topaz as including indirect
benefit. And that was the Court's ruling. And so it would be consistent,
then, with the previous order that you issued on the motion to dismiss.
As you well know, that went up and there was no fuss about it, then,
from the Nevada Supreme Court.

THE COURT: Okay. So | will -- Mr. Polsenberg, you have an
issue now for appeal again.

MR. POLSENBERG: Thank you, Your Honor.

THE COURT: | won't strike the direct or indirect because it's
a correct statement of Nevada law. Let's go to page seven.

MS. ROBINSON: So | know this is going to be an issue of hot
debate. There is not a pattern instruction that I'm aware of on unjust
enrichment. And basically, what | did here is the -- if you look at the first
line of the unjust enrichment instruction, it says, "Plaintiffs may recover
the reasonable value of the benefit." To me, that almost in itself is
intended as instruction. And so | tried to, artfully or not, rephrase that
exact statement of the law, "Plaintiffs may recover the reasonable value
of the benefit conferred on the Defendants."

There is a lot -- I'm just going to go ahead and anticipate
some of the argument that we're going to hear. The problem with the
restatement with all the different options that are provided is that only
one of them is supported by the evidence. There is the cost to the

Claimant of conferring the benefit. There's no evidence of that because
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that has been excluded.
The market value of the benefit. | think the problem with this
statement is that we've just heard from Mr. Deal that a market --

whatever the courts are considering when they talk about a market value

is willing buyer and willing seller. We know that we don't have that here.

And so | think that's a very confusing -- in fact, really, all this testimony
has established, there is, you know, so much confusion over what the
prices should be in a market where there's a compulsory service
provided and then a seeking of reimbursement afterward. It's just
completely different.

And then the final one is the price the Defendant has
expressed a willingness to pay if the Defendant's acceptance of the
benefit may be treated as valid on the question of price, | just don't know
how that ties into the evidence that's been presented in this case. So the
problem is | think it's just very confusing to the jury to present a number
of options that haven't been supported by any evidence. And in
contrast, the instruction that we have offered is just a restatement of
what's already been said in the standard instruction, which is they may
recover the reasonable value of the benefit conferred on the Defendants.

THE COURT: And the response, please?

MR. PORTNOI: Your Honor, again, neither of these is a
pattern instruction, so we're left without a pattern instruction for
damages in unjust enrichment in Nevada. However, what we do know
from Certified Fire is that Certified Fire does say that the proper measure

is determined by restatement 49. And so giving restatement 49 is
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equivalent to giving a pattern instruction. It is equivalent to giving what
the -- what the Nevada Supreme Court said is the law. And for instance,
there's -- just to be clear, you know, we -- everything -- much of what we
put in here was designed to be directly quoted -- is either directly quoted
from the restatement 49 or it's directly quoted from Certified Fire. For
instance, "The actual value of recovery is usually the lesser of the market
value and the price the Defendant has expressed a willingness to pay."
That's a direct quote from the Nevada Supreme Court in an unjust
enrichment case.

And we do have -- we do know what the price the Defendant
has expressed a willingness to pay; that has been -- that -- Mr. Deal and
Mr. Leathers have given -- have presented claims files that show -- and
have described them -- that show how much the Defendants have
expressed a willingness to pay, how much they have paid. They
made -- there may be decisions that how much we've expressed a
willingness to pay to other providers may be relevant to that. And you
know, again, we've seen some evidence with respect to cost and we've
seen some evidence -- certainly, Plaintiffs have said frequently that they
believe that a substantial value of benefit was provided to advance the
purposes of the Defendant. That's been said many times. And the jury
is competent to measure that.

Mr. Polsenberg may be starting to stand up now.

MS. LUNDVALL: Well, let's be clear, Your Honor, what
they're doing is they're trying to set you up. They're trying to suggest

that if you give the jury instruction that they want, then in fact that
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there's some type of error.

THE COURT: No, no. | can tell you that the jury instruction
proposed by the Defendant here is way overbroad. It doesn't fit the facts
of this case and it basically is -- contains argument for things that should
be in the verdict form. But you can't recover on the implied in fact
contract and the unjust enrichment claims. You know, you might set
those out in separate jury instructions, but the way that the Defendant
framed the unjust enrichment instruction here is just way overbroad.

MR. PORTNOI: Oh, | think Your Honor may be looking at the
wrong instruction because we were -- we moved -- well, | thought we
had moved on to the measure of damages. So that would be page 25 of
50 -- of 44.

THE COURT: Oh. And this is why. I'm embarrassed that
we're on the record when | said that. Okay. | --

MR. PORTNOI: And to be clear on that point about what's in
that, | think | already said on the record, we believe that's been resolved.
So we are -- with that, that's fine.

THE COURT: Good enough. | have no problem with
the -- seven as proposed by the Plaintiff.

MR. PORTNOI: And again, we would say we believe that is
an incorrect statement of the law and is clearly too minimal and does not
actually correctly state the law under Certified Fire.

THE COURT: Good enough. Do you have anything more for
the record?

MR. PORTNOI: No, Your Honor.
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THE COURT: Okay. Let's go over to the contracts instruction
on page eight.

MS. ROBINSON: Thank you, Your Honor. So there's -- this is
a modified from the standard 13.11. 13.11 stops at ascertainable
agreement. We did add the -- everything that follows from that. So,
"Even if the parties did not agree on a price term, you may find the
parties formed," that whole paragraph there is added from Certified Fire.
| know that there's just been a lot of dispute about whether or not a price
term is necessary, and so we just wanted to forestall any argument that
without a price term, you can't find that there has been an agreement.

THE COURT: Well, | think my ruling today on the request for
directed verdict should be instructive. | don't believe the price term is
necessary in an implied contract. So | don't have any problem with the
13.11, but | don't think the additions are appropriate.

MR. PORTNOI: Your Honor, before we get to 13.11, | would
also point out that Defendants have proposed that all of the contract
instructions, the pattern contract instructions should be given. So that
includes 13.0, 13.2 --

THE COURT: Right. And | just think that they are way too
broad. Way over the top.

MR. PORTNOI: You think the pattern instructions are too
broad?

THE COURT: No, no. The proposals from the Defendant.

MR. PORTNOI: Your Honor, again, these are the pattern

instructions in any contract claim. The jury should be instructed on what
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an offer is, what an acceptance is, what contractual intent is, what
consideration is. This is --

THE COURT: Well, we'll get there. We're only now at the
basic contracts. We'll get there.

MR. PORTNOI: Oh, okay. | was pointing out that only
Defendants have proposed those pattern instructions. | -- the implied in
fact instruction, that is the pattern without modification. Obviously,
Plaintiffs have proposed adding something that says price term is not
necessary. Defendants have proposed something that says a price term
is a material term.

THE COURT: And I've just indicated that | think the pattern
instruction should be given without the additional information.

MR. PORTNOI: And | understand. So we believe it's helpful,
but we've made our record.

THE COURT: Good enough. Did you have something more
to add on that?

MS. ROBINSON: I'll just make a little record here, Your
Honor, and just say that we believe that the paragraph about the price
term is both legally correct and it would be helpful to the jury in case
there's going to be argument that if there wasn't an agreement on a

price term, there was not a contract. And then the second part, the, "In

Nevada, implied in fact contracts and expressed contracts stand on equal

footing," is in part a response just to the Defendants' continuing
characterizations that we don't have a contract with any of the Plaintiffs.

It's been repeated over and over again, and it's a little frustrating
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because | think that they don't have an express contract. But we don't
want to give the jury the impression that implied contracts are not
equally enforceable and valid under the law. So that is the reason why
we would propose that. We think it's both legally correct and helpful.

THE COURT: Thank you. Let's go to page nine.

MR. PORTNOI: Your Honor, just so | understand the ruling --

THE COURT: Yes, of course.

MR. PORTNOI: Is your ruling to give 13.11 unmodified?

THE COURT: That's correct.

MR. PORTNOI: Okay.

MS. ROBINSON: Thank you, Your Honor. So the
modification, | don't know if the Defense is going to argue that there was
a modification to our agreement or not. And | just offer this instruction
sort of in case that there is an argument that there's been a modification.
The way that this deviates from the pattern instruction is that the pattern
instruction creates -- has a line about an oral agreement may modify a
written contract. That's the second line of the first paragraph. | don't
think that -- | mean, that refers to an express contract. So I'd remove that
because | just didn't think that that was reflected in the evidence in this
case because everything is going to be implied.

What we had added was the idea that for modifications to be
valid, there has to be additional consideration. And the reason that we
did that is because what the jury has seen is evidence that, you know,
there was payment amounts and then those payment amounts have

gone down. And that, you know, if all there is is just -- if there's going to
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be argument that there's a course of dealing, that the payment amounts
went down, down, down, that that somehow indicates that there's been
an acceptance of a modification, we wanted to show the jury that there
has not been any return consideration given for that. You know, and we
don't think that would be a valid modification.

Now of course, we would also argue that we never
consented and there's nothing to suggest we did. We're here suing
because we didn't consent. But that's the reason why we offered that.
Everything else, | think, is in the pattern instruction.

THE COURT: And the response, please. Do you --

MR. PORTNOI: | don't think that modification is in this case.
We haven't proposed a modification instruction. | just don't think this is
a modification of contract case.

THE COURT: All right. Given the fact that thereis a
statement that modification is not going to be argued, this -- page nine
will not need to be given.

MS. ROBINSON: Thank you, Your Honor.

THE COURT: Page ten.

MS. ROBINSON: This -- so -- and | realized that my footnote
on this is not entirely accurate about the revision, so I'm just going to
walk the Court through the revision of the standard.

THE COURT: Hold on. I'm pulling it up right now.

MS. ROBINSON: So you'll see the standard is much, much
longer. And | can explain once you've pulled it up.

THE COURT: It's scrolling. This is very user-friendly.
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MS. ROBINSON: So basically, our proposed instruction ends
right before -- the middle of the first paragraph or about two thirds of the
way through the first paragraph because | just deleted consequential
damages. We're not seeking consequential damages and | didn't think
that that was -- | just thought that would be confusing to the jury. It's not
supported by the evidence.

Everything else, | excluded because it just doesn't seem
relevant to this case. So the first -- the second paragraph, which is the
first we excluded, was that enforceable as to future performance,
divisible, we don't have a divisible -- that just doesn't seem like the kind
of contract that's being argued in here. Terminable at will, all of these,
basically, measure -- damage is measured as the date it was breached,
special circumstances, none of that is really relevant to this case. And so
that's why we had not included those paragraphs in the standard
instruction.

MR. PORTNOI: Just a moment to consult with Mr.
Polsenberg.

THE COURT: Of course.

MR. PORTNOI: Thank you.

THE COURT: And you know, just because | indicated |
thought some of the Defendants' were overbroad doesn't mean that |
don't have an open mind. | change my mind based upon argument
regularly.

MR. PORTNOI: Absolutely. And we'll continue to try to

change your mind, Your Honor. | did not take that any other way.
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THE COURT: Good enough. So take a moment. Let me
know when you're ready.

[Pause]

MR. PORTNOI: Your Honor, is it possible we could reserve
this particular instruction and bring it up tomorrow? It may be possible
that we can, on further reflection, come to an agreement and not use the
Court's time today.

THE COURT: | have no problem with that. Let me just give
you my impression.

MR. PORTNOI: Yes, Your Honor.

THE COURT: The first paragraph seems to -- the first
paragraph seems to apply. The following paragraphs seem to assume
that it's a written contract, and that's my comment. So Ms. -- is it
Williams?

MS. ROBINSON: Me?

THE COURT: Your last name, yeah.

MS. ROBINSON: Robinson.

THE COURT: Sorry. Robinson.

MS. ROBINSON: No, it's only -- they're both in the top ten
most common names.

THE COURT: Sorry.

MR. POLSENBERG: Polsenberg.

THE COURT: Are you willing --

MR. PORTNOI: Portnoi.

THE COURT: Oh, yeah. How about my name, right?
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MS. ROBINSON: What's your name?

THE COURT: So what -- are you willing to defer this to talk to
Mr. Portnoi?

MS. ROBINSON: Of course. Of course.

THE COURT: Okay. So we'll take this up tomorrow.

MR. PORTNOI: Your Honor, | think that's the last of Plaintiff's
proposed contract instructions. And | just wonder, | mean, A, | don't
know if that means we're at a point where we should stop, just given
security's desire, or --

THE COURT: We have five more minutes.

MS. ROBINSON: Oh.

MR. PORTNOI: Otherwise, | would wonder if it makes sense
to look at the other contract pattern instruction that we have proposed.

MS. ROBINSON: So -- sorry. | didn't mean to -- but we do
actually have one more.

MR. PORTNOI: Oh, I'm sorry. | didn't --

MS. ROBINSON: It's 13.47, the following one on page 11.

MR. PORTNOI: I'm so sorry. | really thought we were done.

MS. ROBINSON: | mean, | guess that could apply to all of
our damages, and I'd be fine with that, but that is technically taken from
the contracts portion of the -- | mean, of the NJI. So this is just, | think,

the pattern instruction about damages, 13.47. | don't think there's any

modification. Certainly not an intentional modification, unless it's a typo.

MR. PORTNOI: | don't think we have a -- so as long as it is

represented to be the pattern, we don't have an objection to this
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instruction.

THE COURT: Thank you. So 13.47 will be given. Now, this
gets me to the Unfair Insurance Practices Act. Let's --

MS. ROBINSON: Okay. Oh, I'm sorry, Your Honor. | just
was agreeing with Mr. Portnoi that maybe we should finish their
contracts.

THE COURT: Okay. Let me pivot over to that, then. And
what page will that start?

MR. PORTNOI: So our contract instructions start on page 9
of 44 is what | see running down the bottom.

THE COURT: I'm there.

MR. PORTNOI: Of our November 15th filing.

THE COURT: I'm there.

MR. PORTNOI: So this is 13.0. 13.0 contemplates having
some description of what the contract is, which is in the pattern
instruction, | believe. Mr. Polsenberg will probably remember when the
first version of this was written in 1947.

MR. POLSENBERG: Excuse me.

MR. PORTNOI: But my understanding is that it's here
because really, the jury has to understand what the theory of the contract
is and what the theory of the defenses to the contract is to be able to
really have a target of what that is. So we do believe a version of 13.0
should be given. Certainly, you know, | believe Ms. Robinson has argued
that ours is, you know, lengthy and we've done our best. And obviously,

we would expect -- we would have expected Plaintiffs to propose a
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counter to this so that we could potentially integrate their view of what
they allege the contract to be. And we're open to that, but we do believe
that some introductory instruction along the lines of 13.0 is needed.

THE COURT: The thing is that the jury instructions are not
supposed to editorialize, and the Defendant's proposed here does that.
And we've got a pattern instruction on point. So with that being said,
Ms. Robinson.

MR. PORTNOI: Well, the issue is 13.0 is the pattern
instruction. And if you look at it, it has things like, "The Plaintiff claims
that Defendant breached the contract by," and then it says, "briefly state
alleged breach." So | am attempting to obviously fill in the brackets,
though | obviously agree that we should, you know, we would have to
have some discussion about, you know, some of the details in there.

MS. ROBINSON: So my response to that is that this is a very
complex case. Now, if that -- the jury has sat through -- will have sat
through weeks of evidence where the parties are describing exactly what
they believe their claims and defenses are. That being said, trying to
reduce all of that to a narrative description of the parties' claims and
defenses seems to me both an incredibly difficult -- well basically,
impossible to do without -- it would be a very, very time-consuming and
difficult task and would probably still result in error.

And | just don't think it's necessary. It is a pattern instruction
in the sense that there is an instruction that invites a narrative about the
parties' claims and defenses. | just think in a case of this nature, it's just

-- it does invite editorializing. And it's going to be very, very difficult to

- 322 -

002343

002343

002343



€200

o O 00 N oo o A W N -

N N N N N N o m  mm  m  m  m  m e e
o A W N =2 O O 00 N o o B~ w N -

draft something that's totally neutral that doesn't exclude any of the
parties' arguments or evidence in this case.

MR. PORTNOI: Yeah, | --

MS. LUNDVALL: Nearly going to be impossible to try to
come up with a neutral statement on what the parties' positions are.

THE COURT: So what I'm going to do is tell you that the
pattern instruction will be given. You'll propose language to each other
to fill it in. To the extent you can agree, great. If you can't, | will
determine the language.

MR. PORTNOI: I think that's appropriate, Your Honor. Thank
you.

MR. POLSENBERG: Thank you, Your Honor.

THE COURT: Okay. And | think that pretty much uses up our
time for the day.

[Proceedings adjourned at 5:51 p.m.]

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio-visual recording of the proceeding in the above entitled case to the
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Las Vegas, Nevada, Monday, November 22, 2021

[Case called at 8:03 a.m.]
[Outside the presence of the jury]

THE COURT: Thanks everyone. Please be seated. Good
morning.

MR. ZAVITSANOS: Good morning.

MR. BLALACK: Good morning, Your Honor.

THE COURT: Can we bring in the jury?

MR. AHMAD: | believe so, Your Honor.

THE COURT: Did you guys get back to Nicole on exhibits?

MR. BLALACK: Whatever we need to do, we just need to
make sure you get a copy.

THE CLERK: You were supposed to look at them over the
weekend because you -- both sides have been sending me additional --

MR. BLALACK: | know we have been doing that.

MR. GORDON: And we have -- we've looked at them, and we
sent them some emails. Some we agree on, some we're still working
through. Clearly, Your Honor, we probably have to build in some time
today for those that we can't reach agreement on. We have to present --

THE COURT: There's no time to build in. You can do it after

MR. BLALACK: That's fine.
THE COURT: I'm not going to jam you up on putting your

case on.
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MR. BLALACK: That's fine.
MR. GORDON: That's fine, Your Honor.
MR. PORTNOI: Your Honor, do you also want to take up

now, or at 5, the motion for relief of amended pleadings?

Honor?

it, but --

THE COURT: This afternoon. Come on up.

MR. ROBERTS: Should we make our appearances, Your

THE COURT: You know, | was going to save time and not do

MR. ROBERTS: Oh, okay.

THE COURT: -- since we have the time. I'm going to call the

case in of Fremont v. United. Plaintiff's appearances then Defendants.

MR. AHMAD: Yes, Your Honor. Joe Ahmad for the Plaintiff

healthcare providers.

Honor.

MR. ZAVITSANQOS: John Zavitsanos, Your Honor.

MR. MCMANIS: Jason McManis.

MR. LEYENDECKER: Kevin Leyendecker.

MR. KILLINGSWORTH: Michael Killingsworth.

MS. LUNDVALL: And Pat --

THE COURT: Thank you. And for the defense?

MR. ROBERTS: Lee Roberts for the Defendants, Your Honor.
MR. BLALACK: Lee Blalack on behalf of the Defendants, Your

MS. PLAZA: Cecilia Plaza on behalf of the Defendants.
MR. GORDON: Jeff Gordon. Good morning, Your Honor, on

-5-
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behalf of the Defendants.

MR. BALKENBUSH: Colby Balkenbush on behalf of the
Defendants as well, Your Honor.

THE COURT: Thank you.

MR. PORTNOI: Dimitri Portnoi on behalf of the Defendants.

MS. LUNDVALL: And Pat Lundvall from McDonald Carano
on behalf of the Plaintiffs. Apologies for being late, Your Honor.

THE COURT: No problem. | walked in at 7:59, so.

[Pause]

THE COURT: All right. So Juror number 1 is not here. And
Juror number 2, Cindy Springberg, has a cold or maybe a sinus
infection. Doesn't feel great, but she's here. And he's going to call Juror
number 1 right now.

MR. BLALACK: Your Honor, while we're waiting, for
planning purposes, our next witness, after Ms. King finishes, which is
probably another hour, well, | should say a couple hours between direct
and cross, redirect, will be Mr. Bristow. And the plan, | think, is for us to
play a video on direct and then bring -- he'll come in live on cross. So
we can talk about that more at that time, but | just wanted you to -- |
know we got you the final designations, the clips --

THE COURT: Right.

MR. BLALACK: -- late yesterday, so it may be that Your
Honor --

THE COURT: | didn't get to it last night. It's in my office. |

brought it this morning.
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MR. BLALACK: Okay.

THE COURT: 1 will do it.

MR. BLALACK: You -- okay. Because I'm just trying to game
out if we need to have a Plan B for after she is done because the plan
would be to play the video.

THE COURT: So are the clips of the deposition | need to rule
on, is that Bristow?

MR. BLALACK: Correct.

THE COURT: Oh. Well, | hate to do it up here. | guess | can
go get it and --

MR. BLALACK: | can do it however you want, Your Honor.

THE COURT: Yeah.

MR. BLALACK: | mean, it's just --

THE COURT: Let me go getit. I'll be right back.

[Recess taken from 8:08 a.m. to 8:11 a.m.]

THE MARSHAL: Department 27 is back in session.

THE COURT: Thanks, everyone. Please remain seated. And
let's bring in the jury.

MR. ZAVITSANOS: Did the juror make it Your Honor, do you
know?

THE COURT: Yes.

MR. ZAVITSANQOS: Okay.

THE MARSHAL: All rise for the jury.

[Jury in at 8:11 a.m.]
THE COURT: Thank you. Please be seated. Okay. Mr.
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Blalack.
MR. BLALACK: Thank you, Your Honor.
THE COURT: Mr. Roberts.
MR. ROBERTS: Thank you, Your Honor. Good morning.
JURORS: Good morning.
MR. ROBERTS: Good morning, Karen.
THE WITNESS: Good morning.
KAREN KING, DEFENDANTS' WITNESS, PREVIOUSLY SWORN
DIRECT EXAMINATION CONTINUED
BY MR. ROBERTS:

Q So let's go back to where we left off on Friday afternoon.
And we were talking about your work both for your own consulting firm
for Aon and for Marriott International in the area of self-funded
employee health benefit plans. Do you recall that?

A | do.

Q Okay. Let me -- | had one more question to ask you with
regard to your background and foundation. How many times have you
been through the competitive bidding of an employee health plan TPA
contract?

A | would say | have been through the competitive bidding RFP
process approximately 60 times.

Q And of those 60 times, how many times were you acting as
the consultant for the insurance company or TPA bidding on the
contract?

A How many times was | working for the TPA?
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Q For the insurance company.

A Never.

Q Okay. Who did you typically represent?

A My client was always the employer and the employee --
employees of that employer. That's who | worked for. That confused
me.

MR. ROBERTS: Your Honor -- Thanks. Are you done?

THE WITNESS: I'm done.

MR. ROBERTS: |didn't mean to cut you off.

THE WITNESS: Thank you.

MR. ROBERTS: Your Honor, at this time, | would move to
qualify the witness as an expert in employee benefit plans, self-funded
employee health benefit plans, and the market for TPA contracts.

MR. AHMAD: No objection, Your Honor