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United defendants initiated both an appeal and a writ petition
arising from the same underlying litigation. Both include an identical
issue: whether the district court improperly unsealed confidential
documents disclosed under a protective order. We now move to
consolidate those two proceedings. See NRAP 3(b).

The appeal, case no. 85525, is from the judgment and related
orders, focusing primarily on the merits of the case. It addresses
whether plaintiffs established cognizable claims for compensatory and
punitive damages, whether a new trial is required, and whether the
awards of damages, fees, and interest are erroneous. The opening brief
on these many issues will be substantial. United presently has until
April 18, 2023 to file the opening brief.

United’s petition, in case no. 85656, is already filed. It challenges
district court rulings unsealing confidential information. These issues
are distinct from the merits, but they are important, both to United and
to clarifying sealing issues in business court cases. The petition is 66
pages, or over 12,600 words. The Nevada Association of Health Plans
has appeared amicus in support of the petition.

The unsealing issues must be briefed and resolved, either through



the writ petition or the appeal. Presently, it 1s unclear to United which
one the Court will deem proper. Consolidation will avoid any
jurisdictional conundrum or duplication in the parties’ briefing that
comes from uncertainty about whether the unsealing issues will be
addressed in the appeal or writ petition. Moreover, it will avoid
duplication in briefing, especially as the merits briefing here will be
hefty. If this Court consolidates, it could consider together the briefing
in both proceedings, without repeating the unsealing issues in both. Cf.
Mallin v. Farmers Ins. Exchange, 106 Nev. 606, 609, 797 P.2d 978, 980
(1990) (“[W]hen cases are consolidated by the district court, they
become one case for all appellate purposes.”)

Because the cases arise from the same litigation and trial, and it
1s practical for the parties’ briefing and this Court’s resolution of the
1dentical unsealing issues to consider the cases together, this Court
should consolidate case nos. 85525 and 85656. United further asks the
Court to deem the petition (and any later answer and reply) in case no.
85656 as incorporated into the briefing in the appeal, so that those
arguments are preserved if the Court ultimately deems that the

unsealing orders are appealable. See NRAP 28(1) (permitting adoption



by reference to another’s brief in consolidated cases). To the extent
such incorporation could be analogized to a prohibited incorporation of
the district-court briefing under NRAP 28(e)(2), United asks the Court
to suspend that rule for this limited purpose in the interest of judicial
economy. NRAP 2.
Dated this 23rd day of March, 2023.
LEWIS RocA ROTHGERBER CHRISTIE LLP

By: /s/ Daniel F. Polsenberg

K. LEE BLALACK, II (pro hac vice) DANIEL F. POLSENBERG (SBN 2376)

O’MELVENY & MYERS LLP JOEL D. HENRIOD (SBN 8492)

1625 Eye Street N.W. ABRAHAM G. SMITH (SBN 13,250)

Washington, D.C. 20006 KORY J. KOERPERICH (SBN 14,559)
3993 Howard Hughes Parkway
Suite 600

Las Vegas, Nevada 89169
(702) 949-8200

Attorneys for Appellants



CERTIFICATE OF SERVICE

I certify that on March 23, 2023, I submitted the foregoing motion
for filing via the Court’s eFlex electronic filing system. Electronic

notification will be sent to the following:

Pat Lundvall Dennis L. Kennedy

Kristen T. Gallagher Sarah E. Harmon

Amanda M. Perach BAILEY KENNEDY
McDONALD CARANO LLP 8984 Spanish Ridge Avenue

2300 West Sahara Avenue, Suite 1200 Las Vegas, Nevada 89148

Las Vegas, Nevada 89102
Attorneys for Respondents (case no.

Attorneys for Respondents (case no. 85525)
85525)/ Real Parties in Interest (case
no. 85656) Constance. L. Akridge
Sydney R. Gambee
Richard I. Dreitzer HOLLAND & HART LLP
FENNEMORE CRAIG, PC 9555 Hillwood Drive, Second Floor
9275 W. Russell Road, Suite 240 Las Vegas, Nevada 89134

Las Vegas, Nevada 89148 . )
Attorneys for Amicus Curiae (case no.

Attorneys for Real Parties in Interest 85656)
(case no. 85656)

I further certify that I served a copy of this document by mailing a
true and correct copy thereof, postage prepaid, at Las Vegas, Nevada,
addressed as follows:

The Honorable Nancy L. Allf
DisTRICT COURT JUDGE — DEPT. 27
200 Lewis Avenue

Las Vegas, Nevada 89155

Respondent (case no. 85656)



Joseph Y. Ahmad Justin C. Fineberg

John Zavitsanos Martin B. Goldberg

Jason S. McManis Rachel H. LeBlanc

Michael Killingsworth Jonathan E. Feuer

Louis Liao Jonathan E. Siegelaub

Jane L. Robinson David R. Ruffner

Patrick K. Leyendecker Emily L. Pincow

AHMAD, ZAVITSANOS, ANAIPAKOS, Ashley Singrossi

ALAVI & MENSING, P.C. LASH & GOLDBERG LLP

1221 McKinney Street, Suite 2500 Weston Corporate Centre I
Houston, Texas 77010 2500 Weston Road Suite 220

Fort Lauderdale, Florida 33331

Attorneys for Respondents (case no. 856525)/Real Parties in Interest (case
no. 85656)

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP




