
Case Nos. 85525 & 85656 
———— 

In the Supreme Court of Nevada 
UNITED HEALTHCARE INSURANCE COMPANY; 
UNITED HEALTH CARE SERVICES, INC.; UMR, INC.; 
SIERRA HEALTH AND LIFE INSURANCE COMPANY, 
INC.; and HEALTH PLAN OF NEVADA, INC., 

Appellants, 
vs. 
FREMONT EMERGENCY SERVICES (MANDAVIA), 
LTD.; TEAM PHYSICIANS OF NEVADA-MANDAVIA, 
P.C.; and CRUM STEFANKO AND JONES, LTD., 

Respondents. Case No. 85525 

UNITED HEALTHCARE INSURANCE COMPANY; 
UNITED HEALTH CARE SERVICES, INC.; UMR, INC.; 
SIERRA HEALTH AND LIFE INSURANCE COMPANY, 
INC.; and HEALTH PLAN OF NEVADA, INC., 

Petitioners, 
vs. 
THE EIGHTH JUDICIAL DISTRICT COURT of the State 
of Nevada, in and for the County of Clark; and the 
Honorable NANCY L. ALLF, District Judge, 

Respondents, 
vs. 
FREMONT EMERGENCY SERVICES (MANDAVIA), 
LTD.; TEAM PHYSICIANS OF NEVADA-MANDAVIA, 
P.C.; and CRUM STEFANKO AND JONES, LTD., 

Real Parties in Interest. Case No. 85656 

 
APPELLANTS’ APPENDIX 

VOLUME 2 
PAGES 251–500 

 
K. LEE BLALACK II  

(pro hac vice) 
JONATHAN D. HACKER (pro hac 

vice forthcoming) 
O’MELVENY & MYERS LLP 

1625 Eye Street, N.W. 
Washington, D.C. 20006 

 
DANIEL F. POLSENBERG (SBN 2376) 

JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 

KORY J. KOERPERICH (SBN 14,559) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Pkwy., Ste. 600 

Las Vegas, Nevada 89169 

 
D. LEE ROBERTS (SBN 8877) 

COLBY L. BALKENBUSH  
(SBN 13,066) 

WEINBERG, WHEELER,  
HUDGINS, GUNN & DIAL, LLC 
6385 South Rainbow Blvd., 

Ste. 400 
Las Vegas, Nevada 89118 

Attorneys for Appellants/Petitioners 
  

Electronically Filed
Apr 18 2023 07:04 PM
Elizabeth A. Brown
Clerk of Supreme Court

Docket 85525   Document 2023-12021



1 

CHRONOLOGICAL TABLE OF CONTENTS TO APPENDIX 
 

Tab Document Date Vol. Pages 

1.  Complaint (Business Court) 04/15/19 1 1–17 

2.  Peremptory Challenge of Judge 04/17/19 1 18–19 

3.  Summons - UMR, Inc. dba United Medical 
Resources 

04/25/19 1 20–22 

4.  Summons – United Health Care Services 
Inc. dba UnitedHealthcare 

04/25/19 1 23–25 

5.  Summons – United Healthcare Insurance 
Company 

04/25/19 1 26–28 

6.  Summons – Health Plan of Nevada, Inc. 04/30/19 1 29–31 

7.  Summons – Sierra Health-Care Options, 
Inc. 

04/30/19 1 32–34 

8.  Summons – Sierra Health and Life 
Insurance Company, Inc. 

04/30/19 1 35–37 

9.  Summons – Oxford Health Plans, Inc. 05/06/19 1 38–41 

10.  Notice of Removal to Federal Court 05/14/19 1 42–100 

11.  Motion to Remand 05/24/19 1 101–122 

12.  Defendants’ Statement of Removal 05/30/19 1 123–126 

13.  Freemont Emergency Services 
(MANDAVIA), Ltd’s Response to Statement 
of Removal 

05/31/19 1 127–138 

14.  Defendants’ Opposition to Fremont 
Emergency Services (MANDAVIA), Ltd.’s 
Motion to Remand  

06/21/19 1 
2 

139–250 
251–275 

15.  Rely in Support of Motion to Remand 06/28/19 2 276–308 

16.  Civil Order to Statistically Close Case 12/10/19 2 309 

17.  Amended Motion to Remand  01/15/20 2 310–348 



2 

Tab Document Date Vol. Pages 

18.  Defendants’ Opposition to Plaintiffs’ 
Amended Motion to Remand  

01/29/20 2 349–485 

19.  Reply in Support of Amended Motion to 
Remand  

02/05/20 2 
3 

486–500 
501–518 

20.  Order 02/20/20 3 519–524 

21.  Order 02/24/20 3 525–542 

22.  Notice of Entry of Order Re: Remand 02/27/20 3 543–552 

23.  Defendants’ Motion to Dismiss 03/12/20 3 553–698 

24.  Notice of Intent to Take Default as to: (1) 
Defendant UnitedHealth Group, Inc. on All 
Claims; and (2) All Defendants on the First 
Amended Complaint’s Eighth Claim for 
Relief 

03/13/20 3 
4 

699–750 
751 

25.  Plaintiffs’ Opposition to Defendants’ Motion 
to Dismiss 

03/26/20 4 752–783 

26.  Appendix of Exhibits in Support of 
Plaintiffs’ Opposition to Defendants’ Motion 
to Dismiss 

03/26/20 4 784–908 

27.  Recorder’s Transcript of Proceedings Re: 
Motions 

04/03/20 4 909–918 

28.  Defendants’ Reply in Support of Motion to 
Dismiss 

05/07/20 4 919–948 

29.  Recorder’s Transcript of Proceedings Re: 
Pending Motions 

05/14/20 4 949-972 

30.  First Amended Complaint 05/15/20 4 
5 

973–1000 
1001–1021 

31.  Recorder’s Transcript of Hearing All 
Pending Motions 

05/15/20 5 1022–1026 

32.  Defendants’ Motion to Dismiss Plaintiffs’ 
First Amended Complaint  

05/26/20 5 1027–1172 



3 

Tab Document Date Vol. Pages 

33.  Defendants’ Supplemental Brief in Support 
of Their Motion to Dismiss Plaintiffs’ First 
Amended Complaint Addressing Plaintiffs’ 
Eighth Claim for Relief 

05/26/20 5 1173–1187 

34.  Plaintiffs’ Opposition to Defendants’ Motion 
to Dismiss First Amended Complaint 

05/29/20 5 
6 

1188–1250 
1251–1293 

35.  Plaintiffs’ Opposition to Defendants’ 
Supplemental Brief in Support of Their 
Motion to Dismiss Plaintiffs’ First Amended 
Complaint Addressing Plaintiffs’ Eighth 
Claim for Relief 

05/29/20 6 1294–1309 

36.  Defendants’ Reply in Support of Motion to 
Dismiss Plaintiffs’ First Amended 
Complaint 

06/03/20 6 1310–1339 

37.  Defendants’ Reply in Support of Their 
Supplemental Brief in Support of Their 
Motions to Dismiss Plaintiff’s First 
Amended Complaint  

06/03/20 6 1340–1349 

38.  Transcript of Proceedings, All Pending 
Motions  

06/05/20 6 1350–1384 

39.  Transcript of Proceedings, All Pending 
Motions 

06/09/20 6 1385–1471 

40.  Notice of Entry of Order Denying 
Defendants’ (1) Motion to Dismiss First 
Amended Complaint; and (2) Supplemental 
Brief in Support of Their Motion to Dismiss 
Plaintiffs’ First Amended Complaint 
Addressing Plaintiffs’ Eighth Claim for 
Relief 

06/24/20 6 
7 

1472–1500 
1501–1516 

41.  Notice of Entry of Stipulated Confidentiality 
and Protective Order 

06/24/20 7 1517–1540 

42.  Defendants’ Answer to Plaintiffs’ First 
Amended Complaint 

07/08/20 7 1541–1590 



4 

Tab Document Date Vol. Pages 

43.  Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

07/09/20 7 1591–1605 

44.  Joint Case Conference Report 07/17/20 7 1606–1627 

45.  Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

07/23/20 7 1628–1643 

46.  Transcript of Proceedings, Plaintiff’s Motion 
to Compel Defendants’ Production of 
Unredacted MultiPlan, Inc. Agreement 

07/29/20 7 1644–1663 

47.  Amended Transcript of Proceedings, 
Plaintiff’s Motion to Compel Defendants’ 
Production of Unredacted MultiPlan, Inc. 
Agreement 

07/29/20 7 1664–1683 

48.  Errata 08/04/20 7 1684 

49.  Plaintiffs’ Motion to Compel Defendants’ 
Production of Claims File for At-Issue 
Claims, or, in the Alternative, Motion in 
Limine on Order Shortening Time 

08/28/20 7 
8 

1685–1700 
1701–1845 

50.  Defendants’ Opposition to Plaintiffs’ Motion 
to Compel Defendants’ Production of Claims 
File for At-Issue Claims, Or, in The 
Alternative, Motion in Limine on Order 
Shortening Time  

09/04/20 8 1846–1932 

51.  Recorder’s Transcript of Proceedings Re: 
Pending Motions  

09/09/20 8 1933–1997 

52.  Defendants’ Motion to Compel Production of 
Clinical Documents for the At-Issue Claims 
and Defenses and to Compel Plaintiffs to 
Supplement Their NRCP 16.1 Initial 
Disclosures on an Order Shortening Time 

09/21/20 8 
9 

1998–2000 
2001–2183 

53.  Notice of Entry of Order Granting, in Part 
Plaintiffs’ Motion to Compel Defendants’ 
Production of Claims for At-Issue Claims, 

09/28/20 9 2184–2195 



5 

Tab Document Date Vol. Pages 

Or, in The Alternative, Motion in Limine 

54.  Errata to Plaintiffs’ Motion to Compel 
Defendants’ List of Witnesses Production of 
Documents and Answers to Interrogatories 

09/28/20 9 2196–2223 

55.  Plaintiffs’ Opposition to Motion to Compel 
Production of Clinical Documents for the At-
Issue Claims and Defenses and to Compel 
Plaintiff to Supplement Their NRCP 16.1 
Initial Disclosures on an Order Shortening 
Time  

09/29/20 9-10 2224–2292 

56.  Defendants’ Opposition to Plaintiffs’ Motion 
to Compel Defendants’ List of Witnesses, 
Production of Documents, and Answers to 
Interrogatories on Order Shortening Time 

10/06/20 10 2293–2336 

57.  Reply in Support of Defendants’ Motion to 
Compel Production of Clinical Documents 
for the At-Issue Claims and Defenses and to 
Compel Plaintiff to Supplement Their 
NRCP 16.1 Initial Disclosures 

10/07/20 10 2337–2362 

58.  Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

10/08/20 10 2363–2446 

59.  Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

10/22/20 10 2447–2481 

60.  Defendants’ Objections to Plaintiffs’ Order 
Granting Plaintiffs’ Motion to Compel 
Defendants’ List of Witnesses, Production of 
Documents and Answers to Interrogatories 
on Order Shortening Time 

10/23/20 10 
11 

2482–2500 
2501–2572 

61.  Defendants’ Objections to Plaintiffs to 
Plaintiffs’ Order Granting Plaintiffs’ Motion 
to Compel Defendants’ List of Witnesses, 
Production of Documents and Answers to 
Interrogatories on Order Shortening Time 

10/26/20 11 2573–2670 



6 

Tab Document Date Vol. Pages 

62.  Notice of Entry of Order Denying 
Defendants’ Motion to Compel Production of 
Clinical Documents for the At-Issue Claims 
and Defenses and to Compel Plaintiff to 
Supplement Their NRCP 16.1 Initial 
Disclosures on Order Shortening Time  

10/27/20 11 2671–2683 

63.  Notice of Entry of Order Granting Plaintiffs’ 
Motion to Compel Defendants’ List of 
Witnesses, Production of Documents and 
Answers to Interrogatories on Order 
Shortening Time 

10/27/20 11 2684–2695 

64.  Defendants’ Objections to Plaintiffs’ Order 
Denying Defendants’ Motion to Compel 
Production of Clinical Documents for the At-
Issue Claims and Defenses and to Compel 
Plaintiffs’ to Supplement Their NRCP 16.1 
Initial Disclosures on an Order Shortening 
Time 

11/02/20 11 2696–2744 

65.  Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

11/04/20 11 
12 

2745–2750 
2751–2774 

66.  Notice of Entry of Order Setting 
Defendants’ Production & Response 
Schedule Re: Order Granting Plaintiffs’ 
Motion to Compel Defendants’ List of 
Witnesses, Production of Documents and 
Answers to Interrogatories on Order 
Shortening Time  

11/09/20 12 2775–2785 

67.  Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

12/23/20 12 2786–2838 

68.  Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

12/30/20 12 2839–2859 

69.  Notice of Entry of Stipulated Electronically 
Stored Information Protocol Order 

01/08/21 12 2860–2874 



7 

Tab Document Date Vol. Pages 

70.  Appendix to Defendants’ Motion to Compel 
Plaintiffs’ Responses to Defendants’ First 
and Second Requests for Production on 
Order Shortening Time  

01/08/21 12 
13 
14 

2875–3000 
3001–3250 
3251–3397 

71.  Defendants’ Motion to Compel Plaintiffs’ 
Responses to Defendants’ First and Second 
Requests for Production on Order 
Shortening Time  

01/11/21 14 3398–3419 

72.  Plaintiffs’ Opposition to Motion to Compel 
Responses to Defendants’ First and Second 
Requests for Production on Order 
Shortening Time  

01/12/21 14 3420–3438 

73.  Recorder’s Partial Transcript of Proceedings 
Re: Motions (Unsealed Portion Only) 

01/13/21 14 3439–3448 

74.  Defendants’ Reply in Support of Motion to 
Compel Plaintiffs’ Responses to Defendants’ 
First and Second Requests for Production on 
Order Shortening Time 

01/19/21 14 3449–3465 

75.  Appendix to Defendants’ Reply in Support 
of Motion to Compel Plaintiffs’ Responses to 
Defendants’ First and Second Requests for 
Production on Order Shortening Time 

01/19/21 14 
15 

3466–3500 
3501–3658 

76.  Recorder’s Transcript of Proceedings Re: 
Motions  

01/21/21 15 3659–3692 

77.  Notice of Entry of Order Granting 
Defendants’ Motion for Appointment of 
Special Master 

02/02/21 15 3693–3702 

78.  Notice of Entry of Order Denying 
Defendants’ Motion to Compel Responses to 
Defendants’ First and Second Requests for 
Production on Order Shortening Time  

02/04/21 15 3703–3713 

79.  Motion for Reconsideration of Order 
Denying Defendants’ Motion to Compel 

02/18/21 15 
16 

3714–3750 
3751–3756 



8 

Tab Document Date Vol. Pages 

Plaintiffs Responses to Defendants’ First 
and Second Requests for Production 

80.  Recorder’s Transcript of Proceedings Re: 
Motions  

02/22/21 16 3757–3769 

81.  Recorder’s Transcript of Proceedings Re: 
Motions 

02/25/21 16 3770–3823 

82.  Recorder’s Transcript of Hearing 
Defendants’ Motion to Extend All Case 
Management Deadlines and Continue Trial 
Setting on Order Shortening Time (Second 
Request) 

03/03/21 16 3824–3832 

83.  Plaintiffs’ Opposition to Motion for 
Reconsideration of Order Denying 
Defendants’ Motion to Compel Plaintiffs 
Responses to Defendants’ First and Second 
Requests for Production 

03/04/21 16 3833–3862 

84.  Plaintiffs’ Renewed Motion for Order to 
Show Cause Why Defendants Should Not 
Be Held in Contempt and for Sanctions 

03/08/21 16 3863–3883 

85.  Errata to Plaintiffs’ Renewed Motion for 
Order to Show Cause Why Defendants 
Should Not Be Held in Contempt and for 
Sanctions  

03/12/21 16 3884–3886 

86.  Notice of Entry of Report and 
Recommendation #1 

03/16/21 16 3887–3894 

87.  Reply in Support of Motion for 
Reconsideration of Order Denying 
Defendants’ Motion to Compel Plaintiffs 
Responses to Defendants’ First and Second 
Requests for Production 

03/16/21 16 3895–3909 

88.  Recorder’s Transcript of Hearing All 
Pending Motions  

03/18/21 16 3910–3915 



9 

Tab Document Date Vol. Pages 

89.  Defendants’ Opposition to Plaintiffs’ 
Renewed Motion for Order to Show Cause 
Why Defendants Should Not be Held in 
Contempt and for Sanctions 

03/22/21 16 3916–3966 

90.  Recorder’s Transcript of Hearing All 
Pending Motions 

03/25/21 16 3967–3970 

91.  Notice of Entry of Report and 
Recommendation #2 Regarding Plaintiffs’ 
Objection to Notice of Intent to Issue 
Subpoena Duces Tecum to TeamHealth 
Holdings, Inc. and Collect Rx, Inc. Without 
Deposition and Motion for Protective Order 

03/29/21 16 3971–3980 

92.  Recorder’s Transcript of Hearing Motion to 
Associate Counsel on OST 

04/01/21 16 3981–3986 

93.  Recorder’s Transcript of Proceedings Re: 
Motions 

04/09/21 16 
17 

3987–4000 
4001–4058 

94.  Defendants’ Objection to the Special 
Master’s Report and Recommendation No. 2 
Regarding Plaintiffs’ Objection to Notice of 
Intent to Issue Subpoena Duces Tecum to 
TeamHealth Holdings, Inc. and Collect Rx, 
Inc. Without Deposition and Motion for 
Protective Order 

04/12/21 17 4059–4079 

95.  Notice of Entry of Report and 
Recommendation #3 Regarding Defendants’ 
Motion to Compel Responses to Defendants’ 
Second Set of Requests for Production on 
Order Shortening Time  

04/15/21 17 4080–4091 

96.  Recorder’s Transcript of Hearing All 
Pending Motions 

04/21/21 17 4092–4095 

97.  Notice of Entry of Order Denying Motion for 
Reconsideration of Court’s Order Denying 
Defendants’ Motion to Compel Responses to 

04/26/21 17 4096–4108 



10 

Tab Document Date Vol. Pages 

Defendants’ First and Second Requests for 
Production 

98.  Defendants’ Objection to the Special 
Master’s Report and Recommendation No. 3 
Regarding Defendants’ Motion to Compel 
Responses to Defendants’ Second Set of 
Request for Production on Order Shortening 
Time  

04/28/21 17 4109–4123 

99.  Defendants’ Errata to Their Objection to the 
Special Master’s Report and 
Recommendation No. 3 Regarding 
Defendants’ Motion to Compel Responses to  
Defendants’ Second Set of Requests for 
Production 

05/03/21 17 4124–4127 

100. Defendants’ Objections to Plaintiffs’ 
Proposed Order Granting Plaintiffs’ 
Renewed Motion for Order to Show Cause 
Why Defendants Should Not Be Held in 
Contempt and for Sanctions 

05/05/21 17 4128–4154 

101. Recorder’s Transcript of Hearing Motion for 
Leave to File Opposition to Defendants’ 
Motion to Compel Responses to Second Set 
of Requests for Production on Order 
Shortening Time in Redacted and Partially 
Sealed Form 

05/12/21 

 

17 4155–4156 

102. Notice of Entry of Order of Report and 
Recommendation #6 Regarding Defendants’ 
Motion to Compel Further Testimony from 
Deponents Instructed Not to Answer 
Question  

05/26/21 17 4157–4165 

103. Recorder’s Transcript of Proceedings Re: 
Motions 

05/28/21 17 4166–4172 

104. Notice of Entry of Report and 
Recommendation #7 Regarding Defendants’ 

06/03/21 17 4173–4184 



11 

Tab Document Date Vol. Pages 

Motion to Compel Plaintiffs’ Responses to 
Defendants’ Amended Third Set of Requests 
for Production of Documents 

105. Recorder’s Transcript of Proceedings Re: 
Motions Hearing  

06/03/21 17 4185–4209 

106. Recorder’s Transcript of Proceedings Re: 
Motions Hearing 

06/04/21 17 4210–4223 

107. Recorder’s Transcript of Hearing Motion for 
Leave to File Plaintiffs’ Response to 
Defendants’ Objection to the Special 
Master’s Report and Recommendation No. 3 
Regarding Defendants’ Second Set of 
Request for Production on Order Shortening 
Time in Redacted and Partially Sealed 
Form 

06/09/21 17 4224–4226 

108. Defendants’ Objections to Special Master 
Report and Recommendation No. 7 
Regarding Defendants’ Motion to Compel 
Responses to Defendants’ Amended Third 
Set of Requests for Production of Documents 

06/17/21 17 4227–4239 

109. Recorder’s Transcript of Proceedings Re: 
Motions Hearing 

06/23/21 17 
18 

4240–4250 
4251–4280 

110. Plaintiffs’ Response to Defendants’ 
Objection to Special Master’s Report and 
Recommendation #7 Regarding Defendants’ 
Motion to Compel Responses to Amended 
Third Set of Request for Production of 
Documents  

06/24/21 18 4281–4312 

111. Notice of Entry Report and 
Recommendations #9 Regarding Pending 
Motions 

07/01/21 18 4313–4325 

112. United’s Reply in Support of Motion to 
Compel Plaintiffs’ Production of Documents 

07/12/21 18 4326–4340 



12 

Tab Document Date Vol. Pages 

About Which Plaintiffs’ Witnesses Testified 
on Order Shortening Time 

113. Recorder’s Transcript of Proceedings Re: 
Motions Hearing 

07/29/21 18 4341–4382 

114. Notice of Entry of Order Granting Plaintiffs’ 
Renewed Motion for Order to Show Cause 
Why Defendants Should Not Be Held in 
Contempt and for Sanctions 

08/03/21 18 4383–4402 

115. Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 
2 Regarding Plaintiffs’ Objection to Notice of 
Intent to Issue Subpoena Duces Tecum to 
TeamHealth Holdings, Inc. and Collect Rx, 
Inc. Without Deposition and Motion for 
Protective Order and Overruling Objection 

08/09/21 18 4403–4413 

116. Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 
3 Regarding Defendants’ Motion to Compel 
Responses to Defendants’ Second Set of 
Requests for Production on Order 
Shortening Time and Overruling Objection  

08/09/21 18 4414–4424 

117. Amended Notice of Entry of Order 
Affirming and Adopting Report and 
Recommendation No. 2 Regarding Plaintiffs’ 
Objection to Notice of Intent to Issue 
Subpoena Duces Tecum to TeamHealth 
Holdings, Inc. and Collect Rx, Inc. Without 
Deposition and Motion for Protective Order 
and Overruling Objection  

08/09/21 18 4425–4443 

118. Amended Notice of Entry of Order 
Affirming and Adopting Report and 
Recommendation No. 3 Regarding 
Defendants’ Second Set of Requests for 
Production on Order Shortening Time and 

08/09/21 18 4444–4464 



13 

Tab Document Date Vol. Pages 

Overruling Objection 

119. Motion for Order to Show Cause Why 
Plaintiffs Should Not Be Held in Contempt 
and Sanctioned for Violating Protective 
Order 

08/10/21 18 4465–4486 

120. Notice of Entry of Report and 
Recommendation #11 Regarding 
Defendants’ Motion to Compel Plaintiffs’ 
Production of Documents About Which 
Plaintiffs’ Witnesses Testified  

08/11/21 18 4487–4497 

121. Recorder’s Transcript of Proceedings Re: 
Motions Hearing (Unsealed Portion Only) 

08/17/21 18 
19 

4498–4500 
4501–4527 

122. Plaintiffs’ Opposition to United’s Motion for 
Order to Show Cause Why Plaintiffs Should 
Not Be Held in Contempt and Sanctioned 
for Allegedly Violating Protective Order 

08/24/21 19 4528–4609 

123. Recorder’s Transcript of Proceedings Re: 
Motions Hearing 

09/02/21 19 4610–4633 

124. Reply Brief on “Motion for Order to Show 
Cause Why Plaintiffs Should Not Be Hold in 
Contempt and Sanctioned for Violating 
Protective Order” 

09/08/21 19 4634–4666 

125. Recorder’s Partial Transcript of Proceedings 
Re: Motions Hearing 

09/09/21 19 4667–4680 

126. Recorder’s Partial Transcript of Proceedings 
Re: Motions Hearing (Via Blue Jeans) 

09/15/21 19 4681–4708 

127. Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 
6 Regarding Defendants’ Motion to Compel 
Further Testimony from Deponents 
Instructed Not to Answer Questions and 
Overruling Objection 

09/16/21 19 4709–4726 



14 

Tab Document Date Vol. Pages 

128. Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 
7 Regarding Defendants’ Motion to Compel 
Responses to Defendants’ Amended Third 
Set of Request for Production of Documents 
and Overruling Objection 

09/16/21 19 4727–4747 

129. Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 
9 Regarding Defendants’ Renewed Motion to 
Compel Further Testimony from Deponents 
Instructed No to Answer and Overruling 
Objection 

09/16/21 19 
20 

4748–4750 
4751–4769 

130. Defendants’ Motion for Partial Summary 
Judgment 

09/21/21 20 4770–4804 

131. Defendants’ Motion in Limine No. 1: Motion 
to Authorize Defendants to Offer Evidence 
Relating to Plaintiffs’ Agreements with 
other Market Players and Related 
Negotiations  

09/21/21 20 4805–4829 

132. Defendants’ Motion in Limine No. 2: Motion 
Offered in the Alternative to MIL No. 1, to 
Preclude Plaintiffs from Offering Evidence 
Relating to Defendants’ Agreements with 
Other Market Players and Related 
Negotiations  

09/21/21 20 4830–4852 

133. Motion in Limine No. 4 to Preclude 
References to Defendants’ Decision Making 
Process and Reasonableness of billed 
Charges if Motion in Limine No. 3 is Denied 

09/21/21 20 4853–4868 

134. Defendants’ Motion in Limine No. 10 to 
Exclude Reference of Defendants’ Corporate 
Structure (Alternative Moton to be 
Considered Only if court Denies Defendants’ 
Counterpart Motion in Limine No. 9) 

09/21/21 20 4869–4885 



15 

Tab Document Date Vol. Pages 

135. Defendants’ Motion in Limine No. 13: 
Motion to Authorize Defendants to Offer 
Evidence Relating to Plaintiffs’ Collection 
Practices for Healthcare Claims 

09/21/21 20 4886–4918 

136. Defendants’ Motion in Limine No. 14: 
Motion Offered in the Alternative to MIL 
No. 13 to Preclude Plaintiffs from 
Contesting Defendants’ Defenses Relating 
to Claims that were Subject to Settlement 
Agreement Between CollectRX and Data 
iSight; and Defendants’ Adoption of Specific 
Negotiation Thresholds for Reimbursement 
Claims Appealed or Contested by Plaintiffs 

09/21/21 20 4919–4940 

137. Defendants’ Motion in Limine No. 24 to 
Preclude Plaintiffs from Referring to 
Themselves as Healthcare Professionals 

09/21/21 20 4941–4972 

138. Defendants’ Motion in Limine No. 7 to 
Authorize Defendants to Offer Evidence of 
the Costs of the Services that Plaintiffs 
Provided 

09/22/21 20 
21 

4973–5000 
5001–5030 

139. Defendants’ Motion in Limine No. 8, Offered 
in the Alternative to MIL No. 7, to Preclude 
Plaintiffs from Offering Evidence as to the 
Qualitative Value, Relative Value, Societal 
Value, or Difficulty of the Services they 
Provided 

09/22/21 21 5031–5054 

140. Defendants’ Motion in Limine No. 9 to 
Authorize Defendants to Offer Evidence of 
Plaintiffs Organizational, Management, and 
Ownership Structure, Including Flow of 
Funds Between Related Entities, Operating 
Companies, Parent Companies, and 
Subsidiaries  

09/22/21 21 5055–5080 

141. Defendants’ Opposition to Plaintiffs’ Motion 09/29/21 21 5081–5103 



16 

Tab Document Date Vol. Pages 

in Limine No. 1: to Exclude Evidence, 
Testimony and/or Argument Relating to (1) 
Increase in Insurance Premiums (2) 
Increase in Costs and (3) Decrease in 
Employee Wages/Benefits Arising from 
Payment of Billed Charges  

142. Notice of Entry of Order Regarding 
Defendants’ Objection to Special Master’s 
Report and Recommendation No. 11 
Regarding Defendants’ Motion to Compel 
Plaintiffs’ Production of Documents about 
which Plaintiffs’ Witnesses Testified on 
Order Shortening Time  

09/29/21 21 5104–5114 

143. Plaintiffs’ Opposition to Defendants’ Motion 
in Limine Nos. 3, 4, 5, 6 Regarding Billed 
Charges 

09/29/21 21 5115–5154 

144. Plaintiffs’ Opposition to Defendants’ Motion 
in Limine No. 24 to Preclude Plaintiffs from 
Referring to Themselves as Healthcare 
Professionals  

09/29/21 21 5155–5169 

145. Plaintiffs’ Motion for Leave to File Second 
Amended Complaint on Order Shortening 
Time 

10/04/21 21 5170–5201 

146. Transcript of Proceedings Re: Motions (Via 
Blue Jeans) 

10/06/21 21 5202–5234 

147. Notice of Entry of Order Granting Plaintiffs’ 
Motion for Leave to File Second Amended 
Complaint on Order Shortening Time  

10/07/21 21 5235–5245 

148. Second Amended Complaint 10/07/21 21 
22 

5246–5250 
5251–5264 

149. Plaintiffs’ Motion in Limine to Exclude 
Evidence, Testimony and-or Argument 
Regarding the Fact that Plaintiffs Have 

10/08/21 22 5265–5279 
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Tab Document Date Vol. Pages 

Dismissed Certain Claims and Parties on 
Order Shortening Time 

150. Defendants’ Answer to Plaintiffs’ Second 
Amended Complaint 

10/08/21 22 5280–5287 

151. Defendants’ Objections to Plaintiffs’ NRCP 
16.1(a)(3) Pretrial Disclosures 

10/08/21 22 5288–5294 

152. Plaintiffs’ Objections to Defendants’ Pretrial 
Disclosures 

10/08/21 22 5295–5300 

153. Opposition to Plaintiffs’ Motion in Limine to 
Exclude Evidence, Testimony and/or 
Argument Regarding the Fact that 
Plaintiffs have Dismissed Certain Claims 
and Parties on Order Shortening Time  

10/12/21 22 5301–5308 

154. Notice of Entry of Order Denying 
Defendants’ Motion for Order to Show 
Cause Why Plaintiffs Should not be Held in 
Contempt for Violating Protective Order 

10/14/21 22 5309–5322 

155. Defendants’ Opposition to Plaintiffs’ Motion 
for Leave to File Supplemental Record in 
Opposition to Arguments Raised for the 
First Time in Defendants’ Reply in Support 
of Motion for Partial Summary Judgment 

10/18/21 22 5323–5333 

156. Media Request and Order Allowing Camera 
Access to Court Proceedings (Legal 
Newsline) 

10/18/21 22 5334–5338 

157. Transcript of Proceedings Re: Motions 10/19/21 22 
23 

5339–5500 
5501–5561 

158. Amended Transcript of Proceedings Re: 
Motions  

10/19/21 23 
24 

5562–5750 
5751–5784 

159. Amended Transcript of Proceedings Re: 
Motions 

10/20/21 24 5785–5907 

160. Transcript of Proceedings Re: Motions 10/22/21 24 5908–6000 
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Tab Document Date Vol. Pages 

25 6001–6115 

161. Notice of Entry of Order Denying 
Defendants’ Motion for Partial Summary 
Judgment 

10/25/21 25 6116–6126 

162. Recorder’s Transcript of Jury Trial – Day 1 10/25/21 25 
26 

6127–6250 
6251–6279 

163. Recorder’s Transcript of Jury Trial – Day 2 10/26/21 26 6280–6485 

164. Joint Pretrial Memorandum Pursuant to 
EDRC 2.67 

10/27/21 26 
27 

6486–6500 
6501–6567 

165. Recorder’s Transcript of Jury Trial – Day 3 10/27/21 27 
28 

6568–6750 
6751–6774 

166. Recorder’s Transcript of Jury Trial – Day 4 10/28/21 28 6775–6991 

167. Media Request and Order Allowing Camera 
Access to Court Proceedings (Dolcefino 
Communications, LLC) 

10/28/21 28 
28 

6992–6997 

168. Media Request and Order Allowing Camera 
Access to Court Proceedings (Dolcefino 
Communications, LLC) 

10/28/21 28 
29 

6998–7000 
7001–7003 

169. Defendants’ Objection to Media Requests 10/28/21 29 7004–7018 

170. Supplement to Defendants’ Objection to 
Media Requests 

10/31/21 29 
 

7019–7039 
 

171. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 1 Motion 
to Authorize Defendants to Offer Evidence 
Relating to Plaintiffs’ Agreements with 
Other Market Players and Related 
Negotiations 

11/01/21 29 

 

7040–7051 

172. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 2: Motion 
Offered in the Alternative to MIL No. 1, to 
Preclude Plaintiffs from Offering Evidence 

11/01/21 29 7052–7063 
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Tab Document Date Vol. Pages 

Relating to Defendants’ Agreements with 
Other Market Players and Related 
Negotiations  

173. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 3 to 
Allow Reference to Plaintiffs’ Decision 
Making Processes Regarding Setting Billed 
Charges  

11/01/21 29 7064–7075 

174. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 4 to 
Preclude References to Defendants’ Decision 
Making Processes and Reasonableness of 
Billed Charges if Motion in Limine No. 3 is 
Denied 

11/01/21 29 7076–7087 

175. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 12, 
Paired with Motion in Limine No. 11, to 
Preclude Plaintiffs from Discussing 
Defendants’ Approach to Reimbursement 

11/01/21 29 7088–7099 

176. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 5 
Regarding Argument or Evidence that 
Amounts TeamHealth Plaintiffs Billed for 
Services are Reasonable [An Alternative 
Motion to Motion in Limine No. 6] 

11/01/21 29 7100–7111 

177. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 7 to 
Authorize Defendants to Offer Evidence of 
the Costs of the Services that Plaintiffs 
Provided 

11/01/21 29 7112–7123 

178. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 8, Offered 
in the Alternative to MIL No. 7, to Preclude 
Plaintiffs from Offering Evidence as to the 

11/01/21 29 7124–7135 
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Tab Document Date Vol. Pages 

Qualitative Value, Relative Value, Societal 
Value, or Difficulty of the Services they 
Provided  

179. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 10 to 
Exclude Evidence of Defendants’ Corporate 
Structure (Alternative Motion to be 
Considered Only if Court Denies 
Defendants’ Counterpart Motion in Limine 
No. 9) 

11/01/21 29 7136–7147 

180. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 11, 
Paired with Motion in Limine No. 12, to 
Authorize Defendants to Discuss Plaintiffs’ 
Conduct and Deliberations in Negotiating 
Reimbursement  

11/01/21 29 7148–7159 

181. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 13 
Motion to Authorize Defendants to Offer 
Evidence Relating to Plaintiffs’ Collection 
Practices for Healthcare Claims 

11/01/21 29 7160–7171 

182. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 14: 
Motion Offered in the Alternative MIL No. 
13 to Preclude Plaintiffs from Contesting 
Defendants’ Defenses Relating to Claims 
that were Subject to a Settlement 
Agreement Between CollectRx and Data 
iSight; and Defendants’ Adoption of Specific 
Negotiation Thresholds for Reimbursement 
Claims Appealed or Contested by Plaintiffs  

11/01/21 29 7172–7183 

183. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 15 to 
Preclude Reference and Testimony 

11/01/21 29 7184–7195 
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Tab Document Date Vol. Pages 

Regarding the TeamHealth Plaintiffs Policy 
not to Balance Bill 

184. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 18 to 
Preclude Testimony of Plaintiffs’ Non-
Retained Expert Joseph Crane, M.D. 

11/01/21 29 7196–7207 

185. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 20 to 
Exclude Defendants’ Lobbying Efforts  

11/01/21 29 7208–7219 

186. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 24 to 
Preclude Plaintiffs from Referring to 
Themselves as Healthcare Professionals 

11/01/21 29 7220–7231 

187. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 27 to 
Preclude Evidence of Complaints Regarding 
Defendants’ Out-Of-Network Rates or 
Payments 

11/01/21 29 7232–7243 

188. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 29 to 
Preclude Evidence Only Relating to 
Defendants’ Evaluation and Development of 
a Company that Would Offer a Service 
Similar to Multiplan and Data iSight 

11/01/21 29 
30 

7244–7250 
7251–7255 

189. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 32 to 
Exclude Evidence or Argument Relating to 
Materials, Events, or Conduct that 
Occurred on or After January 1, 2020 

11/01/21 30 7256–7267 

190. Notice of Entry of Order Denying 
Defendants’ Motion in Limine to Preclude 
Certain Expert Testimony and Fact Witness 
Testimony by Plaintiffs’ Non-Retained 

11/01/21 30 7268–7279 
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Tab Document Date Vol. Pages 

Expert Robert Frantz, M.D. 

191. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 38 to 
Exclude Evidence or Argument Relating to 
Defendants’ use of MultiPlan and the Data 
iSight Service, Including Any Alleged 
Conspiracy or Fraud Relating to the use of 
Those Services 

11/01/21 30 7280–7291 

192. Notice of Entry of Order Granting Plaintiffs’ 
Motion in Limine to Exclude Evidence, 
Testimony And-Or Argument Regarding the 
Fact that Plaintiff have Dismissed Certain 
Claims 

11/01/21 30 7292–7354 

193. Notice of Entry of Order Denying 
Defendants’ Motion to Strike Supplement 
Report of David Leathers  

11/01/21 30 7355–7366 

194. Plaintiffs’ Notice of Amended Exhibit List 11/01/21 30 7367–7392 

195. Plaintiffs’ Response to Defendants’ 
Objection to Media Requests 

11/01/21 30 7393–7403 

196. Recorder’s Transcript of Jury Trial – Day 5 11/01/21 30 
31 

7404–7500 
7501–7605 

197. Recorder’s Transcript of Jury Trial – Day 6 11/02/21 31 
32 

7606–7750 
7751–7777 

198. Defendants’ Deposition Designations and 
Objections to Plaintiffs’ Deposition Counter-
Designations  

11/03/21 32 7778–7829 

199. Defendants’ Objections to Plaintiffs’ 
Proposed Order Granting in Part and 
Denying in Part Plaintiffs’ Motion in Limine 
to Exclude Evidence Subject to the Court’s 
Discovery Orders 

11/03/21 32 7830–7852 

200. Notice of Entry of Order Affirming and 11/03/21 32 7853–7874 
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Tab Document Date Vol. Pages 

Adopting Report and Recommendation No. 
11 Regarding Defendants’ Motion to Compel 
Plaintiffs’ Production of Documents About 
Which Plaintiffs’ Witnesses Testified  

201. Recorder’s Transcript of Jury Trial – Day 7 11/03/21 32 
33 

7875–8000 
8001–8091 

202. Notice of Entry of Order Granting 
Defendants’ Motion in Limine No. 17 

11/04/21 33 8092–8103 

203. Notice of Entry of Order Granting 
Defendants’ Motion in Limine No. 25 

11/04/21 33 8104–8115 

204. Notice of Entry of Order Granting 
Defendants’ Motion in Limine No. 37  

11/04/21 33 8116–8127 

205. Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion in 
Limine No. 9 

11/04/21 33 8128–8140 

206. Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion in 
Limine No. 21  

11/04/21 33 8141–8153 

207. Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion in 
Limine No. 22 

11/04/21 33 8154–8165 

208. Plaintiffs’ Notice of Deposition Designations  11/04/21 33 
34 

8166–8250 
8251–8342 

209. 1st Amended Jury List 11/08/21 34 8343 

210. Recorder’s Transcript of Jury Trial – Day 8 11/08/21 34 
35 

8344–8500 
8501–8514 

211. Recorder’s Amended Transcript of Jury 
Trial – Day 9 

11/09/21 35 8515–8723 

212. Recorder’s Transcript of Jury Trial – Day 9 11/09/21 35 
36 

8724–8750 
8751–8932 

213. Recorder’s Transcript of Jury Trial – Day 10 11/10/21 36 8933–9000 
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Tab Document Date Vol. Pages 

37 9001–9152 

214. Defendants’ Motion for Leave to File 
Defendants’ Preliminary Motion to Seal 
Attorneys’ Eyes Only Documents Used at 
Trial Under Seal 

11/12/21 37 9153–9161 

215. Notice of Entry of Order Granting in Part 
and Denying in Part Plaintiffs’ Motion in 
Limine to Exclude Evidence Subject to the 
Court’s Discovery Orders 

11/12/21 37 9162–9173 

216. Plaintiffs’ Trial Brief Regarding Defendants’ 
Prompt Payment Act Jury Instruction Re: 
Failure to Exhaust Administrative 
Remedies 

11/12/21 37 9174–9184 

217. Recorder’s Transcript of Jury Trial – Day 11 11/12/21 37 
38 

9185–9250 
9251–9416 

218. Plaintiffs’ Trial Brief Regarding Specific 
Price Term 

11/14/21 38 9417–9425 

219. 2nd Amended Jury List 11/15/21 38 9426 

220. Defendants’ Proposed Jury Instructions 
(Contested) 

11/15/21 38 9427–9470 

221. Jointly Submitted Jury Instructions 11/15/21 38 9471–9495 

222. Plaintiffs’ Proposed Jury Instructions 
(Contested) 

11/15/21 38 
39 

9496–9500 
9501–9513 

223. Plaintiffs’ Trial Brief Regarding Punitive 
Damages for Unjust Enrichment Claim 

11/15/21 39 9514–9521 

224. Recorder’s Transcript of Jury Trial – Day 12 11/15/21 39 
40 

9522–9750 
9751–9798 

225. Defendants’ Response to TeamHealth 
Plaintiffs’ Trial Brief Regarding Defendants’ 
Prompt Pay Act Jury Instruction Re: 
Failure to Exhaust Administrative 

11/16/21 40 9799–9806 
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Tab Document Date Vol. Pages 

Remedies  

226. General Defense Verdict 11/16/21 40 9807–9809 

227. Plaintiffs’ Proposed Verdict Form 11/16/21 40 9810–9819 

228. Recorder’s Transcript of Jury Trial – Day 13 11/16/21 40 
41 

9820–10,000 
10,001–10,115 

229. Reply in Support of Trial Brief Regarding 
Evidence and Argument Relating to Out-Of-
State Harms to Non-Parties 

11/16/21 41 10,116–10,152 

230. Response to Plaintiffs’ Trial Brief Regarding 
Specific Price Term 

11/16/21 41 10,153–10,169 

231. Special Verdict Form 11/16/21 41 10,169–10,197 

232. Trial Brief Regarding Jury Instructions on 
Formation of an Implied-In-Fact Contract 

11/16/21 41 10,198–10,231 

233. Trial Brief Regarding Jury Instructions on 
Unjust Enrichment  

11/16/21 41 10,232–10,248 

234. 3rd Amended Jury List 11/17/21 41 10,249 

235. Defendants’ Motion for Judgment as a 
Matter of Law 

11/17/21 41 
42 

10,250 
10,251–10,307 

 

236. Plaintiffs’ Supplemental Jury Instruction 
(Contested) 

11/17/21 42 10,308–10,313 

237. Recorder’s Transcript of Jury Trial – Day 14 11/17/21 42 
43 

10,314–10,500 
10,501–10,617 

238. Errata to Source on Defense Contested Jury 
Instructions 

11/18/21 43 10,618–10,623 

239. Recorder’s Transcript of Jury Trial – Day 15 11/18/21 43 
44 

10,624–10,750 
10,751–10,946 

240. Defendants’ Supplemental Proposed Jury 
Instructions (Contested)  

11/19/21 44 10,947–10,952 
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Tab Document Date Vol. Pages 

241. Errata 11/19/21 44 10,953 

242. Notice of Entry of Order Granting Plaintiffs’ 
Motion for Leave to File Supplemental 
Record in Opposition to Arguments Raised 
for the First Time in Defendants’ Reply in 
Support of Motion for Partial Summary 
Judgment 

11/19/21 44 10,954–10,963 

243. Plaintiffs’ Proposed Special Verdict Form  11/19/21 44 10,964–10,973 

244. Recorder’s Transcript of Jury Trial – Day 16 11/19/21 44 
45 

10,974–11,000 
11,001–11,241 

245. Response to Plaintiffs’ Trial Brief Regarding 
Punitive Damages for Unjust Enrichment 
Claim 

11/19/21 45 
46 

11,242–11,250 
11,251–11,254 

246. Plaintiffs’ Second Supplemental Jury 
Instructions (Contested)  

11/20/21 46 11,255–11,261 

247. Defendants’ Supplemental Proposed Jury 
Instruction  

11/21/21 46 11,262–11,266 

248. Plaintiffs’ Third Supplemental Jury 
Instructions (Contested) 

11/21/21 46 11,267–11,272 

249. Recorder’s Transcript of Jury Trial – Day 17 11/22/21 46 
47 

11,273–11,500 
11.501–11,593 

250. Plaintiffs’ Motion to Modify Joint Pretrial 
Memorandum Re: Punitive Damages on 
Order Shortening Time 

11/22/21 47 11,594–11,608 

251. Defendants’ Opposition to Plaintiffs’ Motion 
to Modify Joint Pretrial Memorandum Re: 
Punitive Damages on Order Shortening 
Time 

11/22/21 47 11,609–11,631 

252. 4th Amended Jury List 11/23/21 47 11,632 

253. Recorder’s Transcript of Jury Trial – Day 18 11/23/21 47 
48 

11,633–11,750 
11,751–11,907 
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Tab Document Date Vol. Pages 

254. Recorder’s Transcript of Jury Trial – Day 19 11/24/21 48 11,908–11,956 

255. Jury Instructions 11/29/21 48 11,957–11,999 

256. Recorder’s Transcript of Jury Trial – Day 20 11/29/21 48 
49 

12,000 
12,001–12,034 

257. Special Verdict Form 11/29/21 49 12,035–12,046 

258. Verdict(s) Submitted to Jury but Returned 
Unsigned 

11/29/21 49 12,047–12,048 

259. Defendants’ Proposed Second Phase Jury 
Instructions 

12/05/21 49 12,049–12,063 

260. Plaintiffs’ Proposed Second Phase Jury 
Instructions and Verdict Form 

12/06/21 49 12,064–12,072 

261. Plaintiffs’ Supplement to Proposed Second 
Phase Jury Instructions  

12/06/21 49 12,072–12,077 

262. Recorder’s Transcript of Jury Trial – Day 21 12/06/21 49 12,078–,12,135 

263. Defendants’ Proposed Second Phase Jury 
Instructions-Supplement 

12/07/21 49 12,136–12,142 

264. Jury Instructions Phase Two 12/07/21 49 12,143–12,149 

265. Special Verdict Form 12/07/21 49 12,150–12,152 

266. Recorder’s Transcript of Jury Trial – Day 22 12/07/21 49 
50 

12,153–12,250 
12,251–12,293 

267. Motion to Seal Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits 

12/15/21 50 12,294–12,302 

268. Motion to Seal Defendants’ Supplement to 
Motion to Seal Certain Confidential Trial 
Exhibits 

12/15/21 50 12,303–12,311 

269. Notice of Entry of Order Granting 
Defendants’ Motion for Leave to File 
Defendants’ Preliminary Motion to Seal 
Attorneys’ Eyes Only Documents Used at 

12/27/21 50 12,312–12,322 
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Tab Document Date Vol. Pages 

Trial Under Seal 

270. Plaintiffs’ Opposition to United’s Motion to 
Seal 

12/29/21 50 12,323–12,341 

271. Defendants’ Motion to Apply the Statutory 
Cap on Punitive Damages 

12/30/21 50 12,342–12,363 

272. Appendix of Exhibits to Defendants’ Motion 
to Apply the Statutory Cap on Punitive 
Damage 

12/30/21 50 
51 

12,364–12,500 
12,501–12,706 

273. Defendants’ Objection to Plaintiffs’ 
Proposed Order Denying Defendants’ 
Motion for Judgment as a Matter of Law 

01/04/22 51 12,707–12,717 

274. Notice of Entry of Order Denying 
Defendants’ Motion for Judgement as a 
Matter of Law 

01/06/22 51 12,718–12,738 

275. Motion to Seal Defendants’ Reply in 
Support of Motion to Seal Certain 
Confidential Trial Exhibits 

01/10/22 51 12,739–12,747 

276. Motion to Seal Defendants’ Second 
Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits 

01/10/22 51 
52 

12,748–12,750 
12,751–12,756 

277. Defendants’ Motion to Seal Courtroom 
During January 12, 2022 Hearing on 
Defendants’ Motion to Seal Certain 
Confidential Trial Exhibits on Order 
Shortening Time 

01/11/22 52 12,757–12,768 

278. Plaintiffs’ Opposition to Defendants’ Motion 
to Seal Courtroom During January 12, 2022 
Hearing 

01/12/22 52 12,769–12,772 

279. Plaintiffs’ Opposition to Defendants’ Motion 
to Apply Statutory Cap on Punitive 
Damages and Plaintiffs’ Cross Motion for 

01/20/22 52 12,773–12,790 
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Tab Document Date Vol. Pages 

Entry of Judgment 

280. Appendix in Support of Plaintiffs’ 
Opposition to Defendants’ Motion to Apply 
Statutory Cap on Punitive Damages and 
Plaintiffs’ Cross Motion for Entry of 
Judgment  

01/20/22 52 12,791–12,968 

281. Notice of Entry of Order Granting Plaintiffs’ 
Proposed Schedule for Submission of Final 
Redactions 

01/31/22 52 12,969–12,979 

282. Notice of Entry of Stipulation and Order 
Regarding Schedule for Submission of 
Redactions 

02/08/22 52 12,980–12,996 

283. Defendants’ Opposition to Plaintiffs’ Cross-
Motion for Entry of Judgment 

02/10/22 52 
53 

12,997–13,000 
13,001–13,004 

284. Defendant’ Reply in Support of Their 
Motion to Apply the Statutory Cap on 
Punitive Damages 

02/10/22 53 13,005–13,028 

285. Notice of Entry of Order Shortening Time 
for Hearing Re: Plaintiffs’ Motion to Unlock 
Certain Admitted Trial Exhibits 

02/14/22 53 13,029–13,046 

286. Defendants’ Response to Plaintiffs’ Motion 
to Unlock Certain Admitted Trial Exhibits 
on Order Shortening Time 

02/15/22 53 13,047–13,053 

287. Plaintiffs’ Reply in Support of Cross Motion 
for Entry of Judgment 

02/15/22 53 13,054–13,062 

288. Defendants’ Index of Trial Exhibit 
Redactions in Dispute 

02/16/22 53 13,063–13,073 

289. Notice of Entry of Stipulation and Order 
Regarding Certain Admitted Trial Exhibits 

02/17/22 53 13,074–13,097 

290. Transcript of Proceedings Re: Motions 
Hearing 

02/17/22 53 13,098–13,160 
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Tab Document Date Vol. Pages 

291. Objection to Plaintiffs’ Proposed Judgment 
and Order Denying Motion to Apply 
Statutory Cap on Punitive Damages  

03/04/22 53 13,161–13,167 

292. Notice of Entry of Judgment 03/09/22 53 13,168–13,178 

293. Notice of Entry of Order Denying 
Defendants’ Motion to Apply Statutory Cap 
on Punitive Damages  

03/09/22 53 13,179–13,197 

294. Health Care Providers’ Verified 
Memorandum of Cost 

03/14/22 53 13,198–13,208 

295. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 1 

03/14/22 53 
54 

13,209–13,250 
13.251–13,464 

296. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 2 

03/14/22 54 
55 

13,465–13,500 
13,501–13,719 

297. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 3 

03/14/22 55 
56 

13,720–13,750 
13,751–13,976 

298. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 4 

03/14/22 56 
57 

13,977–14,000 
14,001–14,186 

299. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 5 

03/14/22 57 
58 

14,187–14,250 
14,251–14,421 

300. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 6 

03/14/22 58 
59 

14,422–14,500 
14,501–14,673 

301. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 7 

03/14/22 59 
60 

14,674–14,750 
14,751–14,920 

302. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 

03/14/22 60 
61 

14,921–15,000 
15,001–15,174 
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Tab Document Date Vol. Pages 

Cost Volume 8 

303. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 9 

03/14/22 61 
62 

15,175–15,250 
15,251–15,373 

304. Defendants’ Motion to Retax Costs 03/21/22 62 15,374–15,388 

305. Health Care Providers’ Motion for 
Attorneys’ Fees 

03/30/22 62 15,389–15,397 

306. Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 1 

03/30/22 62 
63 

15,398–15,500 
15,501–15,619 

307. Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 2 

03/30/22 63 
64 

15,620–15,750 
15,751–15,821 

308. Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 3 

03/30/22 64 
65 

15,822–16,000 
16,001–16,053 

309. Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 4 

03/30/22 65 16,054–16,232 

310. Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 5 

03/30/22 65 
66 

16,233–16,250 
16,251–16,361 

311. Defendants Rule 62(b) Motion for Stay 
Pending Resolution of Post-Trial Motions on 
Order Shortening Time 

04/05/22 66 16,362–16,381 

312. Defendants’ Motion for Remittitur and to 
Alter or Amend the Judgment  

04/06/22 66 16,382–16,399 

313. Defendants’ Renewed Motion for Judgment 
as a Matter of Law 

04/06/22 66 16,400–16,448 

314. Motion for New Trial  04/06/22 66 
67 

16,449–16,500 
16,501–16,677 
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Tab Document Date Vol. Pages 

315. Notice of Appeal 04/06/22 67 16,678–16,694 

316. Case Appeal Statement  04/06/22 67 
68 

16,695–16,750 
16,751–16,825 

317. Plaintiffs’ Opposition to Defendants’ Rule 
62(b) Motion for Stay 

04/07/22 68 16,826–16,831 

318. Reply on “Defendants’ Rule 62(b) Motion for 
Stay Pending Resolution of Post-Trial 
Motions” (on Order Shortening Time) 

04/07/22 68 16,832–16,836 

319. Transcript of Proceedings Re: Motions 
Hearing  

04/07/22 68 16,837–16,855 

320. Opposition to Defendants’ Motion to Retax 
Costs 

04/13/22 68 16,856–16,864 

321. Appendix in Support of Opposition to 
Defendants’ Motion to Retax Costs  

04/13/22 68 
69 

16,865–17,000 
17,001–17,035 

322. Defendants’ Opposition to Plaintiffs’ Motion 
for Attorneys’ Fees 

04/20/22 69 17,036–17,101 

323. Transcript of Proceedings Re: Motions 
Hearing 

04/21/22 69 17,102–17,113 

324. Notice of Posting Supersedeas Bond 04/29/22 69 17,114–17,121 

325. Defendants’ Reply in Support of Motion to 
Retax Costs 

05/04/22 69 17,122–17,150 

326. Health Care Providers’ Reply in Support of 
Motion for Attorneys’ Fees 

05/04/22 69 17,151–17,164 

327. Plaintiffs’ Opposition to Defendants’ Motion 
for Remittitur and to Alter or Amend the 
Judgment 

05/04/22 69 17,165–17,178 

328. Plaintiffs’ Opposition to Defendants’ Motion 
for New Trial  

05/04/22 69 
70 

17,179–17,250 
17,251–17,335 

329. Plaintiffs’ Opposition to Defendants’ 
Renewed Motion for Judgment as a Matter 

05/05/22 70 17,336–17,373 
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Tab Document Date Vol. Pages 

of Law 

330. Reply in Support of Defendants’ Motion for 
Remittitur and to Alter or Amend the 
Judgment 

06/22/22 70 17,374–17,385 

331. Reply in Support of Defendants’ Renewed 
Motion for Judgment as a Matter of Law 

06/22/22 70 17,386–17,411 

332. Reply in Support of Motion for New Trial 06/22/22 70 17,412–17,469 

333. Notice of Supplemental Attorneys Fees 
Incurred After Submission of Health Care 
Providers’ Motion for Attorneys Fees 

06/24/22 70 
71 

17,470–17,500 
17,501–17,578 

334. Defendants’ Response to Improper 
Supplement Entitled “Notice of 
Supplemental Attorney Fees Incurred After 
Submission of Health Care Providers’ 
Motion for Attorneys Fees” 

06/28/22 71 17,579–17,593 

335. Notice of Entry of Order Granting Plaintiffs’ 
Motion to Modify Joint Pretrial 
Memorandum Re: Punitive Damages on 
Order Shortening Time  

06/29/22 71 17,594–17,609 

336. Transcript of Proceedings Re: Motions 
Hearing  

06/29/22 71 17,610–17,681 

337. Order Amending Oral Ruling Granting 
Defendants’ Motion to Retax 

07/01/22 71 17,682–17,688 

338. Notice of Entry of Order Denying 
Defendants’ Motion for Remittitur and to 
Alter or Amend the Judgment 

07/19/22 71 17,689–17,699 

339. Defendants’ Objection to Plaintiffs’ 
Proposed Order Approving Plaintiffs’ 
Motion for Attorneys’ Fees 

07/26/22 71 17,700–17,706 

340. Notice of Entry of Order Approving 
Plaintiffs’ Motion for Attorney’s Fees 

08/02/22 71 17,707–17,725 
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Tab Document Date Vol. Pages 

341. Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion to 
Retax Costs 

08/02/22 71 17,726–17,739 

342. Amended Case Appeal Statement 08/15/22 71 
72 

17,740–17,750 
17,751–17,803 

343. Amended Notice of Appeal 08/15/22 72 17,804–17,934 

344. Reply in Support of Supplemental 
Attorney’s Fees Request 

08/22/22 72 17,935–17,940 

345. Objection to Plaintiffs’ Proposed Orders 
Denying Renewed Motion for Judgment as a 
Matter of Law and Motion for New Trial 

09/13/22 72 17,941–17,950 

346. Recorder’s Transcript of Hearing Re: 
Hearing  

09/22/22 72 17,951–17,972 

347. Limited Objection to “Order Unsealing Trial 
Transcripts and Restoring Public Access to 
Docket” 

10/06/22 72 17,973–17,978 

348. Defendants’ Motion to Redact Portions of 
Trial Transcript 

10/06/22 72 17,979–17,989 

349. Plaintiffs’ Opposition to Defendants’ Motion 
to Redact Portions of Trial Transcript 

10/07/22 72 17,990–17,993 

350. Transcript of Proceedings re Status Check 10/10/22 72 
73 

17,994–18,000 
18,001–18,004 

351. Notice of Entry of Order Approving 
Supplemental Attorney’s Fee Award 

10/12/22 73 18,005–18,015 

352. Notice of Entry of Order Denying 
Defendants’ Motion for New Trial 

10/12/22 73 18,016–18,086 

353. Notice of Entry of Order Denying 
Defendants’ Renewed Motion for Judgment 
as a Matter of Law 

10/12/22 73 18,087–18,114 

354. Notice of Entry of Order Unsealing Trial 
Transcripts and Restoring Public Access to 

10/12/22 73 18,115–18,125 
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Tab Document Date Vol. Pages 

Docket 

355. Notice of Appeal 10/12/22 73 
74 

18,126–18,250 
18,251–18,467 

356. Case Appeal Statement 10/12/22 74 
75 

18,468–18,500 
18,501–18,598 

357. Notice of Entry of Order Denying “Motion to 
Redact Portions of Trial Transcript” 

10/13/22 75 18,599–18,608 

358. Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion to 
Seal Certain Confidential Trial Exhibits 

10/18/22 75 
76 

18,609–18,750 
18,751–18,755 

359. Recorder’s Transcript of Hearing Status 
Check 

10/20/22 76 18,756–18,758 

360. Notice of Entry of Stipulation and Order 
Regarding Expiration of Temporary Stay for 
Sealed Redacted Transcripts 

10/25/22 76 18,759–18,769 

361. Notice of Filing of Writ Petition 11/17/22 76 18,770–18855 

362. Trial Exhibit D5502  76 
77 

18,856–19,000 
19,001–19,143 

491. Appendix of Exhibits in Support of 
Plaintiffs’ Renewed Motion for Order to 
Show Cause Why Defendants Should Not 
Be Held in Contempt and for Sanctions 

03/08/21 145 
146 

35,813–36,062 
36,063–36,085 

492. Transcript Re: Proposed Jury Instructions 11/21/21 146 36,086–36,250 

Filed Under Seal 

Tab Document Date Vol. Pages 

363. Plaintiffs’ Motion to Compel Defendants’ 
List of Witnesses, Production of Documents 
and Answers to Interrogatories on Order 
Shortening Time  

09/28/20 78 19,144–19,156 



36 

364. Plaintiffs’ Reply in Support of Renewed 
Motion for Order to Show Cause Why 
Defendants Should Not Be Held in 
Contempt and for Sanctions 

04/01/21 78 19,157–19,176 

365. Appendix of Exhibits in Support of 
Plaintiffs’ Renewed Motion for Order to 
Show Cause Why Defendants Should Not 
Be Held in Contempt and for Sanctions 

04/01/21 78 19,177–19,388 

366. Plaintiffs’ Response to Defendants Objection 
to the Special Master’s Report and 
Recommendation No. 2 Regarding Plaintiffs’ 
Objection to Notice of Intent to Issue 
Subpoena Duces Tecum to TeamHealth 
Holdings, Inc. and Collect Rx, Inc. Without 
Deposition and Motion for Protective Order 

04/19/21 78 
79 

19,389–19,393 
19,394–19,532 

367. Plaintiffs’ Response to Defendants’ 
Objection to the Special Master’s Report 
and Recommendation No. 3 Regarding 
Defendants’ Motion to Compel Responses to 
Defendants’ Second Set of Request for 
Production on Order Shortening Time 

05/05/21 79 
 

19,533–19,581 
 

368. Appendix to Defendants’ Motion to 
Supplement the Record Supporting 
Objections to Reports and 
Recommendations #2 & #3 on Order 
Shortening Time 

05/21/21 79 
80 
81 

19,582–19,643 
19,644–19,893 
19,894–20,065 

369. Plaintiffs’ Opposition to Defendants’ Motion 
to Supplement the Record Supporting 
Objections to Reports and 
Recommendations #2 and #3 on Order 
Shortening Time  

06/01/21 81 
82 

20,066–20,143 
20,144–20,151 

370. Defendants’ Objection to the Special 
Master’s Report and Recommendation No. 5 
Regarding Defendants’ Motion for 
Protective Order Regarding Confidentiality 

06/01/21 82 20,152–20,211 
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Designations (Filed April 15, 2021) 

371. Plaintiffs’ Response to Defendants’ 
Objection to Report and Recommendation 
#6 Regarding Defendants’ Motion to Compel 
Further Testimony from Deponents 
Instructed Not to Answer Questions 

06/16/21 82 20,212–20,265 

372. United’s Motion to Compel Plaintiffs’ 
Production of Documents About Which 
Plaintiffs’ Witnesses Testified on Order 
Shortening Time 

06/24/21 82 20,266–20,290 

373. Appendix to Defendants’ Motion to Compel 
Plaintiffs’ Production of Documents About 
Which Plaintiffs’ Witnesses Testified on 
Order Shortening Time 

06/24/21 82 
83 
84 

20,291–20,393 
20,394–20,643 
20,644–20,698 

374. Plaintiffs’ Opposition to Defendants’ Motion 
to Compel Plaintiffs’ Production of 
Documents About Which Plaintiffs’ 
Witnesses Testified on Order Shortening 
Time 

07/06/21 84 20,699–20,742 

375. Defendants’ Motion for Leave to File 
Defendants’ Objection to the Special 
Master’s Report and Recommendation No. 9 
Regarding Defendants’ Renewed Motion to 
Compel Further Testimony from Deponents 
Instructed not to Answer Under Seal  

07/15/21 84 20,743–20,750 

376. Plaintiffs’ Response to Defendants’ 
Objection to Special Master Report and 
Recommendation No. 9 Regarding 
Defendants’ Renewed Motion to Compel 
Further Testimony from Deponents 
Instructed not to  Answer Questions 

07/22/21 84 20,751–20,863 

377. Objection to R&R #11 Regarding United’s 
Motion to Compel Documents About Which 
Plaintiffs’ Witnesses Testified 

08/25/21 84 
85 

20,864–20,893 
20,894–20,898 
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378. Plaintiffs’ Motion in Limine to Exclude 
Evidence Subject to the Court’s Discovery 
Orders 

09/21/21 85 20,899–20,916 

379. Appendix of Exhibits in Support of 
Plaintiffs’ Motion in Limine to Exclude 
Evidence Subject to the Court’s Discovery 
Orders 

09/21/21 85 20,917–21,076 

380. Plaintiffs’ Motion in Limine to Exclude 
Evidence, Testimony and/or Argument 
Relating to (1) Increase in Insurance 
Premiums (2) Increase in Costs and (3) 
Decrease in Employee Wages/Benefits 
Arising from Payment of Billed Charges  

09/21/21 85 21,077–21,089 

381. Appendix of Exhibits in Support of 
Plaintiffs’ Motion in Limine to Exclude 
Evidence, Testimony and/or Argument 
Relating to (1) Increase in Insurance 
Premiums (2) Increase in Costs and (3) 
Decrease in Employee Wages/Benefits 
Arising from Payment of Billed Charges  

09/21/21 85 
86 

21,090–21,143 
21,144–21,259 

382. Motion in Limine No. 3 to Allow References 
to Plaintiffs’ Decision Making Process 
Regarding Settling Billing Charges 

09/21/21 86 21,260–21,313 

383. Defendants’ Motion in Limine No. 5 
Regarding Arguments or Evidence that 
Amounts TeamHealth Plaintiffs billed for 
Serves are Reasonable [an Alternative to 
Motion in Limine No. 6] 

09/21/21 86 21,314–21,343 

384. Defendants’ Motion in Limine No. 6 
Regarding Argument or Evidence That 
Amounts Teamhealth Plaintiffs Billed for 
Services are Reasonable  

09/21/21 86 21,344–21,368 

385. Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 1 of 6) 

09/21/21 86 
87 

21,369–21,393 
21,394–21,484 
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386. Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 2 of 6) 

09/21/21 87 21,485–21,614 

387. Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 3 of 6) 

09/21/21 87 
88 

21,615–21,643 
21,644–21,744 

388. Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 4 of 6) 

09/21/21 88 21,745–21,874 

389. Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 5 of 6) 

09/21/21 88 
89 

21,875–21,893 
21,894–22,004 

390. Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 6 of 6) 

09/21/21 89 22,005–22,035 

391. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 1 of 8 

09/21/21 89 
90 

22,036–22,143 
22,144–22,176 

392. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 2 of 8 

09/21/21 90 22,177–22,309 

393. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 3 of 8 

09/22/21 90 
91 

22,310–22,393 
22,394–22,442 

394. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 4 of 8 

09/22/21 91 22,443–22,575 

395. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 5 of 8 

09/22/21 91 22,576–22,609 

396. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 6 of 8 

09/22/21 91 
92 
93 

22,610–22,643 
22,644–22,893 
22,894–23,037 

397. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 7a of 8 

09/22/21 93 
94 

23,038–23,143 
23,144–23,174 

398. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 7b of 8 

09/22/21 94 23,175–23,260 

399. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 8a of 8 

09/22/21 94 
95 

23,261–23,393 
23,394–23,535 

400. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 8b of 8 

09/22/21 95 
96 

23,536–23,643 
23,634–23,801 

401. Defendants’ Motion in Limine No. 11 Paired 09/22/21 96 23,802–23,823 
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with Motion in Limine No. 12 to Authorize 
Defendants to Discuss Plaintiffs’ Conduct 
and deliberations in Negotiating 
Reimbursement 

402. Errata to Defendants’ Motion in Limine No. 
11 

09/22/21 96 23,824–23,859 

403. Defendants’ Motion in Limine No. 12 Paired 
with Motion in Limine No. 11 to Preclude 
Plaintiffs from Discussing Defendants’ 
Approach to Reimbursement 

09/22/21 96 23,860–23,879 

404. Errata to Defendants’ Motion in Limine No. 
12 

09/22/21 96 
97 

23,880–23,893 
23,894–23,897 

405. Appendix to Defendants’ Exhibits to 
Motions in Limine: 1, 9, 15, 18, 19, 22, 24, 
26, 29, 30, 33, 37 (Volume 1) 

09/22/21 97 23,898–24,080 

406. Appendix to Defendants’ Exhibits to 
Motions in Limine: 1, 9, 15, 18, 19, 22, 24, 
26, 29, 30, 33, 37 (Volume 2) 

09/22/21 97 
98 

24,081–24,143 
24,144–24,310 

407. Appendix to Defendants’ Exhibits to 
Motions in Limine: 1, 9, 15, 18, 19, 22, 24, 
26, 29, 30, 33, 37 (Volume 3) 

09/22/21 98 
99 

100 

24,311–24,393 
24,394–24,643 
24,644–24,673 

408. Appendix to Defendants’ Exhibits to 
Motions in Limine: 1, 9, 15, 18, 19, 22, 24, 
26, 29, 30, 33, 37 (Volume 4) 

09/22/21 100 
101 
102 

24,674–24,893 
24,894–25,143 
25,144–25,204 

409. Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 1 of 6 

09/22/21 102 25,205–25,226 

410. Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 2 of 6 

09/22/21 102 25,227–25,364 

411. Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 3 of 6 

09/22/21 102 
103 

25,365–25,393 
25,394–25,494 

412. Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 4 of 6 

09/22/21 103 25,495–25,624 

413. Appendix to Defendants’ Motion in Limine 09/22/21 103 25,625–25,643 
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No. 14 – Volume 5 of 6 104 25,644–25,754 

414. Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 6 of 6 

09/22/21 104 25,755–25,785 

415. Plaintiffs’ Combined Opposition to 
Defendants Motions in Limine 1, 7, 9, 11 & 
13 

09/29/21 104 25,786–25,850 

416. Plaintiffs’ Combined Opposition to 
Defendants’ Motions in Limine No. 2, 8, 10, 
12 & 14 

09/29/21 104 25,851–25,868 

417. Defendants’ Opposition to Plaintiffs’ Motion 
in Limine No. 3: To Exclude Evidence 
Subject to the Court’s Discovery Orders  

09/29/21 104 
105 

25,869–25,893 
25,894–25,901 

418. Appendix to Defendants’ Opposition to 
Plaintiffs’ Motion in Limine No. 3: To 
Exclude Evidence Subject to the Court’s 
Discovery Orders - Volume 1 

09/29/21 105 
106 

25,902–26,143 
26,144–26,216 

419. Appendix to Defendants’ Opposition to 
Plaintiffs’ Motion in Limine No. 3: To 
Exclude Evidence Subject to the Court’s 
Discovery Orders - Volume 2 

09/29/21 106 
107 

26,217–26,393 
26,394–26,497 

420. Plaintiffs’ Opposition to Defendants’ Motion 
for Partial Summary Judgment 

10/05/21 107 26,498–26,605 

421. Defendants’ Reply in Support of Motion for 
Partial Summary Judgment 

10/11/21 107 
108 

26,606–26,643 
26,644–26,663 

422. Plaintiffs’ Motion for Leave to File 
Supplemental Record in Opposition to 
Arguments Raised for the First Time in 
Defendants’ Reply in Support of Motion for 
Partial Summary Judgment 

10/17/21 108 26,664–26,673 

423. Appendix of Exhibits in Support of 
Plaintiffs’ Motion for Leave to File 
Supplemental Record in Opposition to 
Arguments Raised for the First Time in 
Defendants’ Reply in Support of Motion for 

10/17/21 108 
109 

26,674–26,893 
26,894–26,930 
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Partial Summary Judgment 

424. Response to Sur-Reply Arguments in 
Plaintiffs’ Motion for Leave to File 
Supplemental Record in Opposition to 
Arguments Raised for the First Time in 
Defendants’ Reply in Support of Motion for 
Partial Summary Judgment 

10/21/21 109 26,931–26,952 

425. Trial Brief Regarding Evidence and 
Argument Relating to Out-of-State Harms 
to Non-Parties 

10/31/21 109 26,953–26,964 

426. Plaintiffs’ Response to Defendants’ Trial 
Brief Regarding Evidence and Argument 
Relating to Out-of-State Harms to Non-
Parties 

11/08/21 109 26,965–26,997 

427. Excerpts of Recorder’s Transcript of Jury 
Trial – Day 9 

11/09/21 109 26,998–27003 

428. Preliminary Motion to Seal Attorneys’ Eyes 
Documents Used at Trial 

11/11/21 109 27,004–27,055 

429. Appendix of Selected Exhibits to Trial 
Briefs 

11/16/21 109 27,056–27,092 

430. Excerpts of Recorder’s Transcript of Jury 
Trial – Day 13 

11/16/21 109 27,093–27,099 

431. Defendants’ Omnibus Offer of Proof 11/22/21 109 
110 

27,100–27,143 
27,144–27,287 

432. Motion to Seal Certain Confidential Trial 
Exhibits 

12/05/21 110 27,288–27,382 

433. Supplement to Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits 

12/08/21 110 
111 

27,383–27,393 
27,394–27,400 

434. Motion to Seal Certain Confidential Trial 
Exhibits 

12/13/21 111 27,401–27,495 

435. Defendant’s Omnibus Offer of Proof for 
Second Phase of Trial 

12/14/21 111 27,496–27,505 
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436. Appendix of Exhibits to Defendants’ 
Omnibus Offer of Proof for Second Phase of 
Trial – Volume 1 

12/14/21 111 
112 

27,506–27,643 
27,644–27,767 

437. Appendix of Exhibits to Defendants’ 
Omnibus Offer of Proof for Second Phase of 
Trial – Volume 2 

12/14/21 112 
113 

27,768–27,893 
27,894–27,981 

438. Appendix of Exhibits to Defendants’ 
Omnibus Offer of Proof for Second Phase of 
Trial – Volume 3 

12/14/21 113 
114 

27,982–28,143 
28,144–28,188 

439. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 1 of 18 

12/24/21 114 
 

28,189–28,290 

440. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 2 of 18 

12/24/21 114 
115 

28,291–28,393 
28,394–28,484 

441. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 3 of 18 

12/24/21 115 
116 

28,485–28,643 
28,644–28,742 

442. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 4 of 18 

12/24/21 116 
117 

28,743–28,893 
28,894–28,938 

443. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 5 of 18 

12/24/21 117 28,939–29,084 

444. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 6 of 18 

12/24/21 117 
118 

29,085–29,143 
29,144–29,219 

445. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 7 of 18 

12/24/21 118 29,220–29,384 

446. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 8 of 18 

12/24/21 118 
119 

29,385–29,393 
29,394–29,527 
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447. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 9 of 18 

12/24/21 119 
120 

29,528–29,643 
29,644–29,727 

448. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 10 of 18 

12/24/21 120 
121 

29,728–29,893 
29,894–29,907 

449. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 11 of 18 

12/24/21 121 29,908–30,051 

450. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 12 of 18 

12/24/21 121 
122 

30,052–30,143 
30,144–30,297 

451. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 13 of 18 

12/24/21 122 
123 

30,298–30,393 
30,394–30,516 

452. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 14 of 18 

12/24/21 123 
124 

30,517–30,643 
30,644–30,677 

453. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 15 of 18 

12/24/21 124 30,678–30,835 

454. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 16 of 18 

12/24/21 124 
125 

30,836–30,893 
30,894–30,952 

455. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 17 of 18 

12/24/21 125 30,953–31,122 

456. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 18 of 18 

12/24/21 125 
126 

30,123–31,143 
31,144–31,258 

457. Defendants’ Reply in Support of Motion to 
Seal Certain Confidential Trial Exhibits 

01/05/22 126 31,259–31,308 

458. Second Supplemental Appendix of Exhibits 
to Motion to Seal Certain Confidential Trial 

01/05/22 126 31,309–31,393 
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Exhibits 127 31,394–31,500 

459. Transcript of Proceedings Re: Motions 01/12/22 127 31,501–31,596 

460. Transcript of Proceedings Re: Motions 01/20/22 127 
128 

31,597–31,643 
31,644–31,650 

461. Transcript of Proceedings Re: Motions 01/27/22 128 31,651–31,661 

462. Defendants’ Index of Trial Exhibit 
Redactions in Dispute 

02/10/22 128 31,662–31,672 

463. Transcript of Proceedings Re: Motions 
Hearing 

02/10/22 128 31,673–31,793 

464. Transcript of Proceedings Re: Motions 
Hearing 

02/16/22 128 31,794–31,887 

465. Joint Status Report and Table Identifying 
the Redactions to Trial Exhibits That 
Remain in Dispute 

03/04/22 128 
129 

31,888–31,893 
31,894–31,922 

466. Transcript of Proceedings re Hearing 
Regarding Unsealing Record 

10/05/22 129 31,923–31,943 

467. Transcript of Proceedings re Status Check 10/06/22 129 31,944–31,953 

468. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
1) 

10/07/22 129 
130 

31,954–32,143 
32,144–32,207 

469. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
2) 

10/07/22 130 
131 

32,208–32,393 
32,394–32,476 

470. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
3) 

10/07/22 131 
132 

32,477–32,643 
32,644–32,751 

471. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 

10/07/22 132 
133 

32,752–32,893 
32,894–33,016 
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4) 

472. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
5) 

10/07/22 133 
134 

33,017–33,143 
33,144–33,301 

473. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
6) 

10/07/22 134 
135 

33,302–33,393 
33,394–33,529 

474. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
7) 

10/07/22 135 
136 

33,530–33,643 
33,644–33,840 

475. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
8) 

10/07/22 136 
137 

33,841–33,893 
33,894–34,109 

476. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
9) 

10/07/22 137 
138 

34,110–34,143 
34,144–34,377 

477. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
10) 

10/07/22 138 
139 
140 

34,378–34,393 
34,394–34,643 
34,644–34,668 

478. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
11) 

10/07/22 140 
141 

34,669–34,893 
34,894–34,907 

479. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
12) 

10/07/22 141 
142 

34,908–35,143 
35,144–35,162 

480. Appendix B to Order Granting in Part and 10/07/22 142 35,163–35,242 



47 

Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
13) 

481. Exhibits P473_NEW, 4002, 4003, 4005, 
4006, 4166, 4168, 4455, 4457, 4774, and 
5322 to “Appendix B to Order Granting in 
Part and Denying in Part Defendants’ 
Motion to Seal Certain Confidential Trial 
Exhibits” (Tabs 98, 106, 107, 108, 109, 111, 
112, 113, 114, 118, and 119) 

10/07/22 142 35,243–35,247 

482. Transcript of Status Check 10/10/22 142 35,248–35,258 

483. Recorder’s Transcript of Hearing re Hearing  10/13/22 142 35,259–35,263 

484. Trial Exhibit D5499  142 
143 

35,264–35,393 
35,394–35,445 

485. Trial Exhibit D5506  143 35,446 

486. Appendix of Exhibits in Support of Motion 
to Compel Defendants’ List of Witnesses, 
Production of Documents and Answers to 
Interrogatories on Order Shortening Time  

09/28/20 143 35,447–35,634 

487. Defendants’ Motion to Supplement Record 
Supporting Objections to Reports and 
Recommendations #2 & #3 on Order 
Shortening Time 

05/24/21 143 
144 

35,635–35,643 
35,644–35,648 

488. Motion in Limine No. 3 to Allow References 
to Plaintiffs; Decision Making Processes 
Regarding Setting Billed Charges 

09/21/21 144 35,649–35,702 

489. Appendix to Defendants’ Opposition to 
Plaintiffs’ Motion in Limine No. 3: to 
Exclude Evidence Subject to the Court’s 
Discovery Orders (Exhibit 43) 

09/29/21 144 35,703–35,713 

490. Notice of Filing of Expert Report of Bruce 
Deal, Revised on November 14, 2021 

04/18/23 144 35,714–35,812 

  



48 

ALPHABETICAL TABLE OF CONTENTS TO APPENDIX 
 

Tab Document Date Vol. Pages 

209 1st Amended Jury List 11/08/21 34 8343 

219 2nd Amended Jury List 11/15/21 38 9426 

234 3rd Amended Jury List 11/17/21 41 10,249 

252 4th Amended Jury List 11/23/21 47 11,632 

342 Amended Case Appeal Statement 08/15/22 71 
72 

17,740–17,750 
17,751–17,803 

17 Amended Motion to Remand  01/15/20 2 310–348 

343 Amended Notice of Appeal 08/15/22 72 17,804–17,934 

117 Amended Notice of Entry of Order Affirming 
and Adopting Report and Recommendation 
No. 2 Regarding Plaintiffs’ Objection to 
Notice of Intent to Issue Subpoena Duces 
Tecum to TeamHealth Holdings, Inc. and 
Collect Rx, Inc. Without Deposition and 
Motion for Protective Order and Overruling 
Objection  

08/09/21 18 4425–4443 

118 Amended Notice of Entry of Order Affirming 
and Adopting Report and Recommendation 
No. 3 Regarding Defendants’ Second Set of 
Requests for Production on Order Shortening 
Time and Overruling Objection 

08/09/21 18 4444–4464 

158 Amended Transcript of Proceedings Re: 
Motions  

10/19/21 23 
24 

5562–5750 
5751–5784 

159 Amended Transcript of Proceedings Re: 
Motions 

10/20/21 24 5785–5907 

47 Amended Transcript of Proceedings, 
Plaintiff’s Motion to Compel Defendants’ 
Production of Unredacted MultiPlan, Inc. 
Agreement 

07/29/20 7 1664–1683 
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Tab Document Date Vol. Pages 

468 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
1) (Filed Under Seal) 

10/07/22 129 
130 

31,954–32,143 
32,144–32,207 

469 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
2) (Filed Under Seal) 

10/07/22 130 
131 

32,208–32,393 
32,394–32,476 

470 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
3) (Filed Under Seal) 

10/07/22 131 
132 

32,477–32,643 
32,644–32,751 

471 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
4) (Filed Under Seal) 

10/07/22 132 
133 

32,752–32,893 
32,894–33,016 

472 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
5) (Filed Under Seal) 

10/07/22 133 
134 

33,017–33,143 
33,144–33,301 

473 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
6) (Filed Under Seal) 

10/07/22 134 
135 

33,302–33,393 
33,394–33,529 

474 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
7) (Filed Under Seal) 

10/07/22 135 
136 

33,530–33,643 
33,644–33,840 

475 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
8) (Filed Under Seal) 

10/07/22 136 
137 

33,841–33,893 
33,894–34,109 

476 Appendix B to Order Granting in Part and 10/07/22 137 34,110–34,143 
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Tab Document Date Vol. Pages 

Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
9) (Filed Under Seal) 

138 34,144–34,377 

477 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
10) (Filed Under Seal) 

10/07/22 138 
139 
140 

34,378–34,393 
34,394–34,643 
34,644–34,668 

478 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
11) (Filed Under Seal) 

10/07/22 140 
141 

34,669–34,893 
34,894–34,907 

479 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
12) (Filed Under Seal) 

10/07/22 141 
142 

34,908–35,143 
35,144–35,162 

480 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
13) (Filed Under Seal) 

10/07/22 142 35,163–35,242 

321 Appendix in Support of Opposition to 
Defendants’ Motion to Retax Costs  

04/13/22 68 
69 

16,865–17,000 
17,001–17,035 

280 Appendix in Support of Plaintiffs’ Opposition 
to Defendants’ Motion to Apply Statutory 
Cap on Punitive Damages and Plaintiffs’ 
Cross Motion for Entry of Judgment  

01/20/22 52 12,791–12,968 

306 Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 1 

03/30/22 62 
63 

15,398–15,500 
15,501–15,619 

307 Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 2 

03/30/22 63 
64 

15,620–15,750 
15,751–15,821 

308 Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 

03/30/22 64 
65 

15,822–16,000 
16,001–16,053 
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Tab Document Date Vol. Pages 

Volume 3 

309 Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 4 

03/30/22 65 16,054–16,232 

310 Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 5 

03/30/22 65 
66 

16,233–16,250 
16,251–16,361 

295 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 1 

03/14/22 53 
54 

13,209–13,250 
13.251–13,464 

296 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 2 

03/14/22 54 
55 

13,465–13,500 
13,501–13,719 

297 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 3 

03/14/22 55 
56 

13,720–13,750 
13,751–13,976 

298 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 4 

03/14/22 56 
57 

13,977–14,000 
14,001–14,186 

299 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 5 

03/14/22 57 
58 

14,187–14,250 
14,251–14,421 

300 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 6 

03/14/22 58 
59 

14,422–14,500 
14,501–14,673 

301 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 7 

03/14/22 59 
60 

14,674–14,750 
14,751–14,920 

302 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 8 

03/14/22 60 
61 

14,921–15,000 
15,001–15,174 

303 Appendix of Exhibits in Support of Health 03/14/22 61 15,175–15,250 
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Tab Document Date Vol. Pages 

Care Providers’ Verified Memorandum of 
Cost Volume 9 

62 15,251–15,373 

486 Appendix of Exhibits in Support of Motion to 
Compel Defendants’ List of Witnesses, 
Production of Documents and Answers to 
Interrogatories on Order Shortening Time 
(Filed Under Seal)  

09/28/20 143 35,447–35,634 

423 Appendix of Exhibits in Support of 
Plaintiffs’ Motion for Leave to File 
Supplemental Record in Opposition to 
Arguments Raised for the First Time in 
Defendants’ Reply in Support of Motion for 
Partial Summary Judgment (Filed Under 
Seal) 

10/17/21 108 
109 

26,674–26,893 
26,894–26,930 

379 Appendix of Exhibits in Support of 
Plaintiffs’ Motion in Limine to Exclude 
Evidence Subject to the Court’s Discovery 
Orders (Filed Under Seal) 

09/21/21 85 20,917–21,076 

381 Appendix of Exhibits in Support of 
Plaintiffs’ Motion in Limine to Exclude 
Evidence, Testimony and/or Argument 
Relating to (1) Increase in Insurance 
Premiums (2) Increase in Costs and (3) 
Decrease in Employee Wages/Benefits 
Arising from Payment of Billed Charges 
(Filed Under Seal) 

09/21/21 85 
86 

21,090–21,143 
21,144–21,259 

26 Appendix of Exhibits in Support of Plaintiffs’ 
Opposition to Defendants’ Motion to Dismiss 

03/26/20 4 784–908 

491 Appendix of Exhibits in Support of Plaintiffs’ 
Renewed Motion for Order to Show Cause 
Why Defendants Should Not Be Held in 
Contempt and for Sanctions 

03/08/21 145 
146 

35,813–36,062 
36,063–36,085 

365 Appendix of Exhibits in Support of 
Plaintiffs’ Renewed Motion for Order to 

04/01/21 78 19,177–19,388 
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Tab Document Date Vol. Pages 

Show Cause Why Defendants Should Not Be 
Held in Contempt and for Sanctions (Filed 
Under Seal) 

272 Appendix of Exhibits to Defendants’ Motion 
to Apply the Statutory Cap on Punitive 
Damage 

12/30/21 50 
51 

12,364–12,500 
12,501–12,706 

436 Appendix of Exhibits to Defendants’ 
Omnibus Offer of Proof for Second Phase of 
Trial – Volume 1 (Filed Under Seal) 

12/14/21 111 
112 

27,506–27,643 
27,644–27,767 

437 Appendix of Exhibits to Defendants’ 
Omnibus Offer of Proof for Second Phase of 
Trial – Volume 2 (Filed Under Seal) 

12/14/21 112 
113 

27,768–27,893 
27,894–27,981 

438 Appendix of Exhibits to Defendants’ 
Omnibus Offer of Proof for Second Phase of 
Trial – Volume 3 (Filed Under Seal) 

12/14/21 113 
114 

27,982–28,143 
28,144–28,188 

429 Appendix of Selected Exhibits to Trial Briefs 
(Filed Under Seal) 

11/16/21 109 27,056–27,092 

405 Appendix to Defendants’ Exhibits to Motions 
in Limine: 1, 9, 15, 18, 19, 22, 24, 26, 29, 30, 
33, 37 (Volume 1) (Filed Under Seal) 

09/22/21 97 23,898–24,080 

406 Appendix to Defendants’ Exhibits to Motions 
in Limine: 1, 9, 15, 18, 19, 22, 24, 26, 29, 30, 
33, 37 (Volume 2) (Filed Under Seal) 

09/22/21 97 
98 

24,081–24,143 
24,144–24,310 

407 Appendix to Defendants’ Exhibits to Motions 
in Limine: 1, 9, 15, 18, 19, 22, 24, 26, 29, 30, 
33, 37 (Volume 3) (Filed Under Seal) 

09/22/21 98 
99 
100 

24,311–24,393 
24,394–24,643 
24,644–24,673 

408 Appendix to Defendants’ Exhibits to Motions 
in Limine: 1, 9, 15, 18, 19, 22, 24, 26, 29, 30, 
33, 37 (Volume 4) (Filed Under Seal) 

09/22/21 100 
101 
102 

24,674–24,893 
24,894–25,143 
25,144–25,204 

391 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 1 of 8 (Filed 
Under Seal) 

09/21/21 89 
90 

22,036–22,143 
22,144–22,176 
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Tab Document Date Vol. Pages 

392 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 2 of 8 (Filed 
Under Seal) 

09/21/21 90 22,177–22,309 

393 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 3 of 8 (Filed 
Under Seal) 

09/22/21 90 
91 

22,310–22,393 
22,394–22,442 

394 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 4 of 8 (Filed 
Under Seal) 

09/22/21 91 22,443–22,575 

395 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 5 of 8 (Filed 
Under Seal) 

09/22/21 91 22,576–22,609 

396 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 6 of 8 (Filed 
Under Seal) 

09/22/21 91 
92 
93 

22,610–22,643 
22,644–22,893 
22,894–23,037 

397 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 7a of 8 (Filed 
Under Seal) 

09/22/21 93 
94 

23,038–23,143 
23,144–23,174 

398 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 7b of 8 (Filed 
Under Seal) 

09/22/21 94 23,175–23,260 

399 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 8a of 8 (Filed 
Under Seal) 

09/22/21 94 
95 

23,261–23,393 
23,394–23,535 

400 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 8b of 8 (Filed 
Under Seal) 

09/22/21 95 
96 

23,536–23,643 
23,634–23,801 

385 Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 1 of 6) (Filed Under Seal) 

09/21/21 86 
87 

21,369–21,393 
21,394–21,484 

386 Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 2 of 6) (Filed Under Seal) 

09/21/21 87 21,485–21,614 

387 Appendix to Defendants’ Motion in Limine 09/21/21 87 21,615–21,643 
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Tab Document Date Vol. Pages 

No. 13 (Volume 3 of 6) (Filed Under Seal) 88 21,644–21,744 

388 Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 4 of 6) (Filed Under Seal) 

09/21/21 88 21,745–21,874 

389 Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 5 of 6) (Filed Under Seal) 

09/21/21 88 
89 

21,875–21,893 
21,894–22,004 

390 Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 6 of 6) (Filed Under Seal) 

09/21/21 89 22,005–22,035 

409 Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 1 of 6 (Filed Under Seal) 

09/22/21 102 25,205–25,226 

410 Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 2 of 6 (Filed Under Seal) 

09/22/21 102 25,227–25,364 

411 Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 3 of 6 (Filed Under Seal) 

09/22/21 102 
103 

25,365–25,393 
25,394–25,494 

412 Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 4 of 6 (Filed Under Seal) 

09/22/21 103 25,495–25,624 

413 Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 5 of 6 (Filed Under Seal) 

09/22/21 103 
104 

25,625–25,643 
25,644–25,754 

414 Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 6 of 6 (Filed Under Seal) 

09/22/21 104 25,755–25,785 

373 Appendix to Defendants’ Motion to Compel 
Plaintiffs’ Production of Documents About 
Which Plaintiffs’ Witnesses Testified on 
Order Shortening Time (Filed Under Seal) 

06/24/21 82 
83 
84 

20,291–20,393 
20,394–20,643 
20,644–20,698 

70 Appendix to Defendants’ Motion to Compel 
Plaintiffs’ Responses to Defendants’ First 
and Second Requests for Production on Order 
Shortening Time  

01/08/21 12 
13 
14 

2875–3000 
3001–3250 
3251–3397 

368 Appendix to Defendants’ Motion to 
Supplement the Record Supporting 
Objections to Reports and Recommendations 
#2 & #3 on Order Shortening Time (Filed 

05/21/21 79 
80 
81 

19,582–19,643 
19,644–19,893 
19,894–20,065 
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Tab Document Date Vol. Pages 

Under Seal) 

418 Appendix to Defendants’ Opposition to 
Plaintiffs’ Motion in Limine No. 3: To 
Exclude Evidence Subject to the Court’s 
Discovery Orders - Volume 1 (Filed Under 
Seal) 

09/29/21 105 
106 

25,902–26,143 
26,144–26,216 

419 Appendix to Defendants’ Opposition to 
Plaintiffs’ Motion in Limine No. 3: To 
Exclude Evidence Subject to the Court’s 
Discovery Orders - Volume 2 (Filed Under 
Seal) 

09/29/21 106 
107 

26,217–26,393 
26,394–26,497 

489 Appendix to Defendants’ Opposition to 
Plaintiffs’ Motion in Limine No. 3: to 
Exclude Evidence Subject to the Court’s 
Discovery Orders (Exhibit 43) (Filed Under 
Seal) 

09/29/21 144 35,703–35,713 

75 Appendix to Defendants’ Reply in Support of 
Motion to Compel Plaintiffs’ Responses to 
Defendants’ First and Second Requests for 
Production on Order Shortening Time 

01/19/21 14 
15 

3466–3500 
3501–3658 

316 Case Appeal Statement  04/06/22 67 
68 

16,695–16,750 
16,751–16,825 

356 Case Appeal Statement 10/12/22 74 
75 

18,468–18,500 
18,501–18,598 

16 Civil Order to Statistically Close Case 12/10/19 2 309 

1 Complaint (Business Court) 04/15/19 1 1–17 

284 Defendant’ Reply in Support of Their Motion 
to Apply the Statutory Cap on Punitive 
Damages 

02/10/22 53 13,005–13,028 

435 Defendant’s Omnibus Offer of Proof for 
Second Phase of Trial (Filed Under Seal) 

12/14/21 111 27,496–27,505 
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Tab Document Date Vol. Pages 

311 Defendants Rule 62(b) Motion for Stay 
Pending Resolution of Post-Trial Motions on 
Order Shortening Time 

04/05/22 66 16,362–16,381 

42 Defendants’ Answer to Plaintiffs’ First 
Amended Complaint 

07/08/20 7 1541–1590 

150 Defendants’ Answer to Plaintiffs’ Second 
Amended Complaint 

10/08/21 22 5280–5287 

198 Defendants’ Deposition Designations and 
Objections to Plaintiffs’ Deposition Counter-
Designations  

11/03/21 32 7778–7829 

99 Defendants’ Errata to Their Objection to the 
Special Master’s Report and 
Recommendation No. 3 Regarding 
Defendants’ Motion to Compel Responses to  
Defendants’ Second Set of Requests for 
Production 

05/03/21 17 4124–4127 

288 Defendants’ Index of Trial Exhibit 
Redactions in Dispute 

02/16/22 53 13,063–13,073 

462 Defendants’ Index of Trial Exhibit 
Redactions in Dispute (Filed Under Seal) 

02/10/22 128 31,662–31,672 

235 Defendants’ Motion for Judgment as a 
Matter of Law 

11/17/21 41 
42 

10,250 
10,251–10,307 

 

375 Defendants’ Motion for Leave to File 
Defendants’ Objection to the Special 
Master’s Report and Recommendation No. 9 
Regarding Defendants’ Renewed Motion to 
Compel Further Testimony from Deponents 
Instructed not to Answer Under Seal (Filed 
Under Seal) 

07/15/21 84 20,743–20,750 

214 Defendants’ Motion for Leave to File 
Defendants’ Preliminary Motion to Seal 
Attorneys’ Eyes Only Documents Used at 

11/12/21 37 9153–9161 
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Tab Document Date Vol. Pages 

Trial Under Seal 

130 Defendants’ Motion for Partial Summary 
Judgment 

09/21/21 20 4770–4804 

312 Defendants’ Motion for Remittitur and to 
Alter or Amend the Judgment  

04/06/22 66 16,382–16,399 

131 Defendants’ Motion in Limine No. 1: Motion 
to Authorize Defendants to Offer Evidence 
Relating to Plaintiffs’ Agreements with other 
Market Players and Related Negotiations  

09/21/21 20 4805–4829 

134 Defendants’ Motion in Limine No. 10 to 
Exclude Reference of Defendants’ Corporate 
Structure (Alternative Moton to be 
Considered Only if court Denies Defendants’ 
Counterpart Motion in Limine No. 9) 

09/21/21 20 4869–4885 

401 Defendants’ Motion in Limine No. 11 Paired 
with Motion in Limine No. 12 to Authorize 
Defendants to Discuss Plaintiffs’ Conduct 
and deliberations in Negotiating 
Reimbursement (Filed Under Seal) 

09/22/21 96 23,802–23,823 

403 Defendants’ Motion in Limine No. 12 Paired 
with Motion in Limine No. 11 to Preclude 
Plaintiffs from Discussing Defendants’ 
Approach to Reimbursement (Filed Under 
Seal) 

09/22/21 96 23,860–23,879 

135 Defendants’ Motion in Limine No. 13: Motion 
to Authorize Defendants to Offer Evidence 
Relating to Plaintiffs’ Collection Practices for 
Healthcare Claims 

09/21/21 20 4886–4918 

136 Defendants’ Motion in Limine No. 14: Motion 
Offered in the Alternative to MIL No. 13 to 
Preclude Plaintiffs from Contesting 
Defendants’ Defenses Relating to Claims 
that were Subject to Settlement Agreement 

09/21/21 20 4919–4940 
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Tab Document Date Vol. Pages 

Between CollectRX and Data iSight; and 
Defendants’ Adoption of Specific Negotiation 
Thresholds for Reimbursement Claims 
Appealed or Contested by Plaintiffs 

132 Defendants’ Motion in Limine No. 2: Motion 
Offered in the Alternative to MIL No. 1, to 
Preclude Plaintiffs from Offering Evidence 
Relating to Defendants’ Agreements with 
Other Market Players and Related 
Negotiations  

09/21/21 20 4830–4852 

137 Defendants’ Motion in Limine No. 24 to 
Preclude Plaintiffs from Referring to 
Themselves as Healthcare Professionals 

09/21/21 20 4941–4972 

383 Defendants’ Motion in Limine No. 5 
Regarding Arguments or Evidence that 
Amounts TeamHealth Plaintiffs billed for 
Serves are Reasonable [an Alternative to 
Motion in Limine No. 6] (Filed Under Seal) 

09/21/21 86 21,314–21,343 

384 Defendants’ Motion in Limine No. 6 
Regarding Argument or Evidence That 
Amounts Teamhealth Plaintiffs Billed for 
Services are Reasonable (Filed Under Seal)  

09/21/21 86 21,344–21,368 

138 Defendants’ Motion in Limine No. 7 to 
Authorize Defendants to Offer Evidence of 
the Costs of the Services that Plaintiffs 
Provided 

09/22/21 20 
21 

4973–5000 
5001–5030 

139 Defendants’ Motion in Limine No. 8, Offered 
in the Alternative to MIL No. 7, to Preclude 
Plaintiffs from Offering Evidence as to the 
Qualitative Value, Relative Value, Societal 
Value, or Difficulty of the Services they 
Provided 

09/22/21 21 5031–5054 

140 Defendants’ Motion in Limine No. 9 to 
Authorize Defendants to Offer Evidence of 

09/22/21 21 5055–5080 
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Tab Document Date Vol. Pages 

Plaintiffs Organizational, Management, and 
Ownership Structure, Including Flow of 
Funds Between Related Entities, Operating 
Companies, Parent Companies, and 
Subsidiaries  

271 Defendants’ Motion to Apply the Statutory 
Cap on Punitive Damages 

12/30/21 50 12,342–12,363 

71 Defendants’ Motion to Compel Plaintiffs’ 
Responses to Defendants’ First and Second 
Requests for Production on Order Shortening 
Time  

01/11/21 14 3398–3419 

52 Defendants’ Motion to Compel Production of 
Clinical Documents for the At-Issue Claims 
and Defenses and to Compel Plaintiffs to 
Supplement Their NRCP 16.1 Initial 
Disclosures on an Order Shortening Time 

09/21/20 8 
9 

1998–2000 
2001–2183 

23 Defendants’ Motion to Dismiss 03/12/20 3 553–698 

32 Defendants’ Motion to Dismiss Plaintiffs’ 
First Amended Complaint  

05/26/20 5 1027–1172 

348 Defendants’ Motion to Redact Portions of 
Trial Transcript 

10/06/22 72 17,979–17,989 

304 Defendants’ Motion to Retax Costs 03/21/22 62 15,374–15,388 

277 Defendants’ Motion to Seal Courtroom 
During January 12, 2022 Hearing on 
Defendants’ Motion to Seal Certain 
Confidential Trial Exhibits on Order 
Shortening Time 

01/11/22 52 12,757–12,768 

487 Defendants’ Motion to Supplement Record 
Supporting Objections to Reports and 
Recommendations #2 & #3 on Order 
Shortening Time (Filed Under Seal) 

05/24/21 143 
144 

35,635–35,643 
35,644–35,648 

169 Defendants’ Objection to Media Requests 10/28/21 29 7004–7018 
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Tab Document Date Vol. Pages 

339 Defendants’ Objection to Plaintiffs’ Proposed 
Order Approving Plaintiffs’ Motion for 
Attorneys’ Fees 

07/26/22 71 17,700–17,706 

273 Defendants’ Objection to Plaintiffs’ Proposed 
Order Denying Defendants’ Motion for 
Judgment as a Matter of Law 

01/04/22 51 12,707–12,717 

94 Defendants’ Objection to the Special Master’s 
Report and Recommendation No. 2 
Regarding Plaintiffs’ Objection to Notice of 
Intent to Issue Subpoena Duces Tecum to 
TeamHealth Holdings, Inc. and Collect Rx, 
Inc. Without Deposition and Motion for 
Protective Order 

04/12/21 17 4059–4079 

98 Defendants’ Objection to the Special Master’s 
Report and Recommendation No. 3 
Regarding Defendants’ Motion to Compel 
Responses to Defendants’ Second Set of 
Request for Production on Order Shortening 
Time  

04/28/21 17 4109–4123 

370 Defendants’ Objection to the Special 
Master’s Report and Recommendation No. 5 
Regarding Defendants’ Motion for Protective 
Order Regarding Confidentiality 
Designations (Filed April 15, 2021) (Filed 
Under Seal) 

06/01/21 82 20,152–20,211 

61 Defendants’ Objections to Plaintiffs to 
Plaintiffs’ Order Granting Plaintiffs’ Motion 
to Compel Defendants’ List of Witnesses, 
Production of Documents and Answers to 
Interrogatories on Order Shortening Time 

10/26/20 11 2573–2670 

151 Defendants’ Objections to Plaintiffs’ NRCP 
16.1(a)(3) Pretrial Disclosures 

10/08/21 22 5288–5294 

64 Defendants’ Objections to Plaintiffs’ Order 
Denying Defendants’ Motion to Compel 

11/02/20 11 2696–2744 



62 

Tab Document Date Vol. Pages 

Production of Clinical Documents for the At-
Issue Claims and Defenses and to Compel 
Plaintiffs’ to Supplement Their NRCP 16.1 
Initial Disclosures on an Order Shortening 
Time 

60 Defendants’ Objections to Plaintiffs’ Order 
Granting Plaintiffs’ Motion to Compel 
Defendants’ List of Witnesses, Production of 
Documents and Answers to Interrogatories 
on Order Shortening Time 

10/23/20 10 
11 

2482–2500 
2501–2572 

199 Defendants’ Objections to Plaintiffs’ 
Proposed Order Granting in Part and 
Denying in Part Plaintiffs’ Motion in Limine 
to Exclude Evidence Subject to the Court’s 
Discovery Orders 

11/03/21 32 7830–7852 

100 Defendants’ Objections to Plaintiffs’ 
Proposed Order Granting Plaintiffs’ Renewed 
Motion for Order to Show Cause Why 
Defendants Should Not Be Held in Contempt 
and for Sanctions 

05/05/21 17 4128–4154 

108 Defendants’ Objections to Special Master 
Report and Recommendation No. 7 
Regarding Defendants’ Motion to Compel 
Responses to Defendants’ Amended Third 
Set of Requests for Production of Documents 

06/17/21 17 4227–4239 

431 Defendants’ Omnibus Offer of Proof (Filed 
Under Seal) 

11/22/21 109 
110 

27,100–27,143 
27,144–27,287 

14 Defendants’ Opposition to Fremont 
Emergency Services (MANDAVIA), Ltd.’s 
Motion to Remand  

06/21/19 1 
2 

139–250 
251–275 

18 Defendants’ Opposition to Plaintiffs’ 
Amended Motion to Remand  

01/29/20 2 349–485 

283 Defendants’ Opposition to Plaintiffs’ Cross- 02/10/22 52 12,997–13,000 



63 

Tab Document Date Vol. Pages 

Motion for Entry of Judgment 53 13,001–13,004 

322 Defendants’ Opposition to Plaintiffs’ Motion 
for Attorneys’ Fees 

04/20/22 69 17,036–17,101 

155 Defendants’ Opposition to Plaintiffs’ Motion 
for Leave to File Supplemental Record in 
Opposition to Arguments Raised for the First 
Time in Defendants’ Reply in Support of 
Motion for Partial Summary Judgment 

10/18/21 22 5323–5333 

141 Defendants’ Opposition to Plaintiffs’ Motion 
in Limine No. 1: to Exclude Evidence, 
Testimony and/or Argument Relating to (1) 
Increase in Insurance Premiums (2) Increase 
in Costs and (3) Decrease in Employee 
Wages/Benefits Arising from Payment of 
Billed Charges  

09/29/21 21 5081–5103 

417 Defendants’ Opposition to Plaintiffs’ Motion 
in Limine No. 3: To Exclude Evidence 
Subject to the Court’s Discovery Orders 
(Filed Under Seal) 

09/29/21 104 
105 

25,869–25,893 
25,894–25,901 

50 Defendants’ Opposition to Plaintiffs’ Motion 
to Compel Defendants’ Production of Claims 
File for At-Issue Claims, Or, in The 
Alternative, Motion in Limine on Order 
Shortening Time  

09/04/20 8 1846–1932 

56 Defendants’ Opposition to Plaintiffs’ Motion 
to Compel Defendants’ List of Witnesses, 
Production of Documents, and Answers to 
Interrogatories on Order Shortening Time 

10/06/20 10 2293–2336 

251 Defendants’ Opposition to Plaintiffs’ Motion 
to Modify Joint Pretrial Memorandum Re: 
Punitive Damages on Order Shortening Time 

11/22/21 47 11,609–11,631 

89 Defendants’ Opposition to Plaintiffs’ 
Renewed Motion for Order to Show Cause 

03/22/21 16 3916–3966 



64 

Tab Document Date Vol. Pages 

Why Defendants Should Not be Held in 
Contempt and for Sanctions 

220 Defendants’ Proposed Jury Instructions 
(Contested) 

11/15/21 38 9427–9470 

259 Defendants’ Proposed Second Phase Jury 
Instructions 

12/05/21 49 12,049–12,063 

263 Defendants’ Proposed Second Phase Jury 
Instructions-Supplement 

12/07/21 49 12,136–12,142 

313 Defendants’ Renewed Motion for Judgment 
as a Matter of Law 

04/06/22 66 16,400–16,448 

421 Defendants’ Reply in Support of Motion for 
Partial Summary Judgment (Filed Under 
Seal) 

10/11/21 107 
108 

26,606–26,643 
26,644–26,663 

74 Defendants’ Reply in Support of Motion to 
Compel Plaintiffs’ Responses to Defendants’ 
First and Second Requests for Production on 
Order Shortening Time 

01/19/21 14 3449–3465 

28 Defendants’ Reply in Support of Motion to 
Dismiss 

05/07/20 4 919–948 

36 Defendants’ Reply in Support of Motion to 
Dismiss Plaintiffs’ First Amended Complaint 

06/03/20 6 1310–1339 

325 Defendants’ Reply in Support of Motion to 
Retax Costs 

05/04/22 69 17,122–17,150 

457 Defendants’ Reply in Support of Motion to 
Seal Certain Confidential Trial Exhibits 
(Filed Under Seal) 

01/05/22 126 31,259–31,308 

37 Defendants’ Reply in Support of Their 
Supplemental Brief in Support of Their 
Motions to Dismiss Plaintiff’s First Amended 
Complaint  

06/03/20 6 1340–1349 

334 Defendants’ Response to Improper 
Supplement Entitled “Notice of 

06/28/22 71 17,579–17,593 



65 

Tab Document Date Vol. Pages 

Supplemental Attorney Fees Incurred After 
Submission of Health Care Providers’ Motion 
for Attorneys Fees” 

286 Defendants’ Response to Plaintiffs’ Motion to 
Unlock Certain Admitted Trial Exhibits on 
Order Shortening Time 

02/15/22 53 13,047–13,053 

225 Defendants’ Response to TeamHealth 
Plaintiffs’ Trial Brief Regarding Defendants’ 
Prompt Pay Act Jury Instruction Re: Failure 
to Exhaust Administrative Remedies  

11/16/21 40 9799–9806 

12 Defendants’ Statement of Removal 05/30/19 1 123–126 

33 Defendants’ Supplemental Brief in Support 
of Their Motion to Dismiss Plaintiffs’ First 
Amended Complaint Addressing Plaintiffs’ 
Eighth Claim for Relief 

05/26/20 5 1173–1187 

247 Defendants’ Supplemental Proposed Jury 
Instruction  

11/21/21 46 11,262–11,266 

240 Defendants’ Supplemental Proposed Jury 
Instructions (Contested)  

11/19/21 44 10,947–10,952 

48 Errata 08/04/20 7 1684 

241 Errata 11/19/21 44 10,953 

402 Errata to Defendants’ Motion in Limine No. 
11 (Filed Under Seal) 

09/22/21 96 23,824–23,859 

404 Errata to Defendants’ Motion in Limine No. 
12 (Filed Under Seal) 

09/22/21 96 
97 

23,880–23,893 
23,894–23,897 

54 Errata to Plaintiffs’ Motion to Compel 
Defendants’ List of Witnesses Production of 
Documents and Answers to Interrogatories 

09/28/20 9 2196–2223 

85 Errata to Plaintiffs’ Renewed Motion for 
Order to Show Cause Why Defendants 
Should Not Be Held in Contempt and for 

03/12/21 16 3884–3886 



66 

Tab Document Date Vol. Pages 

Sanctions  

238 Errata to Source on Defense Contested Jury 
Instructions 

11/18/21 43 10,618–10,623 

430 Excerpts of Recorder’s Transcript of Jury 
Trial – Day 13 (Filed Under Seal) 

11/16/21 109 27,093–27,099 

427 Excerpts of Recorder’s Transcript of Jury 
Trial – Day 9 (Filed Under Seal) 

11/09/21 109 26,998–27003 

481 Exhibits P473_NEW, 4002, 4003, 4005, 
4006, 4166, 4168, 4455, 4457, 4774, and 
5322 to “Appendix B to Order Granting in 
Part and Denying in Part Defendants’ 
Motion to Seal Certain Confidential Trial 
Exhibits” (Tabs 98, 106, 107, 108, 109, 111, 
112, 113, 114, 118, and 119) (Filed Under 
Seal) 

10/07/22 142 35,243–35,247 

30 First Amended Complaint 05/15/20 4 
5 

973–1000 
1001–1021 

13 Freemont Emergency Services 
(MANDAVIA), Ltd’s Response to Statement 
of Removal 

05/31/19 1 127–138 

226 General Defense Verdict 11/16/21 40 9807–9809 

305 Health Care Providers’ Motion for Attorneys’ 
Fees 

03/30/22 62 15,389–15,397 

326 Health Care Providers’ Reply in Support of 
Motion for Attorneys’ Fees 

05/04/22 69 17,151–17,164 

294 Health Care Providers’ Verified 
Memorandum of Cost 

03/14/22 53 13,198–13,208 

44 Joint Case Conference Report 07/17/20 7 1606–1627 

164 Joint Pretrial Memorandum Pursuant to 
EDRC 2.67 

10/27/21 26 
27 

6486–6500 
6501–6567 

465 Joint Status Report and Table Identifying 03/04/22 128 31,888–31,893 



67 

Tab Document Date Vol. Pages 

the Redactions to Trial Exhibits That 
Remain in Dispute (Filed Under Seal) 

129 31,894–31,922 

221 Jointly Submitted Jury Instructions 11/15/21 38 9471–9495 

255 Jury Instructions 11/29/21 48 11,957–11,999 

264 Jury Instructions Phase Two 12/07/21 49 12,143–12,149 

347 Limited Objection to “Order Unsealing Trial 
Transcripts and Restoring Public Access to 
Docket” 

10/06/22 72 17,973–17,978 

156 Media Request and Order Allowing Camera 
Access to Court Proceedings (Legal 
Newsline) 

10/18/21 22 5334–5338 

167 Media Request and Order Allowing Camera 
Access to Court Proceedings (Dolcefino 
Communications, LLC) 

10/28/21 28 
28 

6992–6997 

168 Media Request and Order Allowing Camera 
Access to Court Proceedings (Dolcefino 
Communications, LLC) 

10/28/21 28 
29 

6998–7000 
7001–7003 

314 Motion for New Trial  04/06/22 66 
67 

16,449–16,500 
16,501–16,677 

119 Motion for Order to Show Cause Why 
Plaintiffs Should Not Be Held in Contempt 
and Sanctioned for Violating Protective 
Order 

08/10/21 18 4465–4486 

79 Motion for Reconsideration of Order Denying 
Defendants’ Motion to Compel Plaintiffs 
Responses to Defendants’ First and Second 
Requests for Production 

02/18/21 15 
16 

3714–3750 
3751–3756 

488 Motion in Limine No. 3 to Allow References 
to Plaintiffs; Decision Making Processes 
Regarding Setting Billed Charges (Filed 
Under Seal) 

09/21/21 144 35,649–35,702 



68 

Tab Document Date Vol. Pages 

382 Motion in Limine No. 3 to Allow References 
to Plaintiffs’ Decision Making Process 
Regarding Settling Billing Charges (Filed 
Under Seal) 

09/21/21 86 21,260–21,313 

133 Motion in Limine No. 4 to Preclude 
References to Defendants’ Decision Making 
Process and Reasonableness of billed 
Charges if Motion in Limine No. 3 is Denied 

09/21/21 20 4853–4868 

11 Motion to Remand 05/24/19 1 101–122 

432 Motion to Seal Certain Confidential Trial 
Exhibits (Filed Under Seal) 

12/05/21 110 27,288–27,382 

434 Motion to Seal Certain Confidential Trial 
Exhibits (Filed Under Seal) 

12/13/21 111 27,401–27,495 

267 Motion to Seal Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits 

12/15/21 50 12,294–12,302 

275 Motion to Seal Defendants’ Reply in Support 
of Motion to Seal Certain Confidential Trial 
Exhibits 

01/10/22 51 12,739–12,747 

276 Motion to Seal Defendants’ Second 
Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits 

01/10/22 51 
52 

12,748–12,750 
12,751–12,756 

268 Motion to Seal Defendants’ Supplement to 
Motion to Seal Certain Confidential Trial 
Exhibits 

12/15/21 50 12,303–12,311 

315 Notice of Appeal 04/06/22 67 16,678–16,694 

355 Notice of Appeal 10/12/22 73 
74 

18,126–18,250 
18,251–18,467 

292 Notice of Entry of Judgment 03/09/22 53 13,168–13,178 

115 Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 2 

08/09/21 18 4403–4413 



69 

Tab Document Date Vol. Pages 

Regarding Plaintiffs’ Objection to Notice of 
Intent to Issue Subpoena Duces Tecum to 
TeamHealth Holdings, Inc. and Collect Rx, 
Inc. Without Deposition and Motion for 
Protective Order and Overruling Objection 

116 Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 3 
Regarding Defendants’ Motion to Compel 
Responses to Defendants’ Second Set of 
Requests for Production on Order Shortening 
Time and Overruling Objection  

08/09/21 18 4414–4424 

127 Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 6 
Regarding Defendants’ Motion to Compel 
Further Testimony from Deponents 
Instructed Not to Answer Questions and 
Overruling Objection 

09/16/21 19 4709–4726 

128 Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 7 
Regarding Defendants’ Motion to Compel 
Responses to Defendants’ Amended Third 
Set of Request for Production of Documents 
and Overruling Objection 

09/16/21 19 4727–4747 

129 Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 9 
Regarding Defendants’ Renewed Motion to 
Compel Further Testimony from Deponents 
Instructed No to Answer and Overruling 
Objection 

09/16/21 19 
20 

4748–4750 
4751–4769 

200 Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 
11 Regarding Defendants’ Motion to Compel 
Plaintiffs’ Production of Documents About 
Which Plaintiffs’ Witnesses Testified  

11/03/21 32 7853–7874 



70 

Tab Document Date Vol. Pages 

340 Notice of Entry of Order Approving Plaintiffs’ 
Motion for Attorney’s Fees 

08/02/22 71 17,707–17,725 

351 Notice of Entry of Order Approving 
Supplemental Attorney’s Fee Award 

10/12/22 73 18,005–18,015 

357 Notice of Entry of Order Denying “Motion to 
Redact Portions of Trial Transcript” 

10/13/22 75 18,599–18,608 

40 Notice of Entry of Order Denying 
Defendants’ (1) Motion to Dismiss First 
Amended Complaint; and (2) Supplemental 
Brief in Support of Their Motion to Dismiss 
Plaintiffs’ First Amended Complaint 
Addressing Plaintiffs’ Eighth Claim for Relief 

06/24/20 6 
7 

1472–1500 
1501–1516 

274 Notice of Entry of Order Denying 
Defendants’ Motion for Judgement as a 
Matter of Law 

01/06/22 51 12,718–12,738 

352 Notice of Entry of Order Denying 
Defendants’ Motion for New Trial 

10/12/22 73 18,016–18,086 

154 Notice of Entry of Order Denying 
Defendants’ Motion for Order to Show Cause 
Why Plaintiffs Should not be Held in 
Contempt for Violating Protective Order 

10/14/21 22 5309–5322 

161 Notice of Entry of Order Denying 
Defendants’ Motion for Partial Summary 
Judgment 

10/25/21 25 6116–6126 

338 Notice of Entry of Order Denying 
Defendants’ Motion for Remittitur and to 
Alter or Amend the Judgment 

07/19/22 71 17,689–17,699 

171 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 1 Motion 
to Authorize Defendants to Offer Evidence 
Relating to Plaintiffs’ Agreements with 
Other Market Players and Related 
Negotiations 

11/01/21 29 

 

7040–7051 



71 

Tab Document Date Vol. Pages 

172 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 2: Motion 
Offered in the Alternative to MIL No. 1, to 
Preclude Plaintiffs from Offering Evidence 
Relating to Defendants’ Agreements with 
Other Market Players and Related 
Negotiations  

11/01/21 29 7052–7063 

173 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 3 to Allow 
Reference to Plaintiffs’ Decision Making 
Processes Regarding Setting Billed Charges  

11/01/21 29 7064–7075 

174 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 4 to 
Preclude References to Defendants’ Decision 
Making Processes and Reasonableness of 
Billed Charges if Motion in Limine No. 3 is 
Denied 

11/01/21 29 7076–7087 

175 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 12, Paired 
with Motion in Limine No. 11, to Preclude 
Plaintiffs from Discussing Defendants’ 
Approach to Reimbursement 

11/01/21 29 7088–7099 

176 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 5 
Regarding Argument or Evidence that 
Amounts TeamHealth Plaintiffs Billed for 
Services are Reasonable [An Alternative 
Motion to Motion in Limine No. 6] 

11/01/21 29 7100–7111 

177 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 7 to 
Authorize Defendants to Offer Evidence of 
the Costs of the Services that Plaintiffs 
Provided 

11/01/21 29 7112–7123 

178 Notice of Entry of Order Denying 11/01/21 29 7124–7135 



72 

Tab Document Date Vol. Pages 

Defendants’ Motion in Limine No. 8, Offered 
in the Alternative to MIL No. 7, to Preclude 
Plaintiffs from Offering Evidence as to the 
Qualitative Value, Relative Value, Societal 
Value, or Difficulty of the Services they 
Provided  

179 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 10 to 
Exclude Evidence of Defendants’ Corporate 
Structure (Alternative Motion to be 
Considered Only if Court Denies Defendants’ 
Counterpart Motion in Limine No. 9) 

11/01/21 29 7136–7147 

180 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 11, Paired 
with Motion in Limine No. 12, to Authorize 
Defendants to Discuss Plaintiffs’ Conduct 
and Deliberations in Negotiating 
Reimbursement  

11/01/21 29 7148–7159 

181 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 13 Motion 
to Authorize Defendants to Offer Evidence 
Relating to Plaintiffs’ Collection Practices for 
Healthcare Claims 

11/01/21 29 7160–7171 

182 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 14: Motion 
Offered in the Alternative MIL No. 13 to 
Preclude Plaintiffs from Contesting 
Defendants’ Defenses Relating to Claims 
that were Subject to a Settlement Agreement 
Between CollectRx and Data iSight; and 
Defendants’ Adoption of Specific Negotiation 
Thresholds for Reimbursement Claims 
Appealed or Contested by Plaintiffs  

11/01/21 29 7172–7183 

183 Notice of Entry of Order Denying 11/01/21 29 7184–7195 



73 

Tab Document Date Vol. Pages 

Defendants’ Motion in Limine No. 15 to 
Preclude Reference and Testimony 
Regarding the TeamHealth Plaintiffs Policy 
not to Balance Bill 

184 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 18 to 
Preclude Testimony of Plaintiffs’ Non-
Retained Expert Joseph Crane, M.D. 

11/01/21 29 7196–7207 

185 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 20 to 
Exclude Defendants’ Lobbying Efforts  

11/01/21 29 7208–7219 

186 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 24 to 
Preclude Plaintiffs from Referring to 
Themselves as Healthcare Professionals 

11/01/21 29 7220–7231 

187 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 27 to 
Preclude Evidence of Complaints Regarding 
Defendants’ Out-Of-Network Rates or 
Payments 

11/01/21 29 7232–7243 

188 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 29 to 
Preclude Evidence Only Relating to 
Defendants’ Evaluation and Development of 
a Company that Would Offer a Service 
Similar to Multiplan and Data iSight 

11/01/21 29 
30 

7244–7250 
7251–7255 

189 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 32 to 
Exclude Evidence or Argument Relating to 
Materials, Events, or Conduct that Occurred 
on or After January 1, 2020 

11/01/21 30 7256–7267 

191 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 38 to 
Exclude Evidence or Argument Relating to 

11/01/21 30 7280–7291 



74 

Tab Document Date Vol. Pages 

Defendants’ use of MultiPlan and the Data 
iSight Service, Including Any Alleged 
Conspiracy or Fraud Relating to the use of 
Those Services 

190 Notice of Entry of Order Denying 
Defendants’ Motion in Limine to Preclude 
Certain Expert Testimony and Fact Witness 
Testimony by Plaintiffs’ Non-Retained 
Expert Robert Frantz, M.D. 

11/01/21 30 7268–7279 

293 Notice of Entry of Order Denying 
Defendants’ Motion to Apply Statutory Cap 
on Punitive Damages  

03/09/22 53 13,179–13,197 

62 Notice of Entry of Order Denying 
Defendants’ Motion to Compel Production of 
Clinical Documents for the At-Issue Claims 
and Defenses and to Compel Plaintiff to 
Supplement Their NRCP 16.1 Initial 
Disclosures on Order Shortening Time  

10/27/20 11 2671–2683 

78 Notice of Entry of Order Denying 
Defendants’ Motion to Compel Responses to 
Defendants’ First and Second Requests for 
Production on Order Shortening Time  

02/04/21 15 3703–3713 

193 Notice of Entry of Order Denying 
Defendants’ Motion to Strike Supplement 
Report of David Leathers  

11/01/21 30 7355–7366 

353 Notice of Entry of Order Denying 
Defendants’ Renewed Motion for Judgment 
as a Matter of Law 

10/12/22 73 18,087–18,114 

97 Notice of Entry of Order Denying Motion for 
Reconsideration of Court’s Order Denying 
Defendants’ Motion to Compel Responses to 
Defendants’ First and Second Requests for 
Production 

04/26/21 17 4096–4108 



75 

Tab Document Date Vol. Pages 

77 Notice of Entry of Order Granting 
Defendants’ Motion for Appointment of 
Special Master 

02/02/21 15 3693–3702 

269 Notice of Entry of Order Granting 
Defendants’ Motion for Leave to File 
Defendants’ Preliminary Motion to Seal 
Attorneys’ Eyes Only Documents Used at 
Trial Under Seal 

12/27/21 50 12,312–12,322 

202 Notice of Entry of Order Granting 
Defendants’ Motion in Limine No. 17 

11/04/21 33 8092–8103 

203 Notice of Entry of Order Granting 
Defendants’ Motion in Limine No. 25 

11/04/21 33 8104–8115 

204 Notice of Entry of Order Granting 
Defendants’ Motion in Limine No. 37  

11/04/21 33 8116–8127 

205 Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion in 
Limine No. 9 

11/04/21 33 8128–8140 

206 Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion in 
Limine No. 21  

11/04/21 33 8141–8153 

207 Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion in 
Limine No. 22 

11/04/21 33 8154–8165 

341 Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion to 
Retax Costs 

08/02/22 71 17,726–17,739 

358 Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion to 
Seal Certain Confidential Trial Exhibits 

10/18/22 75 
76 

18,609–18,750 
18,751–18,755 

215 Notice of Entry of Order Granting in Part 
and Denying in Part Plaintiffs’ Motion in 
Limine to Exclude Evidence Subject to the 

11/12/21 37 9162–9173 



76 

Tab Document Date Vol. Pages 

Court’s Discovery Orders 

147 Notice of Entry of Order Granting Plaintiffs’ 
Motion for Leave to File Second Amended 
Complaint on Order Shortening Time  

10/07/21 21 5235–5245 

242 Notice of Entry of Order Granting Plaintiffs’ 
Motion for Leave to File Supplemental 
Record in Opposition to Arguments Raised 
for the First Time in Defendants’ Reply in 
Support of Motion for Partial Summary 
Judgment 

11/19/21 44 10,954–10,963 

192 Notice of Entry of Order Granting Plaintiffs’ 
Motion in Limine to Exclude Evidence, 
Testimony And-Or Argument Regarding the 
Fact that Plaintiff have Dismissed Certain 
Claims 

11/01/21 30 7292–7354 

63 Notice of Entry of Order Granting Plaintiffs’ 
Motion to Compel Defendants’ List of 
Witnesses, Production of Documents and 
Answers to Interrogatories on Order 
Shortening Time 

10/27/20 11 2684–2695 

335 Notice of Entry of Order Granting Plaintiffs’ 
Motion to Modify Joint Pretrial 
Memorandum Re: Punitive Damages on 
Order Shortening Time  

06/29/22 71 17,594–17,609 

281 Notice of Entry of Order Granting Plaintiffs’ 
Proposed Schedule for Submission of Final 
Redactions 

01/31/22 52 12,969–12,979 

114 Notice of Entry of Order Granting Plaintiffs’ 
Renewed Motion for Order to Show Cause 
Why Defendants Should Not Be Held in 
Contempt and for Sanctions 

08/03/21 18 4383–4402 

53 Notice of Entry of Order Granting, in Part 
Plaintiffs’ Motion to Compel Defendants’ 

09/28/20 9 2184–2195 



77 

Tab Document Date Vol. Pages 

Production of Claims for At-Issue Claims, Or, 
in The Alternative, Motion in Limine 

102 Notice of Entry of Order of Report and 
Recommendation #6 Regarding Defendants’ 
Motion to Compel Further Testimony from 
Deponents Instructed Not to Answer 
Question  

05/26/21 17 4157–4165 

22 Notice of Entry of Order Re: Remand 02/27/20 3 543–552 

142 Notice of Entry of Order Regarding 
Defendants’ Objection to Special Master’s 
Report and Recommendation No. 11 
Regarding Defendants’ Motion to Compel 
Plaintiffs’ Production of Documents about 
which Plaintiffs’ Witnesses Testified on 
Order Shortening Time  

09/29/21 21 5104–5114 

66 Notice of Entry of Order Setting Defendants’ 
Production & Response Schedule Re: Order 
Granting Plaintiffs’ Motion to Compel 
Defendants’ List of Witnesses, Production of 
Documents and Answers to Interrogatories 
on Order Shortening Time  

11/09/20 12 2775–2785 

285 Notice of Entry of Order Shortening Time for 
Hearing Re: Plaintiffs’ Motion to Unlock 
Certain Admitted Trial Exhibits 

02/14/22 53 13,029–13,046 

354 Notice of Entry of Order Unsealing Trial 
Transcripts and Restoring Public Access to 
Docket 

10/12/22 73 18,115–18,125 

86 Notice of Entry of Report and 
Recommendation #1 

03/16/21 16 3887–3894 

120 Notice of Entry of Report and 
Recommendation #11 Regarding Defendants’ 
Motion to Compel Plaintiffs’ Production of 
Documents About Which Plaintiffs’ 

08/11/21 18 4487–4497 



78 

Tab Document Date Vol. Pages 

Witnesses Testified  

91 Notice of Entry of Report and 
Recommendation #2 Regarding Plaintiffs’ 
Objection to Notice of Intent to Issue 
Subpoena Duces Tecum to TeamHealth 
Holdings, Inc. and Collect Rx, Inc. Without 
Deposition and Motion for Protective Order 

03/29/21 16 3971–3980 

95 Notice of Entry of Report and 
Recommendation #3 Regarding Defendants’ 
Motion to Compel Responses to Defendants’ 
Second Set of Requests for Production on 
Order Shortening Time  

04/15/21 17 4080–4091 

104 Notice of Entry of Report and 
Recommendation #7 Regarding Defendants’ 
Motion to Compel Plaintiffs’ Responses to 
Defendants’ Amended Third Set of Requests 
for Production of Documents 

06/03/21 17 4173–4184 

41 Notice of Entry of Stipulated Confidentiality 
and Protective Order 

06/24/20 7 1517–1540 

69 Notice of Entry of Stipulated Electronically 
Stored Information Protocol Order 

01/08/21 12 2860–2874 

289 Notice of Entry of Stipulation and Order 
Regarding Certain Admitted Trial Exhibits 

02/17/22 53 13,074–13,097 

360 Notice of Entry of Stipulation and Order 
Regarding Expiration of Temporary Stay for 
Sealed Redacted Transcripts 

10/25/22 76 18,759–18,769 

282 Notice of Entry of Stipulation and Order 
Regarding Schedule for Submission of 
Redactions 

02/08/22 52 12,980–12,996 

111 Notice of Entry Report and 
Recommendations #9 Regarding Pending 
Motions 

07/01/21 18 4313–4325 
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Tab Document Date Vol. Pages 

490 Notice of Filing of Expert Report of Bruce 
Deal, Revised on November 14, 2021 (Filed 
Under Seal) 

04/18/23 144 35,714–35,812 

361 Notice of Filing of Writ Petition 11/17/22 76 18,770–18855 

24 Notice of Intent to Take Default as to: (1) 
Defendant UnitedHealth Group, Inc. on All 
Claims; and (2) All Defendants on the First 
Amended Complaint’s Eighth Claim for 
Relief 

03/13/20 3 
4 

699–750 
751 

324 Notice of Posting Supersedeas Bond 04/29/22 69 17,114–17,121 

10 Notice of Removal to Federal Court 05/14/19 1 42–100 

333 Notice of Supplemental Attorneys Fees 
Incurred After Submission of Health Care 
Providers’ Motion for Attorneys Fees 

06/24/22 70 
71 

17,470–17,500 
17,501–17,578 

291 Objection to Plaintiffs’ Proposed Judgment 
and Order Denying Motion to Apply 
Statutory Cap on Punitive Damages  

03/04/22 53 13,161–13,167 

345 Objection to Plaintiffs’ Proposed Orders 
Denying Renewed Motion for Judgment as a 
Matter of Law and Motion for New Trial 

09/13/22 72 17,941–17,950 

377 Objection to R&R #11 Regarding United’s 
(Filed Under Seal)Motion to Compel 
Documents About Which Plaintiffs’ 
Witnesses Testified (Filed Under Seal) 

08/25/21 84 
85 

20,864–20,893 
20,894–20,898 

320 Opposition to Defendants’ Motion to Retax 
Costs 

04/13/22 68 16,856–16,864 

153 Opposition to Plaintiffs’ Motion in Limine to 
Exclude Evidence, Testimony and/or 
Argument Regarding the Fact that Plaintiffs 
have Dismissed Certain Claims and Parties 
on Order Shortening Time  

10/12/21 22 5301–5308 
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Tab Document Date Vol. Pages 

20 Order 02/20/20 3 519–524 

21 Order 02/24/20 3 525–542 

337 Order Amending Oral Ruling Granting 
Defendants’ Motion to Retax 

07/01/22 71 17,682–17,688 

2 Peremptory Challenge of Judge 04/17/19 1 18–19 

415 Plaintiffs’ Combined Opposition to 
Defendants Motions in Limine 1, 7, 9, 11 & 
13 (Filed Under Seal) 

09/29/21 104 25,786–25,850 

416 Plaintiffs’ Combined Opposition to 
Defendants’ Motions in Limine No. 2, 8, 10, 
12 & 14 (Filed Under Seal) 

09/29/21 104 25,851–25,868 

145 Plaintiffs’ Motion for Leave to File Second 
Amended Complaint on Order Shortening 
Time 

10/04/21 21 5170–5201 

422 Plaintiffs’ Motion for Leave to File 
Supplemental Record in Opposition to 
Arguments Raised for the First Time in 
Defendants’ Reply in Support of Motion for 
Partial Summary Judgment (Filed Under 
Seal) 

10/17/21 108 26,664–26,673 

378 Plaintiffs’ Motion in Limine to Exclude 
Evidence Subject to the Court’s Discovery 
Orders (Filed Under Seal) 

09/21/21 85 20,899–20,916 

380 Plaintiffs’ Motion in Limine to Exclude 
Evidence, Testimony and/or Argument 
Relating to (1) Increase in Insurance 
Premiums (2) Increase in Costs and (3) 
Decrease in Employee Wages/Benefits 
Arising from Payment of Billed Charges 
(Filed Under Seal) 

09/21/21 85 21,077–21,089 

149 Plaintiffs’ Motion in Limine to Exclude 
Evidence, Testimony and-or Argument 

10/08/21 22 5265–5279 
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Tab Document Date Vol. Pages 

Regarding the Fact that Plaintiffs Have 
Dismissed Certain Claims and Parties on 
Order Shortening Time 

363  Plaintiffs’ Motion to Compel Defendants’ List 
of Witnesses, Production of Documents and 
Answers to Interrogatories on Order 
Shortening Time (Filed Under Seal) 

09/28/20 78 19,144–19,156 

49 Plaintiffs’ Motion to Compel Defendants’ 
Production of Claims File for At-Issue 
Claims, or, in the Alternative, Motion in 
Limine on Order Shortening Time 

08/28/20 7 
8 

1685–1700 
1701–1845 

250 Plaintiffs’ Motion to Modify Joint Pretrial 
Memorandum Re: Punitive Damages on 
Order Shortening Time 

11/22/21 47 11,594–11,608 

194 Plaintiffs’ Notice of Amended Exhibit List 11/01/21 30 7367–7392 

208 Plaintiffs’ Notice of Deposition Designations  11/04/21 33 
34 

8166–8250 
8251–8342 

152 Plaintiffs’ Objections to Defendants’ Pretrial 
Disclosures 

10/08/21 22 5295–5300 

328 Plaintiffs’ Opposition to Defendants’ Motion 
for New Trial  

05/04/22 69 
70 

17,179–17,250 
17,251–17,335 

420 Plaintiffs’ Opposition to Defendants’ Motion 
for Partial Summary Judgment (Filed 
Under Seal) 

10/05/21 107 26,498–26,605 

327 Plaintiffs’ Opposition to Defendants’ Motion 
for Remittitur and to Alter or Amend the 
Judgment 

05/04/22 69 17,165–17,178 

144 Plaintiffs’ Opposition to Defendants’ Motion 
in Limine No. 24 to Preclude Plaintiffs from 
Referring to Themselves as Healthcare 
Professionals  

09/29/21 21 5155–5169 

143 Plaintiffs’ Opposition to Defendants’ Motion 09/29/21 21 5115–5154 
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Tab Document Date Vol. Pages 

in Limine Nos. 3, 4, 5, 6 Regarding Billed 
Charges 

279 Plaintiffs’ Opposition to Defendants’ Motion 
to Apply Statutory Cap on Punitive Damages 
and Plaintiffs’ Cross Motion for Entry of 
Judgment 

01/20/22 52 12,773–12,790 

374 Plaintiffs’ Opposition to Defendants’ Motion 
to Compel Plaintiffs’ Production of 
Documents About Which Plaintiffs’ 
Witnesses Testified on Order Shortening 
Time (Filed Under Seal) 

07/06/21 84 20,699–20,742 

25 Plaintiffs’ Opposition to Defendants’ Motion 
to Dismiss 

03/26/20 4 752–783 

34 Plaintiffs’ Opposition to Defendants’ Motion 
to Dismiss First Amended Complaint 

05/29/20 5 
6 

1188–1250 
1251–1293 

349 Plaintiffs’ Opposition to Defendants’ Motion 
to Redact Portions of Trial Transcript 

10/07/22 72 17,990–17,993 

278 Plaintiffs’ Opposition to Defendants’ Motion 
to Seal Courtroom During January 12, 2022 
Hearing 

01/12/22 52 12,769–12,772 

369 Plaintiffs’ Opposition to Defendants’ Motion 
to Supplement the Record Supporting 
Objections to Reports and Recommendations 
#2 and #3 on Order Shortening Time (Filed 
Under Seal) 

06/01/21 81 
82 

20,066–20,143 
20,144–20,151 

329 Plaintiffs’ Opposition to Defendants’ 
Renewed Motion for Judgment as a Matter of 
Law 

05/05/22 70 17,336–17,373 

317 Plaintiffs’ Opposition to Defendants’ Rule 
62(b) Motion for Stay 

04/07/22 68 16,826–16,831 

35 Plaintiffs’ Opposition to Defendants’ 
Supplemental Brief in Support of Their 
Motion to Dismiss Plaintiffs’ First Amended 

05/29/20 6 1294–1309 
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Tab Document Date Vol. Pages 

Complaint Addressing Plaintiffs’ Eighth 
Claim for Relief 

83 Plaintiffs’ Opposition to Motion for 
Reconsideration of Order Denying 
Defendants’ Motion to Compel Plaintiffs 
Responses to Defendants’ First and Second 
Requests for Production 

03/04/21 16 3833–3862 

55 Plaintiffs’ Opposition to Motion to Compel 
Production of Clinical Documents for the At-
Issue Claims and Defenses and to Compel 
Plaintiff to Supplement Their NRCP 16.1 
Initial Disclosures on an Order Shortening 
Time  

09/29/20 9-10 2224–2292 

72 Plaintiffs’ Opposition to Motion to Compel 
Responses to Defendants’ First and Second 
Requests for Production on Order Shortening 
Time  

01/12/21 14 3420–3438 

122 Plaintiffs’ Opposition to United’s Motion for 
Order to Show Cause Why Plaintiffs Should 
Not Be Held in Contempt and Sanctioned for 
Allegedly Violating Protective Order 

08/24/21 19 4528–4609 

270 Plaintiffs’ Opposition to United’s Motion to 
Seal 

12/29/21 50 12,323–12,341 

222 Plaintiffs’ Proposed Jury Instructions 
(Contested) 

11/15/21 38 
39 

9496–9500 
9501–9513 

260 Plaintiffs’ Proposed Second Phase Jury 
Instructions and Verdict Form 

12/06/21 49 12,064–12,072 

243 Plaintiffs’ Proposed Special Verdict Form  11/19/21 44 10,964–10,973 

227 Plaintiffs’ Proposed Verdict Form 11/16/21 40 9810–9819 

84 Plaintiffs’ Renewed Motion for Order to Show 
Cause Why Defendants Should Not Be Held 
in Contempt and for Sanctions 

03/08/21 16 3863–3883 



84 

Tab Document Date Vol. Pages 

287 Plaintiffs’ Reply in Support of Cross Motion 
for Entry of Judgment 

02/15/22 53 13,054–13,062 

364 Plaintiffs’ Reply in Support of Renewed 
Motion for Order to Show Cause Why 
Defendants Should Not Be Held in 
Contempt and for Sanctions (Filed Under 
Seal) 

04/01/21 78 19,157–19,176 

366 Plaintiffs’ Response to Defendants Objection 
to the Special Master’s Report and 
Recommendation No. 2 Regarding Plaintiffs’ 
Objection to Notice of Intent to Issue 
Subpoena Duces Tecum to TeamHealth 
Holdings, Inc. and Collect Rx, Inc. Without 
Deposition and Motion for Protective Order 
(Filed Under Seal) 

04/19/21 78 
79 

19,389–19,393 
19,394–19,532 

195 Plaintiffs’ Response to Defendants’ Objection 
to Media Requests 

11/01/21 30 7393–7403 

371 Plaintiffs’ Response to Defendants’ Objection 
to Report and Recommendation #6 
Regarding Defendants’ Motion to Compel 
Further Testimony from Deponents 
Instructed Not to Answer Questions (Filed 
Under Seal) 

06/16/21 82 20,212–20,265 

376 Plaintiffs’ Response to Defendants’ Objection 
to Special Master Report and 
Recommendation No. 9 Regarding 
Defendants’ Renewed Motion to Compel 
Further Testimony from Deponents 
Instructed not to  Answer Questions (Filed 
Under Seal) 

07/22/21 84 20,751–20,863 

110 Plaintiffs’ Response to Defendants’ Objection 
to Special Master’s Report and 
Recommendation #7 Regarding Defendants’ 
Motion to Compel Responses to Amended 

06/24/21 18 4281–4312 
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Tab Document Date Vol. Pages 

Third Set of Request for Production of 
Documents  

367 Plaintiffs’ Response to Defendants’ Objection 
to the Special Master’s Report and 
Recommendation No. 3 Regarding 
Defendants’ Motion to Compel Responses to 
Defendants’ Second Set of Request for 
Production on Order Shortening Time (Filed 
Under Seal) 

05/05/21 79 
 

19,533–19,581 
 

426 Plaintiffs’ Response to Defendants’ Trial 
Brief Regarding Evidence and Argument 
Relating to Out-of-State Harms to Non-
Parties (Filed Under Seal) 

11/08/21 109 26,965–26,997 

246 Plaintiffs’ Second Supplemental Jury 
Instructions (Contested)  

11/20/21 46 11,255–11,261 

261 Plaintiffs’ Supplement to Proposed Second 
Phase Jury Instructions  

12/06/21 49 12,072–12,077 

236 Plaintiffs’ Supplemental Jury Instruction 
(Contested) 

11/17/21 42 10,308–10,313 

248 Plaintiffs’ Third Supplemental Jury 
Instructions (Contested) 

11/21/21 46 11,267–11,272 

216 Plaintiffs’ Trial Brief Regarding Defendants’ 
Prompt Payment Act Jury Instruction Re: 
Failure to Exhaust Administrative Remedies 

11/12/21 37 9174–9184 

223 Plaintiffs’ Trial Brief Regarding Punitive 
Damages for Unjust Enrichment Claim 

11/15/21 39 9514–9521 

218 Plaintiffs’ Trial Brief Regarding Specific 
Price Term 

11/14/21 38 9417–9425 

428 Preliminary Motion to Seal Attorneys’ Eyes 
Documents Used at Trial (Filed Under Seal) 

11/11/21 109 27,004–27,055 

211 Recorder’s Amended Transcript of Jury Trial 
– Day 9 

11/09/21 35 8515–8723 
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Tab Document Date Vol. Pages 

73 Recorder’s Partial Transcript of Proceedings 
Re: Motions (Unsealed Portion Only) 

01/13/21 14 3439–3448 

125 Recorder’s Partial Transcript of Proceedings 
Re: Motions Hearing 

09/09/21 19 4667–4680 

126 Recorder’s Partial Transcript of Proceedings 
Re: Motions Hearing (Via Blue Jeans) 

09/15/21 19 4681–4708 

31 Recorder’s Transcript of Hearing All Pending 
Motions 

05/15/20 5 1022–1026 

88 Recorder’s Transcript of Hearing All Pending 
Motions  

03/18/21 16 3910–3915 

90 Recorder’s Transcript of Hearing All Pending 
Motions 

03/25/21 16 3967–3970 

96 Recorder’s Transcript of Hearing All Pending 
Motions 

04/21/21 17 4092–4095 

82 Recorder’s Transcript of Hearing Defendants’ 
Motion to Extend All Case Management 
Deadlines and Continue Trial Setting on 
Order Shortening Time (Second Request) 

03/03/21 16 3824–3832 

101 Recorder’s Transcript of Hearing Motion for 
Leave to File Opposition to Defendants’ 
Motion to Compel Responses to Second Set of 
Requests for Production on Order Shortening 
Time in Redacted and Partially Sealed Form 

05/12/21 

 

17 4155–4156 

107 Recorder’s Transcript of Hearing Motion for 
Leave to File Plaintiffs’ Response to 
Defendants’ Objection to the Special Master’s 
Report and Recommendation No. 3 
Regarding Defendants’ Second Set of Request 
for Production on Order Shortening Time in 
Redacted and Partially Sealed Form 

06/09/21 17 4224–4226 

92 Recorder’s Transcript of Hearing Motion to 
Associate Counsel on OST 

04/01/21 16 3981–3986 
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Tab Document Date Vol. Pages 

483 Recorder’s Transcript of Hearing re Hearing 
(Filed Under Seal) 

10/13/22 142 35,259–35,263 

346 Recorder’s Transcript of Hearing Re: Hearing  09/22/22 72 17,951–17,972 

359 Recorder’s Transcript of Hearing Status 
Check 

10/20/22 76 18,756–18,758 

162 Recorder’s Transcript of Jury Trial – Day 1 10/25/21 25 
26 

6127–6250 
6251–6279 

213 Recorder’s Transcript of Jury Trial – Day 10 11/10/21 36 
37 

8933–9000 
9001–9152 

217 Recorder’s Transcript of Jury Trial – Day 11 11/12/21 37 
38 

9185–9250 
9251–9416 

224 Recorder’s Transcript of Jury Trial – Day 12 11/15/21 39 
40 

9522–9750 
9751–9798 

228 Recorder’s Transcript of Jury Trial – Day 13 11/16/21 40 
41 

9820–10,000 
10,001–10,115 

237 Recorder’s Transcript of Jury Trial – Day 14 11/17/21 42 
43 

10,314–10,500 
10,501–10,617 

239 Recorder’s Transcript of Jury Trial – Day 15 11/18/21 43 
44 

10,624–10,750 
10,751–10,946 

244 Recorder’s Transcript of Jury Trial – Day 16 11/19/21 44 
45 

10,974–11,000 
11,001–11,241 

249 Recorder’s Transcript of Jury Trial – Day 17 11/22/21 46 
47 

11,273–11,500 
11.501–11,593 

253 Recorder’s Transcript of Jury Trial – Day 18 11/23/21 47 
48 

11,633–11,750 
11,751–11,907 

254 Recorder’s Transcript of Jury Trial – Day 19 11/24/21 48 11,908–11,956 

163 Recorder’s Transcript of Jury Trial – Day 2 10/26/21 26 6280–6485 

256 Recorder’s Transcript of Jury Trial – Day 20 11/29/21 48 
49 

12,000 
12,001–12,034 
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Tab Document Date Vol. Pages 

262 Recorder’s Transcript of Jury Trial – Day 21 12/06/21 49 12,078–,12,135 

266 Recorder’s Transcript of Jury Trial – Day 22 12/07/21 49 
50 

12,153–12,250 
12,251–12,293 

165 Recorder’s Transcript of Jury Trial – Day 3 10/27/21 27 
28 

6568–6750 
6751–6774 

166 Recorder’s Transcript of Jury Trial – Day 4 10/28/21 28 6775–6991 

196 Recorder’s Transcript of Jury Trial – Day 5 11/01/21 30 
31 

7404–7500 
7501–7605 

197 Recorder’s Transcript of Jury Trial – Day 6 11/02/21 31 
32 

7606–7750 
7751–7777 

201 Recorder’s Transcript of Jury Trial – Day 7 11/03/21 32 
33 

7875–8000 
8001–8091 

210 Recorder’s Transcript of Jury Trial – Day 8 11/08/21 34 
35 

8344–8500 
8501–8514 

212 Recorder’s Transcript of Jury Trial – Day 9 11/09/21 35 
36 

8724–8750 
8751–8932 

27 Recorder’s Transcript of Proceedings Re: 
Motions 

04/03/20 4 909–918 

76 Recorder’s Transcript of Proceedings Re: 
Motions  

01/21/21 15 3659–3692 

80 Recorder’s Transcript of Proceedings Re: 
Motions  

02/22/21 16 3757–3769 

81 Recorder’s Transcript of Proceedings Re: 
Motions 

02/25/21 16 3770–3823 

93 Recorder’s Transcript of Proceedings Re: 
Motions 

04/09/21 16 
17 

3987–4000 
4001–4058 

103 Recorder’s Transcript of Proceedings Re: 
Motions 

05/28/21 17 4166–4172 

43 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

07/09/20 7 1591–1605 
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Tab Document Date Vol. Pages 

45 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

07/23/20 7 1628–1643 

58 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

10/08/20 10 2363–2446 

59 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

10/22/20 10 2447–2481 

65 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

11/04/20 11 
12 

2745–2750 
2751–2774 

67 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

12/23/20 12 2786–2838 

68 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

12/30/20 12 2839–2859 

105 Recorder’s Transcript of Proceedings Re: 
Motions Hearing  

06/03/21 17 4185–4209 

106 Recorder’s Transcript of Proceedings Re: 
Motions Hearing 

06/04/21 17 4210–4223 

109 Recorder’s Transcript of Proceedings Re: 
Motions Hearing 

06/23/21 17 
18 

4240–4250 
4251–4280 

113 Recorder’s Transcript of Proceedings Re: 
Motions Hearing 

07/29/21 18 4341–4382 

123 Recorder’s Transcript of Proceedings Re: 
Motions Hearing 

09/02/21 19 4610–4633 

121 Recorder’s Transcript of Proceedings Re: 
Motions Hearing (Unsealed Portion Only) 

08/17/21 18 
19 

4498–4500 
4501–4527 

29 Recorder’s Transcript of Proceedings Re: 
Pending Motions 

05/14/20 4 949-972 

51 Recorder’s Transcript of Proceedings Re: 
Pending Motions  

09/09/20 8 1933–1997 

15 Rely in Support of Motion to Remand 06/28/19 2 276–308 

124 Reply Brief on “Motion for Order to Show 09/08/21 19 4634–4666 
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Tab Document Date Vol. Pages 

Cause Why Plaintiffs Should Not Be Hold in 
Contempt and Sanctioned for Violating 
Protective Order” 

19 Reply in Support of Amended Motion to 
Remand  

02/05/20 2 
3 

486–500 
501–518 

330 Reply in Support of Defendants’ Motion for 
Remittitur and to Alter or Amend the 
Judgment 

06/22/22 70 17,374–17,385 

57 Reply in Support of Defendants’ Motion to 
Compel Production of Clinical Documents for 
the At-Issue Claims and Defenses and to 
Compel Plaintiff to Supplement Their NRCP 
16.1 Initial Disclosures 

10/07/20 10 2337–2362 

331 Reply in Support of Defendants’ Renewed 
Motion for Judgment as a Matter of Law 

06/22/22 70 17,386–17,411 

332 Reply in Support of Motion for New Trial 06/22/22 70 17,412–17,469 

87 Reply in Support of Motion for 
Reconsideration of Order Denying 
Defendants’ Motion to Compel Plaintiffs 
Responses to Defendants’ First and Second 
Requests for Production 

03/16/21 16 3895–3909 

344 Reply in Support of Supplemental Attorney’s 
Fees Request 

08/22/22 72 17,935–17,940 

229 Reply in Support of Trial Brief Regarding 
Evidence and Argument Relating to Out-Of-
State Harms to Non-Parties 

11/16/21 41 10,116–10,152 

318 Reply on “Defendants’ Rule 62(b) Motion for 
Stay Pending Resolution of Post-Trial 
Motions” (on Order Shortening Time) 

04/07/22 68 16,832–16,836 

245 Response to Plaintiffs’ Trial Brief Regarding 
Punitive Damages for Unjust Enrichment 
Claim 

11/19/21 45 
46 

11,242–11,250 
11,251–11,254 
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Tab Document Date Vol. Pages 

230 Response to Plaintiffs’ Trial Brief Regarding 
Specific Price Term 

11/16/21 41 10,153–10,169 

424 Response to Sur-Reply Arguments in 
Plaintiffs’ Motion for Leave to File 
Supplemental Record in Opposition to 
Arguments Raised for the First Time in 
Defendants’ Reply in Support of Motion for 
Partial Summary Judgment (Filed Under 
Seal) 

10/21/21 109 26,931–26,952 

148 Second Amended Complaint 10/07/21 21 
22 

5246–5250 
5251–5264 

458 Second Supplemental Appendix of Exhibits 
to Motion to Seal Certain Confidential Trial 
Exhibits (Filed Under Seal) 

01/05/22 126 
127 

31,309–31,393 
31,394–31,500 

231 Special Verdict Form 11/16/21 41 10,169–10,197 

257 Special Verdict Form 11/29/21 49 12,035–12,046 

265 Special Verdict Form 12/07/21 49 12,150–12,152 

6 Summons – Health Plan of Nevada, Inc. 04/30/19 1 29–31 

9 Summons – Oxford Health Plans, Inc. 05/06/19 1 38–41 

8 Summons – Sierra Health and Life 
Insurance Company, Inc. 

04/30/19 1 35–37 

7 Summons – Sierra Health-Care Options, Inc. 04/30/19 1 32–34 

3 Summons - UMR, Inc. dba United Medical 
Resources 

04/25/19 1 20–22 

4 Summons – United Health Care Services Inc. 
dba UnitedHealthcare 

04/25/19 1 23–25 

5 Summons – United Healthcare Insurance 
Company 

04/25/19 1 26–28 

433 Supplement to Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Filed 

12/08/21 110 
111 

27,383–27,393 
27,394–27,400 
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Tab Document Date Vol. Pages 

Under Seal) 

170 Supplement to Defendants’ Objection to 
Media Requests 

10/31/21 29 
 

7019–7039 
 

439 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 1 of 18 (Filed Under Seal) 

12/24/21 114 
 

28,189–28,290 

440 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 2 of 18 (Filed Under Seal) 

12/24/21 114 
115 

28,291–28,393 
28,394–28,484 

441 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 3 of 18 (Filed Under Seal) 

12/24/21 115 
116 

28,485–28,643 
28,644–28,742 

442 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 4 of 18 (Filed Under Seal) 

12/24/21 116 
117 

28,743–28,893 
28,894–28,938 

443 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 5 of 18 (Filed Under Seal) 

12/24/21 117 28,939–29,084 

444 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 6 of 18 (Filed Under Seal) 

12/24/21 117 
118 

29,085–29,143 
29,144–29,219 

445 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 7 of 18 (Filed Under Seal) 

12/24/21 118 29,220–29,384 

446 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 8 of 18 (Filed Under Seal) 

12/24/21 118 
119 

29,385–29,393 
29,394–29,527 

447 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 9 of 18 (Filed Under Seal) 

12/24/21 119 
120 

29,528–29,643 
29,644–29,727 

448 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 

12/24/21 120 
121 

29,728–29,893 
29,894–29,907 
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Tab Document Date Vol. Pages 

Exhibits – Volume 10 of 18 (Filed Under 
Seal) 

449 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 11 of 18 (Filed Under 
Seal) 

12/24/21 121 29,908–30,051 

450 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 12 of 18 (Filed Under 
Seal) 

12/24/21 121 
122 

30,052–30,143 
30,144–30,297 

451 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 13 of 18 (Filed Under 
Seal) 

12/24/21 122 
123 

30,298–30,393 
30,394–30,516 

452 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 14 of 18 (Filed Under 
Seal) 

12/24/21 123 
124 

30,517–30,643 
30,644–30,677 

453 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 15 of 18 (Filed Under 
Seal) 

12/24/21 124 30,678–30,835 

454 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 16 of 18 (Filed Under 
Seal) 

12/24/21 124 
125 

30,836–30,893 
30,894–30,952 

455 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 17 of 18 (Filed Under 
Seal) 

12/24/21 125 30,953–31,122 

456 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 18 of 18 (Filed Under 

12/24/21 125 
126 

30,123–31,143 
31,144–31,258 
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Tab Document Date Vol. Pages 

Seal) 

466 Transcript of Proceedings re Hearing 
Regarding Unsealing Record (Filed Under 
Seal) 

10/05/22 129 31,923–31,943 

350 Transcript of Proceedings re Status Check 10/10/22 72 
73 

17,994–18,000 
18,001–18,004 

467 Transcript of Proceedings re Status Check 
(Filed Under Seal) 

10/06/22 129 31,944–31,953 

157 Transcript of Proceedings Re: Motions 10/19/21 22 
23 

5339–5500 
5501–5561 

160 Transcript of Proceedings Re: Motions 10/22/21 24 
25 

5908–6000 
6001–6115 

459 Transcript of Proceedings Re: Motions (Filed 
Under Seal) 

01/12/22 127 31,501–31,596 

460 Transcript of Proceedings Re: Motions (Filed 
Under Seal) 

01/20/22 127 
128 

31,597–31,643 
31,644–31,650 

461 Transcript of Proceedings Re: Motions (Filed 
Under Seal) 

01/27/22 128 31,651–31,661 

146 Transcript of Proceedings Re: Motions (Via 
Blue Jeans) 

10/06/21 21 5202–5234 

290 Transcript of Proceedings Re: Motions 
Hearing 

02/17/22 53 13,098–13,160 

319 Transcript of Proceedings Re: Motions 
Hearing  

04/07/22 68 16,837–16,855 

323 Transcript of Proceedings Re: Motions 
Hearing 

04/21/22 69 17,102–17,113 

336 Transcript of Proceedings Re: Motions 
Hearing  

06/29/22 71 17,610–17,681 

463 Transcript of Proceedings Re: Motions 
Hearing (Filed Under Seal) 

02/10/22 128 31,673–31,793 
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Tab Document Date Vol. Pages 

464 Transcript of Proceedings Re: Motions 
Hearing (Filed Under Seal) 

02/16/22 128 31,794–31,887 

38 Transcript of Proceedings, All Pending 
Motions  

06/05/20 6 1350–1384 

39 Transcript of Proceedings, All Pending 
Motions 

06/09/20 6 1385–1471 

46 Transcript of Proceedings, Plaintiff’s Motion 
to Compel Defendants’ Production of 
Unredacted MultiPlan, Inc. Agreement 

07/29/20 7 1644–1663 

482 Transcript of Status Check (Filed Under 
Seal) 

10/10/22 142 35,248–35,258 

492 Transcript Re: Proposed Jury Instructions 11/21/21 146 36,086–36,250 

425 Trial Brief Regarding Evidence and 
Argument Relating to Out-of-State Harms to 
Non-Parties (Filed Under Seal) 

10/31/21 109 26,953–26,964 

232 Trial Brief Regarding Jury Instructions on 
Formation of an Implied-In-Fact Contract 

11/16/21 41 10,198–10,231 

233 Trial Brief Regarding Jury Instructions on 
Unjust Enrichment  

11/16/21 41 10,232–10,248 

484 Trial Exhibit D5499 (Filed Under Seal)  142 
143 

35,264–35,393 
35,394–35,445 

362 Trial Exhibit D5502  76 
77 

18,856–19,000 
19,001–19,143 

485 Trial Exhibit D5506 (Filed Under Seal)  143 35,446 

372 United’s Motion to Compel Plaintiffs’ 
Production of Documents About Which 
Plaintiffs’ Witnesses Testified on Order 
Shortening Time (Filed Under Seal) 

06/24/21 82 20,266–20,290 

112 United’s Reply in Support of Motion to 
Compel Plaintiffs’ Production of Documents 
About Which Plaintiffs’ Witnesses Testified 

07/12/21 18 4326–4340 
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Tab Document Date Vol. Pages 

on Order Shortening Time 

258 Verdict(s) Submitted to Jury but Returned 
Unsigned 

11/29/21 49 12,047–12,048 
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PAT LUNDVALL (NSBN 3761) 
KRISTEN T. GALLAGHER (NSBN 9561)  
AMANDA M. PERACH (NSBN 12399) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102 
Telephone: (702) 873-4100 
plundvall@mcdonaldcarano.com 
kgallagher@mcdonaldcarano.com  
aperach@mcdonaldcarano.com  
 
Attorneys for Plaintiff Fremont Emergency  
Services (Mandavia), Ltd. 
 

UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 
 

FREMONT EMERGENCY SERVICES 
(MANDAVIA), LTD., a Nevada professional 
corporation, 
 
                             Plaintiff, 
vs. 
 
UNITED HEALTHCARE INSURANCE 
COMPANY, a Connecticut corporation; 
UNITED HEALTH CARE SERVICES INC., 
dba UNITEDHEALTHCARE, a Minnesota 
corporation; UMR, INC., dba UNITED 
MEDICAL RESOURCES, a Delaware 
corporation; OXFORD HEALTH PLANS, 
INC., a Delaware corporation; SIERRA 
HEALTH AND LIFE INSURANCE 
COMPANY, INC., a Nevada corporation; 
SIERRA HEALTH-CARE OPTIONS, INC., 
a Nevada corporation; HEALTH PLAN OF 
NEVADA, INC., a Nevada corporation; 
DOES 1-10; ROE ENTITIES 11-20, 
 
   Defendants. 

Case No.:  2:19-cv-00832-JAD-VCF 
 
 

 
 

REPLY IN SUPPORT OF MOTION TO 
REMAND 

Plaintiff Fremont Emergency Services (Mandavia), Ltd. (“Fremont”) hereby files this 

reply (the “Reply”) in support of its Motion to Remand (ECF No. 5).  

MEMORANDUM OF POINTS AND AUTHORITIES 

I. ARGUMENT 

A. United HealthCare’s Attempts to Distinguish Gulf-To-Bay and Low-T 
Physicians Serv., P.L.L.C Must Be Rejected. 

United HealthCare1 tries to distinguish Gulf-To-Bay, in which it and its affiliate are parties, 

by arguing that “[i]n Gulf-to-Bay, the second element of the Davila Test was not met because a 

                                                 
1 Terms not defined herein shall have the meanings ascribed to them in the Motion to Remand. 
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Florida statute created a legal duty independent of ERISA to pay out-of-network providers at a 

particular rate.”  This is an inaccurate reading of Gulf-to-Bay.  The Court did not even consider 

the second part of the Davila test.  In fact, the Court noted: 

“The first part of the Davila test ‘is satisfied if two requirements are met: (1) the 
plaintiff’s claim must fall within the scope of ERISA; and (2) the plaintiff must 
have standing to sue under ERISA.” As to the first requirement of this part…the 
Eleventh Circuit has adopted a distinction between two types of claims: claims 
challenging the “rate of payment” pursuant to a provider-insurer agreement, and 
those challenging the “right to payment” under the terms of an ERISA 
beneficiary’s plan… 
 
the gist of GTB’s complaint is that it was not fully compensated for those services 
pursuant to Florida law. The Court finds unavailing UHIC’s attempt to recast 
through an ERISA lens GTB’s entitlement to full payment for services rendered. 
Consequently, the Court finds that GTB’s claims fall outside the scope of 
section 502(a) of ERISA, and no further analysis under Davila is necessary.  
See HealthKeepers, Inc., 2018 WL 3323817, at *4 (remanding case after finding 
only that the defendant failed to meet the first requirement of the first prong of 
Davila) 

 
Gulf-to-Bay Anesthesiology Assocs., LLC v. UnitedHealthcare of Fla., Inc., No. 8:18-CV-233-

EAK-AAS, 2018 WL 3640405, at *3 (M.D. Fla. July 20, 2018) (emphasis added) (internal 

citations omitted).  Thus, the court did just the opposite of what United HealthCare claims in its 

Opposition.  The court only considered the first part of the Davila test and found that because rate 

of payment was the issue being addressed, the claims did not fall within the scope of ERISA and, 

therefore, the first part of the Davila test could not be satisfied.  There was no discussion about 

the second factor at all.  Just as was the case in Gulf-to-Bay, as a rate of payment case2, Fremont’s 

claims are outside the scope of ERISA and the first part of the Davila test cannot be satisfied. 

 United HealthCare also fails to accurately describe the court’s decision in Low-T 

Physicians Serv., P.L.L.C.  Contrary to United HealthCare’s representation to this Court, that court 

did not find that “the second element of the Davila Test was also not met because the medical 

provider had an express written provider agreement with United Healthcare which gave rise to a 

duty independent of the ERISA plan.”  Opposition at 3:15-17.  The court did not even address the 

                                                 
2 Fremont has not asserted any claims relating to benefits that have been denied.  Fremont’s only 
claims are related to claims that United HealthCare has already paid.  Compl. at ¶ 27.  Thus, this 
dispute does not involve any right to payment that could arise under an ERISA plan.  It solely 
involves the rate of payment.  Id.; see also, Declaration of Kent Bristow (the “Bristow Decl.”), 
attached hereto as “Exhibit A” at ¶ 4. 
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Davila Test because it was, again, a rate of payment case.   Specifically, the court noted, “the 

question here is not as to the right to ERISA benefits under a particular plan but on the amount of 

payment due under certain provider agreements. Such claims are not preempted by ERISA.”  Low-

T Physicians Serv., P.L.L.C. v. United Healthcare of Texas, Inc., No. 4:18-CV-938-A, 2019 WL 

935800, at *2 (N.D. Tex. Feb. 26, 2019) (emphasis added).  Both cases highlight that when the 

rate of payment is in dispute, such claims cannot be preempted under ERISA.  As a party to these 

cases, United HealthCare is well aware of the deficiencies in its arguments to the contrary, yet, it 

continues to forward this argument in what can only be seen as a frivolous attempt to delay the 

proceedings and force Fremont to incur the costs of wasteful motion practice. 

B. Under Davila, Fremont’s Claims Are Not Preempted.3 
 

Contrary to United HealthCare’s claims, Fremont does not substitute the Davila test for 

the rate of payment vs. right to payment test.  Instead, Fremont notes that many “rate of payment” 

decisions do not perform an extensive analysis of Davila because claims involving rate of payment 

fail to satisfy the Davila test.  See e.g. Premier Inpatient Partners LLC v. Aetna Health & Life Ins. 

Co., 371 F. Supp. 3d 1056, 1073 (M.D. Fla. 2019) (“The Eleventh Circuit has instructed that [] 

‘the ‘rate of payment’ and ‘right of payment’ distinction’ is dispositive of whether a claimant 

could have brought its claim under ERISA.”); see also Motion to Remand at n. 5.   

As is detailed below, the existence of an assignment of benefits is of no consequence here 

and does not satisfy the first factor of Davila.  That, alone, mandates that this matter be remanded.  

Second, United HealthCare cannot fulfill burden of establishing the second Davila factor because 

Fremont’s claims are based upon independent statutory and common law duties which courts have 

repeatedly recognized do not satisfy the second Davila factor.  Importantly, even if this Court 

were to find that one of the factors is satisfied, remand would be appropriate because United 

                                                 
3 As a matter of law, and contrary to the contentions set forth in United HealthCare’s Opposition, 
even without an analysis of Davila, Fremont’s claim for Violation of Nevada’s Consumer Fraud 
& Deceptive Trade Practices Acts is not subject to preemption.  Hansen v. Grp. Health Coop., 
902 F.3d 1051, 1060 (9th Cir. 2018) (finding against ERISA preemption where claim for violation 
of consumer protection act (concerning unfair and deceptive trade practices) “could exist whether 
or not insurer administered any health benefit plans at all, let alone any ERISA plans.”) 
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HealthCare must establish the existence of both factors in order to meet its burden for subject 

matter jurisdiction.  Because the weight of authority mandates remand under the facts of this case, 

Fremont respectfully requests that this case be remanded to state court. 

1. The First Davila Factor4 
 

Notwithstanding binding precedent directly on point,5 United HealthCare makes the false 

claim that an assignment of benefits converts a state law claim – not otherwise arising under an 

ERISA plan – into one that confers standing for purposes of the first Davila factor.  Opposition at 

n. 4.  This argument must be rejected in light of the Marin decision.  

The Ninth Circuit has unequivocally held that even when providers receive an assignment 

of benefits and could bring a suit under ERISA, the mere fact of an assignment does not convert 

a provider’s claim into claims to recover benefits under an ERISA plan.  Marin Gen. Hosp. v. 

Modesto & Empire Traction Co., 581 F.3d 941, 949 (9th Cir. 2009).  Thus, so long as a provider’s 

state law claim does not fall within § 502(a) (i.e. denial of payment/coverage, the existence of the 

assignment is irrelevant to complete preemption if the provider asserts no claim under the 

assignment.   Id.; see also Emergency Services of Zephyrhills, P.A., 281 F. Supp. 3d at 1347.   

In Marin Gen. Hosp. v. Modesto, the Ninth Circuit considered whether the first element of 

the Davila was satisfied where the provider could have asserted a claim under an assignment of 

benefits.  The Ninth Circuit answered in the negative.  The Ninth Circuit concluded: 

defendants argue that because the Hospital was assigned the patient's rights to 
payment under his ERISA plan, it was prevented from seeking additional 
payment under state law. That is, they argue that because the Hospital could have 
brought a suit under § 502(a)(1)(B) for payments owed to the patient by virtue 
of the terms of the ERISA plan, this is the only suit the Hospital could bring. 
This argument is inconsistent with our analysis in Blue Cross. There we concluded 
that, even though the Providers had received an assignment of the patient's medical 
rights and hence could have brought a suit under ERISA, there was “no basis to 

                                                 
4 United HealthCare’s Opposition includes two separate sections making the same arguments – 
that the existence of an assignment of benefits converts state law claims based on independent 
duties into ERISA claims satisfying the first Davila factor.  Compare Opposition at IV(C) with 
(IV)(D)(1).  This section will attempt to address all such arguments.   
 
5 United HealthCare’s repeated refusal to recognize this binding precedent is concerning in light 
of its counsel’s ethical obligations.  NRPC 3.3(a)(2) (”A lawyer shall not knowingly:… (2) Fail 
to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be 
directly adverse to the position of the client and not disclosed by opposing counsel”). 
 

Case 2:19-cv-00832-JCM-VCF   Document 26   Filed 06/28/19   Page 4 of 14 000279

000279

00
02

79
000279



 

Page 5 of 14 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

conclude that the mere fact of assignment converts the Providers' claims [in 
this case] into claims to recover benefits under the terms of an ERISA plan.”  
 
We conclude that the Hospital's state-law claims based on its alleged oral contract 
with MBAMD were not brought, and could not have been brought, under § 
502(a)(1)(B). Therefore, the Hospital's state-law claims do not satisfy the first 
prong of Davila. 

 
581 F.3d at 949 (internal citations omitted).  This case forecloses all of United HealthCare’s 

arguments with respect to the first Davila factor.  Because Fremont does not bring any claims as 

an assignee of benefits, it cannot assert ERISA claims in this action and the first Davila factor is 

not satisfied, requiring remand.  Id.; see also Connecticut State Dental Ass'n v. Anthem Health 

Plans, Inc., 591 F.3d 1337, 1347 (11th Cir. 2009) (“so long as the provider's state law claim does 

not fall within § 502(a), the existence of the assignment is irrelevant to complete preemption if 

the provider asserts no claim under the assignment.”) 

The cases cited by United HealthCare in its Opposition to Motion for Remand are also 

inapplicable to the facts of this case.  United HealthCare erroneously argues that Misic is a “rate 

of payment” case in which the Court found that complete preemption applies.  Opposition at 

11:24-25.  This is inaccurate.  Rate of payment cases involve disputes between the provider and 

insurer based on an independent, implied or express agreement or course of conduct which does 

not relate to a benefit plan.  The Misic case does not fall into this category.  And the Ninth Circuit 

itself has made clear that Misic is not a rate of payment case:  

It is clear in Misic that the provider sought, as an assignee, to recover 
reimbursement due to his assignors under the terms of the benefit plan; 
indeed, the terms of the benefit plan were the provider's only basis for his 
reimbursement claim… The dispute here is not over the right to payment, 
which might be said to depend on the patients' assignments to the Providers, 
but the amount, or level, of payment, which depends on the terms of the provider 
agreements. 

 
Blue Cross of California v. Anesthesia Care Assocs. Med. Grp., Inc., 187 F.3d 1045, 1051 (9th 

Cir. 1999).  Indeed, in Misic, the insurer was being sued for failure to cover a claim based on the 

amount that was expressly required to be paid under the health plan when the beneficiary’s 

rights were assigned to the medical provider.   Misic v. Bldg. Serv. Employees Health & Welfare 

Tr., 789 F.2d 1374, 1376 (9th Cir. 1986).  Specifically, in Misic, under the plan, the trust/insurer 

was required to “reimburse beneficiaries for 80% of the cost of their dental care. Dr. Misic 
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provided dental services to beneficiaries of the trust, who in return assigned Dr. Misic their rights 

of reimbursement from the trust.”  Id.  Dr. Misic filed suit and expressly asserted a claim under 

ERISA based on the beneficiaries’ assignments along with related state law claims.  Id.  The Court 

found that the related state law claims were preempted by ERISA because Misic brought his 

claims as an assignee.  Id.  Here, Fremont has not asserted any claims as an assignee.  Fremont 

does not seek payment based on any provision of any health plan.  Misic is not a rate of payment 

case and is inapposite. 

Fremont also tries to prove a negative by arguing that “in some of the cases Fremont cites, 

complete preemption is not found because defendant fails to satisfy the first element of the Davila 

test due to a failure to bring forth sufficient evidence to demonstrate that an assignment of benefits 

occurred.”  Opposition at 13:15-17.  The caselaw cited by Fremont in its Motion to Remand does 

not support United HealthCare’s argument that where there is an assignment of benefits, an 

assignment always confers standing to bring a claim under ERISA.   In fact, the court in Med. & 

Chirurgical Faculty of State of Maryland did not find that there were never any assignments as 

United HealthCare suggests; instead, the Court found that, just as is the case here, the providers 

were not bringing their claims based on an assignment of benefits and therefore such claims could 

not be preempted.  Med. & Chirurgical Faculty of State of Maryland v. Aetna U.S. Healthcare, 

Inc., 221 F. Supp. 2d 618, 621 (D. Md. 2002) (“Plaintiffs are asserting in this action an independent 

statutory right of health care providers to receive payment consistent with the statutory formulas, 

not the right to any benefits due to plan participants.  It is undisputed that these statutory rights 

are not available to plan participants, and thus, could not be assigned by those participants.”).  

Thus, the Court concluded that the rights asserted in the complaint by the plaintiff were not rights 

assigned by plan participants.  Id. 

In California Spine, the issue of an assignment of benefits was important because the 

claims raised were the type of claims that could be raised by a plan beneficiary if an assignment 

of benefits existed.  In particular, the claims related to the following allegations: 

Defendant allegedly informed Plaintiff that the Patient had a deductible and a 
maximum out of pocket limit for healthcare of $6,000, of which $ 0 had been paid. 
Plaintiff was allegedly promised that Defendant would pay 80% of the UCR rate 
once the Patient met his or her deductible. Moreover, after the Patient met the 
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maximum out of pocket limit, Plaintiff was allegedly promised that Defendant 
would pay 100% of the UCR rate.  

 
 
California Spine & Neurosurgery Inst. v. Bos. Sci. Corp., No. 18-CV-07610-LHK, 2019 WL 

1974901, at *1 (N.D. Cal. May 3, 2019) (internal citations omitted).  Thus, the amount of payment 

to the provider was directly related to the plan and if an assignment of benefits existed, the provider 

would have a claim which squarely falls within ERISA. 

In all, as the Ninth Circuit has made clear, the existence of an assignment of benefits does 

not convert independent statutory based and common law claims into ones arising under ERISA.  

The first Davila factor is not satisfied only because an assignment of benefits exists when the 

claims asserted are based on claims arising from an insurer’s independent statutory and common 

law duties.  Because United HealthCare cannot establish the first Davila factor, this is dispositive 

to its complete preemption argument and, consequently, this entire action should be remanded. 

2. The Second Davila Factor 
 

In an attempt to argue that the second Davila factor is satisfied, United HealthCare asserts 

the obscure argument that the only way for the second Davila factor not to be met would be if one 

of three6 categories of circumstances applied.  Not only is this argument confusing and misleading, 

it ignores the decisions cited by Fremont which make clear that they are not limited to the 

categories identified by United HealthCare.  Essentially, United HealthCare is attempting to create 

its own caselaw on this issue.  There exists no caselaw which finds that a party in a rate of payment 

case can avoid preemption only if one of the three categories listed by United HealthCare is 

satisfied.  Rather, courts across various jurisdictions have repeatedly found that cases involving 

disputes over the rate of payment rather than the right to payment are not preempted by ERISA 

and neither of the Davila factors can be satisfied.  See e.g. Blue Cross of California v. Anesthesia 

Care Assocs. Med. Grp., Inc., 187 F.3d 1045, 1051 (9th Cir. 1999) (claims not preempted where 

the dispute is over amount of payment rather than the right to payment); Lone Star OB/GYN 

Assocs. v. Aetna Health Inc., 579 F.3d 525, 531 (5th Cir. 2009) (“A claim that implicates the rate 

                                                 
6 United HealthCare actually lists four categories, but the first category concerned the assignment 
of benefits which relates to the first Davila factor. 

Case 2:19-cv-00832-JCM-VCF   Document 26   Filed 06/28/19   Page 7 of 14 000282

000282

00
02

82
000282



 

Page 8 of 14 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

of payment…does not run afoul of Davila and is not preempted by ERISA…we adopt the 

reasoning of the Third and Ninth Circuits, and that of a majority of district courts in this Circuit 

which have relied on this distinction between ‘rate of payment’ and ‘right of payment.’”); Med. 

& Chirurgical Faculty of State of Maryland v. Aetna U.S. Healthcare, Inc., 221 F. Supp. 2d 618, 

619 (D. Md. 2002) (“Courts have, with near unanimity, found that independent state law claims 

of third party health care providers are not preempted by ERISA.”) 

United HealthCare first attempts to argue that the existence of an express provider 

agreement somehow distinguishes certain cases from the case at hand here.  It does not.  In order 

for United HealthCare to meet its burden on the second Davila factor, it must establish that the 

claims asserted do not arise from legal duties independent of ERISA.  Aetna Health Inc. v. Davila, 

542 U.S. 200, 210 (2004).  In other words, it must prove that the claims asserted are dependent on 

ERISA.  The caselaw cited by Fremont which involves express provider agreements are examples 

of independent legal duties of an insurer to pay a certain rate to a provider.  These independent 

legal duties may arise from a variety of circumstances as highlighted in the caselaw cited by 

Fremont, including express agreements, oral agreements, statutory duties and implied in law and 

implied in fact agreements.  Simply because a case involves one of the foregoing does not mean 

the Court limited the second Davila factor to that one instance.   

In fact, many of the decisions cited by Fremont do expressly state that claims for breach 

of implied agreements do not satisfy the second Davila factor because these also would be 

independent legal duties not relying on an ERISA plan.  For example, United HealthCare attempts 

to distinguish Connecticut State Dental by arguing that it only concerned an express agreement.   

Opposition at n. 16.  In Hialeah Anesthesia Specialists, LLC v. Coventry Health Care of Fla, the 

insurer attempted to do the exact same thing as United HealthCare here by arguing “the use of the 

language “an agreement” [in Connecticut State Dental] necessarily means that the test applies 

only in cases arising from breach of an express provider agreement between an in-network 

provider and the insurer.”  258 F. Supp. 3d 1323, 1329 (S.D. Fla. 2017).   The court rejected this 

argument and explained: 

No part of Connecticut State Dental supports the proposition that an express 
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written provider agreement must be present before the rate-of-payment/right-of-
payment test can apply and that, in the absence of a written agreement, any claim 
for payment must be preempted. In the Court's view, Connecticut State Dental 
leaves the proverbial door sufficiently open that the test could come into play in a 
case like this one, involving allegations of an implied “agreement”—be it implied-
in-fact or implied-in-law—between an out-of-network provider and an insurer. 

 
Id. (emphasis in original).  Courts in various jurisdictions have found that implied in fact and 

implied in law contracts involve independent legal duties such that the second Davila factor cannot 

be satisfied.  John Muir Health v. Cement Masons Health & Welfare Tr. Fund for N. California, 

69 F. Supp. 3d 1010, 1018 (N.D. Cal. 2014) (quantum meruit claim “based on an independent 

legal duty”, failing to satisfy Davila's second prong); Galileo Surgery Ctr., L.P. v. Aetna Health 

& Life Ins. Co., No. 2:14-CV-09738-ODW, 2015 WL 898525, at *1 (C.D. Cal. Mar. 3, 2015) 

(promissory estoppel and unjust enrichment not preempted by ERISA); Coast Plaza Doctors 

Hosp. v. Arkansas Blue Cross & Blue Shield, No. CV 10-06927 DDP JEMX, 2011 WL 3756052, 

at *4 (C.D. Cal. Aug. 25, 2011) (breach of implied in fact contract not preempted); Med. & 

Chirurgical Faculty of State of Maryland v. Aetna U.S. Healthcare, Inc., 221 F. Supp. 2d 618, 619 

(D. Md. 2002) (conversion and quantum meruit not preempted); Emergency Servs. of Zephyrhills, 

P.A. v. Coventry Health Care of Fla., Inc., 281 F. Supp. 3d 1339, 1342 (S.D. Fla. 2017) (breach 

of implied-in-fact contract and unjust enrichment not preempted); Orthopaedic Care Specialists, 

P.L. v. Blue Cross & Blue Shield of Fla., Inc., No. 12-81148-CIV, 2013 WL 12095594, at *2 (S.D. 

Fla. Mar. 5, 2013) (unjust enrichment/quantum meruit not preempted).   

Furthermore, while some of these decisions are in states in which statutes require payments 

at certain rates, this distinction does not change the fact that Fremont has asserted claims 

completely independent of an ERISA plan.  If United HealthCare believes that Fremont lacks a 

statutory or common law basis for bringing its claims,7 it is free to challenge these claims in state 

court.  However, there is no question that Fremont’s claims are based on legal grounds 

independent of an ERISA plan and, for that reason alone, United HealthCare cannot meet its 

                                                 
7 Surely United Healthcare cannot reasonably take the position that Fremont, after providing 
services to its insureds as required by statute, cannot be paid for its services. If United Healthcare 
does, which would necessarily include the position that it could pay whatever rate it unilaterally 
chose to pay including nothing at all, then it would take the position that Congress enacted a statute 
that requires involuntary servitude by Fremont in violation of the U.S. Constitution. 
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burden of establishing that the second Davila factor is satisfied.  Therefore, the Motion to Remand 

must be granted. 

Finally, United HealthCare contends that Marin is different than the case at hand because 

there are no oral representations alleged here while Marin concerned an oral representation.  While 

Marin did involve an oral representation that a certain rate of payment would be made, the 

providers in that case also asserted claims, just as is the case here, for breach of implied contract, 

quantum meruit and estoppel.   581 F.3d at 943.  In asserting its breach of implied contract claim, 

the provider plaintiff alleged: 

30.  As a result of the custom and practice in the healthcare field, and prior 
dealings between the parties Hospital and defendants understood that, because 
defendants authorized and made a representations of coverage upon which Hospital 
reasonably relied, by providing medically necessary services, Hospital would be 
paid by defendants for such medical services, supplies and equipment provided to 
patient S.M. at a 10% discount from its total billings. 

A true and correct copy of the Amended Complaint filed in Marin Gen. Hosp. v. Modesto & 

Empire Traction Co., Case No. 07-cv-01027-SI, is attached hereto as “Exhibit B” (emphasis 

added).  This allegation is nearly identical to the allegations here.  Indeed, Fremont alleges that: 

38. Through the parties’ conduct and respective undertaking of obligations 
concerning emergency medicine services provided by Fremont to the UH Parties’ 
Patients, the parties implicitly agreed, and Fremont had a reasonable expectation 
and understanding, that the UH Parties would reimburse Fremont for non-
participating claims at rates in accordance with the standards acceptable under 
Nevada law and in accordance with rates the UH Parties pay for other substantially 
identical claims also submitted by Fremont.   
 

Compl. at ¶ 38.  The relevant facts of this case are nearly identical to the facts alleged in Marin 

and, just as was the case in Marin, this Court cannot find that the legal claims asserted by Fremont 

are dependent on ERISA.  These claims are completely independent of ERISA and, therefore, the 

second Davila factor cannot be established, necessitating remand.   

Finally, United HealthCare8 relies heavily on two cases from Florida, both of which 

predate Davila, to rebut the binding Marin decision; however, even if Marin was not binding 

                                                 
8 Magistrate Judge Hoffman issued an Order (ECF No. 25) denying Fremont’s Motion to Stay 
Proceedings Pending Resolution of Motion to Remand (ECF No. 14) on June 28, 2019.  In that 
order, the Court states, “When a defendant’s duty ‘to reimburse for emergency services… was 
necessarily dependent on the fact that plaintiff was a participant in an ERISA-governed plan,’ 
courts have held that the claims are preempted under ERISA”.  Here, the claims are not dependent 
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precedent, neither of these cases are applicable and United HealthCare’s reliance on these 

decisions should be rejected.  In In Re Managed Care Litig., the court evaluated unpaid claims by 

non-participating providers’ who affirmatively alleged that they sought reimbursement as 

assignees.  In re Managed Care Litig., 298 F. Supp. 2d 1259, 1291 (S.D. Fla. 2003).  Thus, the 

outcome there has no application to the facts before this Court.  In Torrent & Ramos, an 

unpublished decision, the court’s analysis relied entirely on a test which, since Davila, is no longer 

applicable when addressing complete preemption.  Torrent & Ramos, M.D., P.A. v. Neighborhood 

Health Partnerships, Inc., No. 04-20858-CIV, 2004 WL 7320735, at *2 (S.D. Fla. July 1, 2004) 

(discussing “superpreemption” under Butero v. Royal Maccabees); see also Almont Ambulatory 

Surgery Ctr., LLC v. UnitedHealth Grp., Inc., 121 F. Supp. 3d 950, 964 (C.D. Cal. 2015) (“this 

Court follows and applies the Supreme Court's Davila test for complete preemption and, to the 

extent that the Butero analysis is inconsistent with Davila, it is not controlling.”).  Thus, none of 

the authority cited by United HealthCare supports its tenuous position. 

C. Jurisdictional Discovery Is Unnecessary. 
 

United HealthCare submits the precarious argument that it should be given an opportunity 

to conduct discovery on which claims involve right to payment and which involve rate of payment.  

Fremont has repeatedly affirmed that it is not asserting causes of action for denied claims; yet, 

                                                 
on an ERISA plan because United HealthCare already determined that all such claims are covered 
and payable.  The only dispute here is the rate of payment.  In In re WellPoint, Inc., cited by the 
Court, the dispute was over the right to payment.   Specifically, the provider plaintiffs asserted 
claims under ERISA based upon an assignment of benefits received from insured patients and 
alleged that it was entitled to reimbursement pursuant to state statute when the insurer denied 
benefits under ERISA plans.  In re WellPoint, Inc. Out-of-Network UCR Rates Litig., 903 F. Supp. 
2d 880, 928 (C.D. Cal. 2012).  Here, the dispute involves the rate of payment.  There is no dispute 
that United HealthCare determined that each claim in dispute was paid and covered by United 
HealthCare and, therefore, there is no dispute concerning the right to payment, as in Wellpoint.  
The Sharp Memorial Hospital case, cited by the Court, is also a right to payment case concerning 
the denial of coverage under a plan and is, therefore distinguishable for the same reasons.  Sharp 
Mem'l Hosp. v. Regence BlueCross BlueShield of Utah, No. 16CV2493 JM (RNB), 2018 WL 
3993359, at *8 (S.D. Cal. Aug. 21, 2018) (emphasis added) (noting that “’So long as [the 
plaintiff’s] underlying theory of the case revolves around the denial of benefits, [the plaintiff’s] 
claim falls under ERISA’s far-reaching preemption clause.’”)  In this case, Fremont does not raise 
any claims concerning claims which were denied by United HealthCare.  Compl. at ¶ 27 (“For 
each of the healthcare claims at issue in this litigation, United HealthCare determined the claim 
was payable.”); Bristow Decl. at ¶ 4 (“Fremont does not dispute or contest any claims that were 
denied in whole by any of the Defendants to the Litigation.”).  In Sharp, the court also applied the 
wrong standard for “complete preemption” and failed to even address Davila.  
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United HealthCare thinks it should be entitled to conduct discovery to see if this is true.  Such a 

request is ridiculous.  Fremont’s Complaint is clearly limited to claims which have been paid, but 

at an artificially reduced rate.  Compl. at ¶ 27.  Simply because United HealthCare would like 

Fremont’s Complaint to assert claims relating to coverage does not change the facts actually 

alleged.  United HealthCare has no basis to conduct discovery here. 

D. Pages 25 of United HealthCare’s Opposition Should Be Stricken and An 
Order Awarding Sanctions Against United HealthCare Is Warranted. 

 

United HealthCare has now submitted two separate filings (ECF Nos. 4 & 21) to this Court 

which exceed the page limit imposed by this jurisdiction.  LR 7-3.  Allowing United HealthCare 

to continue to do this causes Fremont undue prejudice in that it must comply with this Court’s 

page limitations while responding to United HealthCare’s lengthy arguments.  Thus, an order 

striking page 25 of the Opposition to Motion to Remand is appropriate.  LR 7-3(c) (“In the absence 

of a court order by the deadline for the underlying motion or brief, the motion to exceed page 

limits is deemed denied.”).  Upon striking the final page of the Opposition, United HealthCare has 

failed to oppose Fremont’s request for sanctions.  Given the egregious conduct identified herein, 

Fremont respectfully requests that its attorneys’ fees and costs be awarded.  28 U.S.C. § 1447(c).    

II. CONCLUSION 

Based on the foregoing, Fremont respectfully requests that its Motion to Remand be 

granted. 

DATED the 28th day of June, 2019. 

McDONALD CARANO LLP 
 

By: /s/ Amanda M. Perach   
Pat Lundvall (NSBN 3761) 
Kristen T. Gallagher (NSBN 9561) 
Amanda M. Perach (NSBN 12399) 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102 
 
Attorneys for Plaintiff  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of McDonald Carano LLP, and on this 28th 

day of June 2019, I caused a true and correct copy of the foregoing REPLY IN SUPPORT OF 

MOTION TO REMAND to be served via the U.S. District Court’s Notice of Electronic Filing 

System (“NEF”) in the above captioned case, upon the following: 

D. Lee Roberts, Jr., Esq. 
Colby L. Balkenbush, Esq. 
Josephine E. Groh, Esq. 
WEINBERG, WHEELER, HUDGINS, 
GUNN & DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
lroberts@wwhgd.corn  
cbalkenbush@wwhgd.corn  
jgroh@wwhgd.corn  
 
Attorneys for Defendants UnitedHealthcare 
Insurance Company, United HealthCare 
Services, Inc., UMR, Inc., Oxford Health 
Plans, Inc., Sierra Health and Life Insurance 
Co., Inc., Sierra Health-Care Options, Inc., 
and Health Plan of Nevada, Inc. 
 
 

 /s/ Kimberly Kirn      
An employee of McDonald Carano LLP 
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DECLARATION OF KENT BRISTOW 
 
I, Kent Bristow, declare as follows: 

1. I am Senior Vice President, Revenue Management for TeamHealth Holdings, Inc. 

Fremont is part of the TeamHealth organization. 

2. I submit this declaration in support of Fremont’s Reply in Support of Motion to 

Remand in the action entitled Fremont Emergency Services (Mandavia), Ltd v. United 

HealthCare Insurance Company, Inc. et al., currently pending in the United States District 

Court, D. Nevada, Case No. 2:19-cv-00832-JAD-VCF (the “Litigation”).   

3. I have personal knowledge of the facts stated within this Declaration.  If called as 

a witness, I would be competent to testify to these facts. 

4. Fremont does not dispute or contest any claims that were denied in whole by any 

of the Defendants to the Litigation.  Further, Fremont does not dispute or contest any individual 

evaluation and management (E/M) code that was denied as part of a claim for which Defendants 

otherwise deemed eligible for payment.  Therefore, Fremont’s Litigation claims concern the rate 

of payment and not the right to a payment for any E/M code for which Defendants determined 

eligible services were delivered. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on: June 28, 2019   

           
      /s/ Kent Bristow   

       Kent Bristow  
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DISTRiCT COURT
CLARK COUNTY,NEVADA

FREMONT EMERGENCY SERViCES
(MANDAVIA)LTD,PLAINTIFF(S)
VS

CASE NO:A-19-792978‐B

DEPARttMEN丁 27

C:ViL ORDER TO STATIST:CALLY CLOSE CASE
Upon review ofthis matter and good cause appearing,

IT IS HEREBY ORDERED thatthe Clerk ofthe Courtis hereby directed to
statistica‖y close this case forthe fo‖ owing reasoni

DiSPOSIT10NS:
□  Deね u‖ 」udgment
□   」udgment on Arblralon

□   Supulated」 udgment
□   Summary」 udgment
□  lnvoluntatt Dもmもsal

□  Molon tO Dも mもs by Deた ndant(s)

□   Supulated Dismissal
□  Voluntav Dbmbsal
図  Transtrred(beお Юt面J)

□    Non―」ury― Disposed After Tna:Starts

□   Non―」ury― Judgment Reached
□  JuⅣ ―Dもposed After Tnal Stans

□  」u町 ―Vedid Reached
□   Other Manner of DispOstion

DATED this 9th day of December, 2019.

UNITED HEALTHCARE INSURANCE
COMPANY,DEFENDANT(S

DISTRICT COURT」 UDGE

Case Number: A-19-792978-B

Electronically Filed
12/10/2019 11:05 AM
Steven D. Grierson
CLERK OF THE COURT
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Attorneys for Plaintiffs 
 
 

UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 
 

FREMONT EMERGENCY SERVICES 
(MANDAVIA), LTD., a Nevada professional 
corporation; TEAM PHYSICIANS OF 
NEVADA-MANDAVIA, P.C., a Nevada 
professional corporation; CRUM, 
STEFANKO AND JONES, LTD. dba RUBY 
CREST EMERGENCY MEDICINE, a 
Nevada professional corporation, 
 
                             Plaintiffs, 
 
vs. 
 
UNITEDHEALTH GROUP, INC., a 
Delaware corporation; UNITED 
HEALTHCARE INSURANCE COMPANY, 
a Connecticut corporation; UNITED 
HEALTH CARE SERVICES INC., dba 
UNITEDHEALTHCARE, a Minnesota 
corporation; UMR, INC., dba UNITED 
MEDICAL RESOURCES, a Delaware 
corporation; OXFORD HEALTH PLANS, 
INC., a Delaware corporation; SIERRA 
HEALTH AND LIFE INSURANCE 
COMPANY, INC., a Nevada corporation; 
SIERRA HEALTH-CARE OPTIONS, INC., 
a Nevada corporation; HEALTH PLAN OF 
NEVADA, INC., a Nevada corporation; 
DOES 1-10; ROE ENTITIES 11-20, 
 
   Defendants. 

Case No.:  2:19-cv-00832-JAD-VCF 
 
 

 
 

AMENDED MOTION TO REMAND 

 
Plaintiffs Fremont Emergency Services (Mandavia), Ltd. (“Fremont”); Team Physicians of 

Nevada-Mandavia, P.C. (“Team Physicians”); Crum, Stefanko and Jones, Ltd. dba Ruby Crest 

Emergency Medicine (“Ruby Crest”) (collectively, the “Health Care Providers”) move the Court to 
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remand this action to the Eighth Judicial District Court for Clark County, Nevada.  In addition, 

pursuant to 28 U.S.C. § 1447(c), the Health Care Providers also ask that the Court award them their 

reasonable attorneys’ fees and costs attributable to the improper removal. 

 This Amended Motion to Remand is submitted at the request of the Court, and based upon 

the record in this matter, the points and authorities that follow, the exhibits attached hereto, and any 

argument of counsel entertained by the Court. 

MEMORANDUM OF POINTS AND AUTHORITIES 

PRELIMINARY STATEMENT 

 The Health Care Providers initiated this action in Nevada state court, and Nevada state 

court is where it belongs.  The Health Care Providers assert claims arising exclusively under 

Nevada state law.  As such, given the absence of complete diversity between the Parties, there is 

no basis for federal subject-matter jurisdiction.  But rather than defend against the Health Care 

Providers’ claims in the proper forum, Defendants have improperly removed.  They argue that the 

doctrine of “complete preemption” under ERISA § 502(a)1 transforms the Health Care Providers’ 

state law claims into federal claims, thus creating federal question jurisdiction pursuant to 28 

U.S.C. § 1331. 

Defendants’ position is meritless for multiple reasons.  First, federal courts across the 

country, at both the district and appellate levels, are virtually unanimous in distinguishing between 

claims challenging the rates of reimbursement paid for healthcare services rendered to ERISA 

plan beneficiaries and claims challenging the right-to-payment for such services.  Only right-to-

payment claims are completely preempted.  Rate-of-payment claims, like those asserted here, are 

not preempted and are routinely remanded to state court.  Additionally, a healthcare provider’s 

lack of standing to pursue ERISA benefits and assertion of claims predicated upon legal duties 

independent of an ERISA plan (such as contractual, quasi-contractual, tort, or statutory duties), 

factors which are present in this case, are both independently fatal to complete preemption. 

                                                 
1 “ERISA” is the Employee Retirement Income Security Act of 1974, Pub. L. 93-406, 88 Stat. 
829.  Section 502(a) is codified at 29 U.S.C. § 1132(a). 
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United has conceded that the overwhelming weight of authority prohibits complete 

preemption under ERISA where there exists a written, oral or quasi contract between the provider 

and the insurer which gives rise to the claims at issue.  See Ex. 1, January 6, 2020 Hearing Tr. at 

37:2-4 (“If it's a rate of payment case based on a -- a contract or a quasi contract, then it's outside 

of ERISA.”).  Notwithstanding that concession, United argues that the claims asserted here are 

preempted because an implied in fact agreement is different than a written, oral or quasi contract.  

Nevada law compels a different conclusion.  Nevada courts uniformly agree that implied in fact 

agreements and express agreements stand on equal footing.  See Certified Fire Prot. Inc. v. 

Precision Constr., 128 Nev. 371, 379, 283 P.3d 250, 256 (2012) (an implied-in-fact contract “is a 

true contract that arises from the tacit agreement of the parties.”); Smith v. Recrion Corp., 91 Nev. 

666, 668, 541 P.2d 663, 665 (1975) (“Both express and implied contracts are founded on an 

ascertained agreement.”); Magnum Opes Const. v. Sanpete Steel Corp., 2013 WL 7158997 (Nev. 

Nov. 1, 2013) (quoting 1 Williston on Contracts § 1:5 (4th ed. 2007) (noting that the legal effects 

of express and implied-in-fact contracts are identical); Cashill v. Second Judicial Dist. Court of 

State ex rel. Cty. of Washoe, 128 Nev. 887, 381 P.3d 600 (2012) (unpublished) (“The distinction 

between express and implied in fact contracts relates only to the manifestation of assent; both 

types are based upon the expressed or apparent intention of the parties.”).  There is no question 

that implied in fact agreements are treated the same as written, oral and quasi contracts in Nevada 

and, consequently, the caselaw rejecting ERISA preemption for claims arising out of such 

contracts equally applies to implied in fact agreements. 

As shown below, in cases such as this—where a healthcare provider asserts state law 

causes of action challenging the rates of reimbursement allowed by an ERISA plan for claims 

which the plan has determined to be covered and payable, and the defendant removes on the basis 

of complete preemption—remand is essentially automatic.  The Court should follow this well-

established authority and grant the Amended Motion. 

SUMMARY OF ALLEGATIONS & PROCEDURAL HISTORY 

 The Health Care Providers are professional emergency medicine service groups that staff the 

emergency departments at ten hospitals and other facilities throughout Nevada.  See First Amended 
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Complaint (ECF No. 40) (hereinafter “Am. Compl.”) ¶¶ 3-5.  Defendants (“United”) are large health 

insurance companies and claims administrators.  Am. Compl. ¶¶ 6-13.  United provides healthcare 

benefits to its members (“United’s Members”), including coverage for emergency care.  Am. Compl. 

¶¶ 19, 33. 

 The Health Care Providers and the hospitals whose emergency departments they staff are 

obligated by both federal and Nevada law and medical ethics to render emergency services and care 

to all patients who present in the emergency department, regardless of an individual’s insurance 

coverage or ability to pay.  Am. Compl. ¶ 18; see also Emergency Medical Treatment and Active 

Labor Act (EMTALA), 42 U.S.C. § 1395dd; NRS 439B.410.  At all relevant times, United and the 

Health Care Providers have not had a written “network” agreement governing rates of 

reimbursement for emergency services rendered by the Health Care Providers to United’s Members.  

Am. Compl. ¶ 20.  Nevertheless, in accordance with their legal and ethical obligations, the Health 

Care Providers have provided emergency care to United’s Members.  Am. Compl. ¶¶ 18, 22. 

 The Health Care Providers have submitted claims to United seeking reimbursement for this 

emergency care.  Am. Compl. ¶¶ 25-26, 40.  United, in turn, has paid the Health Care Providers.  Id.  

Over the period of 2008 through 2017, United paid the Health Care Providers at a range of 75-90% 

of the Health Care Providers’ billed charges.  Am. Compl. ¶ 53.  This longstanding and historical 

practice establishes the basis for an implied-in-fact contract, as well as the usual and customary (or 

reasonable) rates of reimbursement for the emergency services.  Am. Compl. ¶¶ 54, 189-206, 216-

226.  Thereafter, however, circumstances changed.  United continued to pay the Health Care 

Providers’ claims for emergency services, but arbitrarily and drastically reduced the rates of 

reimbursement to levels below the usual and customary rates.  Am. Compl. ¶ 55. 

Not satisfied with the reduced rates of reimbursement, on April 15, 2019, Fremont brought 

suit in the Eighth Judicial District Court for Clark County, Nevada.  See Original Complaint (ECF 

No. 1-1) (hereinafter “Compl.”) ¶¶ 2-9.  The Original Complaint made clear that the lawsuit involved 

only claims for reimbursement which United already had determined were payable and had paid, 

albeit at artificially reduced rates.  Compl. ¶ 27.  The Original Complaint asserted seven state-law 

causes of action, including breach of implied-in-fact contract, tortious breach of the implied 
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covenant of good faith and fair dealing, unjust enrichment, violation of NRS 686A.020 and 

686A.310, violations of Nevada Prompt Pay statutes and regulations, violations of Nevada 

Consumer Fraud & Deceptive Trade Practices Acts, and declaratory judgment.   See Compl. 

generally.  All of these legal claims are based on United’s underpayment of claims which it had 

determined were payable and paid, i.e., a dispute over the proper rates of payment rather than the 

right to payment.  Compl. ¶ 27. 

Although the basis for federal subject-matter jurisdiction was facially lacking, on May 14, 

2019, Defendants filed a Notice of Removal with this Court, contending that the asserted state-

law claims are completely preempted by ERISA because they “relate to” an employee benefit 

plan.  See Notice of Removal (ECF No. 1) at ¶¶ 2-12.  Fremont timely moved to remand.  See 

Motion to Remand (ECF No. 5).  The Motion to Remand was denied without prejudice on January 

6, 2020, in light of the anticipated filing of the First Amended Complaint.  

On January 7, 2020, with the Court’s permission, the Health Care Providers filed the First 

Amended Complaint. See Am. Compl.  In this amended pleading, the Health Care Providers added 

additional parties (two plaintiffs and one defendant), as well as an additional state statutory cause of 

action (violation of NRS 207.350 et seq. (Nevada RICO)).  Am. Compl. ¶¶ 3-13, 261-73. The 

Original Complaint featured claims arising exclusively under Nevada state statutory and common 

law, and the First Amended Complaint has not changed this.  

Because there is no basis for federal subject-matter jurisdiction, the Health Care Providers 

seek remand to Nevada state court. 

LEGAL STANDARD 

“Under 28 U.S.C. § 1441, a defendant may remove an action filed in state court to federal 

court if the federal court would have original subject matter jurisdiction over the action.” Moore-

Thomas v. Alaska Airlines, Inc., 553 F.3d 1241, 1243 (9th Cir. 2009).  And “[f]ederal courts have 

original jurisdiction over ‘all civil actions arising under the Constitution, laws, or treaties of the 

United States.’” Id. (citing 28 U.S.C. § 1331).  In general, “[a]n action arises under federal law 

only if federal law ‘creates the cause of action’ or ‘a substantial question of federal law is a 

necessary element’” of the plaintiff’s state law claim.  Coeur d'Alene Tribe v. Hawks, 933 F.3d 
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1052, 1055 (9th Cir. 2019) (citing Morongo Band of Mission Indians v. Cal. State Bd. of 

Equalization, 858 F.2d 1376, 1383 (9th Cir. 1988)).  The Ninth Circuit “has long and consistently 

held that [such] federal-law element must appear on the face of plaintiff's well-pleaded 

complaint.”  Morongo, 858 F.2d at 1383 (citing Franchise Tax Bd. v. Construction Laborers 

Vacation Tr., 463 U.S. 1, 9-10 (1983)).  “This means that a plaintiff may not establish federal 

jurisdiction by asserting in its complaint that the defendant will raise a federal-law defense to the 

plaintiff's claim, or by including in its complaint allegations of federal-law questions that are not 

essential to its claim[.]”  Id. (citing Franchise Tax Bd., 463 U.S. at 13-14). 

Further, “[t]he removal statute is strictly construed, and any doubt about the right of 

removal requires resolution in favor of remand.”  Moore-Thomas v. Alaska Airlines, Inc., 553 F.3d 

1241, 1244 (9th Cir. 2009) (citing Gaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir.1992)).  “The 

presumption against removal means that the defendant always has the burden of establishing that 

removal is proper.”  Id. (internal quotations omitted).  See also Hansen v. Group Health Coop., 

902 F.3d 1051, 1057 (9th Cir. 2018) (“The removing defendant bears the burden of overcoming 

the strong presumption against removal jurisdiction.”) (citation omitted).  And so, “[i]f a district 

court determines at any time that less than a preponderance of the evidence supports the right of 

removal, it must remand the action to the state court.”  Id. (citing Geographic Expeditions, Inc. v. 

Estate of Lhotka ex rel. Lhotka, 599 F.3d 1102, 1107 (9th Cir. 2010)). 

Finally, Plaintiffs are the “master[s]” of their complaints and may choose to litigate in state 

court by pleading only state law causes of action, even where a federal cause of action would 

otherwise be available.  See Hansen, 902 F.3d at 1056; ARCO Envtl. Remediation, L.L.C. v. Dep't 

of Health & Envtl. Quality of Montana, 213 F.3d 1108, 1114 (9th Cir. 2000) (“As the master of 

the complaint, a plaintiff may defeat removal by choosing not to plead independent federal 

claims”).  Removal based on federal-question jurisdiction is reviewed under the longstanding 

well-pleaded complaint rule, which “provides that an action ‘aris[es] under’ federal law ‘only 

when a federal question is presented on the face of the plaintiff’s properly pleaded complaint.’”  

Hansen, 902 F.3d at 1057 (citing Caterpillar Inc. v. Williams, 482 U.S. 386, 398–99 (1987)).  

Thus, “a defendant cannot remove on the basis of a federal defense.”  Id. (citation omitted). 
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ARGUMENT 

I. ONLY COMPLETE ERISA PREEMPTION YIELDS FEDERAL SUBJECT-
MATTER JURISDICTION 
 

ERISA is “one of only a few federal statutes under which two types of preemption may 

arise: conflict preemption and complete preemption.”  Conn. State Dental Ass’n v. Anthem Health 

Plans, Inc., 591 F.3d 1337, 1343 (11th Cir. 2009).  These two forms of preemption are doctrinally 

distinct.  Complete preemption occurs where “Congress intended the scope of a federal law to be 

so broad as to entirely replace any state-law claim.”  Marin Gen. Hosp. v. Modesto & Empire 

Traction Co., 581 F.3d 941, 945 (9th Cir. 2009) (internal citation and quotation marks omitted).  

Complete preemption is a “rare” doctrine, by which a “state-created cause of action can be deemed 

to arise under federal law[,]” regardless of whether a plaintiff, as “the master of [its] complaint,” 

intentionally “cho[se] not to plead independent federal claims.”  ARCO, 213 F.3d at 1114.  As 

such, complete preemption operates as an exception to the well-pleaded complaint rule.  Marin, 

581 F.3d at 945.  “Even if the only claim in a complaint is a state law claim, if that claim is one 

that is ‘completely preempted’ by federal law, federal subject matter jurisdiction exists and 

removal is appropriate.”  Toumajian v. Frailey, 135 F.3d 648, 653 (9th Cir. 1998). 

“Unlike complete preemption, preemption that stems from a conflict between federal and 

state law is a defense to a state law cause of action and, therefore, does not confer federal 

jurisdiction over the case.” ARCO, 213 F.3d at 1114.  Accordingly, conflict preemption is not a 

basis for removal to federal court.  Toumajian, 135 F.3d at 654.  If a claim is conflict preempted, 

“[t]he district court lacks power to do anything but remand the case to the state court where the 

preemption issue can be addressed and resolved.”  Id. 655. 

ERISA contains an express preemption provision—§ 514(a)—which directs that “this 

subchapter . . . shall supersede any and all State laws insofar as they may now or hereafter relate 

to any employee benefit plan . . . .”  29 U.S.C. § 1144(a).  ERISA conflict preemption arises from 

this language.  See Conn. Dental, 591 F.3d at 1344.  Separately, complete preemption is derived 

from ERISA’s civil enforcement provision—§ 502(a)—in which Congress enacted a 

“comprehensive scheme of civil remedies to enforce ERISA's provisions.”  Cleghorn v. Blue 
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Shield of Cal., 408 F.3d 1222, 1225 (9th Cir. 2005).  These doctrines are not coextensive in reach.  

“Complete preemption is narrower than [conflict] ERISA preemption . . . . Therefore, a state-law 

claim may be defensively preempted under § 514(a) but not completely preempted under § 

502(a).”  Conn. Dental, 591 F.3d at 1344 (internal brackets omitted). 

Defendants contend that “state law claims that relate to an employee welfare benefit plan 

are properly removed to federal court even where the complaint does not facially state an ERISA 

cause of action.”  Notice of Removal ¶ 11 (emphasis added).  That is a blatant misstatement of the 

law.  The Ninth Circuit has expressly held that “the question whether a law or claim ‘relates to’ 

an ERISA plan is not the test for complete preemption under § 502(a)(1)(B).  Rather it is the test 

for conflict preemption under § 514(a).”  Marin, 581 F.3d at 949.  And “conflict preemption under 

§ 514(a) does not provide a basis for federal question jurisdiction . . . .”  Id.  Because only complete 

preemption—not conflict preemption—yields federal subject-matter jurisdiction, Defendants 

must establish that that the Health Care Providers’ claims are completely preempted in order to 

avoid remand.  Conflict preemption is irrelevant in this context. 

II. PLAINTIFFS’ CLAIMS ARE NOT COMPLETELY PREEMPTED 

In Aetna Health Inc. v. Davila, 542 U.S. 200 (2004), the Supreme Court established a two-

part framework governing complete ERISA preemption.  Under Davila, complete preemption 

obtains only where: (1) a plaintiff “could have brought his claim under ERISA § 502(a)(1)(B),” 

and (2) “no other independent legal duty . . . is implicated by a defendant’s actions.”  Id. at 210.  

The test is conjunctive; a claim is completely preempted only if both prongs are satisfied.2  

McCulloch Orthopaedic Surgical Servs., PLLC v. Aetna Inc., 857 F.3d 141, 146 (2d Cir. 2017).  

Multiple federal circuits, including the Ninth Circuit, have analyzed and applied this framework.  

See Marin, 581 F.3d at 946; Pascack Valley Hosp., Inc. v. Local 464A Welfare Reimbursement 

                                                 
2 A number of courts have further disaggregated the first Davila prong into two subparts.  See, 
e.g., Montefiore Med. Ctr. v. Teamsters Local 272, 642 F.3d 321, 328 (2d Cir.2011); Conn Dental, 
591 F.3d at 1350 (citing Marin, 581 F.3d at 947-49); Comprehensive Spine Care P.A. v. Oxford 
Health Ins. Inc., 2018 WL 6445593, at *2 (D.N.J. Dec. 10, 2018).  These courts find that Davila 
Prong 1 is satisfied only where: (1) the plaintiff is the type of party who could bring a claim 
pursuant to ERISA § 502(a)(1)(B), i.e., the plaintiff must have ERISA standing; and (2) the actual 
claim asserted by the plaintiff can be construed as a colorable claim for ERISA benefits, i.e. the 
claim falls within the scope of § 502(a)(1)(B).  Id. 
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Plan, 388 F.3d 393, 399 (3d Cir. 2004); Lone Star OB/GYN Assocs. v. Aetna Health Inc., 579 F.3d 

525, 529 (5th Cir. 2009); Franciscan Skemp Healthcare, Inc. v. Cent. States Joint Bd. Health and 

Welfare Tr. Fund, 538 F.3d 594, 598 (7th Cir. 2008); Conn. Dental, 591 F.3d at 1345; Montefiore, 

642 F.3d at 328.  As shown below, neither Davila prong is satisfied here. 

A. Davila Prong 1 

Davila Prong 1 looks to whether the plaintiff “could have brought [the] claim under ERISA 

§ 502(a)(1)(B).”  Marin, 581 F.3d at 947.  To satisfy this element, two requirements must be met: 

the asserted claims must fall within the scope of ERISA and the plaintiff must have standing to 

sue under ERISA.  Conn. Dental, 591 F.3d at 1350.  Regarding the first requirement, multiple 

appellate courts have held that claims which challenge the rates of reimbursement paid for covered 

healthcare services, rather than the right to reimbursement for such services, do not fall within the 

scope of § 502(a)(1)(B).  Id. at 1349-50; Lone Star, 579 F.3d at 531; Montefiore, 642 F.3d at 325; 

CardioNet Inc. v. Cigna Health Corp., 751 F.3d 165, 177-78 (3d Cir. 2014).  This crucial 

distinction between rate-of-payment and right-to-payment claims finds its genesis in a Ninth 

Circuit decision called Blue Cross of Cal. v. Anesthesia Care Assocs. Med. Grp., Inc., 187 F.3d 

1045, 1051 (9th Cir. 1999) (affirming remand of health care providers’ state law claim for breach 

of contract because the dispute was “not over the right to payment, which might be said to depend 

on the patients’ assignments to the Providers, but the amount, or level, of payment, which depends 

on the terms of the provider agreements.”).  Although Blue Cross preceded Davila, the Ninth 

Circuit has expressly found that its analysis and holding are consistent with the Davila framework 

and remain good law.  Marin, 581 F.3d at 948. 

Here, the Health Care Providers explicitly plead that they challenge only rates of 

reimbursement on claims which Defendants have adjudicated as payable and actually paid, not 

the right to reimbursement for those claims.  Am. Compl. ¶¶ 1, 26; 1 n.1 (“The Health Care 

Providers also do not assert any claims . . . with respect to the right to payment under any ERISA 

plan.”).  As such, the claims asserted in this action do not fall within the scope of ERISA, and the 

Court should grant the Amended Motion for this reason alone.  Indeed, federal district courts 

routinely remand cases removed based upon complete ERISA preemption where the plaintiff 
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challenges only rates of reimbursement.  See, e.g., Garber v. United Healthcare Corp., 2016 WL 

1734089, at *3-5 (E.D.N.Y. May 2, 2016); Long Island Thoracic Surgery, P.C. v. Building Serv. 

32BJ Health Fund, 2019 WL 5060495, at *2 (E.D.N.Y. Oct. 9, 2019); Premier Inpatient Partners 

LLC v. Aetna Health & Life Ins. Co., 371 F. Supp. 3d 1056, 1068-74 (M.D. Fla. 2019); Gulf-to-

Bay Anesthesiology Assocs. v. UnitedHealthCare of Fla., Inc., 2018 WL 3640405, at *3 (M.D. 

Fla. July 20, 2018); Hialeah Anesthesia Specialists, LLC v. Coventry Health Care of Fla., Inc., 

258 F. Supp. 3d 1323, 1327-30 (S.D. Fla. 2017); N. Jersey Brain & Spine Ctr. v. MultiPlan, Inc., 

2018 WL 6592956, at *7 (D.N.J. Dec. 14, 2018); E. Coast Advanced Plastic Surgery v. 

AmeriHealth, 2018 WL 1226104, at *3 (D.N.J. Mar. 9, 2018).  

The cases cited by Defendants in the Notice of Removal (ECF No. 1) are inapposite because 

they all concern disputes over the right to payment/coverage under a health plan, rather than the rate 

of payment, as is the case here.  In Tingey v. Pixley-Richards W., Inc., the plaintiff was an employee 

bringing suit for claims concerning the employer’s and insurer’s termination of health insurance 

coverage, squarely within the scope of ERISA because the claims arose out of an employee welfare 

benefit plan.  Tingey v. Pixley-Richards W., Inc., 953 F.2d 1124, 1133 (9th Cir. 1992).  Similarly, in 

Misic v. Bldg. Serb. Employees Health & Welfare Tr., the insurer was being sued for failure to cover 

a claim based on the amount that was expressly required to be paid under the health plan when the 

beneficiary’s rights were assigned to the medical provider.  Misic v. Bldg. Serv. Employees Health 

& Welfare Tr., 789 F.2d 1374, 1376 (9th Cir. 1986).  In Gables, the claims concerned an alleged 

wrongful denial of coverage under the health care plan.  Gables Ins. Recovery, Inc. v. Blue Cross & 

Blue Shield of Fla., Inc., 813 F.3d 1333, 1338 (11th Cir. 2015). Finally, in Cleghorn, an employee 

bringing claims against the insurer asserted claims based on his health plan’s denial of coverage.  

Cleghorn v. Blue Shield of California, 408 F.3d 1222, 1223–24 (9th Cir. 2005).  This case is distinct 

from all the cases cited by Defendants because this is a rate of payment case, not a right to payment 

case, as in Cleghorn, Gables, Misic and Tingey. 

Defendants have also indicated (ECF Doc. No. 38) that they will rely upon a recent 

decision called Hill Country Emergency Med. Assocs., P.A. et al. v. UnitedHealthCare Ins. Co. et 

al., No. 1:19-CV-00548-RP (W.D. Tex. Dec. 10, 2019), in which a district court in the Western 
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District of Texas held that an out-of-network healthcare provider’s rate-of-payment claims were 

completely preempted.  The Hill Country Court premised this conclusion upon its reading of the 

Fifth Circuit’s decision in Lone Star to hold that the right-to-payment / rate-of-payment distinction 

applies only to claims brought by in-network providers.  See Petition in Hill Country Emergency 

Medical Associates et al. vs. UnitedHealthcare Insurance Company et al. (Ex. 2) at 6-7.  But that 

reflects a misreading of Lone Star, which, while addressing claims by an in-network provider, in 

no way so limits its recognition of the distinction in out of network cases.  Lone Star, 579 F.3d at 

530-32.  Hill Country is an extreme outlier, standing in stark contrast to the multitude of cases in 

which district courts have remanded rate-of-payment disputes brought by out-of-network 

providers.  See, e.g., Garber, 2016 WL 1734089, at *3-5; Long Island Thoracic Surgery, 2019 

WL 5060495, at *2; Premier Inpatient, 371 F. Supp. 3d at 1068-74; Gulf-to-Bay, 2018 WL 

3640405, at *3; Hialeah, 258 F. Supp. 3d at 1327-30; Comprehensive Spine, 2018 WL 6445593, 

at *2; N. Jersey Brain & Spine Ctr. v. United Healthcare Ins. Co., 2019 WL 6317390, at *5 (D.N.J. 

Nov. 25, 2019), R&R adopted, 2019 WL 6721652. 

In addition, Hill Country is distinguishable because the factual allegations and legal 

theories in that case were different: the Hill Country plaintiffs asserted claims based upon 

assignments of benefits and did not allege the existence of any contract.  Ex. 2 at 2, 5.  Here, the 

Health Care Providers have alleged the existence of an implied-in-fact agreement and have 

expressly stated that they are not pursuing any claims under an assignment of benefit theory.  As 

the Ninth Circuit explained in Marin, such a claim “does not stem from the ERISA plan, and the 

[provider] is therefore not suing as an assignee of an ERISA plan participant or beneficiary . . . it 

is suing in its own right pursuant to an independent obligation.”  581 F.3d at 948.   

Davila Prong 1 is unsatisfied for the additional reason that the Health Care Providers lack 

ERISA standing.  Section 502(a)(1)(B) confers standing to bring a benefits-due action upon plan 

“participant[s]” and “beneficiar[ies].”  29 U.S.C. § 1132(a)(1)(B).  The Health Care Providers are 

neither.  Defendants assert that the Health Care Providers enjoy derivative standing because they 

received assignments of benefits from their patients.  Notice of Removal ¶ 13.  Putting aside that 

Defendants have not even attempted to demonstrate the existence, scope, or legal effectiveness of 
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such assignments, the Health Care Providers have explicitly pled that they pursue claims based 

upon duties owed directly to them, not derivative claims based upon duties owed to their patients.  

Am. Compl. at 1 n.1.  The law is clear that the existence of an assignment does not convert a 

healthcare provider’s claims based upon legal obligations independent of an ERISA plan into 

claims for ERISA benefits.  See Blue Cross, 187 F.3d at 1052 (“[W]e find no basis to conclude 

that the mere fact of assignment converts the Providers’ claims into claims to recover benefits 

under the terms of an ERISA plan.”). 

Marin is highly instructive.  In that case, the healthcare provider plaintiff asserted state 

law claims for breach of an implied-in-fact contract, breach of oral contract, negligent 

misrepresentation, quantum meruit, and estoppel.  581 F.3d at 944.  The defendant removed based 

upon complete ERISA preemption, arguing that the first Davila prong was satisfied because the 

provider allegedly had standing to pursue claims under an assignment of benefits.  Id. at 949.  The 

Ninth Circuit disagreed, concluding that because the provider had asserted claims based upon a 

purported oral contract with the defendant, the relevant legal obligation “does not stem from the 

ERISA plan, and the [provider] is therefore not suing as an assignee of an ERISA plan participant 

or beneficiary . . . it is suing in its own right pursuant to an independent obligation.”  Id. at 948.  

The Ninth Circuit considered and squarely rejected the argument that United makes here: that 

because the provider plaintiff allegedly obtained an assignment of benefits, it was prevented from 

seeking relief under state law: 

Second, defendants argue that because the Hospital was assigned the patient’s 
rights to payment under his ERISA plan, it was prevented from seeking additional 
payment under state law. That is, they argue that because the Hospital could have 
brought a suit under § 502(a)(1)(B) for payments owed to the patient by virtue of 
the terms of the ERISA plan, this is the only suit the Hospital could bring. This 
argument is inconsistent with our analysis in Blue Cross.  There we concluded that, 
even though the Providers had received an assignment of the patient’s medical 
rights and hence could have brought a suit under ERISA, there was “no basis to 
conclude that the mere fact of assignment converts the Providers’ claims [in this 
case] into claims to recover benefits under the terms of an ERISA plan.” 187 F.3d 
at 1052. 
  
We conclude that the Hospital’s state-law claims based on its alleged oral contract 
with [defendant] were not brought, and could not have been brought, under § 
502(a)(1)(B). Therefore, the Hospital’s state-law claims do not satisfy the first 
prong of Davila. 
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Id. at 949.  In other words, that the plaintiff could have but chose not to assert a derivative claim 

for ERISA benefits did not foreclose it from instead asserting non-ERISA claims based on 

separate legal obligations owed to it directly.  See also Bay Area Surgical Mgmt., LLC v. United 

Healthcare Ins. Co., 2012 WL 3235999, at *4 (N.D. Cal. Aug. 6, 2012) (no ERISA standing where 

causes of action “arise from the alleged oral contract between [plaintiff] and United”); N. Jersey 

Brain & Spine Ctr. v. Aetna Life Ins. Co., 2017 WL 659012, at *4-5 (D.N.J. Feb. 17, 2017) (no 

ERISA standing where “[plaintiff] is not seeking relief as an assignee of an ERISA plan’s benefits, 

but pursuing recovery under the terms of an implied contract between it and Aetna.”).  

Here, as in Blue Cross, Marin, and their progeny, the Health Care Providers assert claims 

based upon contractual and quasi-contractual legal obligations independent of any ERISA plans.  

Assignments of benefits, to the extent they exist and are effective, would not convert the claims 

pled into claims for ERISA benefits.  For this reason, the Court should grant the Amended Motion. 

B. Davila Prong 2 

Davila Prong 2 looks to whether an independent legal duty is implicated by the defendant’s 

actions.  542 U.S. at 210.  “If there is some other independent legal duty beyond that imposed by 

an ERISA plan, a claim based on that duty is not completely preempted . . . .”  Marin, 581 F.3d at 

949.  “A legal duty is independent if it is not based on an obligation under an ERISA plan, or it 

would exist whether or not an ERISA plan existed.”  N.J. Carpenters and the Trs. Thereof v. 

Tishman Constr. Corp. of N.J., 760 F.3d 297, 303 (3d Cir. 2014).  Courts routinely hold that claims 

predicated upon duties imposed by state common and statutory law do not satisfy Davila Prong 2.  

See, e.g., McCulloch, 857 F.3d at 150 (second Davila prong unsatisfied because “[plaintiff’s] 

promissory-estoppel claim against Aetna arises not from an alleged violation of some right 

contained in the plan, but rather from a freestanding state-law duty grounded in conceptions of 

equity and fairness.”); Wurtz v. Rawlings Co., LLC, 761 F.3d 232, 243 (2d Cir. 2014) (“[W]hile 

defendants’ reimbursement claims relate to plaintiffs’ plans, this is not the test for complete 

preemption.  Plaintiffs’ claims do not derive from their plans or require investigation into the terms 

of their plans; rather, they derive from [a state statute].”); Bay Area Surgical, 2012 WL 3235999, 

at *4 (second Davila prong unsatisfied because plaintiff alleging claim under an oral agreement 
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“is suing on its own right pursuant to an independent obligation, and its claims would exist 

regardless of an ERISA plan.”); Christ Hosp. v. Local 1102 Health and Benefit Fund, 2011 WL 

5042062, at *4 (D.N.J. Oct. 24, 2011) (second Davila prong unsatisfied where claims “depend[ed] 

on the operation of a third-party contract” between plaintiff medical provider and defendant 

ERISA plan, rather than on the terms of the ERISA plan). 

Once again, Marin is analogous.  The Marin Court held that legal and equitable claims 

asserted by a healthcare provider plaintiff based upon a purported contract that was never reduced 

to writing—similar to the claims alleged in this action—were supported by an independent legal 

duty because they were “in no way based on an obligation under an ERISA plan” and “would 

exist whether or not an ERISA plan existed.”  581 F.3d at 950.  Here too, the Health Care 

Providers’ claims are based upon obligations imposed by Nevada state law and in no way depend 

upon the existence of an ERISA plan.  And importantly, United has already conceded the point, 

acknowledging that contractual or quasi-contractual claims for reimbursement do not give rise to 

complete ERISA preemption.  See January 6, 2020 Hearing Tr. at 37:2-4. 

As such, Davila Prong 2 is unsatisfied, providing yet another fatal flaw in Defendants’ 

complete preemption argument. 

III. COSTS AND FEES 

Should the Court grant this Motion, it should award the Health Care Providers their 

reasonable fees and costs incurred as a result of the improper removal, pursuant to 28 U.S.C. § 

1447(c).  In applying § 1447(c), this Court has explained that fees are appropriate if the removal was 

not objectively reasonable based on the relevant case law.  See J.M. Woodworth Risk Retention Grp., 

Inc. v. Uni-Ter Underwriting Mgmt. Corp, 2014 WL 6065820, at *1 (D. Nev. Nov. 12, 2014).  Here, 

United did not have an objectively reasonable basis for removal.  Voluminous case law, in the Ninth 

Circuit and beyond, demonstrated that removal was improper because rate-of-payment disputes are 

not completely preempted by ERISA.  But United chose to disregard this precedent and remove 

nonetheless.  Accordingly, the Health Care Providers are entitled to recover its attorneys’ fees and 

costs incurred in filing the original Motion and this Amended Motion. 
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CONCLUSION 

 For all the foregoing reasons, the Court should grant the Amended Motion, remand this 

action to the Eighth Judicial District Court for Clark County, Nevada, and award the Health Care 

Providers their reasonable costs and attorney’s fees pursuant to 28 U.S.C. § 1447(c). 

DATED this 15th day of January, 2020. 
 
      McDONALD CARANO LLP  

      By:  /s/ Kristen T. Gallagher      
Pat Lundvall (NSBN 3761) 
Kristen T. Gallagher (NSBN 9561)  
Amanda M. Perach (NSBN 12399) 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102 
Telephone: (702) 873-4100 
plundvall@mcdonaldcarano.com 
kgallagher@mcdonaldcarano.com  
aperach@mcdonaldcarano.com  
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 15th day of January, 2020, I caused a true and correct 

copy of the foregoing AMENDED MOTION TO REMAND to be served via the U.S. District 

Court’s Notice of Electronic Filing system (“NEF”) in the above-captioned case, upon the following: 

D. Lee Roberts, Jr., Esq. 
Colby L. Balkenbush, Esq. 
Josephine E. Groh, Esq. 
WEINBERG, WHEELER, HUDGINS, 
GUNN & DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
Telephone: (702) 938-3838 
lroberts@wwhgd.corn 
cbalkenbush@wwhgd.corn 
jgroh@wwhgdcorn 
 
Attorneys for Defendants 
 

 

 
      
 
       /s/ Kristen T. Gallagher   
       McDonald Carano LLP 
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UnitedHealthcare Insurance Company et al. 
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something to do with whether the dispute is coverage or rate

of payment?  Does that make a difference?

MR. ROBERTS:  Yes.

THE COURT:  Okay.

MR. ROBERTS:  Yes.  And that may be more detail than

we need to go in now --

THE COURT:  Okay.

MR. ROBERTS:  -- but I -- I --

THE COURT:  That's probably what I told Ms. Lundvall

I didn't want to hear about.

MR. ROBERTS:  Yes, you did.  And I don't know that

the Court needs to address it, but they -- they do make clear

in -- in their reply brief --

THE COURT:  Right.

MR. ROBERTS:  -- that they acknowledge this is only

about the rate of payment.

THE COURT:  Rate of payment.  Right.  Yeah.

MR. ROBERTS:  And we paid them something, but it's

just not satisfactory to them.

THE COURT:  And that way -- that -- you know, if

that's accepted, then it's outside of ERISA.  If it's truly

and only a rate of payment case, then it's -- it's not ERISA.

No?

MR. ROBERTS:  I don't -- I think that's a little bit

too broad.

AMBER M. McCLANE, RPR, CRR, CCR #914
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THE COURT:  Too broad?  Okay.

MR. ROBERTS:  If it's a rate of payment case based on

a -- a contract or a quasi contract, then it's outside of

ERISA.

THE COURT:  Okay.

MR. ROBERTS:  But if there is no contract except the

ERISA contract, I don't believe it is outside of ERISA.

THE COURT:  Okay.  So -- so the -- then the question

is, is there a contract or a quasi contract.

MR. ROBERTS:  Correct.

THE COURT:  Aah.  Okay.  Okay.  Thank you.

MR. ROBERTS:  And -- and for that very issue, this

Court in the order on the motion to stay, Document 25 --

THE COURT:  Right.  And I was looking at that just

before I came in here.

MR. ROBERTS:  Yes.

THE COURT:  I said, gosh, I entered an order in this

case.  I better read what I had to say.  Okay.

MR. ROBERTS:  And I think --

THE COURT:  That's Number 25; right?

MR. ROBERTS:  Yes.

THE COURT:  Yeah.

MR. ROBERTS:  And -- and the Court took a preliminary

peek at these issues and determined that it was unlikely that

the case would be remanded --

AMBER M. McCLANE, RPR, CRR, CCR #914
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Thank you very much.

MS. LUNDVALL:  Thank you, Your Honor.

MR. ROBERTS:  Thank you, Your Honor.

MS. GALLAGHER:  Thank you.

(Proceedings adjourned at 3:58 p.m.)

* * * 

I, AMBER M. McCLANE, court-appointed transcriber, certify 

that the foregoing is a correct transcript transcribed from 

the official electronic sound recording of the proceedings in 

the above-entitled matter. 

 

   /s/_________________________________  1/15/2020 
      AMBER MCCLANE, RPR, CRR, CCR #914       Date   

AMBER M. McCLANE, RPR, CRR, CCR #914
(702) 384-0429
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PLAINTIFFS’ ORIGINAL PETITION – PAGE 1 

CAUSE NO. ______________ 
 

Hill Country Emergency Medical 
Associates, P.A., Longhorn Emergency 
Medicine Associates, P.A., Central Texas 
Emergency Associates, P.A., and 
Emergency Associates of Central Texas, 
P.A., 
 

Plaintiffs, 
 

v. 
 

UnitedHealthCare Insurance Company 
and UnitedHealthCare of Texas, Inc., 
 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
  IN THE DISTRICT COURT

 

 ___ JUDICIAL DISTRICT
 

 

 TRAVIS COUNTY, TEXAS
 

PLAINTIFFS’ ORIGINAL PETITION
 
TO THE HONORABLE COURT: 

 COME NOW Plaintiffs Hill Country Emergency Medical Associates, P.A., Longhorn 

Emergency Medicine Associates, P.A., Central Texas Emergency Associates, P.A., and 

Emergency Associates of Central Texas, P.A., by and through undersigned counsel, file this 

Original Petition against Defendants UnitedHealthCare Insurance Company and 

UnitedHealthCare of Texas, Inc. (collectively, “The Insurance Companies”), and would show the 

Court as follows: 

INTRODUCTION 

1. Plaintiffs Hill Country Emergency Medical Associates, P.A., Longhorn Emergency 

Medicine Associates, P.A., Central Texas Emergency Associates, P.A., and Emergency Associates 

of Central Texas, P.A. (collectively, the “Plaintiff Doctors”) are four groups of physicians who 

provide emergency care to thousands of citizens of central Texas. Unlike most other physicians, 

4/15/2019 4:15 PM                      
Velva L. Price 
District Clerk   
Travis County  

D-1-GN-19-002050
Jessica A. Limon

D-1-GN-19-002050

201ST
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PLAINTIFFS’ ORIGINAL PETITION – PAGE 2 

who generally have the ability to choose the patients that they treat, these doctors do not. By ne-

cessity and under compulsion of federal and state law, Plaintiff Doctors are obligated to treat all 

patients who require emergency services.  In recognition of the nature and critical importance of 

these services, Texas law requires health insurers to compensate emergency medicine physicians 

at usual and customary rates, whether or not the doctors are part of the insurers’ preferred provider 

networks.  Reasonable compensation is essential to permit Plaintiff Doctors to continue to provide 

high-quality emergency services and to attract and retain physicians who are willing to work long 

hours under great stress in order to perform life-saving medical services in otherwise underserved 

areas of Texas. 

2. The Insurance Companies historically have compensated  Plaintiff Doctors at more 

reasonable rates, as required under Texas statutes. In recent years, however, the Insurance Com-

panies began slashing the rates at which they paid Plaintiff Doctors for their emergency services. 

The Insurance Companies began paying some of the claims for emergency services rendered by 

Plaintiff Doctors at far below the usual and customary rates—substantially below the historic lev-

els for the same services and significantly below the rates at which the Insurance Companies 

continued to pay other substantially identical  claims.   

3. One explanation for this disparity is that the Insurance Companies are reimbursing 

Plaintiff Doctors for services provided to members of the plans they fully underwrite at signifi-

cantly lower rates than they are reimbursing Plaintiff Doctors for services provided to members of 

the employer-funded plans for which the Insurance Companies only provide administrative ser-

vices. 
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4. This action seeks damages for the Insurance Companies’ violations of Texas law 

and to compel the Insurance Companies to abide by Texas law with respect to payment of future 

claims. 

PARTIES 

5. Plaintiff Hill Country Emergency Medical Associates, P.A. is a Texas professional 

association that provides physician staffing to emergency departments, primarily in Central Texas. 

6. Plaintiff Longhorn Emergency Medicine Associates, P.A. is a Texas professional 

association that provides physician staffing to emergency departments, primarily in Central Texas. 

7. Plaintiff Central Texas Emergency Associates, P.A. is a Texas professional 

association that provides physician staffing to emergency departments, primarily in Central Texas. 

8. Plaintiff Emergency Associates of Central Texas, P.A. is a Texas professional 

association that provides physician staffing to emergency departments, primarily in Central Texas 

9. Defendant UnitedHealthCare Insurance Company is a corporation organized under 

the laws of the State of Connecticut doing business in Texas. UnitedHealthCare Insurance 

Company is licensed by the Texas Department of Insurance as a life, health or accident insurance 

company, and underwrites or administers preferred provider benefit plans and other health 

insurance products in the State of Texas. It may be served through its agent for service of process, 

C T Corporation System, 350 North Paul Street, Dallas, TX 75201.    

10. Defendant UnitedHealthCare of Texas, Inc. is a corporation organized under the 

laws of the State of Texas with a principal office in Plano, Texas.  UnitedHealthCare of Texas, 

Inc. is licensed by the Texas Department of Insurance as a basic health maintenance organization 

(“HMO”). It may be served through its agent for service of process C T Corporation System,  1999 

Bryan St., Suite 900, Dallas, TX 75201-3136.  
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DISCOVERY CONTROL PLAN AND CLAIM FOR RELIEF 

11. This case will be governed by Level 3 discovery pursuant to Rule 190.4 of the 

Texas Rules of Civil Procedure. Plaintiff doctors seek monetary relief in excess of $1,000,000.00. 

JURISDICTION & VENUE 

12. This Court has subject-matter jurisdiction because this dispute involves an amount 

in controversy in excess of this Court’s minimum jurisdictional requirements. 

13. Venue is proper in Travis County, Texas pursuant to Section 15.002(a)(1) of the 

Texas Civil Practice & Remedies Code because a substantial part of the events or omissions giving 

rise to Plaintiff Doctors’ claims occurred in Travis County, Texas.   

14. The Insurance Companies are subject to personal jurisdiction in this state pursuant 

to Tex. Civ. Prac. & Rem. Code § 17.042(1) because they have entered into contracts to provide 

insurance to Texas residents and conduct business in this State. 

FACTS 

The Plaintiffs Provide Necessary Emergency Care 

15. This is an action for damages stemming from the Insurance Companies’ failure to 

properly reimburse Plaintiff Doctors for emergency services provided to members of the Insurance 

Companies’ health plans.1   

                                                 
1 Plaintiff Doctors do not assert any causes of action with respect to any patient whose health insurance was 
issued under Medicare Part C (Medicare Advantage) or is provided under the Federal Employee Health 
Benefits Act (FEHBA).  Thus, there is no basis to remove this lawsuit to federal court under federal question 
jurisdiction.  Plaintiff Doctors also do not assert any claims relating to the Insurance Companies’ Managed 
Medicare business.  As explained below, upon entry of an appearance by counsel for the Insurance 
Companies, Plaintiff Doctors will serve, via encrypted transmission, a list of the individual healthcare 
claims at issue in this litigation.  To the extent that list contains any healthcare claims relating to Managed 
Medicare, FEHBA, or Managed Medicaid business, Plaintiff Doctors will remove them upon notice by the 
Insurance Companies. 
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16. Plaintiff Doctors are emergency medicine physicians who staff emergency depart-

ments 24 hours a day, 7 days a week.  Plaintiff Doctors provide emergency department coverage 

at 25 Texas emergency departments. 

17. As providers of emergency medical care, Plaintiff Doctors have made a commit-

ment to providing emergency medical services to all patients, regardless of insurance coverage or 

ability to pay, including to patients with insurance coverage issued or underwritten by the Insur-

ance Companies. 

18. This philosophy is echoed in the federal Emergency Medical Treatment and Labor 

Act (“EMTALA”) and Texas law, which require emergency room physicians to evaluate, stabilize, 

and treat all patients, regardless of their insurance status or ability to pay. See EMTALA, 42 U.S.C. 

§ 1395dd; Tex. Health & Safety Code Ann. §§ 311.022–.024; Tex. Health & Safety Code Ann. §§ 

241.027–.028, 241.055–.056. 

19. EMTALA is one of the central sources of patient protection in the United States 

healthcare system.  

20. However, EMTALA also places a financial burden on emergency medicine physi-

cians, many of whom also adhere to grueling schedules and live in or commute to far-flung 

locations in order to ensure patients’ access to emergency care.  

21. Emergency medicine physicians represent 4% of physicians in this country but pro-

vide 67% of unreimbursed care.   

22. On average, an emergency medicine physician provides almost $140,000 of charity 

care every year, and a third of emergency physicians provide more than 30 hours of charity care 

each week.   
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23. Almost 1 in 5 emergency patients has no ability to pay, and 3 out of 4 emergency 

room visits are reimbursed below cost. 

24. In recognition of the challenges unique to the practice of emergency medicine, the 

Texas Legislature explicitly requires insurers and HMOs to reimburse healthcare providers of 

emergency services at either the usual and customary rate or an agreed rate.  Tex. Ins. Code § 

1271.155 (HMO plans); Tex. Ins. Code § 1301.0053 (POS plans); § 1301.155 (PPO plans).   

25. The usual and customary rate is the general prevailing cost of a service within a 

geographic area. 

26. These provisions are imperative to ensuring that emergency medicine physicians 

remain able to offer high quality services to Texas residents. They account for the expenses 

associated with emergency medicine physicians’ education and continued training and incentivize 

emergency medicine physicians to move to underserved areas, ensuring that emergency medical 

services are available across the state.   

The Insurance Companies Underpaid the Plaintiffs for Emergency Services 

27. The Insurance Companies operate an HMO under Chapter 843 of the Texas 

Insurance Code and as an insurer under Chapter 1301 of the Texas Insurance Code.  The Insurance 

Companies  provide, either directly or through arrangements with providers such as hospitals and 

Plaintiff Doctors, healthcare benefits to their subscribers.   

28. In spite of the essential role emergency medicine physicians such as Plaintiff Doc-

tors play in the United States healthcare system, the Insurance Companies have refused to offer 

sustainable provider contracts to Plaintiff Doctors.  

29. Because there is no contract between the Insurance Companies and any of Plaintiff 

Doctors for the healthcare claims at issue in this litigation, Plaintiff Doctors are designated as “non-

participating” or “out-of-network” for all of the claims at issue in this litigation. 
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30. Because Plaintiff Doctors did not participate in the Insurance Companies’ provider 

network, there was no agreed rate.  The Insurance Companies are therefore obligated to reimburse 

Plaintiff Doctors at the usual and customary rate for emergency services Plaintiff Doctors provided 

to their patients. 

31. Despite not participating in the Insurance Companies’ provider network for the time 

at issue, Plaintiff Doctors regularly provide emergency services to the Insurance Companies’ 

health plan enrollees.  

32. From January 2016 to September 2018, Plaintiff Doctors have provided emergency 

medical services to thousands of the Insurance Companies’ health plan enrollees.  

33. The Insurance Companies’ members have received a wide variety of emergency 

services (in some instances, life-saving services) from Plaintiff Doctors, including treatment of 

conditions ranging from cardiac arrest, to broken limbs, to burns, to diabetic ketoacidosis and 

shock, to gastric distress and obstetrical distress. 

34. In recent years, the Insurance Companies dramatically decreased the reimburse-

ments to Plaintiff Doctors for services provided to certain of their members.  

35. Despite the Insurance Companies’ obligation under the Texas Insurance Code, 

these new reimbursement levels were significantly less than the usual and customary rate for the 

services provided.   

36. From January 2016 to September 2018, Plaintiff Doctors have identified more than 

7,000 emergency service claims that the Insurance Companies paid at unacceptably low rates, in 

violation of the above-referenced sections of the Texas Insurance Code.  

37. On average, the Insurance Companies allowed approximately 150% of the 

Medicare allowable amount for these claims.  
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38. The total underpayment amount for these claims is in excess of $5.7 million. 

39. As stated in ¶ 34, the Insurance Companies are reimbursing Plaintiff Doctors at 

unacceptably low rates for services provided to some of their members. They continue to reimburse 

Plaintiff Doctors at more reasonable rates for services provided to other of their members. The 

result is that the Insurance Companies are reimbursing Plaintiff Doctors at drastically different 

rates for essentially the same services, provided at the same facility, to different members. 

40. Upon information and belief, the Insurance Companies generally are paying the 

lower reimbursement rates for services provided to their fully insured members and the higher 

reimbursement rates for services provided to members of their administrative services only or self-

insured plans. 

41. Put differently, when their own money is at stake, rather than the money of one of 

their employer clients, the Insurance Companies pay the lower rate.  

42. The Insurance Companies have failed to attempt in good faith to effectuate a 

prompt, fair, and equitable settlement of these claims. 

43. For each of the healthcare claims at issue, the Insurance Companies determined the 

claim to be payable; however, they paid at an arbitrarily reduced rate.  Thus, the claims at issue 

involve no questions of whether the claim is payable; rather, they involve only the issue of whether 

the Insurance Companies paid the claim at the required usual and customary rate.  (They did not.)   

44. Plaintiff Doctors bring this action to collect damages due to the Insurance 

Companies’ failure to comply with Texas law and to compel the Insurance Companies to pay them 

the usual and customary rate for the emergency services that Plaintiff Doctors provided to their 

members. 
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45. All conditions precedent to the institution and maintenance of this action have been 

performed, waived, or otherwise satisfied. 

CAUSES OF ACTION 

COUNT I – Violation of the Texas Insurance Code 

46. The foregoing paragraphs are incorporated by reference.  

47. Defendant UnitedHealthCare of Texas, Inc. is an HMO under the Texas Insurance 

Code.  Defendant UnitedHealthCare Insurance Company is a life, health, and accident insurer 

under the Texas Insurance Code, and is an insurer under Chapter 1301 of the Texas Insurance 

Code.  Plaintiff Doctors are out-of-network providers who have provided emergency care to 

enrollees of the Insurance Companies’ plans.  Section 1271.155 of the Texas Insurance Code 

requires an HMO to pay for emergency care provided by out-of-network providers such as Plaintiff 

Doctors at the usual and customary rate or at an agreed rate.  Sections 1301.0053 and 1301.155 

impose the same requirement on an insurer that offers preferred provider benefit plans.2  There is 

no agreed rate between the parties for emergency care that has been rendered by Plaintiff Doctors 

to the Insurance Companies’ members; therefore the Insurance Companies are obligated to pay 

Plaintiff Doctors at the usual and customary rate. 

48. The Insurance Companies have failed to fulfill those obligations under the Texas 

Insurance Code by failing to pay for emergency care at the usual and customary rate on the claims 

                                                 
2 Texas Department of Insurance regulations impose the same requirement, and further specify the 
appropriate manner in which the usual and customary rate should be calculated.  See 28 Tex. Admin. Code 
§§ 11.1611(e), (f)(1) (HMO plan regulations); § 3.3708(a)(1) (PPO plans).  Additionally, the Texas 
Department of Insurance has specifically regulated that an HMO is obligated to reimburse a non-
participating hospital-based physician at the usual and customary rate if he or she treats patients at a 
participating hospital.  28 Tex. Admin. Code § 11.1611(a).  The Insurance Companies also have violated 
those regulations.   
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submitted by Plaintiff Doctors for emergency care.3  Plaintiff Doctors are entitled to recover the 

difference between the amount the Insurance Companies have paid for emergency services that 

Plaintiff Doctors rendered to the Insurance Companies’ enrollees and the usual and customary rate. 

COUNT II – Violation of Section 541.060 of the Texas Insurance Code 

49. The foregoing paragraphs are incorporated by reference. 

50. Section 541.060 of the Texas Insurance Code prohibits an insurer from engaging in 

an unfair settlement practice “with respect to a claim by an insured.”  Here, Plaintiff Doctors satisfy 

this requirement by virtue of having received an assignment of the insured’s benefits from each 

patient and filing claims for such benefits with the Insurance Companies as the insured’s assignee.  

Further, as a “person” that sustained actual damages—the difference between the usual and 

customary rate and the amount that the Insurance Companies paid—Plaintiff Doctors are 

specifically authorized by Section 541.151 of the Texas Insurance Code to bring an action against 

the Insurance Companies for their violations of Section 541.060. 

51. One prohibited unfair claim settlement practice is “failing to attempt in good faith 

to effectuate a prompt, fair, and equitable settlement of: (A) a claim with respect to which the 

insurer's liability has become reasonably clear.”  Tex. Ins. Code § 541.060(a)(2)(A).  As detailed 

in the preceding paragraphs, the Insurance Companies have failed to comply with Sections 

1271.155,  1301.0053, and 1301.155 of the Texas Insurance Code by failing to pay Plaintiff 

Doctors the usual and customary rate for emergency care provided to the Insurance Companies’ 

members.  By failing to pay Plaintiff Doctors the usual and customary rate, as required by Texas 

                                                 
3 A list of the specific healthcare claims that the Insurance Companies have underpaid will be provided to 
the Insurance Companies by secure encrypted transmission upon entry of an appearance.  The Insurance 
Companies’ systemic underpayment of the doctors’ claims is ongoing, and the doctors reserve the right to 
add additional healthcare claims as those claims are identified or accrue. 
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law, the Insurance Companies have violated Section 541.060(a)(2)(A) and committed an unfair 

settlement practice.   

52. Plaintiff Doctors are therefore entitled to recover the difference between the amount 

the Insurance Companies paid for emergency care Plaintiff Doctors rendered to their members and 

the usual and customary rate, plus court costs and attorneys’ fees.  Tex. Ins. Code § 541.152(a).  

Because the Insurance Companies knowingly failed to pay Plaintiff Doctors the usual and 

customary rate for emergency care rendered to their enrollees, they are liable for a penalty equal 

to three times Plaintiff Doctors’ damages—that is, the difference between the amount the 

Insurance Companies paid for emergency care Plaintiff Doctors rendered to their plan members 

and the usual and customary rate.  See Tex. Ins. Code § 541.152(b).   

COUNT III – Violations of Texas Prompt Pay Statutes 

53. The foregoing paragraphs are incorporated by reference. 

54. The Texas Insurance Code requires an insurer or HMO to pay a healthcare 

provider’s claim within 30 days of receipt of an electronically submitted clean claim.  TEX. INS. 

CODE §§ 843.338, 1301.103.  Though this requirement generally only applies to participating 

providers, the Texas Insurance Code extends this requirement to out-of-network providers of 

emergency services such as Plaintiff Doctors.  TEX. INS. CODE §§ 843.351, 1301.069.  Thus, for 

all electronically submitted claims, the Insurance Companies were obligated to pay Plaintiff 

Doctors the usual and customary rate within 30 days of receipt of the claim. 

55. Despite this obligation, as alleged above, the Insurance Companies have failed to 

reimburse Plaintiff Doctors at the usual and customary rate within 30 days of the electronic 

submission of the claim.  Indeed, the Insurance Companies failed to reimburse Plaintiff Doctors at 

the usual and customary rate at all.  Because the Insurance Companies have failed to reimburse 
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Plaintiff Doctors at the usual and customary rate within thirty days of submission of the claims as 

the Texas Insurance Code requires, the Insurance Companies are liable to Plaintiff Doctors for 

statutory penalties.   

56. For all claims payable by plans that the Insurance Companies insure that they failed 

to pay at the usual and customary rate within 30 days, the Insurance Companies are liable to 

Plaintiff Doctors for penalties.  TEX. INS. CODE §§ 843.342, 1301.137.   

57. Plaintiff Doctors seek penalties payable to them for late-paid claims under these 

statutes.   

58. Plaintiff Doctors are also entitled to recover their reasonable attorneys’ fees. 

COUNT IV - Quantum Meruit 

59. The foregoing paragraphs are incorporated by reference.  

60. Plaintiff Doctors rendered valuable emergency services to the Insurance 

Companies’ members. 

61. The Insurance Companies received the benefit of having its healthcare obligations 

to its plan members discharged and their enrollees received the benefit of the emergency care 

provided to them by Plaintiff Doctors. 

62. As insurers, the Insurance Companies were reasonably aware that medical service 

providers, including Plaintiff Doctors, would expect to be paid by the Insurance Companies for 

the emergency services provided to their members.  Indeed, as pleaded above, this obligation is 

codified in the Texas Insurance Code and accompanying regulations. 

63. The Insurance Companies accepted the benefit of the services provided by Plaintiff 

Doctors to members of their health plans.  

Case 2:19-cv-00832-JCM-VCF   Document 49-2   Filed 01/15/20   Page 13 of 17 000344

000344

00
03

44
000344



 

 
PLAINTIFFS’ ORIGINAL PETITION – PAGE 13 

64. Therefore, Plaintiff Doctors are entitled to quantum meruit recovery for the value 

of the services provided.  However, the Insurance Companies have arbitrarily and unilaterally 

reimbursed Plaintiff Doctors at amounts far lower than required. 

65. As a result of the Insurance Companies’ actions, Plaintiff Doctors have been 

damaged in the amount in excess of the minimum jurisdictional limits of this Court. Plaintiff 

Doctors sue for the damages caused by the Insurance Companies’ conduct and are entitled to 

recover the difference between the amount the Insurance Companies paid for emergency care 

Plaintiff Doctors rendered to their members and the reasonable value of the service that Plaintiff 

Doctors rendered to the Insurance Companies by discharging their obligations to their plan 

members. 

COUNT V – Declaratory Judgment 

66. The foregoing paragraphs are incorporated by reference.  

67. As set out above, Plaintiff Doctors provide emergency care to patients who present 

to emergency departments in Central Texas, including the Insurance Companies’ insureds.  Under 

Texas law, the Insurance Companies are required to pay Plaintiff Doctors the usual and customary 

rate for that emergency care.  See TEX. INS. CODE § 1271.155; 28 TEX. ADMIN. CODE §§ 

11.1611(a), (e), (f)(1).  Instead of reimbursing Plaintiff Doctors at the usual and customary rate, 

the Insurance Companies have reimbursed Plaintiff Doctors at reduced rates with no relation to 

the usual and customary rate. 

68. An actual, justiciable controversy therefore exists between the Parties regarding the 

rate of payment for Plaintiff Doctors’ emergency care that is the usual and customary rate that the 

Texas Insurance Code requires the Insurance Companies to pay.  Plaintiff Doctors therefore 

request a declaration that the rates that the jury determines to be the usual and customary rates for 
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the past healthcare claims asserted in the preceding Counts are the usual and customary rates that 

the Insurance Companies are required to pay to Plaintiff Doctors for the emergency care that 

Plaintiff Doctors provide to the Insurance Companies’ insureds in the future. 

69. Plaintiff Doctors are entitled to an award of attorney’s fees pursuant to Tex. Civ. 

Prac. & Rem. Code § 37.009. 

CONDITIONS PRECEDENT 

70. All conditions precedent have been performed or have occurred.  

ATTORNEYS FEES 

71. Plaintiff Doctors retained the services of Waller Lansden Dortch & Davis, L.L.P. 

to bring and prosecute this lawsuit. Plaintiff Doctors are entitled to recover, and hereby seek, their 

attorneys’ fees and expenses incurred in bringing and prosecuting this lawsuit, pursuant to Texas 

Civil Practice and Remedies Code §37.009, et seq., the above-referenced provisions of the Texas 

Insurance Code, and other applicable law. 

RULE 193.7 NOTICE 

72. Pursuant to Rule 193.7 of the Texas Rules of Civil Procedure, Plaintiff Doctors 

hereby give notice to the Insurance Companies that Plaintiff Doctors intend to use all documents 

exchanged and produced between the parties (including, but not limited to, correspondence, 

pleadings, records, and discovery responses) during the trial of this matter. 

RULE 194 REQUEST FOR DISCLOSURE AND DISCOVERY REQUESTS 

73. Pursuant to Texas Rule of Civil Procedure 194, Plaintiff Doctors request that the 

Insurance Companies disclose, within 50 days of service of this request, the information or 

material described in Rule 194.2. 
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JURY DEMAND 

74. Plaintiff Doctors hereby demand a trial by jury of the above-styled action pursuant 

to Texas Rule of Civil Procedure 216(a). 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs hereby request that Defendants UnitedHealthCare Insurance 

Company and UnitedHealthCare of Texas, Inc., be cited to appear and answer this Original 

Petition, and that upon final trial and determination thereof, judgment be entered in favor of 

Plaintiff Doctors awarding them the following relief: 

A. The difference between the amount the Insurance Companies have already paid on the 
healthcare claims at issue and the usual and customary rate; 

B. An award of penalties pursuant to Texas Insurance Code § 541.152; 

C. Penalties due under Texas Insurance Code §§ 843.342, 1301.137 

D. Quantum meruit recovery; 

E. Declaratory judgment as requested above; 

F. Reasonable attorneys’ fees and court costs;  

G. Prejudgment and postjudgment interest; and 

H. Such other and further relief to which the Plaintiffs may be entitled.  

Dated this 15th day of April, 2019. 
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     Respectfully submitted, 

WALLER LANSDEN DORTCH & DAVIS, LLP 
100 Congress Avenue, Suite 1800 
Austin, Texas 78701 
Telephone:  512/685-6400 
Facsimile:  512/685-6417 
 
By:   /s/  Rick Harrison    

       Rick Harrison 
 Texas State Bar No. 09120000 
 rick.harrison@wallerlaw.com  
 Jamie McGonigal 
 Texas State Bar No. 24007945 
 jamie.mcgonical@wallerlaw.com 
 
and 
 
Larry Childs  
(Pro Hac Vice Application Pending) 
larry.childs@wallerlaw.com 
Alabama State Bar No. ASB-9113-C581 
Helen L. Eckinger  
(Pro Hac Vice Application Pending) 
helen.eckinger@wallerlaw.com 
Alabama State Bar No. ASB-9088-C170 
WALLER LANSDEN DORTCH & DAVIS, LLP 
1901 Sixth Avenue North 
Birmingham, Alabama  35203 
Telephone:  205/226-5708 
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D. Lee Roberts, Jr., Esq. 
Nevada Bar No. 8877 
lroberts@wwhgd.com 
Colby L. Balkenbush, Esq. 
Nevada Bar No. 13066 
cbalkenbush@wwhgd.com 
Brittany M. Llewellyn, Esq. 
Nevada Bar No. 13527 
jgroh@wwhgd.com 
WEINBERG, WHEELER, HUDGINS,  
    GUNN & DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada  89118 
Telephone: (702) 938-3838 
Facsimile: (702) 938-3864 
Attorneys for Defendants UnitedHealthcare  
Insurance Company, United HealthCare Services, Inc., 
UMR, Inc., Oxford Health Plans, Inc.,  
Sierra Health and Life Insurance Co., Inc., 
Sierra Health-Care Options, Inc., and  
Health Plan of Nevada, Inc. 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

 
FREMONT EMERGENCY SERVICES 
(MANDAVIA), LTD., a Nevada professional 
corporation; TEAM PHYSICIANS OF 
NEVADA-MANDAVIA, P.C., a Nevada 
professional corporation; CRUM, 
STEFANKO AND JONES, LTD. dba RUBY 
CREST EMERGENCY MEDICINE, a 
Nevada professional corporation,  
 
 Plaintiffs, 
 
 vs. 
 
UNITEDHEALTH GROUP, INC., a Delaware 
corporation; UNITED HEALTHCARE 
INSURANCE COMPANY, a Connecticut 
corporation; UNITED HEALTH CARE 
SERVICES INC. dba UNITEDHEALTHCARE, a 
Minnesota corporation; UMR, INC. dba UNITED 
MEDICAL RESOURCES, a Delaware 
corporation; OXFORD HEALTH PLANS, INC., 
a Delaware corporation; SIERRA HEALTH AND 
LIFE INSURANCE COMPANY, INC., a Nevada 
corporation; SIERRA HEALTH-CARE 
OPTIONS, INC., a Nevada corporation; 
HEALTH PLAN OF NEVADA, INC., a Nevada 
corporation; DOES 1-10; ROE ENTITIES 11-20, 
 
 Defendants. 
 

Case No.:  2:19-cv-00832-JCM-VCF  
 
 
DEFENDANTS’ OPPOSITION TO 
PLAINTIFFS’ AMENDED MOTION TO 
REMAND 
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Defendants UnitedHealth Group, Inc., UnitedHealthcare Insurance Company (“UHIC”), 

United HealthCare Services, Inc. (“UHS”), UMR, Inc. (“UMR”), Oxford Health Plans, Inc. 

(“Oxford”), Sierra Health and Life Insurance Co., Inc. (“SHL”), Sierra Health-Care Options, Inc. 

(“SHO”), and Health Plan of Nevada, Inc. (“HPN”) (collectively “Defendants”), hereby oppose 

Plaintiffs’ (“Plaintiffs” or “the Providers”) Amended Motion to Remand (ECF No. 49) 

(“Motion”). 

I. INTRODUCTION 

Plaintiffs’ Amended Motion asks this Court to adopt a rule.  The proposed rule is that 

complete preemption under ERISA does not apply if a plaintiff’s claims involve the “rate of 

payment” rather than the “right to payment.”  The proposed rule should be rejected.  This alleged 

“rule” is (1) based on a misreading of the case law and (2) is an attempt to distract this Court 

from the fact that the Davila Test, the only test that governs complete preemption, is clearly 

satisfied for all eight of the state law claims that Plaintiffs have asserted and thus all eight claims 

are completely preempted.   

There are only two issues the Court must decide here pursuant to the Davila Test.  First, 

do the Plaintiffs have standing to bring a statutory ERISA claim?  Second, do the Defendants 

owe any legal duties to the Plaintiffs to reimburse Plaintiffs at a particular rate, that are 

independent of Defendants’ legal duties under the ERISA plans?  If these elements are met, 

complete preemption applies even if Plaintiffs are only bringing “rate of payment” claims 

because the only document governing the rate of payment to out-of-network providers is the 

treated patients’ ERISA plans. 

 The first element of the Davila Test is met because Plaintiffs received an assignment of 

benefits from Defendants’ plan members that allows them to stand in their shoes and bring the 

same ERISA claims those members could have brought.  Contrary to Plaintiffs’ contentions, the 

only question is whether Plaintiffs could have brought an ERISA claim, not whether they 

actually pled such a claim in their Complaint.   

The second element of the Davila Test is also met as Plaintiffs have failed to allege any 

facts that give rise to a legal duty independent of ERISA.  Plaintiffs allege in the Complaint that 
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Defendants must reimburse them “at a reasonable rate or the usual and customary rate” and that 

this rate is 75-90% of their billed charges.
1
  However, throughout the 47 page Complaint, 

Plaintiffs never point to a written contract, statute or oral promise by Defendants that requires 

they be paid at such a rate.  Plaintiffs are out-of-network providers that lack a written contract 

with Defendants, lack a Nevada statute requiring a specific rate of payment and lack any oral 

promise by Defendants to pay a particular rate.  Thus, the only legal duties Defendants owe to 

Plaintiffs (if any) must flow from the terms of the ERISA plans and the assignments that 

Plaintiffs received from Defendants’ plan members.  Stated another way, the only connection 

between the Plaintiffs and Defendants in this case is that Plaintiffs treated Defendants’ plan 

members.  Thus, there can be no legal duty at issue beyond the terms of those plan members’ 

ERISA plans. 

 Every single “rate of payment” case that Plaintiffs cite where courts found that complete 

preemption did not occur involved (1) providers who failed to receive an assignment of benefits 

from the plan members and thus lacked standing to bring an ERISA claim (element 1 of Davila 

Test was not met), (2) providers who had an express written agreement with the plan 

administrator/insurer requiring a particular rate of payment that created an independent legal 

duty (element 2 of Davila Test was not met), (3) providers who received an oral promise from 

the plan administrator/insurer to pay the provider at a particular rate that created an independent 

legal duty (element 2 of Davila Test was not met), or (4) a state statute requiring a particular rate 

of payment to out-of-network providers that created an independent legal duty (element 2 of 

Davila Test was not met).  Since it is undisputed that none of these facts are present here, 

Plaintiffs’ “rate of payment” argument is inapposite, the Davila Test is met and all of Plaintiffs’ 

state law claims are completely preempted by ERISA. 

 

II. KEY FACTS OUTSIDE OF PLAINTIFFS’ FIRST AMENDED COMPLAINT 

DEMONSTRATE THAT ELEMENT 1 OF THE DAVILA TEST IS MET 

 

 

                                                 
 
1
 First Amended Complaint at ¶¶ 21, 54.   
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A. Defendants Are Entitled to Introduce Evidence Outside the Four Corners of 

Plaintiffs’ First Amended Complaint In Order to Establish that Plaintiffs’ 

Claims Are Completely Preempted by ERISA 

Plaintiffs argue that they “may choose to litigate in state court by pleading only state law 

causes of action, even where a federal cause of action would otherwise be available,” and that 

“[r]emoval based on federal-question jurisdiction is reviewed under the longstanding well-

pleaded complaint rule.” (Motion at 6:19–21, 24–25). However, the doctrine of complete 

preemption is an exception to this rule, and a plaintiff’s complaint can be removed to federal 

court even though it only alleges state law claims. Aetna Health Inc. v. Davila, 542 U.S. 200, 

209, 124 S. Ct. 2488, 2496, 159 L. Ed. 2d 312 (2004) (“the ERISA civil enforcement mechanism 

is one of those provisions with such extraordinary pre-emptive power that it converts an ordinary 

state common law complaint into one stating a federal claim for purposes of the well-pleaded 

complaint rule.”) (internal quotations omitted) (emphasis added).  This is the case here, where 

the Plaintiffs’ First Amended Complaint is subject to complete preemption under ERISA. 

Federal courts are “not bound by the labels used in the complaint . . . merely referring to 

labels affixed to claims to distinguish between preempted and non-preempted claims is not 

helpful because doing so would elevate form over substance and allow parties to evade the pre-

emptive scope of ERISA.’” Gables Ins. Recovery, Inc. v. Blue Cross & Blue Shield of Florida, 

Inc., 813 F.3d 1333, 1337 n.2 (11th Cir. 2015) (internal quotation omitted). Thus, when 

considering whether complete preemption is present, federal courts regularly consider evidence 

outside of the complaint to determine the true nature of a plaintiff’s claims.  See e.g., Connecticut 

State Dental Ass'n v. Anthem Health Plans, Inc., 591 F.3d 1337, 1351 (11th Cir. 2009) 

(considering affidavits and claims forms that were submitted to show that the plaintiffs had 

received an assignment of benefits from the plan members and thus had standing to sue under 

ERISA, meaning at least some of the claims asserted were subject to complete preemption). With 

complete preemption, it does not matter if the well-pleaded allegations of a complaint only set 

forth state common law actions. If it did matter, an artful pleader could always get around 

ERISA, and undermine the congressional goal of establishing a uniform federal scheme. 

In sum this Court is not limited to the four corners of the Providers’ First Amended 
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Complaint in assessing whether that Complaint raises a federal question and is subject to 

complete preemption. 

 

B. Plaintiffs’ Requests to be Reimbursed by Defendants at a Particular Rate are 

Governed by the Terms of ERISA Employee Benefit Plans. 

Plaintiffs’ First Amended Complaint does not identify the plan members it treated or the 

health plans at issue.  Rather, the Complaint only identifies the time frame during which medical 

services were provided to Defendants’ members and claims/requests for payment were submitted 

to Defendants. First Amended Complaint at ¶¶ 53–55, 57, 84–87.
2
  Nonetheless, Defendants 

have determined that nearly all of the claims for payment relate to employee benefit plans (i.e. 

employer sponsored health plans) that are governed by ERISA and are thus completely 

preempted. During the time frames discussed in the Complaint, Plaintiffs made claims/requests 

for payment to the following Defendants: UHIC, UHS, UMR, Oxford, SHL, HPN, and SHO. For 

the tens of thousands of claims that Plaintiffs submitted to UHIC, UHS and UMR, based on the 

known information, all but one of the claims were made against employee benefit plans.
3
 For the 

claims made against Oxford and SHO, all of the claims were made against employee benefit 

plans.
4
 For the claims made against SHL, approximately 72% of the claims were made against 

employee benefit plans.
5
  For the claims made against HPN, approximately 84% of the claims 

were made against employee benefit plans.
6
 Taking into account all of the aforementioned 

claims/requests for payment, over 90% were for services provided to members of employee 

benefit plans governed by ERISA. Plaintiffs did not contest this key fact in their Amended 

                                                 
 
2
 Moreover, in an implicit admission that the Plaintiffs engaged in artful pleading to avoid preemption and 

removal to federal court, when Counsel for Defendants requested additional information so that they 

could determine whether this suit is governed by ERISA, counsel refused.  See Exhibit 1, May 9, 2019 

email from Counsel for Plaintiffs to Defendants’ Counsel). 

 
3
 Exhibit 2 at ¶ 7 (UHIC, UHS and UMR Declaration). 

 
4
 Exhibit 3 at ¶ 7 (Oxford Declaration); Exhibit 4 at ¶ 7 (SHO Declaration). 

 
5
 Exhibit 5 at ¶ 7 (SHL and HPN Declaration). 

 
6
 Id. at ¶ 8. 
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Motion to Remand despite being made aware of it via Defendants’ original Opposition to the 

Motion to Remand.  ECF No. 21. 

 

C. For all of the Claims Plaintiffs are Asserting, they Represented to United that 

they Received an Assignment of Benefits from Defendants’ Plan Members. 

For all of the claims that Plaintiffs are asserting in this litigation, the Plaintiffs 

represented to United when they submitted their claims that they received assignments of 

benefits from the plan members such that Plaintiffs now stand in the shoes of each plan member 

and may assert a claim for reimbursement.
7
  Critically, the Plaintiffs’ Amended Motion to 

Remand does not challenge that they received an assignment of benefits for every single claim 

they are asserting.
8
 Rather, the Providers argue that “the existence of an assignment does not 

convert a healthcare provider’s claims based upon legal obligations independent of an ERISA 

plan into claims for ERISA benefits.” Motion at 12:3–5. In support of this argument, Plaintiffs 

look to Marin Gen. Hosp. v. Modesto & Empire Traction Co.   

The Plaintiffs’ reliance on Marin is misplaced, as Marin merely stands for the 

commonsense proposition that where a provider’s claim is legitimately based on a source of legal 

obligation outside a plan—such as an oral promise—an assignment of plan benefits is irrelevant, 

because the claim is not tied to the plan. In Marin, a benefits administrator for the defendant 

company was contacted by the plaintiff-provider before the member was admitted to the hospital. 

                                                 
 
7
 See Exhibit 2 at ¶ 7 (UHIC, UHS and UMR Declaration), Exhibit 5 at ¶¶ 7-8 (SHL and HPN 

Declaration); Exhibit 3 at ¶ 7 (Oxford Declaration); Exhibit 4 at ¶ 7 (SHO Declaration); See also Exhibit 

6 (sample claims forms to UMR during the 2017-2019 time period showing Box 27 “Accept Assignment” 

checked “YES”); Exhibit 7 (sample claim forms to SHO during the same time period).  Defendants have 

reviewed claim forms and related data for the claims that were made to the other entities in this lawsuit 

and confirmed that Plaintiffs also represented that they received an assignment of benefits for those 

claims, but have not attached those claim forms to avoid overburdening the Court.  However, those claim 

forms can be produced if necessary. 

 
8
 Plaintiffs do make the following statement in the Motion:  “Defendants have not even attempted to 

demonstrate the existence, scope, or legal effectiveness of such assignments.”  Motion at 11:27-28.  
Plaintiffs appear to be operating in an alternate reality.  In Defendants’ original Opposition to the original 
Motion to Remand, they attached claim forms and declarations proving up Plaintiffs’ own prior 
representations that they had obtained assignments of benefits. See ECF No. 21.  To the extent Plaintiffs 
are feigning ignorance of the Defendants’ prior arguments with the intent of introducing new responses to 
those prior arguments in their Reply; this would smack of transparent gamesmanship and should not be 
rewarded by the Court. 
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That defendant-administrator orally verified the patient's coverage and treatment, and also 

specifically “agreed to cover 90% of the patient's medical expenses at the Hospital.” Marin Gen. 

Hosp, 581 F.3d 941, 943 (9th Cir. 2009). This oral promise was above and beyond the amounts 

due under the member’s ERISA plan, as those amounts had already been paid.  Id. at 948.  Thus, 

in Marin, there was no question that the medical provider’s claims were based on a duty 

independent of the ERISA plan since the provider had already been paid everything owed under 

the plan (making the assignments irrelevant) and was basing its claims on an oral promise.  Id. 

Unlike in Marin, Plaintiffs do not allege an oral promise, and do not alleged that they 

have been paid everything owed them under the terms of the ERISA plans at issue.  Accordingly, 

Marin has no bearing on the case at hand and actually supports Defendants’ position. 

As discussed in more detail below, the plan members’ assignments of benefits to the 

Providers is critical because it means the Providers have standing to bring a claim under ERISA 

§ 502(a)(1)(B), ERISA’s civil enforcement statute, and thus the first element of the Davila Test 

is met. 

 

III. KEY ADMISSIONS AND OMISSIONS IN PLAINTIFFS’ FIRST AMENDED 

COMPLAINT SUPPORT DENYING THE MOTION TO REMAND BECAUSE 

THEY DEMONSTRATE THAT ELEMENT 2 OF THE DAVILA TEST IS MET. 

The Providers admit that they do not have written agreements with any of the 

Defendants. First Amended Complaint at ¶ 20. The Providers further admit that they are “non-

participating” or “out-of-network” providers.  Id.  The Providers also fail to cite a single Nevada 

statute that either (1) requires plan administrators/insurers to pay out-of-network providers or (2) 

requires a particular rate of payment to out-of-network providers. See generally First Amended 

Complaint.  The Providers do cite to the Emergency Medical Treatment and Active Labor Act, 

42 U.S.C. § 1395dd and NRS 439B.410. First Amended Complaint at ¶ 18. However, these 

statutes only relate to requirements that hospitals provide emergency services to patients 

regardless of the patients’ ability to pay. These statutes do not require payment to out-of-network 

providers or say anything about a required rate of payment.  Simply put, there is no required rate 

of payment here, apart from the rate of payment that is required by the terms of each individual 

plan.    
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Plaintiffs also allege that they were “entitled to and expected to be paid at rates in 

accordance with the standards established under Nevada law.” First Amended Complaint at ¶ 

195. However, the Providers’ allegation is vague for a reason—no rate of payment statute exists 

in Nevada.
9
 Finally, Plaintiffs’ First Amended Complaint is devoid of any allegation of an oral 

representation by Defendants that they would pay the Providers a particular rate for their 

services.  See generally First Amended Complaint. Rather, the only allegation is that the rates at 

which United-administered plans previously paid Plaintiffs’ submitted health claims somehow 

created an implied-in-fact contract with Plaintiffs by which those plans promised to continue to 

pay them the same rates.  Id. at ¶¶ 20, 198, 200.  But that sham claim—Plaintiffs in fact 

expressly admit in the First Amended Complaint that at all relevant times Plaintiffs and 

Defendants vociferously disagreed on appropriate rates, id. at ¶¶ 67, 70, 81—gets Plaintiffs 

nowhere, as the Ninth Circuit does not allow providers to use implied-in-fact contract claims to 

override plan terms that establish specific benefit rates, and moreover the specific implied-in-

fact-contract theory that Plaintiffs advance here relies entirely on historical claim adjudications 

by Defendants that applied plan terms. 

The above admissions and omissions are critical as they demonstrate that there is no legal 

duty independent of ERISA on which Plaintiffs can rely, and thus element 2 of the Davila Test is 

met. As discussed more fully below, courts have held that where (1) an out-of-network medical 

provider lacks an express written provider agreement with the plan administrator/insurer, (2) 

lacks any allegation of an oral promise to pay a particular rate by the insurer/plan administrator, 

and (3) does not rely on any state statute that requires a particular rate of payment to out-of-

network providers, there is no legal duty independent of ERISA and thus the providers’ rate of 

                                                 
 
9
 A special statutory rate of payment scheme did pass in the 2019 Nevada Legislative Session but the 

scheme will not go into effect until January 1, 2020 and is not retroactively applicable to this case.  

Exhibit 8 (article in the Nevada Independent discussing the passage of AB 469 and previous failed 

attempts to pass similar legislation regarding the rate of payment to out-of-network providers); see also 

AB 469 at § 29(2) (2019 Nevada Legislative Session) (stating that law does not go into effect until 

January 1, 2020). 
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payment claims are completely preempted.
10

   

 

IV. DEFENDANTS HAVE SATISFIED BOTH ELEMENTS OF THE DAVILA TEST 

AND THUS ALL OF PLAINTIFFS’ CLAIMS ARE SUBJECT TO COMPLETE 

PREEMPTION 

 

A. Legal Standard for a Motion to Remand 

“The burden of establishing federal jurisdiction is upon the party seeking removal and the 

removal statute is strictly construed against removal jurisdiction.”  Emrich v. Touche Ross & Co., 

846 F.2d 1190, 1195 (9th Cir. 1988).  Nonetheless, a defendant only needs to prove that removal 

was proper by a “preponderance of the evidence.”  Selimaj v. City of Henderson, 2008 WL 

979045, at *1 (D. Nev. Apr. 9, 2008) (applying preponderance of the evidence standard to a 

federal question removal); Cerros v. N. Las Vegas Police Dep't, No. 2006 WL 3257164, at *1 

(D. Nev. Nov. 9, 2006) (same). 

B. The Doctrine of Complete Preemption and the Consequences of a Finding of 

Complete Preemption 

The doctrine of complete preemption
11

 applies when a federal statute so completely 

dominates a particular area that any state law claims are converted into an action arising under 

federal law.  Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 63–64, 107 S. Ct. 1542, 1546 (1987).  

One area where this doctrine applies is with certain claims related to employee benefit plans, 

such as employer sponsored health insurance. The Employee Retirement Income Security Act 

(“ERISA”) is a “comprehensive legislative scheme” enacted to protect the interests of 

participants and beneficiaries in these employee benefit plans and completely preempts state law 

claims.  29 U.S.C. § 1001(b); Davila, 542 U.S. at 209/ 

                                                 
 
10

 Courts have never found that federal and state statutes requiring hospitals to provide emergency 
services to patients create a legal duty on the part of plan administrators/insurers that is independent of 
ERISA.  

11
 Plaintiffs spill extensive ink explaining the difference between complete preemption and conflict 

preemption and appear to accuse Defendants of trying to remove this case based on conflict preemption 
(which would be improper).  This is a straw man argument concocted by Plaintiffs.  Defendants were 
clear in both their Notice of Removal and their original Opposition to the Motion to Remand that they 
understood the difference between these concepts and that the sole basis for removal was that all of 
Plaintiffs’ claims are completely preempted, not conflict preempted.  See ECF Nos. 1 and 21. 
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 As part of ERISA’s comprehensive scheme, Congress created a special civil enforcement 

mechanism to deal with all claims related to employee benefit plans.  That mechanism is set 

forth in 29 U.S.C. § 1132(a)
12

 and permits a “participant or beneficiary” to bring a special 

statutory ERISA claim over which federal courts have original jurisdiction.  The statute reads as 

follows: 

A civil action may be brought—(1) by a participant or beneficiary— . . . (B) 

to recover benefits due to him under the terms of his plan, to enforce his 

rights under the terms of the plan, or to clarify his rights to future benefits 

under the terms of the plan. 

29 U.S.C. § 1132(a)(1)(B).  The U.S. Supreme Court has found that this statute evidences 

congressional intent to completely preempt state law claims related to ERISA plans.  A finding 

of complete preemption has two important consequences for a plaintiff’s lawsuit.   

First, it means that a complaint filed in state court asserting only state law claims will 

still be removable to federal court under federal question jurisdiction if it is properly 

characterized as a claim to require an ERISA plan to pay plan benefits.  The U.S. Supreme Court 

has held that “the ERISA civil enforcement mechanism [i.e. 29 U.S.C. § 1132(a)] is one of those 

provisions with such extraordinary pre-emptive power that it converts an ordinary state common 

law complaint into one stating a federal claim for purposes of the well-pleaded complaint rule.”  

Davila, 542 U.S. at 209, 124 S. Ct. at 2496.  Thus, state law claims that relate to an employee 

benefit plan are properly removed to federal court even where the complaint does not facially 

state an ERISA cause of action.  Tingey v. Pixley-Richards W., Inc., 953 F.2d 1124, 1130 (9th 

Cir. 1992).  

 Second, complete preemption means that the Plaintiffs’ state law claims are barred and 

the plaintiff will only be permitted to assert a statutory cause of action under 29 U.S.C. § 

1132(a)(1)(B). Davila, 542 U.S. at 209, 124 S. Ct. at 2495 (“any state-law cause of action that 

duplicates, supplements, or supplants the ERISA civil enforcement remedy conflicts with the 

clear congressional intent to make the ERISA remedy exclusive and is therefore pre-empted.”).  

                                                 
 
12

 This section is also commonly referred to as § 502(a) of ERISA in case law discussing the issue.  
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The second consequence is why, in addition to removing this action, Defendants are also moving 

to dismiss Plaintiffs’ claims based on the doctrine of complete preemption.
13

 

 

C. The Davila Test Is the Only Test for Determining Whether a State Law 

Claim is Completely Preempted and Defendants Have Satisfied It 

Contrary to Plaintiffs’ contention in their Amended Motion to Remand—where they seek 

to substitute an alleged “rate of payment vs. right to payment test” for the Davila Test—the 

Davila Test remains the only test that Defendants must satisfy to prove that the Providers’ claims 

are subject to complete preemption under ERISA. Under the Davila test, a state law cause of 

action is completely preempted if (1) the plaintiff, “at some point in time, could have brought 

[the] claim under ERISA § 502(a)(1)(B),” and (2) “there is no other independent legal duty that 

is implicated by [the] defendant’s actions.” Davila, 542 U.S. at 210, 124 S. Ct. at 2496. The 

Davila test would be undisputedly met if an employee plan member paid for a covered medical 

treatment herself, subsequently received only partial reimbursement from the insurer/plan 

administrator, and then brought suit against the health plan administrator seeking additional 

reimbursement.  Id. at 211, 124 S. Ct. 2497.  This would be a clear example of a “beneficiary or 

participant” seeking to recover benefits under an employee benefit plan (see 29 U.S.C. § 

1132(a)(1)(B)) and no other state law claims, however labeled, would be permitted that 

effectively sought reimbursement from the plan for that medical treatment.  The employee’s only 

remedy would be a statutory ERISA claim. 

 The result is the same if the employee plan member assigns her claim to the medical 

provider and the medical provider then brings suit against the plan administrator seeking 

reimbursement for medical services.  The Ninth Circuit has held that ERISA preempts the state 

law claims of a medical provider suing as the assignee of an employee’s rights under an 

employee benefit plan governed by ERISA.  Misic v. Bldg. Serv. Employees Health & Welfare 

Tr., 789 F.2d 1374 (9th Cir. 1986) (upholding the dismissal of various state tort law claims and a 

                                                 
 
13

 Given the similarities between the arguments made in the Motion to Remand and Defendants’ coming 
Motion to Dismiss, it likely makes sense for the Court to consider the motions at the same time. 
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claim under the California Unfair Insurance Practices Act as preempted by ERISA since the 

provider had accepted an assignment from the patients and thus had standing to bring an ERISA 

claim itself).   

The Providers vaguely argue that Misic is inapposite.
14

 This is wrong. Misic was a so-

called “rate of payment” case and the Court found complete preemption was appropriate.  In 

Misic, just as the Providers allege here, the insurer/administrator paid a portion of the amounts 

billed by the medical provider but not the entire amount.  Misic, 789 F.2d at 1376 (“The trust 

paid a portion of the amount billed, but less than the full 80%.”). The Court found that the terms 

of the ERISA plan (requiring that the plan member be reimbursed at 80% of the usual and 

customary cost of medical services) were the only thing that governed the rate of payment and 

thus complete preemption applied.  Id.  The result should be the same here as the ERISA plans at 

issue do require a particular rate of payment to plan members for services from out-of-network 

providers. 

 

D. Plaintiffs’ “Rate of Payment” Case Law is Not Applicable to the Facts of 

This Case 
 

Plaintiffs have cited a number of ERISA preemption cases in their Amended Motion to 

Remand that purport to discuss the importance of the distinction between claims involving the 

“right to payment” (which Plaintiffs admit are completely preempted) versus the “rate of 

payment” (which Plaintiffs contend are not completely preempted). However, the “right to 

payment” versus “rate of payment” distinction that Plaintiffs focus on is only relevant to claims 

brought by in-network providers that arise under provider contracts, in which case whether a 

given medical service qualifies as a “covered service” for which plan benefits are provided 

remains governed by the terms of the plan and thus remains completely preempted, but the 

amount of payment to which the provider is entitled for rendering covered medical services is 

                                                 
 
14

 The Providers also take issue with Defendants’ decision to cite to the Tingey, Gables and Cleghorn 
cases in the Notice of Removal.  However, this is another straw man argument.  Defendants did not cite to 
these cases because they match all the facts here but rather to set forth basic principles of complete 
preemption under ERISA.  Cases that do precisely match the facts here are cited in this Opposition. 
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established by the provider contract, which is governed by state law and not subject to 

preemption.  It has no application whatsoever to out-of-network providers such as Plaintiffs who 

admit they have no provider contract, and who have no right to be paid amounts other than what 

the terms of the health plans at issue provide. 

As explained below, every single case cited by Plaintiffs where courts found that 

complete preemption did not occur involved (1) providers who failed to receive an assignment of 

benefits from the plan members, (2) providers who had an express written agreement with the 

plan administrator/insurer, (3) providers who received an oral promise from the plan 

administrator/insurer that it would pay the out-of-network provider at a particular rate, or (4) a 

state statute requiring a particular rate of payment to out-of-network providers. 

The lack of an assignment of benefits would mean that the first element of the Davila 

Test is not met since the medical provider would lack standing to bring an ERISA claim (i.e. 

since only “beneficiaries” and “participants” can bring claims under ERISA).  The presence of a 

written agreement between the provider and the insurer or an oral promise by the insurer to the 

out-of-network provider regarding the rate of payment would mean the second element of the 

Davila Test is not met since each of these things creates a legal duty on the part of the plan 

administrator/insurer that is independent of the duties owed under the ERISA plan.  Finally, the 

presence of a state rate of payment statute (to the extent the statute itself is not preempted by 

ERISA) can also create a duty independent of the plan. 

Critically, it is undisputed that none of these facts are alleged in Complaint and thus the 

Davila Test is met and all of Plaintiffs’ state law claims are completely preempted by ERISA. 

Each of Plaintiffs’ allegedly favorable cases are discussed in turn below. 

 

1. Cases Where No Assignment of Benefits Occurred or Insufficient Evidence of 

an Assignment Was Presented Such that the Provider Lacked Standing to 

Bring an ERISA Claim 

 

 In some of the cases Plaintiffs cite, complete preemption is not found because the 

defendant fails to satisfy the first element of the Davila test due to a failure to bring forth 

sufficient evidence to demonstrate that an assignment of benefits occurred.  See e.g., Med. & 
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Chirurgical Faculty of State of Maryland v. Aetna U.S. Healthcare, Inc., 221 F. Supp. 2d 618 (D. 

Md. 2002) (court found that the patients had not assigned their right to bring an ERISA claim to 

the out-of-network medical providers); California Spine & Neurosurgery Inst. v. Bos. Sci. Corp., 

2019 WL 1974901, at *1 (N.D. Cal. May 3, 2019) (case remanded only because “there is no 

evidence in the record that the Patient ever assigned his or her rights to Plaintiff, the medical 

provider.”). 

 Here, it is undisputed that Plaintiffs received an assignment of benefits for all of the 

claims they seeks to litigate in this suit.
15

 Thus, there is no question that Plaintiffs stand in the 

shoes of Defendants’ plan members and have standing to bring a statutory ERISA claim. Thus, 

the first element of the Davila test is undisputedly met. 

 

2. Cases Where an Express Written Provider Agreement Exists That Creates a 

Legal Duty Independent of the ERISA Plan 

When a medical provider receives an assignment of benefits but also has a separate 

written agreement with the insurer/plan administrator (often called a “provider agreement”) that 

governs the rate of reimbursement owed to that medical provider, the second element of the 

Davila test is often not met.
16

  The reason is that the provider agreement creates legal duties 

                                                 
 
15

 See Declarations and claim forms attached to this Motion.  Plaintiffs also fail to challenge the 

sufficiency of the assignments in their Motion to Remand. 
 
16

 Blue Cross of California v. Anesthesia Care Assocs. Med. Grp., Inc., 187 F.3d 1045, 1052 (9th Cir. 

1999) (The court found that the medical providers’ claims were not preempted because they had an 

express written provider agreement with the insurer.  That agreement created duties independent of the 

employee benefit plan and thus ERISA preemption did not apply.  The court distinguished the facts 

before it from the facts in Misic (cited supra) where the claims were preempted because the medical 

provider did not have a written provider agreement with the insurer and thus was deemed to be suing on 

an ERISA employee benefit plan); see also Windisch v. Hometown Health Plan, Inc., No. 308-CV-00664-

RJC-RAM, 2010 WL 786518, at *1 (D. Nev. Mar. 5, 2010) (plaintiff had written provider agreement that 

created independent legal duty); Lone Star OB/GYN Assocs. v. Aetna Health Inc., 579 F.3d 525, 530 (5th 

Cir. 2009) (same) (“determination of the rate that Aetna owes Lone Star under the Provider Agreement 

does not require any kind of benefit determination under the ERISA plan. The fee schedules in the 

Member Plans in this case all refer back to the Provider Agreement.”); Connecticut State Dental Ass'n v. 

Anthem Health Plans, Inc., 591 F.3d 1337, 1353 (11th Cir. 2009) (medical providers had a written 

provider agreement with the insurer that governed rate of payment and created independent duty); Christ 

Hosp. v. Local 1102 Health & Ben. Fund, 2011 WL 5042062, at *4 (D.N.J. Oct. 24, 2011) (finding that 

the second prong of the Davila Test was not satisfied because the medical provider’s claims arose out of 

third party contract which provided for discounted rates). 
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concerning payment rates for covered medical services that are independent of the employee 

ERISA plan.  Here, Plaintiffs admit in their First Amended Complaint that they are out-of-

network providers and that there “is no written agreement between Defendants and the Health 

Care Providers for the healthcare claims at issue in this litigation. . . .”  First Amended 

Complaint at ¶ 20.  Thus, this Court should disregard any case law cited by Plaintiffs where a 

written provider agreement existed because Plaintiffs admit that there are no written agreements 

here. The only legal duties owed by Defendants (if any) flow from the rights Plaintiffs have as 

the assignees of Defendants’ plan members.  Since those rights are directly based on and related 

to employee benefit plans governed by ERISA, Defendants’ claims are completely preempted. 

 

3. Cases Where a Legal Duty Independent of the ERISA Plan is Created by 

an Oral Representation by the Plan Administrator/Insurer 
 

Legal duties independent of those owed under an ERISA plan can also sometimes be 

created by oral representations such as those that allegedly occurred in the Marin case that 

Plaintiffs rely on. Marin Gen. Hosp. v. Modesto & Empire Traction Co., 581 F.3d 941, 950–51 

(9th Cir. 2009).  In Marin, the patient assigned his right to seek payment from the ERISA plan 

administrator to a hospital.  The hospital was then paid the money owed to the patient under the 

ERISA plan. Then, the hospital sued the plan administrator seeking more money based on a 

phone conversation with the plan administrator where it allegedly offered to pay 90% of the 

medical expenses even though this was more than the rate of payment called for in the ERISA 

plan.  Id. at 947 (“All of these claims arise out of the telephone conversation in which MBAMD 

allegedly agreed to pay 90% of the patient's hospital charges.”).  Thus, the court found that the 

claims were not preempted by ERISA since the medical provider was clearly not suing on the 

ERISA plan (indeed it had already been paid everything it was owed under the plan).  Id. at 951. 

Similar situations were present in McCulloch, Bay Area Surgical, and Christ Hospital, 

cited by Plaintiffs at 13:21–14:5. See McCulloch Orthopaedic Surgical Servs., PLLC v. Aetna 

Inc., 857 F.3d 141, 144 (2d Cir. 2017) (the representative stated that McCulloch would be 

reimbursed at seventy percent (70%) of the usual, customary, and reasonable rate); Bay Area 

Surgical Mgmt., LLC. v. United Healthcare Ins. Co., 2012 WL 3235999, at *1 (N.D. Cal. Aug. 6, 
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2012) (claims stem from a telephone conversation between a BASM employee and a United 

employee, during which United allegedly authorized and orally agreed to compensate BASM for 

70% of the approved surgical procedures). 

Here, in contrast to Marin, McCulloch, and Bay Area Surgical, Plaintiffs’ First Amended 

Complaint does not allege that Defendants ever made any oral representations that they would 

reimburse the Providers at any particular rate (or at all for that matter). The Providers have also 

not alleged that they have been paid everything owed under the terms of the ERISA plans. Thus, 

Plaintiffs’ only right to reimbursement (if any) flows from the assignment they received from 

Defendants’ plan members and its claims are subject to complete preemption. 

 

4. Cases Where a Legal Duty Independent of the ERISA Plan is Allegedly 

Created by a State Statute Requiring a Particular Rate of Payment to a 

Medical Provider 
 

Plaintiffs invoke numerous cases holder that provider claims are not preempted when 

they are directly governed by state law statutes, because those state statutes ( 

to the extent they are not themselves preempted) constitute a source of independent legal 

obligation outside the plan. These cases have no application here, as Plaintiffs do not identify 

any Nevada statute that purports to override plan benefit provisions by setting the relevant rates 

of payment.
17

   

                                                 
 
17

 Med. & Chirurgical Faculty of State of Maryland v. Aetna U.S. Healthcare, Inc., 221 F. Supp. 2d 618 
(D. Md. 2002) (Maryland had special statutory scheme requiring insurers to pay out-of-network providers 
for services provided to their insureds at a particular rate.  Thus, there was no need to refer to the ERISA 
plans to determine the appropriate rate of reimbursement and complete preemption did not apply); 
Emergency Servs. of Zephyrhills, P.A. v. Coventry Health Care of Fla., Inc., 281 F. Supp. 3d 1339 (S.D. 
Fla. 2017) (“The Florida statutes confer a private right of action exclusively on out-of-network emergency 
medical providers” and thus complete preemption did not apply); Hialeah Anesthesia Specialists, LLC v. 
Coventry Health Care of Fla., Inc., 258 F. Supp. 3d 1323 (S.D. Fla. 2017) (no preemption of implied-in-
fact contract claim because Florida statute created special duty independent of ERISA that supported the 
claim); New Jersey Carpenters & the Trustees Thereof v. Tishman Const. Corp. of New Jersey 760 F.3d 
297, 305 (3d Cir. 2014) (the New Jersey Prevailing Wage Act created an independent legal duty regarding 
rates to be paid); Wurtz v. Rawlings Co., LLC, 761 F.3d 232, 236 (2d Cir. 2014) (a New York statute 
limiting reimbursement and subrogation claims created an independent duty”) (The Wurtz case was also 
been recently criticized by the Ninth Circuit in Rudel v. Hawai'i Mgmt. All. Ass'n, 937 F.3d 1262, 1271 
(9th Cir. 2019)). 
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In Gulf-to-Bay,
18

 for example, cited by Plaintiffs at 10:4–6, the Court held that the second 

element of the Davila Test was not met because a Florida statute created a legal duty 

independent of ERISA to pay out-of-network providers at a particular rate.  Here, Plaintiffs 

admit that Nevada does not have a rate of payment statute and thus Defendants have no legal 

duty independent of their duties under the ERISA plans. Specifically, there is no Nevada statute 

that either (1) requires plan administrators/insurers to pay out-of-network providers or (2) 

requires a particular rate of payment to out-of-network providers.  Indeed, while such schemes 

have been proposed by the Nevada Legislature in the past, they failed to pass or were vetoed 

prior to the 2019 Legislative Session.
19

  Simply put, Plaintiffs lack a Nevada statute that could 

create a legal duty independent of Plaintiffs’ rights as assignees of the Defendants’ plan 

members.   

 Plaintiffs may argue in response that the Emergency Medical Treatment and Active 

Labor Act, 42 U.S.C. § 1395dd and NRS 439B.410, cited in their First Amended Complaint, 

provide the independent duty they need to create an implied-in-fact contract and defeat element 2 

of the Davila Test. However, these statutes only relate to requirements that hospitals provide 

emergency services to patients regardless of the patients’ ability to pay. These statutes do not 

require payment by insurers to out-of-network providers or say anything about the required rate 

of payment. Further, no court has found that federal and state statutes requiring hospitals to 

provide emergency services to patients somehow create a legal duty on the part of plan 

administrators/insurers that is independent of ERISA and Plaintiffs have not cited any case law 

in this regard. 

5. In Cases Where the Out-of-Network Medical Provider (1) Receives an 

Assignment of Benefits and (2) Lacks an Express Written Agreement, 

Lacks a Special State Statute Governing the Rate of Payment and Lacks an 

Oral Promise to Pay by the Plan Administrator that Would Create a Duty 

Independent of ERISA, Courts Find the Medical Providers’ Claims are 

Completely Preempted 

                                                 
 
18

 Gulf-to-Bay Anesthesiology Assoc., LLC, v. UnitedHealthcare of Florida, Inc., No. 8:18-cv-00233-

EAK-AAS, 2018 WL 3640405 (M.D. Fla. July 20, 2018). 

 
19

 See supra, at fn. 9. 
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 Unsurprisingly, Plaintiffs did not cite to the numerous cases with facts similar to this one 

where the out-of-network providers’ state law claims relating to the rate of payment were found 

to be completely preempted because they received an assignment of benefits. The Ninth Circuit’s 

Misic case (discussed supra) is one example and additional examples are set forth here.
20

   

 In Hill Country, out-of-network emergency medical providers raised the same “rate of 

payment vs. right to payment argument” that the Plaintiffs raise here.  Hill Country Emergency 

Medical Associates, P.A., et al. v. United HealthCare Insurance Company, et al., Civil Action 

No. 19-cv-00548-RP, Dkt. No. 18 (W.D. Tex. Dec. 10, 2019).  The Court rejected the argument 

and denied the motion to remand.  The Court reasoned that the “rate of payment vs. right to 

payment” distinction is only relevant where medical providers have a separate provider 

agreement with the insurer that specifies a particular rate of reimbursement.  Like here, the 

providers in Hill Country lacked a written agreement and/or oral promise to pay and thus the 

only legal duties owed to them sprang from the terms of the ERISA plans.  Plaintiffs’ 

acknowledge that if this Court accepts the reasoning set forth in Hill Country it must deny the 

Motion to Remand.    

In In Re Managed Care Litig., the court differentiated between different plaintiffs’ claims 

based on whether they had an express written contract with the insurer and whether they had an 

assignment of benefits from the plan members.  In Re Managed Care Litig., 298 F. Supp. 2d 

1259, 1292 (S.D. Fla. 2003).  The court held that the in-network providers’ contractual claims 

were not completely preempted because they were suing under their independent contracts with 

the insurer. In contrast, the court found that the out-of-network providers’ implied contract 

claims were subject to complete preemption because they received an assignment of benefits 

from the plan members and thus had standing to sue under ERISA. As to out-of-network 

providers who did not receive an assignment, the court found that their implied contract claims 

                                                 
 
20

 See e.g., Melamed v. Blue Cross of Cal., 557 F. App’x 659, 660 (9th Cir. 2014) (concluding that a 
healthcare provider’s “breach of implied contract claim [was] completely preempted because through that 
claim, [the provider sought] reimbursement for benefits that exist ‘only because of [the defendant’s] 
administration of ERISA-regulated benefit plans.’”). 
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were not completely preempted.   

Here, Plaintiffs’ situation is similar to that of the out-of-network providers in In Re 

Managed Care whose implied contract rate of payment claims were preempted because the 

Providers allege that they lack a written contract with Defendants, received an assignment of 

benefits, and yet are attempting to escape ERISA preemption via artfully pleading an implied-in-

fact contract claim.  The In Re Managed Care Court noted that the plaintiffs’ situation was not a 

close call, stating that “[v]irtually every court to consider this question has held that 

reimbursement and related claims involving services provided to ERISA beneficiaries on a non-

participating basis [i.e. out-of-network providers like Plaintiffs here] may be pursued only 

through ERISA's civil enforcement provision.”  Id. at 1291 (emphasis added) (collecting cases). 

Similarly, in Torrent & Ramos the Court found that an out-of-network provider’s 

implied-in-fact contract and unjust enrichment rate of payment claims were completely 

preempted.  The provider argued that preemption should not apply since the HMO had already 

deemed the claims payable and thus only the rate of payment was at issue.  Torrent & Ramos, 

M.D., P.A. v. Neighborhood Health Partnerships, Inc., 2004 WL 7320735, at *4 (S.D. Fla. July 

1, 2004).  The court rejected this “rate of payment” argument, stating that it was: 

 

simply a suit for benefits under an ERISA plan where a provider rendered 

certain emergency services to an ERISA [plan member], submitted claim 

forms to the various ERISA plans, and failed to receive the payment it 

expected.  Pathologists’ attempt to recast its claim as one of implied 

contract does not change this reality. 
 

Id. (emphasis added).  Like the plaintiff in Torrent & Ramos, Plaintiffs cannot “recast” their 

ERISA reimbursement claim as an implied-in-fact contract claim, unjust enrichment claim or 

anything else. Plaintiffs received an assignment of benefits for every claim they submitted to 

Defendants and lacks a written contract or Nevada rate of payment statute that would create 

duties independent of the ERISA plan. Thus, the Davila test is met and complete preemption 

applies.  

 

E. The Specific Claims Asserted by Plaintiffs Have Repeatedly Been Found to 

be Subject to Complete Preemption 
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1. Plaintiffs’ Implied-in-Fact Contract Claims are Subject to Complete 

Preemption 

An implied-in-fact contract claim is subject to complete preemption. Melamed, 557 F. 

App'x at 661 (“Melamed's breach of implied contract claim is completely preempted because 

through that claim, Melamed seeks reimbursement for benefits that exist “only because of [the 

defendant's] administration of ERISA-regulated benefit plans.”).  Parlanti v. MGM Mirage, 2006 

WL 8442532, at *6 (D. Nev. Feb. 15, 2006) (finding complete preemption for an implied-in-fact 

contract claim that sought to recover benefits under an ERISA plan); In Re Managed Care Litig., 

298 F. Supp. 2d at 1292 (out-of-network providers’ implied-in-fact contract claim was 

completely preempted); Torrent & Ramos, M.D., P.A., 2004 WL 7320735, at *4 (same).   

This is supported not only by law, but by common sense.  Plaintiffs are attempting to 

compel hundreds and perhaps thousands of different ERISA-governed plans administered by 

United to all pay them the same rate—75-90% of their billed charges—without regard to the 

specific benefit rates established by the terms of each individual plan, and without any of the 

plans ever having agreed to pay anything other than the plan benefit rates.  If, for example, a plan 

that was newly hired by United in 2019 to administer benefit claims expressly stated that it 

would pay all medical claims at 150% of the rate that would be paid by Medicare, Plaintiffs 

would ask the Court to apply their implied-in-fact contract logic to compel that plan to instead 

pay them 75-90% of their billed charges.  That is a textbook case of the kind of claim that is 

completely preempted under Davila, and no court in the Ninth Circuit has ever allowed a state 

law claim of this kind to proceed. 

 

2. Plaintiffs’ Claim for Tortious Breach of the Implied Covenant of Good 

Faith and Fair Dealing is Subject to Complete Preemption 

This claim attempts to “duplicate” or “supplement” the ERISA civil enforcement 

mechanism by seeking punitive damages against a plan administrator.  First Amended Complaint 

at ¶ 214.  Such claims are completely preempted. Tingey, 953 F.2d at 1131 (holding that claims 

against employer for breach of the implied covenant of good faith and fair dealing and insurance 

bad faith, among other state law claims, were preempted by ERISA); Estate of Burgard v. Bank 

of America, N.A., 2017 WL 127386. Nev. March 31, 2017) (“[I]t is well established that breach 
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of contract claims—whether contractual or tortious—fall within section 502(a).”); see also Bast 

v. Prudential Ins. Co. of Am., 150 F.3d 1003, 1009 (9th Cir. 1998) (“Extracontractual, 

compensatory and punitive damages are not available under ERISA.”) (limitation on other 

grounds recognized in A.F. v. Providence Health Plan, 157 F. Supp. 3d 899, 916 (D. Or. 2016); 

Elliot v. Fortis Benefits Ins. Co., 337 F.3d 1138, 1146-47 (9th Cir. 2003) (“claim processing 

causes of action” under state law which seek non-ERISA damages are “clearly” preempted under 

29 U.S.C. § 1132(a)(1)(B) of ERISA). 

 

3. Plaintiffs’ Claim for Unjust Enrichment is Subject to Complete 

Preemption 

Courts have specifically held that this claim is subject to complete preemption.  Torrent 

& Ramos, M.D., P.A., 2004 WL 7320735, at *4 (out-of-network providers’ unjust enrichment 

claim was completely preempted); Hill v. Opus Corp., 841 F. Supp. 2d 1070, 1086 (C.D. Cal. 

2011) (unjust enrichment claim was subject to ERISA preemption). 

 

4. Plaintiffs’ Claim for a Violation of NRS 686A.020 and 686A.310 is 

Subject to Complete Preemption 
 

The Nevada Supreme Court has found that claims under the Nevada Unfair Trade 

Practices Act are preempted by ERISA.  Villescas v. CNA Ins. Companies, 109 Nev. 1075, 1084, 

864 P.2d 288, 294 (1993) (“We add Nevada's voice to the growing body of case law holding 

state unfair insurance practice claims to be preempted by ERISA and conclude that Chapter 

686A of the Nevada Insurance Code is preempted by ERISA…”); see also Thrall v. Prudential 

Ins. Co., 2005 WL 8161321, at *2 (claim for violation of Nevada Unfair Claim Practices was 

preempted).   

5. Plaintiffs’ Claim for a Violation of Nevada’s Prompt Pay Statutes and 

Regulations is Subject to Complete Preemption 
 

This claim alleges that Defendants violated the Nevada prompt pay statutes, including 

NRS 683A.0879, NRS 689A.410, NRS 689B.255, NRS 689C.485, NRS 695C.185, and NAC 

686A.675, by failing to reimburse the Providers within 30 days of receipt of a claim.  First 

Amended Complaint at ¶ 236.  As a remedy for this alleged violation, Plaintiffs seek to recover 
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Nevada statutory penalties.  Id. at ¶ 240.  

This claim is completely preempted for several reasons. First, ERISA already provides a 

remedy for a plan administrator’s failure to promptly pay out on claims.  A plan participant or 

beneficiary may seek an injunction to force immediate payment.  29 U.S.C. § 1132(a)(1)(B) 

(action can be brought to “enforce his rights under the terms of the plan”); Pryzbowski v. U.S. 

Healthcare, Inc., 245 F.3d 266, 272 (3d Cir. 2001) (claims related to delay in processing claims 

were completely preempted as a participant or beneficiary of an ERISA plan, for example, can 

accelerate the plan's approval of a claim by seeking an injunction under 29 U.S.C. § 

1132(a)(1)(B) to enforce the benefits to which they are entitled.). Nevada’s prompt pay statute 

seeks to supplement this remedy and is thus completely preempted. Since Plaintiffs are assignees 

of plan participants or beneficiaries, Plaintiffs too have the right to seek an injunction under 

ERISA. 

Second, courts addressing ERISA preemption of claims under similar state “prompt pay” 

statutes find preemption unless the medical provider lacks an assignment of benefits.  Compare 

Schoedinger v. United Healthcare of Midwest, Inc., 557 F.3d 872, 875–76 (8th Cir. 2009) 

(finding provider's claim for interest under Missouri prompt payment statute was preempted 

because provider received an assignment of benefits from the plan member); Productive MD, 

LLC v. Aetna Health, Inc., 969 F.Supp.2d 901, 938 (M.D. Tenn. 2013) (finding Tennessee 

Prompt Pay Act claim was preempted because provider brought it as assignee of plan participant) 

with In re Managed Care Litig., 298 F.Supp.2d 1259, 1294 (S.D. Fla. 2003) (finding no 

preemption of providers' prompt pay claims because they did not receive an assignment of 

benefits).   

See also America's Health Ins. Plans v. Hudgens, 742 F.3d 1319 (11th Cir. 2014) 

(Georgia's prompt-pay provision was preempted as applied to self-funded ERISA plans because 

the provision interfered with uniform administration of benefits.); Zipperer v. Premera Blue 

Cross Blue Shield of Alaska, 2016 WL 4411490 (D. Alaska, August 16, 2016) (Alaska prompt 

pay statute was preempted); Houston Methodist Hosp. v. Humana Ins. Co., 266 F. Supp. 3d 939 

(S.D. Tex. 2017) (Texas Prompt Payment of Physicians and Providers Act was preempted); OSF 
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Healthcare Sys. v. Contech Constr. Prod. Inc.Group Comprehensive Health Care, No. 1:13-CV-

01554-SLDJEH, 2014 WL 4724394, at *7 (C.D. Ill. Sept. 23, 2014) (Illinois prompt-pay statute 

preempted by ERISA as having an “impermissible connection to an ERISA plan.”). There is no 

significant distinction between Nevada’s prompt pay statute and those of other states that have 

been found to be preempted. These statutes seek to regulate the processing of claims under 

employee benefit plans which infringes on the field occupied by ERISA. This Court should 

adopt the above courts’ reasoning and find that Nevada’s prompt pay statute is preempted as 

well. 

Third, Plaintiffs’ claim is also preempted because it seeks to recover Nevada statutory 

penalties which are not available under ERISA.  See e.g., Elliot, 337 F.3d at 1147 (holding claim 

processing causes of action under state law which seek non-ERISA damages are preempted by 

ERISA).   

6. Plaintiffs’ Claim for a Violation of Nevada’s Consumer Fraud & 

Deceptive Trade Practices Acts is Subject to Complete Preemption  

There is no reason for this Court to deviate from other courts’ decisions on this issue.  

Peterson v. American Fidelity Assur. Co., 2013 WL 6047183 (D. Nev. Nov. 13, 2013) (finding 

plaintiff’s claim for deceptive trade practices preempted by ERISA); Pachuta v. Unumprovident 

Corp., 242 F. Supp. 2d 752, 764 (D. Hawaii, March 19, 2002) (finding Plaintiff’s statutory claim 

for deceptive trade practices did not come within the ERISA savings clause as it was not 

specifically directed at insurance companies and was thus preempted); Olson v. General 

Dynamics Corp., 960 F.2d 1418, 1422–23 (9th Cir. 1991) (claim challenging oral 

misrepresentation regarding the level of benefits provided by a plan is preempted); Davidian v. S. 

Cal. Meat Cutters Union, 859 F.2d 134, 135 (9th Cir. 1988) (claim challenging incorrect 

description of the insurance benefits of an ERISA plan is preempted). 

 

7. Plaintiffs’ Claim for a Declaratory Judgment is Subject to Complete 

Preemption 

ERISA’s civil enforcement statute specifically authorizes actions for declaratory 

judgment, providing that a plan participant or beneficiary can bring a civil action to “clarify any 

of his rights to future benefits.”  29 U.S.C. § 1132(a)(1)(B); see also Franchise Tax Board of 
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California v. Construction Laborers Vacation Trust for S. California, 463 U.S. 1, 27 n. 31 

(1983) (“ERISA has been interpreted as creating a cause of action for a declaratory judgment”).  

Plaintiffs seek a declaratory judgment under state law regarding the correct amount of 

reimbursement for the medical services that it performed on Defendants’ members.  First 

Amended Complaint at ¶¶ 251–260. Such a claim clearly duplicates the relief provided by 29 

U.S.C. § 1132(a)(1)(B) of ERISA and therefore is completely preempted.  Again, since Plaintiffs 

possess assignments of benefits, they could have brought a declaratory judgment ERISA claim. 

8. Plaintiffs’ Claim for Violation of NRS 207.350 et seq. is Subject to 

Complete Preemption 

Finally, Plaintiffs’ RICO claim is also preempted under ERISA. Moorman v. 

UnumProvident Corp., 2007 WL 4984162, at *3 (N.D. Ga. Oct. 30, 2007) (even where a 

plaintiff successfully pleads a RICO claim with particularity, the current state of law is such that 

a state RICO claim is preempted by ERISA); Mehling v. New York Life Insurance Co., 413 

F.Supp.2d 476 (E.D. Pa. 2005) (Dismissing plaintiffs' RICO claims in view of the existence of 

an ERISA remedy). 

 

F. Defendants Only Need to Prove that One of Plaintiffs’ State Law Claims is 

Completely Preempted to Defeat Plaintiffs’ Amended Motion to Remand 

Under the Doctrine of Supplemental Jurisdiction 

Assuming arguendo that this Court found some of Plaintiffs’ claims were completely 

preempted but others were not, the non-preempted claims would still fall within this Court’s 

supplemental jurisdiction because they are so related to the other claims that they form part of 

the same case or controversy under Article III of the United States Constitution. 28 U.S.C. 

§1367(a); Beneficial Nat. Bank v. Anderson, 539 U.S. 1, 8, 123 S. Ct. 2058, 2063, n. 3 (2003) 

(“Of course, a state claim can also be removed through the use of the supplemental jurisdiction 

statute, 28 U.S.C. § 1367(a), provided that another claim in the complaint is removable.”); see 

also Gaming Corp. of Am. v. Dorsey & Whitney, 88 F.3d 536, 543 (8th Cir. 1996) (“Only those 

claims that fall within the preemptive scope of the particular statute, or treaty, are considered to 

make out federal questions, but the presence of even one federal claim gives the defendant the 

right to remove the entire case to federal court.”) (internal citations omitted); Milwaukee 
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Carpenter’s District Council Health Fund v. Philip Morris, 70 F.Supp.2d 888 (E.D. Wisc. 1999) 

(denying remand while noting that “[s]o long as any one claim concerned a federal question, the 

entire case could be removed” under the ERISA complete preemption doctrine).  In sum, for 

Plaintiffs to prevail on their Amended Motion to Remand they must show that none of their eight 

state law claims for relief are completely preempted by ERISA. They cannot do so. 

V. THE PROVIDERS’ REQUEST FOR SANCTIONS SHOULD BE DENIED 

A Court has discretion to award attorney’s fees and costs under 28 U.S.C. § 1447(c) only 

where the removing party lacked an objectively reasonable basis for seeking removal. As 

demonstrated throughout this Opposition, removal was proper, and the Amended Motion to 

Remand should be denied. Further, the statute does not permit an automatic award of attorney’s 

fees even if a case is remanded. Martin v. Franklin Capital Corp., 546 U.S. 132, 141 (2005) 

(citation omitted); Paul v. Kaiser Foundation Health Plan of Ohio, 701 F.3d 514, 523 (6th Cir. 

2012) (refusing to award fees where complete preemption was a “close one.”).   

Moreover, if Defendants’ removal arguments are so frivolous, why did Plaintiffs elect to 

completely rewrite their original Motion to Remand and abandon vast swathes of the “rate of 

payment” case law cited therein after Defendants refuted those arguments in the original 

Opposition to the Motion?  Compare ECF Nos. 5 and 49.  Plaintiffs’ request for sanctions is 

nothing more than an attempt to conceal that, despite two full rounds of briefing, they have yet to 

land on a supportable legal theory that will allow their claims to escape complete preemption.  

VI. CONCLUSION 

 For all the above reasons, Defendants request that the Court deny Plaintiffs’ Amended 

Motion to Remand.  

Dated this 29th day of January, 2020. 

  /s/ Colby L. Balkenbush   
D. Lee Roberts, Jr., Esq. 
Colby L. Balkenbush, Esq. 
Brittany M. Llewellyn, Esq. 
WEINBERG, WHEELER, HUDGINS,  
    GUNN & DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada  89118 
Telephone: (702) 938-3838 
Attorneys for Defendants  
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 29th day of January, 2020, a true and correct copy of the 

foregoing DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ AMENDED MOTION TO 

REMAND was served and filed electronically through CM/ECF to the following: 

 

Pat Lundvall, Esq. 

Kristen T. Gallagher, Esq. 

Amanda M. Perach, Esq. 

McDonald Carano LLP 

2300 W. Sahara Ave., Suite 1200 

Las Vegas, Nevada 89102 

plundvall@mcdonaldcarano.com 

kgallagher@mcdonaldcarano.com 

aperach@mcdonaldcarano.com 

Attorneys for Plaintiffs 

 

 

 

 

     _____/s/ Colby L. Balkenbush_______________________ 

     An employee of WEINBERG, WHEELER, HUDGINS 

       GUNN & DIAL, LLC 
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Attorneys for Plaintiffs 
 

UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 
 

FREMONT EMERGENCY SERVICES 
(MANDAVIA), LTD., a Nevada professional 
corporation; TEAM PHYSICIANS OF 
NEVADA-MANDAVIA, P.C., a Nevada 
professional corporation; CRUM, 
STEFANKO AND JONES, LTD. dba RUBY 
CREST EMERGENCY MEDICINE, a 
Nevada professional corporation, 
 
                             Plaintiffs, 
 
vs. 
 
UNITEDHEALTH GROUP, INC., a 
Delaware corporation; UNITED 
HEALTHCARE INSURANCE COMPANY, 
a Connecticut corporation; UNITED 
HEALTH CARE SERVICES INC., dba 
UNITEDHEALTHCARE, a Minnesota 
corporation; UMR, INC., dba UNITED 
MEDICAL RESOURCES, a Delaware 
corporation; OXFORD HEALTH PLANS, 
INC., a Delaware corporation; SIERRA 
HEALTH AND LIFE INSURANCE 
COMPANY, INC., a Nevada corporation; 
SIERRA HEALTH-CARE OPTIONS, INC., 
a Nevada corporation; HEALTH PLAN OF 
NEVADA, INC., a Nevada corporation; 
DOES 1-10; ROE ENTITIES 11-20, 
 
   Defendants. 

Case No.:  2:19-cv-00832-JCM-VCF 
 
 

 
 

REPLY IN SUPPORT OF AMENDED 
MOTION TO REMAND 

 
Plaintiffs Fremont Emergency Services (Mandavia), Ltd. (“Fremont”); Team Physicians of 

Nevada-Mandavia, P.C. (“Team Physicians”); Crum, Stefanko and Jones, Ltd. dba Ruby Crest 

Emergency Medicine (“Ruby Crest”) (collectively, the “Health Care Providers”) submit this Reply 
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in support of its Amended Motion to Remand (ECF No. 49) 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Adjudication of the Amended Motion to Remand is straightforward: rate of payment cases 

are not completely preempted by ERISA Section 502(a).  There is Ninth Circuit precedent binds the 

Court in this regard, as well as near-uniformity in result from other jurisdictions in cases with the 

same facts as the case at bar.  Marin Gen. Hosp. v. Modesto & Empire Traction Co., 581 F.3d 941, 

949 (9th Cir. 2009); see e.g. New Jersey Brain & Spine Ctr. v. United Healthcare Ins. Co., No. 

CV1815631SDWLDW, 2019 WL 6317390, at *5 (D.N.J. Nov. 25, 2019), report and 

recommendation adopted, No. 18-15631 (SDW) (LDW), 2019 WL 6721652 (D.N.J. Dec. 10, 2019); 

Crescent City Surgical Ctr. v. United Healthcare of La., Inc., No. CV 19-12586, 2019 WL 6112706, 

at *1 (E.D. La. Nov. 18, 2019).    And this outcome has been reached applying the two-prong test 

required by Aetna Health Inc. v. Davila, 542 U.S. 200 (2004). 

II. LEGAL ARGUMENT 

A. United's Attempts to Distinguish the Health Care Providers' Cases Must Be 
Rejected. 

 

To claim the case at bar is ERISA-preempted United makes the unsupported argument that 

a provider can only maintain a rate of payment action if there is as a written provider agreement, 

oral agreement, or applicable statute. Opposition at 13:5-10. To reach that conclusion, United 

ignores the clear mandate of Marin Gen. Hosp. and the other legal authority finding rate of 

payment cases outside the scope of ERISA since they cannot satisfy either of the two-prong test 

set forth in Davila, 542 U.S. at 210. See also Premier Inpatient Partners LLC v. Aetna Health & 

Life Ins. Co., 371 F. Supp. 3d 1056, 1073 (M.D. Fla. 2019) (the “rate of payment and right of 

payment distinction is dispositive...”); Blue Cross of California v. Anesthesia Care Assocs. Med. 

Grp., Inc., 187 F.3d 1045, 1051 (9th Cir. 1999) (noting that ERISA did not preempt the state law 

claims because “[t]he dispute here is not over the right to payment, which might be said to depend 

on the patients’ assignments to the Providers, but the amount, or level, of payment, which depends 

on the terms of the provider agreements.”); Windisch v. Hometown Health Plan, Inc., No. 3:08-
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cv-00664-RJC-RAM, 2010 WL 786518, at *5 (D. Nev. Mar. 5, 2010) (“Plaintiff has affirmatively 

taken the position that he is only challenging Defendants' adjudication and payment of claims that 

have already been determined to be covered…ERISA does not preempt Plaintiff's claims because 

they do not require the Court to interpret ERISA plans.”).   

In support of its quest to bypass these cases and Davila, United tries to distinguish Gulf-

To-Bay, in which it and its affiliate are parties, by arguing that a Florida statute created a legal duty 

independent of ERISA to pay out-of-network providers at a particular rate – which only concerns 

the second factor of the Davila test. This is an inaccurate reading of Gulf-to-Bay because that court 

did not even consider the second part of the Davila test: 

The first part of the Davila test is satisfied if two requirements are met: 
(1) the plaintiff’s claim must fall within the scope of ERISA; and (2) the 
plaintiff must have standing to sue under ERISA. As to the first requirement 
of this part…the Eleventh Circuit has adopted a distinction between two 
types of claims: claims challenging the “rate of payment” pursuant to a 
provider-insurer agreement, and those challenging the “right to payment” 
under the terms of an ERISA beneficiary’s plan….The Court finds 
unavailing UHIC’s attempt to recast through an ERISA lens [plaintiff’s] 
entitlement to full payment for services rendered. Consequently, the Court 
finds that [plaintiff’s] claims fall outside the scope of section 502(a) of 
ERISA, and no further analysis under Davila is necessary.   

 

Gulf-to-Bay Anesthesiology Assocs., LLC v. UnitedHealthcare of Fla., Inc., No. 8:18-CV-233-

EAK-AAS, 2018 WL 3640405, at *3 (M.D. Fla. July 20, 2018) (emphasis added) (internal 

citations omitted). Because the Gulf-to-Bay dispute involved rate of payment, the claims did not 

fall within the scope of ERISA and, therefore, the first part of the Davila test could not be satisfied. 

There was no discussion about the second factor at all.  Like Gulf-to-Bay, the Health Care 

Providers’ claims are outside the scope of ERISA and Davila’s first element is not satisfied. 

The Health Care Providers have not asserted any claims relating to benefits that have been 

denied; their only claims are related to claims that United has already paid.  First Amended 

Complaint (“Am. Compl.”) at ¶ 43. Thus, this dispute does not involve any right to payment that 

could arise under an ERISA plan. It solely involves the rate of payment.  Id.; see Reply in Support 

of Motion to Remand, Ex. A, Bristow Decl. ¶ 4 (ECF No. 26-1).  
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There are numerous cases involving United or its affiliates where courts have rejected the 

same arguments United forwards here and some of these cases squarely underscore that courts 

have routinely remanded rate-of-payment cases involving implied-in-fact contracts. See e.g. Gulf-

to-Bay, 2018 WL 3640405 at *3; Low-T Physicians Serv., P.L.L.C. v. United Healthcare of Texas, 

Inc., No. 4:18-CV-938-A, 2019 WL 935800, at *2 (N.D. Tex. Feb. 26, 2019); Sobertec LLC v. 

UnitedHealth Grp., Inc., No. SACV191206JVSMRWX, 2019 WL 4201081, at *4 (C.D. Cal. Sept. 

5, 2019) (claims for an implied-in-fact agreement not preempted by ERISA); New Jersey Brain & 

Spine Ctr., 2019 WL 6317390, at *5; Bay Area Surgical Mgmt., LLC. v. United Healthcare Ins. 

Co., No. C 12-01421 SI, 2012 WL 3235999, at *4 (N.D. Cal. Aug. 6, 2012) (oral contract and 

promises between provider and United not preempted by ERISA); Regents for Univ. of California 

ex rel. its San Diego Med. Ctr. v. United Healthcare Ins. Co., No. 12-CV-0588 BEN BGS, 2012 

WL 4471416, at *4 (S.D. Cal. Sept. 25, 2012) (claims including of breach of implied-in-fact 

contract and unjust enrichment not preempted under ERISA); Temple Hosp. Corp. v. Gomez, 

United Healthcare Services, Inc. No. 2:14-CV-01342-ODW, 2014 WL 953445, at *2 (C.D. Cal. 

Mar. 11, 2014) (claims of breach of oral contract, promissory estoppel, and implied equitable 

indemnity not preempted by ERISA); Ghosh v. Aetna Health of Cal., Inc., 2012 WL 4548173 

(S.D. Cal. Oct. 2, 2012) (claims based on misappropriations, misrepresentations, and interference 

in his contractual relationship against, inter alia, United Healthcare of California relating to 

underpayment of provider claims not preempted by ERISA); Crescent City Surgical Ctr., 2019 

WL 6112706 at *1 (claims of breach of contract, violations of the Louisiana Unfair Trade Practices 

Act, detrimental reliance, fraud, and negligent misrepresentation not preempted by ERISA).  

B. Analysis Under Davila’s Two Prongs Does Not Trigger Complete Preemption 

Contrary to United’s claims, the Health Care Providers do not substitute the Davila test for 

the rate of payment vs. right to payment test.  Opposition at 11:4-7.  Instead, the Health Care 

Providers note that many “rate of payment” decisions do not perform an extensive analysis of 

Davila because claims involving rate of payment fail to satisfy either prong of the Davila test.  See 

e.g. Premier Inpatient Partners LLC, 371 F. Supp. 3d at 1073 (“The Eleventh Circuit has instructed 

that [] ‘the ‘rate of payment’ and ‘right of payment’ distinction’ is dispositive of whether a claimant 
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could have brought its claim under ERISA.”).  Federal courts in other jurisdictions likewise have 

determined that ERISA does not completely preempt claims based on statutory or other common 

law rate-payment obligations and two recent decisions involving United underscore this point.  

New Jersey Brain & Spine Ctr., 2019 WL 6317390 at *5; Crescent City Surgical Ctr., 2019 WL 

6112706 at *1; see also Coast Plaza Doctors Hosp. v. Ark. Blue Cross & Blue Shield, No. CV 10-

6927 DDP (JEMx), 2011 WL 3756052, at *4 (C.D. Cal. Aug. 25, 2011); Med. & Chirurgical 

Faculty of Md. v. Aetna U.S. Healthcare, Inc., 221 F. Supp. 2d 618, 619 & n.1 (D. Md. 2002); 

Emergency Servs. of Zephyrhills, P.A. v. Coventry Health Care of Fla., Inc., --- F. Supp. 3d ----, 

Case No. 16-25193, 2017 WL 6548019, at *5 (S.D. Fla. Apr. 5, 2017) (remanding out-of-network 

provider’s claims for underpayment, breach of implied-in-fact contract and unjust enrichment 

where plaintiff alleged violation of Florida rate payment statute); Lone Star OB/GYN Assocs. v. 

Aetna Health Inc., 579 F.3d 525, 53 (5th Cir. 2009) (“A claim that implicates the rate of payment 

as set out in the Provider Agreement, rather than the right to payment under the terms of the benefit 

plan, does not run afoul of Davila and is not preempted by ERISA.”).1 

As is detailed below, the existence of an assignment of benefits is of no consequence here 

and does not satisfy the first factor of Davila.  That, alone, mandates that this matter be remanded.  

Further, United cannot fulfill its burden of establishing the second Davila factor because the Health 

Care Providers’ claims are based upon independent statutory and common law duties which courts 

have repeatedly recognized do not satisfy the second Davila factor.   

 

                                                 
1 In New Jersey Brain & Spine Ctr., the court remanded a rate-of-payment case where plaintiff’s 
claims were related to the amount of payment received and founded upon implied agreements and 
representations that allegedly arose in the course of dealings between the parties, and not claims 
seeking coverage under a given health plan.  2019 WL 6317390 at *5.  “Where a plaintiff does not 
challenge the type, scope or provision of benefits under [an ERISA] healthcare plan, any disputes 
over the amount of reimbursement are not preempted by ERISA.” Id. (internal quotations 
omitted).  The “growing trend” in that district is to remand this type of provider reimbursement 
claim.  Id. at * 6.  In Crescent City Surgical Ctr., like the Health Care Providers here, that plaintiff 
could have brought derivative claims under an assignment of benefits, but specifically disavowed 
pursuing ERISA claims assigned by United’s insured. Rather, that plaintiff, like here, elected to 
pursue claims that are solely based on United’s breach of its agreement to pay certain amounts, 
independent of any coverage arrangement that United had with its insured.  Both New Jersey Brain 
& Spine Ctr. and Crescent City Surgical Ctr. provide further support that rate-of-payment cases 
are not completely preempted by ERISA. 
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1. The First Davila Factor2 

Notwithstanding binding precedent directly on point, United makes the unsupported claim 

that the mere existence of an assignment of benefits converts a state law claim – not otherwise 

arising under an ERISA plan – into one that confers standing for purposes of the first Davila factor.  

See e.g. Opposition at 7:11-14.  This argument must be rejected in light of the Marin decision.  

The Ninth Circuit has unequivocally held that even when providers receive an assignment 

of benefits and could bring a suit under ERISA, the mere fact of an assignment does not convert a 

provider’s claim into claims to recover benefits under an ERISA plan.  Marin Gen. Hosp., 581 

F.3d at 949.  Thus, so long as a provider’s state law claim does not fall within § 502(a) (i.e. denial 

of payment/coverage, the existence of the assignment is irrelevant to complete preemption if 

the provider asserts no claim under the assignment.  Id.; see also Emergency Services of 

Zephyrhills, P.A., 281 F. Supp. 3d at 1347.   

In Marin Gen. Hosp., the Ninth Circuit considered whether the first element of the Davila 

test was satisfied where the provider could have asserted a claim under an assignment of benefits, 

but chose not to do so.  The Ninth Circuit answered in the negative.  The Ninth Circuit concluded: 

defendants argue that because the Hospital was assigned the patient's 
rights to payment under his ERISA plan, it was prevented from seeking 
additional payment under state law. That is, they argue that because the 
Hospital could have brought a suit under § 502(a)(1)(B) for payments 
owed to the patient by virtue of the terms of the ERISA plan, this is the 
only suit the Hospital could bring. This argument is inconsistent with our 
analysis in Blue Cross. There we concluded that, even though the Providers 
had received an assignment of the patient's medical rights and hence could 
have brought a suit under ERISA, there was “no basis to conclude that 
the mere fact of assignment converts the Providers' claims [in this case] 
into claims to recover benefits under the terms of an ERISA plan.”  

 
We conclude that the Hospital's state-law claims based on its alleged oral 
contract with MBAMD were not brought, and could not have been brought, 
under § 502(a)(1)(B). Therefore, the Hospital's state-law claims do not 
satisfy the first prong of Davila. 

 
 
581 F.3d at 949 (internal citations omitted).  This case forecloses all of United’s arguments with 

                                                 
2 This section addresses United’s two separate sections making the same arguments – i.e. that the 
existence of an assignment of benefits converts state law claims based on independent duties into 
ERISA claims satisfying the first Davila factor.  Compare Opposition at IV(C) with (IV)(D)(1). 

Case 2:19-cv-00832-JCM-VCF   Document 71   Filed 02/05/20   Page 6 of 16 000491

000491

00
04

91
000491



 

Page 7 of 16 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

respect to the first Davila factor.  Because the Health Care Providers do not bring any claims as 

assignees of benefits, it cannot assert ERISA claims in this action and the first Davila factor is not 

satisfied, requiring remand.  Id.; see also Connecticut State Dental Ass'n v. Anthem Health Plans, 

Inc., 591 F.3d 1337, 1347 (11th Cir. 2009) (“so long as the provider's state law claim does not fall 

within § 502(a), the existence of the assignment is irrelevant to complete preemption if the 

provider asserts no claim under the assignment.”) 

The cases cited by United in its Opposition are also inapplicable to the facts of this case.  

United erroneously argues that Misic is a “rate of payment” case in which the Court found that 

complete preemption applies.  Opposition at 12:4-13.  Rate of payment cases involve disputes 

between the provider and insurer based on an independent, implied or express agreement or course 

of conduct which does not relate to a benefit plan.  The Misic case does not fall into this category 

and the Ninth Circuit itself has made clear that Misic is not a rate of payment case:  

It is clear in Misic that the provider sought, as an assignee, to recover 
reimbursement due to his assignors under the terms of the benefit plan; 
indeed, the terms of the benefit plan were the provider's only basis for his 
reimbursement claim… The dispute here is not over the right to 
payment, which might be said to depend on the patients' assignments 
to the Providers, but the amount, or level, of payment, which depends 
on the terms of the provider agreements. 
 

Blue Cross of California v. Anesthesia Care Assocs. Med. Grp., Inc., 187 F.3d 1045, 1051 (9th 

Cir. 1999).  There, the insurer was being sued for failure to cover a claim based on the amount 

that was expressly required to be paid under the health plan when the beneficiary’s rights 

were assigned to the medical provider.   Misic v. Bldg. Serv. Employees Health & Welfare Tr., 

789 F.2d 1374, 1376 (9th Cir. 1986).  Here, the Health Care Providers have not asserted any claims 

as assignees, nor do they seek payment based on any provision of any health plan.  Misic is not a 

rate of payment case and is inapposite. 

United also tries to prove a negative by arguing that “in some of the cases Plaintiffs cite, 

complete preemption is not found because defendant fails to satisfy the first element of the Davila 

test due to a failure to bring forth sufficient evidence to demonstrate that an assignment of benefits 

occurred.”  Opposition at 13:26-28.  The caselaw cited by the Health Care Providers in the 

Amended Motion to Remand does not support United’s argument that where there is an 
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assignment of benefits, an assignment always confers standing to bring a claim under ERISA.   In 

fact, the court in Med. & Chirurgical Faculty of State of Maryland did not find that there were 

never any assignments as United suggests; instead, the Court found that, just as is the case here, 

the providers were not bringing their claims based on an assignment of benefits and therefore such 

claims could not be preempted.  Med. & Chirurgical Faculty of State of Maryland, 221 F. Supp. 

at 621 (“Plaintiffs are asserting in this action an independent statutory right of health care 

providers to receive payment consistent with the statutory formulas, not the right to any benefits 

due to plan participants.  It is undisputed that these statutory rights are not available to plan 

participants, and thus, could not be assigned by those participants.”).  Thus, the Court concluded 

that the rights asserted in the complaint by the plaintiff were not rights assigned by plan 

participants.  Id. 

In California Spine, the issue of an assignment of benefits was important because the 

claims raised were the type of claims that could be raised by a plan beneficiary if an assignment 

of benefits existed.  In particular, the claims related to the following allegations: 

Defendant allegedly informed Plaintiff that the Patient had a deductible and 
a maximum out of pocket limit for healthcare of $6,000, of which $ 0 had 
been paid. Plaintiff was allegedly promised that Defendant would pay 80% 
of the UCR rate once the Patient met his or her deductible. Moreover, after 
the Patient met the maximum out of pocket limit, Plaintiff was allegedly 
promised that Defendant would pay 100% of the UCR rate.  

 

California Spine & Neurosurgery Inst. v. Bos. Sci. Corp., No. 18-CV-07610-LHK, 2019 WL 

1974901, at *1 (N.D. Cal. May 3, 2019) (internal citations omitted).  Thus, the amount of payment 

to the provider was directly related to the plan and if an assignment of benefits existed, the provider 

would have a claim which squarely falls within ERISA. 

The first Davila factor is not satisfied only because an assignment of benefits exists when 

the claims asserted are based on claims arising from an insurer’s independent statutory and 

common law duties.  Because United cannot establish the first Davila factor, this is dispositive. 

2. The Second Davila Factor 
 

In an attempt to argue that the second Davila factor is satisfied, United asserts the obscure 

argument that the only way for the second Davila factor not to be met would be if certain categories 
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of circumstances applied, i.e. the existence of an express written contract, oral representation or 

statute.  This argument ignores the decisions cited by the Health Care Providers which make clear 

that they are not limited to the categories identified by United.  Essentially, United is attempting 

to create its own caselaw on this issue.  To be clear: no caselaw exists which finds that a party 

in a rate of payment case can avoid preemption only if one of the three foregoing categories 

is satisfied.  Rather, courts across various jurisdictions have repeatedly found that cases involving 

disputes over the rate of payment rather than the right to payment are not preempted by ERISA 

and neither of the Davila factors can be satisfied.  See e.g. Blue Cross of California v. Anesthesia 

Care Assocs. Med. Grp., Inc., 187 F.3d 1045, 1051 (9th Cir. 1999) (claims not preempted where 

the dispute is over amount of payment rather than the right to payment); Lone Star OB/GYN 

Assocs., 579 F.3d at 53 (“A claim that implicates the rate of payment…does not run afoul of Davila 

and is not preempted by ERISA…we adopt the reasoning of the Third and Ninth Circuits, and that 

of a majority of district courts in this Circuit which have relied on this distinction between ‘rate of 

payment’ and ‘right of payment.’”); Med. & Chirurgical Faculty of State of Maryland, 221 F. 

Supp. 2d at 619 (“Courts have, with near unanimity, found that independent state law claims of 

third party health care providers are not preempted by ERISA.”).   

United next argues that the existence of an express provider agreement somehow 

distinguishes certain cases from the case at hand.  It does not because an implied-in-fact contract 

is on equal footing with an express written agreement.  Tucker v. Mayor, etc., of Virginia City, 4 

Nev. 20, 30 (1868) (“defendants are as completely bound by implied as by written contracts.”); 

Certified Fire Prot. Inc. v. Precision Constr., 128 Nev. 371, 379, 283 P.3d 250, 256 (2012) (an 

implied-in-fact contract “is a true contract that arises from the tacit agreement of the parties.”); 

Smith v. Recrion Corp., 91 Nev. 666, 668, 541 P.2d 663, 665 (1975) (“Both express and implied 

contracts are founded on an ascertained agreement.”); Magnum Opes Const. v. Sanpete Steel 

Corp., 2013 WL 7158997 (Nev. Nov. 1, 2013) (quoting 1 Williston on Contracts § 1:5 (4th ed. 

2007) (noting that the legal effects of express and implied-in-fact contracts are identical); Cashill 

v. Second Judicial Dist. Court of State ex rel. Cty. of Washoe, 128 Nev. 887, 381 P.3d 600 (2012) 

(unpublished) (“The distinction between express and implied in fact contracts relates only to the 
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manifestation of assent; both types are based upon the expressed or apparent intention of the 

parties.”).  This attempt by United to denigrate the legal effect of an implied-in-fact contract is 

squarely contrary to Nevada law and must be rejected.   

In order for United to meet its burden on the second Davila factor, it must establish that 

the claims asserted do not arise from legal duties independent of ERISA.  Davila, 542 U.S. at 210.  

In other words, it must prove that the claims asserted are dependent on ERISA.  The caselaw cited 

by the Health Care Providers which involves express provider agreements are examples of 

independent legal duties of an insurer to pay a certain rate to a provider.  These independent legal 

duties may arise from a variety of circumstances as highlighted in the caselaw cited by the Health 

Care Providers, including express agreements, oral agreements, statutory duties and implied in law 

and implied in fact agreements.  Simply because a case involves one of the foregoing does not 

mean the Court limited the second Davila factor to that one instance.   

In fact, many of the decisions cited by the Health Care Providers do expressly state that 

claims for breach of implied agreements do not satisfy the second Davila factor because these also 

would be independent legal duties not relying on an ERISA plan.  For example, United tries to 

distinguish Connecticut State Dental by arguing that it only concerned an express agreement.   

Opposition at n. 16.  In Hialeah Anesthesia Specialists, LLC v. Coventry Health Care of Fla, the 

insurer tried to do the exact same thing as United by arguing “the use of the language “an 

agreement” [in Connecticut State Dental] necessarily means that the test applies only in cases 

arising from breach of an express provider agreement between an in-network provider and the 

insurer.”  258 F. Supp. 3d 1323, 1329 (S.D. Fla. 2017).   The court rejected this argument and 

explained: 

No part of Connecticut State Dental supports the proposition that an express 
written provider agreement must be present before the rate-of-
payment/right-of-payment test can apply and that, in the absence of a 
written agreement, any claim for payment must be preempted. In the Court's 
view, Connecticut State Dental leaves the proverbial door sufficiently open 
that the test could come into play in a case like this one, involving 
allegations of an implied “agreement”—be it implied-in-fact or implied-in-
law—between an out-of-network provider and an insurer. 
 

Id. (emphasis in original).  Courts in various jurisdictions have found that implied in fact and 

implied in law contracts involve independent legal duties such that the second Davila factor cannot 
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be satisfied.  John Muir Health v. Cement Masons Health & Welfare Tr. Fund for N. California, 

69 F. Supp. 3d 1010, 1018 (N.D. Cal. 2014) (quantum meruit claim “based on an independent 

legal duty”, failing to satisfy Davila's second prong); Galileo Surgery Ctr., L.P. v. Aetna Health 

& Life Ins. Co., No. 2:14-CV-09738-ODW, 2015 WL 898525, at *1 (C.D. Cal. Mar. 3, 2015) 

(promissory estoppel and unjust enrichment not preempted by ERISA); Coast Plaza Doctors 

Hosp., 2011 WL 3756052 at *4 (breach of implied in fact contract not preempted); Med. & 

Chirurgical Faculty of State of Maryland, 221 F. Supp. 2d at 619 (conversion and quantum meruit 

not preempted); Emergency Servs. of Zephyrhills, P.A. v. Coventry Health Care of Fla., Inc., 281 

F. Supp. 3d 1339, 1342 (S.D. Fla. 2017) (breach of implied-in-fact contract and unjust enrichment 

not preempted); Orthopaedic Care Specialists, P.L. v. Blue Cross & Blue Shield of Fla., Inc., No. 

12-81148-CIV, 2013 WL 12095594, at *2 (S.D. Fla. Mar. 5, 2013) (unjust enrichment/quantum 

meruit not preempted).   

Furthermore, while some of these decisions are in states in which statutes require payments 

at certain rates, this distinction does not change the fact that the Health Care Providers have 

asserted claims completely independent of an ERISA plan.  If United believes that the Health Care 

Providers lack a statutory or common law basis for bringing its claims, it is free to challenge these 

claims in state court.  However, there is no question that the Health Care Providers claims are 

based on legal grounds independent of an ERISA plan and, for that reason alone, United cannot 

meet its burden of establishing that the second Davila factor is satisfied.  Therefore, the Amended 

Motion to Remand must be granted. 

Next, United contends that Marin is different than the case at hand because there are no 

oral representations alleged here while Marin concerned an oral representation.  While Marin did 

involve an oral representation that a certain rate of payment would be made, the providers in that 

case also asserted claims, just as is the case here, for breach of implied contract, quantum meruit 

and estoppel.   581 F.3d at 943.  In asserting its breach of implied contract claim, the provider 

plaintiff alleged: 

30.  As a result of the custom and practice in the healthcare field, and 
prior dealings between the parties Hospital and defendants understood 
that, because defendants authorized and made a representations of coverage 
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upon which Hospital reasonably relied, by providing medically necessary 
services, Hospital would be paid by defendants for such medical services, 
supplies and equipment provided to patient S.M. at a 10% discount from its 
total billings. 

 
 
A true and correct copy of the Amended Complaint filed in Marin Gen. Hosp., Case No. 07-cv-

01027-SI, is attached hereto as Exhibit 1 (emphasis added).  This allegation is nearly identical to 

the allegations here.  The Health Care Providers allege: 

197. Through the parties’ conduct and respective undertaking of obligations 
concerning emergency medicine services provided by the Health Care 
Providers to Defendants’ Patients, the parties implicitly agreed, and the 
Health Care Providers had a reasonable expectation and understanding, that 
Defendants would reimburse the Health Care Providers for non-
participating claims at rates in accordance with the standards acceptable 
under Nevada law and in accordance with rates Defendants pay for other 
substantially identical claims also submitted by the Health Care Providers.     

 
 
Am. Compl. ¶ 197.  The relevant facts of this case are nearly identical to the facts alleged in Marin 

and, just as was the case in Marin, this Court cannot find that the legal claims asserted by the 

Health Care Providers are dependent on ERISA.  These claims are completely independent of 

ERISA and, therefore, the second Davila factor cannot be established, necessitating remand.   

Finally, United relies heavily on two cases from Florida, both of which predate Davila, to 

rebut the binding Marin decision; however, even if Marin was not binding precedent, neither of 

these cases are applicable and United’s reliance on these decisions should be rejected.  In In Re 

Managed Care Litig., the court evaluated unpaid claims by non-participating providers’ who 

affirmatively alleged that they sought reimbursement as assignees.  In re Managed Care Litig., 

298 F. Supp. 2d 1259, 1291 (S.D. Fla. 2003).  Thus, the outcome there has no application to the 

facts before this Court.  In Torrent & Ramos, an unpublished decision, the court’s analysis relied 

entirely on a test which, since Davila, is no longer applicable when addressing complete 

preemption.  Torrent & Ramos, M.D., P.A. v. Neighborhood Health Partnerships, Inc., No. 04-

20858-CIV, 2004 WL 7320735, at *2 (S.D. Fla. July 1, 2004) (discussing “superpreemption” 

under Butero v. Royal Maccabees); see also Almont Ambulatory Surgery Ctr., LLC v. 

UnitedHealth Grp., Inc., 121 F. Supp. 3d 950, 964 (C.D. Cal. 2015) (“this Court follows and 

applies the Supreme Court's Davila test for complete preemption and, to the extent that the Butero 
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analysis is inconsistent with Davila, it is not controlling.”).  Thus, none of the authority cited by 

United supports its tenuous position. 

C. United’s Other Legal Authority is Either Distinguishable or Irrelevant Because 
it Concerns Conflict Preemption, Not Complete Preemption   

 
 
United cites to non-analogous cases in support of its contention that all of the Health Care 

Providers’ claims are preempted,3 but many of the cases cited turn on whether the claim is conflict 

preempted, not completely preempted.  Marin Gen. Hosp., 581 F.3d at 949.  This is misleading 

because the question of whether a law or claim “relates to” an ERISA plan is not the test for 

complete preemption under § 502(a)(1)(B); rather, it is the test for conflict preemption under § 

514(a).  A defense of conflict preemption under § 514(a) does not provide a basis for federal 

question jurisdiction under either § 1331(a) or § 1441(a).  Therefore the Court can disregard 

United’s attempt to rely on cases that rely on a “relates to” analysis for a defense of conflict 

preemption.4 

                                                 
3 United relies on Parlanti v. MGM Mirage, No. 2:05-cv-1259-ECR-RJJ, 2006 WL 8442532, at 
*4 (D. Nev. Feb. 15, 2006) for the proposition that an implied-in-fact contract is completely 
preempted by ERISA, which is misleading.  Opposition at 20:5-7.  There, plaintiffs filed a lawsuit 
in connection with rights to benefits under a supplemental executive retirement plan (“SERP”) 
given in connection with an employment contract.  Id. at *1.  The Parlanti court examined “the 
thrust” of plaintiffs’ claims, determining that the state law causes of action related to allegations 
that they were entitled to benefits as stated in the SERP and that they were denied those benefits.  
Id. at *4.  Next, in Estate of Burgard v. Bank of Am., N.A., No. 2:15-cv-00833-RFB-PAL, 2017 
WL 1273869, at *8 (D. Nev. Mar. 31, 2017), plaintiff sought recovery of benefits due under an 
ERISA plan and to enforce rights under the plan. This is not analogous to this rate of payment 
case.  Nor is Villescas v. CNA Ins. Companies, 109 Nev. 1075, 1077, 864 P.2d 288, 290 (1993) 
analogous. There, an administrator of a decedent’s estate brought suit against an insurance 
company under various theories of liability (breach of the covenant of good faith and fair dealing, 
breach of fiduciary duties, common law fraud, and breach of NRS 686A.310) for the alleged failure 
to pay all benefits under a long term disability policy.  The court found conflict preemption existed, 
not complete preemption.  And Hill v. Opus Corp., 841 F. Supp. 2d 1070, 1085 (C.D. Cal. 2011) 
is different because plaintiffs’ state law claims sought return of benefits purportedly due under the 
ERISA plan at issue there related to compensation and deferred compensation. In Thrall v. 
Prudential Ins. Co. of Am., No. CV-N-050067-HDM-RAM, 2005 WL 8161321, at *1 (D. Nev. 
Aug. 11, 2005), a beneficiary of a decedent’s accounts, retirement plans, and life insurance policies 
filed a lawsuit against defendants for failing to transfer the decedent’s accounts, retirement plans, 
and life insurance policies to plaintiff.  Id. The Thrall court found the beneficiaries’ claims 
preempted because the claims asserted were for rights to benefits.  Next, Pryzbowski v. U.S. 
Healthcare, Inc., 245 F.3d 266, 274 (3d Cir. 2001) is a right to benefits case because it involved 
claims stemming from defendants’ alleged failure to provide benefits due under an ERISA plan.  
 
4 See e.g. Schoedinger v. United Healthcare of Midwest, Inc., 557 F.3d 872, 875 (8th Cir. 2009) 
(court dismissed claims for violation of prompt pay statutes based on conflict preemption under § 
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III. COSTS AND FEES 

Should the Court grant this Motion, it should also award the Health Care Providers their 

reasonable fees and costs incurred as a result of the improper removal, pursuant to 28 U.S.C. § 

1447(c).  In applying § 1447(c), this Court has explained that fees are appropriate if the removal 

was not objectively reasonable based on the relevant case law.  See J.M. Woodworth Risk Retention 

Grp., Inc. v. Uni-Ter Underwriting Mgmt. Corp, 2014 WL 6065820, at *1 (D. Nev. Nov. 12, 2014).  

Voluminous case law, in the Ninth Circuit and beyond, demonstrated that removal was improper 

because rate-of-payment disputes are not completely preempted by ERISA.   

IV. CONCLUSION 

 For all the foregoing reasons, the Court should grant the Amended Motion, remand this 

action to the Eighth Judicial District Court for Clark County, Nevada, and award the Health Care 

Providers their reasonable costs and attorneys’ fees pursuant to 28 U.S.C. § 1447(c). 

DATED this 5th day of February, 2020. 
 
      McDONALD CARANO LLP  

      By:  /s/  Kristen T. Gallagher     
Pat Lundvall (NSBN 3761) 
Kristen T. Gallagher (NSBN 9561)  
Amanda M. Perach (NSBN 12399) 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102 
plundvall@mcdonaldcarano.com 
kgallagher@mcdonaldcarano.com  
aperach@mcdonaldcarano.com  
 
Attorneys for Plaintiffs 

  

                                                 
514(a)); Productive MD, LLC v. Aetna Health, Inc., 969 F. Supp. 2d 901, 938 (M.D. Tenn. 2013), 
(court found conflict preemption, while noting that “[o]ther courts have found that particular 
prompt pay act claims are not preempted by ERISA under certain circumstances, typically where 
a provider sues pursuant to a separate contractual agreement with the insurer, not pursuant to a 
patient assignment.”); Am.'s Health Ins. Plans v. Hudgens, 742 F.3d 1319, 1334 (11th Cir. 2014) 
(prompt pay statutes were preempted by ERISA § 514, not § 502(a)). 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 5th day of February, 2020, I caused a true and correct 

copy of the foregoing REPLY IN SUPPORT OF AMENDED MOTION TO REMAND to be 

served via the U.S. District Court’s Notice of Electronic Filing system (“NEF”) in the above-

captioned case, upon the following: 

D. Lee Roberts, Jr., Esq. 
Colby L. Balkenbush, Esq. 
Josephine E. Groh, Esq. 
WEINBERG, WHEELER, HUDGINS, 
GUNN & DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
Telephone: (702) 938-3838 
lroberts@wwhgd.corn 
cbalkenbush@wwhgd.corn 
jgroh@wwhgdcorn 
 
Attorneys for Defendants 
 

 

 
      
 
       /s/ Marianne Carter     
      An employee of McDonald Carano LLP 
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