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Complaint on Order Shortening Time  

10/07/21 21 5235–5245 

148. Second Amended Complaint 10/07/21 21 
22 

5246–5250 
5251–5264 

149. Plaintiffs’ Motion in Limine to Exclude 
Evidence, Testimony and-or Argument 
Regarding the Fact that Plaintiffs Have 

10/08/21 22 5265–5279 



17 

Tab Document Date Vol. Pages 

Dismissed Certain Claims and Parties on 
Order Shortening Time 

150. Defendants’ Answer to Plaintiffs’ Second 
Amended Complaint 

10/08/21 22 5280–5287 

151. Defendants’ Objections to Plaintiffs’ NRCP 
16.1(a)(3) Pretrial Disclosures 

10/08/21 22 5288–5294 

152. Plaintiffs’ Objections to Defendants’ Pretrial 
Disclosures 

10/08/21 22 5295–5300 

153. Opposition to Plaintiffs’ Motion in Limine to 
Exclude Evidence, Testimony and/or 
Argument Regarding the Fact that 
Plaintiffs have Dismissed Certain Claims 
and Parties on Order Shortening Time  

10/12/21 22 5301–5308 

154. Notice of Entry of Order Denying 
Defendants’ Motion for Order to Show 
Cause Why Plaintiffs Should not be Held in 
Contempt for Violating Protective Order 

10/14/21 22 5309–5322 

155. Defendants’ Opposition to Plaintiffs’ Motion 
for Leave to File Supplemental Record in 
Opposition to Arguments Raised for the 
First Time in Defendants’ Reply in Support 
of Motion for Partial Summary Judgment 

10/18/21 22 5323–5333 

156. Media Request and Order Allowing Camera 
Access to Court Proceedings (Legal 
Newsline) 

10/18/21 22 5334–5338 

157. Transcript of Proceedings Re: Motions 10/19/21 22 
23 

5339–5500 
5501–5561 

158. Amended Transcript of Proceedings Re: 
Motions  

10/19/21 23 
24 

5562–5750 
5751–5784 

159. Amended Transcript of Proceedings Re: 
Motions 

10/20/21 24 5785–5907 

160. Transcript of Proceedings Re: Motions 10/22/21 24 5908–6000 
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Tab Document Date Vol. Pages 

25 6001–6115 

161. Notice of Entry of Order Denying 
Defendants’ Motion for Partial Summary 
Judgment 

10/25/21 25 6116–6126 

162. Recorder’s Transcript of Jury Trial – Day 1 10/25/21 25 
26 

6127–6250 
6251–6279 

163. Recorder’s Transcript of Jury Trial – Day 2 10/26/21 26 6280–6485 

164. Joint Pretrial Memorandum Pursuant to 
EDRC 2.67 

10/27/21 26 
27 

6486–6500 
6501–6567 

165. Recorder’s Transcript of Jury Trial – Day 3 10/27/21 27 
28 

6568–6750 
6751–6774 

166. Recorder’s Transcript of Jury Trial – Day 4 10/28/21 28 6775–6991 

167. Media Request and Order Allowing Camera 
Access to Court Proceedings (Dolcefino 
Communications, LLC) 

10/28/21 28 
28 

6992–6997 

168. Media Request and Order Allowing Camera 
Access to Court Proceedings (Dolcefino 
Communications, LLC) 

10/28/21 28 
29 

6998–7000 
7001–7003 

169. Defendants’ Objection to Media Requests 10/28/21 29 7004–7018 

170. Supplement to Defendants’ Objection to 
Media Requests 

10/31/21 29 
 

7019–7039 
 

171. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 1 Motion 
to Authorize Defendants to Offer Evidence 
Relating to Plaintiffs’ Agreements with 
Other Market Players and Related 
Negotiations 

11/01/21 29 

 

7040–7051 

172. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 2: Motion 
Offered in the Alternative to MIL No. 1, to 
Preclude Plaintiffs from Offering Evidence 

11/01/21 29 7052–7063 
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Tab Document Date Vol. Pages 

Relating to Defendants’ Agreements with 
Other Market Players and Related 
Negotiations  

173. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 3 to 
Allow Reference to Plaintiffs’ Decision 
Making Processes Regarding Setting Billed 
Charges  

11/01/21 29 7064–7075 

174. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 4 to 
Preclude References to Defendants’ Decision 
Making Processes and Reasonableness of 
Billed Charges if Motion in Limine No. 3 is 
Denied 

11/01/21 29 7076–7087 

175. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 12, 
Paired with Motion in Limine No. 11, to 
Preclude Plaintiffs from Discussing 
Defendants’ Approach to Reimbursement 

11/01/21 29 7088–7099 

176. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 5 
Regarding Argument or Evidence that 
Amounts TeamHealth Plaintiffs Billed for 
Services are Reasonable [An Alternative 
Motion to Motion in Limine No. 6] 

11/01/21 29 7100–7111 

177. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 7 to 
Authorize Defendants to Offer Evidence of 
the Costs of the Services that Plaintiffs 
Provided 

11/01/21 29 7112–7123 

178. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 8, Offered 
in the Alternative to MIL No. 7, to Preclude 
Plaintiffs from Offering Evidence as to the 

11/01/21 29 7124–7135 



20 

Tab Document Date Vol. Pages 

Qualitative Value, Relative Value, Societal 
Value, or Difficulty of the Services they 
Provided  

179. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 10 to 
Exclude Evidence of Defendants’ Corporate 
Structure (Alternative Motion to be 
Considered Only if Court Denies 
Defendants’ Counterpart Motion in Limine 
No. 9) 

11/01/21 29 7136–7147 

180. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 11, 
Paired with Motion in Limine No. 12, to 
Authorize Defendants to Discuss Plaintiffs’ 
Conduct and Deliberations in Negotiating 
Reimbursement  

11/01/21 29 7148–7159 

181. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 13 
Motion to Authorize Defendants to Offer 
Evidence Relating to Plaintiffs’ Collection 
Practices for Healthcare Claims 

11/01/21 29 7160–7171 

182. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 14: 
Motion Offered in the Alternative MIL No. 
13 to Preclude Plaintiffs from Contesting 
Defendants’ Defenses Relating to Claims 
that were Subject to a Settlement 
Agreement Between CollectRx and Data 
iSight; and Defendants’ Adoption of Specific 
Negotiation Thresholds for Reimbursement 
Claims Appealed or Contested by Plaintiffs  

11/01/21 29 7172–7183 

183. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 15 to 
Preclude Reference and Testimony 

11/01/21 29 7184–7195 
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Tab Document Date Vol. Pages 

Regarding the TeamHealth Plaintiffs Policy 
not to Balance Bill 

184. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 18 to 
Preclude Testimony of Plaintiffs’ Non-
Retained Expert Joseph Crane, M.D. 

11/01/21 29 7196–7207 

185. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 20 to 
Exclude Defendants’ Lobbying Efforts  

11/01/21 29 7208–7219 

186. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 24 to 
Preclude Plaintiffs from Referring to 
Themselves as Healthcare Professionals 

11/01/21 29 7220–7231 

187. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 27 to 
Preclude Evidence of Complaints Regarding 
Defendants’ Out-Of-Network Rates or 
Payments 

11/01/21 29 7232–7243 

188. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 29 to 
Preclude Evidence Only Relating to 
Defendants’ Evaluation and Development of 
a Company that Would Offer a Service 
Similar to Multiplan and Data iSight 

11/01/21 29 
30 

7244–7250 
7251–7255 

189. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 32 to 
Exclude Evidence or Argument Relating to 
Materials, Events, or Conduct that 
Occurred on or After January 1, 2020 

11/01/21 30 7256–7267 

190. Notice of Entry of Order Denying 
Defendants’ Motion in Limine to Preclude 
Certain Expert Testimony and Fact Witness 
Testimony by Plaintiffs’ Non-Retained 

11/01/21 30 7268–7279 
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Tab Document Date Vol. Pages 

Expert Robert Frantz, M.D. 

191. Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 38 to 
Exclude Evidence or Argument Relating to 
Defendants’ use of MultiPlan and the Data 
iSight Service, Including Any Alleged 
Conspiracy or Fraud Relating to the use of 
Those Services 

11/01/21 30 7280–7291 

192. Notice of Entry of Order Granting Plaintiffs’ 
Motion in Limine to Exclude Evidence, 
Testimony And-Or Argument Regarding the 
Fact that Plaintiff have Dismissed Certain 
Claims 

11/01/21 30 7292–7354 

193. Notice of Entry of Order Denying 
Defendants’ Motion to Strike Supplement 
Report of David Leathers  

11/01/21 30 7355–7366 

194. Plaintiffs’ Notice of Amended Exhibit List 11/01/21 30 7367–7392 

195. Plaintiffs’ Response to Defendants’ 
Objection to Media Requests 

11/01/21 30 7393–7403 

196. Recorder’s Transcript of Jury Trial – Day 5 11/01/21 30 
31 

7404–7500 
7501–7605 

197. Recorder’s Transcript of Jury Trial – Day 6 11/02/21 31 
32 

7606–7750 
7751–7777 

198. Defendants’ Deposition Designations and 
Objections to Plaintiffs’ Deposition Counter-
Designations  

11/03/21 32 7778–7829 

199. Defendants’ Objections to Plaintiffs’ 
Proposed Order Granting in Part and 
Denying in Part Plaintiffs’ Motion in Limine 
to Exclude Evidence Subject to the Court’s 
Discovery Orders 

11/03/21 32 7830–7852 

200. Notice of Entry of Order Affirming and 11/03/21 32 7853–7874 
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Tab Document Date Vol. Pages 

Adopting Report and Recommendation No. 
11 Regarding Defendants’ Motion to Compel 
Plaintiffs’ Production of Documents About 
Which Plaintiffs’ Witnesses Testified  

201. Recorder’s Transcript of Jury Trial – Day 7 11/03/21 32 
33 

7875–8000 
8001–8091 

202. Notice of Entry of Order Granting 
Defendants’ Motion in Limine No. 17 

11/04/21 33 8092–8103 

203. Notice of Entry of Order Granting 
Defendants’ Motion in Limine No. 25 

11/04/21 33 8104–8115 

204. Notice of Entry of Order Granting 
Defendants’ Motion in Limine No. 37  

11/04/21 33 8116–8127 

205. Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion in 
Limine No. 9 

11/04/21 33 8128–8140 

206. Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion in 
Limine No. 21  

11/04/21 33 8141–8153 

207. Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion in 
Limine No. 22 

11/04/21 33 8154–8165 

208. Plaintiffs’ Notice of Deposition Designations  11/04/21 33 
34 

8166–8250 
8251–8342 

209. 1st Amended Jury List 11/08/21 34 8343 

210. Recorder’s Transcript of Jury Trial – Day 8 11/08/21 34 
35 

8344–8500 
8501–8514 

211. Recorder’s Amended Transcript of Jury 
Trial – Day 9 

11/09/21 35 8515–8723 

212. Recorder’s Transcript of Jury Trial – Day 9 11/09/21 35 
36 

8724–8750 
8751–8932 

213. Recorder’s Transcript of Jury Trial – Day 10 11/10/21 36 8933–9000 
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Tab Document Date Vol. Pages 

37 9001–9152 

214. Defendants’ Motion for Leave to File 
Defendants’ Preliminary Motion to Seal 
Attorneys’ Eyes Only Documents Used at 
Trial Under Seal 

11/12/21 37 9153–9161 

215. Notice of Entry of Order Granting in Part 
and Denying in Part Plaintiffs’ Motion in 
Limine to Exclude Evidence Subject to the 
Court’s Discovery Orders 

11/12/21 37 9162–9173 

216. Plaintiffs’ Trial Brief Regarding Defendants’ 
Prompt Payment Act Jury Instruction Re: 
Failure to Exhaust Administrative 
Remedies 

11/12/21 37 9174–9184 

217. Recorder’s Transcript of Jury Trial – Day 11 11/12/21 37 
38 

9185–9250 
9251–9416 

218. Plaintiffs’ Trial Brief Regarding Specific 
Price Term 

11/14/21 38 9417–9425 

219. 2nd Amended Jury List 11/15/21 38 9426 

220. Defendants’ Proposed Jury Instructions 
(Contested) 

11/15/21 38 9427–9470 

221. Jointly Submitted Jury Instructions 11/15/21 38 9471–9495 

222. Plaintiffs’ Proposed Jury Instructions 
(Contested) 

11/15/21 38 
39 

9496–9500 
9501–9513 

223. Plaintiffs’ Trial Brief Regarding Punitive 
Damages for Unjust Enrichment Claim 

11/15/21 39 9514–9521 

224. Recorder’s Transcript of Jury Trial – Day 12 11/15/21 39 
40 

9522–9750 
9751–9798 

225. Defendants’ Response to TeamHealth 
Plaintiffs’ Trial Brief Regarding Defendants’ 
Prompt Pay Act Jury Instruction Re: 
Failure to Exhaust Administrative 

11/16/21 40 9799–9806 
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Tab Document Date Vol. Pages 

Remedies  

226. General Defense Verdict 11/16/21 40 9807–9809 

227. Plaintiffs’ Proposed Verdict Form 11/16/21 40 9810–9819 

228. Recorder’s Transcript of Jury Trial – Day 13 11/16/21 40 
41 

9820–10,000 
10,001–10,115 

229. Reply in Support of Trial Brief Regarding 
Evidence and Argument Relating to Out-Of-
State Harms to Non-Parties 

11/16/21 41 10,116–10,152 

230. Response to Plaintiffs’ Trial Brief Regarding 
Specific Price Term 

11/16/21 41 10,153–10,169 

231. Special Verdict Form 11/16/21 41 10,169–10,197 

232. Trial Brief Regarding Jury Instructions on 
Formation of an Implied-In-Fact Contract 

11/16/21 41 10,198–10,231 

233. Trial Brief Regarding Jury Instructions on 
Unjust Enrichment  

11/16/21 41 10,232–10,248 

234. 3rd Amended Jury List 11/17/21 41 10,249 

235. Defendants’ Motion for Judgment as a 
Matter of Law 

11/17/21 41 
42 

10,250 
10,251–10,307 

 

236. Plaintiffs’ Supplemental Jury Instruction 
(Contested) 

11/17/21 42 10,308–10,313 

237. Recorder’s Transcript of Jury Trial – Day 14 11/17/21 42 
43 

10,314–10,500 
10,501–10,617 

238. Errata to Source on Defense Contested Jury 
Instructions 

11/18/21 43 10,618–10,623 

239. Recorder’s Transcript of Jury Trial – Day 15 11/18/21 43 
44 

10,624–10,750 
10,751–10,946 

240. Defendants’ Supplemental Proposed Jury 
Instructions (Contested)  

11/19/21 44 10,947–10,952 
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Tab Document Date Vol. Pages 

241. Errata 11/19/21 44 10,953 

242. Notice of Entry of Order Granting Plaintiffs’ 
Motion for Leave to File Supplemental 
Record in Opposition to Arguments Raised 
for the First Time in Defendants’ Reply in 
Support of Motion for Partial Summary 
Judgment 

11/19/21 44 10,954–10,963 

243. Plaintiffs’ Proposed Special Verdict Form  11/19/21 44 10,964–10,973 

244. Recorder’s Transcript of Jury Trial – Day 16 11/19/21 44 
45 

10,974–11,000 
11,001–11,241 

245. Response to Plaintiffs’ Trial Brief Regarding 
Punitive Damages for Unjust Enrichment 
Claim 

11/19/21 45 
46 

11,242–11,250 
11,251–11,254 

246. Plaintiffs’ Second Supplemental Jury 
Instructions (Contested)  

11/20/21 46 11,255–11,261 

247. Defendants’ Supplemental Proposed Jury 
Instruction  

11/21/21 46 11,262–11,266 

248. Plaintiffs’ Third Supplemental Jury 
Instructions (Contested) 

11/21/21 46 11,267–11,272 

249. Recorder’s Transcript of Jury Trial – Day 17 11/22/21 46 
47 

11,273–11,500 
11.501–11,593 

250. Plaintiffs’ Motion to Modify Joint Pretrial 
Memorandum Re: Punitive Damages on 
Order Shortening Time 

11/22/21 47 11,594–11,608 

251. Defendants’ Opposition to Plaintiffs’ Motion 
to Modify Joint Pretrial Memorandum Re: 
Punitive Damages on Order Shortening 
Time 

11/22/21 47 11,609–11,631 

252. 4th Amended Jury List 11/23/21 47 11,632 

253. Recorder’s Transcript of Jury Trial – Day 18 11/23/21 47 
48 

11,633–11,750 
11,751–11,907 
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Tab Document Date Vol. Pages 

254. Recorder’s Transcript of Jury Trial – Day 19 11/24/21 48 11,908–11,956 

255. Jury Instructions 11/29/21 48 11,957–11,999 

256. Recorder’s Transcript of Jury Trial – Day 20 11/29/21 48 
49 

12,000 
12,001–12,034 

257. Special Verdict Form 11/29/21 49 12,035–12,046 

258. Verdict(s) Submitted to Jury but Returned 
Unsigned 

11/29/21 49 12,047–12,048 

259. Defendants’ Proposed Second Phase Jury 
Instructions 

12/05/21 49 12,049–12,063 

260. Plaintiffs’ Proposed Second Phase Jury 
Instructions and Verdict Form 

12/06/21 49 12,064–12,072 

261. Plaintiffs’ Supplement to Proposed Second 
Phase Jury Instructions  

12/06/21 49 12,072–12,077 

262. Recorder’s Transcript of Jury Trial – Day 21 12/06/21 49 12,078–,12,135 

263. Defendants’ Proposed Second Phase Jury 
Instructions-Supplement 

12/07/21 49 12,136–12,142 

264. Jury Instructions Phase Two 12/07/21 49 12,143–12,149 

265. Special Verdict Form 12/07/21 49 12,150–12,152 

266. Recorder’s Transcript of Jury Trial – Day 22 12/07/21 49 
50 

12,153–12,250 
12,251–12,293 

267. Motion to Seal Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits 

12/15/21 50 12,294–12,302 

268. Motion to Seal Defendants’ Supplement to 
Motion to Seal Certain Confidential Trial 
Exhibits 

12/15/21 50 12,303–12,311 

269. Notice of Entry of Order Granting 
Defendants’ Motion for Leave to File 
Defendants’ Preliminary Motion to Seal 
Attorneys’ Eyes Only Documents Used at 

12/27/21 50 12,312–12,322 
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Tab Document Date Vol. Pages 

Trial Under Seal 

270. Plaintiffs’ Opposition to United’s Motion to 
Seal 

12/29/21 50 12,323–12,341 

271. Defendants’ Motion to Apply the Statutory 
Cap on Punitive Damages 

12/30/21 50 12,342–12,363 

272. Appendix of Exhibits to Defendants’ Motion 
to Apply the Statutory Cap on Punitive 
Damage 

12/30/21 50 
51 

12,364–12,500 
12,501–12,706 

273. Defendants’ Objection to Plaintiffs’ 
Proposed Order Denying Defendants’ 
Motion for Judgment as a Matter of Law 

01/04/22 51 12,707–12,717 

274. Notice of Entry of Order Denying 
Defendants’ Motion for Judgement as a 
Matter of Law 

01/06/22 51 12,718–12,738 

275. Motion to Seal Defendants’ Reply in 
Support of Motion to Seal Certain 
Confidential Trial Exhibits 

01/10/22 51 12,739–12,747 

276. Motion to Seal Defendants’ Second 
Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits 

01/10/22 51 
52 

12,748–12,750 
12,751–12,756 

277. Defendants’ Motion to Seal Courtroom 
During January 12, 2022 Hearing on 
Defendants’ Motion to Seal Certain 
Confidential Trial Exhibits on Order 
Shortening Time 

01/11/22 52 12,757–12,768 

278. Plaintiffs’ Opposition to Defendants’ Motion 
to Seal Courtroom During January 12, 2022 
Hearing 

01/12/22 52 12,769–12,772 

279. Plaintiffs’ Opposition to Defendants’ Motion 
to Apply Statutory Cap on Punitive 
Damages and Plaintiffs’ Cross Motion for 

01/20/22 52 12,773–12,790 
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Tab Document Date Vol. Pages 

Entry of Judgment 

280. Appendix in Support of Plaintiffs’ 
Opposition to Defendants’ Motion to Apply 
Statutory Cap on Punitive Damages and 
Plaintiffs’ Cross Motion for Entry of 
Judgment  

01/20/22 52 12,791–12,968 

281. Notice of Entry of Order Granting Plaintiffs’ 
Proposed Schedule for Submission of Final 
Redactions 

01/31/22 52 12,969–12,979 

282. Notice of Entry of Stipulation and Order 
Regarding Schedule for Submission of 
Redactions 

02/08/22 52 12,980–12,996 

283. Defendants’ Opposition to Plaintiffs’ Cross-
Motion for Entry of Judgment 

02/10/22 52 
53 

12,997–13,000 
13,001–13,004 

284. Defendant’ Reply in Support of Their 
Motion to Apply the Statutory Cap on 
Punitive Damages 

02/10/22 53 13,005–13,028 

285. Notice of Entry of Order Shortening Time 
for Hearing Re: Plaintiffs’ Motion to Unlock 
Certain Admitted Trial Exhibits 

02/14/22 53 13,029–13,046 

286. Defendants’ Response to Plaintiffs’ Motion 
to Unlock Certain Admitted Trial Exhibits 
on Order Shortening Time 

02/15/22 53 13,047–13,053 

287. Plaintiffs’ Reply in Support of Cross Motion 
for Entry of Judgment 

02/15/22 53 13,054–13,062 

288. Defendants’ Index of Trial Exhibit 
Redactions in Dispute 

02/16/22 53 13,063–13,073 

289. Notice of Entry of Stipulation and Order 
Regarding Certain Admitted Trial Exhibits 

02/17/22 53 13,074–13,097 

290. Transcript of Proceedings Re: Motions 
Hearing 

02/17/22 53 13,098–13,160 



30 

Tab Document Date Vol. Pages 

291. Objection to Plaintiffs’ Proposed Judgment 
and Order Denying Motion to Apply 
Statutory Cap on Punitive Damages  

03/04/22 53 13,161–13,167 

292. Notice of Entry of Judgment 03/09/22 53 13,168–13,178 

293. Notice of Entry of Order Denying 
Defendants’ Motion to Apply Statutory Cap 
on Punitive Damages  

03/09/22 53 13,179–13,197 

294. Health Care Providers’ Verified 
Memorandum of Cost 

03/14/22 53 13,198–13,208 

295. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 1 

03/14/22 53 
54 

13,209–13,250 
13.251–13,464 

296. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 2 

03/14/22 54 
55 

13,465–13,500 
13,501–13,719 

297. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 3 

03/14/22 55 
56 

13,720–13,750 
13,751–13,976 

298. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 4 

03/14/22 56 
57 

13,977–14,000 
14,001–14,186 

299. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 5 

03/14/22 57 
58 

14,187–14,250 
14,251–14,421 

300. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 6 

03/14/22 58 
59 

14,422–14,500 
14,501–14,673 

301. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 7 

03/14/22 59 
60 

14,674–14,750 
14,751–14,920 

302. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 

03/14/22 60 
61 

14,921–15,000 
15,001–15,174 
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Tab Document Date Vol. Pages 

Cost Volume 8 

303. Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 9 

03/14/22 61 
62 

15,175–15,250 
15,251–15,373 

304. Defendants’ Motion to Retax Costs 03/21/22 62 15,374–15,388 

305. Health Care Providers’ Motion for 
Attorneys’ Fees 

03/30/22 62 15,389–15,397 

306. Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 1 

03/30/22 62 
63 

15,398–15,500 
15,501–15,619 

307. Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 2 

03/30/22 63 
64 

15,620–15,750 
15,751–15,821 

308. Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 3 

03/30/22 64 
65 

15,822–16,000 
16,001–16,053 

309. Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 4 

03/30/22 65 16,054–16,232 

310. Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 5 

03/30/22 65 
66 

16,233–16,250 
16,251–16,361 

311. Defendants Rule 62(b) Motion for Stay 
Pending Resolution of Post-Trial Motions on 
Order Shortening Time 

04/05/22 66 16,362–16,381 

312. Defendants’ Motion for Remittitur and to 
Alter or Amend the Judgment  

04/06/22 66 16,382–16,399 

313. Defendants’ Renewed Motion for Judgment 
as a Matter of Law 

04/06/22 66 16,400–16,448 

314. Motion for New Trial  04/06/22 66 
67 

16,449–16,500 
16,501–16,677 
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Tab Document Date Vol. Pages 

315. Notice of Appeal 04/06/22 67 16,678–16,694 

316. Case Appeal Statement  04/06/22 67 
68 

16,695–16,750 
16,751–16,825 

317. Plaintiffs’ Opposition to Defendants’ Rule 
62(b) Motion for Stay 

04/07/22 68 16,826–16,831 

318. Reply on “Defendants’ Rule 62(b) Motion for 
Stay Pending Resolution of Post-Trial 
Motions” (on Order Shortening Time) 

04/07/22 68 16,832–16,836 

319. Transcript of Proceedings Re: Motions 
Hearing  

04/07/22 68 16,837–16,855 

320. Opposition to Defendants’ Motion to Retax 
Costs 

04/13/22 68 16,856–16,864 

321. Appendix in Support of Opposition to 
Defendants’ Motion to Retax Costs  

04/13/22 68 
69 

16,865–17,000 
17,001–17,035 

322. Defendants’ Opposition to Plaintiffs’ Motion 
for Attorneys’ Fees 

04/20/22 69 17,036–17,101 

323. Transcript of Proceedings Re: Motions 
Hearing 

04/21/22 69 17,102–17,113 

324. Notice of Posting Supersedeas Bond 04/29/22 69 17,114–17,121 

325. Defendants’ Reply in Support of Motion to 
Retax Costs 

05/04/22 69 17,122–17,150 

326. Health Care Providers’ Reply in Support of 
Motion for Attorneys’ Fees 

05/04/22 69 17,151–17,164 

327. Plaintiffs’ Opposition to Defendants’ Motion 
for Remittitur and to Alter or Amend the 
Judgment 

05/04/22 69 17,165–17,178 

328. Plaintiffs’ Opposition to Defendants’ Motion 
for New Trial  

05/04/22 69 
70 

17,179–17,250 
17,251–17,335 

329. Plaintiffs’ Opposition to Defendants’ 
Renewed Motion for Judgment as a Matter 

05/05/22 70 17,336–17,373 
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Tab Document Date Vol. Pages 

of Law 

330. Reply in Support of Defendants’ Motion for 
Remittitur and to Alter or Amend the 
Judgment 

06/22/22 70 17,374–17,385 

331. Reply in Support of Defendants’ Renewed 
Motion for Judgment as a Matter of Law 

06/22/22 70 17,386–17,411 

332. Reply in Support of Motion for New Trial 06/22/22 70 17,412–17,469 

333. Notice of Supplemental Attorneys Fees 
Incurred After Submission of Health Care 
Providers’ Motion for Attorneys Fees 

06/24/22 70 
71 

17,470–17,500 
17,501–17,578 

334. Defendants’ Response to Improper 
Supplement Entitled “Notice of 
Supplemental Attorney Fees Incurred After 
Submission of Health Care Providers’ 
Motion for Attorneys Fees” 

06/28/22 71 17,579–17,593 

335. Notice of Entry of Order Granting Plaintiffs’ 
Motion to Modify Joint Pretrial 
Memorandum Re: Punitive Damages on 
Order Shortening Time  

06/29/22 71 17,594–17,609 

336. Transcript of Proceedings Re: Motions 
Hearing  

06/29/22 71 17,610–17,681 

337. Order Amending Oral Ruling Granting 
Defendants’ Motion to Retax 

07/01/22 71 17,682–17,688 

338. Notice of Entry of Order Denying 
Defendants’ Motion for Remittitur and to 
Alter or Amend the Judgment 

07/19/22 71 17,689–17,699 

339. Defendants’ Objection to Plaintiffs’ 
Proposed Order Approving Plaintiffs’ 
Motion for Attorneys’ Fees 

07/26/22 71 17,700–17,706 

340. Notice of Entry of Order Approving 
Plaintiffs’ Motion for Attorney’s Fees 

08/02/22 71 17,707–17,725 
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Tab Document Date Vol. Pages 

341. Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion to 
Retax Costs 

08/02/22 71 17,726–17,739 

342. Amended Case Appeal Statement 08/15/22 71 
72 

17,740–17,750 
17,751–17,803 

343. Amended Notice of Appeal 08/15/22 72 17,804–17,934 

344. Reply in Support of Supplemental 
Attorney’s Fees Request 

08/22/22 72 17,935–17,940 

345. Objection to Plaintiffs’ Proposed Orders 
Denying Renewed Motion for Judgment as a 
Matter of Law and Motion for New Trial 

09/13/22 72 17,941–17,950 

346. Recorder’s Transcript of Hearing Re: 
Hearing  

09/22/22 72 17,951–17,972 

347. Limited Objection to “Order Unsealing Trial 
Transcripts and Restoring Public Access to 
Docket” 

10/06/22 72 17,973–17,978 

348. Defendants’ Motion to Redact Portions of 
Trial Transcript 

10/06/22 72 17,979–17,989 

349. Plaintiffs’ Opposition to Defendants’ Motion 
to Redact Portions of Trial Transcript 

10/07/22 72 17,990–17,993 

350. Transcript of Proceedings re Status Check 10/10/22 72 
73 

17,994–18,000 
18,001–18,004 

351. Notice of Entry of Order Approving 
Supplemental Attorney’s Fee Award 

10/12/22 73 18,005–18,015 

352. Notice of Entry of Order Denying 
Defendants’ Motion for New Trial 

10/12/22 73 18,016–18,086 

353. Notice of Entry of Order Denying 
Defendants’ Renewed Motion for Judgment 
as a Matter of Law 

10/12/22 73 18,087–18,114 

354. Notice of Entry of Order Unsealing Trial 
Transcripts and Restoring Public Access to 

10/12/22 73 18,115–18,125 
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Tab Document Date Vol. Pages 

Docket 

355. Notice of Appeal 10/12/22 73 
74 

18,126–18,250 
18,251–18,467 

356. Case Appeal Statement 10/12/22 74 
75 

18,468–18,500 
18,501–18,598 

357. Notice of Entry of Order Denying “Motion to 
Redact Portions of Trial Transcript” 

10/13/22 75 18,599–18,608 

358. Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion to 
Seal Certain Confidential Trial Exhibits 

10/18/22 75 
76 

18,609–18,750 
18,751–18,755 

359. Recorder’s Transcript of Hearing Status 
Check 

10/20/22 76 18,756–18,758 

360. Notice of Entry of Stipulation and Order 
Regarding Expiration of Temporary Stay for 
Sealed Redacted Transcripts 

10/25/22 76 18,759–18,769 

361. Notice of Filing of Writ Petition 11/17/22 76 18,770–18855 

362. Trial Exhibit D5502  76 
77 

18,856–19,000 
19,001–19,143 

491. Appendix of Exhibits in Support of 
Plaintiffs’ Renewed Motion for Order to 
Show Cause Why Defendants Should Not 
Be Held in Contempt and for Sanctions 

03/08/21 145 
146 

35,813–36,062 
36,063–36,085 

492. Transcript Re: Proposed Jury Instructions 11/21/21 146 36,086–36,250 

Filed Under Seal 

Tab Document Date Vol. Pages 

363. Plaintiffs’ Motion to Compel Defendants’ 
List of Witnesses, Production of Documents 
and Answers to Interrogatories on Order 
Shortening Time  

09/28/20 78 19,144–19,156 



36 

364. Plaintiffs’ Reply in Support of Renewed 
Motion for Order to Show Cause Why 
Defendants Should Not Be Held in 
Contempt and for Sanctions 

04/01/21 78 19,157–19,176 

365. Appendix of Exhibits in Support of 
Plaintiffs’ Renewed Motion for Order to 
Show Cause Why Defendants Should Not 
Be Held in Contempt and for Sanctions 

04/01/21 78 19,177–19,388 

366. Plaintiffs’ Response to Defendants Objection 
to the Special Master’s Report and 
Recommendation No. 2 Regarding Plaintiffs’ 
Objection to Notice of Intent to Issue 
Subpoena Duces Tecum to TeamHealth 
Holdings, Inc. and Collect Rx, Inc. Without 
Deposition and Motion for Protective Order 

04/19/21 78 
79 

19,389–19,393 
19,394–19,532 

367. Plaintiffs’ Response to Defendants’ 
Objection to the Special Master’s Report 
and Recommendation No. 3 Regarding 
Defendants’ Motion to Compel Responses to 
Defendants’ Second Set of Request for 
Production on Order Shortening Time 

05/05/21 79 
 

19,533–19,581 
 

368. Appendix to Defendants’ Motion to 
Supplement the Record Supporting 
Objections to Reports and 
Recommendations #2 & #3 on Order 
Shortening Time 

05/21/21 79 
80 
81 

19,582–19,643 
19,644–19,893 
19,894–20,065 

369. Plaintiffs’ Opposition to Defendants’ Motion 
to Supplement the Record Supporting 
Objections to Reports and 
Recommendations #2 and #3 on Order 
Shortening Time  

06/01/21 81 
82 

20,066–20,143 
20,144–20,151 

370. Defendants’ Objection to the Special 
Master’s Report and Recommendation No. 5 
Regarding Defendants’ Motion for 
Protective Order Regarding Confidentiality 

06/01/21 82 20,152–20,211 
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Designations (Filed April 15, 2021) 

371. Plaintiffs’ Response to Defendants’ 
Objection to Report and Recommendation 
#6 Regarding Defendants’ Motion to Compel 
Further Testimony from Deponents 
Instructed Not to Answer Questions 

06/16/21 82 20,212–20,265 

372. United’s Motion to Compel Plaintiffs’ 
Production of Documents About Which 
Plaintiffs’ Witnesses Testified on Order 
Shortening Time 

06/24/21 82 20,266–20,290 

373. Appendix to Defendants’ Motion to Compel 
Plaintiffs’ Production of Documents About 
Which Plaintiffs’ Witnesses Testified on 
Order Shortening Time 

06/24/21 82 
83 
84 

20,291–20,393 
20,394–20,643 
20,644–20,698 

374. Plaintiffs’ Opposition to Defendants’ Motion 
to Compel Plaintiffs’ Production of 
Documents About Which Plaintiffs’ 
Witnesses Testified on Order Shortening 
Time 

07/06/21 84 20,699–20,742 

375. Defendants’ Motion for Leave to File 
Defendants’ Objection to the Special 
Master’s Report and Recommendation No. 9 
Regarding Defendants’ Renewed Motion to 
Compel Further Testimony from Deponents 
Instructed not to Answer Under Seal  

07/15/21 84 20,743–20,750 

376. Plaintiffs’ Response to Defendants’ 
Objection to Special Master Report and 
Recommendation No. 9 Regarding 
Defendants’ Renewed Motion to Compel 
Further Testimony from Deponents 
Instructed not to  Answer Questions 

07/22/21 84 20,751–20,863 

377. Objection to R&R #11 Regarding United’s 
Motion to Compel Documents About Which 
Plaintiffs’ Witnesses Testified 

08/25/21 84 
85 

20,864–20,893 
20,894–20,898 
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378. Plaintiffs’ Motion in Limine to Exclude 
Evidence Subject to the Court’s Discovery 
Orders 

09/21/21 85 20,899–20,916 

379. Appendix of Exhibits in Support of 
Plaintiffs’ Motion in Limine to Exclude 
Evidence Subject to the Court’s Discovery 
Orders 

09/21/21 85 20,917–21,076 

380. Plaintiffs’ Motion in Limine to Exclude 
Evidence, Testimony and/or Argument 
Relating to (1) Increase in Insurance 
Premiums (2) Increase in Costs and (3) 
Decrease in Employee Wages/Benefits 
Arising from Payment of Billed Charges  

09/21/21 85 21,077–21,089 

381. Appendix of Exhibits in Support of 
Plaintiffs’ Motion in Limine to Exclude 
Evidence, Testimony and/or Argument 
Relating to (1) Increase in Insurance 
Premiums (2) Increase in Costs and (3) 
Decrease in Employee Wages/Benefits 
Arising from Payment of Billed Charges  

09/21/21 85 
86 

21,090–21,143 
21,144–21,259 

382. Motion in Limine No. 3 to Allow References 
to Plaintiffs’ Decision Making Process 
Regarding Settling Billing Charges 

09/21/21 86 21,260–21,313 

383. Defendants’ Motion in Limine No. 5 
Regarding Arguments or Evidence that 
Amounts TeamHealth Plaintiffs billed for 
Serves are Reasonable [an Alternative to 
Motion in Limine No. 6] 

09/21/21 86 21,314–21,343 

384. Defendants’ Motion in Limine No. 6 
Regarding Argument or Evidence That 
Amounts Teamhealth Plaintiffs Billed for 
Services are Reasonable  

09/21/21 86 21,344–21,368 

385. Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 1 of 6) 

09/21/21 86 
87 

21,369–21,393 
21,394–21,484 
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386. Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 2 of 6) 

09/21/21 87 21,485–21,614 

387. Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 3 of 6) 

09/21/21 87 
88 

21,615–21,643 
21,644–21,744 

388. Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 4 of 6) 

09/21/21 88 21,745–21,874 

389. Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 5 of 6) 

09/21/21 88 
89 

21,875–21,893 
21,894–22,004 

390. Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 6 of 6) 

09/21/21 89 22,005–22,035 

391. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 1 of 8 

09/21/21 89 
90 

22,036–22,143 
22,144–22,176 

392. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 2 of 8 

09/21/21 90 22,177–22,309 

393. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 3 of 8 

09/22/21 90 
91 

22,310–22,393 
22,394–22,442 

394. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 4 of 8 

09/22/21 91 22,443–22,575 

395. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 5 of 8 

09/22/21 91 22,576–22,609 

396. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 6 of 8 

09/22/21 91 
92 
93 

22,610–22,643 
22,644–22,893 
22,894–23,037 

397. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 7a of 8 

09/22/21 93 
94 

23,038–23,143 
23,144–23,174 

398. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 7b of 8 

09/22/21 94 23,175–23,260 

399. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 8a of 8 

09/22/21 94 
95 

23,261–23,393 
23,394–23,535 

400. Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 8b of 8 

09/22/21 95 
96 

23,536–23,643 
23,634–23,801 

401. Defendants’ Motion in Limine No. 11 Paired 09/22/21 96 23,802–23,823 
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with Motion in Limine No. 12 to Authorize 
Defendants to Discuss Plaintiffs’ Conduct 
and deliberations in Negotiating 
Reimbursement 

402. Errata to Defendants’ Motion in Limine No. 
11 

09/22/21 96 23,824–23,859 

403. Defendants’ Motion in Limine No. 12 Paired 
with Motion in Limine No. 11 to Preclude 
Plaintiffs from Discussing Defendants’ 
Approach to Reimbursement 

09/22/21 96 23,860–23,879 

404. Errata to Defendants’ Motion in Limine No. 
12 

09/22/21 96 
97 

23,880–23,893 
23,894–23,897 

405. Appendix to Defendants’ Exhibits to 
Motions in Limine: 1, 9, 15, 18, 19, 22, 24, 
26, 29, 30, 33, 37 (Volume 1) 

09/22/21 97 23,898–24,080 

406. Appendix to Defendants’ Exhibits to 
Motions in Limine: 1, 9, 15, 18, 19, 22, 24, 
26, 29, 30, 33, 37 (Volume 2) 

09/22/21 97 
98 

24,081–24,143 
24,144–24,310 

407. Appendix to Defendants’ Exhibits to 
Motions in Limine: 1, 9, 15, 18, 19, 22, 24, 
26, 29, 30, 33, 37 (Volume 3) 

09/22/21 98 
99 

100 

24,311–24,393 
24,394–24,643 
24,644–24,673 

408. Appendix to Defendants’ Exhibits to 
Motions in Limine: 1, 9, 15, 18, 19, 22, 24, 
26, 29, 30, 33, 37 (Volume 4) 

09/22/21 100 
101 
102 

24,674–24,893 
24,894–25,143 
25,144–25,204 

409. Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 1 of 6 

09/22/21 102 25,205–25,226 

410. Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 2 of 6 

09/22/21 102 25,227–25,364 

411. Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 3 of 6 

09/22/21 102 
103 

25,365–25,393 
25,394–25,494 

412. Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 4 of 6 

09/22/21 103 25,495–25,624 

413. Appendix to Defendants’ Motion in Limine 09/22/21 103 25,625–25,643 
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No. 14 – Volume 5 of 6 104 25,644–25,754 

414. Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 6 of 6 

09/22/21 104 25,755–25,785 

415. Plaintiffs’ Combined Opposition to 
Defendants Motions in Limine 1, 7, 9, 11 & 
13 

09/29/21 104 25,786–25,850 

416. Plaintiffs’ Combined Opposition to 
Defendants’ Motions in Limine No. 2, 8, 10, 
12 & 14 

09/29/21 104 25,851–25,868 

417. Defendants’ Opposition to Plaintiffs’ Motion 
in Limine No. 3: To Exclude Evidence 
Subject to the Court’s Discovery Orders  

09/29/21 104 
105 

25,869–25,893 
25,894–25,901 

418. Appendix to Defendants’ Opposition to 
Plaintiffs’ Motion in Limine No. 3: To 
Exclude Evidence Subject to the Court’s 
Discovery Orders - Volume 1 

09/29/21 105 
106 

25,902–26,143 
26,144–26,216 

419. Appendix to Defendants’ Opposition to 
Plaintiffs’ Motion in Limine No. 3: To 
Exclude Evidence Subject to the Court’s 
Discovery Orders - Volume 2 

09/29/21 106 
107 

26,217–26,393 
26,394–26,497 

420. Plaintiffs’ Opposition to Defendants’ Motion 
for Partial Summary Judgment 

10/05/21 107 26,498–26,605 

421. Defendants’ Reply in Support of Motion for 
Partial Summary Judgment 

10/11/21 107 
108 

26,606–26,643 
26,644–26,663 

422. Plaintiffs’ Motion for Leave to File 
Supplemental Record in Opposition to 
Arguments Raised for the First Time in 
Defendants’ Reply in Support of Motion for 
Partial Summary Judgment 

10/17/21 108 26,664–26,673 

423. Appendix of Exhibits in Support of 
Plaintiffs’ Motion for Leave to File 
Supplemental Record in Opposition to 
Arguments Raised for the First Time in 
Defendants’ Reply in Support of Motion for 

10/17/21 108 
109 

26,674–26,893 
26,894–26,930 
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Partial Summary Judgment 

424. Response to Sur-Reply Arguments in 
Plaintiffs’ Motion for Leave to File 
Supplemental Record in Opposition to 
Arguments Raised for the First Time in 
Defendants’ Reply in Support of Motion for 
Partial Summary Judgment 

10/21/21 109 26,931–26,952 

425. Trial Brief Regarding Evidence and 
Argument Relating to Out-of-State Harms 
to Non-Parties 

10/31/21 109 26,953–26,964 

426. Plaintiffs’ Response to Defendants’ Trial 
Brief Regarding Evidence and Argument 
Relating to Out-of-State Harms to Non-
Parties 

11/08/21 109 26,965–26,997 

427. Excerpts of Recorder’s Transcript of Jury 
Trial – Day 9 

11/09/21 109 26,998–27003 

428. Preliminary Motion to Seal Attorneys’ Eyes 
Documents Used at Trial 

11/11/21 109 27,004–27,055 

429. Appendix of Selected Exhibits to Trial 
Briefs 

11/16/21 109 27,056–27,092 

430. Excerpts of Recorder’s Transcript of Jury 
Trial – Day 13 

11/16/21 109 27,093–27,099 

431. Defendants’ Omnibus Offer of Proof 11/22/21 109 
110 

27,100–27,143 
27,144–27,287 

432. Motion to Seal Certain Confidential Trial 
Exhibits 

12/05/21 110 27,288–27,382 

433. Supplement to Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits 

12/08/21 110 
111 

27,383–27,393 
27,394–27,400 

434. Motion to Seal Certain Confidential Trial 
Exhibits 

12/13/21 111 27,401–27,495 

435. Defendant’s Omnibus Offer of Proof for 
Second Phase of Trial 

12/14/21 111 27,496–27,505 
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436. Appendix of Exhibits to Defendants’ 
Omnibus Offer of Proof for Second Phase of 
Trial – Volume 1 

12/14/21 111 
112 

27,506–27,643 
27,644–27,767 

437. Appendix of Exhibits to Defendants’ 
Omnibus Offer of Proof for Second Phase of 
Trial – Volume 2 

12/14/21 112 
113 

27,768–27,893 
27,894–27,981 

438. Appendix of Exhibits to Defendants’ 
Omnibus Offer of Proof for Second Phase of 
Trial – Volume 3 

12/14/21 113 
114 

27,982–28,143 
28,144–28,188 

439. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 1 of 18 

12/24/21 114 
 

28,189–28,290 

440. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 2 of 18 

12/24/21 114 
115 

28,291–28,393 
28,394–28,484 

441. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 3 of 18 

12/24/21 115 
116 

28,485–28,643 
28,644–28,742 

442. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 4 of 18 

12/24/21 116 
117 

28,743–28,893 
28,894–28,938 

443. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 5 of 18 

12/24/21 117 28,939–29,084 

444. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 6 of 18 

12/24/21 117 
118 

29,085–29,143 
29,144–29,219 

445. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 7 of 18 

12/24/21 118 29,220–29,384 

446. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 8 of 18 

12/24/21 118 
119 

29,385–29,393 
29,394–29,527 
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447. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 9 of 18 

12/24/21 119 
120 

29,528–29,643 
29,644–29,727 

448. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 10 of 18 

12/24/21 120 
121 

29,728–29,893 
29,894–29,907 

449. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 11 of 18 

12/24/21 121 29,908–30,051 

450. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 12 of 18 

12/24/21 121 
122 

30,052–30,143 
30,144–30,297 

451. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 13 of 18 

12/24/21 122 
123 

30,298–30,393 
30,394–30,516 

452. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 14 of 18 

12/24/21 123 
124 

30,517–30,643 
30,644–30,677 

453. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 15 of 18 

12/24/21 124 30,678–30,835 

454. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 16 of 18 

12/24/21 124 
125 

30,836–30,893 
30,894–30,952 

455. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 17 of 18 

12/24/21 125 30,953–31,122 

456. Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 18 of 18 

12/24/21 125 
126 

30,123–31,143 
31,144–31,258 

457. Defendants’ Reply in Support of Motion to 
Seal Certain Confidential Trial Exhibits 

01/05/22 126 31,259–31,308 

458. Second Supplemental Appendix of Exhibits 
to Motion to Seal Certain Confidential Trial 

01/05/22 126 31,309–31,393 
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Exhibits 127 31,394–31,500 

459. Transcript of Proceedings Re: Motions 01/12/22 127 31,501–31,596 

460. Transcript of Proceedings Re: Motions 01/20/22 127 
128 

31,597–31,643 
31,644–31,650 

461. Transcript of Proceedings Re: Motions 01/27/22 128 31,651–31,661 

462. Defendants’ Index of Trial Exhibit 
Redactions in Dispute 

02/10/22 128 31,662–31,672 

463. Transcript of Proceedings Re: Motions 
Hearing 

02/10/22 128 31,673–31,793 

464. Transcript of Proceedings Re: Motions 
Hearing 

02/16/22 128 31,794–31,887 

465. Joint Status Report and Table Identifying 
the Redactions to Trial Exhibits That 
Remain in Dispute 

03/04/22 128 
129 

31,888–31,893 
31,894–31,922 

466. Transcript of Proceedings re Hearing 
Regarding Unsealing Record 

10/05/22 129 31,923–31,943 

467. Transcript of Proceedings re Status Check 10/06/22 129 31,944–31,953 

468. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
1) 

10/07/22 129 
130 

31,954–32,143 
32,144–32,207 

469. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
2) 

10/07/22 130 
131 

32,208–32,393 
32,394–32,476 

470. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
3) 

10/07/22 131 
132 

32,477–32,643 
32,644–32,751 

471. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 

10/07/22 132 
133 

32,752–32,893 
32,894–33,016 
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4) 

472. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
5) 

10/07/22 133 
134 

33,017–33,143 
33,144–33,301 

473. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
6) 

10/07/22 134 
135 

33,302–33,393 
33,394–33,529 

474. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
7) 

10/07/22 135 
136 

33,530–33,643 
33,644–33,840 

475. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
8) 

10/07/22 136 
137 

33,841–33,893 
33,894–34,109 

476. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
9) 

10/07/22 137 
138 

34,110–34,143 
34,144–34,377 

477. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
10) 

10/07/22 138 
139 
140 

34,378–34,393 
34,394–34,643 
34,644–34,668 

478. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
11) 

10/07/22 140 
141 

34,669–34,893 
34,894–34,907 

479. Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
12) 

10/07/22 141 
142 

34,908–35,143 
35,144–35,162 

480. Appendix B to Order Granting in Part and 10/07/22 142 35,163–35,242 



47 

Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
13) 

481. Exhibits P473_NEW, 4002, 4003, 4005, 
4006, 4166, 4168, 4455, 4457, 4774, and 
5322 to “Appendix B to Order Granting in 
Part and Denying in Part Defendants’ 
Motion to Seal Certain Confidential Trial 
Exhibits” (Tabs 98, 106, 107, 108, 109, 111, 
112, 113, 114, 118, and 119) 

10/07/22 142 35,243–35,247 

482. Transcript of Status Check 10/10/22 142 35,248–35,258 

483. Recorder’s Transcript of Hearing re Hearing  10/13/22 142 35,259–35,263 

484. Trial Exhibit D5499  142 
143 

35,264–35,393 
35,394–35,445 

485. Trial Exhibit D5506  143 35,446 

486. Appendix of Exhibits in Support of Motion 
to Compel Defendants’ List of Witnesses, 
Production of Documents and Answers to 
Interrogatories on Order Shortening Time  

09/28/20 143 35,447–35,634 

487. Defendants’ Motion to Supplement Record 
Supporting Objections to Reports and 
Recommendations #2 & #3 on Order 
Shortening Time 

05/24/21 143 
144 

35,635–35,643 
35,644–35,648 

488. Motion in Limine No. 3 to Allow References 
to Plaintiffs; Decision Making Processes 
Regarding Setting Billed Charges 

09/21/21 144 35,649–35,702 

489. Appendix to Defendants’ Opposition to 
Plaintiffs’ Motion in Limine No. 3: to 
Exclude Evidence Subject to the Court’s 
Discovery Orders (Exhibit 43) 

09/29/21 144 35,703–35,713 

490. Notice of Filing of Expert Report of Bruce 
Deal, Revised on November 14, 2021 

04/18/23 144 35,714–35,812 
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ALPHABETICAL TABLE OF CONTENTS TO APPENDIX 
 

Tab Document Date Vol. Pages 

209 1st Amended Jury List 11/08/21 34 8343 

219 2nd Amended Jury List 11/15/21 38 9426 

234 3rd Amended Jury List 11/17/21 41 10,249 

252 4th Amended Jury List 11/23/21 47 11,632 

342 Amended Case Appeal Statement 08/15/22 71 
72 

17,740–17,750 
17,751–17,803 

17 Amended Motion to Remand  01/15/20 2 310–348 

343 Amended Notice of Appeal 08/15/22 72 17,804–17,934 

117 Amended Notice of Entry of Order Affirming 
and Adopting Report and Recommendation 
No. 2 Regarding Plaintiffs’ Objection to 
Notice of Intent to Issue Subpoena Duces 
Tecum to TeamHealth Holdings, Inc. and 
Collect Rx, Inc. Without Deposition and 
Motion for Protective Order and Overruling 
Objection  

08/09/21 18 4425–4443 

118 Amended Notice of Entry of Order Affirming 
and Adopting Report and Recommendation 
No. 3 Regarding Defendants’ Second Set of 
Requests for Production on Order Shortening 
Time and Overruling Objection 

08/09/21 18 4444–4464 

158 Amended Transcript of Proceedings Re: 
Motions  

10/19/21 23 
24 

5562–5750 
5751–5784 

159 Amended Transcript of Proceedings Re: 
Motions 

10/20/21 24 5785–5907 

47 Amended Transcript of Proceedings, 
Plaintiff’s Motion to Compel Defendants’ 
Production of Unredacted MultiPlan, Inc. 
Agreement 

07/29/20 7 1664–1683 
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Tab Document Date Vol. Pages 

468 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
1) (Filed Under Seal) 

10/07/22 129 
130 

31,954–32,143 
32,144–32,207 

469 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
2) (Filed Under Seal) 

10/07/22 130 
131 

32,208–32,393 
32,394–32,476 

470 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
3) (Filed Under Seal) 

10/07/22 131 
132 

32,477–32,643 
32,644–32,751 

471 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
4) (Filed Under Seal) 

10/07/22 132 
133 

32,752–32,893 
32,894–33,016 

472 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
5) (Filed Under Seal) 

10/07/22 133 
134 

33,017–33,143 
33,144–33,301 

473 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
6) (Filed Under Seal) 

10/07/22 134 
135 

33,302–33,393 
33,394–33,529 

474 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
7) (Filed Under Seal) 

10/07/22 135 
136 

33,530–33,643 
33,644–33,840 

475 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
8) (Filed Under Seal) 

10/07/22 136 
137 

33,841–33,893 
33,894–34,109 

476 Appendix B to Order Granting in Part and 10/07/22 137 34,110–34,143 
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Tab Document Date Vol. Pages 

Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
9) (Filed Under Seal) 

138 34,144–34,377 

477 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
10) (Filed Under Seal) 

10/07/22 138 
139 
140 

34,378–34,393 
34,394–34,643 
34,644–34,668 

478 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
11) (Filed Under Seal) 

10/07/22 140 
141 

34,669–34,893 
34,894–34,907 

479 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
12) (Filed Under Seal) 

10/07/22 141 
142 

34,908–35,143 
35,144–35,162 

480 Appendix B to Order Granting in Part and 
Denying in Part Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Volume 
13) (Filed Under Seal) 

10/07/22 142 35,163–35,242 

321 Appendix in Support of Opposition to 
Defendants’ Motion to Retax Costs  

04/13/22 68 
69 

16,865–17,000 
17,001–17,035 

280 Appendix in Support of Plaintiffs’ Opposition 
to Defendants’ Motion to Apply Statutory 
Cap on Punitive Damages and Plaintiffs’ 
Cross Motion for Entry of Judgment  

01/20/22 52 12,791–12,968 

306 Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 1 

03/30/22 62 
63 

15,398–15,500 
15,501–15,619 

307 Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 2 

03/30/22 63 
64 

15,620–15,750 
15,751–15,821 

308 Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 

03/30/22 64 
65 

15,822–16,000 
16,001–16,053 
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Tab Document Date Vol. Pages 

Volume 3 

309 Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 4 

03/30/22 65 16,054–16,232 

310 Appendix of Exhibits in Support of Health 
Care Providers’ Motion for Attorneys’ Fees 
Volume 5 

03/30/22 65 
66 

16,233–16,250 
16,251–16,361 

295 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 1 

03/14/22 53 
54 

13,209–13,250 
13.251–13,464 

296 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 2 

03/14/22 54 
55 

13,465–13,500 
13,501–13,719 

297 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 3 

03/14/22 55 
56 

13,720–13,750 
13,751–13,976 

298 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 4 

03/14/22 56 
57 

13,977–14,000 
14,001–14,186 

299 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 5 

03/14/22 57 
58 

14,187–14,250 
14,251–14,421 

300 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 6 

03/14/22 58 
59 

14,422–14,500 
14,501–14,673 

301 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 7 

03/14/22 59 
60 

14,674–14,750 
14,751–14,920 

302 Appendix of Exhibits in Support of Health 
Care Providers’ Verified Memorandum of 
Cost Volume 8 

03/14/22 60 
61 

14,921–15,000 
15,001–15,174 

303 Appendix of Exhibits in Support of Health 03/14/22 61 15,175–15,250 
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Tab Document Date Vol. Pages 

Care Providers’ Verified Memorandum of 
Cost Volume 9 

62 15,251–15,373 

486 Appendix of Exhibits in Support of Motion to 
Compel Defendants’ List of Witnesses, 
Production of Documents and Answers to 
Interrogatories on Order Shortening Time 
(Filed Under Seal)  

09/28/20 143 35,447–35,634 

423 Appendix of Exhibits in Support of 
Plaintiffs’ Motion for Leave to File 
Supplemental Record in Opposition to 
Arguments Raised for the First Time in 
Defendants’ Reply in Support of Motion for 
Partial Summary Judgment (Filed Under 
Seal) 

10/17/21 108 
109 

26,674–26,893 
26,894–26,930 

379 Appendix of Exhibits in Support of 
Plaintiffs’ Motion in Limine to Exclude 
Evidence Subject to the Court’s Discovery 
Orders (Filed Under Seal) 

09/21/21 85 20,917–21,076 

381 Appendix of Exhibits in Support of 
Plaintiffs’ Motion in Limine to Exclude 
Evidence, Testimony and/or Argument 
Relating to (1) Increase in Insurance 
Premiums (2) Increase in Costs and (3) 
Decrease in Employee Wages/Benefits 
Arising from Payment of Billed Charges 
(Filed Under Seal) 

09/21/21 85 
86 

21,090–21,143 
21,144–21,259 

26 Appendix of Exhibits in Support of Plaintiffs’ 
Opposition to Defendants’ Motion to Dismiss 

03/26/20 4 784–908 

491 Appendix of Exhibits in Support of Plaintiffs’ 
Renewed Motion for Order to Show Cause 
Why Defendants Should Not Be Held in 
Contempt and for Sanctions 

03/08/21 145 
146 

35,813–36,062 
36,063–36,085 

365 Appendix of Exhibits in Support of 
Plaintiffs’ Renewed Motion for Order to 

04/01/21 78 19,177–19,388 
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Tab Document Date Vol. Pages 

Show Cause Why Defendants Should Not Be 
Held in Contempt and for Sanctions (Filed 
Under Seal) 

272 Appendix of Exhibits to Defendants’ Motion 
to Apply the Statutory Cap on Punitive 
Damage 

12/30/21 50 
51 

12,364–12,500 
12,501–12,706 

436 Appendix of Exhibits to Defendants’ 
Omnibus Offer of Proof for Second Phase of 
Trial – Volume 1 (Filed Under Seal) 

12/14/21 111 
112 

27,506–27,643 
27,644–27,767 

437 Appendix of Exhibits to Defendants’ 
Omnibus Offer of Proof for Second Phase of 
Trial – Volume 2 (Filed Under Seal) 

12/14/21 112 
113 

27,768–27,893 
27,894–27,981 

438 Appendix of Exhibits to Defendants’ 
Omnibus Offer of Proof for Second Phase of 
Trial – Volume 3 (Filed Under Seal) 

12/14/21 113 
114 

27,982–28,143 
28,144–28,188 

429 Appendix of Selected Exhibits to Trial Briefs 
(Filed Under Seal) 

11/16/21 109 27,056–27,092 

405 Appendix to Defendants’ Exhibits to Motions 
in Limine: 1, 9, 15, 18, 19, 22, 24, 26, 29, 30, 
33, 37 (Volume 1) (Filed Under Seal) 

09/22/21 97 23,898–24,080 

406 Appendix to Defendants’ Exhibits to Motions 
in Limine: 1, 9, 15, 18, 19, 22, 24, 26, 29, 30, 
33, 37 (Volume 2) (Filed Under Seal) 

09/22/21 97 
98 

24,081–24,143 
24,144–24,310 

407 Appendix to Defendants’ Exhibits to Motions 
in Limine: 1, 9, 15, 18, 19, 22, 24, 26, 29, 30, 
33, 37 (Volume 3) (Filed Under Seal) 

09/22/21 98 
99 
100 

24,311–24,393 
24,394–24,643 
24,644–24,673 

408 Appendix to Defendants’ Exhibits to Motions 
in Limine: 1, 9, 15, 18, 19, 22, 24, 26, 29, 30, 
33, 37 (Volume 4) (Filed Under Seal) 

09/22/21 100 
101 
102 

24,674–24,893 
24,894–25,143 
25,144–25,204 

391 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 1 of 8 (Filed 
Under Seal) 

09/21/21 89 
90 

22,036–22,143 
22,144–22,176 
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Tab Document Date Vol. Pages 

392 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 2 of 8 (Filed 
Under Seal) 

09/21/21 90 22,177–22,309 

393 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 3 of 8 (Filed 
Under Seal) 

09/22/21 90 
91 

22,310–22,393 
22,394–22,442 

394 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 4 of 8 (Filed 
Under Seal) 

09/22/21 91 22,443–22,575 

395 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 5 of 8 (Filed 
Under Seal) 

09/22/21 91 22,576–22,609 

396 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 6 of 8 (Filed 
Under Seal) 

09/22/21 91 
92 
93 

22,610–22,643 
22,644–22,893 
22,894–23,037 

397 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 7a of 8 (Filed 
Under Seal) 

09/22/21 93 
94 

23,038–23,143 
23,144–23,174 

398 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 7b of 8 (Filed 
Under Seal) 

09/22/21 94 23,175–23,260 

399 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 8a of 8 (Filed 
Under Seal) 

09/22/21 94 
95 

23,261–23,393 
23,394–23,535 

400 Appendix to Defendants’ Motion for Partial 
Summary Judgment Volume 8b of 8 (Filed 
Under Seal) 

09/22/21 95 
96 

23,536–23,643 
23,634–23,801 

385 Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 1 of 6) (Filed Under Seal) 

09/21/21 86 
87 

21,369–21,393 
21,394–21,484 

386 Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 2 of 6) (Filed Under Seal) 

09/21/21 87 21,485–21,614 

387 Appendix to Defendants’ Motion in Limine 09/21/21 87 21,615–21,643 
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Tab Document Date Vol. Pages 

No. 13 (Volume 3 of 6) (Filed Under Seal) 88 21,644–21,744 

388 Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 4 of 6) (Filed Under Seal) 

09/21/21 88 21,745–21,874 

389 Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 5 of 6) (Filed Under Seal) 

09/21/21 88 
89 

21,875–21,893 
21,894–22,004 

390 Appendix to Defendants’ Motion in Limine 
No. 13 (Volume 6 of 6) (Filed Under Seal) 

09/21/21 89 22,005–22,035 

409 Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 1 of 6 (Filed Under Seal) 

09/22/21 102 25,205–25,226 

410 Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 2 of 6 (Filed Under Seal) 

09/22/21 102 25,227–25,364 

411 Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 3 of 6 (Filed Under Seal) 

09/22/21 102 
103 

25,365–25,393 
25,394–25,494 

412 Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 4 of 6 (Filed Under Seal) 

09/22/21 103 25,495–25,624 

413 Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 5 of 6 (Filed Under Seal) 

09/22/21 103 
104 

25,625–25,643 
25,644–25,754 

414 Appendix to Defendants’ Motion in Limine 
No. 14 – Volume 6 of 6 (Filed Under Seal) 

09/22/21 104 25,755–25,785 

373 Appendix to Defendants’ Motion to Compel 
Plaintiffs’ Production of Documents About 
Which Plaintiffs’ Witnesses Testified on 
Order Shortening Time (Filed Under Seal) 

06/24/21 82 
83 
84 

20,291–20,393 
20,394–20,643 
20,644–20,698 

70 Appendix to Defendants’ Motion to Compel 
Plaintiffs’ Responses to Defendants’ First 
and Second Requests for Production on Order 
Shortening Time  

01/08/21 12 
13 
14 

2875–3000 
3001–3250 
3251–3397 

368 Appendix to Defendants’ Motion to 
Supplement the Record Supporting 
Objections to Reports and Recommendations 
#2 & #3 on Order Shortening Time (Filed 

05/21/21 79 
80 
81 

19,582–19,643 
19,644–19,893 
19,894–20,065 
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Tab Document Date Vol. Pages 

Under Seal) 

418 Appendix to Defendants’ Opposition to 
Plaintiffs’ Motion in Limine No. 3: To 
Exclude Evidence Subject to the Court’s 
Discovery Orders - Volume 1 (Filed Under 
Seal) 

09/29/21 105 
106 

25,902–26,143 
26,144–26,216 

419 Appendix to Defendants’ Opposition to 
Plaintiffs’ Motion in Limine No. 3: To 
Exclude Evidence Subject to the Court’s 
Discovery Orders - Volume 2 (Filed Under 
Seal) 

09/29/21 106 
107 

26,217–26,393 
26,394–26,497 

489 Appendix to Defendants’ Opposition to 
Plaintiffs’ Motion in Limine No. 3: to 
Exclude Evidence Subject to the Court’s 
Discovery Orders (Exhibit 43) (Filed Under 
Seal) 

09/29/21 144 35,703–35,713 

75 Appendix to Defendants’ Reply in Support of 
Motion to Compel Plaintiffs’ Responses to 
Defendants’ First and Second Requests for 
Production on Order Shortening Time 

01/19/21 14 
15 

3466–3500 
3501–3658 

316 Case Appeal Statement  04/06/22 67 
68 

16,695–16,750 
16,751–16,825 

356 Case Appeal Statement 10/12/22 74 
75 

18,468–18,500 
18,501–18,598 

16 Civil Order to Statistically Close Case 12/10/19 2 309 

1 Complaint (Business Court) 04/15/19 1 1–17 

284 Defendant’ Reply in Support of Their Motion 
to Apply the Statutory Cap on Punitive 
Damages 

02/10/22 53 13,005–13,028 

435 Defendant’s Omnibus Offer of Proof for 
Second Phase of Trial (Filed Under Seal) 

12/14/21 111 27,496–27,505 
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Tab Document Date Vol. Pages 

311 Defendants Rule 62(b) Motion for Stay 
Pending Resolution of Post-Trial Motions on 
Order Shortening Time 

04/05/22 66 16,362–16,381 

42 Defendants’ Answer to Plaintiffs’ First 
Amended Complaint 

07/08/20 7 1541–1590 

150 Defendants’ Answer to Plaintiffs’ Second 
Amended Complaint 

10/08/21 22 5280–5287 

198 Defendants’ Deposition Designations and 
Objections to Plaintiffs’ Deposition Counter-
Designations  

11/03/21 32 7778–7829 

99 Defendants’ Errata to Their Objection to the 
Special Master’s Report and 
Recommendation No. 3 Regarding 
Defendants’ Motion to Compel Responses to  
Defendants’ Second Set of Requests for 
Production 

05/03/21 17 4124–4127 

288 Defendants’ Index of Trial Exhibit 
Redactions in Dispute 

02/16/22 53 13,063–13,073 

462 Defendants’ Index of Trial Exhibit 
Redactions in Dispute (Filed Under Seal) 

02/10/22 128 31,662–31,672 

235 Defendants’ Motion for Judgment as a 
Matter of Law 

11/17/21 41 
42 

10,250 
10,251–10,307 

 

375 Defendants’ Motion for Leave to File 
Defendants’ Objection to the Special 
Master’s Report and Recommendation No. 9 
Regarding Defendants’ Renewed Motion to 
Compel Further Testimony from Deponents 
Instructed not to Answer Under Seal (Filed 
Under Seal) 

07/15/21 84 20,743–20,750 

214 Defendants’ Motion for Leave to File 
Defendants’ Preliminary Motion to Seal 
Attorneys’ Eyes Only Documents Used at 

11/12/21 37 9153–9161 
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Tab Document Date Vol. Pages 

Trial Under Seal 

130 Defendants’ Motion for Partial Summary 
Judgment 

09/21/21 20 4770–4804 

312 Defendants’ Motion for Remittitur and to 
Alter or Amend the Judgment  

04/06/22 66 16,382–16,399 

131 Defendants’ Motion in Limine No. 1: Motion 
to Authorize Defendants to Offer Evidence 
Relating to Plaintiffs’ Agreements with other 
Market Players and Related Negotiations  

09/21/21 20 4805–4829 

134 Defendants’ Motion in Limine No. 10 to 
Exclude Reference of Defendants’ Corporate 
Structure (Alternative Moton to be 
Considered Only if court Denies Defendants’ 
Counterpart Motion in Limine No. 9) 

09/21/21 20 4869–4885 

401 Defendants’ Motion in Limine No. 11 Paired 
with Motion in Limine No. 12 to Authorize 
Defendants to Discuss Plaintiffs’ Conduct 
and deliberations in Negotiating 
Reimbursement (Filed Under Seal) 

09/22/21 96 23,802–23,823 

403 Defendants’ Motion in Limine No. 12 Paired 
with Motion in Limine No. 11 to Preclude 
Plaintiffs from Discussing Defendants’ 
Approach to Reimbursement (Filed Under 
Seal) 

09/22/21 96 23,860–23,879 

135 Defendants’ Motion in Limine No. 13: Motion 
to Authorize Defendants to Offer Evidence 
Relating to Plaintiffs’ Collection Practices for 
Healthcare Claims 

09/21/21 20 4886–4918 

136 Defendants’ Motion in Limine No. 14: Motion 
Offered in the Alternative to MIL No. 13 to 
Preclude Plaintiffs from Contesting 
Defendants’ Defenses Relating to Claims 
that were Subject to Settlement Agreement 

09/21/21 20 4919–4940 
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Tab Document Date Vol. Pages 

Between CollectRX and Data iSight; and 
Defendants’ Adoption of Specific Negotiation 
Thresholds for Reimbursement Claims 
Appealed or Contested by Plaintiffs 

132 Defendants’ Motion in Limine No. 2: Motion 
Offered in the Alternative to MIL No. 1, to 
Preclude Plaintiffs from Offering Evidence 
Relating to Defendants’ Agreements with 
Other Market Players and Related 
Negotiations  

09/21/21 20 4830–4852 

137 Defendants’ Motion in Limine No. 24 to 
Preclude Plaintiffs from Referring to 
Themselves as Healthcare Professionals 

09/21/21 20 4941–4972 

383 Defendants’ Motion in Limine No. 5 
Regarding Arguments or Evidence that 
Amounts TeamHealth Plaintiffs billed for 
Serves are Reasonable [an Alternative to 
Motion in Limine No. 6] (Filed Under Seal) 

09/21/21 86 21,314–21,343 

384 Defendants’ Motion in Limine No. 6 
Regarding Argument or Evidence That 
Amounts Teamhealth Plaintiffs Billed for 
Services are Reasonable (Filed Under Seal)  

09/21/21 86 21,344–21,368 

138 Defendants’ Motion in Limine No. 7 to 
Authorize Defendants to Offer Evidence of 
the Costs of the Services that Plaintiffs 
Provided 

09/22/21 20 
21 

4973–5000 
5001–5030 

139 Defendants’ Motion in Limine No. 8, Offered 
in the Alternative to MIL No. 7, to Preclude 
Plaintiffs from Offering Evidence as to the 
Qualitative Value, Relative Value, Societal 
Value, or Difficulty of the Services they 
Provided 

09/22/21 21 5031–5054 

140 Defendants’ Motion in Limine No. 9 to 
Authorize Defendants to Offer Evidence of 

09/22/21 21 5055–5080 
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Tab Document Date Vol. Pages 

Plaintiffs Organizational, Management, and 
Ownership Structure, Including Flow of 
Funds Between Related Entities, Operating 
Companies, Parent Companies, and 
Subsidiaries  

271 Defendants’ Motion to Apply the Statutory 
Cap on Punitive Damages 

12/30/21 50 12,342–12,363 

71 Defendants’ Motion to Compel Plaintiffs’ 
Responses to Defendants’ First and Second 
Requests for Production on Order Shortening 
Time  

01/11/21 14 3398–3419 

52 Defendants’ Motion to Compel Production of 
Clinical Documents for the At-Issue Claims 
and Defenses and to Compel Plaintiffs to 
Supplement Their NRCP 16.1 Initial 
Disclosures on an Order Shortening Time 

09/21/20 8 
9 

1998–2000 
2001–2183 

23 Defendants’ Motion to Dismiss 03/12/20 3 553–698 

32 Defendants’ Motion to Dismiss Plaintiffs’ 
First Amended Complaint  

05/26/20 5 1027–1172 

348 Defendants’ Motion to Redact Portions of 
Trial Transcript 

10/06/22 72 17,979–17,989 

304 Defendants’ Motion to Retax Costs 03/21/22 62 15,374–15,388 

277 Defendants’ Motion to Seal Courtroom 
During January 12, 2022 Hearing on 
Defendants’ Motion to Seal Certain 
Confidential Trial Exhibits on Order 
Shortening Time 

01/11/22 52 12,757–12,768 

487 Defendants’ Motion to Supplement Record 
Supporting Objections to Reports and 
Recommendations #2 & #3 on Order 
Shortening Time (Filed Under Seal) 

05/24/21 143 
144 

35,635–35,643 
35,644–35,648 

169 Defendants’ Objection to Media Requests 10/28/21 29 7004–7018 
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Tab Document Date Vol. Pages 

339 Defendants’ Objection to Plaintiffs’ Proposed 
Order Approving Plaintiffs’ Motion for 
Attorneys’ Fees 

07/26/22 71 17,700–17,706 

273 Defendants’ Objection to Plaintiffs’ Proposed 
Order Denying Defendants’ Motion for 
Judgment as a Matter of Law 

01/04/22 51 12,707–12,717 

94 Defendants’ Objection to the Special Master’s 
Report and Recommendation No. 2 
Regarding Plaintiffs’ Objection to Notice of 
Intent to Issue Subpoena Duces Tecum to 
TeamHealth Holdings, Inc. and Collect Rx, 
Inc. Without Deposition and Motion for 
Protective Order 

04/12/21 17 4059–4079 

98 Defendants’ Objection to the Special Master’s 
Report and Recommendation No. 3 
Regarding Defendants’ Motion to Compel 
Responses to Defendants’ Second Set of 
Request for Production on Order Shortening 
Time  

04/28/21 17 4109–4123 

370 Defendants’ Objection to the Special 
Master’s Report and Recommendation No. 5 
Regarding Defendants’ Motion for Protective 
Order Regarding Confidentiality 
Designations (Filed April 15, 2021) (Filed 
Under Seal) 

06/01/21 82 20,152–20,211 

61 Defendants’ Objections to Plaintiffs to 
Plaintiffs’ Order Granting Plaintiffs’ Motion 
to Compel Defendants’ List of Witnesses, 
Production of Documents and Answers to 
Interrogatories on Order Shortening Time 

10/26/20 11 2573–2670 

151 Defendants’ Objections to Plaintiffs’ NRCP 
16.1(a)(3) Pretrial Disclosures 

10/08/21 22 5288–5294 

64 Defendants’ Objections to Plaintiffs’ Order 
Denying Defendants’ Motion to Compel 

11/02/20 11 2696–2744 



62 

Tab Document Date Vol. Pages 

Production of Clinical Documents for the At-
Issue Claims and Defenses and to Compel 
Plaintiffs’ to Supplement Their NRCP 16.1 
Initial Disclosures on an Order Shortening 
Time 

60 Defendants’ Objections to Plaintiffs’ Order 
Granting Plaintiffs’ Motion to Compel 
Defendants’ List of Witnesses, Production of 
Documents and Answers to Interrogatories 
on Order Shortening Time 

10/23/20 10 
11 

2482–2500 
2501–2572 

199 Defendants’ Objections to Plaintiffs’ 
Proposed Order Granting in Part and 
Denying in Part Plaintiffs’ Motion in Limine 
to Exclude Evidence Subject to the Court’s 
Discovery Orders 

11/03/21 32 7830–7852 

100 Defendants’ Objections to Plaintiffs’ 
Proposed Order Granting Plaintiffs’ Renewed 
Motion for Order to Show Cause Why 
Defendants Should Not Be Held in Contempt 
and for Sanctions 

05/05/21 17 4128–4154 

108 Defendants’ Objections to Special Master 
Report and Recommendation No. 7 
Regarding Defendants’ Motion to Compel 
Responses to Defendants’ Amended Third 
Set of Requests for Production of Documents 

06/17/21 17 4227–4239 

431 Defendants’ Omnibus Offer of Proof (Filed 
Under Seal) 

11/22/21 109 
110 

27,100–27,143 
27,144–27,287 

14 Defendants’ Opposition to Fremont 
Emergency Services (MANDAVIA), Ltd.’s 
Motion to Remand  

06/21/19 1 
2 

139–250 
251–275 

18 Defendants’ Opposition to Plaintiffs’ 
Amended Motion to Remand  

01/29/20 2 349–485 

283 Defendants’ Opposition to Plaintiffs’ Cross- 02/10/22 52 12,997–13,000 



63 

Tab Document Date Vol. Pages 

Motion for Entry of Judgment 53 13,001–13,004 

322 Defendants’ Opposition to Plaintiffs’ Motion 
for Attorneys’ Fees 

04/20/22 69 17,036–17,101 

155 Defendants’ Opposition to Plaintiffs’ Motion 
for Leave to File Supplemental Record in 
Opposition to Arguments Raised for the First 
Time in Defendants’ Reply in Support of 
Motion for Partial Summary Judgment 

10/18/21 22 5323–5333 

141 Defendants’ Opposition to Plaintiffs’ Motion 
in Limine No. 1: to Exclude Evidence, 
Testimony and/or Argument Relating to (1) 
Increase in Insurance Premiums (2) Increase 
in Costs and (3) Decrease in Employee 
Wages/Benefits Arising from Payment of 
Billed Charges  

09/29/21 21 5081–5103 

417 Defendants’ Opposition to Plaintiffs’ Motion 
in Limine No. 3: To Exclude Evidence 
Subject to the Court’s Discovery Orders 
(Filed Under Seal) 

09/29/21 104 
105 

25,869–25,893 
25,894–25,901 

50 Defendants’ Opposition to Plaintiffs’ Motion 
to Compel Defendants’ Production of Claims 
File for At-Issue Claims, Or, in The 
Alternative, Motion in Limine on Order 
Shortening Time  

09/04/20 8 1846–1932 

56 Defendants’ Opposition to Plaintiffs’ Motion 
to Compel Defendants’ List of Witnesses, 
Production of Documents, and Answers to 
Interrogatories on Order Shortening Time 

10/06/20 10 2293–2336 

251 Defendants’ Opposition to Plaintiffs’ Motion 
to Modify Joint Pretrial Memorandum Re: 
Punitive Damages on Order Shortening Time 

11/22/21 47 11,609–11,631 

89 Defendants’ Opposition to Plaintiffs’ 
Renewed Motion for Order to Show Cause 

03/22/21 16 3916–3966 



64 

Tab Document Date Vol. Pages 

Why Defendants Should Not be Held in 
Contempt and for Sanctions 

220 Defendants’ Proposed Jury Instructions 
(Contested) 

11/15/21 38 9427–9470 

259 Defendants’ Proposed Second Phase Jury 
Instructions 

12/05/21 49 12,049–12,063 

263 Defendants’ Proposed Second Phase Jury 
Instructions-Supplement 

12/07/21 49 12,136–12,142 

313 Defendants’ Renewed Motion for Judgment 
as a Matter of Law 

04/06/22 66 16,400–16,448 

421 Defendants’ Reply in Support of Motion for 
Partial Summary Judgment (Filed Under 
Seal) 

10/11/21 107 
108 

26,606–26,643 
26,644–26,663 

74 Defendants’ Reply in Support of Motion to 
Compel Plaintiffs’ Responses to Defendants’ 
First and Second Requests for Production on 
Order Shortening Time 

01/19/21 14 3449–3465 

28 Defendants’ Reply in Support of Motion to 
Dismiss 

05/07/20 4 919–948 

36 Defendants’ Reply in Support of Motion to 
Dismiss Plaintiffs’ First Amended Complaint 

06/03/20 6 1310–1339 

325 Defendants’ Reply in Support of Motion to 
Retax Costs 

05/04/22 69 17,122–17,150 

457 Defendants’ Reply in Support of Motion to 
Seal Certain Confidential Trial Exhibits 
(Filed Under Seal) 

01/05/22 126 31,259–31,308 

37 Defendants’ Reply in Support of Their 
Supplemental Brief in Support of Their 
Motions to Dismiss Plaintiff’s First Amended 
Complaint  

06/03/20 6 1340–1349 

334 Defendants’ Response to Improper 
Supplement Entitled “Notice of 

06/28/22 71 17,579–17,593 



65 

Tab Document Date Vol. Pages 

Supplemental Attorney Fees Incurred After 
Submission of Health Care Providers’ Motion 
for Attorneys Fees” 

286 Defendants’ Response to Plaintiffs’ Motion to 
Unlock Certain Admitted Trial Exhibits on 
Order Shortening Time 

02/15/22 53 13,047–13,053 

225 Defendants’ Response to TeamHealth 
Plaintiffs’ Trial Brief Regarding Defendants’ 
Prompt Pay Act Jury Instruction Re: Failure 
to Exhaust Administrative Remedies  

11/16/21 40 9799–9806 

12 Defendants’ Statement of Removal 05/30/19 1 123–126 

33 Defendants’ Supplemental Brief in Support 
of Their Motion to Dismiss Plaintiffs’ First 
Amended Complaint Addressing Plaintiffs’ 
Eighth Claim for Relief 

05/26/20 5 1173–1187 

247 Defendants’ Supplemental Proposed Jury 
Instruction  

11/21/21 46 11,262–11,266 

240 Defendants’ Supplemental Proposed Jury 
Instructions (Contested)  

11/19/21 44 10,947–10,952 

48 Errata 08/04/20 7 1684 

241 Errata 11/19/21 44 10,953 

402 Errata to Defendants’ Motion in Limine No. 
11 (Filed Under Seal) 

09/22/21 96 23,824–23,859 

404 Errata to Defendants’ Motion in Limine No. 
12 (Filed Under Seal) 

09/22/21 96 
97 

23,880–23,893 
23,894–23,897 

54 Errata to Plaintiffs’ Motion to Compel 
Defendants’ List of Witnesses Production of 
Documents and Answers to Interrogatories 

09/28/20 9 2196–2223 

85 Errata to Plaintiffs’ Renewed Motion for 
Order to Show Cause Why Defendants 
Should Not Be Held in Contempt and for 

03/12/21 16 3884–3886 



66 

Tab Document Date Vol. Pages 

Sanctions  

238 Errata to Source on Defense Contested Jury 
Instructions 

11/18/21 43 10,618–10,623 

430 Excerpts of Recorder’s Transcript of Jury 
Trial – Day 13 (Filed Under Seal) 

11/16/21 109 27,093–27,099 

427 Excerpts of Recorder’s Transcript of Jury 
Trial – Day 9 (Filed Under Seal) 

11/09/21 109 26,998–27003 

481 Exhibits P473_NEW, 4002, 4003, 4005, 
4006, 4166, 4168, 4455, 4457, 4774, and 
5322 to “Appendix B to Order Granting in 
Part and Denying in Part Defendants’ 
Motion to Seal Certain Confidential Trial 
Exhibits” (Tabs 98, 106, 107, 108, 109, 111, 
112, 113, 114, 118, and 119) (Filed Under 
Seal) 

10/07/22 142 35,243–35,247 

30 First Amended Complaint 05/15/20 4 
5 

973–1000 
1001–1021 

13 Freemont Emergency Services 
(MANDAVIA), Ltd’s Response to Statement 
of Removal 

05/31/19 1 127–138 

226 General Defense Verdict 11/16/21 40 9807–9809 

305 Health Care Providers’ Motion for Attorneys’ 
Fees 

03/30/22 62 15,389–15,397 

326 Health Care Providers’ Reply in Support of 
Motion for Attorneys’ Fees 

05/04/22 69 17,151–17,164 

294 Health Care Providers’ Verified 
Memorandum of Cost 

03/14/22 53 13,198–13,208 

44 Joint Case Conference Report 07/17/20 7 1606–1627 

164 Joint Pretrial Memorandum Pursuant to 
EDRC 2.67 

10/27/21 26 
27 

6486–6500 
6501–6567 

465 Joint Status Report and Table Identifying 03/04/22 128 31,888–31,893 



67 

Tab Document Date Vol. Pages 

the Redactions to Trial Exhibits That 
Remain in Dispute (Filed Under Seal) 

129 31,894–31,922 

221 Jointly Submitted Jury Instructions 11/15/21 38 9471–9495 

255 Jury Instructions 11/29/21 48 11,957–11,999 

264 Jury Instructions Phase Two 12/07/21 49 12,143–12,149 

347 Limited Objection to “Order Unsealing Trial 
Transcripts and Restoring Public Access to 
Docket” 

10/06/22 72 17,973–17,978 

156 Media Request and Order Allowing Camera 
Access to Court Proceedings (Legal 
Newsline) 

10/18/21 22 5334–5338 

167 Media Request and Order Allowing Camera 
Access to Court Proceedings (Dolcefino 
Communications, LLC) 

10/28/21 28 
28 

6992–6997 

168 Media Request and Order Allowing Camera 
Access to Court Proceedings (Dolcefino 
Communications, LLC) 

10/28/21 28 
29 

6998–7000 
7001–7003 

314 Motion for New Trial  04/06/22 66 
67 

16,449–16,500 
16,501–16,677 

119 Motion for Order to Show Cause Why 
Plaintiffs Should Not Be Held in Contempt 
and Sanctioned for Violating Protective 
Order 

08/10/21 18 4465–4486 

79 Motion for Reconsideration of Order Denying 
Defendants’ Motion to Compel Plaintiffs 
Responses to Defendants’ First and Second 
Requests for Production 

02/18/21 15 
16 

3714–3750 
3751–3756 

488 Motion in Limine No. 3 to Allow References 
to Plaintiffs; Decision Making Processes 
Regarding Setting Billed Charges (Filed 
Under Seal) 

09/21/21 144 35,649–35,702 



68 

Tab Document Date Vol. Pages 

382 Motion in Limine No. 3 to Allow References 
to Plaintiffs’ Decision Making Process 
Regarding Settling Billing Charges (Filed 
Under Seal) 

09/21/21 86 21,260–21,313 

133 Motion in Limine No. 4 to Preclude 
References to Defendants’ Decision Making 
Process and Reasonableness of billed 
Charges if Motion in Limine No. 3 is Denied 

09/21/21 20 4853–4868 

11 Motion to Remand 05/24/19 1 101–122 

432 Motion to Seal Certain Confidential Trial 
Exhibits (Filed Under Seal) 

12/05/21 110 27,288–27,382 

434 Motion to Seal Certain Confidential Trial 
Exhibits (Filed Under Seal) 

12/13/21 111 27,401–27,495 

267 Motion to Seal Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits 

12/15/21 50 12,294–12,302 

275 Motion to Seal Defendants’ Reply in Support 
of Motion to Seal Certain Confidential Trial 
Exhibits 

01/10/22 51 12,739–12,747 

276 Motion to Seal Defendants’ Second 
Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits 

01/10/22 51 
52 

12,748–12,750 
12,751–12,756 

268 Motion to Seal Defendants’ Supplement to 
Motion to Seal Certain Confidential Trial 
Exhibits 

12/15/21 50 12,303–12,311 

315 Notice of Appeal 04/06/22 67 16,678–16,694 

355 Notice of Appeal 10/12/22 73 
74 

18,126–18,250 
18,251–18,467 

292 Notice of Entry of Judgment 03/09/22 53 13,168–13,178 

115 Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 2 

08/09/21 18 4403–4413 



69 

Tab Document Date Vol. Pages 

Regarding Plaintiffs’ Objection to Notice of 
Intent to Issue Subpoena Duces Tecum to 
TeamHealth Holdings, Inc. and Collect Rx, 
Inc. Without Deposition and Motion for 
Protective Order and Overruling Objection 

116 Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 3 
Regarding Defendants’ Motion to Compel 
Responses to Defendants’ Second Set of 
Requests for Production on Order Shortening 
Time and Overruling Objection  

08/09/21 18 4414–4424 

127 Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 6 
Regarding Defendants’ Motion to Compel 
Further Testimony from Deponents 
Instructed Not to Answer Questions and 
Overruling Objection 

09/16/21 19 4709–4726 

128 Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 7 
Regarding Defendants’ Motion to Compel 
Responses to Defendants’ Amended Third 
Set of Request for Production of Documents 
and Overruling Objection 

09/16/21 19 4727–4747 

129 Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 9 
Regarding Defendants’ Renewed Motion to 
Compel Further Testimony from Deponents 
Instructed No to Answer and Overruling 
Objection 

09/16/21 19 
20 

4748–4750 
4751–4769 

200 Notice of Entry of Order Affirming and 
Adopting Report and Recommendation No. 
11 Regarding Defendants’ Motion to Compel 
Plaintiffs’ Production of Documents About 
Which Plaintiffs’ Witnesses Testified  

11/03/21 32 7853–7874 



70 

Tab Document Date Vol. Pages 

340 Notice of Entry of Order Approving Plaintiffs’ 
Motion for Attorney’s Fees 

08/02/22 71 17,707–17,725 

351 Notice of Entry of Order Approving 
Supplemental Attorney’s Fee Award 

10/12/22 73 18,005–18,015 

357 Notice of Entry of Order Denying “Motion to 
Redact Portions of Trial Transcript” 

10/13/22 75 18,599–18,608 

40 Notice of Entry of Order Denying 
Defendants’ (1) Motion to Dismiss First 
Amended Complaint; and (2) Supplemental 
Brief in Support of Their Motion to Dismiss 
Plaintiffs’ First Amended Complaint 
Addressing Plaintiffs’ Eighth Claim for Relief 

06/24/20 6 
7 

1472–1500 
1501–1516 

274 Notice of Entry of Order Denying 
Defendants’ Motion for Judgement as a 
Matter of Law 

01/06/22 51 12,718–12,738 

352 Notice of Entry of Order Denying 
Defendants’ Motion for New Trial 

10/12/22 73 18,016–18,086 

154 Notice of Entry of Order Denying 
Defendants’ Motion for Order to Show Cause 
Why Plaintiffs Should not be Held in 
Contempt for Violating Protective Order 

10/14/21 22 5309–5322 

161 Notice of Entry of Order Denying 
Defendants’ Motion for Partial Summary 
Judgment 

10/25/21 25 6116–6126 

338 Notice of Entry of Order Denying 
Defendants’ Motion for Remittitur and to 
Alter or Amend the Judgment 

07/19/22 71 17,689–17,699 

171 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 1 Motion 
to Authorize Defendants to Offer Evidence 
Relating to Plaintiffs’ Agreements with 
Other Market Players and Related 
Negotiations 

11/01/21 29 

 

7040–7051 



71 

Tab Document Date Vol. Pages 

172 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 2: Motion 
Offered in the Alternative to MIL No. 1, to 
Preclude Plaintiffs from Offering Evidence 
Relating to Defendants’ Agreements with 
Other Market Players and Related 
Negotiations  

11/01/21 29 7052–7063 

173 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 3 to Allow 
Reference to Plaintiffs’ Decision Making 
Processes Regarding Setting Billed Charges  

11/01/21 29 7064–7075 

174 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 4 to 
Preclude References to Defendants’ Decision 
Making Processes and Reasonableness of 
Billed Charges if Motion in Limine No. 3 is 
Denied 

11/01/21 29 7076–7087 

175 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 12, Paired 
with Motion in Limine No. 11, to Preclude 
Plaintiffs from Discussing Defendants’ 
Approach to Reimbursement 

11/01/21 29 7088–7099 

176 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 5 
Regarding Argument or Evidence that 
Amounts TeamHealth Plaintiffs Billed for 
Services are Reasonable [An Alternative 
Motion to Motion in Limine No. 6] 

11/01/21 29 7100–7111 

177 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 7 to 
Authorize Defendants to Offer Evidence of 
the Costs of the Services that Plaintiffs 
Provided 

11/01/21 29 7112–7123 

178 Notice of Entry of Order Denying 11/01/21 29 7124–7135 



72 

Tab Document Date Vol. Pages 

Defendants’ Motion in Limine No. 8, Offered 
in the Alternative to MIL No. 7, to Preclude 
Plaintiffs from Offering Evidence as to the 
Qualitative Value, Relative Value, Societal 
Value, or Difficulty of the Services they 
Provided  

179 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 10 to 
Exclude Evidence of Defendants’ Corporate 
Structure (Alternative Motion to be 
Considered Only if Court Denies Defendants’ 
Counterpart Motion in Limine No. 9) 

11/01/21 29 7136–7147 

180 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 11, Paired 
with Motion in Limine No. 12, to Authorize 
Defendants to Discuss Plaintiffs’ Conduct 
and Deliberations in Negotiating 
Reimbursement  

11/01/21 29 7148–7159 

181 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 13 Motion 
to Authorize Defendants to Offer Evidence 
Relating to Plaintiffs’ Collection Practices for 
Healthcare Claims 

11/01/21 29 7160–7171 

182 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 14: Motion 
Offered in the Alternative MIL No. 13 to 
Preclude Plaintiffs from Contesting 
Defendants’ Defenses Relating to Claims 
that were Subject to a Settlement Agreement 
Between CollectRx and Data iSight; and 
Defendants’ Adoption of Specific Negotiation 
Thresholds for Reimbursement Claims 
Appealed or Contested by Plaintiffs  

11/01/21 29 7172–7183 

183 Notice of Entry of Order Denying 11/01/21 29 7184–7195 



73 

Tab Document Date Vol. Pages 

Defendants’ Motion in Limine No. 15 to 
Preclude Reference and Testimony 
Regarding the TeamHealth Plaintiffs Policy 
not to Balance Bill 

184 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 18 to 
Preclude Testimony of Plaintiffs’ Non-
Retained Expert Joseph Crane, M.D. 

11/01/21 29 7196–7207 

185 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 20 to 
Exclude Defendants’ Lobbying Efforts  

11/01/21 29 7208–7219 

186 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 24 to 
Preclude Plaintiffs from Referring to 
Themselves as Healthcare Professionals 

11/01/21 29 7220–7231 

187 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 27 to 
Preclude Evidence of Complaints Regarding 
Defendants’ Out-Of-Network Rates or 
Payments 

11/01/21 29 7232–7243 

188 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 29 to 
Preclude Evidence Only Relating to 
Defendants’ Evaluation and Development of 
a Company that Would Offer a Service 
Similar to Multiplan and Data iSight 

11/01/21 29 
30 

7244–7250 
7251–7255 

189 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 32 to 
Exclude Evidence or Argument Relating to 
Materials, Events, or Conduct that Occurred 
on or After January 1, 2020 

11/01/21 30 7256–7267 

191 Notice of Entry of Order Denying 
Defendants’ Motion in Limine No. 38 to 
Exclude Evidence or Argument Relating to 

11/01/21 30 7280–7291 



74 

Tab Document Date Vol. Pages 

Defendants’ use of MultiPlan and the Data 
iSight Service, Including Any Alleged 
Conspiracy or Fraud Relating to the use of 
Those Services 

190 Notice of Entry of Order Denying 
Defendants’ Motion in Limine to Preclude 
Certain Expert Testimony and Fact Witness 
Testimony by Plaintiffs’ Non-Retained 
Expert Robert Frantz, M.D. 

11/01/21 30 7268–7279 

293 Notice of Entry of Order Denying 
Defendants’ Motion to Apply Statutory Cap 
on Punitive Damages  

03/09/22 53 13,179–13,197 

62 Notice of Entry of Order Denying 
Defendants’ Motion to Compel Production of 
Clinical Documents for the At-Issue Claims 
and Defenses and to Compel Plaintiff to 
Supplement Their NRCP 16.1 Initial 
Disclosures on Order Shortening Time  

10/27/20 11 2671–2683 

78 Notice of Entry of Order Denying 
Defendants’ Motion to Compel Responses to 
Defendants’ First and Second Requests for 
Production on Order Shortening Time  

02/04/21 15 3703–3713 

193 Notice of Entry of Order Denying 
Defendants’ Motion to Strike Supplement 
Report of David Leathers  

11/01/21 30 7355–7366 

353 Notice of Entry of Order Denying 
Defendants’ Renewed Motion for Judgment 
as a Matter of Law 

10/12/22 73 18,087–18,114 

97 Notice of Entry of Order Denying Motion for 
Reconsideration of Court’s Order Denying 
Defendants’ Motion to Compel Responses to 
Defendants’ First and Second Requests for 
Production 

04/26/21 17 4096–4108 



75 

Tab Document Date Vol. Pages 

77 Notice of Entry of Order Granting 
Defendants’ Motion for Appointment of 
Special Master 

02/02/21 15 3693–3702 

269 Notice of Entry of Order Granting 
Defendants’ Motion for Leave to File 
Defendants’ Preliminary Motion to Seal 
Attorneys’ Eyes Only Documents Used at 
Trial Under Seal 

12/27/21 50 12,312–12,322 

202 Notice of Entry of Order Granting 
Defendants’ Motion in Limine No. 17 

11/04/21 33 8092–8103 

203 Notice of Entry of Order Granting 
Defendants’ Motion in Limine No. 25 

11/04/21 33 8104–8115 

204 Notice of Entry of Order Granting 
Defendants’ Motion in Limine No. 37  

11/04/21 33 8116–8127 

205 Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion in 
Limine No. 9 

11/04/21 33 8128–8140 

206 Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion in 
Limine No. 21  

11/04/21 33 8141–8153 

207 Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion in 
Limine No. 22 

11/04/21 33 8154–8165 

341 Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion to 
Retax Costs 

08/02/22 71 17,726–17,739 

358 Notice of Entry of Order Granting in Part 
and Denying in Part Defendants’ Motion to 
Seal Certain Confidential Trial Exhibits 

10/18/22 75 
76 

18,609–18,750 
18,751–18,755 

215 Notice of Entry of Order Granting in Part 
and Denying in Part Plaintiffs’ Motion in 
Limine to Exclude Evidence Subject to the 

11/12/21 37 9162–9173 



76 

Tab Document Date Vol. Pages 

Court’s Discovery Orders 

147 Notice of Entry of Order Granting Plaintiffs’ 
Motion for Leave to File Second Amended 
Complaint on Order Shortening Time  

10/07/21 21 5235–5245 

242 Notice of Entry of Order Granting Plaintiffs’ 
Motion for Leave to File Supplemental 
Record in Opposition to Arguments Raised 
for the First Time in Defendants’ Reply in 
Support of Motion for Partial Summary 
Judgment 

11/19/21 44 10,954–10,963 

192 Notice of Entry of Order Granting Plaintiffs’ 
Motion in Limine to Exclude Evidence, 
Testimony And-Or Argument Regarding the 
Fact that Plaintiff have Dismissed Certain 
Claims 

11/01/21 30 7292–7354 

63 Notice of Entry of Order Granting Plaintiffs’ 
Motion to Compel Defendants’ List of 
Witnesses, Production of Documents and 
Answers to Interrogatories on Order 
Shortening Time 

10/27/20 11 2684–2695 

335 Notice of Entry of Order Granting Plaintiffs’ 
Motion to Modify Joint Pretrial 
Memorandum Re: Punitive Damages on 
Order Shortening Time  

06/29/22 71 17,594–17,609 

281 Notice of Entry of Order Granting Plaintiffs’ 
Proposed Schedule for Submission of Final 
Redactions 

01/31/22 52 12,969–12,979 

114 Notice of Entry of Order Granting Plaintiffs’ 
Renewed Motion for Order to Show Cause 
Why Defendants Should Not Be Held in 
Contempt and for Sanctions 

08/03/21 18 4383–4402 

53 Notice of Entry of Order Granting, in Part 
Plaintiffs’ Motion to Compel Defendants’ 

09/28/20 9 2184–2195 



77 

Tab Document Date Vol. Pages 

Production of Claims for At-Issue Claims, Or, 
in The Alternative, Motion in Limine 

102 Notice of Entry of Order of Report and 
Recommendation #6 Regarding Defendants’ 
Motion to Compel Further Testimony from 
Deponents Instructed Not to Answer 
Question  

05/26/21 17 4157–4165 

22 Notice of Entry of Order Re: Remand 02/27/20 3 543–552 

142 Notice of Entry of Order Regarding 
Defendants’ Objection to Special Master’s 
Report and Recommendation No. 11 
Regarding Defendants’ Motion to Compel 
Plaintiffs’ Production of Documents about 
which Plaintiffs’ Witnesses Testified on 
Order Shortening Time  

09/29/21 21 5104–5114 

66 Notice of Entry of Order Setting Defendants’ 
Production & Response Schedule Re: Order 
Granting Plaintiffs’ Motion to Compel 
Defendants’ List of Witnesses, Production of 
Documents and Answers to Interrogatories 
on Order Shortening Time  

11/09/20 12 2775–2785 

285 Notice of Entry of Order Shortening Time for 
Hearing Re: Plaintiffs’ Motion to Unlock 
Certain Admitted Trial Exhibits 

02/14/22 53 13,029–13,046 

354 Notice of Entry of Order Unsealing Trial 
Transcripts and Restoring Public Access to 
Docket 

10/12/22 73 18,115–18,125 

86 Notice of Entry of Report and 
Recommendation #1 

03/16/21 16 3887–3894 

120 Notice of Entry of Report and 
Recommendation #11 Regarding Defendants’ 
Motion to Compel Plaintiffs’ Production of 
Documents About Which Plaintiffs’ 

08/11/21 18 4487–4497 



78 

Tab Document Date Vol. Pages 

Witnesses Testified  

91 Notice of Entry of Report and 
Recommendation #2 Regarding Plaintiffs’ 
Objection to Notice of Intent to Issue 
Subpoena Duces Tecum to TeamHealth 
Holdings, Inc. and Collect Rx, Inc. Without 
Deposition and Motion for Protective Order 

03/29/21 16 3971–3980 

95 Notice of Entry of Report and 
Recommendation #3 Regarding Defendants’ 
Motion to Compel Responses to Defendants’ 
Second Set of Requests for Production on 
Order Shortening Time  

04/15/21 17 4080–4091 

104 Notice of Entry of Report and 
Recommendation #7 Regarding Defendants’ 
Motion to Compel Plaintiffs’ Responses to 
Defendants’ Amended Third Set of Requests 
for Production of Documents 

06/03/21 17 4173–4184 

41 Notice of Entry of Stipulated Confidentiality 
and Protective Order 

06/24/20 7 1517–1540 

69 Notice of Entry of Stipulated Electronically 
Stored Information Protocol Order 

01/08/21 12 2860–2874 

289 Notice of Entry of Stipulation and Order 
Regarding Certain Admitted Trial Exhibits 

02/17/22 53 13,074–13,097 

360 Notice of Entry of Stipulation and Order 
Regarding Expiration of Temporary Stay for 
Sealed Redacted Transcripts 

10/25/22 76 18,759–18,769 

282 Notice of Entry of Stipulation and Order 
Regarding Schedule for Submission of 
Redactions 

02/08/22 52 12,980–12,996 

111 Notice of Entry Report and 
Recommendations #9 Regarding Pending 
Motions 

07/01/21 18 4313–4325 
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Tab Document Date Vol. Pages 

490 Notice of Filing of Expert Report of Bruce 
Deal, Revised on November 14, 2021 (Filed 
Under Seal) 

04/18/23 144 35,714–35,812 

361 Notice of Filing of Writ Petition 11/17/22 76 18,770–18855 

24 Notice of Intent to Take Default as to: (1) 
Defendant UnitedHealth Group, Inc. on All 
Claims; and (2) All Defendants on the First 
Amended Complaint’s Eighth Claim for 
Relief 

03/13/20 3 
4 

699–750 
751 

324 Notice of Posting Supersedeas Bond 04/29/22 69 17,114–17,121 

10 Notice of Removal to Federal Court 05/14/19 1 42–100 

333 Notice of Supplemental Attorneys Fees 
Incurred After Submission of Health Care 
Providers’ Motion for Attorneys Fees 

06/24/22 70 
71 

17,470–17,500 
17,501–17,578 

291 Objection to Plaintiffs’ Proposed Judgment 
and Order Denying Motion to Apply 
Statutory Cap on Punitive Damages  

03/04/22 53 13,161–13,167 

345 Objection to Plaintiffs’ Proposed Orders 
Denying Renewed Motion for Judgment as a 
Matter of Law and Motion for New Trial 

09/13/22 72 17,941–17,950 

377 Objection to R&R #11 Regarding United’s 
(Filed Under Seal)Motion to Compel 
Documents About Which Plaintiffs’ 
Witnesses Testified (Filed Under Seal) 

08/25/21 84 
85 

20,864–20,893 
20,894–20,898 

320 Opposition to Defendants’ Motion to Retax 
Costs 

04/13/22 68 16,856–16,864 

153 Opposition to Plaintiffs’ Motion in Limine to 
Exclude Evidence, Testimony and/or 
Argument Regarding the Fact that Plaintiffs 
have Dismissed Certain Claims and Parties 
on Order Shortening Time  

10/12/21 22 5301–5308 
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Tab Document Date Vol. Pages 

20 Order 02/20/20 3 519–524 

21 Order 02/24/20 3 525–542 

337 Order Amending Oral Ruling Granting 
Defendants’ Motion to Retax 

07/01/22 71 17,682–17,688 

2 Peremptory Challenge of Judge 04/17/19 1 18–19 

415 Plaintiffs’ Combined Opposition to 
Defendants Motions in Limine 1, 7, 9, 11 & 
13 (Filed Under Seal) 

09/29/21 104 25,786–25,850 

416 Plaintiffs’ Combined Opposition to 
Defendants’ Motions in Limine No. 2, 8, 10, 
12 & 14 (Filed Under Seal) 

09/29/21 104 25,851–25,868 

145 Plaintiffs’ Motion for Leave to File Second 
Amended Complaint on Order Shortening 
Time 

10/04/21 21 5170–5201 

422 Plaintiffs’ Motion for Leave to File 
Supplemental Record in Opposition to 
Arguments Raised for the First Time in 
Defendants’ Reply in Support of Motion for 
Partial Summary Judgment (Filed Under 
Seal) 

10/17/21 108 26,664–26,673 

378 Plaintiffs’ Motion in Limine to Exclude 
Evidence Subject to the Court’s Discovery 
Orders (Filed Under Seal) 

09/21/21 85 20,899–20,916 

380 Plaintiffs’ Motion in Limine to Exclude 
Evidence, Testimony and/or Argument 
Relating to (1) Increase in Insurance 
Premiums (2) Increase in Costs and (3) 
Decrease in Employee Wages/Benefits 
Arising from Payment of Billed Charges 
(Filed Under Seal) 

09/21/21 85 21,077–21,089 

149 Plaintiffs’ Motion in Limine to Exclude 
Evidence, Testimony and-or Argument 

10/08/21 22 5265–5279 
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Tab Document Date Vol. Pages 

Regarding the Fact that Plaintiffs Have 
Dismissed Certain Claims and Parties on 
Order Shortening Time 

363  Plaintiffs’ Motion to Compel Defendants’ List 
of Witnesses, Production of Documents and 
Answers to Interrogatories on Order 
Shortening Time (Filed Under Seal) 

09/28/20 78 19,144–19,156 

49 Plaintiffs’ Motion to Compel Defendants’ 
Production of Claims File for At-Issue 
Claims, or, in the Alternative, Motion in 
Limine on Order Shortening Time 

08/28/20 7 
8 

1685–1700 
1701–1845 

250 Plaintiffs’ Motion to Modify Joint Pretrial 
Memorandum Re: Punitive Damages on 
Order Shortening Time 

11/22/21 47 11,594–11,608 

194 Plaintiffs’ Notice of Amended Exhibit List 11/01/21 30 7367–7392 

208 Plaintiffs’ Notice of Deposition Designations  11/04/21 33 
34 

8166–8250 
8251–8342 

152 Plaintiffs’ Objections to Defendants’ Pretrial 
Disclosures 

10/08/21 22 5295–5300 

328 Plaintiffs’ Opposition to Defendants’ Motion 
for New Trial  

05/04/22 69 
70 

17,179–17,250 
17,251–17,335 

420 Plaintiffs’ Opposition to Defendants’ Motion 
for Partial Summary Judgment (Filed 
Under Seal) 

10/05/21 107 26,498–26,605 

327 Plaintiffs’ Opposition to Defendants’ Motion 
for Remittitur and to Alter or Amend the 
Judgment 

05/04/22 69 17,165–17,178 

144 Plaintiffs’ Opposition to Defendants’ Motion 
in Limine No. 24 to Preclude Plaintiffs from 
Referring to Themselves as Healthcare 
Professionals  

09/29/21 21 5155–5169 

143 Plaintiffs’ Opposition to Defendants’ Motion 09/29/21 21 5115–5154 
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Tab Document Date Vol. Pages 

in Limine Nos. 3, 4, 5, 6 Regarding Billed 
Charges 

279 Plaintiffs’ Opposition to Defendants’ Motion 
to Apply Statutory Cap on Punitive Damages 
and Plaintiffs’ Cross Motion for Entry of 
Judgment 

01/20/22 52 12,773–12,790 

374 Plaintiffs’ Opposition to Defendants’ Motion 
to Compel Plaintiffs’ Production of 
Documents About Which Plaintiffs’ 
Witnesses Testified on Order Shortening 
Time (Filed Under Seal) 

07/06/21 84 20,699–20,742 

25 Plaintiffs’ Opposition to Defendants’ Motion 
to Dismiss 

03/26/20 4 752–783 

34 Plaintiffs’ Opposition to Defendants’ Motion 
to Dismiss First Amended Complaint 

05/29/20 5 
6 

1188–1250 
1251–1293 

349 Plaintiffs’ Opposition to Defendants’ Motion 
to Redact Portions of Trial Transcript 

10/07/22 72 17,990–17,993 

278 Plaintiffs’ Opposition to Defendants’ Motion 
to Seal Courtroom During January 12, 2022 
Hearing 

01/12/22 52 12,769–12,772 

369 Plaintiffs’ Opposition to Defendants’ Motion 
to Supplement the Record Supporting 
Objections to Reports and Recommendations 
#2 and #3 on Order Shortening Time (Filed 
Under Seal) 

06/01/21 81 
82 

20,066–20,143 
20,144–20,151 

329 Plaintiffs’ Opposition to Defendants’ 
Renewed Motion for Judgment as a Matter of 
Law 

05/05/22 70 17,336–17,373 

317 Plaintiffs’ Opposition to Defendants’ Rule 
62(b) Motion for Stay 

04/07/22 68 16,826–16,831 

35 Plaintiffs’ Opposition to Defendants’ 
Supplemental Brief in Support of Their 
Motion to Dismiss Plaintiffs’ First Amended 

05/29/20 6 1294–1309 
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Tab Document Date Vol. Pages 

Complaint Addressing Plaintiffs’ Eighth 
Claim for Relief 

83 Plaintiffs’ Opposition to Motion for 
Reconsideration of Order Denying 
Defendants’ Motion to Compel Plaintiffs 
Responses to Defendants’ First and Second 
Requests for Production 

03/04/21 16 3833–3862 

55 Plaintiffs’ Opposition to Motion to Compel 
Production of Clinical Documents for the At-
Issue Claims and Defenses and to Compel 
Plaintiff to Supplement Their NRCP 16.1 
Initial Disclosures on an Order Shortening 
Time  

09/29/20 9-10 2224–2292 

72 Plaintiffs’ Opposition to Motion to Compel 
Responses to Defendants’ First and Second 
Requests for Production on Order Shortening 
Time  

01/12/21 14 3420–3438 

122 Plaintiffs’ Opposition to United’s Motion for 
Order to Show Cause Why Plaintiffs Should 
Not Be Held in Contempt and Sanctioned for 
Allegedly Violating Protective Order 

08/24/21 19 4528–4609 

270 Plaintiffs’ Opposition to United’s Motion to 
Seal 

12/29/21 50 12,323–12,341 

222 Plaintiffs’ Proposed Jury Instructions 
(Contested) 

11/15/21 38 
39 

9496–9500 
9501–9513 

260 Plaintiffs’ Proposed Second Phase Jury 
Instructions and Verdict Form 

12/06/21 49 12,064–12,072 

243 Plaintiffs’ Proposed Special Verdict Form  11/19/21 44 10,964–10,973 

227 Plaintiffs’ Proposed Verdict Form 11/16/21 40 9810–9819 

84 Plaintiffs’ Renewed Motion for Order to Show 
Cause Why Defendants Should Not Be Held 
in Contempt and for Sanctions 

03/08/21 16 3863–3883 



84 

Tab Document Date Vol. Pages 

287 Plaintiffs’ Reply in Support of Cross Motion 
for Entry of Judgment 

02/15/22 53 13,054–13,062 

364 Plaintiffs’ Reply in Support of Renewed 
Motion for Order to Show Cause Why 
Defendants Should Not Be Held in 
Contempt and for Sanctions (Filed Under 
Seal) 

04/01/21 78 19,157–19,176 

366 Plaintiffs’ Response to Defendants Objection 
to the Special Master’s Report and 
Recommendation No. 2 Regarding Plaintiffs’ 
Objection to Notice of Intent to Issue 
Subpoena Duces Tecum to TeamHealth 
Holdings, Inc. and Collect Rx, Inc. Without 
Deposition and Motion for Protective Order 
(Filed Under Seal) 

04/19/21 78 
79 

19,389–19,393 
19,394–19,532 

195 Plaintiffs’ Response to Defendants’ Objection 
to Media Requests 

11/01/21 30 7393–7403 

371 Plaintiffs’ Response to Defendants’ Objection 
to Report and Recommendation #6 
Regarding Defendants’ Motion to Compel 
Further Testimony from Deponents 
Instructed Not to Answer Questions (Filed 
Under Seal) 

06/16/21 82 20,212–20,265 

376 Plaintiffs’ Response to Defendants’ Objection 
to Special Master Report and 
Recommendation No. 9 Regarding 
Defendants’ Renewed Motion to Compel 
Further Testimony from Deponents 
Instructed not to  Answer Questions (Filed 
Under Seal) 

07/22/21 84 20,751–20,863 

110 Plaintiffs’ Response to Defendants’ Objection 
to Special Master’s Report and 
Recommendation #7 Regarding Defendants’ 
Motion to Compel Responses to Amended 

06/24/21 18 4281–4312 
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Tab Document Date Vol. Pages 

Third Set of Request for Production of 
Documents  

367 Plaintiffs’ Response to Defendants’ Objection 
to the Special Master’s Report and 
Recommendation No. 3 Regarding 
Defendants’ Motion to Compel Responses to 
Defendants’ Second Set of Request for 
Production on Order Shortening Time (Filed 
Under Seal) 

05/05/21 79 
 

19,533–19,581 
 

426 Plaintiffs’ Response to Defendants’ Trial 
Brief Regarding Evidence and Argument 
Relating to Out-of-State Harms to Non-
Parties (Filed Under Seal) 

11/08/21 109 26,965–26,997 

246 Plaintiffs’ Second Supplemental Jury 
Instructions (Contested)  

11/20/21 46 11,255–11,261 

261 Plaintiffs’ Supplement to Proposed Second 
Phase Jury Instructions  

12/06/21 49 12,072–12,077 

236 Plaintiffs’ Supplemental Jury Instruction 
(Contested) 

11/17/21 42 10,308–10,313 

248 Plaintiffs’ Third Supplemental Jury 
Instructions (Contested) 

11/21/21 46 11,267–11,272 

216 Plaintiffs’ Trial Brief Regarding Defendants’ 
Prompt Payment Act Jury Instruction Re: 
Failure to Exhaust Administrative Remedies 

11/12/21 37 9174–9184 

223 Plaintiffs’ Trial Brief Regarding Punitive 
Damages for Unjust Enrichment Claim 

11/15/21 39 9514–9521 

218 Plaintiffs’ Trial Brief Regarding Specific 
Price Term 

11/14/21 38 9417–9425 

428 Preliminary Motion to Seal Attorneys’ Eyes 
Documents Used at Trial (Filed Under Seal) 

11/11/21 109 27,004–27,055 

211 Recorder’s Amended Transcript of Jury Trial 
– Day 9 

11/09/21 35 8515–8723 
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Tab Document Date Vol. Pages 

73 Recorder’s Partial Transcript of Proceedings 
Re: Motions (Unsealed Portion Only) 

01/13/21 14 3439–3448 

125 Recorder’s Partial Transcript of Proceedings 
Re: Motions Hearing 

09/09/21 19 4667–4680 

126 Recorder’s Partial Transcript of Proceedings 
Re: Motions Hearing (Via Blue Jeans) 

09/15/21 19 4681–4708 

31 Recorder’s Transcript of Hearing All Pending 
Motions 

05/15/20 5 1022–1026 

88 Recorder’s Transcript of Hearing All Pending 
Motions  

03/18/21 16 3910–3915 

90 Recorder’s Transcript of Hearing All Pending 
Motions 

03/25/21 16 3967–3970 

96 Recorder’s Transcript of Hearing All Pending 
Motions 

04/21/21 17 4092–4095 

82 Recorder’s Transcript of Hearing Defendants’ 
Motion to Extend All Case Management 
Deadlines and Continue Trial Setting on 
Order Shortening Time (Second Request) 

03/03/21 16 3824–3832 

101 Recorder’s Transcript of Hearing Motion for 
Leave to File Opposition to Defendants’ 
Motion to Compel Responses to Second Set of 
Requests for Production on Order Shortening 
Time in Redacted and Partially Sealed Form 

05/12/21 

 

17 4155–4156 

107 Recorder’s Transcript of Hearing Motion for 
Leave to File Plaintiffs’ Response to 
Defendants’ Objection to the Special Master’s 
Report and Recommendation No. 3 
Regarding Defendants’ Second Set of Request 
for Production on Order Shortening Time in 
Redacted and Partially Sealed Form 

06/09/21 17 4224–4226 

92 Recorder’s Transcript of Hearing Motion to 
Associate Counsel on OST 

04/01/21 16 3981–3986 
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Tab Document Date Vol. Pages 

483 Recorder’s Transcript of Hearing re Hearing 
(Filed Under Seal) 

10/13/22 142 35,259–35,263 

346 Recorder’s Transcript of Hearing Re: Hearing  09/22/22 72 17,951–17,972 

359 Recorder’s Transcript of Hearing Status 
Check 

10/20/22 76 18,756–18,758 

162 Recorder’s Transcript of Jury Trial – Day 1 10/25/21 25 
26 

6127–6250 
6251–6279 

213 Recorder’s Transcript of Jury Trial – Day 10 11/10/21 36 
37 

8933–9000 
9001–9152 

217 Recorder’s Transcript of Jury Trial – Day 11 11/12/21 37 
38 

9185–9250 
9251–9416 

224 Recorder’s Transcript of Jury Trial – Day 12 11/15/21 39 
40 

9522–9750 
9751–9798 

228 Recorder’s Transcript of Jury Trial – Day 13 11/16/21 40 
41 

9820–10,000 
10,001–10,115 

237 Recorder’s Transcript of Jury Trial – Day 14 11/17/21 42 
43 

10,314–10,500 
10,501–10,617 

239 Recorder’s Transcript of Jury Trial – Day 15 11/18/21 43 
44 

10,624–10,750 
10,751–10,946 

244 Recorder’s Transcript of Jury Trial – Day 16 11/19/21 44 
45 

10,974–11,000 
11,001–11,241 

249 Recorder’s Transcript of Jury Trial – Day 17 11/22/21 46 
47 

11,273–11,500 
11.501–11,593 

253 Recorder’s Transcript of Jury Trial – Day 18 11/23/21 47 
48 

11,633–11,750 
11,751–11,907 

254 Recorder’s Transcript of Jury Trial – Day 19 11/24/21 48 11,908–11,956 

163 Recorder’s Transcript of Jury Trial – Day 2 10/26/21 26 6280–6485 

256 Recorder’s Transcript of Jury Trial – Day 20 11/29/21 48 
49 

12,000 
12,001–12,034 
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Tab Document Date Vol. Pages 

262 Recorder’s Transcript of Jury Trial – Day 21 12/06/21 49 12,078–,12,135 

266 Recorder’s Transcript of Jury Trial – Day 22 12/07/21 49 
50 

12,153–12,250 
12,251–12,293 

165 Recorder’s Transcript of Jury Trial – Day 3 10/27/21 27 
28 

6568–6750 
6751–6774 

166 Recorder’s Transcript of Jury Trial – Day 4 10/28/21 28 6775–6991 

196 Recorder’s Transcript of Jury Trial – Day 5 11/01/21 30 
31 

7404–7500 
7501–7605 

197 Recorder’s Transcript of Jury Trial – Day 6 11/02/21 31 
32 

7606–7750 
7751–7777 

201 Recorder’s Transcript of Jury Trial – Day 7 11/03/21 32 
33 

7875–8000 
8001–8091 

210 Recorder’s Transcript of Jury Trial – Day 8 11/08/21 34 
35 

8344–8500 
8501–8514 

212 Recorder’s Transcript of Jury Trial – Day 9 11/09/21 35 
36 

8724–8750 
8751–8932 

27 Recorder’s Transcript of Proceedings Re: 
Motions 

04/03/20 4 909–918 

76 Recorder’s Transcript of Proceedings Re: 
Motions  

01/21/21 15 3659–3692 

80 Recorder’s Transcript of Proceedings Re: 
Motions  

02/22/21 16 3757–3769 

81 Recorder’s Transcript of Proceedings Re: 
Motions 

02/25/21 16 3770–3823 

93 Recorder’s Transcript of Proceedings Re: 
Motions 

04/09/21 16 
17 

3987–4000 
4001–4058 

103 Recorder’s Transcript of Proceedings Re: 
Motions 

05/28/21 17 4166–4172 

43 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

07/09/20 7 1591–1605 
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Tab Document Date Vol. Pages 

45 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

07/23/20 7 1628–1643 

58 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

10/08/20 10 2363–2446 

59 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

10/22/20 10 2447–2481 

65 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

11/04/20 11 
12 

2745–2750 
2751–2774 

67 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

12/23/20 12 2786–2838 

68 Recorder’s Transcript of Proceedings Re: 
Motions (via Blue Jeans) 

12/30/20 12 2839–2859 

105 Recorder’s Transcript of Proceedings Re: 
Motions Hearing  

06/03/21 17 4185–4209 

106 Recorder’s Transcript of Proceedings Re: 
Motions Hearing 

06/04/21 17 4210–4223 

109 Recorder’s Transcript of Proceedings Re: 
Motions Hearing 

06/23/21 17 
18 

4240–4250 
4251–4280 

113 Recorder’s Transcript of Proceedings Re: 
Motions Hearing 

07/29/21 18 4341–4382 

123 Recorder’s Transcript of Proceedings Re: 
Motions Hearing 

09/02/21 19 4610–4633 

121 Recorder’s Transcript of Proceedings Re: 
Motions Hearing (Unsealed Portion Only) 

08/17/21 18 
19 

4498–4500 
4501–4527 

29 Recorder’s Transcript of Proceedings Re: 
Pending Motions 

05/14/20 4 949-972 

51 Recorder’s Transcript of Proceedings Re: 
Pending Motions  

09/09/20 8 1933–1997 

15 Rely in Support of Motion to Remand 06/28/19 2 276–308 

124 Reply Brief on “Motion for Order to Show 09/08/21 19 4634–4666 
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Tab Document Date Vol. Pages 

Cause Why Plaintiffs Should Not Be Hold in 
Contempt and Sanctioned for Violating 
Protective Order” 

19 Reply in Support of Amended Motion to 
Remand  

02/05/20 2 
3 

486–500 
501–518 

330 Reply in Support of Defendants’ Motion for 
Remittitur and to Alter or Amend the 
Judgment 

06/22/22 70 17,374–17,385 

57 Reply in Support of Defendants’ Motion to 
Compel Production of Clinical Documents for 
the At-Issue Claims and Defenses and to 
Compel Plaintiff to Supplement Their NRCP 
16.1 Initial Disclosures 

10/07/20 10 2337–2362 

331 Reply in Support of Defendants’ Renewed 
Motion for Judgment as a Matter of Law 

06/22/22 70 17,386–17,411 

332 Reply in Support of Motion for New Trial 06/22/22 70 17,412–17,469 

87 Reply in Support of Motion for 
Reconsideration of Order Denying 
Defendants’ Motion to Compel Plaintiffs 
Responses to Defendants’ First and Second 
Requests for Production 

03/16/21 16 3895–3909 

344 Reply in Support of Supplemental Attorney’s 
Fees Request 

08/22/22 72 17,935–17,940 

229 Reply in Support of Trial Brief Regarding 
Evidence and Argument Relating to Out-Of-
State Harms to Non-Parties 

11/16/21 41 10,116–10,152 

318 Reply on “Defendants’ Rule 62(b) Motion for 
Stay Pending Resolution of Post-Trial 
Motions” (on Order Shortening Time) 

04/07/22 68 16,832–16,836 

245 Response to Plaintiffs’ Trial Brief Regarding 
Punitive Damages for Unjust Enrichment 
Claim 

11/19/21 45 
46 

11,242–11,250 
11,251–11,254 
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Tab Document Date Vol. Pages 

230 Response to Plaintiffs’ Trial Brief Regarding 
Specific Price Term 

11/16/21 41 10,153–10,169 

424 Response to Sur-Reply Arguments in 
Plaintiffs’ Motion for Leave to File 
Supplemental Record in Opposition to 
Arguments Raised for the First Time in 
Defendants’ Reply in Support of Motion for 
Partial Summary Judgment (Filed Under 
Seal) 

10/21/21 109 26,931–26,952 

148 Second Amended Complaint 10/07/21 21 
22 

5246–5250 
5251–5264 

458 Second Supplemental Appendix of Exhibits 
to Motion to Seal Certain Confidential Trial 
Exhibits (Filed Under Seal) 

01/05/22 126 
127 

31,309–31,393 
31,394–31,500 

231 Special Verdict Form 11/16/21 41 10,169–10,197 

257 Special Verdict Form 11/29/21 49 12,035–12,046 

265 Special Verdict Form 12/07/21 49 12,150–12,152 

6 Summons – Health Plan of Nevada, Inc. 04/30/19 1 29–31 

9 Summons – Oxford Health Plans, Inc. 05/06/19 1 38–41 

8 Summons – Sierra Health and Life 
Insurance Company, Inc. 

04/30/19 1 35–37 

7 Summons – Sierra Health-Care Options, Inc. 04/30/19 1 32–34 

3 Summons - UMR, Inc. dba United Medical 
Resources 

04/25/19 1 20–22 

4 Summons – United Health Care Services Inc. 
dba UnitedHealthcare 

04/25/19 1 23–25 

5 Summons – United Healthcare Insurance 
Company 

04/25/19 1 26–28 

433 Supplement to Defendants’ Motion to Seal 
Certain Confidential Trial Exhibits (Filed 

12/08/21 110 
111 

27,383–27,393 
27,394–27,400 
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Tab Document Date Vol. Pages 

Under Seal) 

170 Supplement to Defendants’ Objection to 
Media Requests 

10/31/21 29 
 

7019–7039 
 

439 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 1 of 18 (Filed Under Seal) 

12/24/21 114 
 

28,189–28,290 

440 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 2 of 18 (Filed Under Seal) 

12/24/21 114 
115 

28,291–28,393 
28,394–28,484 

441 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 3 of 18 (Filed Under Seal) 

12/24/21 115 
116 

28,485–28,643 
28,644–28,742 

442 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 4 of 18 (Filed Under Seal) 

12/24/21 116 
117 

28,743–28,893 
28,894–28,938 

443 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 5 of 18 (Filed Under Seal) 

12/24/21 117 28,939–29,084 

444 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 6 of 18 (Filed Under Seal) 

12/24/21 117 
118 

29,085–29,143 
29,144–29,219 

445 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 7 of 18 (Filed Under Seal) 

12/24/21 118 29,220–29,384 

446 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 8 of 18 (Filed Under Seal) 

12/24/21 118 
119 

29,385–29,393 
29,394–29,527 

447 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 9 of 18 (Filed Under Seal) 

12/24/21 119 
120 

29,528–29,643 
29,644–29,727 

448 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 

12/24/21 120 
121 

29,728–29,893 
29,894–29,907 
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Tab Document Date Vol. Pages 

Exhibits – Volume 10 of 18 (Filed Under 
Seal) 

449 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 11 of 18 (Filed Under 
Seal) 

12/24/21 121 29,908–30,051 

450 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 12 of 18 (Filed Under 
Seal) 

12/24/21 121 
122 

30,052–30,143 
30,144–30,297 

451 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 13 of 18 (Filed Under 
Seal) 

12/24/21 122 
123 

30,298–30,393 
30,394–30,516 

452 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 14 of 18 (Filed Under 
Seal) 

12/24/21 123 
124 

30,517–30,643 
30,644–30,677 

453 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 15 of 18 (Filed Under 
Seal) 

12/24/21 124 30,678–30,835 

454 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 16 of 18 (Filed Under 
Seal) 

12/24/21 124 
125 

30,836–30,893 
30,894–30,952 

455 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 17 of 18 (Filed Under 
Seal) 

12/24/21 125 30,953–31,122 

456 Supplemental Appendix of Exhibits to 
Motion to Seal Certain Confidential Trial 
Exhibits – Volume 18 of 18 (Filed Under 

12/24/21 125 
126 

30,123–31,143 
31,144–31,258 
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Tab Document Date Vol. Pages 

Seal) 

466 Transcript of Proceedings re Hearing 
Regarding Unsealing Record (Filed Under 
Seal) 

10/05/22 129 31,923–31,943 

350 Transcript of Proceedings re Status Check 10/10/22 72 
73 

17,994–18,000 
18,001–18,004 

467 Transcript of Proceedings re Status Check 
(Filed Under Seal) 

10/06/22 129 31,944–31,953 

157 Transcript of Proceedings Re: Motions 10/19/21 22 
23 

5339–5500 
5501–5561 

160 Transcript of Proceedings Re: Motions 10/22/21 24 
25 

5908–6000 
6001–6115 

459 Transcript of Proceedings Re: Motions (Filed 
Under Seal) 

01/12/22 127 31,501–31,596 

460 Transcript of Proceedings Re: Motions (Filed 
Under Seal) 

01/20/22 127 
128 

31,597–31,643 
31,644–31,650 

461 Transcript of Proceedings Re: Motions (Filed 
Under Seal) 

01/27/22 128 31,651–31,661 

146 Transcript of Proceedings Re: Motions (Via 
Blue Jeans) 

10/06/21 21 5202–5234 

290 Transcript of Proceedings Re: Motions 
Hearing 

02/17/22 53 13,098–13,160 

319 Transcript of Proceedings Re: Motions 
Hearing  

04/07/22 68 16,837–16,855 

323 Transcript of Proceedings Re: Motions 
Hearing 

04/21/22 69 17,102–17,113 

336 Transcript of Proceedings Re: Motions 
Hearing  

06/29/22 71 17,610–17,681 

463 Transcript of Proceedings Re: Motions 
Hearing (Filed Under Seal) 

02/10/22 128 31,673–31,793 
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Tab Document Date Vol. Pages 

464 Transcript of Proceedings Re: Motions 
Hearing (Filed Under Seal) 

02/16/22 128 31,794–31,887 

38 Transcript of Proceedings, All Pending 
Motions  

06/05/20 6 1350–1384 

39 Transcript of Proceedings, All Pending 
Motions 

06/09/20 6 1385–1471 

46 Transcript of Proceedings, Plaintiff’s Motion 
to Compel Defendants’ Production of 
Unredacted MultiPlan, Inc. Agreement 

07/29/20 7 1644–1663 

482 Transcript of Status Check (Filed Under 
Seal) 

10/10/22 142 35,248–35,258 

492 Transcript Re: Proposed Jury Instructions 11/21/21 146 36,086–36,250 

425 Trial Brief Regarding Evidence and 
Argument Relating to Out-of-State Harms to 
Non-Parties (Filed Under Seal) 

10/31/21 109 26,953–26,964 

232 Trial Brief Regarding Jury Instructions on 
Formation of an Implied-In-Fact Contract 

11/16/21 41 10,198–10,231 

233 Trial Brief Regarding Jury Instructions on 
Unjust Enrichment  

11/16/21 41 10,232–10,248 

484 Trial Exhibit D5499 (Filed Under Seal)  142 
143 

35,264–35,393 
35,394–35,445 

362 Trial Exhibit D5502  76 
77 

18,856–19,000 
19,001–19,143 

485 Trial Exhibit D5506 (Filed Under Seal)  143 35,446 

372 United’s Motion to Compel Plaintiffs’ 
Production of Documents About Which 
Plaintiffs’ Witnesses Testified on Order 
Shortening Time (Filed Under Seal) 

06/24/21 82 20,266–20,290 

112 United’s Reply in Support of Motion to 
Compel Plaintiffs’ Production of Documents 
About Which Plaintiffs’ Witnesses Testified 

07/12/21 18 4326–4340 



96 

Tab Document Date Vol. Pages 

on Order Shortening Time 

258 Verdict(s) Submitted to Jury but Returned 
Unsigned 

11/29/21 49 12,047–12,048 
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Q So that would be a fallback service available if the provider in 

question wasn't already in the wrap network? 

A Yeah.  Think about a waterfall.  If they're not here, if they're 

not here, you go here. 

Q Now, does UnitedHealthcare pay a fee to access this wrap 

network? 

A Yes, we do. 

Q And does United pay a fee to -- for the prospective 

negotiation services that MultiPlan provides? 

A Yes, we do. 

Q When did UnitedHealthcare first start offering the shared 

savings program? 

A I believe back in 2003. 

Q So almost 20 years ago. 

A Almost 20 years ago. 

Q Is the shared savings program still in use today? 

A Yes, clients still ask for that periodically. 

Q Has the shared savings program been in use continually 

from back then, 2003 up to the present? 

A Yes, it has. 

Q Now, if you look down, it says -- let's see the phrase.   

MR. BLALACK:  Third bullet, Shane. 

BY MR. BLALACK:   

Q Where it says, "SSP is a contracted rate.  Providers agree to 

write off the discount.  No balance billing to the members."  Do you see 
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that? 

A I do. 

Q What's that describing? 

A Basically it's what we talked about before.  The provider in 

that third party network has a contract rate.  They agree to accept that 

rate.  They agree not to pursue the member.  Obviously they can still 

pursue it for the coinsurance. 

Q Is the shared savings program available both to fully insured 

clients and to self-funded clients? 

A The shared savings program is available, but we have moved 

off of that for fully insured. 

Q Okay.  Typically across your book of business, which of the 

two types of products clients most frequently use? 

A More frequent on the self-funded side that on the fully 

insured side. 

Q And can shared savings -- remember I asked you earlier 

about whether the ENRP program applied to emergency services? 

A Yes. 

Q Does the shared savings program apply to out of network 

emergency room services like those at issue in this case? 

A It could. 

Q And you mentioned that -- earlier, that there was balancing 

billing protection in the shared savings program? 

A Yes. 

Q Now, down at the bottom right, you'll see a bullet that reads, 
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"SSP, SSPE for ASO clients charges a percentage of savings 

administration."  Do you see that? 

A I do. 

Q What does that mean? 

A So for the wrap network and the wrap network enhanced, as 

we've discussed before, there is a fee that clients agree to pay. 

Q And is that fee percentage the same for every single 

UnitedHealthcare client that chooses shared savings? 

A No.  It varies across the board. 

Q What caused it -- what would cause it to vary? 

A Well, clients negotiate.  So we can't just roll a client or 

migrate a client in.  We -- they have to -- they sit across the table, or they 

talk with the sales organization, and they'll negotiate the fee.   

Q Could you explain to the jury, how is that shared savings fee 

typically calculated? 

A So in the -- back in 2003, it started at a very simple, and it's 

still today, simple math, billed charges to allowed.  So the more the 

provider bills, the higher the billed charges.  But it's the delta -- I'm sorry.  

It's the difference between the billed and the allowed amount. 

MR. BLALACK:  Okay.  Let me -- let me try to see if I 

understand what you're referring to.   

Shane, could you -- or Ms. White, could we toggle to the 

LLC?   

BY MR. BLALACK:   

Q So let me see if I can do this.  So Mr. Haben, if the billed 
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charge equals $300, and the allowed amount under the benefit plan 

equals $300.  In that setting, using that assumption, would there be a 

shared savings fee that United could earn under the shared savings 

program? 

A No. 

Q Why is that? 

A Because the allowed amount equals the billed charge 

amount and there's no savings. 

Q Now, let's do a different example.  Let's assume the billed 

charge equals $500, and the allowed amount under the benefit plan is 

still 300.  Under this scenario, could United, if the claim in question was 

resolved using the shared savings program earn a shared savings fee? 

A Yes. 

Q Okay.  Walk the jury through how you would calculate the 

shared savings fee, the first step, and then we'll take it step by step. 

A So first of all, you've got to calculate the savings.  So that 

would be the difference from the billed to the allowed, which is $200. 

Q All right.  Even I could do that.  Now, what would you do 

next? 

A So then you would take the fee.  So let's just say it's 30 

percent.   

Q Okay. 

A And you do 30 percent times the 200, and I believe the math 

is $60. 

Q And again, I think that's correct, amazingly.  All right.  So 
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does that calculate how it would work? 

A Yes.  At a very simple level, yes. 

Q All right.  Now, let's use a different example.  Let's say the 

billed charge is 1,000, and the allowed amount under the benefit plan is 

still 300.  Under -- if that claim was adjudicated using the shared savings 

program, would United be able to earn an administrative fee for that 

client? 

A Yes. 

Q Would you go through the same exercise we went through in 

example 2? 

A Yes.  So the savings is $700. 

Q And that would be multiplied by the fee? 

A Yep, 30 percent.  So I believe the math is 210. 

Q Now, do you remember being questioned by Mr. Zavitsanos 

about a shared savings calculation in one of UnitedHealthcare's 

documents where the amount of the shared savings fee was greater than 

the amount of the allowed payment under the shared savings program? 

A Yes, I do. 

Q Let me show you another example.  Let's assume this time 

that the billed charge equals $1,500 -- 

A Can --  

Q -- and the allowed amount again --  

A Can you move that up, please? 

Q Sorry. 

A Thank you. 
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Q I must have done something here.  The allowed amount 

under the benefit plan is still 300.  So I assume, based on your prior 

testimony, in that example, UnitedHealthcare could earn a shared 

savings fee? 

A Yes.  That would -- the difference would be 1,200. 

Q Which would be multiplied by --  

A 30 percent. 

Q -- by 30 percent, which would produce a shared savings fee 

of 400? 

A Check my math on that.  360. 

Q 360.  My bad.  This is why you're here. 

A Thank you for using round numbers. 

Q So this would be an example where the shared savings fee 

would be higher than the allowed amount? 

A That's correct. 

Q Even though in all four examples, the allowed amount does 

not change, correct? 

A Yes.  What changes is the billed charges is going up. 

Q Thank you for that, sir. 

A Yep. 

MR. BLALACK:  Ms. White, could we toggle back? 

BY MR. BLALACK:   

Q Now, sir, are the -- under the shared savings fees, is the 

percentage based on savings the only variable being calculated in the 

fees or are there any other terms that sometimes clients use for 
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calculating shared savings fees? 

A For the wrap network and fee negotiation, it's typically a 

percent of savings. 

Q Do clients ever ask for and receive fee caps? 

A Yes, they do. 

Q What is a fee cap? 

A The fee cap has been asked for now is out with clients and 

used frequently.  Usually, there's a cap on the amount that would be 

charged for that specific claim as a fee from the client to United. 

Q Okay.  Now, when a client pays an administrative shared 

savings fee to UnitedHealthcare, what is it paying for? 

A So it's an extremely complicated process.  If you've got to 

think about this is that the claims come -- you're -- no matter what, par 

and non-par claims come in to United.  United will -- has established 

logic to take those non-par claims and electronically put them into a file, 

safely save them, save -- send them over to the vendor, so in a secured 

environment.  MultiPlan does what they do.  They send the claim back.  

We have to do adjudication logic inside of that to determine that claim.  

So there's a lot of infrastructure, a lot of capital costs, a lot of full-time 

equivalent -- so employees that we employ, both my group and others, 

to be able to administer that. 

Q Okay.  Now, can you give the jury just a ballpark sense of 

how many claims UnitedHealthcare would receive and adjudicate on a 

given day? 

A Millions. 
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Q Millions a day? 

A Millions a day. 

Q Now, let's talk about the next program. 

MR. BLALACK:  And Shane, can we bring up page 17 of the 

Plaintiffs' Exhibit 134, please? 

BY MR. BLALACK:   

Q And sir, this --  

A I'm sorry, what page? 

Q Page 17. 

A Thank you.  

Q And I think you referred to this earlier as the outlier cost 

management program.  Do you see that? 

A I do. 

Q And this is also referred to as SSPE, correct? 

A Correct. 

Q And what's that acronym stand for? 

A SSPE is shared savings program enhanced. 

Q And in response to questions from Mr. Zavitsanos, I thought 

you explained, but tell me if I'm wrong.  Okay?  The primary difference 

between the shared savings program and the shared savings program 

enhanced is that outlier cost management is added to the shared savings 

program? 

A That's correct. 

Q Okay.  Now, if you look in -- let's see where it is.  Okay.  

Under that blue box, the first bullet, it will say -- it says, "The application 
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of a repriced allowable determined by our measure, MultiPlan, using 

their proprietary methodology, Data iSight."  Do you see that? 

A Yes, I do. 

Q What does that describe? 

A So that describes, as I kind of talked about earlier, Data iSight 

is the repricing engine, the tool, that accepts the claims in, will determine 

reimbursement amount, and send it back. 

Q Okay.  Now, if you go down to the next bullet, it says, 

"Applies to claims paid at in-benefit level that have not achieved a 

discount or reduction through any other OON program."  Do you see 

that? 

A I do. 

Q So that -- that acronym, I -- capital INN (phonetic), what is 

that again? 

A So again, as we -- if you go back to that one page, he had the 

left-hand side, the right-hand side, no choice in-network highest benefit 

level, choice, lowest benefit level.  We are talking about those that are 

the no-choice claims. 

Q So when this slide was prepared, was outlier cost 

management only available on the in-network benefit level? 

A I believe so. 

Q And when it refers to "did not achieve a discount or reduction 

through any other out-of-network program", what does that mean? 

A So again, think about the waterfall.  Now, this is another 

program at the -- at the end of the waterfall.  Obviously, if it's a 
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nonparticipating provider, there's no wrap agreement with MultiPlan.  

MultiPlan or the vendor then try to negotiate.  The provider didn't -- they 

didn't come to a resolution on that amount.  Then outlier cost 

management now is in place to be able to apply what we feel is a fair 

and reasonable amount. 

Q Okay.  Now, because this is a program that only applies at 

the in-network benefit level, does outlier cost management apply to out-

of-network emergency room claims? 

A Yes, it does. 

Q Okay.  Now, how does Data iSight, and I am just focusing on 

-- well, let me back up.  Does Data iSight apply to all out-of-network 

services or just out-of-network ER services? 

A All out of -- all services, not just ER. 

Q So this proprietary methodology that Mr. Zavitsanos 

described to you is not limited to adjudicating an out-of-network 

emergency room claim? 

A No, it's not. 

Q Is the methodology that UnitedHealthcare and Data iSight 

use to adjudicate an out-of-network emergency room claim at all 

different as compared to a non-emergency room out of network? 

A Methodology is not any different. 

Q So the Data iSight methodology that is used for a service is 

the same whether it's out of network or it's in-network -- I mean, whether 

it's ER or non-ER? 

MR. ZAVITSANOS:  Excuse me, Your Honor.  Foundation, 
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speculation, and calling for a lay legal opinion. 

THE COURT:  Overruled. 

BY MR. BLALACK:   

Q Now, have you ever heard of something, sir, called the ER 

override? 

A Yes, I have. 

Q What is the ER override? 

A So there's the Affordable Care Act out, that's out there in -- in 

the federal government that applies to emergency room services, so ER.  

And in that, you have criteria you need to meet.  So if you think about 

kind of the waterfall --  

Q And let me interrupt you, sir.  I'm not going to have you go 

through all three of the criteria.  What I really just want to understand 

and explain to the jury is how does the ER override, however that's 

determined, apply or not apply to a claim that's being priced using the 

Data iSight --  

A Sure. 

Q -- methodology?  Do you understand --  

A Okay.   

Q -- what I'm saying? 

A Yeah, I understand what you're saying.  Basically, it's a floor.  

Right?  It's to ensure we're compliant with the Affordable Care Act. 

Q So let's kind of walk through an example.  Well, let me back 

up.  Yesterday, you talked about a number of different percentages of 

Medicare, benchmarking, and overrides.  Do you remember being 
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questioned about that --  

A Yes. 

Q -- by Mr. Zavitsanos?  Do you recall what the ER override was 

when it was instituted? 

A When it first started, I believe it was 350 percent of Medicare. 

Q Okay.  And then you, I think, were questioned by Mr. 

Zavitsanos and he indicated it went down at some point? 

A Yes.  It went down to 250 percent of Medicare. 

Q Okay.  So the ER override started at 350 percent of Medicare 

and then it was reduced to 250 percent of Medicare? 

A Yes, it was. 

Q When was it reduced? 

A I don't remember the exact date. 

Q Okay.  Now, let's hypothetically go through an example of a 

claim that is sent to MultiPlan.  An ER claim sent to MultiPlan, and it's 

going to be adjudicated by MultiPlan.  How would MultiPlan's 

methodology and pricing recommendation interplay with the ER 

override? 

A So if a claim goes to Multi --  

MR. ZAVITSANOS:  Objection, Your Honor.  Again, 

speculation and foundation. 

THE COURT:  Overruled. 

MR. ZAVITSANOS:  Okay. 

THE WITNESS:  So the claim goes to MultiPlan.  MultiPlan, 

the claim will go in -- if it's OCM, will go into Data iSight.  Data iSight will 
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calculate an amount that they feel is the reasonable reimbursement rate.  

We tell MultiPlan if that amount is not greater than the floor, which at -- 

in the beginning was 350 percent of Medicare, now it changed to 250 

percent of Medicare, then price that claim -- because then they do the 

pricing and apply that to their Data iSight tool, so we don't have to do it, 

and then they send that claim back to us.  So that claim, if Data iSight is 

lower than the floor that we give, that claims gets -- comes back at 250 

percent of Medicare or 300. 

Q And if it's -- converse is the case, if the Data iSight price is 

higher than the floor, what happens? 

A So the claim goes to Multi -- sorry, I've got to just start in my 

head of the process.  The claim goes to MultiPlan.  Eventually, if it gets to 

Data iSight, if that's what the client has in their benefits, Data iSight 

prices the claim.  Let's say that claim is greater than the floor, then we 

will pay the Data iSight amount --  

Q Okay. 

A -- because that's reasonable. 

Q I want to show you, sir, a slide that we showed the jury in 

opening, and walk through this to make sure they understand how this 

ER override works.   

MR. BLALACK:  So Shane, can you bring up slide 67, please? 

BY MR. BLALACK:   

Q Okay.  So sir, I'm going to lay this out and then have you kind 

of walk the jury through the mechanics of how the ER override works.  

So we start with an emergency room visit.  And that results in -- I'm just 
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going to quickly just walk the jury through a hypothetical here.  So we 

have an emergency room visit.  What happens now? 

A So the claims goes from United electronically out to 

MultiPlan.  MultiPlan will see that, they will apply Data iSight.  They'll go 

through, they'll do a compare and say the ER override says you -- the 

floor, so to speak, is 350.  You look at Data iSight, MultiPlan, their Data 

iSight's lower, so the claim then will get repriced by MultiPlan, which is 

at 350, because that's the greater, and they will send that back to United.  

United will then take an administer that claim and pay 350. 

Q Let's do now same scenario, except with a Data -- a service 

that has a Data iSight rate above [indiscernible].  So now we have an 

emergency room visit. 

A Same thing.  Claim comes in, goes out the Data iSight 

electronically from United.  Data iSight calculates it based under 

methodology, says you should pay this recommended reasonable 

amount is 400.  They look at the ER override rule that's there in place.  

The ER override, just the 150.  So United will -- or, I'm sorry, MultiPlan 

then will reprice the claim at 400 because that's the greater of the two, 

and then they will send that claim back to United and United will pay that 

claim at 400. 

Q Okay.  Thank you, sir.  Sir, to your knowledge, were the ER 

overrides that were used from United Healthcare to Data iSight during 

the period at issue in this case, that same 350 percent or 250 percent, 

regardless of who the ER provider was? 

A That's correct. 
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MR. ZAVITSANOS:  Foundation, Your Honor. 

THE COURT:  Overruled. 

BY MR. BLALACK:   

Q And was the ER override the same during the period at issue, 

regardless of what the ER service was? 

A Yes. 

Q Now, typically, sir, what kind of a clients utilize medical cost 

spent? 

A Clients that wanted to address medical cost spent, typically 

self-funded employer groups or the clients. 

MR. BLALACK:  And I wanted to ask you if you could bring up 

that page again, Shane, page 7.   

BY MR. BLALACK:   

Q If you look at in the left-hand corner of the box, it says 

member is balance bill.  Do you see that? 

A I do. 

Q Could you explain what that is -- means to the jury? 

A So with outlier cost management, the provider has not 

agreed upon a rate.  It's a reasonable reimbursement rate, but there are 

situations where the member may be balanced billed by the provider.  If 

that is the case, then the vender will engage with the provider to try to 

settle it. 

Q And is that a negotiation service -- would that be called a 

negotiation service? 

A Yes, it is. 
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Q Would that be called a prospective, or retrospective? 

A I would call it a retrospective, so after the initial payment's 

been made. 

Q And if that negotiation is successful, is -- does the out-of-

network provider agree to accept payment in full? 

A Yes.  We only allow for written agreement, so it can't be a 

verbal, so if the payment -- I'm sorry, if the reimbursement amount is 

agreed to between the vender and the provider, there's a written 

agreement in MultiPlan since the claim back repriced. 

Q Okay.  And based on your time period administering that by 

outlier cost management program, do you have any understanding 

about the three which the rates paid using the outlier cost management 

program have been accepted by provider? 

A Accepted; very rarely rejected. 

Q Now, are there client fees for the outlier cost management 

program or the shared savings program enhanced? 

A Yes, there is a fee for that program. 

Q And are the fees calculated in any way similar, or different 

from the standard shared savings fees you described to the jury already? 

A It's the same methodology and the same fee. 

Q Sir, when did UnitedHealthcare first start utilizing outlier cost 

management? 

A I believe it was in 2016 or so. 

Q Okay.  And was it used continually during the period at issue 

in this case, meaning up through January of 2020? 
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A I guess it was. 

Q To your knowledge, is it used today? 

A I believe so. 

Q All right.  Let's move onto another program which the jury 

heard a lot about.  It's called the position reasonable and customary, or 

position R&C program.  And if you can go to page 14, please, of this 

document.  Now, sir, there's two things described here, physician and 

facility, R&C; are those the same program or are they different? 

A No, they are different. 

Q Okay.  Now, because this case -- I think all parties agreed is 

limited to physician services, I'm just going to focus on one.  Physician, 

reasonable and customary, R& C, okay? 

A Understood. 

Q All right.  Now, this was a program you were questioned 

about last week by Mr. Zavitsanos, correct? 

A Yes. 

Q You see at the bottom left-hand box, it says professional 

physician R&C? 

A Yes, I do. 

Q Okay.  Could you describe what that -- or explain to the jury 

what that is describing? 

A So these are the -- I'm sorry, I've got to make sure I'm 

looking at the right box.  Physician -- 

Q Let's start with professional/physician R&C. 

A Yeah.  So this is where United purchases the claims charge 
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database from FAIR Health. 

Q And does UnitedHealthcare rely on FAIR Health data for any 

other out-of-network program it offers? 

A No. 

Q When did UnitedHealthcare first introduce the physician R&C 

program? 

A I don't remember, but I believe it was early 2000s. 

Q Does UnitedHealthcare still to this day offer clients the 

physician R&C program? 

A It is still available. 

Q And so are there any clients that still choose the physician 

R&C program today? 

A I would believe there's still clients. 

Q Would you characterize this program as a popular program 

among your clients? 

A A what? 

Q Popular? 

A It is losing popularity. 

MR. ZAVITSANOS:  Your Honor, objection.  Foundation.  

Covering the issue we talked about earlier. 

THE COURT:  Sustained.  The objection is sustained. 

MR. BLALACK:  Thank you, Your Honor. 

MR. ZAVITSANOS:  Move to strike, Your Honor. 

THE COURT:  The Court will disregard the last question and 

answer.  Well, the jury will disregard the last question and answer. 
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BY MR. BLALACK:   

Q Sir, let me ask you this, do you see the column to the right -- 

if you could pull that down -- where it says applies to non-party claims 

paid at ONN benefit level that did not achieve a discount under shared 

savings?  Do you see that? 

A I do. 

Q That ONN benefit level, could you again remind the jury what 

that is? 

A So again, my arm's going to get tired, but left-hand side is 

the in-network benefit level, no choice.  Out-of-network benefit level is 

when you have a choice.  You've made a decision to go out-of-network. 

Q So for purposes of our case we're having a discussion about 

here, which is out-of-network emergency room client, does the 

physician, R&C program, ever apply to an out-of-network emergency 

room client? 

A No, it did not. 

Q So all of the questioning that we had with you and Mr. 

Zavitsanos over the last week relating to the physician R&C program 

involved a claim that does not apply to out-of-network emergency room 

services, correct? 

A That is correct. 

Q Now, the slide says the physician R&C prices claim using 

FAIR Health bill charges database that's down in that blue box. 

A I see that. 

Q And how does that actually work?  How does it price claim 
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based on the FAIR Health benchmark database? 

A So we buy subscription from FAIR Health, much like our 

competitors; they give us the charge database file, and then that's loaded 

into our system for administration. 

Q And you say a charged database, and that's what it says 

down at the bottom, FAIR Health that is charged base.  What are you 

trying -- what is the company you maintain that sets FAIR that is charged 

base? 

A It's what the provider sets as their bill charges. 

Q So going back to the Data iSight methodology and program 

you use for outlier cost management, is that also a charge base data 

source? 

A It is not. 

Q What is it based on? 

A It's based on, as MultiPlan is presented to us, kind of a cost 

plus database based on geographic location.  So they'll look at the cost, 

like in a certain market, maybe costs are more expensive than many -- 

Q Does it use charges? 

A No, it does not. 

Q Does it rely on claims -- paid claims as opposed to charges? 

A It looks -- paid claims is one of the components, yes. 

Q Okay.  So is that the difference between the FAIR Health data 

source and the Data iSight database? 

A Yes. 

MR. ZAVITSANOS:  Objection, Your Honor.  Again, 
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foundation.  I think he --  

THE COURT:  Can you lay some more foundation for that? 

BY MR. BLALACK:   

Q Are you familiar, sir, based on operating these two programs 

with the data sources of the two vendors that you utilized for these two 

programs? 

A Yes, I am. 

Q How did you become familiar with it? 

A I do -- I have a contract with both. 

Q And have you received briefing from both on what the data 

sources they use for the program? 

A Yes, I do. 

Q Are they presented to you on that? 

A Yes, they do, and I talk -- I have talked to them during -- 

Q Is that something about what you have personal knowledge? 

A Yes. 

MR. BLALACK:  Your Honor, I think I've laid sufficient 

foundation. 

MR. ZAVITSANOS:  Your Honor, permission to voir dire on 

how Data iSight works, which I think is what the question is. 

MR. BLALACK:  Your Honor, he just spent a week voir diring. 

THE COURT:  I'm going to overrule that.  You can address it 

on your redirect. 

BY MR. BLALACK:   

Q So, sir, do you know if the physician R&C program -- well, 
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strike that.  Let me back up.  Have you heard -- I think you saw reference 

to some of the documents you were shown by Mr. Zavitsanos to a 

percentile benchmark associated with FAIR Health? 

A Yes, I am. 

Q And do you recall what percentile he was directing you to in 

this question? 

A I believe the 80th. 

Q Okay.  Is the -- and first of all, so the jury understands, there's 

probably some folks on there who know this all too well, but do you 

know what the difference is between a percentile and a percentage? 

A So percentage, and don't get confused because I continue to 

work on it, but percentage is much like we were doing before, like you 

take a ten percent off of 1,000 it's 100 hours, right.  Percentiles, think 

about it as kind of tranches, right.  You know, if you're in the -- you 

remember like SAT scores; I've got kids in college, if you're in that 80th 

percentile, right, you're in the top ten.  That's the way to think about it. 

Q Is another way of saying if you're in the 80th percentile, 

you're -- whatever your datapoint is, is at or less than 80 percent of the 

other datapoints in the [indiscernible]? 

A If you're in the 80th percentile, you're charging more than the 

ones below you. 

Q Now, does FAIR Health's -- excuse me, does physician R&C 

always apply in that program, always apply the same FAIR Health 

benchmark when it is used to price out, out-of-network funding? 

A The same percentile? 
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Q In other words, when this program applies always only using 

the 80 percentile?  Or are there sometimes other percentiles? 

A No, the clients will go up or down.  Mostly, they'll go up to 

80th to 75th or -- 

MR. ZAVITSANOS:  Objection, Your Honor.  Foundation.  The 

same issue we covered before. 

THE COURT:  Objection sustained on the foundation issue. 

BY MR. BLALACK:   

Q Mr. Haben, are you familiar with which options are available 

for clients in terms of the percentiles within the physician R&C program 

based on your running the program? 

A I am. 

Q And are you familiar with which percentiles United 

Healthcare's clients, who choose the physician in the reasonable and 

customary program? 

MR. ZAVITSANOS:  Same objection, Your Honor.  I -- it's the 

foundation, and it's the issue we discussed outside the presence of the 

jury. 

THE COURT:  Overruled. 

BY MR. BLALACK:   

Q You are familiar, sir? 

A Yes, I am. 

Q Okay.  So just to restate my question to your personal 

knowledge, to give the jury a sense of which percentiles clients might 

choose in your implementation of the reasonable and customary 
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physician charges? 

A Clients could choose any percentile that they would like.  

They have chosen 80th.  They have moved down to 50th. 

Q Now, it says in that blue box under physician R&C, it says no 

client fee.  Do you see that? 

A I do. 

Q Okay.  Is that what I -- it appears to be?  There's no 

administrative fee charged by United Healthcare? 

A Yes.  Clients are not charged for this service. 

Q Sir, I'd like to show you -- and I think we can -- 

MR. BLALACK:  I'll show this exhibit, Your Honor, then I think 

we can break after this.   

BY MR. BLALACK:   

Q But I'd like to show a document previously submitted as 

Plaintiff's Exhibit 363. 

MR. ZAVITSANOS:  I'm sorry, did you say 363? 

MR. BLALACK:  363 is what I have. 

MR. ZAVITSANOS:  Okay. 

MR. BLALACK:  And I believe that's in, as opposed to 

conditional, but -- 

BY MR. BLALACK:   

Q All right.  It should be in the binder in front of you, Plaintiffs' 

Exhibit 363. 

A Okay. 

MR. ZAVITSANOS:  Hey, Lee, that's in. 
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MR. BLALACK:  That's admitted? 

MR. ZAVITSANOS:  Yeah. 

BY MR. BLALACK:   

Q All right.  Sir, while you're finding that, I'll just orient the jury.  

This is a website from UnitedHealthcare that was presented to you the 

other day by Mr. Zavitsanos.  Do you recall that? 

A I do. 

Q All right.  And I want to just go back through this website to 

show the jury some passages that Mr. Zavitsanos did not show them, to 

make sure they have a full picture of what it is.  So we'll start with the 

very first paragraph.  And, sir, you'll see a -- you see where it says 

certain healthcare benefit plans? 

A I do. 

Q So I'll just read this out loud and then I'll ask you a few 

questions.  It says, "certain healthcare benefit plans administered or 

assured by affiliates of United Health Group, Incorporated, provide out-

of-network medical and searchable benefits for members.  With the out-

of-network benefits, members may be entitled to pay for covered 

services if they use doctors and other healthcare professionals outside of 

the United Health network.  It says the member or healthcare 

professional, depending on whether or not the member has assigned in 

their claim.  They send the claim for professional services to be paid by 

United Health Group affiliate."  Do you see that? 

A I do. 

Q Does that kind of generally describe the kind of claims 
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administration process that you've described for different out-of-network 

claims in this case? 

A Yes, it does. 

Q Okay.  Now, below that, it says, quote, "United Health Group 

Affiliate will pay based on the terms of the member's healthcare benefit 

plan, that in many cases, provides for a payment for a balance that are 

the lower of either," and then it has two bullet points.  Do you see that?  

A I do. 

Q Those two bullet points, they were the providers' actual 

charge billed to the member, or -- and then it has a number of phrases, 

the reasonable and customary amount, usual, customary, and 

reasonable amount, prevailing rate.  And it says, "For other similar terms 

and based dependent on what other healthcare professionals in the 

geographic area charge for their services."  Do you see that, sir? 

A I do. 

Q So when the -- when the sentence says that payment will be 

"based on the terms of the member's health plan", what does that mean? 

A So the out-of-network program that applies is defined in the 

member's benefit plan.  

Q And how is that relevant to your role in the out-of-network 

program's group, determining how to price a claim? 

A It dictates how -- what program we would apply. 

Q Now, then it says -- when it's referring to those phrases 

there, the reasonable and customary, usual, customary, and reasonable, 

are those terms that would actually be found in the health benefit plan 
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itself? 

A I believe so. 

Q So this website, is it discussing circumstances a health plan 

would actually have one of these terms in the benefit plan? 

A Yes. 

Q Now, under the next heading it reads, "What do these terms 

mean?"  It says, "The terms, the reasonable and customary amount, the 

usual, customary, and reasonable amount, and the prevailing rate are 

among the standards that various healthcare benefit plans may use to 

pay out-of-network benefits."  Do you see that? 

A I do. 

Q When it says, "Among the standards that various healthcare 

benefit plans may use", what does that mean? 

A There could be other standards in the benefit plan. 

Q So when it says that healthcare benefit plans may use these 

standards -- may, does that mean that the standards are not always used 

in United Healthcare's benefit plan? 

A That's correct. 

Q In fact, if you look at the next paragraph under -- see where it 

says these? 

A Yes, I do. 

Q So read along with me, sir.  It says, "These standards do not 

apply to plans where reimbursement is determined using Medicare 

rates."  Do you see that? 

A I do. 
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Q Would the ER override be an example of a reimbursement 

that might be based on the Medicare rate? 

A Yes, it could be. 

Q And could ENRP be a program that could base 

reimbursement on the Medicare? 

A It could be.  Yes. 

Q So would the standards, reasonable and customary amount 

or usual, customary, and reasonable amount apply to any health benefit 

plan that ties out-of-network benefits to a Medicare rate? 

MR. ZAVITSANOS:  Calling for a legal conclusion, Your 

Honor.  It invades the providence of the jury.  

MR. BLALACK:  Your Honor, if could respond? 

THE COURT:  You may.  

MR. BLALACK:  I'm not asking him what the law says.  I'm 

asking him as a matter of the practice of the company, what programs 

apply to what benefits.  

THE COURT:  You may clarify your question. 

MR. BLALACK:  Thank you, Your Honor. 

BY MR. BLALACK:   

Q So I -- so I want to be clear.  I'm not asking you to render a 

legal opinion.  You're not a lawyer. 

A I understand. 

Q That's the job of the jury and the judge. 

A Understood.  

Q I'm asking just in terms of how you sat up your program.  
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You understand the question I'm asking? 

A I do understand. 

Q So my question is just with respect to how the programs are 

created relative to the benefit plan language.  With the standards 

reasonable and customary amount or usual, customary, and reasonable 

amount, apply to any health benefit plan that ties out-of-network benefits 

to a Medicare rating? 

A No.  

MR. ZAVITSANOS:  Excuse me, Your Honor.  That's the same 

question.  Invades the province of the jury.  That -- that is the ultimate 

issue I believe here in this case.  

MR. BLALACK:  It's not, Your Honor.  I'm not asking him to 

decide what the State of Nevada requires for reimbursement.  He's 

already established, and I will agree, that the Plaintiffs in this case are 

not part of this agreement.  The question is what is the way the program 

is set up and runs?  I'm going to show this witness and the jury benefit 

language that's tied to Medicare rates and establish that this standard 

doesn't apply.  That's all I'm really -- 

THE COURT:  Reask again but clarify.   

MR. BLALACK:  Okay. 

BY MR. BLALACK:   

Q I want to be clear.  I am not asking in any way, shape, or form 

for any legal views, do you understand?  

A Crystal clear. 

Q I'm only asking how your programs apply standards that are 
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described in this exhibit, Plaintiffs' Exhibit 363, to benefit plans that don't 

have the reasonable and customary language, but base reimbursed tied 

to a Medicare rating.  Do you understand the question I'm asking? 

A I understand that. 

Q My question is, would these standards apply to those kind of 

benefits? 

A No, they would not. 

Q Now, in that same paragraph it also says, "Also, member's 

healthcare benefit plan may define these standards differently, or 

contain additional standards."  And it is the language of the member's 

healthcare benefit plan, or the plan's interpretation of such language that 

is controlled."  Do you see that? 

A I do see that. 

Q When it says, "A member's healthcare benefit plan may 

define these standards differently, what does that statement mean? 

A That means that we would need to refer to the benefit plan 

for the determination on the allowed amount. 

Q Okay.  Now, if you'd look down underneath there, there's a 

header that reads, "How does this affect members?"  Do you see that? 

A I see that. 

Q I'm going to read that first sentence, and it's going to carry 

over to the next page.  It says, "If a healthcare benefit plan requires 

payment using the term reasonable and customary, or some of the 

language mentioned above with respect to medical or surgical 

procedures that have been billed by healthcare professionals or 
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healthcare professional group practices, then affiliates of United Health 

Group, most commonly referred to as schedule of charges completed by 

FAIR Health team to determine the amount of the payment."  Do you see 

that? 

A I do see that. 

Q Does this mean that UnitedHealthcare would use the FAIR 

Health database if the healthcare benefit plan views it as a reasonable 

and customary or similar grade? 

A Yes, it does. 

Q What if the health plan -- health benefit plan does not use 

one of those phrases or standards to define out-of-network 

reimbursement? 

A Then we will not refer to the FAIR Health handbooks. 

Q In fact, if you go page -- I guess it's 5.  I think it's 5.  You'll 

see, "I haven't agreed to important exclusions at the top.  Bubble that 

whole thing out for me. 

Q All right.  Let me read this to the jury.  "The UnitedHealth 

Group affiliates will not use the FAIR Health benchmarking databases to 

determine out-of-network benefits for professional services is a 

member's healthcare benefits plan does not require payment under 

standards such as, "a reasonable and customary amount, the prevailing 

rate, or similar terms.  For example, if a member's plan provides for 

payment based upon Medicare rates, UnitedHealth Group affiliates will 

not use the FAIR Health benchmarking databases as a resource for 

determining the payment amounts."  Do you see that, sir? 
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A I do. 

Q What's that paragraph mean? 

A It basically means  that if the benefit plan does not have their 

FAIR Health -- I'm sorry, reasonable and customary, usual and customary 

prevailing rate, we will not use their health -- 

Q And does that indicate -- 

THE COURT:  And I'm going to ask you to wrap it up soon. 

MR. BLALACK:  Oh, yes, Your Honor.  In fact, why don't we 

just -- if you want to now, Your Honor, we can break, and I'll tie this off 

when we come back.  

THE COURT:  Good enough.  Thank you. 

All right.  So this is a long recess today, so the admonition is 

even more important.  Don't talk with each other or anyone else on any 

subject connected with the trial.  During our recess, don't read, watch, or 

listen to any report of or commentary on the trial.  Don't discuss this 

case with anyone connected to it by any medium of information, 

including without limitation, newspapers, television, radio, internets, or 

texting.   

Don't conduct any research on your own relating to the case.  

Don't consult dictionaries, use the internet, or use reference materials.  

Don't use social media about the jury.  And don't talk, text, Tweet, 

Google issues, or conduct any other type of book or computer research 

with regard to any issue, party, witness, or attorney involved in this case.   

Most importantly, do not form or express any opinion on any 

subject connected with the trial until the matter is submitted to the jury.  
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Thank you for your kind attention this morning.  Have a great lunch.  

We'll see you at 1:10.  

THE MARSHAL:  All rise for the jury.  

[Jury out at 11:51 a.m.] 

[Outside the presence of the jury] 

THE COURT:  Okay.  Looks like the room is now clear. Mr. 

Blalack, I knew I was interrupting you -- 

MR. BLALACK:  No.  That was perfect, Your Honor. 

THE COURT:  --  right in the middle of your flow.   

MR. BLALACK:  That works fine.  Thank you.   

THE COURT:  So I apologize.  

MR. BLALACK:  No.  No problem at all.  Anything to put on 

the record, Plaintiff? 

MR. ZAVITSANOS:  No, Your Honor. 

THE COURT:  Defendant?  

MR. BLALACK:  Not from me, Your Honor.  

THE COURT:  Have a good lunch, guys.  See you at 1:10.   

[Recess taken from 11:52 a.m. to 1:13 p.m.] 

[Outside the presence of the jury] 

THE COURT:  Thanks, everyone.  Please remain seated.   

Are we ready to bring in the jury? 

MR. BLALACK:  Mr. Roberts has one point, Your Honor, he 

wanted to raise before I get started. 

THE COURT:  Okay.  So, Andrew, I'll give you the high sign.   

THE MARSHAL:  Yes, ma'am. 
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THE COURT:  Yes, Mr. Roberts.   

MR. ROBERTS:  Thank you, Your Honor.  And I'll try to be 

brief on this.  But I did want to raise with the Court something that has 

just come to our attention.  And that is that exhibits that have been 

admitted into evidence, to the point in the trial are being posted on the 

public website of Team Health and are available to the public.  And we 

have been discussing, you know, at the bench a procedure where we 

would have an opportunity to seek to redact and seal -- 

THE COURT:  Are any of them AOE? 

MR. BLALACK:  Yeah, there are --  

THE COURT:  AEO. 

MR. BLALACK:  -- some that are AEO. 

THE COURT:  Yeah.   

MR. ROBERTS:  And so, I just wanted to alert the Court to the 

fact that we would be filing a formal motion to seal under Rule 3 of the 

Supreme Court Rules for sealing and redacting court documents.  We 

can move to seal an exhibit even after it has been admitted into 

evidence.   And I think that -- you know, we thought we would have an 

opportunity to do that, because these exhibits are not yet available to the 

public.  But now --  

THE COURT:  You know, the case is locked during trial.   

MR. ROBERTS:  Right.  But now we've got admitted exhibits 

being posted to the -- for free public access to their website before we've 

had an opportunity to seek to seal and redact specific portions of it. 

THE COURT:  I got it.  All right.  Mr. Zavitsanos, are you --  
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MR. ZAVITSANOS:  Your Honor, so this is --  

THE COURT:  -- falling on the sword right now? 

MR. ZAVITSANOS:  No, Your Honor.  I don't -- this is the first 

I'm hearing of it.  I've not -- I have not conferred with counsel.  I would be 

very surprised if AEO documents were put up on a website.  I mean 

that -- I would be very surprised.  And I'd like to know exactly what --  

THE COURT:  I want a -- I will need a full report on the next 

break.  Take them down.  Take them all down right now. 

MR. ZAVITSANOS:  Okay. 

THE COURT:  The case is locked during trial. 

MR. ZAVITSANOS:  Okay.  I understand, Your Honor. 

THE COURT:  So take them down and give me a full report. 

MR. ZAVITSANOS:  Yes, Your Honor.  May I go make a 

phone call? 

THE COURT:  Yes, absolutely.   

MR. ZAVITSANOS:  Actually, Mr. Fineberg will do it. 

THE COURT:  All right.  So, Andrew --  

MR. BLALACK:  Would you like me to put Mr. Haben on the 

stand, Your Honor? 

THE COURT:  Yes, please.  We can bring in the jury now. 

[Pause] 

THE MARSHAL:  All rise for the jury. 

[Jury in at 1:16 p.m.] 

THE COURT:  Thank you.  Please be seated.  We all hope you 

had a nice lunch and are ready to work this afternoon.   
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All right.  Please continue.   

MR. BLALACK:  Thank you, Your Honor. 

BY MR. BLALACK:   

Q Welcome back, Mr. Haben.   

A Thank you. 

Q I thought we could pick up with the jury where we left off, 

which was discussing a website that is off -- well, it was a website 

[indiscernible] it's Plaintiffs' Exhibit 363.  We walked through with the 

jury some of the language on that website regarding when the FAIR 

Health data benchmarks would be used as a reference for determining 

out-of-network reimbursement.  And we discussed the various types of 

language that would need to be in a health benefit plan for that to occur.  

And we discussed the phrases that are up on the screen at the moment, 

reasonable and customary, usual, customary and reasonable.   So let's 

just pick up there, tie that off, and move on to the next topic. 

So again, just to summarize, Mr. Haben, would you explain to the 

jury what this paragraph explains that's on the screen? 

A Basically, what it says here is that United Health Group will 

not use fair health to determine out of network services reimbursement if 

the payment standards or their reference to reasonable customary, usual 

customary, or prevailing rate are not in the benefit plan. 

Q Now I want to talk about how the fair health benchmarks are 

used in those cases where this language is present in the benefit plan.  

Okay.  And so, I'm going to direct you to page 3 of Plaintiffs' Exhibit 353.  

You'll see a chart.  And underneath that chart there's a paragraph that 
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says affiliates of United Healthcare frequently used the 80th percentile 

FAIR Health benchmark database to calculate how much to pay for out-

of-network services of healthcare professional.  Then there's a but. 

But plan designers and administrators of particular 

healthcare benefit plans may choose a different percentile for use with 

applicable healthcare benefit plans.  Do you see that, sir? 

A I do. 

Q Could you explain to the jury what that sentence means? 

A So those that design the benefit plan, it could be the 

employer group or if it's self-funded or the administrators aren't tied to 

the 80th.  They can pick a percentile as they desire. 

Q Okay.  Now I think we referred earlier to the 80th percentile in 

discussing the FAIR health benchmarks.  Do you recall that? 

A Yes, I do. 

Q And again, just to remind the jury, what is the 80th 

percentile? 

A Again, think about it as kind of like an SAT score.  You're in 

the top 20 percent.  So 80 percent or below you, you're billing at, you 

know, the 80th percentile or the top 20. 

Q Okay.  And so, you look in the example that's provided on 

the website.   It has a number of different percentiles, right, from 50th all 

the way up to 95th. 

A I do see that. 

Q And, yeah, I take it that that sentence means that even for 

those health plans that utilize the language that ties to the FAIR health 
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benchmark that those different percentiles might be used to set the 

reference for determining out-of-network [indiscernible]? 

MR. ZAVITSANOS:  Excuse me, Your Honor.  I know a little 

leeway is in order, but leading.   

MR. BLALACK:  I'll rephrase.   

MR. ZAVITSANOS:  Pretty repeatedly.   

THE COURT:  Rephrase, please. 

BY MR. BLALACK:   

Q How does -- how do the different percentiles that are 

reflected there apply or not apply depending on benefit plan language? 

A So if the benefit plan language has reference to those terms 

that we discussed before, usual customary, reasonable customary, 

points it to FAIR health, and then inside the benefit plan it's going to say 

the out-of-network benefits are being paid at -- or will be allowed at the 

50th percentile, the 60th percentile, as an example.  I believe these are 

examples at the top. 

Q Now does UnitedHealthcare represent in this website that it 

will always use FAIR health to calculate the proper reimbursement for all 

out-of-network services? 

A No. 

Q Does United Healthcare represent in this website that if a 

client decides to use FAIR health to calculate the proper reimbursement, 

UnitedHealthcare will always use the 80th percentile of the benchmark 

[indiscernible]? 

A No. 
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Q Does this website, based on the description of what's 

involved, discuss in any way --  

MR. BLALACK:  Strike that.  Let me rephrase.   

BY MR. BLALACK:   

Q Does this website discuss -- have a payment of out-of-

network services for emergency or non-emergency services? 

A Non-emergency services. 

Q How do you know that? 

A Fair health is not being used for emergency services. 

Q Now, Mr. Haben, we discussed the various out-of-network 

programs that UnitedHealthcare offered the client in the last decade or 

so.  But before moving on, I want to make sure the jury is clear about 

which of the programs apply or don't apply to the emergency room 

services, which is what's at issue in this case.  And so, what I'd like to do 

is walk through those programs again, have you tell me which of these 

programs relate to emergency services and which do not.   

So what I'm going to do is I'm going to start by saying -- I'm going 

to list off the program, and then you tell me which of these relate -- will 

apply to an out of network emergency room service by profession.  Do 

you understand the question? 

A I believe so. 

Q Okay.  I'm going to ask about -- I'm going to start ENRP. 

A Yes. 

MR. BLALACK:  [Indiscernible] 

BY MR. BLALACK:   
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Q So I believe you said ENRP does relate to emergency room 

services. 

A Yes, it could. 

Q And does it relate also to non-emergency room services? 

A It could periodically. 

Q Okay.  What about the shared savings program? 

A Yes, it could. 

Q And so, if I use the acronym SSP, will you recognize that as 

the shared savings program? 

A Yes, I do. 

Q What about the outlier cost management program? 

A Yes, it could. 

Q If I use the acronym OCM, will you recognize that as the 

outlier cost management program? 

A Yes, I will. 

Q And I believe you've already testified that the tool utilizing 

OCM is Data iSight? 

A Yes, it is. 

Q And just to associate with this program I will put DIS, which I 

think Mr. Zavitsanos discussed with you as being associated with OCM, 

correct? 

A Correct. 

Q So, so far I've ENRP, shared savings program, OCM Data 

iSight.  Is that all accurate as emergency room service? 

A Those three are accurate, yes. 
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Q Okay.  And then what about the physician RMC FAIR Health 

program? 

A No, it does not. 

Q Okay.  Now I'll add on the final one is shared savings 

program enhanced.  Was it customary emergency room services? 

A Yes, it would. 

Q So before we move on, is my description there of which 

programs involve emergency services and which programs do not; is 

that accurate? 

A Yes. 

Q Okay.   

MR. BLALACK:  If you could toggle back to this one.  

BY MR. BLALACK:   

Q Now, Mr. Haben, I think you may have pointed this out 

already, but just to make sure I'm clear, when an out-of-network provider 

submits a claim to UnitedHealthcare or a member submits a claim for an 

out of network service to UnitedHealthcare, how does UnitedHealthcare 

determine which of these out of network programs will apply to 

reimburse the claim? 

A It's based on the benefit plan of the client. 

Q So you would need to go look at the benefit plan or the 

computer [indiscernible] tied to the benefit plan? 

A The system is set up to identify the benefit plan requirement. 

Q Okay.  I'd like to show you a document, sir, and we're going 

to -- because I don't think it's an exhibit yet -- in evidence yet.  It's 
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Defense Exhibit 5502.  So we're not going to publish it to the jury.  If 

you'd find that, and I'll ask you a few questions.   

[Pause] 

MR. ZAVITSANOS:  And, counsel, if you'd give me just one 

minute, please. 

MR. BLALACK:  Sure, absolutely. 

MR. ZAVITSANOS:  Thank you.   

MR. BLALACK:  I guess I'm going to lay a foundation and 

then I'll move it into evidence. 

BY MR. BLALACK:   

Q You ready, sir? 

A Yes, I am. 

Q Okay.  Sir, the document that's marked for identification is 

Defense Exhibit 5502.  Have you had a chance to look at that? 

A Yes, I have. 

Q And what is that document? 

A It appears to be the Walmart summary plan description for 

their 401(k) plan. 

Q And was Walmart one of UnitedHealthcare's clients during 

the period at issue in this case? 

A Yes, they were. 

Q And how do you know that this exhibit is a summary plan 

description for Walmart? 

A On the --  

Q What do we look to? 
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A On the first page, it says summary plan description.  It has 

reference to Walmart.  It's -- they have reference to I think their 

information on their 401(k) plan. 

Q And in fact, sir, if you turn to page 6 in the upper left-hand 

corner, you'll see a heading that reads associates health and welfare 

plan. 

A I do see that. 

Q And if you would, just review that to yourself and tell me -- 

kind of describe if this document is related to the health and welfare 

benefit plan for employees at Walmart. 

A Yes, it is. 

Q Now, sir, during the course of your role as the head of out-of-

network programs, have you reviewed summary plan descriptions 

before? 

A I have seen them before. 

Q Are you generally familiar with what they look like? 

A Yes, I am. 

Q And does this exhibit, Plaintiff's -- Defense Exhibit 5502, 

appear to be similar in form and content to the summary plan 

descriptions you've seen under the UnitedHealthcare plan? 

A Yes, they are. 

Q And, sir, do the summary plan descriptions typically contain 

information about the out of network benefits or out of programs offered 

under the plan? 

A They talk about out of network benefits. 
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Q Okay.  Now if you turn, sir, to 59 -- page 59, referring to the 

number that's tied to the exhibit in the lower right-hand corner.  You'll 

see a description under header maximum allowable charge.  Do you see 

that? 

A Yes, I do. 

Q And underneath that, do you see a discussion of the out-of-

network benefits available under this plan? 

A I do. 

Q And do you see a discussion in the upper column for 

UnitedHealthcare for what the out-of-network benefit and programs are 

for this plan? 

A I do. 

Q And is one of those programs the shared savings program? 

A Yes, it is. 

MR. BLALACK:  At this time, Your Honor, I'd move Defense 

Exhibit 5502 into evidence. 

THE COURT:  Any objection? 

MR. ZAVITSANOS:  No, Your Honor. 

THE COURT:  Exhibit 5502 will be admitted. 

[Defendants' Exhibit 5502 admitted into evidence] 

MR. BLALACK:  So at this point, I'd like to bring that up and 

publish it to the jury.  And so, what I'm showing the jury right now is the 

first page of the Walmart plan and summary benefits program, which is 

their summary plan description for their employees that was in place for 

employees during the period at issue.   
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BY MR. BLALACK:   

Q And I'm going to direct the jury now and publish to the jury 

the page I was just discussing with you, Shane, it's on page 59.   We'll 

walk through that and explain that to them. 

A I'm sorry.  I couldn't hear you.  What'd you say? 

Q Page 59.   

A Yes. 

Q Do you have that in front of you? 

A I do. 

Q Okay.  Do you see the header that reads maximum allowable 

charge? 

A I do. 

MR. BLALACK:  And could you blow up that first paragraph 

under that heading? 

BY MR. BLALACK:   

Q It says maximum allowable charge, MAC.  The maximum 

amount the plan will cover and pay premium healthcare services, 

medical services, equipment, supplies or benefits covered by the plan.  

And then it says MAC -- the MAC applies to both in network and out of 

network services; is that right, sir? 

A That is correct. 

Q Now if you look down below that paragraph, do you see a 

reference where it talks about in network and out of network services? 

A I do.   

Q I'm going to focus on the out of network services since that's 
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what at issue in this case.  It's that third paragraph in.  We'll just read 

that with -- to the jury.  It says for covered out of network services; the 

MAC is determined by each TPA as described below.  In certain 

circumstances, network benefits may be paid for out of network services 

as described later in this section, under when network benefits are paid 

for out of network expenses.  Did I read that correctly, sir? 

A Yes, you did. 

Q Now, first of all, remind the jury.  What's a TPA? 

A A third-party administrator. 

Q Now was United Healthcare a TPA for the Walmart plan? 

A Yes, we were. 

Q Were you the only TPA for the Walmart plan? 

A No, we were not. 

Q So this is a scenario where the client has more than one TPA; 

is that right? 

A It appears so. 

Q Okay.  How do we know that that's true? 

A Inside the summary plan description, underneath that 

description you have highlighted here, you'll see Aetna, and then there's 

also reference to UnitedHealthcare.  You'll see reference to 

HealthSCOPE, and then you'll see a reference to Blue Advantage 

Administrators of Arkansas. 

Q  Which is the blue plan? 

A Yes, it is. 

Q All right.  So let's talk about UnitedHealthcare, first.  So with 
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respect to UnitedHealthcare, if you go up onto the upper right-hand 

corner -- 

MR. BLALACK:  Blow that up, Shane. 

BY MR. BLALACK:   

Q It says UnitedHealthcare, that is 125 percent of Medicare's 

maximum allowable charge for voluntary out-of-network services.  Now 

let me stop on that, "voluntary out-of-network services."  What does that 

mean to you?  What is your understanding of "voluntary out-of-network 

services"? 

A It's another term for choice and no choice.  So they have --  

on the right-hand side of our prior grid, it's a no -- it is a choice, the 

example that I gave before.   

Q Would that be equivalent to what we referred to as the out-

of-network benefit program? 

A Yes.  

Q And then next it says, "for involuntary out-of-network 

services," and that also is 125 percent of Medicare's maximum allowable 

charge, unless the provider is in UnitedHealthcare's share savings 

program." Did I read that right, sir? 

A Yes, you did.  

Q So with respect to that first clause, "for involuntary out-of-

network services," what do you understand that to mean? 

A So that would be that you have no choice. 

Q Would that be consistent with what you called "in-network 

benefit level," earlier? 
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A Yes.  

Q And would that include, what you would understand to be an 

emergency room out-of-network services? 

A Yes.  

Q So it says, for involuntary out-of-network services the cost is 

125 percent of Medicare's maximum allowable charge.  Let's stop on that 

first.  When they refer to Medicare's maximum allowable charge, what 

do you understand that to mean? 

A Medicare's rate.  

Q So that would be a benefit paying at 125 percent of the 

Medicare rate? 

A Yes.  

Q But then it says, "If the provider is a participant in the 

UnitedHealthcare's shared savings program, how would that apply if the 

provider -- how would that apply if the provider is in the shared savings 

program? 

A So if there is a shared savings program discount available 

and United decides to take that discount, then that discount would apply.  

Q So if a member from Walmart was to go and receive 

emergency room out-of-network care, would this language in the plan 

documents be the foundation for determining how to reimburse that, sir? 

A Yes, it would.  

Q Now can you review quickly to yourself,  similar language for 

Aetna, HealthSCOPE, and the Blue Advantage plan? 

A It's --  
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Q Look at it yourself, very quickly. 

A Yeah.  I need a minute.   

[Witness reviews document] 

MR. BLALACK:  Shane, if you can bring up Aetna, real quick. 

BY MR. BLALACK:   

Q So while you're looking at this sir, my question is, how does 

Aetna's out-of-network program benefits compare to the ones described 

for UnitedHealthcare? 

A It's very similar.  

Q In what way? 

A They have 125 percent of Medicare for involuntary services, 

unless there's a provider in the Aetna's National Advantage Program, 

which I believe was their first health group network.  

Q So that's a wrap network? 

A I believe so. 

Q Okay.  All right.  Would you look now at the Blue Advantage, 

the blue plan, in the next column, and just review those yourself, and I'll 

ask you the same question, which is, how does the blue plan out-of-

network programs and benefits compare? 

[Witness reviews document] 

THE WITNESS:  Sorry, it's a long paragraph.   

MR. BLALACK:  It's okay.   

BY MR. BLALACK:   

Q Okay.  So my question is, how does the blue out-of-network  

-- the blue plan out-of-network benefits and programs compare to what 
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UnitedHealthcare offers as a TPA to the Walmart plan members? 

A It's similar.  They have a MAC program; it looks like about 

125 percent.   

Q Now, sir, you can put that down, and we'll move on to a new 

document.  So let's look at another example of a plan document.  I think 

this one is not yet in evidence, so let's not publish it.  I'll direct you, sir to 

Defense Exhibit 5503.   Do you have that, sir? 

A Yes.  

Q Sir, I'm directing you to a document that is entitled 

"UnitedHealthcare Choice Plus Certificate of Coverage, for [indiscernible] 

camp or Roseman University of Health Sciences.  Do you see that? 

A I do.  

Q It has an effective date July 1, 2017.  Do you see that? 

A I do. 

Q Now can you tell the jury what this document is, what type of 

document it is? 

A It's a COC, or certificate of coverage , underwritten by 

UnitedHealthcare, so it looks like a fully insured plan.  

Q Okay.  So I think you mentioned earlier the certificate of 

coverage is an insurance contract between the health -- full insurer, 

health insurer, and the members of an employer benefit plan that 

sponsors that company? 

A That's correct.  

Q And in your role as head of out-of-network programs have 

you reviewed certificates of coverage, in terms of their form and 
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substance, in the same way you reviewed summary plan descriptions --  

A Yes.  

Q -- and administrative services? 

A Yes, I have.  

MR. ZAVITSANOS:  Excuse me, Your Honor.  My apologies. 

Just to speed things up, I don't know if counsel is laying a 

foundation to admit the exhibit.  I would just invite him to ask first --  

MR. BLALACK:  That's right.  

MR. ZAVITSANOS:  We don't have an objection to this, so --  

MR. BLALACK:  Well, we're going to look at that, we just 

saved some time.  Thank you, sir. 

THE COURT:  And what's the number again, please? 

MR. BLALACK:  It is Defense Exhibit 5503. 

THE COURT:  5503 will be admitted.  

[Defendants' Exhibit 5503 admitted into evidence] 

MR. BLALACK:  Thank you.  Thank you, counsel. 

BY MR. BLALACK:   

Q All right.  Can you tell me, sir, I'm going to direct to a specific 

page, first of all, page  

THE COURT:  So on the break talk to the clerk, she didn't 

have that on your exhibit list.  

MR. BLALACK:  Okay.  Well, at the break we'll do that.  

THE COURT:  Yeah.  At the break.  

BY MR. BLALACK:   

Q So, sir, page 3 -- or excuse me, 7, in this exhibit, is schedule 
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of benefits.  Do you see that? 

A I do.  

Q And underneath that it says [indiscernible] benefits. 

A Yes, I do. 

Q And it says, "You can choose to receive network benefits, or 

non-network benefits.  Do you see that? 

A I do see that.  

Q Do you know what the term "network benefits" and "non-

network" benefits refers to? 

A Yes.  In-network benefits are participating -- per participating 

providers, or in the situation we talk about, are non-network, non par.  

Q Okay.  And so that would be the difference between the out- 

of-network benefit level, and the in-network benefit level? 

A Yes.  

Q Okay.  And I'm going to go the section of the certificate of 

coverage that discusses the out of network benefit partner.  And this is 

on page 31 of this document.  And if you look --  

MR. ZAVITSANOS:  And, counsel, you're referring to the trial 

director number? 

MR. BLALACK:  I am, sir, yes.  

MR. ZAVITSANOS:  Thank you.  

MR. BLALACK:  This would be 25 of the actual document and 31 of 

exhibit number.   

BY MR. BLALACK:   

Q  Now, sir, can you see, at the header at the bottom it reads:  
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"For emergency health services provided by non-network provider"? 

A I do.  

Q And you understand that in this case what we are focused on 

are non-network providers rendering emergency room professional 

services? 

A Yes, they do.  

Q Would this be the portion of the certificate of coverage where 

UnitedHealthcare will look to determine what the appropriate benefit is, 

for reimbursement of such a plan? 

A Yes.  

Q And if you look under that section it says, "For emergency 

health services provided by the non-network provider, the eligible 

expense is a rate agreed upon by the non-network provider or  

determined based upon the higher of the median amount negotiated 

with network providers for the same service, 125 percent of the publish 

rates allowed by the centers for Medicare and Medicaid services, for the 

same or similar service.    It would indicate [indiscernible].  Do you see 

that? 

A Yes, I do.  

Q All right.  Just to make sure I understand how this works, so 

the first basis for reimbursement is if there was a negotiated 

understanding, agreed rate with the beyond the network provider? 

A Yes, for that service.   

Q And that -- for example, if there was a perspective 

negotiation under the shared savings program, would that qualify as a 
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negotiating agreement? 

A If United was using that,  yes.  

Q If there was a negotiation after the initial reimbursement was 

made, and a provider agreed to accept some amount, as part of the one-

off negotiation, would that be captured within the understanding agreed 

upon by the non-network provider? 

A Yes, it would. 

Q Then if that circumstance doesn't apply, so there's no 

agreement, what does the plan benefit tell you to do in terms of looking 

at how to reimburse the plan? 

A You would determine what the par median is for the 

negotiated services with other providers in the market, or 125 percent of 

CMS. 

Q And once you found those two values what would you do? 

A You would apply the greater of -- you know, we'll look at 

either one, and you would apply the greater one. 

Q So if the par median amount negotiated with network 

providers for the same service was less than 125 percent of the Medicare 

rate, which of those two outcomes would you use? 

A You would use the 125 percent of Medicare. 

Q The [indiscernible] use in the median amount for negotiating 

the [indiscernible]? 

A Yes.  The par median amount.  

Q Now here's what I want to  --we looked at two different 

formulas, and I just want to make sure the jury understands how that 
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works in daily life in an emergency room.  So let me ask a hypothetical 

this way, sir.  Well, let me put it this way.  Is it fair to say that each of 

these two clients, one is Walmart, and one is Roseman University, had 

chosen different out-of-network benefits for their employees? 

A Yes.  

Q So if two patients saw the same doctor, on the same day, for 

the same emergency services, could that ER physician be reimbursed at 

different amount, under these two plans that I've just shown you and the 

jury; if one of those patients worked at Walmart and the patient worked 

at Roseman University? 

A Yes, they could.  

Q And how is that possible?  Explain how that could be true. 

A Let's say in the Roseman University example, the claims we 

priced in the par median is greater than 120 percent, 25 percent of 

Medicare, then the par median rate would apply.  If it was a Walmart 

employee and there was no wrap network discount that was accessed, 

then it could be paid at 125 percent of Medicare. 

Q So when UnitedHealthcare, working as a TPA in one instance 

and a fully insured insurance provider in another, adjudicated those 

claims under the contracts it had with its clients, it would pay one of 

those claims in the hypothetical you just used, at 125 percent Medicare 

and the other higher par median rate? 

A That's correct.  

Q So the same ER provider gets -- provides the same service,  

the same day, two people could get paid at a slightly different rate, or at 
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a substantial rate? 

A That is correct.  

Q That's a function of the benefit plan? 

A Yes, it is.  

MR. ZAVITSANOS:   Your Honor, I'm sorry.  Constant 

leading.   

MR. BLALACK:  I'll withdraw.   

BY MR. BLALACK:   

Q Now -- 

THE COURT:  You will have to refrain, or I'll assist in the 

objections.   

MR. BLALACK:  I'll withdraw -- I'll rephrase.   

BY MR. BLALACK:   

Q Mr. Haben, how does the benefit plan impact the 

hypotheticals that you just explained? 

A As I've talked about the benefit plan dictates the 

reimbursement program applied for that claim.  So we will look to the 

benefit plan.  I'll assist and set up for that benefit plan and apply that 

logic.   

Q I think you testified earlier that these plan documents are 

contracts between the employer who sponsors the plan in 

UnitedHealthcare;  is that right?  

A Yes.  

Q I think you mentioned to Mr. Zavitsanos yesterday, that the 

emergency room professionals, or the staffing company, they're not 
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parties to those contracts between UnitedHealthcare and its 

employer/client? 

A That is correct.  

Q Does UnitedHealthcare have a view about whether you can 

just disregard the language in the benefit plan when determining how to 

reimburse out of the network plan? 

MR. ZAVITSANOS:  Your Honor, can we approach for one 

second, I'm sorry. 

THE COURT:  You may. 

[Sidebar at 1:46:53 p.m., ending at 1:50 p.m. not transcribed] 

THE COURT:  Okay.  I've sustained -- I'm sorry.  I've overruled 

an objection.  Go ahead. 

MR. BLALACK:  All right.  Let's see where we were.   

BY MR. BLALACK:   

Q So my question was, sir, in your role as vice president of out-

of-network programs, what was your understanding about whether 

UnitedHealthcare could disregard the terms of the plan documents when 

reimbursing out-of-network plans? 

A We cannot. 

Q Now, we've looked now at a summary plan description and a 

certificate of coverage.  I think you mentioned there is another type of 

health benefit plan document called an ASA or administrative services 

agreement? 

A Correct. 

Q I'm showing you what's marked, sir, which is Defense Exhibit 
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5499, which is a ASA for Love's Travel Stops & Country Stores, any 

objection? 

MR. ZAVITSANOS:  I'm sorry, which one is it? 

MR. BLALACK:  It's 5499.  It's the one, I think we were alerted 

to yesterday. 

MR. ZAVITSANOS:  I'm sorry, Counsel.  One more time, I'm 

sorry. 

MR. BLALACK:  5499. 

MR. ZAVITSANOS:  Okay. 

MR. BLALACK:  It's the Love's Travel Stops & Country Stores. 

MR. ZAVITSANOS:  Let me just confer for a second? 

MR. BLALACK:  Sure. 

[Counsel confer] 

MR. ZAVITSANOS:  Okay.  No objection, Your Honor. 

MR. BLALACK:  Thank you. 

THE COURT:  54 --  

MR. BLALACK:  Your Honor, we would move it into evidence. 

THE COURT:  5499 will be admitted. 

[Defendants' Exhibit 5499 admitted into evidence] 

BY MR. BLALACK:   

Q All right.  So Mr. Haben, I'm showing you Defense Exhibit 

5499.  This is the third type of plan document that you've discussed with 

the jury today, administrative service agreement.  If you could again 

remind the jury what an administrative services agreement is? 

A This is the contract between the employer group and 
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UnitedHealthcare administration to perform services on their behalf 

including network benefits and out-of-network benefits. 

Q Okay.  And who were the parties to this agreement? 

A It's UnitedHealthcare Services and the employer group, 

Love's Travel Stops. 

Q Okay.  Now, the date of this amendment is January 1, 2017.  

And then -- and I'm going to direct you to a later amendment which is 

attached, which is at page 18, I believe.   Sir, do you see on page 18 that 

there is a renewal and amendment to the Love's Travel Stops & Country 

Stores ASA? 

A Yes, I do. 

Q And what is the effective date of this amendment? 

A The financial renewal in terms of the amendment is January 

1 of 2019. 

Q Which is within the period of dispute in this case? 

A Yes, it is. 

Q Now if you'd turn --  

MR. BLALACK:  Go to the next page, Shane, please, it's page 

19. 

BY MR. BLALACK:   

Q -- you'll see a heading that reads "Administrative service 

agreement is amended as noted below."  And then it says, "The 

amendment will not affect any of the terms, provisions, or conditions of 

the agreement except as stated herein."  Do you see that? 

A I do. 
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Q If you go down to the bottom of that page, you'll see a 

header that reads "Section H, Network Services in Exhibit A is amended 

to include the following services."  Do you see that? 

A I do. 

Q If you would look under that chart, and you'll see a -- in the 

left-hand column, a description of an out-of-network program available 

to members of the Love's Travel Stops [indiscernible].  Do you see that? 

A I do.   

Q What, in that first -- to the top left --  

MR. BLALACK:  Top left, please.  There you go. 

BY MR. BLALACK:   

Q What is the program that's available under this ASA? 

A That is the outlier cost management program or OCM. 

Q Okay.  It had been (participant had no choice).  Do you see 

that? 

A I do see that. 

Q What does that refer to? 

A That refers to what we talked about before as the no-choice 

scenario paid at the in-network benefit level for non-par. 

Q So for an emergency out-of-network service, would you 

expect that to be -- this would be supplying the methodology for 

reimbursement? 

A Yes, it would. 

Q All right.  It says offers of reimbursement methodology 

applicable to out-of-network claims includes an advocacy component for 
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participants where the participant can access dedicated resources to 

explain how the claims were adjudicated and/or the dedicated resources 

can engage with out-of-network providers to explain the reimbursement 

methodology applied.  Do you know what that advocacy component is 

referring to? 

A Yes.  I believe it's referring to MultiPlan's engagement on 

their behalf. 

Q Now, if you go to the next page, at the top you'll see it 

continues.  And it says, "Any reference to shared savings program, 

facility agrees to a customary charge determination program and the 

reasonable and customary charge guidelines.  Each as applicable to 

Section H is replaced in their entirety as follows."  And then it has a 

discussion of the shared savings program.  Do you see that? 

A Yes, I do. 

Q Okay.  My question is this, sir.  You have talked about a 

number of different out-of-network programs. 

MR. ZAVITSANOS:  Your Honor, under optional completion, 

may we read the portion right above this, please? 

MR. BLALACK:  Which point do you want to -- I'll be glad to --  

MR. ZAVITSANOS:  The head -- the heading right above this 

box.  That's it. 

MR. BLALACK:  Isn't that what I just read?  I just read that.   

MR. ZAVITSANOS:  The --  

MR. BLALACK:  I just read that. 

MR. ZAVITSANOS:  The -- yes. 
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MR. BLALACK:  I just read that. 

MR. ZAVITSANOS:  Okay.  Thank you. 

BY MR. BLALACK:   

Q Okay.  My question to you, sir, is this.  When customers are 

presented with various out-of-network programs to choose -- well, let me 

back up.  Have you heard the term "opt in" and "opt out"? 

A Yes, I have. 

Q What does opt in mean to you? 

A Opt-in means that you have a choice to be in it or not. 

Q And what does opt out mean? 

A You're in it unless you choose to opt out of it. 

Q Okay.  Can you tell the jury for the UnitedHealthcare out-of-

network programs, are they opt-in programs or opt-out programs? 

A You have to opt in.  You have to make a conscious choice to 

adopt it. 

Q Okay.  So if a -- if a customer decides they don't wish to have 

one program any longer, and they wish to have a new one or they wish 

to modify the program, is that a -- an option they have to affirmatively 

exercise? 

A Yes, they. 

Q And has the approach to opting in or opting out, has that 

been the case during the entire period that you were in charge of 

network programming? 

A Yes, I believe so. 

Q Now, sir, you've explained that different clients can select 
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different out-of-network programs.  And you've demonstrated how the 

different programs could result in a different set of payments to the 

same provider for the same service; is that fair? 

A That is correct. 

Q Given that, how do you explain which of those payments 

UnitedHealth, you, as the vice president of out-of-network programs 

when you were there, considered to be the reasonable value for those 

out-of-network services? 

A I'm sorry, can you ask that again? 

Q Sure.  So you've just explained how different clients can 

select different out-of-network programs? 

A Yes. 

Q You've explained how those different out-of-network 

programs could result in different payments --  

A Correct. 

Q -- for the same out-of-network ER provider for the same 

service? 

A Correct. 

Q So which -- how does that, from your perspective as the vice 

president of out-of-network programs, what is the reasonable value of 

the service for purposes of evaluating those different payments? 

MR. ZAVITSANOS:  Objection, Your Honor.  Not been 

designated as a lay expert opinion, also invades the providence of the 

jury. 

MR. BLALACK:  I'm not asking for an opinion, Your Honor.   
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THE COURT:  I know. 

MR. BLALACK:  I'm asking for his view as the head of the 

development [indiscernible]. 

THE COURT:  Overruled. 

THE WITNESS:  One more time, please? 

BY MR. BLALACK:   

Q Sorry about that.   

A Maybe just the last part of it. 

Q Okay.  Let me lay the foundation one more time. 

A Okay. 

Q You've explained to the jury, and you've shown different out-

of-network programs are selected by different customers, correct? 

A Yes. 

Q We've shown that because they select different programs, 

different payments could result for the same service to the same 

provider, correct? 

A Correct. 

Q So my question to is from the perch as the former vice 

president of out-of-network programs, how do you assess what the 

reasonable value of the service was when you're paying different rates?  

Do you understand my question? 

A It's dependent upon what the employer group would like to 

pay and what they want in their benefit plans. 

Q So in a case, for example, for the -- I think you identified the 

ENRP program as reimbursing a lower level than, for example, the 

009064

009064

00
90

64
009064



 

- 133 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

outlier cost management program; is that correct? 

A That's correct. 

Q And I think you identified the outlier cost management 

program would tend to reimburse at a lower level than, say, a shared 

savings program? 

A That's correct. 

Q Would the EN -- the rate reimbursed under the ENRP 

program, in your view as the vice president of network programs be 

reasonable? 

A Yes, it would be. 

Q Would the outlier cost management rate, which is higher, be 

reasonable? 

A Yes.  It's reasonable plus even more premium. 

Q And the same would be true for shared savings? 

A Even more premium. 

Q So it can too, for example, if someone flew on an airplane 

and there was somebody sitting in first class, someone sitting in 

business class, someone sitting in economy plus, and someone sitting 

back in the rear.  They're all flying in the same direction? 

A Yes. 

Q but receiving --  

MR. ZAVITSANOS:  Objection, Your Honor. 

Q -- premium services? 

A Yes. 

MR. ZAVITSANOS:  Constant leading. 
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THE COURT:  It's leading.  Rephrase. 

BY MR. BLALACK:   

Q Let me put it this way, sir.  Can you explain -- give the jury a 

sense of a comparison of how your programs are like other services 

where there are base services and premium services? 

A I'm a hockey fan, and I think my Minnesota Wild is coming 

tomorrow.  So I'm excited to watch, I think.  Think about it this way.  You 

get the lower bowl, you've got the middle tier, you've got the upper, and 

you've got the box seats or the suites.  They're different prices for each.  

They're all at the hockey game.   

Q And from -- as the vice president of out-of-network 

programs, has -- does UnitedHealthcare consider shared savings-type 

programs to be more premium programs? 

A Yes. 

MR. BLALACK:  All right.  So before we move on, I want to 

make sure we're clear with the jury on which of these programs do and 

do not charge a fee.   

So if I could, I would ask Ms. White to come and turn on the 

Elmo, and I'll go through this very quickly.  So we've been through this 

once, but I just want to tie it up before we move on to something else. 

BY MR. BLALACK:   

Q So first, does ENRP charge a fee? 

A No, it does not. 

Q Does shared savings charge a fee? 

A Yes, it does. 
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Q Does OCM Data iSight charge a fee? 

A Yes, it does. 

Q Does a shared savings program enhanced charge a fee? 

A Yes, it does. 

Q Does physician reasonable and customary/FAIR Health 

charge a fee? 

A I believe it does not. 

Q Sir, is there a reason why two of these programs don't 

charge a fee? 

A Yes. 

Q But the other three do? 

A Yes. 

Q What is that? 

A It is the advocacy program.  So on both ENRP and the 

physician R&C program, there's no advocacy that's tied to those 

programs. 

Q Whereas the three that do, shared savings, OCM, and shared 

savings program enhanced do have an advocacy department for the 

member? 

A Yes, in -- in one shape or form, yes. 

Q Okay.  Thank you, sir. 

 Okay.  All right.  Now that you've described the various out-of-

network programs for the jury, let's talk about how those programs 

changed over time.  Mr. Zavitsanos focused on 2014 as the first point in 

his time line; do you recall that? 
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A I do. 

Q So in 2014, what out-of-network programs were already in 

place and being used for emergency services? 

A For emergency services, off the top of my head, would be 

shared savings with fee negotiation prospectively, and ENRP. 

Q With no fee, right? 

A With no fee. 

Q And I think you've already said that physician R&C -- well, let 

me ask this.  Was physician R&C already in place at that time as well? 

A Yes, it was. 

Q But did it apply to emergency room services? 

A No, it did not. 

Q Now, does UnitedHealthcare still use shared savings and 

ENRP today? 

A Yes, we do -- or they do. 

Q Has the frequency with which your clients have used those 

two programs changed over time? 

A Yes, it has. 

Q What prompted that? 

A Clients were demanding better controls on medical costs, 

and they were looking for better solutions. 

Q Now, and in response to that market information, what did 

UnitedHealthcare and your team in out-of-network programs do in 

response? 

A We reached out to our vendor, MultiPlan, to see if there was 
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another tool available, and asked for their help. 

Q Now, I want to talk about that process.  And I think it's -- I 

think it's getting a little confused.  We've heard the term outlier cost 

management and we've also heard the term egregious biller program.  

Do you remember being questioned about both of those? 

A Yes.   

Q Is there is a difference between those two things? 

A Yes. 

Q Could you explain what that is? 

A The egregious biller program was put into place for fully 

insured business, and that's where there was observation that ER 

services were being paid at a very high level.  There was no program to 

address it, and those expenses were going up.  And so we had to 

establish a program to address that. 

Q And what was the threshold that the original egregious biller 

program targeted for? 

A I believe we started at 500 percent.   

Q 500 percent of what? 

A I'm sorry, 500 percent of Medicare. 

Q So the only services that would have been targeted by the 

egregious biller program would have been those out-of-network services 

being charged at above 500 percent of Medicare? 

A Yes. 

Q And then how does the egregious billers program relate, if at 

all, to what we now know about the outlier cost management program 
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that's been discussed with the jury? 

A It -- the original egregious biller program did -- does not 

relate to the MultiPlan OCM Data iSight programs. 

Q Okay.  So what prompted the creation of the OCM or outlier 

cost management program? 

A So there were situations where, like, in the wrap network 

agreements the percentage -- the contractual agreement resulted in a 

very high reimbursement, typically, like a percentage of billed charges, 

with no cap on how much they could increase their billed charges.  So it 

was not addressing the escalating costs.  The other component is there 

might not have been an agreement.  And so we needed something kind 

of through the funnel at the end to be able to at least address the billed 

charges that were being paid. 

Q Okay.  Now, your discussions with MultiPlan, can you tell us 

who the individuals were at MultiPlan with whom you had the 

discussions regarding creation of the outlier cost management program 

and the use of Data iSight.  Who were the key people? 

A It was Jacqueline Kienzle, Dale White, and I believe, Emma 

Johnson. 

Q All right.  Sir, I am going to now ask you to look at an exhibit 

which, I believe, is already in evidence.  Well, actually, it's not in 

evidence, but it's not been objected to.  It's Defense Exhibit 4569.   

MR. BLALACK:  So I'll ask whether there's any objection to it. 

MR. ZAVITSANOS:  Give me one second, Counsel. 

MR. BLALACK:  Sure. 
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MR. ZAVITSANOS:  Sorry.  I'm a little technically challenged 

here.  4569? 

MR. BLALACK:  Yes, sir, 4569. 

MR. ZAVITSANOS:  No objection, Your Honor. 

MR. BLALACK:  Thank you.  

Your Honor, I move 4569 into evidence. 

THE COURT:  4569 will be admitted. 

[Defendants' Exhibit 4569 admitted into evidence] 

MR. BLALACK:  Shane, could you bring that up, please?   

BY MR. BLALACK:   

Q And if you just -- you'll see an email, sir, from Dale White to 

you and Rebecca Paradise dated February 27th, 2016.  Do you see that in 

the middle? 

A I do. 

MR. BLALACK:  Can you blow that up, please, Shane? 

Just take a second and review that to yourself, Mr. Haben.  And 

then I'll direct a few questions to you about it. 

[Witness reviews document] 

THE WITNESS:  Okay.  We can get started. 

BY MR. BLALACK:   

Q Okay.  So sir, you mentioned that sometime in this 2015/2016 

period, you had communications with the representatives of MultiPlan 

about trying to improve your out-of-network program offerings; is that 

right? 

A That is correct. 
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Q And two of the people you mentioned were Dale White and 

Jacqueline Kienzle of MultiPlan who were two of the people listed on this 

email, correct? 

A That is correct. 

Q And in the first sentence, it says, "John" and that's addressed 

to you, correct? 

A That is correct. 

Q "John, thanks for taking the time to meet with Jacqueline and 

me.  We appreciated the opportunity to walk through the proposed 

savings initiatives for your fully insured ASO, et cetera.  Do you see that? 

A I do. 

Q So when you were thinking a moment ago, and describing to 

the jury those early conversations with MultiPlan about how to improve 

your out-of-network program offerings, is this the time period you were 

thinking of or was it a different time period? 

A Yes, this was. 

Q Now, he says in the next sentence, "We believe the 

implementation of these initiatives in 2016 will go a long way to bringing 

United back into alignment with its primary competitor group on 

managing out-of-network program costs; do you see that? 

A Yes, I do. 

Q Do you know what Mr. White was referring to there when he 

told you that these initiatives would go a long way to bringing United 

back into alignment with its primary competitor groups? 

MR. ZAVITSANOS:  Speculation.  Calls for hearsay. 
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THE COURT:  Overruled. 

THE WITNESS:  Yes, I do. 

MR. ZAVITSANOS:  I sorry, Your Honor? 

MR. BLALACK:  Okay. 

THE COURT:  Overruled. 

MR. ZAVITSANOS:  I'm sorry.  Thank you. 

BY MR. BLALACK:   

Q Please explain to the jury. 

A So we were getting feedback that we were uncompetitive.  

We approached MultiPlan for solutions.  There was a problem out there 

related to costs that were getting paid at -- or claims getting paid at billed 

charges not being addressed.  And we asked MultiPlan if there were 

solutions that we could look at together. 

Q When you referred to the primary competitor group on 

managing out-of-network claims costs, do you have a general sense of 

what that refers to? 

A I don't know who that would be.  We lovingly called each 

other BUCA, Blues, United, Cigna, Aetna. 

Q What was it called? 

A BUCA, B-U-C-A. 

Q Okay. 

A That -- that's just a -- it could be one of those competitors 

other than us. 

Q Now, you've, I think, testified in response to questions from 

Mr. Zavitsanos over the last week that during this period of 2014, 2015, 
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2016, it was your view that UnitedHealthcare's out-of-network programs 

were not as competitive as they needed to be.  Did you give that 

testimony? 

A Yes. 

Q What was that based on? 

A That was based on feedback from clients, consultants --  

MR. ZAVITSANOS:  Objection, Your Honor.  Again, hearsay, 

foundation, and speculation. 

MR. BLALACK:  Your Honor, it's not -- 

THE COURT:  I think it was foundational. 

MR. BLALACK:  -- offered for the truth of the matter --  

THE COURT:  It was --  

MR. BLALACK:  -- for certain. 

THE COURT:  Yeah.  Overruled. 

MR. BLALACK:  It's offered for his state of mind. 

THE COURT:  Overruled. 

BY MR. BLALACK:   

Q Now, a little farther down, you'll see a reference to UMR.  Do 

you see that? 

A Yes, I do. 

Q And he says, "There's been forward progress", he said, "with 

UMR's launch."   

MR. BLALACK:  Just pick up with UMR, Shane. 

BY MR. BLALACK:   

Q "With UMR's launch later this summer with Data iSight.   
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They have responded to market pressure from the consultant community 

to bring Data iSight into their standard product offering for out-of-

network plan cost management."  Do you see that? 

A Yes, I do. 

Q So were you involved at all in UMR's decision to utilize Data 

iSight? 

A No, I was not. 

Q So that was a decision made by a separate group of people 

at UMR, a separate company? 

A Yes, it was. 

Q But apparently, you learned about it sometime in 2016? 

A Yes, I did. 

Q Do you see his reference there to "They have responded to 

market pressure from the consultant community"?   

A I do. 

Q What is the consultant community? 

A As we've talked before, it could be Aon, Will -- Towers Willis, 

consultants network on behalf of clients. 

Q We haven't really covered this, and I think the jury needs to 

understand what this is.  When you say there is consultants that work on 

behalf of the clients, what do you mean by that? 

A So I mean, I think if you go back and look at the Walmart 

benefit plan, I think that's a really good example because they're a very 

big and complex company.  They don't have the time to go out and kind 

of shop and look at all the offerings that all the health plans have.  So 

009075

009075

00
90

75
009075



 

- 144 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

they'll use a consultant that might already have information about what 

competitors do.  And so they use that consultant to determine what 

would be the best fit for them and for their employees.  And they might 

develop the benefit plans with them. 

Q Does the consultant community, is that community Aon -- 

what's the other? 

A Willis Towers Watson. 

Q Okay.  So those consultants you named, is their feedback to 

TPAs and health insurance companies important? 

A Yes, it is. 

Q Why is that? 

A Sorry.  I believe the consultants will provide advice to the 

employer groups about what they see for the effectiveness of medical 

cost management and what their employer group may need for their 

services and what they ask.  And that consultant will provide them 

guidance to say it might be a better fit to go here or a better fit to have 

multiple options.  They're almost like an agent for the client. 

Q So if UnitedHealthcare or UMR or any other company 

receives negative feedback during a bidding process from a consultant, 

is that a challenge for the company? 

A I view that as an opportunity to get better. 

Q Okay.  Okay.  That's another way to look at it. 

A Yes. 

Q An opportunity to get better.  So in this sentence, what was 

Mr. White communicating to you about UMR's launch later this summer 
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of Data iSight having responded to market pressure from the consultant 

community? 

A My understanding of it would be is that UMR has addressed 

the feedback that they've gotten from clients and the consultant 

community and have put things into place to address that business need.  

And that he is also saying that there's a benefit there, we should move 

forward. 

MR. ZAVITSANOS:  Objection, Your Honor.  Again, 

speculation.  Hearsay. 

THE COURT:  I'm going to ask you to ask follow-up questions 

rather than having a narrative on this. 

MR. BLALACK:  Okay. 

THE COURT:  And be specific. 

BY MR. BLALACK:   

Q When Mr. White told you that UMR's launch later this -- 

referring to UMR's launch later in the summer of Data iSight -- that they 

have responded to market pressure from the consultant community, with 

-- specific to that phrase, what did you understand him to be 

communicating to you in his email to you? 

A That UMR is moving forward with that change.  It would be 

in support of -- you know, we would be in line if we move forward to. 

Q And that he -- they were doing so in response to pressure 

from the consultants? 

A Yes. 

MR. ZAVITSANOS:  Objection.  Leading.  Also speculation. 
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THE COURT:  It was leading. 

BY MR. BLALACK:   

Q Okay.  Why was he -- according to Mr. White, why was UMR 

moving forward? 

A Because they had pressure from the consultant community.  

That's what's in the email. 

Q Now, was it -- and I think Mr. Zavitsanos asked you about this 

a couple times.  Was it unusual in your experience to get feedback from 

a vendor like Mr. White and MultiPlan about what others in the market 

were doing?  Competitors, whether it's the primary competitor group, 

BUCA or whatever it's called, or UMR; was that unusual? 

A No. 

Q Was that anything inappropriate in your view about that? 

A No. 

Q Okay.  Did you have a belief and understanding that your 

consultants shared market intelligence about your operation? 

A Yes. 

Q All right.  Now, I want to show you another document.   

MR. BLALACK:  And Counsel, this is Defense Exhibit 4570, 

which according to my records, you all have not objected to. 

[Counsel confer] 

MR. ZAVITSANOS:  No objection, Your Honor. 

MR. BLALACK:  Thank you. 

THE COURT:  Okay.  Did --  

MR. BLALACK:  I move that into evidence, Your Honor. 
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THE COURT:  I need the number again. 

MR. BLALACK:  Defense Exhibit 4570. 

THE COURT:  4570 will be admitted. 

[Defendants' Exhibit 4570 admitted into evidence] 

BY MR. BLALACK:   

Q Now, sir, what I am showing you is an email dated 

September 8th, 2016, from yourself to a woman by the name of, I 

believe, Laurie Paidosh? 

A Yes. 

Q Is that how to pronounce it? 

A Yes. 

Q Who is Ms. Paidosh? 

A Laurie Paidosh, I believe at that time, was chief of staff for 

Dan Rosenthal. 

Q So Mr. Rosenthal, my memory serves, was your boss at that 

time? 

A Yes. 

Q So she was his chief of staff? 

A Yes. 

Q Okay.  And the subject line of this is "Talking points for OCM 

DIS".  Do you see that? 

A I do see that. 

Q Okay.  So if you'd look at the email, just take a second and 

review that to yourself. 

A Okay. 
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[Witness reviews document] 

THE WITNESS:  Okay. 

BY MR. BLALACK:   

Q Now, sir, I am going to just summarize the -- some key 

language here, and then I am going to ask you a few questions about it 

for the jury.  So in your email to Ms. Paidosh, you write, "Food for 

thought:  MultiPlan's tool, Data iSight, a/k/a DIS, is being proposed for 

use as part of the shared savings process and outlier cost management.  

I believe that is a fancy term for egregious for ASO clients."  And then it 

says, DIS is a cost-plus reasonable margin database to determine an 

initial payment to non-par providers.   

The amount of reimbursement is primarily impacted by geography 

and service type (reimbursement amount as a comparison to a 

percentage of CMS by state, provider type, is available from MultiPlan).  

Fee negotiation services apply on the back end if the provider does not 

accept the reimbursement amount and is performed by MultiPlan.  

Approximately 90 percent to 95 percent of the time, the amount is 

accepted, according to MultiPlan.  MultiPlan said seven of our top ten 

competitors use the tool today."   

 Now, if you go down a little farther to the last bullet, sir, you'll see 

it says, "We believe".  See that? 

A Yes. 

Q We believe BCBS is even more aggressive and is accessing 

the option of moving DIS up even higher to have IPR/OPR (R&C 

repricing)(which is option 3 in [indiscernible]).  Do you see that, sir? 
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A I do. 

Q All right.  I want to ask you just a few points.  But first of all, 

what was the purpose of this email to Ms. Paidosh? 

A I don't totally remember.  But you know, knowing Laurie's 

role and my work with Laurie in -- in this role, she's chief of staff for Dan.  

It's a summary of bullets for Dan to be informed of what's going on. 

Q Okay.  Was this -- was one of the purposes of this email to 

begin the process of recommending the use of Data iSight as part of 

your outlier cost management program? 

A Yes. 

Q And when you discussed fee negotiation services apply on 

the back end, that third bullet, is that referring to the retrospective 

negotiation services you described to the jury earlier? 

A Yes, it is. 

Q Now, when you said approximately 90 to 95 percent of the 

time, the amount of accepted according to MultiPlan, what were you 

referring to there? 

A 90 to 95 percent of the time, there are no inquiries coming 

into United or really, at that point, MultiPlan.  But MultiPlan was 

informing me that they would accept --  

MR. ZAVITSANOS:  Objection, Your Honor.  Hearsay. 

MR. BLALACK:  It's being offered not for the truth of the 

matter asserted but for his state of mind. 

MR. ZAVITSANOS:  Your Honor --  

THE COURT:  No.  You're going to have to redirect your 
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questioning.  And we can't have the narratives.  You have to answer only 

the question. 

THE WITNESS:  I'm sorry. 

BY MR. BLALACK:   

Q My question, sir, is, what did you understand that 90 to 95 

percent of the time, the amount is accepted according to MultiPlan?  

That's all I am asking.  What did you understand that to refer to? 

A That MultiPlan did not get inquiries on more than five to ten 

percent of the time on the payment. 

Q And by inquiries, you mean inquiries on the rate of 

reimbursement? 

MR. ZAVITSANOS:  Objection.  Leading. 

THE COURT:  Well -- 

MR. BLALACK:  Strike that.  I'll restate, Your Honor. 

BY MR. BLALACK:   

Q What was the inquiry you were referring to there? 

A Any inquiry on the OCM amount that went out to the 

provider initially. 

Q Now, the next bullet refers to MultiPlan.  "Seven of our top 

ten competitors use the tool today."  Do you see that? 

A I do. 

Q What were you referring to when you wrote that? 

A Like I said, the BUCAs, so there would be other competitors 

that are out there. 

Q Why were you relating those two points that are described in 
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those -- in this email to Ms. Paidosh?  Why was that important to you to 

share with her? 

A I think it was important to demonstrate that we are behind 

our competitors.  That would be that seven out of ten.  And that we 

should move forward.  And that the bullet above is the reimbursement 

rate that initially goes out to the provider would be accepted. 

Q Okay.  Did the information that MultiPlan shared with you to 

be passed along to Ms. Paidosh play any role in your views about 

whether you would be comfortable using this product? 

A In my role, my goal of informing her, from what I remember, 

is to inform the organization we are going to move forward with 

MultiPlan, and just giving them the heads up of our progress. 

Q Now, why did you refer in the last bullet, specifically, to Blue 

Cross Blue Shield being even more aggressive?   

A It was my impression that they were big, you know, what I 

call the BUCAs, that are moving even further up in the chain.  So there 

were different levels, I think I quoted options.  And I got the impression 

that one of the bigger entities was going to be moving up quicker. 

Q Okay.  And did UnitedHealthcare after this, openly decide -- 

well, strike that.  You already said they did.  When did UnitedHealthcare -

- how long after this did you all decide to implement Data iSight as part 

of outlier cost management? 

A I don't remember the specific date, but it was after 2017. 

Q As was it introduced to both fully insured and ASO at the 

same time or was that done in phases? 
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A I don't remember exactly off the top of my head, but I think it 

was more focused on the ASO side. 

Q Now, I would like to show another document.  This is from 

Plaintiff's Exhibit list.  This is Plaintiff's Exhibit 73. 

THE COURT:  Are you transitioning to a new subject?  

Because this might be a good time. 

MR. BLALACK:  This would -- I'm open whenever you're 

ready for a break, Your Honor. 

THE COURT:  All right.  Let's -- it's 2:25 and we started at 

1:10.  So let's take a recess until 2:40.   

During the recess, you are instructed do not talk with each 

other or anyone else on any subject connected with the trial.  Don't read, 

watch or listen to any report of or commentary on the trial.  Don't 

discuss this case with anyone connected to it by any medium of 

information, including, without limitation newspapers, television, radio, 

internet, cell phones, or texting.   

Don't conduct any research on any issue relating to this case.  

You can't consult dictionaries, use the internet, or use reference 

materials.  You are not to talk, post social media, text, tweet, Google 

issues, or conduct any other type of book or computer research with 

regard to any issue, party, witness, or attorney involved in the case.   

Most importantly, do not form or express any opinion on any 

subject connected with the trial until the jury deliberates.  Thank you for 

your attention after lunch.  See you at 2:40. 

THE MARSHAL:  All rise for the jury. 
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[Jury out at 2:26 p.m.] 

[Outside the presence of the jury] 

THE WITNESS:  May I step down? 

THE COURT:  Yes, you may.  

THE WITNESS:  Thank you. 

THE COURT:  And as soon as the room is clear, I will ask if 

you have anything to put on the record. 

MR. BLALACK:  Not from me, Your Honor. 

MR. LEE:  There was one question the Court had that I did get 

an answer to from my team.  Seventeen of the documents posted to the 

website were marked "attorneys' eyes only".  And I don't think it's 

necessary to give a list right now, but I can give those numbers to the 

Court if you desire. 

THE COURT:  Can the Plaintiff confirm that they've been 

taken down? 

MR. ZAVITSANOS:  Yes, Your Honor.  They've been taken 

down, and I was -- I was advised that there was no big deal about these.  

But they're down. 

THE COURT:  Good enough.   

All right.  Anything to put on the record before we take a 

break? 

MR. ZAVITSANOS:  Not at this time, Your Honor. 

THE COURT:  Very good.  Thanks and have a good recess. 

MR. BLALACK:  Thank you, Your Honor. 

MR. ZAVITSANOS:  Thank you, Your Honor. 
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[Recess from 2:27 p.m. to 2:42 p.m.] 

THE MARSHAL:  Court is back in session. 

THE COURT:  Thanks, everyone.  Please remain seated. 

Are we ready to bring in the jury? 

MR. BLALACK:  We are, Your Honor. 

MR. ZAVTISANOS:  Yes, Your Honor. 

THE COURT:  Thank you. 

MR. ZAVTISANOS:  Oh, Your Honor, one thing.  So the Court 

had suggested maybe some alternatives for the schedule.  Can we -- I 

think I made this clear, but for whatever it's worth.  We have no 

opposition to starting an early day, so.  In fact, we prefer it.  So whatever 

the Court's election -- 

MR. BLALACK:  Available when you are, Your Honor. 

THE COURT:  Let's start that Monday because I am going to 

the game tomorrow night. 

THE MARSHAL:  All rise for the jury. 

[Jury in at 2:43 p.m.] 

THE COURT:  Thank you.  Please be seated.  Go ahead, 

please. 

MR. BLALACK:  Thank you, Your Honor. 

Q Mr. Haben, we were talking about the process during 2016 

and 2017 when your group was evaluating whether to proceed with a 

recommendation to utilize outlier cost management.  And I said, do you 

recall that? 

A Yes, I do. 
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Q I want to show you another document that I understand is in 

evidence already, Plaintiffs' Exhibit 73.  And I believe, actually, it was 

shown to you by Mr. Zavitsanos earlier this week.  This document is 

entitled, "Customer Impact Advisory Brief."  Do you recognize that 

document, sir? 

A I do. 

Q Now, I'm going to show you on page 9 -- if you would go to  

page 9.  And I'm referring to the exhibit number page 9.  You'll see a 

heading that reads, "Outlier Cost Management Optimization".  And then 

on that page, you can read it to yourself, and the jury can read it later, 

it's got a number of questions.  Do you see that? 

A Yes, I do. 

Q So it has, how does this -- how will this program impact their 

net promoter score, and then there's a series of other questions with 

responses; do you see that? 

A I do. 

Q Now, the question that -- well, let me back up.  Do you know 

what the purpose of this document is and how it's used in 

[indiscernible]? 

A In general, what I understand this to be is they will go -- the 

team will go out and talk to sales organizations about customers and the 

impact, and answer questions.  So through the sales organization. 

Q So would this be part of a due diligence exercise to decide 

whether -- 

MR. ZAVTISANOS:  Objection.  Leading. 
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BY MR. BLALACK:   

Q What would be the purpose of this document? 

A It would inform them of the potential of the programs that 

are -- or the program available, in this case, outlier cost management.  

Try to preaddress any questions they may have such as net promoter 

score, which is like, is the client going to be happy?  Is the member going 

to be happy about this; yes or no?  And they get feedback and answers 

questions. 

Q I'm interested in that second question there down.  It says, 

"What is the competitive landscape?"  Do you see that? 

A Yes, I do. 

Q And it says, "Is UHC the leader?  Or are we behind others in 

our approach?  Please include all competitor's information available". 

Then the response reads, "UHC is utilizing Data iSight, owned by 

MultiPlan, to administer the FI OCM Program.  90 other payers 

nationwide use this methodology in a similar manner"; do you see that? 

A I do. 

Q What did you understand the question about the competitive 

landscape [indiscernible]? 

A It's to anticipate, hey, are we going to be the first ones using 

this or others using this and we're going to be in line with our 

competitors. 

Q For purposes of completing this survey, what was your 

understanding of the state of Data iSight in the market? 

A It was well out in the marketplace. 
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Q And did your [indiscernible] Data iSight? 

A I'm sorry.  You -- I couldn't hear you. 

Q Sorry.  Did your self-funded clients ultimately adopt Data 

iSight to some degree? 

A Yes. 

Q Over what period of time would you say that adoption 

occurred? 

A Obviously, it's continuing.  But it's a -- once it was put into 

place.  So I think as 2017, 2018 to current. 

Q Now, are there self-funding clients today who do not get 

[indiscernible]? 

A I believe they still were when I left. 

Q Now, during this period 2017 to 2019, was there any other 

suggestions that you recall MultiPlan making to UnitedHealthcare to 

improve the competitiveness of its out of network program? 

MR. ZAVTISANOS:  Hearsay, Your Honor. 

MR. BLALACK:  I'm offering it for the truth of the matter 

asserted, Your Honor. 

MR. ZAVTISANOS:  Then I would ask for limine instruction, 

Your Honor. 

THE COURT:  I think the question was fine, so objection's 

overruled. 

THE WITNESS:  Can you ask it again, please? 

BY MR. BLALACK:   

Q During this period you were there, 2017 through the period at 
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issue here, January 2020, were there other suggestions that MultiPlan 

made to UnitedHealthcare's out of network program team to improve the 

competitiveness of its out of network programs? 

A Yes. 

Q Can you give me an example? 

A It could improvements to Data iSight, the level for 

benchmarking inside Data iSight.  It could be improvements to fee 

negotiation and other components. 

Q Do you ever recall an initiative called Benchmark Pricing? 

A Yes. 

Q Was that one of the suggestions from MultiPlan? 

A Yes, it was. 

Q Now, I'm going to show you a document, sir.  Which I believe 

is in evidence.  Plaintiffs' Exhibit 96.  I believe Mr. Zavitsanos used this 

with you this week. 

MR. BLALACK:  Could you please pull that up, Shane? 

BY MR. BLALACK:   

Q You'll see it's an email from you, dated April 20th, 2017 to a 

number of people.  Subject of which is "OCM - MultiPlan Benchmark 

Pricing Overview"; do you see that? 

A Yes, I do. 

Q Do you remember being questioned about this document 

earlier? 

A Let me just take a peek.  Yes, I do. 

Q Now, if you turn to the attachment.  "Overview benchmark 
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pricing April 18, 2017"; do you see that? 

A Yes, I do. 

Q And I believe you testified in response to questions from Mr. 

Zavitsanos that you prepared this presentation? 

A Yes, I did. 

Q If you go to the next page, which would be page 3 of the 

exhibit, you'll see an overview.  And it says, "Recommendation:  

[indiscernible] benchmark pricing over the shared savings program 

when outlier cost management [indiscernible] Data iSight [indiscernible] 

July 20, 2017".  Do you see that? 

A Yes, I do. 

Q Now, could you remind the jury?  They have to discuss this.  

What was benchmark pricing and how did it work? 

A Think about it as a bar to achieve.  So if there's a wrap 

network discount available -- so if a provider has an agreement with 

MultiPlan, and that agreement's available for a payer like United or 

anybody else to use.  If United decides to use that -- if they look at that 

agreement, and the price of that reimbursement rate is at a threshold 

that, let's say, is above a benchmark.  I believe we started at 500 percent 

of Medicare.  I think in this, it says move to 350.   

But let's just say if it was at 500 percent of Medicare and it was 

lower than that -- equal to or lower that, we would use that wrap network 

discount.  If that agreement with that provider was above 500 percent of 

Medicare, we would say that's too expensive, it's not good enough.  And 

then we would move down into the hierarchy. 
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Q So just so that I'm clear about this.  If you have a benchmark 

price, does that mean that an out-of-network claim always must be 

priced at that selected benchmark price? 

A No. 

Q Why not? 

A If it didn't achieve or didn't meet that threshold of that 

benchmark, then it would go next into the hierarchy of the out of 

network program for that benefit plan. 

Q So it would be fair to say that benchmark pricing ensured 

that it would be priced above the benchmark? 

A Yes. 

Q But it could be priced for lower? 

A Yes. 

Q All right.  Thank you.  You just mentioned something that I 

wanted to ask about.  In fact, you can just see it's on the next page. 

MR. BLALACK:  Let's turn the page, Shane. 

BY MR. BLALACK:   

Q Do you see where it says, "competition and [indiscernible] 

steps"? 

A Yes. 

Q I believe, again, Mr. Zavitsanos asked you about this.  I want 

to talk about a couple of points here.  First of all, in the first paragraph, it 

says, "Today, our major competitors have some sort of outlier cost 

management; they use Data iSight.  United will be implementing July 1, 

2017".  Do you see that? 
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A Yes, I do. 

Q Does that refresh your memory about when Data iSight was 

implemented? 

A Yes, it does. 

Q And this presentation was dated April 2017.  So this would 

have been a presentation about benchmark pricing that predated the 

actual implementation of Data iSight? 

A That's correct. 

Q So why were you reporting to your colleagues that "Today, 

our major competitors have some sort of outlier cost management; they 

use Data iSight"? 

A Because I think it was important for them to understand that 

if we needed to be in line with our competitors that we need to move 

forward with this.  And it's an offering, right?  It's an offering to clients. 

Q And what do you mean "to be in line with our competitors"? 

A To be competitive with them. 

Q So can you -- and when you say, "to be in line with them", 

are you referring benchmark pricing or Data iSight in that sense? 

A In that sense, it would be Outlier Cost Management with 

benchmark pricing. 

Q Now, then you say, "One major competitor uses benchmark 

pricing, described in prior slide".  And then it says, "By implementing 

Outlier Cost Management as currently planned, United catches up to the 

pack, but not leading".  Do you see that? 

A I do see that. 
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Q And then it says, "If we implement benchmark pricing as 

described, with the intent to reduce the threshold to 350 percent CMS, 

United would be leading the pack along with a major competitor".  Do 

you see that? 

A Yes, I do. 

Q Just a few terms.  When we say, "threshold to 350 percent 

CMS", what does 350 percent stand for? 

A That would be a recommended benchmark pricing. 

Q CMS means what? 

A I'm sorry.  Medicare. 

Q Now, did in fact when United -- well, first of all, did 

UnitedHealthcare eventually adopt benchmark pricing? 

A Yes, we did. 

Q Did you adopt it at the recommended 350 percent? 

A I don't believe so.  I think we initially rolled out with 500 

percent of Medicare. 

Q And at some point in time, did you reduce the initial 

benchmark price of 500 percent to something less? 

A Yes, we did. 

Q And what was that? 

A I believe it was 400 percent. 

Q So at any point in time, has the benchmark pricing that 

United had used for its out of network programs been at 350 percent? 

A I don't believe so. 

Q Now, when you were referring to "implementing Outlier Cost 
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Management as currently planned, United catches up to the pack, but 

not leading", what did you mean by that? 

A What I meant by that is the pack is in terms of our 

competitors, and that we were more expensive in terms of medical cost 

reimbursement for employer groups.  And that if we implemented 

Outlier Cost Management, then we would be as competitive as they are, 

and not behind. 

Q But if you wanted to be a leader, what was it you were going 

to need to do? 

A We would need to be lower for the benchmark pricing. 

Q So separate and apart from Outlier Cost Management.  To be 

a leader, you would need to adopt benchmark pricing and at that 

threshold? 

A Yes. 

MR. ZAVTISANOS:  Objection, Your Honor.  Leading 

constantly. 

MR. BLALACK:  I'll withdraw. 

BY MR. BLALACK:   

Q To be a leader, what was necessary for you to do? 

A Well, it's -- and I'm sorry.  I skipped step.  You got to have 

benchmark -- I'm sorry -- outlier cost management available, have 

benchmark pricing then available, and then present to the clients that 

that's available to them if they wanted to adopt it. 

Q That would -- if you did all of those things, would you be a 

leader then? 
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A We would be in the middle of the pack. 

Q Did you eventually do all of those?  Did you do all of those 

things that you just described in the middle of 2017? 

A Yes. 

Q Did you adopt it at 350? 

A No. 

Q So when you -- where you ultimately settled out, was 

it -- was Outlier Cost Management adopted? 

A Outlier cost management was now available at that time. 

Q Benchmark pricing was eventually adopted? 

A Yes. 

Q At what threshold? 

A It started at 500 percent of Medicare. 

Q So once you did that, where in relative to your competition 

did you understand you were? 

A We were with the pack. 

Q And had you not implemented those plans, where would you 

understand and expect you to be relative to your competition? 

A We would be uncompetitive, and they would be 

disappointed. 

Q Now, just so that we can unpack this.  You've referenced 350 

percent of CMS here, and we've talked about conducting benchmark 

pricing at 500 that was reduced to 400.  We've separately talked about 

350 percent of Medicare and 250 percent of Medicare; do you recall?  

Because you've been testifying about programs that were tied to those 
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thresholds. 

A Yes. 

Q What were you referring to when you were describing 350 

percent of Medicare and 250 percent of Medicare? 

A So that was the methodology that was in line for the floor 

related to the ER services. 

Q Is that the ER [indiscernible]? 

A Yes, it is. 

Q Why did you all not follow through and go with the 350 

percent of CMS benchmark that was originally [indiscernible]? 

A Just because I think that would be just a very quick move.  

And we wanted to show our clients the value of the program.  At that 

point -- I mean, clients could decide if they wanted to move that down, 

but we wanted to get it implemented. 

Q Okay.  And do you remember when UnitedHealthcare 

implemented benchmark pricing for its out of network program? 

A I believe it was available in July of 2017. 

Q All right. 

MR. BLALACK:  Counsel, can we approach the bench? 

MR. ZAVTISANOS:  Yes. 

MR. BLALACK:  Before I move into the next statement. 

[Sidebar at 2:58 p.m., ending at 3:09 p.m., not transcribed] 

THE COURT:  Thank you, everyone for your courtesy.   

BY MR. BLALACK:   

Q Now, Mr. Haben, let's pick up with a different topic.  I believe 
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you were asked by Mr. Zavitsanos if you understood that one of the 

claims in this case was that the Plaintiff had an implied contract with the 

Defendants in this case.  Do you recall that?   

A Yes.  

MR. ZAVTISANOS:  Counsel, I did not hear your question.   

MR. BLALACK:  I said -- I asked him whether he recalled 

being asked in your examination that one of the allegations in this case 

were that the Plaintiffs in this case had an implied contract with the 

Defendants.  That that's one of the issues. 

THE WITNESS:  Yes, I do.  

BY MR. BLALACK:   

Q Okay.  In your role with UnitedHealthcare, in addition to 

being a vice president of out-of-network programs, did you have a role 

for provider contracting? 

A Yes, I did. 

Q What was that? 

A I had a role with -- I'm trying to kind of skinny this down 

because it was a broad role.  I contracted with national hospitals.  Am I 

free to say who they were? 

Q I think it's just enough to describe generally what your role 

was without getting into different discussions.  With any provider or with 

the Plaintiffs.  

A Fair enough.  Very large national hospital relationships 

across the country.  So I did provider agreements with them.  Very large 

national -- the largest national labs, I did contracts with them.  I did 
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national ancillary.  So very large national ancillary, which are like DMA 

providers.  I did contracts with them, as well. 

Q Now, I want to ask you about UnitedHealthcare's approach to 

provider contracting with out-of-network providers.  Based on your years 

of experience, as a matter of policy, would UnitedHealthcare ever agree 

to pay millions of dollars to health benefit claims without recording an 

agreement in a written contract?  

MR. ZAVTISANOS:  Your Honor, objection.  Invades the 

province of the jury.  And also, 403. 

MR. BLALACK:  This is just asking --  

MR. ZAVTISANOS:  And this --  

MR. BLALACK:  This is asking about the foundational 

element of them proving the claim, Your Honor.  That's all.  I'm asking 

about the policy of the company.  

MR. ZAVTISANOS:  And Your Honor, that's a --  

THE COURT:  Rephrase it.  Rephrase. 

MR. ZAVTISANOS:  Excuse me.  I'm sorry.  That's 48.035 

under the Nevada Statutes.  I believe this -- we do not have an expressed 

contract claim.  We have an implied contract claim.   

MR. BLALACK:  And I'm going to ask --  

MR. ZAVTISANOS:  We believe the -- I'm sorry, Counsel. 

MR. BLALACK:  Go on.  

MR. ZAVTISANOS:  We believe the elements are different.  

And this -- this directly invades the province of the jury.  And more 

importantly, the Court.   
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MR. BLALACK:  Your Honor, I am not invading the province 

of either the Court or the jury.  I'm asking about my client's policies and 

practice with respect to contracting, which is probative of the elements 

of the claim. 

THE COURT:  Then rephrase with regard to the policies.  

BY MR. BLALACK:   

Q Mr. Haben, could you tell me during your time as a leader in 

provider contracting for UnitedHealthcare, as a matter of the 

UnitedHealthcare policies -- that's what I'm asking -- were those policy -- 

did those policies contemplate that UnitedHealthcare would agree to a 

provider contract that was not in writing?  

MR. ZAVTISANOS:  Objection, Your Honor.  Again, invades 

the province of the Court.   

THE COURT:  That's an objectionable question.  

BY MR. BLALACK:   

Q Well, let me ask it this way.  Mr. Haben, could you explain to 

the jury what the policies of UnitedHealthcare were with respect to 

contract?  That's all I'm asking.   

A Yes.  Contracting needed to be in writing on contractual 

paper that was drafted by our attorneys and approved and used and 

available through a database.  

Q And was there any policy with respect to the term, like was it 

permissible to have a contract without an end date?   

MR. ZAVTISANOS:  Your Honor, again, invades the province 

of the Court.  And -- can I approach, Your Honor? 
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THE COURT:  Yes.   

[Sidebar at 3:13 p.m., ending at 3:15 p.m., not transcribed] 

THE COURT:  All right.  For the record, I've sustained an 

objection. 

BY MR. BLALACK:   

Q All right.  Okay.  Now, let's talk about some other topics, Mr. 

Haben.  And I want to talk about specifically now some issues that were 

discreetly covered with you by Mr. Zavitsanos.  And when he questioned 

you, there were a number of topics.  When he would ask you a question 

and you would say you disagreed or you thought it was a 

mischaracterization, you would ask to explain, and you did not -- were 

not given that opportunity.   

MR. ZAVTISANOS:  Excuse me, Your Honor.  The rules 

permit on cross-examination to ask leading questions.  And explanations 

are offered during direct examination, as counsel is doing now. 

THE COURT:  So --  

MR. ZAVTISANOS:  I would object to the -- to the argument 

and to the -- to the attack on counsel. 

THE COURT:  You'll have to -- you'll have to break it down. 

MR. BLALACK:  Okay.  Thank you, Your Honor. 

BY MR. BLALACK:   

Q What I'm going to do now, sir, is I'm going to give you the 

opportunity to explain those answers.  And so what I want to do is I'm 

going to show the jury, and I'm going to ask Ms. White if she could turn 

on the ELMO for me.  And you'll see here, I've written down our 
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summary.  And obviously, Mr. Zavitsanos can stand up during this 

examination to tell me I've got it wrong.  But these are our 

understanding of what the assertions in his examination were to you, 

Mr. Haben.  And I want to go through each of these and start with what 

you were questioned and the answers that you gave and give you a 

chance to explain.  

MR. ZAVTISANOS:  Your Honor, I'm sorry.  So counsel do 

not make assertions during examination.  They ask questions.  And I'm 

looking at just the first one.  I was asking questions about that.  Now, if 

he wants to -- if he wants to ask the witness whether he agrees with this 

or not.  But to represent that these were my assertions of what they are 

saying, I was asking questions.  And in fact, I think this gentleman 

disagreed with the first one that's up.  So I -- this is a mischaracterization.  

And it's also attempting to inject me into the examination.  

MR. BLALACK:  Your Honor, I am not characterizing this as 

argument.  I am going to go through each of these questions and Mr. 

Haben's responses and allow him to explain the information he did not 

provide in cross-examination.  

THE COURT:  You have to present it in a more neutral way.  

MR. ZAVTISANOS:  Your Honor -- I'm sorry.  

BY MR. BLALACK:   

Q All right.  Now, let me ask you this, Mr. Haben.  On the first 

one, I'm going to show you some testimony -- some questions and 

answers from your examination with Mr. Zavitsanos.  And I want you to 

kind of start there and go through and discuss those topics, okay? 
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A Yes. 

MR. BLALACK:  All right.  So can I have Shane bring up the 

first of those excerpts, please? 

MR. GODFREY:  Which exhibit are you referring to?  

MR. BLALACK:  This is 11/2/21, the date of the transcript, 

12475.   

MR. GODFREY:  What page?  

MR. BLALACK:  Page --  

MR. ZAVTISANOS:  Your Honor, I'm sorry.  I'm not really 

sure what we're doing here.  I -- there's a process for impeachment.  He's 

putting up -- he's putting up trial testimony when there is not --  

THE COURT:  All right.  Meet me in the hall, please.  

[Sidebar at 3:18 p.m., ending at 3:22 p.m., not transcribed] 

THE COURT:  Thanks, everyone.  For the record, I overruled 

an objection.  

BY MR. BLALACK:   

Q All right.  So what I'm going to do is quickly show you the 

sequence from your examination just to orient us on where we are and 

the topic that we're going to be discussing.  So the first one I want to 

show is page 124, lines 7 to 15 from the transcript of November 2nd.  

MR. BLALACK:  Do you have that, Shane?  

MR. ZAVTISANOS:  November?  

MR. BLALACK:  November 2nd.  

MR. ZAVTISANOS:  Thank you. 

BY MR. BLALACK:   
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Q All right.  So -- "are you telling this jury," let's find that.  

There you go.  "Are you telling this jury that saving someone's life who's 

been shot, that this amount -- this charge amount is egregious?"  Mr. 

Haben answered, "I'd tell you and I'd tell the jury when the claim is 

submitted, there's a lot of medical records that are involved that can 

justify reasonable amount.   

So the CPT code is typically one line item.  I would assume if 

someone got shot, that that's one line item making up the claim.  1,400 

to save someone's life?  I would think it would be a lot more expensive 

than just what I see."   

And then 130, line 20, skipping to the end.  Line 20,  

"Yes, but he says I want to be respectful, yes or no for 99285.  The 

most severe code we have is [indiscernible] egregious.  And so I'm trying 

not to be difficult, so I don't -- yes or no.  I'm trying to recall it.   

Question, "If you want to say I can't answer that, that's fine, too."   

"I can't answer that."   

"Okay."  "I'd need to reference other items.  Thank you."   

Do you see that, sir? 

A Yes, I do. 

Q Okay.  So I want to -- that's what I want to talk -- I want to 

discuss, where I want to pick up.  Now, Mr. Haben, have you reviewed 

that testimony?  Do you remember Mr. Zavitsanos asking you if $1,400 

was egregiously high to reimburse a CPT code 99285 claim related to a 

gunshot?  

A Yes, I do. 
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Q Do you recall him asking you if $254 was egregiously low to 

reimburse that same claim for that same kind of code related to a 

gunshot wound?  

A Yes, I do. 

Q Now, you testified, and I just showed it, that a CPT code is 

typically one line item.  So you said, "I would assume if somebody got 

shot, that's one item of a large claim."  What did you mean by that? 

A I think the way it was represented is it's a gunshot stated 

here.  I think that's a pretty severe wound issue.  And -- or a problem.  I 

mean, it's just horrible.  And I can't imagine that a claim for one item 

would be sent in for a patient that had a gunshot wound. 

Q I'm not sure the jury knows what you mean by one item.  

What do you mean when you say one item? 

A So CPT -- as I stated before, CPT codes -- I'm not a coding 

expert.  But claims come in with CPT codes that represent the services 

that have been performed.  

MR. ZAVTISANOS:  Your Honor, then in that case, we object 

to everything from this point forward.  Speculation. 

MR. BLALACK:  Your Honor, the witness is not testifying as 

an expert on CPT codes.  He knows how the CPT claims come in because 

they're billed out on a claim form.  

MR. ZAVTISANOS:  He literally just said the opposite.   

THE COURT:  He said, I'm not an expert.  But he could 

explain it.  Objection's overruled. 

BY MR. BLALACK:   
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Q Please continue. 

A Yes.  As I see claims through our out-of-network programs, 

they come in with multiple claim lines or CPT codes.  Those are codes for 

services that were performed on a patient.  

Q And so if a claim -- can a claim have more than one CPT code 

on it? 

A Yes, it can. 

Q And what is -- what does each CPT code on a claim line -- 

claim represent? 

A A service that was performed on that patient. 

Q So if there were five CPT codes on a claim, how many 

services would be reported on the claim? 

A Five services. 

Q And when United adjudicates those claims to price them or 

determine if they're covered, does it do so by each claim line or just in 

the aggregate? 

MR. ZAVTISANOS:  Your Honor, I'm sorry.  I think this 

touches on a limine point.  And I'm sorry to interrupt, but I think I 

understand what counsel's doing. 

MR. BLALACK:  I'm just trying to establish whether they're 

evaluated individually.  That's all.   

MR. ZAVTISANOS:  Well, I -- 

THE COURT:  Why don't you approach.  Let's see if we can 

handle it up here.  

[Sidebar at 3:26 p.m., ending at 3:27 p.m., not transcribed] 
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BY MR. BLALACK:   

Q Okay.  My question was, when a claim comes in with 

multiple claim lines on them, are they each reviewed and evaluated 

distinctly? 

A Yes.  

Q Now Mr. Zavitsanos I think  told you on the first day of your 

examination that his clients dispute over 11,000 claims in this case.  Do 

you recall something like that? 

A Yes, I do. 

Q And when he -- did he show you any of those actual claims? 

A I don't believe he did. 

Q And when he wrote up on the white board a number, he 

wrote a number something like $1,100 -- let's see whatever the amount 

was, I think it was $1,400 and then he wrote 254.  Did you -- did you see 

that? 

A I believe it was 1,428.   

Q Do you know what those numbers represent? 

A I have no idea what he was trying to represent.   

Q Now I believe you said, and the testimony would show that 

you could not say if $254 is a low payment for a CPT code 99285 because 

you would "need to reference other items."  Do you remember that? 

A Yes, I do. 

Q What other information would you need to look at to 

determine if that payment was reasonable? 

A Usually medical records are needed to be looked at. 
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Q What about other data about the rates for payment? 

A In terms of geographic location, type of service,  what 

providers accept. 

Q Was any of that information provided to you in connection 

with these examples? 

A No, they were not.  

Q Now I want to show you a few examples of disputed claims 

in this case from the disputed claims list.   And this is Plaintiffs' Exhibit 

473, which I believe is stipulated as admissible; is that right? 

MR. ZAVITSANOS:  Yes.  

THE COURT:  473 is in.   

BY MR. BLALACK:   

Q Now, sir, what I want to do is just pull out a couple of the 

illustrations from their claims list, just to show you and the jury the type 

of information that we have.  

A I don't have it.  I have 471 and 476.   

Q Okay.  Why don't we -- I'll do it electronically and see if you 

can follow along. 

A That would be better.  Thank you. 

Q I'm not sure if you'd be able to make sense of that even if 

you had a hard copy. 

A All right. 

Q I'm going to ask Shane here to bring out the claim line that 

I've identified -- I've identified by name.  First of all I'm going to show 

you the problems.  You'll see there is a reference to -- can you see what 
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those columns say, sir, at the top? 

A Yes, I can. 

Q Can you read those out loud? 

A The first column on the left  is entity.  Then the next column 

is facility.  The next column is facility -- I'm assuming that's facility 

county.  DOS typically means the date of service.  The account number.  

The billed provider.  The billed CPT code (bundled). 

Q Okay.  Now -- and then to the right do you see a column that 

says charges? 

A I do. 

Q And you see the next column says allowed.   

A Yes, I do. 

Q And then a little farther there's another row.  Do you see one 

that says employer?  

A Yes, I do. 

Q All right.  So let's just -- I want -- the one that's highlighted, 

let's use that one as an illustration.  So who is the entity listed for that 

particular code? 

A It says Ruby Crest Emergent -- I'm assuming that means 

Emergency.   

Q Do you know if that's one of the Plaintiffs in this case, sir? 

A I believe so. 

Q And then there's a date of service.  Can you tell what that 

date of service is? 

A May 29th, 2018. 
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Q And then under the billed CPTs, can you tell what CPT codes 

are reported on this claim? 

A I believe it's 99285; 2777 -- I'm sorry, 27788; and 99152.  

Q Okay.  Can you tell me the allowed amount for that claim? 

A The allowed amount is $1,781.91.    

Q Can you tell what the billed charges on the claim? 

A The billed charges were $2,477.  

Q Okay.  And can you tell what the employer group was for that 

particular member? 

A It's Major Drilling America, Incorporated.    

Q Now sir, I'm going to ask my colleague Shane to bring up a 

demonstrative that I prepared based on this claim.  And what I'm going 

to ask you to do is just confirm that the information related to the entity, 

county, date of service, employer charges allowed, the CPT codes are the 

same that you just read off on the claim. 

A It's Ruby Crest, Elko County.  Date of service is the same.  

The company and the employer is the same.  And the charges and the 

allowed look the same.  

Q Okay.  Now, sir, the codes there, can you tell if those are the 

same codes? 

A Yes. 

Q Now what I added in the right hand column is the 

description.  And I'll represent to you that's the description for each of 

those codes in the CPT manual.  That's the manual those codes are 

generated in.   And sir, when you testified -- well, let me back up.  Can 
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you tell from looking at the description, the nature of the event that was 

captured in this billing? 

A The description's got a detailed information about the code. 

Q Is there reference to a distal fibula fracture? 

A Yes, me just take a look at it.  Yes, thank you.   

Q Okay.  And that code up at the top, 99285, is that the same 

highest intensity code that Mr. Zavitsanos continued to call the most 

severe code? 

A Yes, I believe so. 

Q Okay.   So and do you see a reference to surgical care? 

A Yes, down in the middle there.  

Q So my question to you, sir, when you talked about the kind of 

-- the kind of claim you would typically associate with [indiscernible].  

You mentioned you would typically file more than one claim on it; is that 

right? 

A That is correct. 

Q Is this the type of claim that is more consistent with your 

expectations [indiscernible]? 

A Yes. 

MR. ZAVITSANOS:  Your Honor, I'm sorry.  We're getting 

into expert issues.  This is an undisclosed lay expert.  We do have 

experts that are going to be testifying about these issues.  So we object 

to this line of inquiry, Your Honor.  

MR. BLALACK:  Your Honor, I'm not asking for any expert 

opinion.  I’m trying to show to the jury the basis for the prior testimony 
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he gave in response to questions by Mr. Zavitsanos about why the 

example he was providing was inconsistent with his own expectations 

and understanding about  how that high intensity [indiscernible].   

THE COURT:  If you get into this in great detail with this 

witness, I won't allow another witness to go the same place.  

MR. BLALACK:  Okay.  That's fine, Your Honor.  I'm not -- I'm 

just not sure I'm following in terms of what specific issue. 

THE COURT:  Well, you can't have two witnesses on the 

same issue.  So if you have expert testimony coming in on this issue, 

then you need to rely on the expert rather than -- 

MR. BLALACK:  Well, we definitely have testimony, Your 

Honor, on a host of issues, but not on the question of what Mr. Haben's 

expectations were about what a claim associated with an emergency 

event would look like associated with that kind of dollar -- 

MR. ZAVITSANOS:  Your Honor, I'm sorry -- 

THE COURT:  You're getting close to getting cut off now.  

Getting cut off on that.   But I'll overrule the objection for now.  

BY MR. BLALACK:   

Q Well, let me go to the top there then Mr. Haben.  In this event 

the total charges for this -- these codes were what? 

A $2,477.   

Q And the total allowed was what? 

A $1,781.91. 

Q And you -- I know your accounting maybe is not what you 

want it to be.  Can you give me a rough sense of what the total percent 
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of the charges were that were allowed on this? 

A I would need help with a calculator.  If somebody could -- 

MR. BLALACK:  Mr. Killingsworth [indiscernible] and save me 

right now.   

BY MR. BLALACK:   

Q Let me try and tell me if my math is right.  I have 71.9 

percent.  Does that sound right? 

A I was going to say about 75 percent, yes.  

Q So sitting here today, sir, do you have enough information to 

render any kind of informed judgment about whether the amount 

allowed on the hypothetical Mr. Zavitsanos provided you is reasonable? 

A I have no ability to do that. 

Q All right.  Now let's look at the next issue that Mr. Zavitsanos 

raised with you, and that relates to the suggestion that in 2016 the 

shared savings program was a win, win, win.  But United Health moved 

its clients off of shared savings to drive its own fee revenue.  Do you 

recall the questions and answers around that topic? 

A Yes, I do. 

Q Let me show you the exchange that I want to focus on.  This 

is November 3rd, 2021, page 45. 

MR. ZAVITSANOS:  What line? 

MR. BLALACK:  Line 45 -- page 45, line 21.   

BY MR. BLALACK:   

Q The question was, "Ninety-five percent of the out-of-network 

doctors were happy to discount their bill charge.  No balance billing.  
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You get a fee.  The employer has clarity.  It's a win, win, win, win all the 

way around in 2016, right?" 

"A Can I clarify what you said? 

"Q No, sir." 

Now my question, sir, there was an exhibit referenced in that 

exchange, which was Plaintiffs' Exhibit 25.   

MR. BLALACK:  So let's bring that up and show that to the 

jury as well.   

BY MR. BLALACK:   

Q Do you remember Mr. Zavitsanos asking you about this 

document, sir? 

A Yes, I do. 

Q If you could go to page 2, this was a chart.  And I think in the 

upper right hand column it says "client eligibility and it had ASO 95 

percent of membership has SSP."  Do you see that? 

A Yes. 

Q And just to be clear, this was a little confusing.  When you 

heard the 95 percent of the membership is that referring to human 

beings or is it referring to customers or clients? 

A It is not referring to clients.   It's referring to the human 

beings when you add up all of the members underneath those clients. 

Q All right.  Now having looked at this exchange you had with 

Mr. Haben [sic], you indicated that you could clarify. 

A I'm sorry with who? 

Q I mean, excuse me, Mr. Zavitsanos.  Do you agree with his 
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framing that it was a win, win, win? 

A Can you pull up my testimony? 

Q Sure.  Can you go back in? 

A Can you ask your question again? 

Q Sure.  My question is do you agree that it was a win, win, 

win, all the way around? 

A No, I don't.  I was trying to clarify I think he misstated the 

percentage of what it was related to.   

Q And why didn't shared savings solve all of the problems?  

What was the problem that needed to be addressed with shared 

savings? 

A So our clients, as I stated before, when we looked at all 

outlier cost management and our work with the vendor, there was a 

concern that we weren't in the pack, and we were behind.  

MR. ZAVITSANOS:  Objection, Your Honor. 

THE WITNESS:  And so it wasn't a win for our clients. 

MR. ZAVITSANOS:  Excuse me.  Hearsay, foundation, and 

the issues we discussed at the bench.  No ability to -- I'm not -- I don't 

want to make a speaking objection, Your Honor.  Foundation and 

hearsay. 

THE COURT:  All right.  Let's take our afternoon recess.  I 

would have taken it at 3:30, but you're afternoon's been a little bit 

chopped up.     

So during the recess don't talk with anyone else or each 

other about any subject connected with the trial.  Don't read, watch, or 
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listen to any report of or commentary on the trial.  Don't discuss this 

case with anyone connected to it by any medium of information, 

including, without limitation, newspapers, television, radio, internet, 

cellphones or texting.   

Don't conduct any research on your own relating to the case.  

Don't consult dictionaries, use the internet or use reference materials.  

Do not post social media, don't talk, text Tweet, Google issues, or 

conduct any other type of book or computer research with regard to any 

issue, party, witness or attorney involved in this case. 

Most importantly do not form or express any opinion on any 

subject connected with the trial until the jury deliberates.  It is 3:42.  Let's 

be ready at 4:00.  We'll go for 45 minutes.  And we thank you for your 

courtesy.   

THE MARSHAL:  All rise for the jury.  

[Jury out at 3:42 p.m.] 

[Outside the presence of the jury] 

THE COURT:  Do you guys want to take a break and then put 

it on the record, or put it on the record now?   

MR. ZAVITSANOS:  Whatever is the Court's pleasure, Your 

Honor. 

THE COURT:  I'd rather do it while its fresh in everybody's 

mind.   

MR. ZAVITSANOS:  So Your Honor, here's the issue.  So 

here's the issue.  So counsel has selectively chosen a handful of the 

SPD's that contain varying language.  Some of the ones that he showed 
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do not contend reasonable and customary.  We don't have all the SPDs 

for all the clients associated with these claims and the amendments.  But 

the bigger issue now, and really the fundamental issue to me in this 

case, is whether these changes -- this migration that they've mentioned, 

whether that was client driven or whether that was United driven. 

Now I have to say, Your Honor, it defies logic, it absolutely 

defies logic, that a company as sophisticated as UnitedHealthcare with 

the kind of infrastructure that they have has been unable to produce one 

piece of paper from any client indicating that they were the initiating 

force behind these changes.   

And for this man, who -- and he did this multiple times 

during my examination, to suggest that this was client driven, it literally 

-- there is no way for me to be able to examine him on this point.  And so 

I'm left with -- the only thing that I'm left with is whether the jury finds 

him palatable or not.  Whether they find him credible or not, based on 

his -- based on his oral word.  

So I don't think it's appropriate to ask him whether this was 

driven by the Plaintiff.  Certainly if this was recommended -- if this was 

driven by consultants, there's no consultant that I know and look we 

work with a lot of clients that work with consultants, none of that's been 

produced.  None of these letters from these clients have been produced.  

There's nothing.  And there are -- there are some documents in evidence 

where United is saying that the clients want it.  He can use those.  I mean 

those are in evidence.  That's fine.  But to go further with what he's 

saying here, I just -- it really puts us in a box. 
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MR. BLALACK:  Your Honor, I disagree with that 

characterization.  We produced a half a million pieces of paper, which is 

littered with communications about client pressures, client 

competitiveness, lack of competitiveness, being behind the pack.  I've 

shown a handful of those today.  He showed some of them in his 

examination.  And so I just think it is fundamentally factual and correct 

that there isn't a substantial record in this massive document collection 

about the basis for UnitedHealthcare's view that it was behind the pack 

and that these programs at all were responsive.  I've shown three today. 

Mr. Zavitsanos' passively fair game to teach him and say you 

know what, that's not true.  This is what you're doing.  You weren't really 

behind the pack.  In fact, within the last week, he showed him four or five 

different documents, the purpose was to suggest to the jury that they 

were leading the market.  You may remember there were a couple of 

them about how you're leading the market, and I forget the phrase,. 

beating the doors off or something like that. 

So there's evidence that both sides have available to argue to 

the jury their respective position [indiscernible] but it's not from lack of 

documentation.   

On the claim document issue, they introduced three claim 

documents in their exhibit.  They did the Walmart plan; they did the 

AT&T plan, and I'm trying to think of what the third one is, but I know at 

least those two.  And so I went and pulled out the Walmart plan myself.  

So the notion that we're cherry-picking plan documents when they're 

using plan documents that they want, and we made a production of 
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200,000 administrative records with the relevant plan language in there, 

it's just baseless. 

MR. ZAVITSANOS:  A brief reply, Your Honor.  I'm not taking 

issue with counsel's right and privilege to select whatever documents 

they want from the production and try to admi those in evidence.  That's 

not the issue.  That's not my complaint.  My complaint is there are no 

documents, zero, zero, produced from third parties outside of United that 

indicate that this is client driven.  Zero.  I mean literally zero.   

And the second complaint that I have, Your Honor, is that not 

all the plan documents were produced.  Now the second concern I've 

raised with the Court before, that's a little bit -- I'm more concerned 

about it, but it's the first one that I'm particularly concerned about, 

because look, that to me just feels a lot weightier in terms of the kind of 

evidence that a jury would put stock in.  Whether this was United being 

motivated by greed or whether this was United trying to be kind of a 

good corporate citizen and try to save their clients' money at their 

request.   That's a very material issue on the issue of what a reasonable 

rate is.  And so I'm just -- I've got one arm tied behind my back here.  

MS. LUNDVALL:  And Your Honor, what Mr. Zavitsanos is 

doing is he's laying the foundation for the request in for the jury 

instruction dealing with the adverse inference.  

THE COURT:  I understand. 

MS. LUNDVALL:  There was a sanction that was imposed as 

far -- back in April.  The documents that are being referenced fall within 

the scope of that adverse inference and this witness has indicated 
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repeatedly that in fact there were conversations with clients, and then he 

pivoted to conversations with consultants.  And that there was 

documentation from these third parties that were driving this.  And that 

is the documentation that we do not have.   

THE COURT:  I'm going to overrule the Plaintiffs' objection.  

However, after I hear the cross-exam, or the -- when I hear your redirect 

we'll resolve the issue of jury instructions. 

MR. ZAVITSANOS:  Thank you, Your Honor.   

MR. BLALACK:  Thank you, Your Honor.  

THE COURT:  Thank you both. 

[Recess taken from 3:49 p.m. to 4:02 p.m.] 

THE COURT:  Ready to bring in the jury?  

MR. BLALACK:  We're ready, Your Honor. 

THE COURT:  The jurors are asking about a schedule for next 

week.  So I will do that -- I'll have it for them Friday.  And we'll have 

letters for their employers on Friday.  

MR. ZAVITSANOS:  And Your Honor, you -- I gather that 

means Your Honor will make a decision on whether we start earlier or 

not by Friday?   

THE COURT:  I will.  I'm thinking between 8 and 8:30.  And --  

THE MARSHAL:  All rise for the jury. 

THE COURT:  -- short lunches.   

[Jury in at 4:03 p.m.] 

THE COURT:  Thank you.  Please be seated.  So to the 

members of the jury, you know that you guys need a schedule for next 
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week.  We're off tomorrow for the holiday.  And for anyone who's a 

veteran, thank you for your service.  But Friday, we'll start again.  Let's -- 

start at 9 Friday instead of 9:30. That'll give us a half hour.  And more 

than likely, next week we'll have longer days.  I will also have a schedule 

for you Friday and letters for your employers on Friday.  Thank you. 

Please proceed. 

MR. BLALACK:  Thank you, Your Honor.  

BY MR. BLALACK:   

Q Mr. Haben, when we broke, we were discussing the 

suggestion that the shared savings program was a win-win.  Do you 

remember that? 

A Yes, I do. 

Q I think you had explained why while it offered a lot of good 

benefits, it also had some drawbacks.  Do you remember that testimony? 

A Yes, I do. 

Q Typically -- let's just remind the jury.  The primary 

component of the shared savings program is out-of-network? 

A That is correct. 

Q Typically, what are the nature of the agreements that the 

third-party, like MultiPlan has in an out-of-network with those providers 

that participate? 

A Typically, they're a percentage off of billed charges.  So 

whatever the provider bills, it's a percent reduction off of that.   

Q And has that methodology contributed in any way to the 

shortcomings of the program? 
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A Yes. 

Q Why? 

A Because there was no limit to what the provider could do for 

increasing their billed charges.  So if it was a percentage off of that, if -- if 

those bill charge amounts increase, which is really the chargemaster of 

that specific provider.  If that continues to go up, and goes up at a certain 

point, the value of what that discount was prior could've been erased. 

Q Let's just make sure the jury understands what you're talking 

about there.  I'm going to ask Ms. White to turn on her Elmo real quick.  

So I'm going to just try to illustrate [indiscernible] over time.  Sir, I've laid 

out year one, year two, year three.  Okay? 

A Okay. 

Q You see that? 

A Yes. 

Q Now, let's assume that the wrap agreement between 

MultiPlan [indiscernible] and an out-of-network provider offered a 20 

percent discount.  Well, actually, something simple.  A ten percent 

discount for bill charges, okay? 

A That's fine.  Can I -- I'm going to be picky on how you put 

that.  It's not of bill charges. 

Q Yeah. 

A It's off of. 

Q I'm sorry. 

A That's very important. 

Q Appreciate it.  Sorry for that bad grammar.  Okay.  So in year 
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one, if the RAP agreement had an agreement ten percent off of build 

charges, and the chargemaster or bill charged for a service under that 

agreement was $1,000 -- 

A Okay. 

Q -- that's the assumption, what would be the rate that 

UnitedHealthcare could access under the shared savings program for 

that provider in this program? 

A So it would be $900.  Ten percent reduction off of 1,000.   

Q So is that description in year one capture it properly? 

A Yes. 

Q Okay.  Now, let's assume for a hypothetical that the bill 

charge for that provider has increased by ten percent in year two. 

A Okay. 

Q What would that bill charge be?  Would that be $1,100? 

A Yes. 

Q So with that same RAP agreement in place, what would be 

the rate that UnitedHealthcare could access to reimburse a claim from 

that same provider in year two? 

A So it would be a ten percent reduction.  So it'd be a $110 

reduction. 

Q So that would be $990? 

A $990.  Yes. 

Q All right.  Now, let's assume in year three the provider's 

charge is increased by $100.  So now that would be $1,200 for the billed 

charge in year three.  So using the same RAP network agreement that 
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was in place on year one, what would be the rate that the 

UnitedHealthcare plan could access under the shared savings program? 

A So that'd be a ten percent reduction.  So a reduction of $120.  

And that would be 1,080. 

Q That's what I've got. 1,080 would be the rate under the 

shared savings program.  Does that look right, sir? 

A Yes. 

Q The following year, let's assume that the provider this time 

only increases the charge by $50.  So now it's 1,250 in year four.  Okay? 

A Okay. 

Q Under that same RAP agreement, with that ten percent 

discount, what is the amount or the rate that UnitedHealthcare could 

access for that provider for a member in year four? 

A So that's a ten percent reduction.  So that would be $125 

reduction.  And I believe the math is 1,125.   

Q So if I -- does that all apply, sir? 

A Yes, it does, sir. 

Q So same rate wrap agreement, same rate, same provider, 

everything's the same.  The only thing that changes is that the charge 

increases year over year, correct? 

A The chargemaster for that provider has increased. 

Q And over that time, the rate the member -- the benefit plan is 

paying using the shared savings program is increasing from year one at 

$900, in year four to 1,125? 

A That is correct. 
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Q And does that -- like, is that hypothetical I'm describing here 

typical of the experience that UnitedHealthcare observed in the market 

during the period that you were questioned about by Mr. Zavitsanos?  

A Yes.  

MR. ZAVITSANOS:  Excuse me, Your Honor.  Objection.  Lack 

of specificity.  And also, speaking as a corporate rep.  So --  

THE COURT:  Overruled.  

BY MR. BLALACK:   

Q So as a result, did the dynamic that's illustrated in the 

example we just walked through with the jury, was that a factor that 

contributed to UnitedHealthcare's recommendations to clients about out-

of-network programs over the course of the period at issue in this case? 

A Yes, it was. 

Q Now, let's move on to a new topic.  So I want to talk about 

the suggestion that UnitedHealthcare's goal was to move clients off of 

the reasonable and customary FAIR health program to shared savings 

program enhanced to cut reimbursements and make more money.  

Okay.  That's what I'm going to focus on. 

A Understand.  

Q I'm going to show you the exchange that you had on this 

question with Mr. Zavitsanos.  This is page 57 of the transcript from 

November 3rd.  Okay.  If you'd look at line 7 through 16, you'll see an 

exchange that reads,  

"Q So this document is in 2018.  We've got -- it's two years after 

the one we just looked at.  We're getting these -- we're getting these 
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fees, these percentage fees.  Now the goal is to get clients off of 

reasonable and customary care health.   

Can you underline that, Michelle?   

"Q United's goal on this internal only document is to get clients 

off of this so your salesforce can earn a fee, right?"   

You responded, "That is misrepresented.  I can explain."   

"Q No, sir."   

And then he proceeds.  Is that correct? 

A That is correct. 

Q All right.  Does that refresh your recollection of the issue I'm 

going to be talking to you about now? 

A Yes, it does. 

Q You were also shown an example --  

MR. ZAVITSANOS:  Your Honor, under optional completion, 

can we read the rest of the Q and A on that page, please? 

MR. BLALACK:  Sure. 

THE COURT:  You may.  

MR. ZAVITSANOS:  Including the Court's instruction. 

MR. BLALACK:  Sure. 

THE COURT:  You may.   

BY MR. BLALACK:   

Q All right.  So the document I want to show you is referenced 

in that exchange, sir.  It's Plaintiff's Exhibit 368.  

MR. BLALACK:  So Shane, could you bring that up?   

BY MR. BLALACK:   
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Q This is the document to which you -- about which you were 

being questioned.  Sir, do you remember being questioned about this 

document? 

A Yes, I believe so. 

Q If you'd go to page 7.  The first -- under the first sentence, 

under the sales strategy of keeping counts it says, "The goal is to provide 

value and advocacy for consumers and plan sponsors."  Do you see that? 

A Yes, I do. 

Q Okay.  What does that mean? 

A What that means is clients demand value.  And our goal was 

to make sure that they are satisfied with what we provide.   

Q Uh-huh. 

A And that we were doing an advocacy component for the 

program for the consumer.  So that means the employees or the patients 

and the plan sponsors to take the members out of the middle, if we need 

to.  

Q Now, underneath that, the very first bullet says, "Clients are 

not obligated to change their out-of-network program.  But you are 

obligated to review the options and inform your clients as appropriate."  

Do you see that? 

A Yes, I do. 

Q What was that -- what did that mean? 

A Just you can't make a client change, but you need to make 

sure that they understand what's available for them. 

Q And earlier, we talked about whether United has programs 
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that were opt-in programs or opt-out programs, do you remember that? 

A That's correct. 

Q How does United's approach to that question relate to this 

kind of stuff here? 

A It's an opt-in concept. 

Q Now, just to remind the jury, when we're talking about this 

physician reasonable and customary, does that even apply to 

[indiscernible], sir? 

A It does not. 

Q And with respect to the physician refund customary 

program, what was United's goal in terms of dealing with its clients on 

that program? 

A Our goal was to inform them of the options that they had to 

help address medical expense and to make sure that they understood 

that, and what the fees were for that if they wanted to choose it so that 

they could make a decision. 

Q Now, you've described earlier with the shared savings 

program some of its benefits and some of its drawbacks.  Do you recall 

that? 

A Yes. 

Q Were there any drawbacks to your -- on your time when you 

were meeting out on that program with the physician reasonable and 

customary agreement? 

A I believe that there was the exposure to balance billing, 

although fairly rare.  
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Q Okay.  And the benchmarks that were used to price claims 

under that program, what were they based on? 

A They were based on what should providers submit for billed 

charges. 

Q So the same kind of concerns that were presented with the 

shared savings program, were they present for the reasonable -- 

physician reasonable and customary program? 

A Yes, they were. 

Q In what way? 

A Again, the same issue.  There was no control.  The providers 

could do whatever they want for their bill charge amounts.  And again, to 

be very specific, it's their specific chargemaster, what they would submit 

for a claim.   

Q We've now covered that topic.  Let's go on to the next one, 

which is the information that was discussed with you, Mr. Haben, 

regarding UnitedHealthcare allegedly making over $1 billion in shared 

savings fees for doing nothing and double dipping by getting PMP and 

fees.  Do you have questions around that topic?  

A Yes, I do. 

Q I'd like to show you the exchange just to orient the jury on 

what we're talking about. 

MR. BLALACK:  Shane, this would be November 3rd 

transcript, page 65, and line 3, please.   

BY MR. BLALACK:   

Q I'll just -- I'm not going to read it all.  I'll just let the jury and 
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you, Mr. Haben, scan it.  Down to line 25.  At the end, you were asked 

about the Bellagio Hotel and about how it's got bricks and mortar, 

pictures of the room.  And then the question is you were getting a $1 

billion every year for doing nothing other than just cutting the rate.  You 

then stated that was incorrect, I can provide context if you want.  "No, 

sir.  Let's move on."  Do you see that? 

A Yes, I do. 

Q Okay.  What was the context you wanted to provide and 

respond to? 

A There are many things that United does to support the out-

of-network programs and shared savings.  That includes FTEs that we 

have to hire to support the program.  There is claims administration in 

terms of sending the claims out to a vendor.  Obviously, HIPAA, which is 

security for medical records is required.  There's many other things 

associated with the program itself.  

Q And I believe for the shared savings program, that has a 

member advocacy component, correct? 

A For shared savings on the fee negotiation component, yes, 

there is an advocacy piece. 

Q So in other words, if an out-of-network provider is not a 

participate in a RAP network, there could be a perspective negotiation as 

part of that program to try to resolve a dispute, so the member is not 

balance billed? 

A That is correct. 

Q And to the extent shared savings would incorporate shared 
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savings enhanced, which is the OCN program, is there an advocacy 

component with that program? 

A Yes, there is. 

Q Is that a service for which United is seeking to be 

compensated?  

A Yes, we are.  

Q Now, does United seek to be compensated in the form of a 

fee from programs where it doesn't utilize an advocacy and offer an 

advocacy component? 

A No.  A program like ENRP, where there's no advocacy, that's 

free for the client.   

Q Now, I was going to go through the -- how the shared 

savings fee is calculated, but I think we've done that.  I think the jury fully 

understands.  So I'm not going to go back to it.  But I do want to try to 

address this notion that you're being compensated -- UnitedHealthcare is 

being compensated for doing nothing.  I think you identified that there 

are different percentages of shared savings fees; is that correct? 

A Yes, there is. 

Q Right.  And correct me if I'm wrong, I believe you told Mr. 

Zavitsanos, typically, somewhere in the neighborhood of 30 percent. 

A Yes, it is. 

Q So using that just as a guide for this question, if that's the 

average administrative fee charge for the shared savings program that 

produced the $1 million in fees about which you were questioned by Mr. 

Zavitsanos, can you tell the jury roughly how much that represents in 
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medical costs that health plan clients and their employees did not incur? 

A What's -- rough math is about $3 billion. 

Q So does United Healthcare consider that a value that you 

provide your clients? 

A Yes. 

Q Now Mr. Zavitsanos also asked you about a PMPM fee that 

United Healthcare from its self-funded clients.  So it's different from the 

shared savings fee.  Do you recall this question? 

A Yes, I do. 

Q Just to remind the jury, what does PMPM stand for? 

A Per member per month. 

Q What is that fee for? 

A It's the administration of the health plan.  Includes benefit or 

claims administration that's both -- that's in our network.  Could be ID 

card generation.  It could be health plan document generation.  It could 

be a number of things. 

Q Would it include, you know, creating and managing a 

network? 

A Yes, it could. 

Q So are those kinds of services that are typically covered by 

PMPM fee the kinds of services that are covered by a shared savings fee? 

A No, they're not. 

Q So is the shared savings fee different from the PMPM fee? 

A Yes, it is. 

Q So for those health plans that have a PMPM fee but who 
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choose an out of network plan like shared savings where United 

Healthcare charges made as separate against an administrative fee, why 

does United Healthcare also receive that additional fee on top of the 

PMPM fee? 

A In terms of the shared savings fee? 

Q Yes. 

A It's for the cost of administrating the service and the value of 

the program. 

Q Now Mr. Zavitsanos asked you a lot of questions about the 

amount of the margins, the revenue you make, whether United 

generated a lot of revenue over the years.  Do you think it was unfair for 

United Healthcare to be paid these administrative fees for an out of 

network program? 

A No, I do not. 

Q Why not? 

A The clients were well aware of the value of the programs that 

could be provided.  The percentages and the fees were very clear.  

There's bills that they get on a regular basis.  It's all transparent. 

Q Are you ashamed of trying to make money with a business 

[indiscernible]? 

A No.  And I -- you know, I will take -- tell you that the shared 

savings and what it does for the member and the value that it provides 

as well as the employer group, it helps them out. 

Q As the guy who ran the out-of-network program for close to 

20 years before you retired --  
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A Yes. 

Q -- how do you feel about the work you did, are you proud of 

it? 

A Very proud.  And you know, the staff that we have that have 

been with me for -- some have been there for 20 years.  They enjoy the 

work that they do and the help that they provide people.  We get 

engaged with people.  We help employer groups.  It's -- I view -- I'm very 

proud of what we did. 

Q All right.  Now I want to move on to the next document, sir, 

which is the suggestion that the claim I made in opening statement 

regarding bill charges realized between -- and I'm talking about in the 

state between 2019 and 2020 -- is contradicted by a United Healthcare 

email.  Do you remember questions around that topic? 

A I believe so. 

Q Okay.  Now we're going to offer evidence in this case on 

what the data shows.  So that'll get resolved for the jury one way or the 

other, and they'll know who was being forthright and who wasn't.  But I 

want to talk about the questioning you received in the cross-examination 

from Mr. Zavitsanos.  So that's  -- 

MR. BLALACK:  Shane, that's November 3, 2021, page 11 out 

of 17.  I think if you -- yeah. 

BY MR. BLALACK:   

Q So this is, I think, quoting from my statements in the opening 

statement.  Yeah.  Here we go.  We have a transcript of counsel's 

opening.  It says:   
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"Q The evidence is going to show that FAIR health 80th 

percentile, those charges grew, grew, grew, dropped out a bit, and t hen 

skyrocketed.  Did you hear that?"  That's Mr. Zavitsanos asking you that.   

You then responded, "I did not."   

"Q In support of that, he put up a statistic showing a graph with 

the charges going through the roof.  Did you see that? "  

"A I did not. 

Then he said,  

"Q "Well, that's my friend, Mr. Leyendecker, back there.  He got 

very excited when he heard that because the reality is you all 

manipulated these numbers, right?" 

I object. 

And then you answer, "I disagree." 

A little further on page 15, this is where it kind of wraps up.  Going 

on for a while.  Page 15, line 17.   

"Q Well, we got your lawyer telling the jury charges were 

skyrocketing, but in real time, it says the opposite.  Which one should the 

jury put more stock in? 

"A I think you're misrepresenting it.  So which is 

"Q Which one should they put more stock in, sir, the document 

or what your counsel said?  That's my question." 

You answer, 

"A Bill charges went down because we brought providers into 

the network.  That doesn't reflect what a specific provider would charge. 

And then Mr. Zavitsanos objected.  The answer is 
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nonresponsive.   

And you said, 

"A Those are two different statements between -- 

Now here's -- the document he's referring to is an email.  

Plaintiff's Exhibit 37.  And I'll show you that and show the jury that.  And 

this is [indiscernible] -- and you can look at this [indiscernible].  It's an 

email from Ms. Paradise.  I don't think you're copied on this, actually. 

MR. BLALACK:  So we can go on down to the second page.   

MR. ZAVITSANOS:  I'm sorry.  What exhibit is this? 

MR. BLALACK:  This is Plaintiff's Exhibit 370.   

MR. ZAVITSANOS:  Thank you.   

[Counsel confer] 

MR. BLALACK:  370.  There we go. 

[Counsel confer] 

BY MR. BLALACK:   

Q Okay.  So let's go over this again.  This is Mr. Weinstock 

[indiscernible].  And I do think there's actually a copy of this 

[indiscernible] in 26 is that one.  But the one that you were questioned 

about is two days earlier, the middle on the second page.  So it should 

be June 24.  Yeah.  There we go.  Now if you go down, there should be 

some bullet points.   

MR. BLALACK:  [Indiscernible] keep going.  There we go.   

BY MR. BLALACK:   

Q And it says in the last paragraph after bullet point listed, it 

says -- let's see where it says this.  I lost the [indiscernible].   
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MR. BLALACK:  Is that page 2?   

MR. GODFREY:  That was 3.  

MR. BLALACK:  There we go.  Oh, okay.   

BY MR. BLALACK:   

Q Okay.  So he says as we discussed, even though we are 

seeing increased savings year over year, we're experiencing continued 

reduction, non-par charges [indiscernible].  That has been the case since 

year 2016.  Do you see that? 

A Yes, I do. 

Q Now when you were questioned about this, the suggestion 

that this wasn't consistent with my representation to the jury about 

whether charges were not [indiscernible] initially.  You contested that the 

statement I made was incorrect.  And you said that -- you tried to explain 

what this referred to.  Do you remember that? 

A Yes, I do. 

Q Would you please explain to the jury what you were saying? 

A So what I was trying to provide clarification on, this is 

referring to kind of an overall pooling of all the non-par charges.  We 

brought a provider in, which is a contract that I did, Quest, into the 

United relationship.  And that brings the pool dollars down. 

The other -- that's completely different than when you think about 

an individual provider's charge master, like what they submit for a 

charge.  So you could bring the entire -- you could reduce the pool of all 

the non-par provider billed charges by bringing somebody in.  That 

provider now is considered in network.  That pool of dollars drops.  But 
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still, the providers in that pool of non-part charges, if you look at them 

individually, they have their own individual charges, their charge master, 

what they would submit for a claim. 

So what I'm clarify is even though maybe you brought somebody 

in because they came in network, an individual provider's billed charges 

in that pool still could be going up.  That was my point. 

Q Okay.  So let's try to unpack that a little bit.  So first of all, 

what's a charge master? 

A I viewed it as this is what they submit, kind of the value -- the 

dollar amounts that they put towards the services of the claims that they 

would submit.  So --  

Q Is it like a price list? 

A It's like a price list.  Thank you. 

Q And that's what -- when we think of charges, do you think of 

what's the price listed on the charge master? 

A Yes. 

Q Okay.  Now when you refer to removing providers from the 

pool of charges, the out of network charges, bill charges, and then 

coming in, what do you mean by coming in?  Coming in to what? 

A So they became a par provider.  Quest is a very large 

national lab.  And their dollars came -- became a participating provider, 

because we have a written agreement with them.  And so, they are no 

longer non-participating provider.  So the value of -- or whatever they 

had for their bill charges in there moved over to an in network bucket. 

Q So just for example, if Quest had been out of network prior to 
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this email, those dollars would have been reflected in the pool of bill 

charges being evaluated; is that correct? 

A Correct. 

MR. ZAVITSANOS:  Objection, Your Honor.  Leading. 

THE COURT:  It is leading.  Rephrase. 

MR. BLALACK:  I'll withdraw. 

BY MR. BLALACK:   

Q So walk me through the -- take the Quest as an example.  

Walk the jury through how the metric would be evaluated when Quest 

was out of network and then what would happen to the analysis once 

they came in. 

A Let's think about the -- so Quest, very large national lab.  

Prior to having an agreement, they were being viewed as an out-of-

network or non-par provider.  They're one of, you know -- I think the 

example was we had five percent of the claims come in as non-par.  

They would have been in that consideration of a non-par provider.   

Once we got a contract with Quest, they're not -- the out of network 

program is not applicable, because they're part of United's network, and 

those pool of dollars now is being viewed as in network, and our 

programs would not apply. 

Q So if the jury later hears evidence in this case that the bill 

charges or charge master  [indiscernible] went up every year, and if they 

later hear evidence that the FAIR health data on which they're relying 

shows that the charges in the state of Nevada went out every year and it 

showed how much, is there anything inconsistent with that evidence and 
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the statement that's -- was quoted to you from Ms. Paradise in this 

email? 

A No. 

Q Why? 

A You got to think about the individual charges for that 

provider.  If they continue to go up, they're ones that would contribute to 

the overall billed charges of an account of an administrator like us.  But if 

you bring somebody in network, those charges go down.  So you still 

could have somebody that has individually high charges but, overall, in 

aggregate, your overall charges could go down, because you're 

contracting with somebody and bringing them in network. 

Q All right.  I'm going to move on to one more issue before we 

break for the day.   

MR. BLALACK:  And, Shane, I'm going to skip ahead to 

something.  One second, Your Honor.  Court's indulgence. 

BY MR. BLALACK:   

Q All right.  Now the thing that I want to talk about is some 

questioning you received regard the AT&T benefit plan.   I think that may 

have happened yesterday.  And the suggestion was that there was an 

AT&T benefit plan that required United Healthcare to reimburse a claim 

at the reasonable and customary rate but that United Healthcare ignored 

that benefit plan and paid the claim at the Data iSight rate instead.  Do 

you remember that question? 

A Yes, I do so. 

Q Okay. 
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A I believe so. 

Q So let me show you the transcript.  It's page -- November 9th, 

transcript page 38, line 17 down at the bottom.  You took this claim -- the 

question was  

"Q You took this claim, and you applied one of your alleged 

programs to it when the plan says you're supposed to use reasonable 

and customary so that you can make a fee, right? 

"A That's incorrect.  I don't know if this plan document goes 

with this EOB.  AT&T has got multiple policy numbers.  So if you want to 

show me the SPD from the group number, I can see if that's the same 

one." 

Do you see that, sir? 

A I do. 

Q Okay.  Now I want to go back over those documents and see 

if we can figure this out.  Now the first point I want to ask, sir, is you 

remember that you were shown that EOB.  And that's Plaintiff's Exhibit 

444. 

MR. BLALACK:  Bring that up.   

BY MR. BLALACK:   

Q Do you recognize this as the document that Mr. Zavitsanos 

showed you? 

A Yes.  Yes, I do. 

Q Now do you remember, on the top of page 1, where it says 

member patient information? 

A Yes. 
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Q And if one wanted to know what specific plan was connected 

to this patient and this claim, what information in that box would be 

helpful to track that down? 

A The group number would be the most specific. 

Q Okay.  Now the group name there is AT&T Mobility, correct? 

A That's correct. 

Q Okay.  And I think you testified yesterday that AT&T is a 

client of United Healthcare? 

A Yes. 

Q And do you know if AT&T has more than one plan with 

United Healthcare? 

A I believe they do. 

Q Now are all of those plans exactly the same? 

A I do not believe they are. 

Q Now under group number there, you'll see a number.  Can 

you tell the jury what that number is? 

A 0712670. 

MR. BLALACK:  Now I'm going to ask everyone to remember 

that, and I will pull it up right now.  Group number 0712670.   

BY MR. BLALACK:   

Q Now I'm going to ask Shane to pull up Plaintiff's Exhibit 290, 

which I believe was the certificate of coverage that you were shown for 

the AT&T client.  Do you see that, sir? 

A Yes, I do. 

Q So it was offered into evidence yesterday and shown to you  
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[indiscernible].  Do you remember that? 

A Yes, I do. 

Q Okay.  Now if you look on page 2 of that certificate of 

coverage, I think you'll see a group number.  See a group number? 

A Yes, I do. 

Q What's that number? 

A 730247. 

Q Okay.   

MR. BLALACK:  I'm going to Ms. White if she can 

[indiscernible] over to the Elmo real quick.   

BY MR. BLALACK:   

Q Sir, I wrote down those two numbers.  Would you agree with 

me that the group number from the EOB that you were shown is 

different from the group number from the certificate of coverage that 

you were shown? 

A Yes, it is. 

Q What does that tell you?  

A That EOB is not associated with that certificate of coverage.  

Q And if you remember, is that certificate of coverage is the 

coverage that suggested that the reimbursement for a claim for a 

member under that policy should be in a reasonable and customary 

range?   

MR. ZAVITSANOS:  Your Honor, may we approach for a 

second, please? 

THE COURT:  You may. 
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[Sidebar at 4:38 p.m., ending at 4:40 p.m., not transcribed] 

BY MR. BLALACK:   

Q All right.  So let's wrap this up now sir.  Now let's go back to 

Plaintiffs' Exhibit 444.  Now on 444, you'll see a claim number.  Do you 

see that, sir, on page 1? 

A Yes.  

Q Okay.   And what is that claim number? 

A That's the unique claim number that is in our unit platform.  

Q Would it be possible to read that, sir? 

A I'll try.  I believe it says AV6833167501.  

Q Okay.  I've either got AV6833167561 or AV66316751, but we'll 

keep that [indiscernible].   

MR. ZAVITSANOS:  What exhibit is this, please? 

MR. BLALACK:  This is Plaintiffs'[ Exhibit 444.  And then I 

would like to bring up Plaintiffs' Exhibit 470 and also show that to you. 

MR. ZAVITSANOS:  Hold on.  Is this the one that was 

refused? 

MR. BLALACK:  This is -- these are all the ones you've used 

with him, yeah.  

MR. ZAVITSANOS:  Well, wait a minute.   No, I don't think it 

is.     

[Counsel confer] 

MR. ZAVITSANOS:  Your Honor, may I just check something 

real quick, please?  Because we had that issue with the -- 

THE COURT:  Right.  
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MR. ZAVITSANOS:  -- with the wrong claim.  Your Honor, I'm 

sorry for the interruption.  May I ask counsel to please -- whatever 

number he just referenced, the identifier number, can I just have him 

show me -- 

MR. BLALACK:  Is it the claim number you're asking for -- 

MR. ZAVITSANOS:  I just need to know what reference 

number.  May I just confer with him, please? 

THE COURT:  Yes.  

[Counsel confer] 

MR. ZAVITSANOS:  Got it.  Thank you.  

MR. BLALACK:  All right.  And would you now [indiscernible] 

Plaintiff's Exhibit 470.  All right.  This is another document Plaintiffs' 

counsel showed you, Mr. Haben, called an online reading summary or an 

online reading history.  Do you recall that? 

A Yes, I do. 

Q And you see that about four lines down, there's an entry 

entitled Claim FC Number? 

A Yes, I do. 

Q Do you know what a Claim FC Number is? 

A I believe that's the claim number. 

Q And can you tell us what that claim number is? 

A That's more clear, it's AY15596070. 

Q Okay.  So is the claim number in Plaintiffs' Exhibit 470 

different from the claim number on Plaintiffs' Exhibit 444? 

A Yes, it is. 
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Q So from your review, is there any reason to believe that the 

claim that's associated with Plaintiffs' Exhibit 470 relates in any way to 

the claim described in Plaintiffs' Exhibit 444? 

A No. 

Q Do you believe these two documents are discussing different 

claims? 

A Yes. 

Q So when Mr. Zavitsanos suggested yesterday that United 

Healthcare disregarded the AT&T health claim language, requiring 

payment using the physician usual and customary program and instead 

paid the claim using the outline cost management program, do you see 

anything in these documents that suggest that's true? 

A No. 

MR. ZAVITSANOS:  Same objection as we discussed at the 

bench, Your Honor.  

THE COURT:  So noted.  

MR. BLALACK:  Your Honor, at this time, I think I can -- we 

can call it for the night and let the jury go home.  

THE COURT:  All right.  Thanks everyone.  So during the 

recess -- we're in recess until Friday at 9:00 a.m.   

During the recess, you're instructed not to talk with each 

other or anyone else on any subject connected with the trial.  Don't read, 

watch, or listen to any report of or commentary on the trial.  Don't 

discuss this case with anyone connected to it by any medium of 

information, including, without limitation, newspapers, television, radio, 
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internet, cellphones or texting.   

Don't conduct any research on your own relating to the case.  

Don't consult dictionaries, use the internet or use reference materials.  

Do not post social media about the trial.  Also do not talk or  text with 

others,  Tweet, Google issues, or conduct any other type of book or 

computer research with regard to any issue, party, witness or attorney 

involved in this case. 

Most importantly do not form or express any opinion on any 

subject until the case is submitted to the jury.  Have a great day 

tomorrow.  See you Friday at 9:00.  

THE MARSHAL:  All rise for the jury.  

[Jury out at 4:45 p.m.] 

[Outside the presence of the jury] 

THE COURT:  All right.  Plaintiff I assume you are going to 

want to put something on the record.   

MR. ZAVITSANOS:  Your Honor, the only thing I would add, 

Your Honor --  

THE COURT:  The room is clear.  

MR. ZAVITSANOS:  Your Honor, my short term memory is 

affecting, and I don't remember whether I put this on the record or not. 

MR. BLALACK:  I'm positive he did, Your Honor.  

THE COURT:  After three weeks of trial, you know, you guys 

are working your butts off, I can tell. 

MR. ZAVITSANOS:  Yeah. 

THE COURT:  And you're not -- and you're not even rusty, so. 
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MR. ZAVITSANOS:  So out of an abundance of caution, Your 

Honor, if I've already done this, my apologies to the Court and my 

apologies to counsel.  So we just got done with an exchange with Mr. 

Haben regarding the AT&T summary plan description with the 

suggestion being that the -- that the claim, the EOB, which I think was 

Exhibit 444, that it was processed correctly according to the -- to the 

dictates of the plan.  Especially after the witness said they always follow 

the plan language.  Counsel used Exhibit 290 -- 

MR. BLALACK:  290. 

MR. ZAVITSANOS:  --  which counsel represented is a 

different plan than the plan referenced in the EOB and therefore it 

doesn't apply.  The problem with that is the one that allegedly does 

apply, has never been produced, and I don't have it.  And I have a good 

faith reason to  believe -- I don't want to tip my hand here.  I have a good 

faith reason to believe that that reasonable and customary language is in 

everything AT&T does.  And so, you know, that's -- as we say where I'm 

from, that's going to kick as hard as it chews, when I get him back on 

recross. 

But I'm at a little bit of a disadvantage here because I don't 

have that -- I don't have the documents in which counsel was suggesting 

indicates a different methodology.   

THE COURT:  And -- 

MR. BLALACK:  I disagree with that factual assertion, and we 

can certainly litigate that question in due time, when it's appropriate, but 

I do agree that the benefit plan language that relates to the claims that 
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are in dispute that have not been produced because we produced the 

administrative records for this.  So at an appropriate time, they can move 

to [indiscernible] it, but we think they're wrong with that.  

THE COURT:  Good enough.  All right.  And I had indicated at 

the bench you would have to address it on your redirect.  

MR. ZAVITSANOS:  Yes, Your Honor, yes. 

THE COURT:  All right.  Just to give you guys, we only had 41 

people today on BlueJeans and one was the law clerk.  Well, so  

anyway --  

MR. BLALACK:  I'm much less exciting than Mr. Zavitsanos, 

Your Honor.   

THE COURT:  You guys are great -- you're all great lawyers. 

MR. ZAVITSANOS:  Well, he's quality, I'm quantity. 

THE COURT:  No, you're all great lawyers.  Have a good day 

off tomorrow.  I have a feeling you'll be working all day.   

MR. ROBERTS:  And I do want to request that the Court 

allocate five or ten minutes before Court on Friday for me to raise an 

additional issue. 

THE COURT:  Happy to do it.  

MR. ROBERTS:  I did want to thank Mr. Zavitsanos who has 

confirmed that the materials that we objected to were taken down from 

the website including some video.  But this may cause us to look further 

into the video issue, because the Court granted a media access request 

for a communications company, but the video was posted on their 

website which indicated an investigative company.  And it appears that 
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this communication company is actually a licensed private investigator 

who advertised that he works for lawyers and parties to do publicity in 

conjunction with trials.  And this person who represented he was a news 

reporter has posted YouTube videos to the website mixing in courtroom 

video with video taken of a witness on the stand outside the courtroom, 

and he asked questions with Geppetto heads on counsel for United.   

Disparaging counsel.  And if this is an agent of a party doing this -- 

THE COURT:  You better do some research into it and bring it 

back to my attention in a way that I can act on it.  

MR. ZAVITSANOS:  So let me -- Your Honor, I just thought -- 

if I could briefly address this.  This gentleman does not -- I did not hire 

him.  In fact, Your Honor, he is a -- he's actually done investigations on 

me, Your Honor.  If you go on his website he did a whole big piece on 

me on a case that I was involved with.  He is -- he is not someone that I 

particularly care for.  I don't have -- I don't have a relationship with him. 

THE COURT:  It's not that you know he was --  

MR. ZAVITSANOS:  He is -- he is a shock journalist.  

THE COURT:  He was on the escalator ahead of us coming up 

this morning and tried to talk to me.  We had to shut that down.  Just so 

you know. 

MR. ZAVITSANOS:  Yeah.   

THE COURT:  You know, if there are grounds to rescind the 

media request, I'll consider that.  But I want to hear it after you've 

developed the ideas and talked to each other. 

MR. ROBERTS:  I will, Your Honor.  
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THE COURT:  You know. 

MR. ZAVITSANOS:  And I would like an opportunity -- I mean 

Mr. Roberts and I get along very well.  This is the first I'm hearing of this 

and so I would -- you know. 

THE COURT:  Good enough.  Yeah, flush it out.  You've got a 

whole day tomorrow.  When you're not doing everything else you're 

doing. 

MR. ROBERTS:  Thank you.   I assume nothing else is going 

to be posted until we can get this issue -- 

MR. ZAVITSANOS:  I can't control what he does, Your Honor.  

Believe me. 

MR. ROBERTS:  No, no, no, I'm talking about your client on 

the TeamHealth website.   

MR. ZAVITSANOS:  Oh, yeah, I mean of course, of course.   

MR. ROBERTS:  Okay.  Thank you.  

MR. ZAVITSANOS:  Thank you.  

MR. ROBERTS:  I appreciate it.  Thank you, so much, Your 

Honor.  

THE COURT:  Thank you both.   

MR. MCMANIS:  Your Honor, with respect to deposition 

designations, we did get just a short while ago the objections from the 

other side to the additional portion of the parts that have been pulled 

out, because of the possibility they may be played on Friday. 

THE COURT:  Friday.  

MR. MCMANIS:  I don't know if there's a way that we can get 
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that to you tomorrow with everything compiled.  

THE COURT:  You can.   I'm not planning on coming to the 

office tomorrow.  But I can.  I have appointments I've made, you know, 

whatever.  So I will be home probably by 4:00 p.m.  So if you email it to 

the Law Clerk, I'll ask him to forward it to me, and I can do it for you 

before Friday morning.  

MR. MCMANIS:  Thank you, Your Honor. 

THE COURT:  Thanks.  All right.  Everybody, take care. 

MR. BLALACK:  Thank you, Your Honor.  

[Proceedings adjourned at 4:52 p.m.] 
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jgordon@omm.com 
Kevin D. Feder, Esq. (Admitted Pro Hac Vice) 
kfeder@omm.com 
Jason Yan, Esq. (Admitted Pro Hac Vice) 
jyan@omm.com 
O’Melveny & Myers LLP 
1625 Eye St. NW 
Washington, DC 20006 
Telephone:  (202) 383-5374 
 
Paul J. Wooten, Esq. (Admitted Pro Hac Vice) 
pwooten@omm.com 
Amanda L. Genovese (Admitted Pro Hac Vice) 
agenovese@omm.com 
Philip E. Legendy (Admitted Pro Hac Vice) 
plegendy@omm.com 
O’Melveny & Myers LLP 
Times Square Tower, Seven Times Square 
New York, NY 10036 
Telephone: (212) 728-5857 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

FREMONT EMERGENCY SERVICES 
(MANDAVIA), LTD., a Nevada professional 
corporation; TEAM PHYSICIANS OF 
NEVADA-MANDAVIA, P.C., a Nevada 
professional corporation; CRUM, STEFANKO 
AND JONES, LTD. dba RUBY CREST 
EMERGENCY MEDICINE, a Nevada 
professional corporation, 

Plaintiffs, 

vs .  

Case No.:  A-19-792978-B 
Dept. No.:  27 
 
CHAMBERS HEARING REQUESTED 
 
DEFENDANTS’ MOTION FOR LEAVE 
TO FILE DEFENDANTS’ 
PRELIMINARY MOTION TO SEAL 
ATTORNEYS’ EYES ONLY 
DOCUMENTS USED AT TRIAL 
UNDER SEAL  
 

Case Number: A-19-792978-B

Electronically Filed
11/12/2021 5:09 PM
Steven D. Grierson
CLERK OF THE COURT
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UNITED HEALTHCARE INSURANCE 
COMPANY, a Connecticut corporation; UNITED 
HEALTH CARE SERVICES INC., dba 
UNITEDHEALTHCARE, a Minnesota 
corporation; UMR, INC., dba UNITED 
MEDICAL RESOURCES, a Delaware 
corporation; SIERRA HEALTH AND LIFE 
INSURANCE COMPANY, INC., a Nevada 
corporation; HEALTH PLAN OF NEVADA, 
INC., a Nevada corporation, 

Defendants. 

 
 
 
 
 
 
 
 

 

Defendants UnitedHealthcare Insurance Company (“UHIC”), United HealthCare 

Services, Inc. (“UHS”), UMR, Inc. (“UMR”), Sierra Health and Life Insurance Co., Inc. (“SHL”), 

and Health Plan of Nevada, Inc. (“HPN”) (collectively “Defendants”), by and through their 

attorneys, hereby move to seal, pursuant to Rule 3(1) of the Nevada Supreme Court Rules 

Governing Sealing and Redacting of Court Records (“SRCR”), Defendants’ Preliminary Motion 

to Seal Attorneys’ Eyes Only Documents Used at Trial Under Seal (the “Motion”). 

This Motion is made and based upon the papers and pleadings on file herein, the 

Declaration of Colby Balkenbush and the following memorandum of points and authorities. 

 Dated this 12th day of November, 2021. 

 

/s/ Colby L. Balkenbush  
 
D. Lee Roberts, Jr., Esq. 
Colby L. Balkenbush, Esq. 
Brittany M. Llewellyn, Esq. 
Phillip N. Smith, Jr., Esq. 
Marjan Hajimirzaee, Esq. 
WEINBERG, WHEELER, HUDGINS,  
    GUNN & DIAL, LLC 
6385 South Rainbow Blvd. 
Suite 400 
Las Vegas, Nevada  89118 
 
Daniel F. Polsenberg, Esq. 
Joel D. Henriod, Esq. 
Abraham G. Smith, Esq. 
Lewis Roca Rothgerber Christie LLP 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 949-8200 
Attorneys for Defendants 

Dimitri D. Portnoi, Esq.( Pro Hac Vice) 
Jason A. Orr, Esq. (Pro Hac Vice) 
Adam G. Levine, Esq. (Pro Hac Vice) 
Hannah Dunham, Esq. (Pro Hac Vice) 
Nadia L. Farjood, Esq. (Pro Hac Vice) 
O’Melveny & Myers LLP 
400 S. Hope St., 18

th
 Floor 

Los Angeles, CA 90071 
 
K. Lee Blalack, II, Esq.( Pro Hac Vice) 
Jeffrey E. Gordon, Esq. (Pro Hac Vice) 
Kevin D. Feder, Esq. (Pro Hac Vice) 
Jason Yan, Esq. (Pro Hac Vice) 
O’Melveny & Myers LLP 
1625 Eye St. NW 
Washington, DC 20006 
 
Paul J. Wooten, Esq. (Pro Hac Vice) 
Amanda L. Genovese (Pro Hac Vice) 
Philip E. Legendy (Pro Hac Vice) 
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O’Melveny & Myers LLP 
Times Square Tower, Seven Times Square 
New York, NY 10036 
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DECLARATION OF COLBY BALKENBUSH IN SUPPORT DEFENDANTS’ MOTION 
FOR LEAVE TO FILE DEFENDANTS’ PRELIMINARY MOTION TO SEAL 
ATTORNEYS’ EYES ONLY DOCUMENTS USED AT TRIAL UNDER SEAL  

 

1. I am an attorney licensed to practice law in the State of Nevada, a partner at 

Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC, counsel for Defendants in the above-captioned 

matter.   

2. This Declaration is submitted in support of Motion to Seal Defendants’ 

Preliminary Motion to Seal Attorneys’ Eyes Only Documents Used at Trial Under Seal (“the 

Motion”).  

3. I have personal knowledge of the matters set forth herein and, unless otherwise 

stated, am competent to testify to the same if called upon to do so. 

4. The Motion contains references to and summaries of materials which have been 

designated Attorneys’ Eyes Only under the Stipulated Confidentiality and Protective Order (the 

“Confidential Material”). The documents were designated as such as they contain highly 

competitive and/or commercially sensitive proprietary and non-public information that would 

significantly harm the business advantages of Defendants if made public, including internal 

strategy discussions and business plans.  In addition, some of the exhibits to Defendants’ Motion 

reference or discuss materials which have been designated as “Attorneys’ Eyes Only” under the 

Protective Order. 

5. The Protective Order sets forth that documents designated as “Attorneys’ Eyes 

Only” must be filed under seal. 

6. Defendants file the instant Motion to Seal in accordance with SRCR 3(1), as there 

are sufficient grounds to seal the Confidential Material under SRCR 3(4). 

7. I declare that the foregoing is true and correct under the penalty of perjury under 

the laws of the state of Nevada. 

DATED: November 12, 2021. 

 

       /s/ Colby L. Balkenbush  
       Colby L. Balkenbush 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Defendants move this Court to allow the filing of their Motion under seal, pursuant to 

Rule 3(1) of the Nevada Supreme Court Rules Governing Sealing and Redacting of Court 

Records (“SRCR”).  The Motion contains information from documents which have been 

designated as “Attorneys’ Eyes Only” under the parties’ Stipulated Confidentiality and 

Protective Order (“Protective Order”), and further includes exhibits that are designated the same 

(collectively, the “Confidential Material”).  The documents were designated Attorneys Eyes’ 

Only as they include highly competitive and/or commercially sensitive proprietary and non-

public information that would significantly harm the business advantages of Defendants if made 

public, including internal strategy discussions and business plans.    

There will be no prejudice to Plaintiffs because the parties’ Protective Order mandates 

that documents designated as “Attorneys’ Eyes Only” or summarizing Attorneys’ Eyes Only 

information must be filed under seal, and Plaintiffs’ counsel has full access to the Motion and 

any Confidential Material therein. Defendants respectfully request that the Court permit the 

filing of the Confidential Material under seal. 

II. LEGAL ARGUMENT 

 Rule 3.4 of the Nevada Rules for Sealing and Redacting Court Records (“SRCR”) 

provides in pertinent part that: 
 
The court may order the court files and records, or any part thereof, in a civil 

action to be sealed or redacted, provided the court makes and enters written 

findings that the specific sealing or redaction is justified by identified compelling 

privacy or safety interests that outweigh the public interest in access to the court 

record. The parties’ agreement alone does not constitute a sufficient basis for the 

court to seal or redact court records. The public interest in privacy or safety 

interests that outweigh the public interest in open court records include findings 

that: 
 
(a) The sealing or redaction is permitted or required by federal or state law; 
 
(b) The sealing or redaction furthers an order entered under NRCP 12(f) or 

JCRCP 12(f) or a protective order entered under NRCP 26(c) or JCRCP 26(c); 
 
**** 
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(f)      The sealing or redaction includes medical, mental  
     health, or tax records; 

 
**** 
 
(h) The sealing or redaction is justified or required by another identified  

compelling circumstance. 
 

SRCR 3.4. 

On June 24, 2020, pursuant to a stipulation by and between the parties, this Court entered 

the Protective Order.  The Protective Order provides that a party may designate a document as 

“Attorneys’ Eyes Only” if any portion of it contains material, testimony, or information that the 

party “reasonably and in good faith believes contains trade secrets or is such highly competitive 

or commercially sensitive proprietary and non-public information that would significantly harm 

business advantages of [the Party]…and that disclosure of such information could reasonably be 

expected to be detrimental to the [Party’s] interests.”  Prot. Ord. at 2-3. 

The Protective Order further provides that the parties will file a motion to have 

confidential / sensitive discovery material filed under seal, including any portion of a court paper 

that discloses confidential / sensitive discovery material.  Id. at 20.  The Confidential Material at 

issue here contains highly competitive and/or commercially sensitive proprietary and non-public 

information that would significantly harm the business advantages of Defendants if made public, 

including internal strategy discussions and business plans.  

Consistent with the parties’ agreement contained in the Protective Order, Defendants 

move to file the Motion under seal. The Motion contains information from documents which 

have been designated as “Attorneys’ Eyes Only” under the Protective Order, and further includes 

exhibits attached that are designated the same.   

Based on the Protective Order and the confidential nature of these documents, SRCR 3(4) 

provides a sufficient basis to order sealing the Motion and Confidential Exhibits thereto.  The 

Motion has thus been filed temporarily under seal and should remain under seal until such time 

as this Court has had an opportunity to rule on the instant Motion, and in perpetuity unless this 

Court finds otherwise. 
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III. RELIEF REQUESTED 

For the foregoing reasons, Defendants respectfully request that the Court enter an Order 

sealing Defendants’ Preliminary Motion to Seal Attorneys’ Eyes Only Documents Used at Trial 

Under Seal and any other Confidential Material. Defendants further request that the Confidential 

Material remain under seal until such time as this Court has had an opportunity to rule on the 

instant Motion, and in perpetuity unless this Court finds otherwise. 

 Dated this 12th day of November, 2021. 

 

/s/ Colby L. Balkenbush  
 
D. Lee Roberts, Jr., Esq. 
Colby L. Balkenbush, Esq. 
Brittany M. Llewellyn, Esq. 
Phillip N. Smith, Jr., Esq. 
Marjan Hajimirzaee, Esq. 
WEINBERG, WHEELER, HUDGINS,  
    GUNN & DIAL, LLC 
6385 South Rainbow Blvd. 
Suite 400 
Las Vegas, Nevada  89118 
 
Daniel F. Polsenberg, Esq. 
Joel D. Henriod, Esq. 
Abraham G. Smith, Esq. 
Lewis Roca Rothgerber Christie LLP 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 949-8200 
 
 
Attorneys for Defendants 

 

Dimitri D. Portnoi, Esq.( Pro Hac Vice) 
Jason A. Orr, Esq. (Pro Hac Vice) 
Adam G. Levine, Esq. (Pro Hac Vice) 
Hannah Dunham, Esq. (Pro Hac Vice) 
Nadia L. Farjood, Esq. (Pro Hac Vice) 
O’Melveny & Myers LLP 
400 S. Hope St., 18

th
 Floor 

Los Angeles, CA 90071 
 
K. Lee Blalack, II, Esq.( Pro Hac Vice) 
Jeffrey E. Gordon, Esq. (Pro Hac Vice) 
Kevin D. Feder, Esq. (Pro Hac Vice) 
Jason Yan, Esq. (Pro Hac Vice) 
O’Melveny & Myers LLP 
1625 Eye St. NW 
Washington, DC 20006 
 
Paul J. Wooten, Esq. (Pro Hac Vice) 
Amanda L. Genovese (Pro Hac Vice) 
Philip E. Legendy (Pro Hac Vice) 
O’Melveny & Myers LLP 
Times Square Tower, Seven Times Square 
New York, NY 10036 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 12th day of November, 2021, a true and correct copy of the 

foregoing DEFENDANTS’ MOTION FOR LEAVE TO FILE DEFENDANTS’ 

PRELIMINARY MOTION TO SEAL ATTORNEYS’ EYES ONLY DOCUMENTS USED 

AT TRIAL UNDER SEAL was electronically filed/served on counsel through the Court’s 

electronic service system pursuant to Administrative Order 14-2 and N.E.F.C.R. 9, via the 

electronic mail addresses noted below, unless service by another method is stated or noted: 

Pat Lundvall, Esq. 
Kristen T. Gallagher, Esq. 
Amanda M. Perach, Esq. 
McDonald Carano LLP 
2300 W. Sahara Ave., Suite 1200 
Las Vegas, Nevada 89102 
plundvall@mcdonaldcarano.com 
kgallagher@mcdonaldcarano.com 
aperach@mcdonaldcarano.com 
 
Justin C. Fineberg  
Martin B. Goldberg  
Rachel H. LeBlanc  
Jonathan E. Feuer 
Jonathan E. Siegelaub 
David R. Ruffner 
Emily L. Pincow 
Ashley Singrossi 
Lash & Goldberg LLP 
Weston Corporate Centre I 
2500 Weston Road Suite 220 
Fort Lauderdale, Florida 33331 
jfineberg@lashgoldberg.com 
mgoldberg@lashgoldberg.com 
rleblanc@lashgoldberg.com 
jfeuer@lashgoldberg.com  
jsiegelaub@lashgoldberg.com 
druffner@lashgoldberg.com 
epincow@lashgoldberg.com 
asingrassi@lashgoldberg.com 
 
Joseph Y. Ahmad 
John Zavitsanos 
Jason S. McManis 
Michael Killingsworth 
Louis Liao 
Jane L. Robinson 
Patrick K. Leyendecker 
Ahmad, Zavitsanos, Anaipakos, Alavi & 
Mensing, P.C 

Judge David Wall, Special Master 
Attention: 
Mara Satterthwaite & Michelle Samaniego  
JAMS 
3800 Howard Hughes Parkway, 11th Floor 
Las Vegas, NV 89123 
msatterthwaite@jamsadr.com  
msamaniego@jamsadr.com  
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1221 McKinney Street, Suite 2500 
Houston, Texas 77010 
joeahmad@azalaw.com 
jzavitsanos@azalaw.com 
jmcmanis@azalaw.com 
mkillingsworth@azalaw.com 
lliao@azalaw.com  
jrobinson@azalaw.com 
kleyendecker@azalaw.com 
 
Attorneys for Plaintiffs 

  

     _/s/ Cynthia S. Bowman      

     An employee of WEINBERG, WHEELER, HUDGINS 

       GUNN & DIAL, LLC 
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NEOJ 
Pat Lundvall (NSBN 3761) 
Kristen T. Gallagher (NSBN 9561)  
Amanda M. Perach (NSBN 12399) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102 
Telephone: (702) 873-4100 
plundvall@mcdonaldcarano.com  
kgallagher@mcdonaldcarano.com   
aperach@mcdonaldcarano.com   
 
Justin C. Fineberg (admitted pro hac vice) 
Martin B. Goldberg (admitted pro hac vice)  
Rachel H. LeBlanc (admitted pro hac vice) 
Lash & Goldberg LLP 
Weston Corporate Centre I 
2500 Weston Road  Suite 220 
Fort Lauderdale, Florida  33331 
Telephone: (954) 384-2500 
jfineberg@lashgoldberg.com 
mgoldberg@lashgoldberg.com 
rleblanc@lashgoldberg.com 
 
Attorneys for Plaintiffs 

 
Joseph Y. Ahmad (admitted pro hac vice) 
John Zavitsanos (admitted pro hac vice) 
Jason S. McManis (admitted pro hac vice) 
Michael Killingsworth (admitted pro hac vice) 
Louis Liao (admitted pro hac vice) 
Jane L. Robinson (admitted pro hac vice) 
P. Kevin Leyendecker (admitted pro hac vice) 
Ahmad, Zavitsanos, Anaipakos, Alavi & 
Mensing, P.C.  
1221 McKinney Street, Suite 2500 
Houston, Texas 77010 
Telephone: 713-600-4901 
joeahmad@azalaw.com 
jzavitsanos@azalaw.com 
jmcmanis@azalaw.com 
mkillingsworth@azalaw.com 
lliao@azalaw.com 
jrobinson@azalaw.com 
kleyendecker@azalaw.com 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

FREMONT EMERGENCY SERVICES 
(MANDAVIA), LTD., a Nevada professional 
corporation; TEAM PHYSICIANS OF NEVADA-
MANDAVIA, P.C., a Nevada professional 
corporation; CRUM, STEFANKO AND JONES, 
LTD. dba RUBY CREST EMERGENCY 
MEDICINE, a Nevada professional corporation, 
 
                             Plaintiffs, 
 
vs. 
 
UNITED HEALTHCARE INSURANCE 
COMPANY, a Connecticut corporation; UNITED 
HEALTH CARE SERVICES INC., dba 
UNITEDHEALTHCARE, a Minnesota corporation; 
UMR, INC., dba UNITED MEDICAL 
RESOURCES, a Delaware corporation; SIERRA 
HEALTH AND LIFE INSURANCE COMPANY, 
INC., a Nevada corporation; HEALTH PLAN OF 
NEVADA, INC., a Nevada corporation, 
 
   Defendants 

Case No.:   A-19-792978-B 
Dept. No.:  XXVII 
 

 
 

NOTICE OF ENTRY OF ORDER 
GRANTING IN PART AND 

DENYING IN PART PLAINTIFFS’ 
MOTION IN LIMINE TO 

EXCLUDE EVIDENCE SUBJECT 
TO THE COURT’S DISCOVERY 

ORDERS 

Please take notice than an Order Granting In Part And Denying In Part Plaintiffs’ Motion In 

Limine To Exclude Evidence Subject To The Court’s Discovery Orders was entered on November 

Case Number: A-19-792978-B

Electronically Filed
11/12/2021 4:55 PM
Steven D. Grierson
CLERK OF THE COURT
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12, 2021, a copy of which is attached hereto. 

DATED this 12th day of November, 2021. 

McDONALD CARANO LLP  
 
By:   /s/ Kristen T. Gallagher     

Pat Lundvall (NSBN 3761) 
Kristen T. Gallagher (NSBN 9561)  
Amanda M. Perach (NSBN 12399) 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102 
plundvall@mcdonaldcarano.com  
kgallagher@mcdonaldcarano.com   
aperach@mcdonaldcarano.com   
 
P. Kevin Leyendecker (admitted pro hac vice) 
John Zavitsanos (admitted pro hac vice) 
Joseph Y. Ahmad (admitted pro hac vice) 
Jason S. McManis (admitted pro hac vice) 
Michael Killingsworth (admitted pro hac vice) 
Louis Liao (admitted pro hac vice) 
Jane L. Robinson (admitted pro hac vice) 
Ahmad, Zavitsanos, Anaipakos, Alavi & Mensing, P.C  
1221 McKinney Street, Suite 2500 
Houston, Texas 77010 
kleyendecker@azalaw.com 
joeahmad@azalaw.com 
jzavitsanos@azalaw.com 
jmcmanis@azalaw.com 
mkillingsworth@azalaw.com 
lliao@azalaw.com 
jrobinson@azalaw.com 
 
Justin C. Fineberg (admitted pro hac vice) 
Martin B. Goldberg (admitted pro hac vice)  
Rachel H. LeBlanc (admitted pro hac vice) 
Lash & Goldberg LLP 
Weston Corporate Centre I 
2500 Weston Road  Suite 220 
Fort Lauderdale, Florida  33331 
jfineberg@lashgoldberg.com 
mgoldberg@lashgoldberg.com 
rleblanc@lashgoldberg.com 
 
Attorneys for Plaintiffs Fremont Emergency  
Services (Mandavia), Ltd., Team Physicians 
of Nevada-Mandavia, P.C. & Crum, Stefanko 
and Jones, Ltd. dba Ruby Crest Emergency Medicine  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of McDonald Carano LLP, and that on this  

12th day of November, 2021, I caused a true and correct copy of the foregoing NOTICE OF 

ENTRY OF ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFFS’ 

MOTION IN LIMINE TO EXCLUDE EVIDENCE SUBJECT TO THE COURT’S 

DISCOVERY ORDERS  to be served via this Court’s Electronic Filing system in the above-

captioned case, upon the following:  
D. Lee Roberts, Jr., Esq. 
Colby L. Balkenbush, Esq. 
Brittany M. Llewellyn, Esq. 
Phillip N. Smith, Jr., Esq. 
Marjan Hajimirzaee, Esq. 
WEINBERG, WHEELER, HUDGINS, 
GUNN & DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
lroberts@wwhgd.com    
cbalkenbush@wwhgd.com    
bllewellyn@wwhgd.com 
psmithjr@wwhgd.com 
mhajimirzaee@wwhgd.com 
    
Dimitri Portnoi, Esq. (admitted pro hac vice) 
Jason A. Orr, Esq. (admitted pro hac vice) 
Adam G. Levine, Esq. (admitted pro hac vice) 
Hannah Dunham, Esq. (admitted pro hac vice) 
Nadia L. Farjood, Esq. (admitted pro hac vice) 
O’MELVENY & MYERS LLP 
400 South Hope Street, 18th Floor 
Los Angeles, CA  90071-2899 
dportnoi@omm.com 
jorr@omm.com 
alevine@omm.com 
hdunham@omm.com 
nfarjood@omm.com 
 
K. Lee Blalack, II, Esq. (admitted pro hac vice) 
Jeffrey E. Gordon, Esq. (admitted pro hac vice) 
Kevin D. Feder, Esq. (admitted pro hac vice) 
Jason Yan, Esq. (pro hac vice pending) 
O’Melveny & Myers LLP 
1625 I Street, N.W. 
Washington, D.C. 20006 
Telephone: (202) 383-5374 
lblalack@omm.com 
jgordon@omm.com 
kfeder@omm.com 
 
Attorneys for Defendants    

Paul J. Wooten, Esq. (admitted pro hac vice) 
Amanda Genovese, Esq. (admitted pro hac vice) 
Philip E. Legendy, Esq. (admitted pro hac vice) 
O’Melveny & Myers LLP 
Times Square Tower,  
Seven Times Square,  
New York, New York 10036 
pwooten@omm.com 
agenovese@omm.com 
plegendy@omm.com 
 
 
 
 
 
Daniel F. Polsenberg, Esq.  
Joel D. Henriod, Esq.  
Abraham G. Smith, Esq. 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600  
Las Vegas, Nevada 89169 
dpolsenberg@lewisroca.com 
jhenriod@lewisroca.com 
asmith@lewisroca.com 
 
Attorneys for Defendants    
 
 
 
Judge David Wall, Special Master 
Attention: Mara Satterthwaite & Michelle 
Samaniego 
JAMS 
3800 Howard Hughes Parkway, 11th Floor 
Las Vegas, NV 89123 
msatterthwaite@jamsadr.com 
msamaniego@jamsadr.com 

 
 
 

      /s/  Beau Nelson                  
An employee of McDonald Carano LLP 
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CLARK COUNTY, NEVADA 
 

FREMONT EMERGENCY SERVICES 
(MANDAVIA), LTD., a Nevada professional 
corporation; TEAM PHYSICIANS OF 
NEVADA-MANDAVIA, P.C., a Nevada 
professional corporation; CRUM, 
STEFANKO AND JONES, LTD. dba RUBY 
CREST EMERGENCY MEDICINE, a 
Nevada professional corporation, 
 
                             Plaintiffs, 
 
vs. 
 
UNITED HEALTHCARE INSURANCE 
COMPANY, a Connecticut corporation; 
UNITED HEALTH CARE SERVICES INC., 
dba UNITEDHEALTHCARE, a Minnesota 
corporation; UMR, INC., dba UNITED 
MEDICAL RESOURCES, a Delaware 
corporation; SIERRA HEALTH AND LIFE 
INSURANCE COMPANY, INC., a Nevada 
corporation; HEALTH PLAN OF NEVADA, 
INC., a Nevada corporation, 
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Case No.:   A-19-792978-B 
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ORDER GRANTING IN PART AND 
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EVIDENCE SUBJECT TO THE 
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This matter came before the Court on October 19–20, 2021 on plaintiffs Fremont 

Emergency Services (Mandavia), Ltd. (“Fremont”); Team Physicians of Nevada-Mandavia, 

P.C. (“Team Physicians”); Crum, Stefanko and Jones, Ltd. dba Ruby Crest Emergency 

Medicine’s (“Ruby Crest” and collectively the “Health Care Providers”) Motion in Limine to 

Exclude Evidence Subject to the Court’s Discovery Orders (the “Motion”). Pat Lundvall, 

Kristen T. Gallagher and Amanda M. Perach, McDonald Carano LLP; and John Zavitsanos, 

Joe Ahmad, Kevin Leyendecker, Jane Robinson, and Jason McManis, Ahmad, Zavitsanos, 

Anaipakos, Alavi & Mensing, P.C., appeared on behalf of the Health Care Providers. D. Lee 

Roberts and Colby Balkenbush, Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC; Lee Blalack 

and Dmitri Portnoi, O’Melveny & Myers LLP; and Dan Polsenberg, Lewis Roca Rothgerber 

Christie LLP appeared on behalf of UnitedHealthcare Insurance Company; United HealthCare 

Services, Inc.; UMR, Inc.; Sierra Health and Life Insurance Co., Inc.; and Health Plan of 

Nevada, Inc.’s (collectively, “United”).  

The Court, having considered the Motion and United’s opposition and the argument of 

counsel at the hearing on this matter, and good cause appearing, finds and orders as follows: 

Clinical Records & Proper Coding 

IT IS HEREBY ORDERED that the Motion is GRANTED with respect to the issue of 

clinical records and proper coding, for the reasons stated on the record.  If Defendants believe 

evidence, argument, or testimony subject to this ruling is relevant and should be admitted, they 

shall make an offer of proof outside the presence of the jury. 

Medicare or Non-Commercial Reimbursement Rates 

IT IS HEREBY ORDERED that the Motion is GRANTED with respect to the issue of 

Medicare rates. Any evidence, argument, or testimony that Medicare or non-commercial 

reimbursement rates are the reasonable rate, that providers accept it most of the time, or 

arguing reasonableness based on a percentage of Medicare or non-commercial reimbursement 

rates is hereby EXCLUDED in limine. If Defendants believe evidence, argument, or testimony 

subject to this ruling is relevant and should be admitted, they shall make an offer of proof 

outside the presence of the jury. 
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The Health Care Providers’ In-Network Rates 

IT IS HEREBY ORDERED that the Motion is DEFERRED to trial with respect to the 

issue of the Health Care Providers’ in-network rates for the reasons stated on the record.  If 

Defendants believe evidence, argument, or testimony subject to this ruling is relevant and 

should be admitted, they shall make an offer of proof outside the presence of the jury.  

The Health Care Providers’ In-Network Negotiations/Prior Contracts with United  

IT IS HEREBY ORDERED that the Motion is GRANTED with respect to the issue of 

the Health Care Providers’ In-Network Negotiations/Prior Contracts with United for the 

reasons stated on the record.  If Defendants believe evidence, argument, or testimony subject to 

this ruling is relevant and should be admitted, they shall make an offer of proof outside the 

presence of the jury 

The Health Care Providers’ Out-Of-Network Reimbursement Rates & Data 

The Health Care Providers’ Motion with respect to the issue of the Health Care 

Providers’ out-of-network reimbursement rates and data was withdrawn on the record at the 

hearing on October 20, 2021. 

The Health Care Providers’ Costs of Service 

IT IS HEREBY ORDERED that the Motion is GRANTED with respect to the issue of 

the Health Care Providers’ costs of service for the reasons stated on the record.  If Defendants 

believe evidence, argument, or testimony subject to this ruling is relevant and should be 

admitted, they shall make an offer of proof outside the presence of the jury. 

How the Health Care Providers Charges Are Set 

IT IS HEREBY ORDERED that the Motion is GRANTED with respect to the issue of 

how the Health Care Providers’ charges are set. Any evidence, argument, or testimony relating 

to how the Health Care Providers’ charges are set is hereby EXCLUDED in limine. This shall 

not preclude the introduction of evidence regarding FAIR Health or percentiles of FAIR 

Health, nor shall it preclude the introduction of evidence regarding increase in prices set by the 

Health Care Providers. If Defendants believe evidence, argument, or testimony subject to this 
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ruling is relevant and should be admitted, they shall make an offer of proof outside the 

presence of the jury. 

The Health Care Providers’ Hospital Contracts/Credentials 

IT IS HEREBY ORDERED that the Motion is GRANTED with respect to the issue of 

the Health Care Providers’ hospital contracts and credentials for the reasons stated on the 

record.  If Defendants believe evidence, argument, or testimony subject to this ruling is 

relevant and should be admitted, they shall make an offer of proof outside the presence of the 

jury. 

Corporate Ownership, Acquisition and Due Diligence, Corporate Structure 

IT IS HEREBY ORDERED that the Motion is GRANTED IN PART and DENIED IN 

PART with respect to the issue of the corporate ownership, acquisition and due diligence, and 

corporate structure. The Court finds that the flow of funds within the Plaintiffs’ or 

TeamHealth’s corporate structure is irrelevant and inadmissible. 

The Motion is DENIED with respect to evidence, argument, or testimony regarding the 

relationship between (1) Plaintiffs and TeamHealth, Inc.; and (2) the basic relationship 

between TeamHealth, Inc. and Blackstone Inc. (formerly known as The Blackstone Group, 

Inc.).   

If the Defendants believe evidence, argument, or testimony subject to the ruling on this 

Motion is relevant and should be admitted, they shall make an offer of proof outside the 

presence of the jury. 

Sub-TIN 

IT IS HEREBY ORDERED that the Motion is DENIED with respect to the sub-TIN 

issue, for the reasons stated on the record.   

Collections and CollectRX 

IT IS HEREBY ORDERED that the Motion is DEFERRED until trial for the reasons 

stated on the record. If Defendants believe evidence, argument, or testimony subject to this 

ruling is relevant and should be admitted, they shall make an offer of proof outside the 

presence of the jury. 
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     ______________________________ 

 

Respectfully submitted by: 

AHMAD, ZAVITSANOS, ANAIPAKOS, ALAVI 

& MENSING, P.C 

 

/s/ Jason S. McManis    

P. Kevin Leyendecker (admitted pro hac vice) 

John Zavitsanos (admitted pro hac vice) 

Joseph Y. Ahmad (admitted pro hac vice) 

Jason S. McManis (admitted pro hac vice) 

Michael Killingsworth (admitted pro hac vice) 

Louis Liao (admitted pro hac vice) 

Jane L. Robinson (admitted pro hac vice) 

Ahmad, Zavitsanos, Anaipakos, Alavi & Mensing, P.C 

1221 McKinney Street, Suite 2500 

Houston, Texas 77010 

kleyendecker@azalaw.com 

joeahmad@azalaw.com 

jzavitsanos@azalaw.com 

jmcmanis@azalaw.com 

mkillingsworth@azalaw.com 

lliao@azalaw.com 

jrobinson@azalaw.com 

 

Justin C. Fineberg (admitted pro hac vice) 

Martin B. Goldberg (admitted pro hac vice) 

Rachel H. LeBlanc (admitted pro hac vice) 

Lash & Goldberg LLP 

Weston Corporate Centre I 

2500 Weston Road Suite 220 

Fort Lauderdale, Florida 33331 

jfineberg@lashgoldberg.com 

mgoldberg@lashgoldberg.com 

rleblanc@lashgoldberg.com 

 

Pat Lundvall (NSBN 3761) 

Kristen T. Gallagher (NSBN 9561) 

Amanda M. Perach (NSBN 12399) 

McDonald Carano LLP 

2300 West Sahara Avenue, Suite 1200 

Las Vegas, Nevada 89102 

plundvall@mcdonaldcarano.com 

kgallagher@mcdonaldcarano.com 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

FREMONT EMERGENCY SERVICES 
(MANDAVIA), LTD., a Nevada professional 
corporation; TEAM PHYSICIANS OF NEVADA-
MANDAVIA, P.C., a Nevada professional 
corporation; CRUM, STEFANKO AND JONES, 
LTD. dba RUBY CREST EMERGENCY 
MEDICINE, a Nevada professional corporation, 
 
                             Plaintiffs, 
 
vs. 
 
UNITED HEALTHCARE INSURANCE 
COMPANY, a Connecticut corporation; UNITED 
HEALTH CARE SERVICES INC., dba 
UNITEDHEALTHCARE, a Minnesota corporation; 
UMR, INC., dba UNITED MEDICAL 
RESOURCES, a Delaware corporation; SIERRA 
HEALTH AND LIFE INSURANCE COMPANY, 
INC., a Nevada corporation; HEALTH PLAN OF 
NEVADA, INC., a Nevada corporation, 
 
   Defendants. 
 

Case No.:   A-19-792978-B 
Dept. No.:  XXVII 
 

 
 

PLAINTIFFS’ TRIAL BRIEF 
REGARDING DEFENDANTS’ 

PROMPT PAYMENT ACT JURY 
INSTRUCTION RE:  

FAILURE TO EXHAUST  
ADMINISTRATIVE REMEDIES 

 
 
 
 
 
 

 

Case Number: A-19-792978-B
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Fremont Emergency Services (Mandavia), Ltd.; Team Physicians of Nevada-Mandavia, 

P.C.; Crum, Stefanko and Jones, Ltd. dba Ruby Crest Emergency Medicine (collectively the 

“Health Care Providers”) submit this trial brief Regarding Defendants’ Prompt Payment Act Jury 

Instruction Re: Failure To Exhaust Administrative Remedies. This trial brief is based upon the 

record in this matter, the points and authorities that follow, the pleadings and papers on file in 

this action, and any argument of counsel entertained by the Court. 

POINTS AND AUTHORITIES 

I. INTRODUCTION  

Defendants UnitedHealthcare Insurance Company; United HealthCare Services, Inc.; 

UMR, Inc.; Sierra Health and Life Insurance Co., Inc.; and Health Plan of Nevada, Inc.’s 

(collectively, “United”) have proposed a jury instruction that manufactures an obligation for the 

Health Care Providers’ to have exhausted administrative remedies under the Nevada Prompt Pay 

Statutes applicable to health care matters under NRS 683A.0879 (third party administrator), NRS 

689A.410 (Individual Health Insurance), NRS 689B.255 (Group and Blanket Health Insurance), 

NRS 689C.485 (Health Insurance for Small Employers), NRS 695C.185 (HMO) (collectively 

the “NV Healthcare Prompt Pay Statutes”). Exhibit 1, proposed jury instruction titled “Nevada 

Prompt Payment Act: Plaintiffs’ Failure To Exhaust Administrative Remedies” (excerpt). As 

explained below, there is a private right of action embodied in the NV Healthcare Prompt Pay 

Statutes. United’s reliance on Allstate Ins. Co. v. Thorpe, 123 Nev. 565, 568, 571-72 (2007) 

concerns NRS 690B.012, a prompt pay statute applicable to casualty insurance is markedly 

different. Presentation of a jury instruction as United proposes is not supported and should not 

be made. 

II. LEGAL ARGUMENT 

A. Legal Standard 
 
The Health Care Providers’ trial brief is brought pursuant to EDCR 7.27 which provides: 

Unless otherwise ordered by the court, an attorney may elect to 
submit to the court in any civil case, a trial memoranda of points and 
authorities at any time prior to the close of trial. The original trial 
memoranda of points and authorities must be filed and a copy of the 

009175

009175

00
91

75
009175



 

Page 3 of 7 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

memoranda must be served upon opposing counsel at the time of or 
before submission of the memoranda to the court. 

 
B. The NV Healthcare Prompt Pay Statutes Provide A Private Right of Action 

 
The Health Care Providers’ fourth claim for relief is premised on United’s violation of 

the NV Healthcare Prompt Pay Statutes set forth in NRS 683A.0879 (third party administrator), 

NRS 689A.410 (Individual Health Insurance), NRS 689B.255 (Group and Blanket Health 

Insurance), NRS 689C.485 (Health Insurance for Small Employers), NRS 695C.185 (HMO). 

Each statute provides as follows:  

NRS 683A.0879  Approval or denial of claims; payment of claims 
and interest; requests for additional information; award of costs and 
attorney’s fees; compliance with requirements. [Effective through 
December 31, 2019.] 
 
1.  Except as otherwise provided in subsection 2, an administrator 
shall approve or deny a claim relating to health insurance coverage 
within 30 days after the administrator receives the claim. If the claim 
is approved, the administrator shall pay the claim within 30 days 
after it is approved. Except as otherwise provided in this section, if 
the approved claim is not paid within that period, the administrator 
shall pay interest on the claim at a rate of interest equal to the prime 
rate at the largest bank in Nevada, as ascertained by the 
Commissioner of Financial Institutions, on January 1 or July 1, as 
the case may be, immediately preceding the date on which the 
payment was due, plus 6 percent. The interest must be calculated 
from 30 days after the date on which the claim is approved until the 
date on which the claim is paid. 

 
*** 

4.  An administrator shall not pay only part of a claim that has been 
approved and is fully payable. 

 
5.  A court shall award costs and reasonable attorney’s fees to the 
prevailing party in an action brought pursuant to this section. 

 
Subsection 5 appears in each NV Healthcare Prompt Pay Statute.1 

 
1 NRS 689A.410  Approval or denial of claims; payment of claims and interest; requests for additional 
information; award of costs and attorney’s fees; compliance with requirements; imposition of administrative 
fine or suspension or revocation of certificate of authority for failure to comply. [Effective January 1, 2020.] 

*** 
      4.  An insurer shall not pay only part of a claim that has been approved and is fully payable. 
      5.  A court shall award costs and reasonable attorney’s fees to the prevailing party in an action brought pursuant 
to this section. 
 
  (continued) 
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Despite this clear statutory language that allows an action to be brought pursuant to each 

of the NV Healthcare Prompt Pay Statutes, United proposes a jury instruction that is premised 

on an entirely different prompt pay statute applicable to casualty insurance. United cites Allstate 

Ins. Co. v. Thorpe, 123 Nev. 565, 571, 170 P.3d 989, 993 (2007) in an effort to support the 

proposed, unfounded instruction. Allstate concerned NRS 690B.012 (the “Casualty Prompt Pay 

Statute”), which provides in full: 

NRS 690B.012  Claims: Approval or denial; request for 
additional information; payment; interest on unpaid claim. 

 
1.  Except as otherwise provided in subsections 2, 3 and 4, an 
insurer shall approve or deny a claim of its insured relating to a 
contract of casualty insurance within 30 days after the insurer 
receives the claim. If the claim is approved, the insurer shall pay the 
claim within 30 days after it is approved. If the approved claim is 
not paid within that period, the insurer shall pay interest on the claim 
at the rate of interest established pursuant to NRS 99.040. The 
interest must be calculated from the date the payment is due until 
the claim is paid. 

 
2.  If the insurer requires additional information or time to 
determine whether to approve or deny a claim, it shall notify the 
policyholder of its request for the additional information or time 
within 20 days after it receives the policyholder’s claim, and at least 

 
NRS 689B.255  Approval or denial of claims; payment of claims and interest; requests for additional 
information; award of costs and attorney’s fees; compliance with requirements. [Effective through 
December 31, 2019.] 

*** 
      4.  An insurer shall not pay only part of a claim that has been approved and is fully payable. 
      5.  A court shall award costs and reasonable attorney’s fees to the prevailing party in an action brought pursuant 
to this section. 
 
NRS 689C.485  Approval or denial of claims; payment of claims and interest; requests for additional 
information; award of costs and attorney’s fees; compliance with requirements. [Effective through 
December 31, 2019.] 

*** 
      4.  A carrier shall not pay only part of a claim that has been approved and is fully payable. 
      5.  A court shall award costs and reasonable attorney’s fees to the prevailing party in an action brought pursuant 
to this section. 
 
NRS 695C.185  Approval or denial of claims; payment of claims and interest; requests for additional 
information; award of costs and attorney’s fees; compliance with requirements. [Effective through 
December 31, 2019.] 

*** 
      4.  A health maintenance organization shall not pay only part of a claim that has been approved and is fully 
payable. 
      5.  A court shall award costs and reasonable attorney’s fees to the prevailing party in an action brought pursuant 
to this section. 
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once every 30 days thereafter, until the claim is approved or denied. 
The notice must set forth the reason why the additional information 
or time is required. 

      
3.  The insurer shall approve or deny the claim within: 

      (a) Thirty days after it receives the additional information; or 
(b) Thirty-one days after the last timely notice was provided 
pursuant to subsection 2, 
 whichever is later. 
 
4.  If the claim is approved, the insurer shall pay the claim within 
30 days after it is approved. If the approved claim is not paid within 
that period, the insurer shall pay interest on the claim in the manner 
prescribed in subsection 1. 

 
Based on the statutory language at issue there, Allstate held that the Division of Insurance had 

exclusive jurisdiction over claims brough pursuant to NRS 690B.012. Allstate’s ruling is limited 

to NRS 690B.012 and is wholly inapplicable to the Health Care Providers’ claims. The Casualty 

Prompt Pay Statute is categorically different than the NV Health Care Prompt Pay Statutes which 

provide: “A court shall award costs and reasonable attorney’s fees to the prevailing party in an 

action brought pursuant to this section.”2  

 United also points to statutes of general applicability3; however, NRS 679A.170 

provides that specific provisions relative to a particular type of insurance prevails over 

generalized provisions.4 Under the instruction of NRS 679A.170, the Court can decline to apply 

generalized statutes about administrative procedures when the NV Health Care Prompt Pay 

Statutes expressly contemplate court action for violation of their provisions. 

 
2 Arora v. Eldorado Resorts Corp., No. 2:15-cv-00751-RFB-PAL, 2016 WL 5867415, at *8 (D. 
Nev. Oct. 5, 2016) (“the provision within the [wage] statute for the payment of ‘attorney fee[s]’ 
further supports an implied private right of action. There would be no need for such allowance 
within the language of the statute if a private right of action were not implied.”); see Neville v. 
Eighth Judicial District Court, 133 Nev. 777, 783 (2017) (stating it would be absurd to think 
that the Legislature intended a private cause of action to obtain attorney fees for an unpaid wages 
suit but no private cause of action to bring the suit itself); 
 
3 NRS 679B.310 (administrative procedures; hearings in general); NRS 679B.370 (appeal from 
Commissioner); NRS 233B.130 (judicial review); NRS 233B.133 (deadlines in petition for 
judicial review).  
 
4 Particular provisions prevail. Provisions of this Code relative to a particular kind of 
insurance or type of insurer or particular matter shall prevail over provisions relating to insurance 
in general or insurers in general or to such matter in general. 
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III. CONCLUSION 

For the foregoing reasons, the Health Care Providers respectfully request that the Court 

reject United’s proposed instruction titled “Nevada Prompt Payment Act: Plaintiffs’ Failure To 

Exhaust Administrative Remedies” as contrary to Nevada law.  

DATED this 12th day of November, 2021. 

McDONALD CARANO LLP 
By:  /s/ Kristen T. Gallagher    

Pat Lundvall (NSBN 3761) 
Kristen T. Gallagher (NSBN 9561)  
Amanda M. Perach (NSBN 12399) 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102 
plundvall@mcdonaldcarano.com  
kgallagher@mcdonaldcarano.com   
aperach@mcdonaldcarano.com   
 
P. Kevin Leyendecker (admitted pro hac vice) 
John Zavitsanos (admitted pro hac vice) 
Joseph Y. Ahmad (admitted pro hac vice) 
Jason S. McManis (admitted pro hac vice) 
Michael Killingsworth (admitted pro hac vice) 
Louis Liao (admitted pro hac vice) 
Jane L. Robinson (admitted pro hac vice) 
AHMAD, ZAVITSANOS, ANAIPAKOS, ALAVI & 
MENSING, P.C  
1221 McKinney Street, Suite 2500 
Houston, Texas 77010 
kleyendecker@azalaw.com 
joeahmad@azalaw.com 
jzavitsanos@azalaw.com 
jmcmanis@azalaw.com 
mkillingsworth@azalaw.com 
lliao@azalaw.com 
jrobinson@azalaw.com 
 
Justin C. Fineberg (admitted pro hac vice) 
Rachel H. LeBlanc (admitted pro hac vice) 
LASH & GOLDBERG LLP 
Weston Corporate Centre I 
2500 Weston Road  Suite 220 
Fort Lauderdale, Florida  33331 
jfineberg@lashgoldberg.com 
rleblanc@lashgoldberg.com 
Attorneys for Plaintiffs 
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JURY INSTRUCTION NO. D___ 

NEVADA PROMPT PAYMENT ACT: PLAINTIFFS’ FAILURE TO EXHAUST 

ADMINISTRATIVE REMEDIES 

To proceed with Plaintiffs’ fourth cause of action, Plaintiffs must prove the 

following elements for each individual At-Issue Claim: 

1. Defendants deemed a particular claim submitted by Plaintiffs approved and 

fully payable; 

2. Plaintiffs are entitled to their full billed charges; 

3. Defendants did not remit timely reimbursement to Plaintiffs, meaning 

payment to Plaintiffs within 30 days of receipt of the individual claim; 

4. Plaintiffs filed an action against Defendants with the Nevada Department of 

Insurance within 60 days the alleged failure to provide timely reimbursement; 

5. A hearing was held by the Nevada Insurance Commissioner to assess the 

alleged failure to provide timely reimbursement; 

6. Plaintiffs were identified as a party of record by the Nevada Insurance 

Commissioner; 

7. The Nevada Insurance Commissioner rendered a Final Ruling; 

8. The Final Ruling was not in Plaintiffs’ favor; 

9. Plaintiffs sought judicial review within 30 days of those Final Rulings being 

rendered; 

10. The Nevada Insurance Commissioner provided the records of the hearings to 

the Court; and 

11. Within 40 days of the Court receiving each record, Plaintiffs filed a 

memoranda supporting their position that the Final Rulings should be 

reversed. 
SOURCE/AUTHORITY: 
Allstate Ins. Co. v. Thorpe, 123 Nev. 565, 568, 571-72 (2007); NRS 679B.310; NRS 679B.370; 
NRS 233B.130; NRS 233B.133.  
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Las Vegas, Nevada, Friday, November 12, 2021 

 

[Case called at 8:50 a.m.] 

[Outside the presence of the jury] 

THE COURT:  Good morning, everyone. 

IN UNISON:  Good morning, Your Honor. 

THE COURT:  We're on the case of Fremont v. United.  Let's 

take appearances, please.  Joining us with the Plaintiff. 

MR. ZAVITSANOS:  Good morning, Your Honor.  John 

Zavitsanos for the healthcare providers. 

MR. AHMAD:  Joe Ahmad, also on behalf of the healthcare 

providers. 

MR. LEYENDECKER:  Kevin Leyendecker on behalf of the 

healthcare providers. 

MR. MCMANIS:  Good morning, Your Honor.  Jason 

McManis for the healthcare providers. 

THE COURT:  Thank you.  And for the Defense, please. 

MR. BLALACK:  Yes, Your Honor.  Good morning.  Lee 

Blalack on behalf of the Defendants. 

MR. ROBERTS:  Good morning, Your Honor.  Lee Roberts, 

also on behalf of Defendants. 

MR. GORDON:  Good morning, Your Honor.  Jeff Gordon on 

behalf of the Defendants. 

MR. POLSENBERG:  And Dan Polsenberg.  Good morning, 

Your Honor. 
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THE COURT:  Thank you, all.  All right.  So you guys asked to 

start a little early this morning. 

MR. BLALACK:  Correct.  We're ready when you are, Your 

Honor.  Mr. Roberts has one housekeeping issue, and then Mr. Haben, I 

can go get him and have him ready to go at the top of the hour. 

THE COURT:  Very good. 

MR. ROBERTS:  And this follows up, Your Honor, on the 

discussion we had at the end of the day on Wednesday, and just, I 

wanted to confirm that last night we did file a preliminary motion to seal 

with regard to AEO documents.  And at -- I doubt the Court has had time 

to review it -- 

THE COURT:  I have not. 

MR. ROBERTS:  -- but we do suggest in here, and cite some 

authority from other jurisdictions that, in order not to delay jury time and 

get the case done, that this matter be deferred until the end of trial.  And 

in the meantime, we simply follow the precautions that we have been 

following today to try to keep attorneys as only documents from being 

displayed to the public. 

And the only thing that we have in addition to what we 

discussed last week is that to the extent the cameras do come back in the 

courtroom, we would just ask that they be instructed not to focus on the 

attorneys as only documents that are displayed on the screen. 

THE COURT:  Thank you. 

MR. ROBERTS:  Thank you, Your Honor. 

MR. ZAVITSANOS:  Just brief response, Your Honor.  So I 
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thank counsel for giving us the opportunity to respond in writing and 

will.  The only -- the only issue is that before we began the evidence, we 

were given a list of the documents that they considered AEO, and we 

obviously relied on that.  None of those materials, I believe -- none of 

those materials were ever put up.  That list has now grown during the 

course of trial.  So rather than argue about it, we agree with Mr. Roberts 

that we would follow that protocol, and you can sort this out at the -- 

THE COURT:  I got it. 

MR. ZAVITSANOS:  Okay. 

THE COURT:  Thank you, both. 

MR. ROBERTS:  Thanks very much.  And just to confirm, 

Your Honor, I think that the admitted exhibits were the only ones that 

really there was a question about, and that the Court said that until 

documents are admitted, they're still protected under the previous 

protective order, correct? 

THE COURT:  I assume you agree with that? 

MR. ZAVITSANOS:  Yes, Your Honor.  The only issue is, 

again, if -- they've been very -- kind of charitable here -- they've been 

very generous in what they designate as AEO.  And so -- 

THE COURT:  If issues arise, we'll deal with it. 

MR. ZAVITSANOS:  Yes. 

THE COURT:  All right.  And then to let you guys know, the -- 

by the time the deposition transcripts got to me, I was already at the 

game, so I didn't get to that, but I'll do it this morning on our break. 

MR. ZAVITSANOS:  So Your Honor, on that point -- 
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THE COURT:  Yeah. 

MR. ZAVITSANOS:  -- just before the jury gets here, I visited 

with Mr. Blalack, and I'm not going to hold him to this by any means, he 

guestimates that he will have Mr. Haben until the mid-morning break.  

My guestimate is I have about an hour or less.  That would take us to the 

lunch break.  We would then, right after the lunch break, play the 

deposition of Mr. Rosenthal.  If Your Honor needs more time than that, 

we can start with -- we can start with the next live witness.  But that was 

going to be -- that was our preference, but if Your Honor needs more 

time, we can defer that until Monday. 

THE COURT:  Well, I'll do my best. 

MR. ZAVITSANOS:  Yeah. 

THE COURT:  All right.   

MR. MCMANIS:  Your Honor, would you like a hardcopy of 

what was sent in yesterday? 

THE COURT:  I think my law clerk was already doing that, but 

if you have an extra, I can -- 

MR. MCMANIS:  I do.  I do. 

THE COURT:  Yeah, let me -- let me call him off then.  So -- 

MR. ROBERTS:  And as long as we're distributing hardcopies, 

Your Honor, we do have a hardcopy of what we filed last night if that 

would be -- if you think it's useful. 

THE COURT:  That would be great.  Thank you.  Thank you, 

both. 

MR. ROBERTS:  Thank you, Your Honor. 
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THE COURT:  You know, I usually don't like courtesy copies 

because we don't shred paper here.  I mean, we don't -- we waste paper, 

and I can read it on the computer.  

MR. ROBERTS:  Oh, I can take it back.  I don't mean to burden 

the Court. 

THE COURT:  Well, don't take it back.  No. 

MR. ROBERTS:  But thank you, I'll remember that. 

THE COURT:  Thank you. 

MR. ZAVITSANOS:  Yeah.  And Your Honor, our preference is 

to do Mr. Rosenthal first for reasons that will become evident.  But 

anyway --  

THE COURT:  Do you guys need a quick break before the jury 

comes in? 

MR. BLALACK:  Mr. Haben's ready, Your Honor. 

MR. ZAVITSANOS:  We do not, Your Honor.  We're ready to 

go. 

THE COURT:  Good enough.  So come on in, Mr. Haben. 

MR. AHMAD:  Your Honor, I'm not -- I'm not sure -- I'm not 

sure what the interaction was, but I think one of our legal assistants got 

stuck in the elevator and -- 

THE COURT:  Stuck in the elevator? 

MR. AHMAD:  Yes.  Yes.  I think the marshals eventually 

helped her out and got her out, but apparently a juror tried to help.  I 

don't know what was said or communicated at all, but I just want to raise 

that.  I wasn't -- 
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THE COURT:  Were you aware? 

MR. BLALACK:  No, I was not.  Unless there's something 

more, it doesn't concern me. 

MR. AHMAD:  No, that's it. 

THE COURT:  Good enough. 

MR. POLSENBERG:  And I was down there, although I didn't 

notice the juror.  Michelle was there. 

MR. BLALACK:  Michelle's getting a lot of air time in this 

process.   

MR. POLSENBERG:  Michelle, we're talking about -- 

MR. AHMAD:  Myrna [phonetic]. 

MR. POLSENBERG: -- Myrna getting stuck in the elevator. 

MS. RIVERS:  Oh, yeah. 

MR. POLSENBERG:  And any interaction with the juror. 

MS. RIVERS:  Oh, no, she just tried to push it. 

MR. POLSENBERG:  Okay.  I'm sorry, it was just a -- 

MR. ZAVITSANOS:  I appreciate it. 

THE COURT:  Good enough.  You know, the -- you guys have 

it tough out there; we only have one elevator back here, and it's the 

same -- the same issue, so take -- 

MR. BLALACK:  All right.  We'll bring Mr. Haben in. 

THE COURT:  And I'll try to be polite about winning the game 

over his team.  They played a beautiful game.  Did you get to go, Mr. 

Haben, last night? 

MR. HABEN:  Yes, I did. 
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THE COURT:  You guys came back so strong. 

MR. HABEN:  That was a really fun game.  I couldn't believe 

the stadium was -- 

THE COURT:  And our young kids really stepped up last 

night.  

MR. HABEN:  Yes. 

THE COURT:  It was a great game. 

MR. HABEN:  I read an article today, and I was really 

disappointed that half your team, all your veterans were not playing, and 

I'm like, oh, my God, I enjoy it. 

THE COURT:  Well, it was -- it was fun to give them a chance. 

MR. HABEN:  Yes, it was a good game.  Thank you. 

THE COURT:  Okay. 

MR. BLALACK:  It comes to Vegas, Your Honor.  All right.  

We're ready when you are, Your Honor. 

MR. ZAVITSANOS:  Oh, Judge, before we get started, happy 

Veteran's day to Mr. Blalack and any other veterans that we have, so -- 

MR. BLALACK:  Thank you very much. 

MR. ZAVITSANOS:  I appreciate everything they do.  Sorry. 

MR. BLALACK:  That's very, very gracious. 

THE MARSHAL:  All rise for the jury. 

[Jury in at 8:59 a.m.] 

THE COURT:  Thank you.  Please be seated.  Good morning, 

everyone. 

IN UNISON:  Good morning.  
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THE COURT:  Welcome to Friday, and thanks for being on 

time.   

Mr. Blalack, please continue. 

MR. BLALACK:  Thank you, Your Honor. 

CROSS-EXAMINATION CONTINUED 

Q Good morning, Mr. Haben. 

A Good morning. 

THE WITNESS:  Good morning, Your Honor. 

BY MR. BLALACK:   

Q Okay.  Mr. Haben, I'd like to pick up where we left off on, I 

guess it was Wednesday. 

THE COURT RECORDER:  Mr. Blalack, are you [indiscernible]? 

MR. BLALACK:  I am now on.  Is that coming through?  I have 

been told that it's hard to hear me on the system, so I will speak up and 

do my best to be heard.  That is not normally a complaint I get, so I'm 

going to do my best to vocalize to you and the jury and the court 

reporter can hear us.   

BY MR. BLALACK:   

Q Let me start with, do you recall on Wednesday we were 

talking about a number of profits that you were questioned by Mr. 

Zavitsanos during his examination where you were questioned 

regarding various documents and assertions that Plaintiffs make in this 

case?  Do you recall that questioning? 

A Yes, I do. 

Q I'm going to pick it up where I left off and go to the next of 
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those topics.  And sir, do you remember the questioning and discussion 

regarding the allegations of MultiPlan is like a paid-off umpire, and 

incentivized to generate a lower reimbursement rate because he gets 

paid a percentage of the amount accepted; do you remember that? 

A Yes, I do. 

Q And I'd like to, as we did on Wednesday, bring up a portion 

of your testimony and your Q and A with Mr. Zavitsanos just to orient 

you and the jury on this topic.  This is November 3rd.  It's 31, line 1 

through 25.  All right.  So let's just start at the top there, and you can just 

read along.  And he's asking about MultiPlan and FAIR Health.  And you 

can see about halfway down, he says: 

"Q Yeah, and MultiPlan is supposed to be an objective third 

party, right?" 

"Yes," is the answer. 

"Q Okay.  Are you a baseball fan? 

"A I am. 

"Q If the umpire calling balls and strikes was being paid by one 

of the teams, would the umpire be neutral? 

"A MultiPlan is an umpire for multiple payers. 

"Q That's not my question, sir.  We're talking baseball.  If the 

umpire had been paid by one of their teams, would the umpire be 

neutral? 

"A Umpire's getting paid already. 

And the question,  

"Q Do you not understand my question? 
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"A Yeah, I understand what you're saying. 

"Q If the umpire was being paid? 

"A I think it's a misrepresentation." 

Do you recall that exchange, sir? 

A I do. 

Q Now, Mr. Zavitsanos suggests that MultiPlan is bias because 

bias is paid a fee for access to its data, but that FAIR Health is not bias.  

Do you think MultiPlan is bias because United Healthcare pays a fee for 

its service? 

A No. 

Q Okay.  And I want to look at the comparison between 

MultiPlan and FAIR Health and try to understand a little bit more about 

how these two organizations operate.  And I'd like to talk a little bit to 

you -- the Elmo, and she'll use that to walk the jury through this 

document.  So sir, what I've done is I've written MultiPlan on one 

column, FAIR Health on the other, and then there's a number of other 

questions on the left-hand side; do you see that? 

A Yes, I do. 

Q I'd like to just run through these real quick and show how the 

two organizations compare and don't compare.  So let me start with 

MultiPlan.  Does UnitedHealthcare own MultiPlan? 

A No, they do not. 

Q Does UnitedHealthcare own FAIR Health? 

A No, they do not. 

Q Is MultiPlan a third-party vendor of UnitedHealthcare? 
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A Yes, they are. 

Q Is FAIR Health a third-party vendor of UnitedHealthcare? 

A Yes, they are. 

Q Based on your understanding, sir, do United Healthcare's 

competitors use MultiPlan as a third-party vendor? 

A Yes, they do. 

Q Are MultiPlan services widely used in the industry? 

A Yes, they are. 

Q Do you know, sir, if UnitedHealthcare's competitors are use 

FAIR Health as a third party? 

A Yes, they do. 

Q Are FAIR Health services widely used in the industry? 

A Yes, they are. 

Q Does United Healthcare pay MultiPlan a fee for services? 

A Yes, they do. 

Q What kind of fee does United Healthcare pay MultiPlan? 

A It's based on a percentage of savings, typically. 

Q That's the fee you've explained to the jury before and walked 

through various calculations? 

A Yes. 

Q Does UnitedHealthcare pay a fee to FAIR Health for its 

services? 

A Yes, they do. 

Q What kind of fee does UnitedHealthcare pay FAIR Health? 

A That's a subscription fee annually. 
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Q Does MultiPlan use data to support pricing for out-of-network 

programs? 

A Yes, they do. 

Q Does FAIR Health use data to support pricing for out-of-

network programs? 

A Yes, they do. 

Q What is the data source used by MultiPlan? 

A It's -- 

MR. ZAVITSANOS:  Objection, Your Honor.  Speculation.  

Foundation. 

MR. BLALACK:  Mr. -- I'll lay the foundation, just so it's clear. 

BY MR. BLALACK:   

Q Mr. Haben, during the course of your engagement in 

MultiPlan, have you been informed and briefed on the way the MultiPlan 

data --  

MR. BLALACK:  Strike that. 

BY MR. BLALACK:   

Q Have you been informed about the data sources that are 

used by MultiPlan for its various pricing services? 

A Yes, and it's on their websites as well. 

Q What is the data source used by MultiPlan for its out-of-

network pricing through the Data iSight service? 

A It's paid claims data, allow charges for allowed amounts. 

Q And just so the jury is clear, that's paid claims for all payers, 

not just UnitedHealthcare, correct? 
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A Yeah.  I can't read what you have.  Can you raise that up?  

Thank you. 

Q Does that help? 

A Yeah.  I'll -- yes. 

Q So the paid claims, allowed amounts are for multiple payers 

in the market, not just UnitedHealthcare? 

A Yes, it is. 

Q What is the data source used by FAIR Health? 

A Billed charges. 

Q Sir, is that comparison that I have put there on page -- on the 

Elmo that the jury is looking at, is that an accurate comparison in your 

view of the relationship, the comparison between the services and 

relationship with UnitedHealthcare and FAIR Health? 

A Just one clarification.  Where it says independent third party 

and you have no, I think you were asking are they owned.  They're not 

owned, but they are both independent third parties. 

Q So I'll put yes.  Thank you for that clarification. 

A Yes. 

Q So they're not -- just to clarify to the jury.  That's a very good 

point, Mr. Haben.  Both MultiPlan and FAIR Health, neither of them are 

owned by UnitedHealthcare? 

A They are not. 

Q Okay.  Does UnitedHealthcare consider FAIR Health and 

MultiPlan both independent of United Health? 

A Yes, they do. 
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Q Now, you testified that UnitedHealthcare pays fees to both 

FAIR Health and MultiPlan.  Does United Healthcare consider MultiPlan 

or FAIR Health bias because of the fees it pays for those two vendor 

services? 

A No. 

Q Why not? 

A MultiPlan and FAIR Health are used by many payers in the 

industry, and it's the reimbursement methodologies that they have for 

both are accepted by many payers other than United in the industry. 

Q Thank you, sir.  Now, let's move onto the next topic.  Mr. 

Zavitsanos' question to you was suggested that usual and customary 

and reasonable reimbursement, with a traditional program, that most 

self-funded clients used, and as it -- its name indicates based on the FAIR 

Health benchmarks was used by everybody and defines what is 

reasonable.  Do you recall questions on that nature? 

A Yes, I do. 

Q Let me show you your testimony from late last week on this 

topic. 

MR. BLALACK:  And can you put that up for the jurors, 20 to 

21 for all testimony of Mr. Haben, page 46.  

BY MR. BLALACK:   

Q Line 22, at the bottom, and then it will bleed over to the next page.  

Okay.  Now, there's the term again, UCR, except now it says receivable 

instead of reasonable.  And over here it says: 

"R&C, reasonable and customary, right?   
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 And you say, "Yes."   

I think he's referring to a diagram, which we'll talk about in a 

minute.  And then the question below that:   

"Q Percentile values are provided by FAIR Health.  This is a 

charged base methodology approach for professional services, right?   

"A Correct. 

"Q Okay.  That's what we do.  That's what our doctors do, 

provide professional services, right? 

"A Yes, they do. 

"Q All right.  Now, this is the traditional out-of-network 

reimbursement program, generally bias to out-of-network benefit claims, 

right? 

"A That's what it says. 

"Q Right.  That means that what everybody is doing in 2016, 

right? 

"A No, it does not. 

"Q It -- so when it says this is the traditional, then you -- are you 

a college football fan? 

"A Not really." 

Q All right.  Now, let me --  

MR. BLALACK:  You can pull that down, Shane. 

BY MR. BLALACK:   

Q So let me try to orient you around that testimony, sir and 

pick up where Mr. Zavitsanos left off, okay? 

A Yes. 
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MR. BLALACK:  Now, Shane, can you pull up Plaintiffs' 

Exhibit 25, which is the -- which is in evidence, and which is the 

document about which Mr. Zavitsanos was questioning you.   

BY MR. BLALACK:   

Q Do you have that in your binder, sir? 

A I'll take a look here. Yes, I do. 

Q Okay.  When you've got it, you can go to page 2, which 

Shane has helpfully brought up on the screen.  We're looking at that 

third row usual and customary and reasonable, although that says 

receivable.  I think that's a typo.  Let me ask you this.  Let's just get some 

terminology straight, sir.  Does UnitedHealthcare have out-of-network 

program that's called the UCR program? 

A No.  It's either a physician or a facility R&C. 

Q So what do you understand this reference to UCR to mean? 

A I believe it's reference to the facility and physician R&C 

program. 

Q And R&C is an acronym for what? 

A Reasonable and customary. 

Q Now, just to remind the jury, what is the physician R&C 

program?  Just remind the jury with a brief description. 

A I think we went through some of the terms, reasonable, 

customary, usual customary.  It's tied to fair health, related to physician 

claims that are paid at the out-of-network benefit level.  If you remember, 

we talked -- we had the -- my left-hand side, the highest benefit level in 

the benefit plan in-network and then you have the out-of-network benefit 
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level.  Physician R&C is on this.  ER service sit over here on the in-

network benefit level. 

Q Okay.  So just to kind of touch base on that point, because 

physician usual and customary is utilized on the out-of-network benefit 

level instead of the in-network benefit level, is that program utilized to 

reimburse out-of-network emergency room professional services? 

A It is not. 

Q Now, was the physician's reasonable and customary 

program active and in place before July 1, 2017, which is the beginning 

of the period at issue in this case? 

A Yes, it was. 

Q Does UnitedHealthcare still use that program, or did it still 

use that program when you left the company earlier this year? 

A Yes, they still had it available. 

Q How frequently did your clients use that program when you 

left, as compared to the earlier years when it was first introduced? 

A It became less frequent. 

Q Why was that? 

A The clients in the -- 

MR. ZAVITSANOS:  Objection, Your Honor.  Hearsay. 

THE COURT:  Overruled. 

BY MR. BLALACK:   

Q Please proceed. 

A The clients and consultants, as we indicated before --  

MR. ZAVISTANOS:  Hearsay again on this part. 
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THE WITNESS:  -- were letting us know -- 

THE COURT:  It -- yeah.  I have to sustain it. 

BY MR. BLALACK:   

Q Just describe the reasons for why the program is less -- used 

less frequently. 

A The program is used less frequently because the bill charges 

or the physician R&C program is based on billed charges.  Those billed 

charges are uncontrolled, and they continue to go up, so there's value. 

Q Also, is this a program that offers customer advocacy and 

balance billing protection to the members who participate in the 

program? 

A No, it does not.  They can be balance billed. 

Q Now, in his questions, Mr. Zavitsanos suggested that the 

name of the program suggests that UnitedHealthcare believes the 

program itself defines what is reasonable value for physician services.  

Do you agree with that suggestion? 

A No.  It's just a term used for the program, and it was 

developed probably in the early 2000s. 

Q Now, just to remind the jury of something you talked about 

on -- well, let me skip that and move down a different topic.  The 

document here states that usual, customary and reasonable is, quote, a 

traditional OON reimbursement program.  Do you see that reference 

there? 

A Yes, I do. 

Q What does it mean that the program was a traditional 
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program? 

A Like indicated before, it started in the early 2000s, so it 

started out probably when I started in the out-of-network programs. 

Q Have you ever heard the term, legacy program, sir? 

A Yes. 

Q Would you consider physician R&C a legacy program? 

A Yes. 

Q Why is that? 

A It's been in place for a very long time. 

Q Now, I'd like to show you another document Mr. Zavitsanos 

showed you earlier this week.   

MR. BLALACK:  Shane, would you please pull up Plaintiff's 

Exhibit 175, which has already been admitted into evidence? 

BY MR. BLALACK:   

Q Do you remember seeing this document earlier in your 

examination, sir? 

A Yes.  Is it in my binder? 

Q It should be and if it's not, it's in one of those binders. 

A Yes.  I think I have it. 

Q Okay.   

MR. ZAVITSANOS:  Hang on.  Give me one second. 

MR. BLALACK:  Sure.  175. 

MR. ZAVITSANOS:  Thank you. 

MR. BLALACK:  Uh-huh. 

BY MR. BLALACK:   
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Q Just a take a second.  Refamiliarize yourself with that 

document, Mr. Haben. 

[Witness reviews document] 

THE WITNESS:  Okay. 

BY MR. BLALACK:   

Q Now, can you tell what the date of this document is, sir? 

A May 26th, 2018. 

Q Is it May or March? 

A I'm sorry.  March. 

Q Okay.  Now, I'm now showing you -- 

MR. BLALACK:  If you could, Shane, go to page 2, page 2 of 

that document.   

BY MR. BLALACK:   

Q Do you recall Mr. Zavitsanos asking about this page of the 

document during his examination? 

A I believe so. 

Q Now, my recollection is he only asked you about that first 

paragraph up above and that he did not show you or the jury that next 

paragraph, that's 7 and that's the one we want to focus on.  Would you 

please read that next paragraph to the 3 please? 

A "UHC has a variety of programs to work to manage no-par 

spends, however there is still opportunity to do more, particular with 

respect to these UCR-type claims.  Market intel indicates that our 

competitors have tighter cost controls to help manage this spend." 

Q So what did that last sentence mean, "Market intel indicates 
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that our competitors have tighter cost controls to help manage this 

spend?" 

A We're behind our competitors.  They're doing a better job on 

behalf of our clients. 

Q Now, there's been a lot of questioning in the trial about 

whether you understood as the head of out-of-network programs that 

the programs you managed were competitive, behind the competition or 

ahead of the competition.  Do you remember all those questions? 

A Yes. 

Q The statement that's in this document from 2018, how does 

that compare with your recollection, what you thought and understood, 

based on market intelligence of your competitive position for out-of-

network programs? 

A That's in line with what I understood.   

Q Now, I want to direct you to page 6 of this document.  So this 

was the chart that Mr. Zavitsanos walked through, and you had a 

number of different scenarios. 

MR. BLALACK:  And Shane, could you pull up -- yeah, and 

blow up the chart and then we'll probably have to blow up the individual 

pieces of it.   

BY MR. BLALACK:   

Q And sir, if you can tell, looks like there's -- in the blue box, it 

says permit.  Do you see that? 

A Yes, I do. 

MR. BLALACK:  Bring that down, Shane.   
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BY MR. BLALACK:   

Q And then in the next blue box, it says proposed scenario A.  

Do you see that, sir? 

A Yes, I do. 

Q And then in the next box below that, it says, proposed 

scenario B, correct? 

A Correct. 

Q Okay.  And so just to refresh the jury's memory, this is a 

document that walked through and described two different scenarios 

compared to what was then a current scenario using a specific program 

to evaluate how changes might result from migrating to a different 

program.  Is that a fair summary? 

A Yes. 

Q Okay.  Now, if you could, having read -- refreshed your 

memory on this slide, just generally describe what's being compared on 

this slide.  Explain that, if you could. 

A So what's being compared is the R&C plans that are in the -- 

in their benefit plan.  That's the current bucket to the proposed, where 

we're looking at implementing Data iSight and then there's two 

scenarios related to that program. 

Q Now, by the way, can you tell what benefit level this is 

focused on?  Is it in-network or out-of-network? 

A No.  I understand your question.  I believe we were talking 

about the out-of-network benefit level. 

Q Now, my recollection is that Mr. Zavitsanos walked you 
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through the current assumption compared to the two proposals to show 

the way in which the employer could be impacted from a cost 

perspective of moving from the physician reasonable and customary 

program in its benefit plan to the outlier cost management program in its 

benefit plan; is that correct?  

A Correct. 

Q Okay.  Now, for the current scenario, can you tell -- remind 

the jury what the document said the cost to the employer would be 

under the physician R&C for this hypothetical? 

A Cost for the employer did you say? 

Q The employer. 

A So in that current amount or the current blue box, you have 

the allowed amount of $600.  Their share is 60 percent, so $360 is the 

client responsibility. 

Q Now, go down to scenario A, okay.  And first of all, describe, 

before we talk about the impact to the employer, describe what scenario 

is being evaluated in that blue box. 

A So this is where we put Data iSight into the -- in the benefit 

plan and apply that program with the assumption that the provider 

would accept the Data iSight rate on what we call the first pass, so the 

additional rate that goes out.  And there would be no additional 

negotiation needed, because the provider accepted it. 

Q And -- 

A So we're trying to paint that scenario. 

Q And under that scenario, the assumptions, what was the 
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potential cost or the likely cost to the employer, having compared to the 

then existing scenario under physician reasonable and customary? 

A So that first pass of that rate that went out to the provider as 

the allowed amount of $300 and then the same coinsurance of 60 

percent calculated off of that allowed amount would be $180. 

Q Okay.  And then on top of that, would there have been a fee 

paid to UnitedHealthcare under the program? 

A Yes, there would be. 

MR. BLALACK:  And so Shane, if you go to the right hand 

under the white circle.   

BY MR. BLALACK:   

Q Can you see what the total cost to the employer was? 

A Yes.  It would be $425. 

Q And so under Proposed Scenario A, that would have been a 

higher cost for the employer then under the scenario for physician 

reasonable and customary? 

A I believe so.  Yes. 

Q Now do the same analysis, sir, and again, as to the employer 

cost on Proposed Scenario B, starting with explaining what the 

assumption was for that scenario. 

A So on Scenario B, what's trying to be modeled here is the 

provider would reject the initial allowed amount.  They would contact 

MultiPlan.  They would negotiate and it would be an amount that would 

be greater than the original allowed amount that was paid of Data iSight, 

but it would be less than the reasonable and customary amount, just for 
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perspective.  And so the allowed amount in this scenario is $400. 

Q Okay. 

A And then the client share is 60 percent of that, so 240. 

Q And then when you add the fee the client would pay United 

Healthcare for those savings, what would be the total impact for the 

employer? 

A The total impact would be $450. 

Q So again, how did this scenario as to the employer compare 

to the scenario of reasonable physician R&C? 

A It would still be higher. 

Q Okay.  Now, my recollection is that analysis that we just 

walked through is the analysis that Mr. Zavitsanos walked through with 

you.  But there's another -- there's some other information on this slide 

that he did ask you about and you didn't ask you about and you didn't 

discuss, and I want you to explain that to the jury.  On this slide, does it 

explain the impact to the member in each of those scenarios? 

A Yes, it does. 

Q All right.  Let's start with the current  one.  And if you could, 

explain in that physician reasonable and customary scenario what the 

impact to the member would be. 

A So I'll just start from the top again.  So the allowed amount 

underneath that scenario, which was the R&C program, the allowed 

amount was $600.  The percentages that we had is that the members' 

coinsurance would be 40 percent, so it would be $240 as their 

coinsurance.  But as you remember, the usual and customary does not 
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have protection for balance billing, so the provider could balance bill the 

member up to another 400. 

Q So under scenario -- the current physician reasonable and 

customary scenario, what was the potential exposure to the member in 

that encounter? 

A $640. 

Q Okay.  Now, let's go to Scenario A.  And again, remind the 

jury what was Scenario A? 

A So this is where Data iSight was put into place, and it models 

out that the provider would accept the initial first pass rate that was paid 

out to the provider.  No additional negotiation would be needed. 

Q What would be the impact to the member under Scenario A? 

A So in this situation, because the allowed amount is now 8 -- 

I'm sorry -- $300, the member's cost share is 40 percent, if you 

remember, that would be $120.  And then because this was accepted by 

the provider, there would be no balance billing. 

Q So what was, under Scenario A, using the outlier cost 

management program instead of the physician reasonable and 

customary program, what was the total potential exposure to the 

member in that scenario? 

A In scenario A, I believe it was $640. 

Q No.  I'm talking about Scenario A, not the current scenario. 

A I'm sorry.  The current? 

Q You already -- 

A So the -- 
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Q -- told me the current. 

A Sorry. 

Q Sorry.  I'm asking about proposed Scenario A. 

A Proposed Scenario A, because the provider accepted the 

allowed amount, that went out the door, the member's coinsurance 

would be $120 and that would be all that they would be liable for. 

Q And is that less than the proposed potential exposure to the 

member under the physician reasonable and customary program? 

A Yes.  Compared to the current, yes. 

Q Now, let's go to the final scenario.  That's Scenario B.  Same 

analysis.  Remind the jury what the scenario was and then explain what 

the impact to the member would be under that scenario. 

A So proposed Scenario B is that the provider rejects the initial 

allowed amount that went out the door.  The provider contacts MultiPlan 

to negotiate a rate.  That rate gets negotiated to an allowed amount of 

$400.  That would be the new allowed amount. 

Q And what is the impact on the member there? 

A So the member would have a coinsurance of 40 percent, 

based on that $400 and that would be $160 and there would be no 

balance billing. 

Q And why would there be no balance billing in that scenario? 

A Because the provider and MultiPlan had negotiated, so that 

was one of the program -- or the components of Data iSight is that 

MultiPlan would engage with the provider and negotiate, if needed. 

Q Okay.  So in that scenario, what's the total exposure to the 
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member in Scenario B? 

A It'd be $160. 

Q So comparing the -- and just focusing on the impact to the 

member, which is not something Mr. Zavitsanos asked you about.  What 

is the comparison from the member's perspective of the benefit of being 

in the physician reasonable and customary program as opposed to cost 

management? 

A The perspective is that they could be exposed to a higher 

amount in this scenario with $640 as the current versus the proposed A 

scenario of 120 or the proposed B of 160, so much less. 

Q So under both Scenarios A and B with the outlier cost 

management, would the member be subject to balance billing? 

A No. 

Q Would the member be subject to balance billing under the 

existing current scenario using the physician reasonable and customary 

program? 

A Yes, they would. 

Q So from the perspective of the member, what was United 

Healthcare's view about which scenario was the least favorable for the 

member? 

A The least favorable would have been the current scenario, 

the reasonable and customary. 

Q All right, sir.  Thank you.  Change the focus.  Let's move on to 

the next topic, which was the assertion that United had a five-year 

scheme to manipulate public opinion against healthcare providers to 

009215

009215

00
92

15
009215



 

- 32 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

fake news and influencers.  Do you remember questions around that 

subject, sir? 

A Yes, I do. 

Q All right.  Let's show you the trial transcript, where you were 

questioned on this subject. 

MR. BLALACK:  Shane, this is from November 2nd, so this 

would have been last week.  Page 157, line 9 through 17.   

BY MR. BLALACK:   

Q "Q Okay.  No doubt about it.  In 2014, United set out on a 

path to change the public narrative, socialization, presentation, so that 

people start buying the message, right?" 

"A   We were educating on provider reimbursements, yes. 

"Q Yeah.  Because you knew if you did this, you knew this day 

was coming, and you knew that people would end up in a jury and if you 

got to them five years before, and you blitzed enough media, the 

narrative would be viewed through your lens, rather than the cathedral 

of truth, right?"   

And then if you go on down a little farther to page 157, line 

25, which carries on -- 20 to 25 on 157.   

"Right, sir?", he asked. 

"A I try -- 

"Q That's what that is." 

"A Can I answer?" 

"Q No.  Is that what that is?" 

All right.  And it goes to the next page.   
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"A No.  I trust people are smart and they can understand what 

they're being told." 

All right.  Now sir, do you recall this exchange with Mr. Zavitsanos 

that you just read? 

A I do. 

Q All right. 

MR. BLALACK:  Now Shane, could you please pull up 

Plaintiff's Exhibit 12, which is the document Mr. Zavitsanos was 

discussing with Mr. Haben and I believe is already admitted into 

evidence?  Blow the top of that up, Shane, so the jury can see what we're 

talking about, although you probably will remember this. 

BY MR. BLALACK:   

Q Sir, this is a document labeled out-of-network billing 

initiative media statement talking point Qs and As, Tuesday, June 3rd, 

2014 update.  Do you see that? 

A I do. 

Q Do you recall that this is the document about which Mr. 

Zavitsanos was questioning you? 

A I do. 

Q Now, Mr. Zavitsanos pointed you to only a small portion of 

this initiative, so let's make sure the jury can see what was left out.  And 

let's start with the initiative overview.  You see the quote there, sir, at the 

top, UnitedHealthcare's individual members.  You see that? 

A I do. 

Q All right.  I want to kind of walk the jury and you through this 
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real quick and have some follow up questions.  So it says,  

"United Healthcare's individual members, member businesses and 

providers who agree to engage with us to provide in-network access to 

quality care, that they harm their physicians and other healthcare 

professionals who choose not to participate in our network.  

Subsequently charge exorbitant and often ever-increasing fees."   

Do you see that, sir? 

A I do. 

Q Does that statement that I just read and is highlighted 

accurately describe the impetus for the June, 2014 out-of-network billing 

initiative described on this page? 

A It does. 

Q Now, in the next sentence, it says, again, under the initial 

overview, it says, "And typically, these providers fall into these 

categories," and then it lists several categories.  Do you see that? 

A Yes, I do. 

Q And was this initiative designed to target just out-of-network 

ER providers or staffing companies? 

A No, it was not. 

Q What other provider groups were identified as engaging in 

these abusive billing practices? 

A Well, as it said -- it says here, ER providers, ER facilities, 

assistant surgeons, radiology, anesthesiology.  Those are the wrap holes 

that we talked about the other day.  Lab, pathology.  Those that treat 

individuals at a network facility. 
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Q Okay.  And what do they have, from your perspective as the 

head of out-of-network programs, what do those groups have in 

common? 

A So those groups typically sit inside a facility.  So you can see, 

you know, like if you go into the ER and you go into maybe a facility that 

you know is participating, these entities sit inside of those, provide 

services, but they may not be part of that facility.  They might be a part 

of the staffing company that's inside that facility. 

Q Well, still in the overview section, a little farther down, it 

says -- we'll start at that next paragraph that starts with "because".  

"Because these providers have lied to the insurers who often want to 

protect their members from being balance billed, and some states are 

required to hold the member harmless, they often act with impunity."  

Do you see that? 

A I do. 

Q What are you referring to when you say the word "hold the 

member harmless"? 

A So there are some -- there are some state laws that require 

the member to -- 

MR. ZAVITSANOS:  Objection, Your Honor.  Foundation and 

calling for legal conclusion.  And also, relevance for the time period 

we're talking about here. 

MR. BLALACK:  Your Honor, this is a document he presented 

to the witness.  I'm just following up. 

MR. ZAVITSANOS:  I did not question on this -- on the -- what 
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it means legally to hold a member harmless. 

MR. BLALACK:  I'm not asking for a legal interpretation, Your 

Honor. 

THE COURT:  Overruled. 

BY MR. BLALACK:   

Q You may proceed. 

A Yeah.  So there are requirements to hold the member 

harmless.  And so what that means is if they get balance billed by the 

staffing company and they want us to engage, we will engage and try to 

address that balance bill amount, or if we need to, very rarely, we may 

have to pay billed charges. 

Q Now, let's go to the media plan.  And it says -- and first off, 

let me ask this question.  Why was there a media plan for this initiative, 

just generally, why? 

A So I think about it this way: when I drive to the airport, right 

by the airport, there's always a sign that says if you see something, you 

need to say something.  Right?  So in this situation, we were 

getting -- we were getting feedback from clients, consultants.  We were -- 

MR. ZAVITSANOS:  Objection, Your Honor.  Hearsay.  And 

also foundation, and also the issue we've talked about at the bench 

several times. 

THE COURT:  Sustained. 

MR. BLALACK:  The witness is not -- it's not being offered for 

the truth of the matter asserted, Your Honor.  He's speaking to his state 

of mind. 
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THE COURT:  Rephrase. 

MR. ZAVITSANOS:  Well -- 

THE COURT:  You can at least rephrase based upon what -- 

the impressions he made are. 

BY MR. BLALACK:   

Q Okay.  Sir, my question I'm asking you is what was your 

understanding based on your state of mind at the time?  What was your 

understanding of why a media plan was useful and needed for this 

issue? 

MR. ZAVITSANOS:  Your Honor, same objections.  But in 

addition to that, he is not the author of this document, and therefore, his 

state of mind is irrelevant. 

THE COURT:  Overruled because he acted based upon it. 

MR. ZAVITSANOS:  Okay. 

BY MR. BLALACK:   

Q You can proceed, sir. 

A We needed to educate our clients and our employer groups 

about what we were seeing in the market. 

Q Now, moving down to the next subheading under the media 

plan, do you see a heading that says "objectives"? 

A Yeah. 

Q It states that one of the objectives was "to increase 

understanding of the problems around out-of-network billing and its 

impact on individuals and the overall healthcare system".  Do you see 

that? 
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A Yes. 

Q What does that mean? 

A Well, I don't think that it was very transparent to individuals 

about exactly what was happening inside facilities and the staffing 

companies there coming in to supply or provide services, they were 

unaffiliated with the facilities that they were giving services with. 

Q Okay.  Let's turn to page three.  There's a heading that reads 

"About Initiative".  Do you see that? 

A I do. 

Q And under bullet two, it says, "This out-of-network payment 

initiative takes our members out of the middle as physicians will need to 

work with us to resolve any payment issues."  Do you see that? 

A I do. 

Q What does it mean when that statement refers to taking 

members out of the middle? 

A So what that means is that the members are getting surprise 

billed or balance billed.  They weren't aware of that, maybe that that 

provider was non-participating.  We're taking them out of the middle.  So 

we're going to engage with that provider in this -- or some situations 

using MultiPlan to try to resolve the dispute. 

Q Okay.  Bullet three right next to it starts with 

"UnitedHealthcare".  It reads, "UnitedHealthcare is reviewing all the 

claims of non-participating providers, but currently, ones deemed 

excessive or worse, egregious, will be part of this process."  Do you see 

that? 
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A I do. 

Q To what is that referring? 

A That's referring to providers that bill, I believe it's even in 

here, anything above 500 percent of Medicare. 

Q As the former head of out-of-network programs for 

UnitedHealthcare, do you consider a charge above 500 percent of 

Medicare ever reasonable? 

A No. 

Q Okay.  Go on page -- do you see the statement "Questions 

and Answers"?  And there's a heading that reads "General"? 

A I do. 

Q Okay.  Now, under that heading, there is a question that 

reads, "Why is UnitedHealthcare undertaking this initiative?"  And then in 

the second paragraph under that, it states, "Reforming how we work 

with non-network physicians will provide our members greater 

protection from surprise bills while addressing excessive, often 

egregious billing practices by some medical professionals."  Do you see 

that? 

A I do. 

Q What is surprise billing? 

A As we talked about before, I'll give you an example, if that's 

all right, sir.  So if you go into the emergency room and let's just say it's 

some facility down the road you're very familiar with.  You know that 

that facility is in your network.  You feel very comfortable that you're 

going there, or even if you're taken by ambulance.  You get treated.  The 
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ER physician in that facility may not be participating.  You wouldn't have 

known that.  They're often supplied by a staffing company.  The facility is 

under contract with that staffing company to perform ER services.   

You get a surprise bill from them.  In other words, you could get a 

very high bill from that staffing company saying you owe a lot of money.  

Or it could be anesthesiologist, lab, et cetera. 

Q Well, how is addressing surprise billing important to you and 

UnitedHealthcare? 

A Because member complaints and the exposure to members 

and the dissatisfaction. 

Q Let's turn to the top of page five.  There's a subheading with 

a question.  It starts with "is this initiative".  Yeah.  "Is this initiative 

designed to force patients to seek in-network care?"  Do you see that? 

A I do see that. 

Q And then the answer below that reads, "No.  Employers pay a 

premium to enable their employees to be able to access out-of-network 

care.  But members need to be aware of what 'going out-of-network' 

entails and how much they must -- they may have to pay on top of their 

coinsurances and deductibles for that care."  Do you see that, sir? 

A I do. 

Q Let's break that down.  When it says, "Employers pay a 

premium to enable their employees to be able to access out-of-network 

care," what does that mean? 

A So a premium means more.  Employers are paying more for 

that type of benefit plan where you have both in-network coverage and 
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out-of-network coverage. 

Q So if you're a member of -- if you're an employee of a 

company and you have a benefit plan that also offers out-of-network 

benefits in addition to in-network benefits, is one of those more 

expensive than the other? 

A Yes. 

Q Which one? 

A Out-of-network is typically more expensive than in-network. 

Q Okay.  Now, when it says, "Members need to be aware of 

what," and it says, "going out-of-network" in quotes, "entails and how 

much they may have to pay on top of the coinsurance and deductibles 

for that care."  What does that mean? 

A So think about the scenario that we talked about before.  You 

have your in-network benefit level and your out-of-network benefit level.  

If you banged up your knee and you said, I'm going to go get scoped or 

whatever in a couple of weeks, you make a decision to go out-of-

network, you're going to know that, and you know that you have a 

higher coinsurance.  In the situation here where you're talking about ER 

physicians, you're just -- you're not making that choice.  So it's choice on 

the in-network benefit level -- or no choice on the in-network benefit 

level, choice on the out-of-network benefit level.  You need to 

understand that cost share. 

Q Do you believe there was anything improper about 

UnitedHealthcare wanting to alert its members, its clients, the public, to 

what United considered was a serious problem of surprise medical 
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billing by out-of-network providers and staffing companies? 

A Not at all. 

Q Is that sort of communication part of what United Healthcare 

considers its job? 

A It is our obligation to do that. 

Q All right.  Now, I want to talk about the next topic, which is 

the contention about the Yale study.  Do you recall -- and bring that 

down.  Do you recall being questioned and where the suggestion by Mr. 

Zavitsanos was that UnitedHealthcare paid for the Yale study and 

controlled its content? 

A Yes, I do. 

Q I want to show you some Q&A, sir.  This is from November 8, 

so this is earlier in the week.   

MR. BLALACK:  If you bring that up, Shane.  This is at page 

77, line 8. 

BY MR. BLALACK:   

Q "Q Now, with the umpire -- we got a lot of umpires.  

There's another umpire.  Now, the umpire calls a strike.  That's 

unreachable, right, because he's neutral, right?  But what if -- again, back 

to my question, what if the umpire was secretly, without anybody in the 

world knowing, on the payroll with the pitcher.  Would you have 

reasonable to be skeptical of the umpire? 

"A Yeah. 

"Q Okay.  And that's what you all did with the Yale study. 

"A I disagree." 
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Do you see that, sir? 

A I do. 

Q Do you consider that a serious allegation? 

A Very serious.  

Q Now, do you recall that you were shown a number of emails 

regarding the so-called Yale study? 

A Yes, I do. 

Q First of all, were you an author or recipient of any of those 

emails that you were shown? 

A No. 

Q So of all those questions he asked related to those 

documents, were you on any of them? 

A I was not. 

Q Do you have any personal knowledge of any of those 

documents or emails? 

A Any of those documents what? 

Q Or emails.  Do you have any personal knowledge of any of 

those documents or emails? 

A No. 

Q All right.  So leaving those -- set those aside, that you weren't 

on them, and you didn't participate in them.  Leaving those aside, do you 

have any -- you're under oath.  Do you have any knowledge of 

UnitedHealthcare paying any money to Dr. Cooper at Yale or anyone 

else involved with the Yale study? 

A No. 
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Q Did Mr. Zavitsanos show you any document which said in 

the document that UnitedHealthcare paid any money to support the Yale 

study?   

A No. 

Q During the time that you were at UnitedHealthcare, did you 

ever see any document, or did anyone ever tell you that 

UnitedHealthcare had paid any money to Dr. Cooper or anyone else 

involved in the study? 

A No. 

Q Did Mr. Zavitsanos show you any documents which said that 

UnitedHealthcare had editorial control over the contents of the Yale 

study? 

A No. 

Q When you were at UnitedHealthcare, did you ever see any 

documents or did anyone that you ever spoke to ever tell you that 

UnitedHealthcare exercised editorial control of the content of the Yale 

study? 

A No. 

Q Now, I want to show you one of the documents that Mr. 

Zavitsanos showed you, but I also want to show you an email that 

transmitted the document, which he did not show you or the jury.  So 

first, let me mark for identification Plaintiff's Exhibit 31, which is not in 

evidence. 

[Plaintiffs' Exhibit 31 marked for identification] 

MR. ZAVITSANOS:  Hold on a minute. 
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MR. BLALACK:  I'm going to ask my colleague here whether 

they stipulate to its admission.  Plaintiffs' Exhibit 31.   

MR. ZAVITSANOS:  No objection, Your Honor. 

MR. BLALACK:  Shane, if you could bring that up.  I'll move 

that into evidence now.  

THE COURT:  Give me the number again. 

MR. ZAVITSANOS:  Your Honor, can we approach for one 

second, please? 

THE COURT:  You may.  I need the number first. 

MR. BLALACK:  Plaintiffs' Exhibit 31, Your Honor. 

THE COURT:  All right, 31 will be admitted. 

[Plaintiffs' Exhibit 31 admitted into evidence] 

[Sidebar at 9:46 a.m., ending at 9:47 a.m., not transcribed] 

THE COURT:  Okay.  Objection was overruled.  Please 

proceed. 

BY MR. BLALACK:   

Q All right.  Now, sir, let's show the jury Plaintiffs' Exhibit 31.  

And bring up the top so we can see it.  So sir, just again, the date of this, 

Plaintiffs' Exhibit 31, is what? 

A I'm sorry.  The date? 

Q The date of Plaintiffs' Exhibit 31, which is on the screen right 

now, is what? 

A February 10th of 2016. 

Q And again, as with the other documents, if you see it, can 

you tell me, do you see your name anywhere? 

009229

009229

00
92

29
009229



 

- 46 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

A I do not. 

Q Can you tell the jury what the subject of the document is? 

A "Out-of-network proposal." 

Q All right.  Now, I'm going to show you the next document, 

which is Plaintiff's Exhibit 32, so the next one in sequence, which was 

shown to you and is admitted into evidence already.   

MR. BLALACK:  Now, you can just pull up the top of that, 

Shane.  There you go. 

BY MR. BLALACK:   

Q Now, sir, you'll see at the top, what does the top of the page 

say? 

A "Out-of-network providers at in-network hospitals: theory and 

evidence." 

Q Okay.  And there's listed underneath that the names of three 

persons.  Who are they? 

A Zach Cooper from Yale, Vivian Ho from Rice, and Fiona Scott 

Morton from Yale University NBER. 

Q And what's the date of the -- 

A February 2016. 

Q Do you recognize this document from your examination 

earlier today, or earlier in this trial? 

A I do. 

Q And can you tell that this document is the attachment to 

Plaintiff's Exhibit 31 that I just showed you? 

A I believe it is. 
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Q Prior to this trial, had you ever seen this document before? 

A I don't believe so. 

Q Okay.  What does this document, from your -- take a second 

to skim it, sir.  And then I want to ask you what does this document 

appear to be? 

A I'm sorry.  Which -- the one on the screen? 

Q Plaintiffs' Exhibit 32. 

A Okay. 

Q Take a second to skim it to yourself.  And then just tell me 

once you're done what it appears to be. 

[Witness reviews document] 

A It looks like a plan to write two papers identifying the scale of 

out-of-network billing. 

Q Would it be fair to call this a research proposal? 

A Yes. 

Q Could you tell from this document and the email whether 

UnitedHealthcare intended or planned to supply data for the study? 

A You said either this document or the email? 

Q Or the email. 

A I think the email, most likely. 

Q Okay.  Now, sir, when the Yale study, so the actual Yale 

study, was published, did you review it? 

A When it was finalized? 

Q Yes. 

A Yes. 
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Q Did you ever see the Yale study in draft form before it was 

finalized? 

A No. 

MR. BLALACK:  All right.  I want to -- this is not in evidence, 

so I'm going to ask Shane to pull this up just for the Judge and counsel. 

MR. ZAVITSANOS:  I'm sorry.  What is this? 

MR. BLALACK:  This is Defendants' Exhibit 5497, and you can 

find that in your binder. 

MR. ZAVITSANOS:  Your Honor, may I confer with counsel 

for one second? 

MR. BLALACK:  Sure.  Can we approach? 

MR. ZAVITSANOS:  Yeah. 

[Sidebar at 9:51 a.m., ending at 9:53 a.m., not transcribed] 

MR. ZAVITSANOS:  I apologize for the interruption. 

THE COURT:  We just needed -- the lawyers some direction.  

There was nothing that I ruled on. 

BY MR. BLALACK:   

Q All right, sir.  Let's just recap and make sure the jury is with 

us.  I think you said that when the Yale study was published, you did 

review it? 

A When it was finalized and out in the public, I did see it. 

Q But you did not see it in draft form before? 

A I did not. 

Q Okay.  So if you would find in your binder Defense Exhibit 

5497 and review that real quickly.  So is that document the Yale study 
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you reviewed when it was published? 

A I believe so. 

Q Can you just quickly -- I don't need down to the exact 

number -- give the jury an estimate of the number of pages in that study? 

A There's 80 pages. 

Q What's the date on the Yale study? 

A June of 2017. 

Q Let's now turn to -- sit that side.  Let's turn back to Plaintiff's 

Exhibit 32.  And if you'd bring that back up, please.  Again, this is the 

document you -- that was described as a research proposal that was 

marked up in redline.  Do you see that, sir? 

A I do. 

Q What's the date of that document? 

A That's February of 2016. 

Q So a year prior; is that correct? 

A Over a year ago -- a year prior. 

Q Okay.  Can you quickly tell the jury how long that document 

is? 

A Can you scroll?  It's three pages. 

Q Can you tell, sir, from comparing these two documents, 

Defense Exhibit 5497, Plaintiffs' Exhibit 32, whether Plaintiffs' Exhibit 32 

is a draft of the Yale study? 

A It is not. 

Q So based on the redline here that's reflected in Plaintiffs' 

Exhibit 32, is there anything you see in this document which states that 
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UnitedHealthcare exercised editorial control over the Yale study? 

A I do not believe so. 

Q Is there anything you see here in Plaintiffs' Exhibit 32, which 

states that UnitedHealthcare paid or would pay Dr. Cooper or any other 

researcher in connection with the Yale study? 

A No. 

MR. BLALACK:  If you can bring that down, Shane.  

BY MR. BLALACK:   

Q Let's go to the next section, sir.  Do you remember being 

questioned about an entity called Naviguard, sir? 

A Yes. 

Q And do you remember the suggestion that UnitedHealthcare 

created Naviguard to replace MultiPlan so that United could conquer -- I 

think was the term -- 300 million dollars or more for itself? 

A Yes. 

Q Okay.  Let's look at the Q and A on that from your transcript, 

sir.  And this was November 8th.  So that was earlier this week.   

MR. BLALACK:  It's page 33, Shane, line 6 to 16. 

BY MR. BLALACK:   

Q Starting at the top, you were asked a question.   

"Q Well, it looks like after you got this, the program was up and 

running.  The plan by 2023 was to terminate the MultiPlan vendor 

contract to save the 380 dollars and put that in your pocket, as well, 

right?   

"A The contract is not terminated yet.  If I want to still use 
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MultiPlan, I can."   

And that was as of the question.   

"Q My question, sir, was by 2023 -- it's kind of hard to read here 

-- the plan was to terminate the MultiPlan contract, right?   

"A That was an option, yes.   

"Q That was an option?  That wasn't the plan?   

"A Well, as I was trying to explain -- can I explain it?   

"Q No.  Was that -- was -- was that the roadmap, the critical map 

to execution, that you all were planning to terminate the MultiPlan 

contract by 2023?   

"A Clients stayed on MultiPlan, and we had to keep it."   

Do you see that? 

A I do. 

Q Okay.  Now, do you -- do you recall this exchange during 

your examination? 

A I do. 

Q I'm going to give you the opportunity to explain the 

information that you tried to explain earlier.  What is Naviguard? 

A Naviguard was -- or is a customer advocacy tool that assists 

in deciding on a health group. 

Q When you say, UnitedHealth Group insurance, what does 

that mean? 

A That's a separate entity inside UnitedHealth Group. 

Q Did you ever have any responsibility for the initial 

development of Naviguard? 
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A I was an advisor to Naviguard. 

Q Were you ever an officer or director of Naviguard? 

A No. 

Q Have you ever worked for Naviguard?   

A No.  I have not. 

Q What services, sir, does Naviguard provide? 

A As I talked about, it's a member advocacy service.  So what 

that is is they help members who has any balance billing or out-of-

pocket or what we call member cost share, the coinsurance, co-

deductible.  They help negotiate on their behalf. 

Q Does Naviguard making pricing recommendations for out-of-

network services to UnitedHealthcare or other health insurers? 

A No, they do not. 

Q Does Naviguard process and pay out-of-network claims 

themselves?  

A No, they do not. 

Q Do Naviguard and MultiPlan provide the exact same services 

to the market? 

A No, they do not.   

Q If you would, please explain to the jury what services each of 

those two entities provide and how they differ? 

A So as I talked about, Naviguard is a customer advocacy tool, 

sits inside UnitedHealth Group ventures.  It helps the member address 

any out-of-pocket copay coinsurance deductible negotiations, in addition 

to any balance billing negotiations, if they need help.  Naviguard, as 
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well, will help the member understand the value of their benefits.  It's 

very -- obviously, because it sits inside UnitedHealth Group.  It's very 

well -- it knows the benefit plans extremely well.  And also, you know, 

one of the components that Naviguard can do is to help steer members 

in the future to in-network providers.  So that's Naviguard.  MultiPlan -- 

sorry, I've been talking a lot, so my voice is going.  Plus, the game was 

really good last night, so.   

MultiPlan is a third-party entity used by many in the industry.  Not 

only United, but our competitors.  They provide, as we've kind of talked 

about, multiple services.  They provide rep network agreements, 

prospective and retrospective fee negotiation.  They provide outlier cost 

management, Data iSight.  They also provide other programs such as 

fraud waste and abuse editing and other functions. 

Q Now, when you referred to Naviguard providing member 

advocacy services, does that term only mean negotiation services with 

an out-of-network provider, or does it -- is it broader than that? 

A It's broader than that. 

Q In what way? 

A If I can, the -- Naviguard, the genesis of it was United had an 

entity called the special needs program.  And it was developed off of that 

program.  So if you think about members, employees of employer 

groups that have children with special needs, autism, ADD, et cetera, you 

can enroll into that program and you can help navigate through the 

complexities of the healthcare system.  Very specialized, very controlled, 

very hands-on.  Naviguard was built with that in mind to go even further 
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to kind of address non-par services.  So not only negotiations on what 

the member's share is, but also, in the future, hey, are you aware you 

could have a par alternative, let me help you find that in the future.  

Q Now, does MultiPlan -- or at least when you were there, at 

UnitedHealthcare, did MultiPlan provide member advocacy services of 

the type you just described beyond negotiating without a member 

provider? 

A No.  They did not. 

Q But are there things that MultiPlan does that Naviguard does 

not? 

A Yes. 

Q And are there things that Naviguard does that MultiPlan does 

not? 

A Yes. 

Q Was Naviguard created to replace MultiPlan? 

A It was not. 

Q When you left UnitedHealthcare in August, did it still use 

MultiPlan's services, including Data iSight? 

A Yes. 

Q When you left UnitedHealthcare in August, did it still pay for 

MultiPlan's services, including the Data iSight tool? 

A Yes. 

Q Now, I want to show you -- well, actually, I don't think we 

need to waste time showing you.  Do you remember being shown a 

document from 2018, that Mr. Zavitsanos noted -- suggested that 
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MultiPlan's contract would be terminated by 2023? 

A Yes, I do. 

Q And do you -- did you prepare that document? 

A I believe I did.  

Q Why was that statement in the 2018 document? 

A So you’ve got to realize that there's a great dependency on 

vendor and there's vendor fees that are out there that are being paid.  

And so the intent is to address that.  We're always challenged on 

expenses.  

Q If you had an offering that could provide all of the same 

services that MultiPlan did and not have to pay any fee for it, would there 

be a reason to keep using the vendor? 

A No. 

Q Now, at the time you left UnitedHealthcare in August 2020 -- 

2021, was there at that time a plan in place to terminate MultiPlan's 

contract? 

A No. 

Q And why not, given the statements in the prior document? 

A It just -- it wasn't plausible.  There was -- 

Q Why wasn't it plausible? 

A There was -- clients still wanted to use the RAP networks and 

the prospective fee negotiations that MultiPlan provides.  And we were 

willing to accommodate that.  We're not going to force a client to move.  

Q Now, let's move on to the next and final or next to final 

document, sir.  That is the language in UnitedHealthcare's administrative 
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service agreement.  I think you were shown such an agreement.  And the 

suggestion was it proved that UnitedHealthcare knows and knew that the 

provider's full bill charges are what's owed if there's not a discount on 

one of their programs.  Do you remember the question about that topic? 

A Yes.  

MR. BLALACK:  And Shane, if you could bring up the 

testimony from November 3rd of last week, page 161, line 6, down to the 

60 -- we'll go to the next page.  We'll start at line 6.   

BY MR. BLALACK:   

Q So -- 

"Q Savings obtained -- this is quoted from the administrative 

service agreement -- means the amount -- and here's the part I want to 

ask you about -- that would have been payable to a healthcare provider, 

including amounts payable by both the member and the plan if no 

discount were available, minus the amount that is payable to the 

healthcare provider.  Identically, amounts payable to both the member 

and the plan after this account was paid.  Do you see that?   

"A I do.   

"Q Okay.  So in other words, the billed charge would have been 

owed.  But if you use one of these RAP agreements where you're able to 

negotiate the providers down, the difference between the billed charge 

and what the plan actually paid, you take that percentage, right?   

"A Can you -- that's a very long question.  I think you have --  

"Q You don't understand that question?   

"A No.   
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"Q You don't?  Okay.   

"A You said owed.  That's not what you owe to the provider."   

Do you see that, sir? 

A I do see that. 

Q Okay.  Let me bring that down.  Now, the document that you 

all were discussing in your questioning was Plaintiffs' Exhibit 10.  And it 

has been admitted into evidence. 

MR. BLALACK:  And I'll ask Shane to bring that up again.  All 

right.  Go to the top, Shane.  Let's just reorient the jury at what we're 

looking at.  

THE WITNESS:  Is that in my binder?  

BY MR. BLALACK:   

Q It should be.  Plaintiffs' Exhibit 10.   

A I might be on the wrong -- 

Q If it's not in that one, look at the other one. 

A All right.  Thank you.  I think I got it. 

Q Okay.  Just looking at the first page of the document, sir. 

A Okay. 

Q All right.  Looking at that first paragraph, can you describe to 

the jury what Plaintiffs' Exhibit 10 is? 

A That is an administrative service agreement between 

UnitedHealthcare Services and Walmart.   

Q Now, you explained this earlier, but just so that we're all 

working off the same sheet of music here, what is the administrative 

services agreement? 
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A It's a -- sorry.  It's a contract between UnitedHealthcare and 

the employee group to perform administrative services as defined in the 

agreement. 

Q And in this agreement, is UnitedHealthcare an insurer or a 

third-party administrator? 

A They're a third-party administrator.  

Q So does that mean this Walmart plan is a fully insured plan 

or self-funded? 

A Self-funded. 

Q Now, in the questioning I showed you earlier, the suggestion 

was that the language about how to determine the shared savings fee 

showed that UnitedHealthcare knew it owed billed charges in the 

absence of a discount.  And then you seemed to disagree with that.  Is 

that fair?  Is that right? 

A Understood.  Yes. 

Q All right.  Let's look at that language again, which is at I 

believe page 60.  

MR. BLALACK:  So Shane, could we find that in Mr. --  

THE WITNESS:  6-0? 

BY MR. BLALACK:   

Q 6-0.  And we're talking about the E010.660.  I believe you're 

looking for the fourth row of the chart, second column, under the section 

with the table shown in the shared savings program.  You see that? 

A I do. 

Q Okay.  Now, first of all, just to remind the jury, what do you 
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understand this section to describe? 

A This is the fee that is paid for using the shared savings 

program.   

Q Okay.  And I want to show you the same language that Mr. 

Zavitsanos showed you.  I believe it starts with the phrase, "savings 

obtained" down to the bottom.  Do you see that? 

A Yes. 

Q Now, focused on the language that he was questioning you 

about, which I believe was, "would have been pay" -- do you see that?  

"Would have been payable to the healthcare provider." 

A Yes, I do see that. 

Q Do you understand that -- well, let me put it this way.  What 

do you understand that phrase, "would have been payable" to mean? 

A That's just the methodology that we calculated, which is the 

billed charges to the allowed.  It is not what is owed to the provider. 

Q And what is your understanding of what the phrase would 

have been payable from -- by the member and plan?  What is that 

referring to? 

A That's just referring to the method of calculation of the -- 

Q And is that an amount that the provider could pursue against 

the member? 

A Yes.  The staffing company could go and try to collect from 

the employer group and the employee. 

Q But does that language indicate that the member is obligated 

to pay it? 
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A No, it does not. 

Q Now, what is your basis for saying that's the proper way to 

read that language? 

A Well, I mean, 30 years in the industry, 20 years in running the 

out-of-network programs.  It was never understood that that is what is 

owed to the provider. 

Q And in your view, is there anything in that language which 

indicates to you that there was an obligation to pay the provider's bill 

charge no matter what that bill charge was? 

A No. 

Q Why do you say that? 

A That would just be unplausible.  I mean, that -- if that was the 

case, that would mean that the provider or the staffing company could 

bill whatever they wanted, let's say $10,000 for a strep test, and the 

employer group would have to pay it. 

Q Now, basing your years of experience in your own time at 

UnitedHealthcare, what is the proper way to read that language? 

A That's what the staffing company could pursue the employee 

group and the member for collections.  But it is not what is owed.   

Q Does it mean that -- does the provider have the option of 

contesting that charge? 

A Yes.  That's what I was saying.  The provider has the right to 

balance bill.   

Q And the member, what is his right? 

A They have the right to -- and the employee group, to 
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challenge what is owed and then contest what that amount is of what's 

owed.   

MR. ZAVITSANOS:  Excuse me.  Counsel, can I -- I'm sorry.  

May I ask what exhibit and page number that is?  

MR. BLALACK:  I believe that is --  

MR. ZAVITSANOS:  My apologies for the interruption. 

MR. BLALACK:  No worries.  I believe that's Plaintiffs' Exhibit 

10, and that was page 60. 

MR. ZAVITSANOS:  Thank you.  Thank you very much. 

MR. BLALACK:  And at this time, Your Honor, I'll pass the 

witness back to Mr. Zavitsanos. 

THE COURT:  Okay. 

MR. BLALACK:  Thank you for your time, sir.  I know it's been 

a long day.  We're almost done.  

THE COURT:  This is a good time for our morning recess.  

During the recess, do not talk with each other or anyone else on any 

subject connected with the trial.  Don't read, watch, or listen to any 

report of or commentary on the trial.  Don't discuss this case with 

anyone connected to it by any medium of information, including without 

limitation newspapers, television, radio, internet, cell phone, or texting.   

Don't conduct any research on your own relating to the case.  

Don't consult dictionaries, use the internet, or use reference materials.  

Don't use social media about the trial.  Don't talk, text, Tweet, Google 

issues, or conduct any other type of book or computer research with 

regard to any issue, party, witness, or attorney involved in the case.   
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Most importantly, do not form or express any opinion on any 

subject connected with the trial until the jury deliberates.  It's 10:11.  

Please come back at 10:25, please. 

THE MARSHAL:  All rise for the jury.   

[Jury out at 10:12 a.m.] 

[Outside the presence of the jury] 

THE COURT:  Plaintiff, do you have anything for the record?   

MR. ZAVITSANOS:  Yes, Your Honor.  We have a couple of 

issues on which I believe the door has been opened.  And I don't know if 

the Court would like a -- my preference, Your Honor, would be to do this 

outside the presence of the jury.  So I don't know if Your Honor would 

like to take it up now.  

THE COURT:  We can do it now or when you come back.  It's 

up to you.   

MR. ZAVITSANOS:  I could use a comfort break.  May I -- 

THE COURT:  I could use a comfort break. 

MR. ZAVITSANOS:  Okay. 

THE COURT:  So let's come back about 10:25.   

MR. ZAVITSANOS:  Yes, Your Honor. 

THE COURT:  Thanks, guys.  And I'm going to ask lead 

counsel to step forward for a second.  

MR. ZAVITSANOS:  Yes, Your Honor.  

[Recess taken from 10:13 a.m. to 10:25 a.m.] 

[Outside the presence of the jury] 

THE MARSHAL:  Back on the record.  
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THE COURT:  All right.  Please remain seated.  Okay.  Mr. 

Zavitsanos. 

MR. ZAVITSANOS:  Yes,  Your Honor.  With the Court's 

permission, may I have Mr. McManis address the point I wanted --  

THE COURT:  He may.  

MR. ZAVITSANOS:  -- to raise.   

MR. MCMANIS:  Thank you, Your Honor.   

So in Mr. Haben's last three minutes or so of testimony, 

there's testimony about UCR, and how that is no longer reasonable, how 

-- that had been the plan in the early 2000s, and then they had to shift 

away from it, and the jury is left with the impression that they had to 

shift away from that solely because of these provider increases and 

charges. 

Your Honor, the only way for us to rebut that testimony is to 

introduce the evidence about Ingenix, and why UCR was, in United's 

view, reasonable in the early 2000s, when they had control over that 

data.  And then when the Ingenix lawsuit happened the settlement 

required them to start using FAIR Health.  I believe FAIR Health was fully 

operational and ready for use by 2011.  They were required to use it for 

five years, and just coincidentally, that's 2016, when this five-year plan 

ends.   

And so I think what we have right now, Your Honor, is,  you 

know, a one-sided story of -- UCR was fine until the providers got out of 

control, but in order to respond to that we need to be able to explain the 

real reason United thought UCR was reasonable then and is 
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unreasonable now.   So we think they fully opened the door to this 

Ingenix information, and that we need to be able to get into that.   

MR. ZAVITSANOS:  And to release a couple of references 

that -- I think the Court initially sustained my objection, and counsel 

rephrased the question to suggest that this was client and consultant 

driven.   And so that's the only -- that's the only thing I have to add, Your 

Honor.   

MR. BLALACK:  Your Honor,  I'll try to spell it out.  One, on 

Ingenix.  I don't think it's at all plausible to suggest that anything that I 

would ask, or that Mr. Haben said in any rebuttal role, had touched on or 

opened the door  to the Ingenix settlement that was entered in 2009, for 

a couple of reasons. 

One, even if -- even if this interpretation was true, even under 

the Plaintiffs own theory, the whole use of Ingenix was as a result of a 

mandate under a settlement agreement, and their theory is that once the 

mandate went away United stopped using reasonable and customary 

and FAIR Health, because it was no longer under a mandate or under a 

settlement.  

So there's nothing about that theory of that case, that in any 

way corroborates the notion that United believed that the reasonable 

and customary methodology and FAIR Health was reasonable back in 

2008 versus 2010.  In fact, it's quite the opposite, it would support the  

inference that it didn't believe it, but was forced to do it by an external 

party. 

In this case the evidence that Mr. Haben made, I don't believe 
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he ever testified that -- about the feasibility of the FAIR Health or R&C 

value.  What he said was that clients and customers don't select it 

anymore, and with the same degree of frequency, as they did before, 

because charges had gone up, up, up.   It was causing charges with no 

control in there, and it has no balance billing protection, unlike other 

alternative programs, therefore it's just less attractive. 

On that point, they are more willing and capable of using the 

documents that got in the record, and some of which has been used in 

the prior examination, before I got up, to attack both of those premises, 

even if there was balance billing protection or were to arguing that there 

was no evidence that charges went up during this period, which has 

been one of the key arguments on the other side.  

So it's not like they are somehow disarmed from attacking 

the bulk of those arguments, and there's absolutely nothing that Mr. 

Haben said, they got near the Ingenix settlement, got near the meat of 

the reasons why it was adopted, but in fact he was just noting that 

physician reasonable and customary, that program that's been around 

forever, and it's still in place today, it's still used just by a fewer number 

of clients.  

MR. ZAVITSANOS:  A brief rebuttal, Your Honor.   

So one of the things that counsel did very, very skillfully, 

very skillful, I'm not being facetious, I really admire the way he did this, 

was to fuse together this reasonable and customary program, with the 

obligation independent of the program, to process claims, at a 

reasonable and customary rate; those are different.  Okay.  You can be 
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obligated to process things at a reasonable and customary rate without 

being a subscriber to this program and that distinction is going to be 

elaborated considerably during the recross. 

Now the problem is not on the program itself, it is on this 

side, this side obligates them to process them to the reasonable and 

customary rate.  The problem is that what counsel did, and he kind of 

bounced back and forth between both, the suggestion is that they moved 

away from processing claims unreasonable and customary because of 

escalating charges, and pressure from clients and consultants.   

And the reality is, they moved away from then for one 

reason, and one reason only, and that is the term of the obligation 

expiry.  And they were doing it, initially, because they were kind of 

cooking the books on this Ingenix deal, which is essentially the  

predecessor for what they were doing with Naviguard, and so that's the 

real reason, and the problem that's left now is exactly what Mr. McManis 

said, this impression is created, but this fell out of favor, and that we 

were the problem.   

MR. MCMANIS:  The only thing that I would add to that, Your 

Honor, is there -- what Mr. Haben testified to is this program was created 

in the early 2000s, and that's the time frame they had to control over 

that, and then he testified that usual, customary and reasonable doesn't 

actually mean "reasonable" because now here we are in 2021 and all the 

providers are discretionary.   

And so I do think there's sort of a fundamental imbalance in 

the way the information has been presented, because this key piece of 
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