Case Nos. 85525 & 85656
In the Supreme Court of D evada

UNITED HEALTHCARE INSURANCE COMPANY;

UNITED HEALTH CARE SERVICES, INC.: UMR, Inc.; | Electronically Filed

SIERRA HEALTH AND LIFE INSURANCE COMPANY, Apr 18 2023 08:41 PM
INC.; and HEALTH PLAN OF NEVADA, INC., Elizabeth A. Brown
Clerk of Supreme Court
Appellants,

US.

FREMONT EMERGENCY SERVICES (MANDAVIA),
LTD.; TEAM PHYSICIANS OF NEVADA-MANDAVIA,
P.C.; and CRUM STEFANKO AND JONES, LTD.,

Respondents. Case No. 85525

UNITED HEALTHCARE INSURANCE COMPANY;
UNITED HEALTH CARE SERVICES, INC.; UMR, INC.;
SIERRA HEALTH AND LIFE INSURANCE COMPANY,
INC.; and HEALTH PLAN OF NEVADA, INC.,

Petitioners,
Us.

THE EIGHTH JUDICIAL DISTRICT COURT of the State
of Nevada, in and for the County of Clark; and the
Honorable NANCY L. ALLF, District Judge,

Respondents,
Us.

FREMONT EMERGENCY SERVICES (MANDAVIA),
LTD.; TEAM PHYSICIANS OF NEVADA-MANDAVIA,
P.C.; and CRUM STEFANKO AND JONES, LTD.,

Real Parties in Interest. Case No. 85656

APPELLANTS’ APPENDIX
VOLUME 42
PAGES 10,251-10,500

K. LEE BLALACK I1 DANIEL F. POLSENBERG (SBN 2376) D. LEE ROBERTS (SBN 8877)
(pro hac vice) JOEL D. HENRIOD (SBN 8492) COLBY L. BALKENBUSH
JONATHAN D. HACKER (pro hac ABRAHAM G. SMITH (SBN 13,250) (SBN 13,066)
vice forthcoming) KORY J. KOERPERICH (SBN 14,559) WEINBERG, WHEELER,
O’MELVENY & MYERS LLP LEWIS RoCA ROTHGERBER CHRISTIE LLP HUDGINS, GUNN & DIAL, LLC
1625 Eye Street, N.-W. 3993 Howard Hughes Pkwy., Ste. 600 6385 South Rainbow Blvd.,
Washington, D.C. 20006 Las Vegas, Nevada 89169 Ste. 400

. Las Vegas, Nevada 89118
Attorneys for Appellants/Petitioners

Docket 85525 Document 2023-12057



CHRONOLOGICAL TABLE OF CONTENTS TO APPENDIX

Tab Document Date Vol. Pages
1. | Complaint (Business Court) 04/15/19 1 1-17
2. | Peremptory Challenge of Judge 04/17/19 1 18-19
3. | Summons - UMR, Inc. dba United Medical 04/25/19 1 20-22

Resources
4. Summons — United Health Care Services 04/25/19 1 23-25
Inc. dba UnitedHealthcare
5. | Summons — United Healthcare Insurance 04/25/19 1 26-28
Company
6. | Summons — Health Plan of Nevada, Inc. 04/30/19 1 29-31
7. | Summons — Sierra Health-Care Options, 04/30/19 1 32—-34
Inc.
8. | Summons — Sierra Health and Life 04/30/19 1 3537
Insurance Company, Inc.
9. Summons — Oxford Health Plans, Inc. 05/06/19 1 38-41
10. | Notice of Removal to Federal Court 05/14/19 1 42-100
11. | Motion to Remand 05/24/19 1 101-122
12. | Defendants’ Statement of Removal 05/30/19 1 123-126
13. | Freemont Emergency Services 05/31/19 1 127-138
(MANDAVIA), Ltd’s Response to Statement
of Removal
14. | Defendants’ Opposition to Fremont 06/21/19 1 139-250
Emergency Services (MANDAVIA), Ltd.’s 2 251-275
Motion to Remand
15. | Rely in Support of Motion to Remand 06/28/19 2 276-308
16. | Civil Order to Statistically Close Case 12/10/19 2 309
17. | Amended Motion to Remand 01/15/20 2 310-348




Tab Document Date Vol. Pages

18. | Defendants’ Opposition to Plaintiffs’ 01/29/20 2 349—-485
Amended Motion to Remand

19. | Reply in Support of Amended Motion to 02/05/20 2 486500
Remand 3 501-518

20. | Order 02/20/20 3 519-524

21. | Order 02/24/20 3 525542

22. | Notice of Entry of Order Re: Remand 02/27/20 3 543-552

23. | Defendants’ Motion to Dismiss 03/12/20 3 553—698

24. | Notice of Intent to Take Default as to: (1) 03/13/20 3 699-750
Defendant UnitedHealth Group, Inc. on All 4 751
Claims; and (2) All Defendants on the First
Amended Complaint’s Eighth Claim for
Relief

25. | Plaintiffs’ Opposition to Defendants’ Motion | 03/26/20 4 752783
to Dismiss

26. | Appendix of Exhibits in Support of 03/26/20 4 784-908
Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss

27. | Recorder’s Transcript of Proceedings Re: 04/03/20 4 909-918
Motions

28. | Defendants’ Reply in Support of Motion to 05/07/20 4 919-948
Dismiss

29. | Recorder’s Transcript of Proceedings Re: 05/14/20 4 949-972
Pending Motions

30. | First Amended Complaint 05/15/20 4 973—1000

5 1001-1021

31. | Recorder’s Transcript of Hearing All 05/15/20 5 1022-1026
Pending Motions

32. | Defendants’ Motion to Dismiss Plaintiffs’ 05/26/20 5 1027-1172

First Amended Complaint
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Pages

33.

Defendants’ Supplemental Brief in Support
of Their Motion to Dismiss Plaintiffs’ First

Amended Complaint Addressing Plaintiffs’

Eighth Claim for Relief

05/26/20

1173-1187

34.

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss First Amended Complaint

05/29/20

Sy Ot

1188-1250
1251-1293

35.

Plaintiffs’ Opposition to Defendants’
Supplemental Brief in Support of Their
Motion to Dismiss Plaintiffs’ First Amended
Complaint Addressing Plaintiffs’ Eighth
Claim for Relief

05/29/20

1294-1309

36.

Defendants’ Reply in Support of Motion to
Dismiss Plaintiffs’ First Amended
Complaint

06/03/20

1310-1339

37.

Defendants’ Reply in Support of Their
Supplemental Brief in Support of Their
Motions to Dismiss Plaintiff’s First
Amended Complaint

06/03/20

1340-1349

38.

Transcript of Proceedings, All Pending
Motions

06/05/20

1350-1384

39.

Transcript of Proceedings, All Pending
Motions

06/09/20

1385-1471

40.

Notice of Entry of Order Denying
Defendants’ (1) Motion to Dismiss First
Amended Complaint; and (2) Supplemental
Brief in Support of Their Motion to Dismiss
Plaintiffs’ First Amended Complaint
Addressing Plaintiffs’ Eighth Claim for
Relief

06/24/20

< o

14'72—-1500
1501-1516

41.

Notice of Entry of Stipulated Confidentiality
and Protective Order

06/24/20

1517-1540

42.

Defendants’ Answer to Plaintiffs’ First
Amended Complaint

07/08/20

1541-1590




Tab Document Date Vol. Pages

43. | Recorder’s Transcript of Proceedings Re: 07/09/20 7 1591-1605
Motions (via Blue Jeans)

44. | Joint Case Conference Report 07/17/20 7 1606—-1627

45. | Recorder’s Transcript of Proceedings Re: 07/23/20 7 1628-1643
Motions (via Blue Jeans)

46. | Transcript of Proceedings, Plaintiff’s Motion | 07/29/20 7 1644-1663
to Compel Defendants’ Production of
Unredacted MultiPlan, Inc. Agreement

47. | Amended Transcript of Proceedings, 07/29/20 7 1664—-1683
Plaintiff’'s Motion to Compel Defendants’
Production of Unredacted MultiPlan, Inc.
Agreement

48. | Errata 08/04/20 7 1684

49. | Plaintiffs’ Motion to Compel Defendants’ 08/28/20 7 1685-1700
Production of Claims File for At-Issue 8 1701-1845
Claims, or, in the Alternative, Motion in
Limine on Order Shortening Time

50. | Defendants’ Opposition to Plaintiffs’ Motion | 09/04/20 8 1846-1932
to Compel Defendants’ Production of Claims
File for At-Issue Claims, Or, in The
Alternative, Motion in Limine on Order
Shortening Time

51. | Recorder’s Transcript of Proceedings Re: 09/09/20 8 1933—-1997
Pending Motions

52. | Defendants’ Motion to Compel Production of | 09/21/20 8 1998-2000
Clinical Documents for the At-Issue Claims 9 2001-2183
and Defenses and to Compel Plaintiffs to
Supplement Their NRCP 16.1 Initial
Disclosures on an Order Shortening Time

53. | Notice of Entry of Order Granting, in Part 09/28/20 9 2184-2195

Plaintiffs’ Motion to Compel Defendants’
Production of Claims for At-Issue Claims,
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Document

Date

Vol.

Pages

Or, in The Alternative, Motion in Limine

54.

Errata to Plaintiffs’ Motion to Compel
Defendants’ List of Witnesses Production of
Documents and Answers to Interrogatories

09/28/20

2196-2223

55.

Plaintiffs’ Opposition to Motion to Compel
Production of Clinical Documents for the At-
Issue Claims and Defenses and to Compel
Plaintiff to Supplement Their NRCP 16.1
Initial Disclosures on an Order Shortening
Time

09/29/20

9-10

2224-2292

56.

Defendants’ Opposition to Plaintiffs’ Motion
to Compel Defendants’ List of Witnesses,
Production of Documents, and Answers to
Interrogatories on Order Shortening Time

10/06/20

10

2293-2336

57.

Reply in Support of Defendants’ Motion to
Compel Production of Clinical Documents
for the At-Issue Claims and Defenses and to
Compel Plaintiff to Supplement Their
NRCP 16.1 Initial Disclosures

10/07/20

10

2337-2362

58.

Recorder’s Transcript of Proceedings Re:
Motions (via Blue Jeans)

10/08/20

10

23632446

59.

Recorder’s Transcript of Proceedings Re:
Motions (via Blue Jeans)

10/22/20

10

24477-2481

60.

Defendants’ Objections to Plaintiffs’ Order
Granting Plaintiffs’ Motion to Compel
Defendants’ List of Witnesses, Production of
Documents and Answers to Interrogatories
on Order Shortening Time

10/23/20

10
11

2482-2500
2501-2572

61.

Defendants’ Objections to Plaintiffs to
Plaintiffs’ Order Granting Plaintiffs’ Motion
to Compel Defendants’ List of Witnesses,
Production of Documents and Answers to
Interrogatories on Order Shortening Time

10/26/20

11

2573-2670




Tab

Document

Date

Vol.

Pages

62.

Notice of Entry of Order Denying
Defendants’ Motion to Compel Production of
Clinical Documents for the At-Issue Claims
and Defenses and to Compel Plaintiff to
Supplement Their NRCP 16.1 Initial
Disclosures on Order Shortening Time

10/27/20

11

2671-2683

63.

Notice of Entry of Order Granting Plaintiffs’
Motion to Compel Defendants’ List of
Witnesses, Production of Documents and
Answers to Interrogatories on Order
Shortening Time

10/27/20

11

2684-2695

64.

Defendants’ Objections to Plaintiffs’ Order
Denying Defendants’ Motion to Compel
Production of Clinical Documents for the At-
Issue Claims and Defenses and to Compel
Plaintiffs’ to Supplement Their NRCP 16.1
Initial Disclosures on an Order Shortening
Time

11/02/20

11

26962744

65.

Recorder’s Transcript of Proceedings Re:
Motions (via Blue Jeans)

11/04/20

11
12

27452750
2751-2774

66.

Notice of Entry of Order Setting
Defendants’ Production & Response
Schedule Re: Order Granting Plaintiffs’
Motion to Compel Defendants’ List of
Witnesses, Production of Documents and
Answers to Interrogatories on Order
Shortening Time

11/09/20

12

27752785

67.

Recorder’s Transcript of Proceedings Re:
Motions (via Blue Jeans)

12/23/20

12

27862838

68.

Recorder’s Transcript of Proceedings Re:
Motions (via Blue Jeans)

12/30/20

12

2839-2859

69.

Notice of Entry of Stipulated Electronically
Stored Information Protocol Order

01/08/21

12

28602874




Tab Document Date Vol. Pages

70. | Appendix to Defendants’ Motion to Compel | 01/08/21 12 2875-3000
Plaintiffs’ Responses to Defendants’ First 13 3001-3250
and Second Requests for Production on 14 3251-3397
Order Shortening Time

71. | Defendants’ Motion to Compel Plaintiffs’ 01/11/21 | 14 3398-3419
Responses to Defendants’ First and Second
Requests for Production on Order
Shortening Time

72. | Plaintiffs’ Opposition to Motion to Compel 01/12/21 | 14 3420-3438
Responses to Defendants’ First and Second
Requests for Production on Order
Shortening Time

73. | Recorder’s Partial Transcript of Proceedings | 01/13/21 14 3439-3448
Re: Motions (Unsealed Portion Only)

74. | Defendants’ Reply in Support of Motion to 01/19/21 14 3449-3465
Compel Plaintiffs’ Responses to Defendants’
First and Second Requests for Production on
Order Shortening Time

75. | Appendix to Defendants’ Reply in Support 01/19/21 14 3466—3500
of Motion to Compel Plaintiffs’ Responses to 15 3501-3658
Defendants’ First and Second Requests for
Production on Order Shortening Time

76. | Recorder’s Transcript of Proceedings Re: 01/21/21 | 15 3659-3692
Motions

77. | Notice of Entry of Order Granting 02/02/21 | 15 3693—-3702
Defendants’ Motion for Appointment of
Special Master

78. | Notice of Entry of Order Denying 02/04/21 15 3703-3713
Defendants’ Motion to Compel Responses to
Defendants’ First and Second Requests for
Production on Order Shortening Time

79. | Motion for Reconsideration of Order 02/18/21 | 15 3714-3750
Denying Defendants’ Motion to Compel 16 3751-3756




Tab

Document

Date

Vol.

Pages

Plaintiffs Responses to Defendants’ First
and Second Requests for Production

80.

Recorder’s Transcript of Proceedings Re:
Motions

02/22/21

16

3757-3769

81.

Recorder’s Transcript of Proceedings Re:
Motions

02/25/21

16

3770-3823

82.

Recorder’s Transcript of Hearing
Defendants’ Motion to Extend All Case
Management Deadlines and Continue Trial
Setting on Order Shortening Time (Second
Request)

03/03/21

16

3824-3832

83.

Plaintiffs’ Opposition to Motion for
Reconsideration of Order Denying
Defendants’ Motion to Compel Plaintiffs
Responses to Defendants’ First and Second
Requests for Production

03/04/21

16

3833—3862

84.

Plaintiffs’ Renewed Motion for Order to

Show Cause Why Defendants Should Not
Be Held in Contempt and for Sanctions

03/08/21

16

3863—3883

85.

Errata to Plaintiffs’ Renewed Motion for
Order to Show Cause Why Defendants

Should Not Be Held in Contempt and for
Sanctions

03/12/21

16

3884-3886

86.

Notice of Entry of Report and
Recommendation #1

03/16/21

16

3887—-3894

87.

Reply in Support of Motion for
Reconsideration of Order Denying
Defendants’ Motion to Compel Plaintiffs
Responses to Defendants’ First and Second
Requests for Production

03/16/21

16

3895-3909

88.

Recorder’s Transcript of Hearing All
Pending Motions

03/18/21

16

3910-3915




Tab

Document

Date

Vol.

Pages

89.

Defendants’ Opposition to Plaintiffs’
Renewed Motion for Order to Show Cause
Why Defendants Should Not be Held in

Contempt and for Sanctions

03/22/21

16

3916-3966

90.

Recorder’s Transcript of Hearing All
Pending Motions

03/25/21

16

3967-3970

91.

Notice of Entry of Report and
Recommendation #2 Regarding Plaintiffs’
Objection to Notice of Intent to Issue
Subpoena Duces Tecum to TeamHealth
Holdings, Inc. and Collect Rx, Inc. Without
Deposition and Motion for Protective Order

03/29/21

16

3971-3980

92.

Recorder’s Transcript of Hearing Motion to
Associate Counsel on OST

04/01/21

16

3981-3986

93.

Recorder’s Transcript of Proceedings Re:
Motions

04/09/21

16
17

3987—-4000
4001-4058

94.

Defendants’ Objection to the Special
Master’s Report and Recommendation No. 2
Regarding Plaintiffs’ Objection to Notice of
Intent to Issue Subpoena Duces Tecum to
TeamHealth Holdings, Inc. and Collect Rx,
Inc. Without Deposition and Motion for
Protective Order

04/12/21

17

4059-4079

95.

Notice of Entry of Report and
Recommendation #3 Regarding Defendants’
Motion to Compel Responses to Defendants’
Second Set of Requests for Production on
Order Shortening Time

04/15/21

17

4080-4091

96.

Recorder’s Transcript of Hearing All
Pending Motions

04/21/21

17

4092—-4095

97.

Notice of Entry of Order Denying Motion for
Reconsideration of Court’s Order Denying
Defendants’ Motion to Compel Responses to

04/26/21

17

4096-4108




Tab

Document

Date

Vol.

Pages

Defendants’ First and Second Requests for
Production

98.

Defendants’ Objection to the Special
Master’s Report and Recommendation No. 3
Regarding Defendants’ Motion to Compel
Responses to Defendants’ Second Set of
Request for Production on Order Shortening
Time

04/28/21

17

4109-4123

99.

Defendants’ Errata to Their Objection to the
Special Master’s Report and
Recommendation No. 3 Regarding
Defendants’ Motion to Compel Responses to
Defendants’ Second Set of Requests for
Production

05/03/21

17

41244127

100.

Defendants’ Objections to Plaintiffs’
Proposed Order Granting Plaintiffs’
Renewed Motion for Order to Show Cause
Why Defendants Should Not Be Held in
Contempt and for Sanctions

05/05/21

17

4128-4154

101.

Recorder’s Transcript of Hearing Motion for
Leave to File Opposition to Defendants’
Motion to Compel Responses to Second Set
of Requests for Production on Order
Shortening Time in Redacted and Partially
Sealed Form

05/12/21

17

4155-4156

102.

Notice of Entry of Order of Report and
Recommendation #6 Regarding Defendants’
Motion to Compel Further Testimony from
Deponents Instructed Not to Answer
Question

05/26/21

17

4157-4165

103.

Recorder’s Transcript of Proceedings Re:
Motions

05/28/21

17

4166—-4172

104.

Notice of Entry of Report and
Recommendation #7 Regarding Defendants’

06/03/21

17

4173-4184

10




Tab

Document

Date

Vol.

Pages

Motion to Compel Plaintiffs’ Responses to
Defendants’ Amended Third Set of Requests
for Production of Documents

105.

Recorder’s Transcript of Proceedings Re:
Motions Hearing

06/03/21

17

4185-4209

106.

Recorder’s Transcript of Proceedings Re:
Motions Hearing

06/04/21

17

4210-4223

107.

Recorder’s Transcript of Hearing Motion for
Leave to File Plaintiffs’ Response to
Defendants’ Objection to the Special
Master’s Report and Recommendation No. 3
Regarding Defendants’ Second Set of
Request for Production on Order Shortening
Time in Redacted and Partially Sealed
Form

06/09/21

17

42244226

108.

Defendants’ Objections to Special Master
Report and Recommendation No. 7
Regarding Defendants’ Motion to Compel
Responses to Defendants’ Amended Third
Set of Requests for Production of Documents

06/17/21

17

422'7-4239

109.

Recorder’s Transcript of Proceedings Re:
Motions Hearing

06/23/21

17
18

4240-4250
4251-4280

110.

Plaintiffs’ Response to Defendants’
Objection to Special Master’s Report and
Recommendation #7 Regarding Defendants’
Motion to Compel Responses to Amended
Third Set of Request for Production of
Documents

06/24/21

18

4281-4312

111.

Notice of Entry Report and
Recommendations #9 Regarding Pending
Motions

07/01/21

18

4313-4325

112.

United’s Reply in Support of Motion to
Compel Plaintiffs’ Production of Documents

07/12/21

18

4326-4340

11




Tab

Document

Date

Vol.

Pages

About Which Plaintiffs’ Witnesses Testified
on Order Shortening Time

113.

Recorder’s Transcript of Proceedings Re:
Motions Hearing

07/29/21

18

4341-4382

114.

Notice of Entry of Order Granting Plaintiffs’
Renewed Motion for Order to Show Cause
Why Defendants Should Not Be Held in
Contempt and for Sanctions

08/03/21

18

4383—4402

115.

Notice of Entry of Order Affirming and
Adopting Report and Recommendation No.

2 Regarding Plaintiffs’ Objection to Notice of
Intent to Issue Subpoena Duces Tecum to
TeamHealth Holdings, Inc. and Collect Rx,
Inc. Without Deposition and Motion for
Protective Order and Overruling Objection

08/09/21

18

4403-4413

116.

Notice of Entry of Order Affirming and
Adopting Report and Recommendation No.
3 Regarding Defendants’ Motion to Compel
Responses to Defendants’ Second Set of
Requests for Production on Order
Shortening Time and Overruling Objection

08/09/21

18

44144424

117.

Amended Notice of Entry of Order
Affirming and Adopting Report and
Recommendation No. 2 Regarding Plaintiffs’
Objection to Notice of Intent to Issue
Subpoena Duces Tecum to TeamHealth
Holdings, Inc. and Collect Rx, Inc. Without
Deposition and Motion for Protective Order
and Overruling Objection

08/09/21

18

4425-4443

118.

Amended Notice of Entry of Order
Affirming and Adopting Report and
Recommendation No. 3 Regarding
Defendants’ Second Set of Requests for
Production on Order Shortening Time and

08/09/21

18

4444-4464

12




Tab

Document

Date

Vol.

Pages

Overruling Objection

119.

Motion for Order to Show Cause Why
Plaintiffs Should Not Be Held in Contempt

and Sanctioned for Violating Protective
Order

08/10/21

18

4465-4486

120.

Notice of Entry of Report and
Recommendation #11 Regarding
Defendants’ Motion to Compel Plaintiffs’
Production of Documents About Which
Plaintiffs’ Witnesses Testified

08/11/21

18

448'7-4497

121.

Recorder’s Transcript of Proceedings Re:
Motions Hearing (Unsealed Portion Only)

08/17/21

18
19

4498-4500
45014527

122.

Plaintiffs’ Opposition to United’s Motion for
Order to Show Cause Why Plaintiffs Should
Not Be Held in Contempt and Sanctioned
for Allegedly Violating Protective Order

08/24/21

19

4528-4609

123.

Recorder’s Transcript of Proceedings Re:
Motions Hearing

09/02/21

19

46104633

124.

Reply Brief on “Motion for Order to Show
Cause Why Plaintiffs Should Not Be Hold in
Contempt and Sanctioned for Violating
Protective Order”

09/08/21

19

4634—-4666

125.

Recorder’s Partial Transcript of Proceedings
Re: Motions Hearing

09/09/21

19

466'7-4680

126.

Recorder’s Partial Transcript of Proceedings
Re: Motions Hearing (Via Blue Jeans)

09/15/21

19

4681-4708

127.

Notice of Entry of Order Affirming and
Adopting Report and Recommendation No.
6 Regarding Defendants’ Motion to Compel
Further Testimony from Deponents
Instructed Not to Answer Questions and
Overruling Objection

09/16/21

19

4709-4726

13




Tab

Document

Date

Vol.

Pages

128.

Notice of Entry of Order Affirming and
Adopting Report and Recommendation No.
7 Regarding Defendants’ Motion to Compel
Responses to Defendants’ Amended Third
Set of Request for Production of Documents
and Overruling Objection

09/16/21

19

4727-4747

129.

Notice of Entry of Order Affirming and
Adopting Report and Recommendation No.

9 Regarding Defendants’ Renewed Motion to
Compel Further Testimony from Deponents
Instructed No to Answer and Overruling
Objection

09/16/21

19
20

4748-4750
4751-4769

130.

Defendants’ Motion for Partial Summary
Judgment

09/21/21

20

4770-4804

131.

Defendants’ Motion in Limine No. 1: Motion
to Authorize Defendants to Offer Evidence
Relating to Plaintiffs’ Agreements with
other Market Players and Related
Negotiations

09/21/21

20

4805—-4829

132.

Defendants’ Motion in Limine No. 2: Motion
Offered 1n the Alternative to MIL No. 1, to
Preclude Plaintiffs from Offering Evidence
Relating to Defendants’ Agreements with
Other Market Players and Related

Negotiations

09/21/21

20

4830—-4852

133.

Motion in Limine No. 4 to Preclude
References to Defendants’ Decision Making
Process and Reasonableness of billed
Charges if Motion in Limine No. 3 is Denied

09/21/21

20

4853—-4868

134.

Defendants’ Motion in Limine No. 10 to
Exclude Reference of Defendants’ Corporate
Structure (Alternative Moton to be
Considered Only if court Denies Defendants’
Counterpart Motion in Limine No. 9)

09/21/21

20

4869—-4885

14




Tab

Document

Date

Vol.

Pages

135.

Defendants’ Motion in Limine No. 13:
Motion to Authorize Defendants to Offer
Evidence Relating to Plaintiffs’ Collection
Practices for Healthcare Claims

09/21/21

20

48864918

136.

Defendants’ Motion in Limine No. 14:
Motion Offered in the Alternative to MIL
No. 13 to Preclude Plaintiffs from
Contesting Defendants’ Defenses Relating
to Claims that were Subject to Settlement
Agreement Between CollectRX and Data
1Sight; and Defendants’ Adoption of Specific
Negotiation Thresholds for Reimbursement
Claims Appealed or Contested by Plaintiffs

09/21/21

20

4919-4940

137.

Defendants’ Motion in Limine No. 24 to
Preclude Plaintiffs from Referring to
Themselves as Healthcare Professionals

09/21/21

20

4941-4972

138.

Defendants’ Motion in Limine No. 7 to
Authorize Defendants to Offer Evidence of
the Costs of the Services that Plaintiffs
Provided

09/22/21

20
21

4973-5000
5001-5030

139.

Defendants’ Motion in Limine No. 8, Offered
n the Alternative to MIL No. 7, to Preclude
Plaintiffs from Offering Evidence as to the
Qualitative Value, Relative Value, Societal

Value, or Difficulty of the Services they
Provided

09/22/21

21

5031-5054

140.

Defendants’ Motion in Limine No. 9 to
Authorize Defendants to Offer Evidence of
Plaintiffs Organizational, Management, and
Ownership Structure, Including Flow of
Funds Between Related Entities, Operating
Companies, Parent Companies, and
Subsidiaries

09/22/21

21

5055-5080

141.

Defendants’ Opposition to Plaintiffs’ Motion

09/29/21

21

5081-5103

15




Tab

Document

Date

Vol.

Pages

in Limine No. 1: to Exclude Evidence,
Testimony and/or Argument Relating to (1)
Increase in Insurance Premiums (2)
Increase in Costs and (3) Decrease in
Employee Wages/Benefits Arising from
Payment of Billed Charges

142.

Notice of Entry of Order Regarding
Defendants’ Objection to Special Master’s
Report and Recommendation No. 11
Regarding Defendants’ Motion to Compel
Plaintiffs’ Production of Documents about
which Plaintiffs’ Witnesses Testified on
Order Shortening Time

09/29/21

21

5104-5114

143.

Plaintiffs’ Opposition to Defendants’ Motion
in Limine Nos. 3, 4, 5, 6 Regarding Billed
Charges

09/29/21

21

5115-5154

144.

Plaintiffs’ Opposition to Defendants’ Motion
in Limine No. 24 to Preclude Plaintiffs from
Referring to Themselves as Healthcare
Professionals

09/29/21

21

5155-5169

145.

Plaintiffs’ Motion for Leave to File Second
Amended Complaint on Order Shortening
Time

10/04/21

21

5170-5201

146.

Transcript of Proceedings Re: Motions (Via
Blue Jeans)

10/06/21

21

5202-5234

147.

Notice of Entry of Order Granting Plaintiffs’
Motion for Leave to File Second Amended
Complaint on Order Shortening Time

10/07/21

21

5235-5245

148.

Second Amended Complaint

10/07/21

21
22

5246-5250
5251-5264

149.

Plaintiffs’ Motion in Limine to Exclude
Evidence, Testimony and-or Argument
Regarding the Fact that Plaintiffs Have

10/08/21

22

5265-5279
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Tab Document Date Vol. Pages
Dismissed Certain Claims and Parties on
Order Shortening Time

150. | Defendants’ Answer to Plaintiffs’ Second 10/08/21 | 22 5280-5287
Amended Complaint

151. | Defendants’ Objections to Plaintiffs’ NRCP 10/08/21 | 22 5288-5294
16.1(a)(3) Pretrial Disclosures

152. | Plaintiffs’ Objections to Defendants’ Pretrial | 10/08/21 | 22 5295-5300
Disclosures

153. | Opposition to Plaintiffs’ Motion in Limine to | 10/12/21 | 22 5301-5308
Exclude Evidence, Testimony and/or
Argument Regarding the Fact that
Plaintiffs have Dismissed Certain Claims
and Parties on Order Shortening Time

154. | Notice of Entry of Order Denying 10/14/21 | 22 5309-5322
Defendants’ Motion for Order to Show
Cause Why Plaintiffs Should not be Held in
Contempt for Violating Protective Order

155. | Defendants’ Opposition to Plaintiffs’ Motion | 10/18/21 | 22 5323-5333
for Leave to File Supplemental Record in
Opposition to Arguments Raised for the
First Time in Defendants’ Reply in Support
of Motion for Partial Summary Judgment

156. | Media Request and Order Allowing Camera | 10/18/21 | 22 5334-5338
Access to Court Proceedings (Legal
Newsline)

157. | Transcript of Proceedings Re: Motions 10/19/21 | 22 5339-5500

23 5501-5561

158. | Amended Transcript of Proceedings Re: 10/19/21 | 23 55625750
Motions 24 5751-5784

159. | Amended Transcript of Proceedings Re: 10/20/21 | 24 5785-5907
Motions

160. | Transcript of Proceedings Re: Motions 10/22/21 | 24 5908-6000
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Tab Document Date Vol. Pages
25 6001-6115

161. | Notice of Entry of Order Denying 10/25/21 | 25 6116-6126
Defendants’ Motion for Partial Summary
Judgment

162. | Recorder’s Transcript of Jury Trial — Day 1 10/25/21 | 25 6127-6250

26 6251-6279

163. | Recorder’s Transcript of Jury Trial — Day 2 10/26/21 | 26 6280-6485

164. | Joint Pretrial Memorandum Pursuant to 10/27/21 | 26 6486—6500
EDRC 2.67 27 6501-6567

165. | Recorder’s Transcript of Jury Trial — Day 3 | 10/27/21 | 27 6568-6750

28 6751-6774

166. | Recorder’s Transcript of Jury Trial — Day 4 | 10/28/21 | 28 6775-6991

167. | Media Request and Order Allowing Camera | 10/28/21 | 28 6992—-6997
Access to Court Proceedings (Dolcefino 28
Communications, LLC)

168. | Media Request and Order Allowing Camera | 10/28/21 | 28 6998-7000
Access to Court Proceedings (Dolcefino 29 7001-7003
Communications, LLC)

169. | Defendants’ Objection to Media Requests 10/28/21 | 29 7004-7018

170. | Supplement to Defendants’ Objection to 10/31/21 | 29 7019-7039
Media Requests

171. | Notice of Entry of Order Denying 11/01/21 | 29 7040-7051
Defendants’ Motion in Limine No. 1 Motion
to Authorize Defendants to Offer Evidence
Relating to Plaintiffs’ Agreements with
Other Market Players and Related
Negotiations

172. | Notice of Entry of Order Denying 11/01/21 | 29 7052-7063

Defendants’ Motion in Limine No. 2: Motion
Offered 1n the Alternative to MIL No. 1, to
Preclude Plaintiffs from Offering Evidence
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Tab

Document

Date

Vol.

Pages

Relating to Defendants’ Agreements with
Other Market Players and Related
Negotiations

173.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 3 to
Allow Reference to Plaintiffs’ Decision
Making Processes Regarding Setting Billed
Charges

11/01/21

29

7064-7075

174.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 4 to
Preclude References to Defendants’ Decision
Making Processes and Reasonableness of
Billed Charges if Motion in Limine No. 3 is
Denied

11/01/21

29

70767087

175.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 12,
Paired with Motion in Limine No. 11, to
Preclude Plaintiffs from Discussing
Defendants’ Approach to Reimbursement

11/01/21

29

7088-7099

176.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 5
Regarding Argument or Evidence that
Amounts TeamHealth Plaintiffs Billed for
Services are Reasonable [An Alternative
Motion to Motion in Limine No. 6]

11/01/21

29

7100-7111

177.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 7 to
Authorize Defendants to Offer Evidence of
the Costs of the Services that Plaintiffs
Provided

11/01/21

29

7112-7123

178.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 8, Offered
in the Alternative to MIL No. 7, to Preclude
Plaintiffs from Offering Evidence as to the

11/01/21

29

7124-7135
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Tab

Document

Date

Vol.

Pages

Qualitative Value, Relative Value, Societal
Value, or Difficulty of the Services they
Provided

179.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 10 to
Exclude Evidence of Defendants’ Corporate
Structure (Alternative Motion to be
Considered Only if Court Denies
Defendants’ Counterpart Motion in Limine
No. 9)

11/01/21

29

71367147

180.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 11,
Paired with Motion in Limine No. 12, to
Authorize Defendants to Discuss Plaintiffs’
Conduct and Deliberations in Negotiating
Reimbursement

11/01/21

29

7148-7159

181.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 13
Motion to Authorize Defendants to Offer
Evidence Relating to Plaintiffs’ Collection
Practices for Healthcare Claims

11/01/21

29

71607171

182.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 14:
Motion Offered in the Alternative MIL No.
13 to Preclude Plaintiffs from Contesting
Defendants’ Defenses Relating to Claims
that were Subject to a Settlement
Agreement Between CollectRx and Data
1Sight; and Defendants’ Adoption of Specific
Negotiation Thresholds for Reimbursement
Claims Appealed or Contested by Plaintiffs

11/01/21

29

7172-7183

183.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 15 to
Preclude Reference and Testimony

11/01/21

29

7184-7195
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Tab

Document

Date

Vol.

Pages

Regarding the TeamHealth Plaintiffs Policy
not to Balance Bill

184.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 18 to
Preclude Testimony of Plaintiffs’ Non-
Retained Expert Joseph Crane, M.D.

11/01/21

29

71967207

185.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 20 to
Exclude Defendants’ Lobbying Efforts

11/01/21

29

7208-7219

186.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 24 to
Preclude Plaintiffs from Referring to
Themselves as Healthcare Professionals

11/01/21

29

7220-7231

187.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 27 to
Preclude Evidence of Complaints Regarding
Defendants’ Out-Of-Network Rates or
Payments

11/01/21

29

72327243

188.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 29 to
Preclude Evidence Only Relating to
Defendants’ Evaluation and Development of
a Company that Would Offer a Service
Similar to Multiplan and Data 1Sight

11/01/21

29
30

7244-7250
7251-7255

189.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 32 to
Exclude Evidence or Argument Relating to
Materials, Events, or Conduct that
Occurred on or After January 1, 2020

11/01/21

30

72567267

190.

Notice of Entry of Order Denying
Defendants’ Motion in Limine to Preclude
Certain Expert Testimony and Fact Witness
Testimony by Plaintiffs’ Non-Retained

11/01/21

30

7268-7279
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Tab

Document

Date

Vol.

Pages

Expert Robert Frantz, M.D.

191.

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 38 to
Exclude Evidence or Argument Relating to
Defendants’ use of MultiPlan and the Data
1Sight Service, Including Any Alleged
Conspiracy or Fraud Relating to the use of
Those Services

11/01/21

30

7280-7291

192.

Notice of Entry of Order Granting Plaintiffs’
Motion in Limine to Exclude Evidence,
Testimony And-Or Argument Regarding the
Fact that Plaintiff have Dismissed Certain
Claims

11/01/21

30

7292-7354

193.

Notice of Entry of Order Denying
Defendants’ Motion to Strike Supplement
Report of David Leathers

11/01/21

30

73557366

194.

Plaintiffs’ Notice of Amended Exhibit List

11/01/21

30

7367—7392

195.

Plaintiffs’ Response to Defendants’
Objection to Media Requests

11/01/21

30

7393-7403

196.

Recorder’s Transcript of Jury Trial — Day 5

11/01/21

30
31

7404-7500
75017605

197.

Recorder’s Transcript of Jury Trial — Day 6

11/02/21

31
32

76067750
7517777

198.

Defendants’ Deposition Designations and
Objections to Plaintiffs’ Deposition Counter-
Designations

11/03/21

32

7778-7829

199.

Defendants’ Objections to Plaintiffs’
Proposed Order Granting in Part and
Denying in Part Plaintiffs’ Motion in Limine
to Exclude Evidence Subject to the Court’s
Discovery Orders

11/03/21

32

78307852

200.

Notice of Entry of Order Affirming and

11/03/21

32

78537874
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Tab Document Date Vol. Pages
Adopting Report and Recommendation No.
11 Regarding Defendants’ Motion to Compel
Plaintiffs’ Production of Documents About
Which Plaintiffs’ Witnesses Testified
201. | Recorder’s Transcript of Jury Trial - Day 7 | 11/03/21 | 32 7875—-8000
33 8001-8091
202. | Notice of Entry of Order Granting 11/04/21 | 33 8092-8103
Defendants’ Motion in Limine No. 17
203. | Notice of Entry of Order Granting 11/04/21 | 33 81048115
Defendants’ Motion in Limine No. 25
204. | Notice of Entry of Order Granting 11/04/21 | 33 8116-8127
Defendants’ Motion in Limine No. 37
205. | Notice of Entry of Order Granting in Part 11/04/21 | 33 8128-8140
and Denying in Part Defendants’ Motion in
Limine No. 9
206. | Notice of Entry of Order Granting in Part 11/04/21 | 33 8141-8153
and Denying in Part Defendants’ Motion in
Limine No. 21
207. | Notice of Entry of Order Granting in Part 11/04/21 | 33 8154-8165
and Denying in Part Defendants’ Motion in
Limine No. 22
208. | Plaintiffs’ Notice of Deposition Designations | 11/04/21 | 33 8166—8250
34 8251-8342
209. | 1st Amended Jury List 11/08/21 | 34 8343
210. | Recorder’s Transcript of Jury Trial - Day 8 | 11/08/21 | 34 8344-8500
35 8501-8514
211. | Recorder’s Amended Transcript of Jury 11/09/21 | 35 8515-8723
Trial — Day 9
212. | Recorder’s Transcript of Jury Trial - Day 9 | 11/09/21 | 35 8724-8750
36 8751-8932
213. | Recorder’s Transcript of Jury Trial — Day 10 | 11/10/21 | 36 8933-9000
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Tab Document Date Vol. Pages
37 9001-9152
214. | Defendants’ Motion for Leave to File 11/12/21 | 37 9153-9161
Defendants’ Preliminary Motion to Seal
Attorneys’ Eyes Only Documents Used at
Trial Under Seal
215. | Notice of Entry of Order Granting in Part 11/12/21 | 37 9162-9173
and Denying in Part Plaintiffs’ Motion in
Limine to Exclude Evidence Subject to the
Court’s Discovery Orders
216. | Plaintiffs’ Trial Brief Regarding Defendants’ | 11/12/21 | 37 9174-9184
Prompt Payment Act Jury Instruction Re:
Failure to Exhaust Administrative
Remedies
217. | Recorder’s Transcript of Jury Trial — Day 11 | 11/12/21 | 37 9185-9250
38 9251-9416
218. | Plaintiffs’ Trial Brief Regarding Specific 11/14/21 | 38 9417-9425
Price Term
219. | 2nd Amended Jury List 11/15/21 | 38 9426
220. | Defendants’ Proposed Jury Instructions 11/15/21 | 38 9427-9470
(Contested)
221. | Jointly Submitted Jury Instructions 11/15/21 | 38 9471-9495
222. | Plaintiffs’ Proposed Jury Instructions 11/15/21 | 38 9496-9500
(Contested) 39 9501-9513
223. | Plaintiffs’ Trial Brief Regarding Punitive 11/15/21 | 39 9514-9521
Damages for Unjust Enrichment Claim
224. | Recorder’s Transcript of Jury Trial — Day 12 | 11/15/21 | 39 9522-9750
40 9751-9798
225. | Defendants’ Response to TeamHealth 11/16/21 | 40 9799-9806

Plaintiffs’ Trial Brief Regarding Defendants’

Prompt Pay Act Jury Instruction Re:
Failure to Exhaust Administrative
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Tab Document Date Vol. Pages
Remedies
226. | General Defense Verdict 11/16/21 | 40 9807-9809
227. | Plaintiffs’ Proposed Verdict Form 11/16/21 | 40 9810-9819
228. | Recorder’s Transcript of Jury Trial — Day 13 | 11/16/21 | 40 9820-10,000
41 10,001-10,115
229. | Reply in Support of Trial Brief Regarding 11/16/21 | 41 | 10,116-10,152
Evidence and Argument Relating to Out-Of-
State Harms to Non-Parties
230. | Response to Plaintiffs’ Trial Brief Regarding | 11/16/21 | 41 | 10,153-10,169
Specific Price Term
231. | Special Verdict Form 11/16/21 41 10,169-10,197
232. | Trial Brief Regarding Jury Instructions on 11/16/21 | 41 | 10,198-10,231
Formation of an Implied-In-Fact Contract
233. | Trial Brief Regarding Jury Instructions on 11/16/21 | 41 | 10,232-10,248
Unjust Enrichment
234. | 3rd Amended Jury List 11/17/21 | 41 10,249
235. | Defendants’ Motion for Judgment as a 11/17/21 | 41 10,250
Matter of Law 42 | 10,251-10,307
236. | Plaintiffs’ Supplemental Jury Instruction 11/17/21 | 42 | 10,308-10,313
(Contested)
237. | Recorder’s Transcript of Jury Trial — Day 14 | 11/17/21 | 42 | 10,314-10,500
43 | 10,501-10,617
238. | Errata to Source on Defense Contested Jury | 11/18/21 | 43 | 10,618-10,623
Instructions
239. | Recorder’s Transcript of Jury Trial — Day 15 | 11/18/21 | 43 | 10,624-10,750
44 | 10,751-10,946
240. | Defendants’ Supplemental Proposed Jury 11/19/21 | 44 | 10,947-10,952

Instructions (Contested)
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Tab Document Date Vol. Pages
241. | Errata 11/19/21 | 44 10,953
242. | Notice of Entry of Order Granting Plaintiffs’ | 11/19/21 | 44 | 10,954-10,963

Motion for Leave to File Supplemental
Record in Opposition to Arguments Raised
for the First Time in Defendants’ Reply in
Support of Motion for Partial Summary
Judgment
243. | Plaintiffs’ Proposed Special Verdict Form 11/19/21 | 44 | 10,964-10,973
244. | Recorder’s Transcript of Jury Trial — Day 16 | 11/19/21 | 44 | 10,974-11,000
45 | 11,001-11,241
245. | Response to Plaintiffs’ Trial Brief Regarding | 11/19/21 | 45 | 11,242-11,250
Punitive Damages for Unjust Enrichment 46 | 11,251-11,254
Claim
246. | Plaintiffs’ Second Supplemental Jury 11/20/21 | 46 | 11,255-11,261
Instructions (Contested)
247. | Defendants’ Supplemental Proposed Jury 11/21/21 | 46 | 11,262-11,266
Instruction
248. | Plaintiffs’ Third Supplemental Jury 11/21/21 | 46 | 11,267-11,272
Instructions (Contested)
249. | Recorder’s Transcript of Jury Trial — Day 17 | 11/22/21 | 46 | 11,273-11,500
47 | 11.501-11,593
250. | Plaintiffs’ Motion to Modify Joint Pretrial 11/22/21 | 47 | 11,594-11,608
Memorandum Re: Punitive Damages on
Order Shortening Time
251. | Defendants’ Opposition to Plaintiffs’ Motion | 11/22/21 | 47 | 11,609-11,631
to Modify Joint Pretrial Memorandum Re:
Punitive Damages on Order Shortening
Time
252. | 4th Amended Jury List 11/23/21 | 47 11,632
253. | Recorder’s Transcript of Jury Trial — Day 18 | 11/23/21 | 47 | 11,633-11,750
48 | 11,751-11,907
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Tab Document Date Vol. Pages
254. | Recorder’s Transcript of Jury Trial — Day 19 | 11/24/21 | 48 | 11,908-11,956
255. | Jury Instructions 11/29/21 | 48 | 11,957-11,999
256. | Recorder’s Transcript of Jury Trial — Day 20 | 11/29/21 | 48 12,000

49 | 12,001-12,034
257. | Special Verdict Form 11/29/21 | 49 | 12,035-12,046
258. | Verdict(s) Submitted to Jury but Returned 11/29/21 | 49 | 12,047-12,048
Unsigned
259. | Defendants’ Proposed Second Phase Jury 12/05/21 | 49 | 12,049-12,063
Instructions
260. | Plaintiffs’ Proposed Second Phase Jury 12/06/21 | 49 | 12,064-12,072
Instructions and Verdict Form
261. | Plaintiffs’ Supplement to Proposed Second 12/06/21 | 49 | 12,072-12,077
Phase Jury Instructions
262. | Recorder’s Transcript of Jury Trial — Day 21 | 12/06/21 | 49 | 12,078-,12,135
263. | Defendants’ Proposed Second Phase Jury 12/07/21 | 49 | 12,136-12,142
Instructions-Supplement
264. | Jury Instructions Phase Two 12/07/21 | 49 | 12,143-12,149
265. | Special Verdict Form 12/07/21 49 12,150-12,152
266. | Recorder’s Transcript of Jury Trial — Day 22 | 12/07/21 | 49 | 12,153-12,250
50 | 12,251-12,293
267. | Motion to Seal Defendants’ Motion to Seal 12/15/21 | 50 | 12,294-12,302
Certain Confidential Trial Exhibits
268. | Motion to Seal Defendants’ Supplement to 12/15/21 | 50 | 12,303-12,311
Motion to Seal Certain Confidential Trial
Exhibits
269. | Notice of Entry of Order Granting 12/27/21 | 50 | 12,312-12,322

Defendants’ Motion for Leave to File
Defendants’ Preliminary Motion to Seal
Attorneys’ Eyes Only Documents Used at
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Tab

Document

Date

Vol.

Pages

Trial Under Seal

270.

Plaintiffs’ Opposition to United’s Motion to
Seal

12/29/21

50

12,323-12,341

271.

Defendants’ Motion to Apply the Statutory
Cap on Punitive Damages

12/30/21

50

12,342-12,363

272.

Appendix of Exhibits to Defendants’ Motion
to Apply the Statutory Cap on Punitive
Damage

12/30/21

50
51

12,364-12,500
12,501-12,706

273.

Defendants’ Objection to Plaintiffs’
Proposed Order Denying Defendants’
Motion for Judgment as a Matter of Law

01/04/22

51

12,707-12,717

274.

Notice of Entry of Order Denying
Defendants’ Motion for Judgement as a
Matter of Law

01/06/22

51

12,718-12,738

275.

Motion to Seal Defendants’ Reply in
Support of Motion to Seal Certain
Confidential Trial Exhibits

01/10/22

51

12,739-12,747

276.

Motion to Seal Defendants’ Second
Supplemental Appendix of Exhibits to
Motion to Seal Certain Confidential Trial
Exhibits

01/10/22

51
52

12,748-12,750
12,751-12,756

2717.

Defendants’ Motion to Seal Courtroom
During January 12, 2022 Hearing on
Defendants’ Motion to Seal Certain
Confidential Trial Exhibits on Order
Shortening Time

01/11/22

52

12,757-12,768

278.

Plaintiffs’ Opposition to Defendants’ Motion
to Seal Courtroom During January 12, 2022
Hearing

01/12/22

52

12,769-12,772

279.

Plaintiffs’ Opposition to Defendants’ Motion
to Apply Statutory Cap on Punitive
Damages and Plaintiffs’ Cross Motion for

01/20/22

52

12,773-12,790
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Tab

Document

Date

Vol.

Pages

Entry of Judgment

280.

Appendix in Support of Plaintiffs’
Opposition to Defendants’ Motion to Apply
Statutory Cap on Punitive Damages and
Plaintiffs’ Cross Motion for Entry of
Judgment

01/20/22

52

12,791-12,968

281.

Notice of Entry of Order Granting Plaintiffs’
Proposed Schedule for Submission of Final
Redactions

01/31/22

52

12,969-12,979

282.

Notice of Entry of Stipulation and Order
Regarding Schedule for Submission of
Redactions

02/08/22

52

12,980-12,996

283.

Defendants’ Opposition to Plaintiffs’ Cross-
Motion for Entry of Judgment

02/10/22

52
53

12,997-13,000
13,001-13,004

284.

Defendant’ Reply in Support of Their
Motion to Apply the Statutory Cap on
Punitive Damages

02/10/22

53

13,005-13,028

285.

Notice of Entry of Order Shortening Time
for Hearing Re: Plaintiffs’ Motion to Unlock
Certain Admitted Trial Exhibits

02/14/22

53

13,029-13,046

286.

Defendants’ Response to Plaintiffs’ Motion
to Unlock Certain Admitted Trial Exhibits
on Order Shortening Time

02/15/22

53

13,047-13,053

287.

Plaintiffs’ Reply in Support of Cross Motion
for Entry of Judgment

02/15/22

53

13,054-13,062

288.

Defendants’ Index of Trial Exhibit
Redactions in Dispute

02/16/22

53

13,063-13,073

289.

Notice of Entry of Stipulation and Order
Regarding Certain Admitted Trial Exhibits

02/17/22

53

13,074-13,097

290.

Transcript of Proceedings Re: Motions
Hearing

02/17/22

53

13,098-13,160
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Tab Document Date Vol. Pages

291. | Objection to Plaintiffs’ Proposed Judgment 03/04/22 | 53 | 13,161-13,167
and Order Denying Motion to Apply
Statutory Cap on Punitive Damages

292. | Notice of Entry of Judgment 03/09/22 | 53 | 13,168-13,178

293. | Notice of Entry of Order Denying 03/09/22 | 53 | 13,179-13,197
Defendants’ Motion to Apply Statutory Cap
on Punitive Damages

294. | Health Care Providers’ Verified 03/14/22 | 53 | 13,198-13,208
Memorandum of Cost

295. | Appendix of Exhibits in Support of Health 03/14/22 | 53 | 13,209-13,250
Care Providers’ Verified Memorandum of 54 13.251-13,464
Cost Volume 1

296. | Appendix of Exhibits in Support of Health 03/14/22 | 54 | 13,465-13,500
Care Providers’ Verified Memorandum of 55 13,501-13,719
Cost Volume 2

297. | Appendix of Exhibits in Support of Health 03/14/22 | 55 | 13,720-13,750
Care Providers’ Verified Memorandum of 56 13,751-13,976
Cost Volume 3

298. | Appendix of Exhibits in Support of Health 03/14/22 | 56 | 13,977-14,000
Care Providers’ Verified Memorandum of 57 | 14,001-14,186
Cost Volume 4

299. | Appendix of Exhibits in Support of Health 03/14/22 | 57 | 14,187-14,250
Care Providers’ Verified Memorandum of 58 | 14,251-14,421
Cost Volume 5

300. | Appendix of Exhibits in Support of Health 03/14/22 | 58 | 14,422-14,500
Care Providers’ Verified Memorandum of 59 14,501-14,673
Cost Volume 6

301. | Appendix of Exhibits in Support of Health 03/14/22 | 59 | 14,674-14,750
Care Providers’ Verified Memorandum of 60 | 14,751-14,920
Cost Volume 7

302. | Appendix of Exhibits in Support of Health 03/14/22 | 60 | 14,921-15,000
Care Providers’ Verified Memorandum of 61 15,001-15,174
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Tab Document Date Vol. Pages
Cost Volume 8

303. | Appendix of Exhibits in Support of Health 03/14/22 | 61 | 15,175-15,250
Care Providers’ Verified Memorandum of 62 | 15,251-15,373
Cost Volume 9

304. | Defendants’ Motion to Retax Costs 03/21/22 62 15,374-15,388

305. | Health Care Providers’ Motion for 03/30/22 | 62 | 15,389-15,397
Attorneys’ Fees

306. | Appendix of Exhibits in Support of Health 03/30/22 | 62 | 15,398-15,500
Care Providers’ Motion for Attorneys’ Fees 63 | 15,501-15,619
Volume 1

307. | Appendix of Exhibits in Support of Health 03/30/22 | 63 | 15,620-15,750
Care Providers’ Motion for Attorneys’ Fees 64 | 15,751-15,821
Volume 2

308. | Appendix of Exhibits in Support of Health 03/30/22 | 64 | 15,822-16,000
Care Providers’ Motion for Attorneys’ Fees 65 | 16,001-16,053
Volume 3

309. | Appendix of Exhibits in Support of Health 03/30/22 | 65 | 16,054-16,232
Care Providers’ Motion for Attorneys’ Fees
Volume 4

310. | Appendix of Exhibits in Support of Health 03/30/22 | 65 | 16,233-16,250
Care Providers’ Motion for Attorneys’ Fees 66 | 16,251-16,361
Volume 5

311. | Defendants Rule 62(b) Motion for Stay 04/05/22 | 66 | 16,362-16,381
Pending Resolution of Post-Trial Motions on
Order Shortening Time

312. | Defendants’ Motion for Remittitur and to 04/06/22 66 16,382-16,399
Alter or Amend the Judgment

313. | Defendants’ Renewed Motion for Judgment | 04/06/22 | 66 | 16,400-16,448
as a Matter of Law

314. | Motion for New Trial 04/06/22 | 66 | 16,449-16,500

67 | 16,501-16,677
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Tab Document Date Vol. Pages
315. | Notice of Appeal 04/06/22 | 67 | 16,678-16,694
316. | Case Appeal Statement 04/06/22 | 67 | 16,695-16,750

68 | 16,751-16,825

317. | Plaintiffs’ Opposition to Defendants’ Rule 04/07/22 | 68 | 16,826-16,831
62(b) Motion for Stay

318. | Reply on “Defendants’ Rule 62(b) Motion for | 04/07/22 | 68 | 16,832—-16,836
Stay Pending Resolution of Post-Trial
Motions” (on Order Shortening Time)

319. | Transcript of Proceedings Re: Motions 04/07/22 | 68 | 16,837-16,855
Hearing

320. | Opposition to Defendants’ Motion to Retax 04/13/22 | 68 | 16,856—16,864
Costs

321. | Appendix in Support of Opposition to 04/13/22 | 68 | 16,865-17,000
Defendants’ Motion to Retax Costs 69 | 17,001-17,035

322. | Defendants’ Opposition to Plaintiffs’ Motion | 04/20/22 | 69 | 17,036-17,101
for Attorneys’ Fees

323. | Transcript of Proceedings Re: Motions 04/21/22 | 69 | 17,102-17,113
Hearing

324. | Notice of Posting Supersedeas Bond 04/29/22 | 69 | 17,114-17,121

325. | Defendants’ Reply in Support of Motion to 05/04/22 | 69 | 17,122-17,150
Retax Costs

326. | Health Care Providers’ Reply in Support of | 05/04/22 | 69 | 17,151-17,164
Motion for Attorneys’ Fees

327. | Plaintiffs’ Opposition to Defendants’ Motion | 05/04/22 | 69 | 17,165-17,178
for Remittitur and to Alter or Amend the
Judgment

328. | Plaintiffs’ Opposition to Defendants’ Motion | 05/04/22 | 69 | 17,179-17,250
for New Trial 70 | 17,251-17,335

329. | Plaintiffs’ Opposition to Defendants’ 05/05/22 | 70 | 17,336-17,373

Renewed Motion for Judgment as a Matter

32




Tab

Document

Date

Vol.

Pages

of Law

330.

Reply in Support of Defendants’ Motion for
Remittitur and to Alter or Amend the
Judgment

06/22/22

70

17,374-1"7,385

331.

Reply in Support of Defendants’ Renewed
Motion for Judgment as a Matter of Law

06/22/22

70

17,386-17,411

332.

Reply in Support of Motion for New Trial

06/22/22

70

17,412-17,469

333.

Notice of Supplemental Attorneys Fees
Incurred After Submission of Health Care
Providers’ Motion for Attorneys Fees

06/24/22

70
71

17,470-17,500
17,5601-17,578

334.

Defendants’ Response to Improper
Supplement Entitled “Notice of
Supplemental Attorney Fees Incurred After
Submission of Health Care Providers’
Motion for Attorneys Fees”

06/28/22

71

17,579-17,593

335.

Notice of Entry of Order Granting Plaintiffs’
Motion to Modify Joint Pretrial
Memorandum Re: Punitive Damages on
Order Shortening Time

06/29/22

71

17,594-17,609

336.

Transcript of Proceedings Re: Motions
Hearing

06/29/22

71

17,610-17,681

337.

Order Amending Oral Ruling Granting
Defendants’ Motion to Retax

07/01/22

71

17,682—-17,688

338.

Notice of Entry of Order Denying
Defendants’ Motion for Remittitur and to
Alter or Amend the Judgment

07/19/22

71

17,689-17,699

339.

Defendants’ Objection to Plaintiffs’
Proposed Order Approving Plaintiffs’
Motion for Attorneys’ Fees

07/26/22

71

17,700-17,706

340.

Notice of Entry of Order Approving
Plaintiffs’ Motion for Attorney’s Fees

08/02/22

71

17,707-17,725
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Tab Document Date Vol. Pages

341. | Notice of Entry of Order Granting in Part 08/02/22 | 71 | 17,726-17,739
and Denying in Part Defendants’ Motion to
Retax Costs

342. | Amended Case Appeal Statement 08/15/22 | 71 | 17,740-17,750

72 | 17,751-17,803

343. | Amended Notice of Appeal 08/15/22 | 72 | 17,804-17,934

344. | Reply in Support of Supplemental 08/22/22 | 72 | 17,935-17,940
Attorney’s Fees Request

345. | Objection to Plaintiffs’ Proposed Orders 09/13/22 | 72 | 17,941-17,950
Denying Renewed Motion for Judgment as a
Matter of Law and Motion for New Trial

346. | Recorder’s Transcript of Hearing Re: 09/22/22 | 72 | 17,951-17,972
Hearing

347. | Limited Objection to “Order Unsealing Trial | 10/06/22 | 72 | 17,973-17,978
Transcripts and Restoring Public Access to
Docket”

348. | Defendants’ Motion to Redact Portions of 10/06/22 72 17,979-17,989
Trial Transcript

349. | Plaintiffs’ Opposition to Defendants’ Motion | 10/07/22 | 72 | 17,990-17,993
to Redact Portions of Trial Transcript

350. | Transcript of Proceedings re Status Check 10/10/22 | 72 | 17,994-18,000

73 | 18,001-18,004

351. | Notice of Entry of Order Approving 10/12/22 | 73 | 18,005-18,015
Supplemental Attorney’s Fee Award

352. | Notice of Entry of Order Denying 10/12/22 73 | 18,016-18,086
Defendants’ Motion for New Trial

353. | Notice of Entry of Order Denying 10/12/22 | 73 | 18,087-18,114
Defendants’ Renewed Motion for Judgment
as a Matter of Law

354. | Notice of Entry of Order Unsealing Trial 10/12/22 | 73 | 18,115-18,125

Transcripts and Restoring Public Access to
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Tab Document Date Vol. Pages
Docket
355. | Notice of Appeal 10/12/22 | 73 | 18,126-18,250
74 | 18,251-18,467
356. | Case Appeal Statement 10/12/22 | 74 | 18,468-18,500
75 | 18,5601-18,598
357. | Notice of Entry of Order Denying “Motion to | 10/13/22 | 75 | 18,599-18,608
Redact Portions of Trial Transcript”
358. | Notice of Entry of Order Granting in Part 10/18/22 | 75 | 18,609-18,750
and Denying in Part Defendants’ Motion to 76 | 18,751-18,755
Seal Certain Confidential Trial Exhibits
359. | Recorder’s Transcript of Hearing Status 10/20/22 | 76 | 18,756-18,758
Check
360. | Notice of Entry of Stipulation and Order 10/25/22 | 76 | 18,759-18,769
Regarding Expiration of Temporary Stay for
Sealed Redacted Transcripts
361. | Notice of Filing of Writ Petition 11/17/22 | 76 18,770-18855
362. | Trial Exhibit D5502 76 | 18,856-19,000
77 | 19,001-19,143
491. | Appendix of Exhibits in Support of 03/08/21 | 145 | 35,813—36,062
Plaintiffs’ Renewed Motion for Order to 146 | 36,063—36,085
Show Cause Why Defendants Should Not
Be Held in Contempt and for Sanctions
492. | Transcript Re: Proposed Jury Instructions 11/21/21 | 146 | 36,086—36,250
Filed Under Seal
Tab Document Date Vol. Pages
363. | Plaintiffs’ Motion to Compel Defendants’ 09/28/20 | 78 | 19,144-19,156

List of Witnesses, Production of Documents
and Answers to Interrogatories on Order
Shortening Time
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364.

Plaintiffs’ Reply in Support of Renewed
Motion for Order to Show Cause Why

Defendants Should Not Be Held in
Contempt and for Sanctions

04/01/21

78

19,157-19,176

365.

Appendix of Exhibits in Support of
Plaintiffs’ Renewed Motion for Order to
Show Cause Why Defendants Should Not

Be Held in Contempt and for Sanctions

04/01/21

78

19,177-19,388

366.

Plaintiffs’ Response to Defendants Objection
to the Special Master’s Report and
Recommendation No. 2 Regarding Plaintiffs
Objection to Notice of Intent to Issue
Subpoena Duces Tecum to TeamHealth
Holdings, Inc. and Collect Rx, Inc. Without
Deposition and Motion for Protective Order

K

04/19/21

78
79

19,389-19,393
19,394-19,532

367.

Plaintiffs’ Response to Defendants’
Objection to the Special Master’s Report
and Recommendation No. 3 Regarding
Defendants’ Motion to Compel Responses to
Defendants’ Second Set of Request for
Production on Order Shortening Time

05/05/21

79

19,5633—-19,581

368.

Appendix to Defendants’ Motion to
Supplement the Record Supporting
Objections to Reports and
Recommendations #2 & #3 on Order
Shortening Time

05/21/21

79
80
81

19,582-19,643
19,644-19,893
19,894-20,065

369.

Plaintiffs’ Opposition to Defendants’ Motion
to Supplement the Record Supporting
Objections to Reports and
Recommendations #2 and #3 on Order
Shortening Time

06/01/21

81
82

20,066-20,143
20,144-20,151

370.

Defendants’ Objection to the Special
Master’s Report and Recommendation No. 5
Regarding Defendants’ Motion for
Protective Order Regarding Confidentiality

06/01/21

82

20,152-20,211
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Designations (Filed April 15, 2021)

371.

Plaintiffs’ Response to Defendants’
Objection to Report and Recommendation
#6 Regarding Defendants’ Motion to Compel
Further Testimony from Deponents
Instructed Not to Answer Questions

06/16/21

82

20,212-20,265

372.

United’s Motion to Compel Plaintiffs’
Production of Documents About Which
Plaintiffs’ Witnesses Testified on Order
Shortening Time

06/24/21

82

20,266-20,290

373.

Appendix to Defendants’ Motion to Compel
Plaintiffs’ Production of Documents About
Which Plaintiffs’ Witnesses Testified on
Order Shortening Time

06/24/21

82
83
84

20,291-20,393
20,394-20,643
20,644-20,698

374.

Plaintiffs’ Opposition to Defendants’ Motion
to Compel Plaintiffs’ Production of
Documents About Which Plaintiffs’
Witnesses Testified on Order Shortening
Time

07/06/21

84

20,699-20,742

375.

Defendants’ Motion for Leave to File
Defendants’ Objection to the Special
Master’s Report and Recommendation No. 9
Regarding Defendants’ Renewed Motion to
Compel Further Testimony from Deponents
Instructed not to Answer Under Seal

07/15/21

84

20,743-20,750

376.

Plaintiffs’ Response to Defendants’
Objection to Special Master Report and
Recommendation No. 9 Regarding
Defendants’ Renewed Motion to Compel
Further Testimony from Deponents
Instructed not to Answer Questions

07/22/21

84

20,751-20,863

3717.

Objection to R&R #11 Regarding United’s
Motion to Compel Documents About Which
Plaintiffs’ Witnesses Testified

08/25/21

84
85

20,864-20,893
20,894-20,898
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378.

Plaintiffs’ Motion in Limine to Exclude
Evidence Subject to the Court’s Discovery
Orders

09/21/21

85

20,899-20,916

379.

Appendix of Exhibits in Support of
Plaintiffs’ Motion in Limine to Exclude

Evidence Subject to the Court’s Discovery
Orders

09/21/21

85

20,917-21,076

380.

Plaintiffs’ Motion in Limine to Exclude
Evidence, Testimony and/or Argument
Relating to (1) Increase in Insurance
Premiums (2) Increase in Costs and (3)
Decrease in Employee Wages/Benefits
Arising from Payment of Billed Charges

09/21/21

85

21,077-21,089

381.

Appendix of Exhibits in Support of
Plaintiffs’ Motion in Limine to Exclude
Evidence, Testimony and/or Argument
Relating to (1) Increase in Insurance
Premiums (2) Increase in Costs and (3)
Decrease in Employee Wages/Benefits
Arising from Payment of Billed Charges

09/21/21

85
86

21,090-21,143
21,144-21,259

382.

Motion in Limine No. 3 to Allow References
to Plaintiffs’ Decision Making Process
Regarding Settling Billing Charges

09/21/21

86

21,260-21,313

383.

Defendants’ Motion in Limine No. 5
Regarding Arguments or Evidence that
Amounts TeamHealth Plaintiffs billed for
Serves are Reasonable [an Alternative to
Motion in Limine No. 6]

09/21/21

86

21,314-21,343

384.

Defendants’ Motion in Limine No. 6
Regarding Argument or Evidence That
Amounts Teamhealth Plaintiffs Billed for
Services are Reasonable

09/21/21

86

21,344-21,368

385.

Appendix to Defendants’ Motion in Limine
No. 13 (Volume 1 of 6)

09/21/21

86
87

21,369-21,393
21,394-21,484
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386. | Appendix to Defendants’ Motion in Limine 09/21/21 | 87 | 21,485-21,614
No. 13 (Volume 2 of 6)

387. | Appendix to Defendants’ Motion in Limine 09/21/21 | 87 | 21,615-21,643
No. 13 (Volume 3 of 6) 88 | 21,644-21,744

388. | Appendix to Defendants’ Motion in Limine 09/21/21 | 88 | 21,745-21,874
No. 13 (Volume 4 of 6)

389. | Appendix to Defendants’ Motion in Limine 09/21/21 | 88 | 21,875-21,893
No. 13 (Volume 5 of 6) 89 | 21,894-22,004

390. | Appendix to Defendants’ Motion in Limine 09/21/21 | 89 | 22,005-22,035
No. 13 (Volume 6 of 6)

391. | Appendix to Defendants’ Motion for Partial | 09/21/21 | 89 | 22,036-22,143
Summary Judgment Volume 1 of 8 90 | 22,144-22,176

392. | Appendix to Defendants’ Motion for Partial | 09/21/21 | 90 | 22,177-22,309
Summary Judgment Volume 2 of 8

393. | Appendix to Defendants’ Motion for Partial | 09/22/21 | 90 | 22,310-22,393
Summary Judgment Volume 3 of 8 91 | 22,394-22,442

394. | Appendix to Defendants’ Motion for Partial | 09/22/21 | 91 | 22,443-22,575
Summary Judgment Volume 4 of 8

395. | Appendix to Defendants’ Motion for Partial | 09/22/21 | 91 | 22,576-22,609
Summary Judgment Volume 5 of 8

396. | Appendix to Defendants’ Motion for Partial | 09/22/21 | 91 | 22,610-22,643
Summary Judgment Volume 6 of 8 92 | 22,644-22,893

93 | 22,894-23,037

397. | Appendix to Defendants’ Motion for Partial | 09/22/21 | 93 | 23,038-23,143
Summary Judgment Volume 7a of 8 94 | 23,144-23,174

398. | Appendix to Defendants’ Motion for Partial | 09/22/21 | 94 | 23,175-23,260
Summary Judgment Volume 7b of 8

399. | Appendix to Defendants’ Motion for Partial | 09/22/21 | 94 | 23,261-23,393
Summary Judgment Volume 8a of 8 95 | 23,394-23,535

400. | Appendix to Defendants’ Motion for Partial | 09/22/21 | 95 | 23,536-23,643
Summary Judgment Volume 8b of 8 96 | 23,634-23,801

401. | Defendants’ Motion in Limine No. 11 Paired | 09/22/21 | 96 | 23,802-23,823
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with Motion in Limine No. 12 to Authorize
Defendants to Discuss Plaintiffs’ Conduct
and deliberations in Negotiating

Reimbursement

402. | Errata to Defendants’ Motion in Limine No. | 09/22/21 | 96 | 23,824-23,859
11

403. | Defendants’ Motion in Limine No. 12 Paired | 09/22/21 | 96 | 23,860-23,879
with Motion in Limine No. 11 to Preclude
Plaintiffs from Discussing Defendants’
Approach to Reimbursement

404. | Errata to Defendants’ Motion in Limine No. | 09/22/21 | 96 | 23,880-23,893
12 97 | 23,894-23,897

405. | Appendix to Defendants’ Exhibits to 09/22/21 | 97 | 23,898-24,080
Motions in Limine: 1, 9, 15, 18, 19, 22, 24,
26, 29, 30, 33, 37 (Volume 1)

406. | Appendix to Defendants’ Exhibits to 09/22/21 | 97 | 24,081-24,143
Motions in Limine: 1, 9, 15, 18, 19, 22, 24, 98 | 24,144-24,310
26, 29, 30, 33, 37 (Volume 2)

407. | Appendix to Defendants’ Exhibits to 09/22/21 | 98 | 24,311-24,393
Motions in Limine: 1, 9, 15, 18, 19, 22, 24, 99 | 24,394-24,643
26, 29, 30, 33, 37 (Volume 3) 100 | 24,644-24,673

408. | Appendix to Defendants’ Exhibits to 09/22/21 | 100 | 24,674—24,893
Motions in Limine: 1, 9, 15, 18, 19, 22, 24, 101 | 24,894-25,143
26, 29, 30, 33, 37 (Volume 4) 102 | 25,144-25,204

409. | Appendix to Defendants’ Motion in Limine 09/22/21 | 102 | 25,205-25,226
No. 14 — Volume 1 of 6

410. | Appendix to Defendants’ Motion in Limine 09/22/21 | 102 | 25,227-25,364
No. 14 — Volume 2 of 6

411. | Appendix to Defendants’ Motion in Limine 09/22/21 | 102 | 25,365—25,393
No. 14 — Volume 3 of 6 103 | 25,394-25,494

412. | Appendix to Defendants’ Motion in Limine 09/22/21 | 103 | 25,495-25,624
No. 14 — Volume 4 of 6

413. | Appendix to Defendants’ Motion in Limine 09/22/21 | 103 | 25,625-25,643
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No. 14 — Volume 5 of 6 104 | 25,644-25,754

414. | Appendix to Defendants’ Motion in Limine 09/22/21 | 104 | 25,755-25,785
No. 14 — Volume 6 of 6

415. | Plaintiffs’ Combined Opposition to 09/29/21 | 104 | 25,786-25,850
Defendants Motions in Limine 1, 7, 9, 11 &
13

416. | Plaintiffs’ Combined Opposition to 09/29/21 | 104 | 25,851-25,868
Defendants’ Motions in Limine No. 2, 8, 10,
12 & 14

417. | Defendants’ Opposition to Plaintiffs’ Motion | 09/29/21 | 104 | 25,869-25,893
in Limine No. 3: To Exclude Evidence 105 | 25,894-25,901
Subject to the Court’s Discovery Orders

418. | Appendix to Defendants’ Opposition to 09/29/21 | 105 | 25,902—26,143
Plaintiffs’ Motion in Limine No. 3: To 106 | 26,144-26,216
Exclude Evidence Subject to the Court’s
Discovery Orders - Volume 1

419. | Appendix to Defendants’ Opposition to 09/29/21 | 106 | 26,217-26,393
Plaintiffs’ Motion in Limine No. 3: To 107 | 26,394-26,497
Exclude Evidence Subject to the Court’s
Discovery Orders - Volume 2

420. | Plaintiffs’ Opposition to Defendants’ Motion | 10/05/21 | 107 | 26,498-26,605
for Partial Summary Judgment

421. | Defendants’ Reply in Support of Motion for | 10/11/21 | 107 | 26,606—26,643
Partial Summary Judgment 108 | 26,644—26,663

422. | Plaintiffs’ Motion for Leave to File 10/17/21 | 108 | 26,664—26,673
Supplemental Record in Opposition to
Arguments Raised for the First Time in
Defendants’ Reply in Support of Motion for
Partial Summary Judgment

423. | Appendix of Exhibits in Support of 10/17/21 | 108 | 26,674—-26,893
Plaintiffs’ Motion for Leave to File 109 | 26,894-26,930

Supplemental Record in Opposition to
Arguments Raised for the First Time in
Defendants’ Reply in Support of Motion for
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Partial Summary Judgment

424. | Response to Sur-Reply Arguments in 10/21/21 | 109 | 26,931-26,952
Plaintiffs’ Motion for Leave to File
Supplemental Record in Opposition to
Arguments Raised for the First Time in
Defendants’ Reply in Support of Motion for
Partial Summary Judgment

425. | Trial Brief Regarding Evidence and 10/31/21 | 109 | 26,953-26,964
Argument Relating to Out-of-State Harms
to Non-Parties

426. | Plaintiffs’ Response to Defendants’ Trial 11/08/21 | 109 | 26,965-26,997
Brief Regarding Evidence and Argument
Relating to Out-of-State Harms to Non-
Parties

427. | Excerpts of Recorder’s Transcript of Jury 11/09/21 | 109 | 26,998-27003
Trial — Day 9

428. | Preliminary Motion to Seal Attorneys’ Eyes | 11/11/21 | 109 | 27,004-27,055
Documents Used at Trial

429. | Appendix of Selected Exhibits to Trial 11/16/21 | 109 | 27,056-27,092
Briefs

430. | Excerpts of Recorder’s Transcript of Jury 11/16/21 | 109 | 27,093-27,099
Trial — Day 13

431. | Defendants’ Omnibus Offer of Proof 11/22/21 | 109 | 27,100-27,143

110 | 27,144-27,287

432. | Motion to Seal Certain Confidential Trial 12/05/21 | 110 | 27,288-27,382
Exhibits

433. | Supplement to Defendants’ Motion to Seal 12/08/21 | 110 | 27,383-27,393
Certain Confidential Trial Exhibits 111 | 27,394-27,400

434. | Motion to Seal Certain Confidential Trial 12/13/21 | 111 | 27,401-27,495
Exhibits

435. | Defendant’s Omnibus Offer of Proof for 12/14/21 | 111 | 27,496-27,505

Second Phase of Trial
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436. | Appendix of Exhibits to Defendants’ 12/14/21 | 111 | 27,506-27,643
Omnibus Offer of Proof for Second Phase of 112 | 27,644-27,767
Trial — Volume 1

437. | Appendix of Exhibits to Defendants’ 12/14/21 | 112 | 27,768-27,893
Omnibus Offer of Proof for Second Phase of 113 | 27,894-27,981
Trial — Volume 2

438. | Appendix of Exhibits to Defendants’ 12/14/21 | 113 | 27,982-28,143
Omnibus Offer of Proof for Second Phase of 114 | 28,144-28,188
Trial — Volume 3

439. | Supplemental Appendix of Exhibits to 12/24/21 | 114 | 28,189-28,290
Motion to Seal Certain Confidential Trial
Exhibits — Volume 1 of 18

440. | Supplemental Appendix of Exhibits to 12/24/21 | 114 | 28,291-28,393
Motion to Seal Certain Confidential Trial 115 | 28,394-28,484
Exhibits — Volume 2 of 18

441. | Supplemental Appendix of Exhibits to 12/24/21 | 115 | 28,485-28,643
Motion to Seal Certain Confidential Trial 116 | 28,644-28,742
Exhibits — Volume 3 of 18

442. | Supplemental Appendix of Exhibits to 12/24/21 | 116 | 28,743-28,893
Motion to Seal Certain Confidential Trial 117 | 28,894-28,938
Exhibits — Volume 4 of 18

443. | Supplemental Appendix of Exhibits to 12/24/21 | 117 | 28,939-29,084
Motion to Seal Certain Confidential Trial
Exhibits — Volume 5 of 18

444. | Supplemental Appendix of Exhibits to 12/24/21 | 117 | 29,085-29,143
Motion to Seal Certain Confidential Trial 118 | 29,144-29,219
Exhibits — Volume 6 of 18

445. | Supplemental Appendix of Exhibits to 12/24/21 | 118 | 29,220-29,384
Motion to Seal Certain Confidential Trial
Exhibits — Volume 7 of 18

446. | Supplemental Appendix of Exhibits to 12/24/21 | 118 | 29,385-29,393
Motion to Seal Certain Confidential Trial 119 | 29,394-29,527

Exhibits — Volume 8 of 18
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447. | Supplemental Appendix of Exhibits to 12/24/21 | 119 | 29,528-29,643
Motion to Seal Certain Confidential Trial 120 | 29,644-29,727
Exhibits — Volume 9 of 18

448. | Supplemental Appendix of Exhibits to 12/24/21 | 120 | 29,728-29,893
Motion to Seal Certain Confidential Trial 121 | 29,894-29,907
Exhibits — Volume 10 of 18

449. | Supplemental Appendix of Exhibits to 12/24/21 | 121 | 29,908-30,051
Motion to Seal Certain Confidential Trial
Exhibits — Volume 11 of 18

450. | Supplemental Appendix of Exhibits to 12/24/21 | 121 | 30,052-30,143
Motion to Seal Certain Confidential Trial 122 | 30,144-30,297
Exhibits — Volume 12 of 18

451. | Supplemental Appendix of Exhibits to 12/24/21 | 122 | 30,298-30,393
Motion to Seal Certain Confidential Trial 123 | 30,394-30,516
Exhibits — Volume 13 of 18

452. | Supplemental Appendix of Exhibits to 12/24/21 | 123 | 30,517-30,643
Motion to Seal Certain Confidential Trial 124 | 30,644-30,677
Exhibits — Volume 14 of 18

453. | Supplemental Appendix of Exhibits to 12/24/21 | 124 | 30,678-30,835
Motion to Seal Certain Confidential Trial
Exhibits — Volume 15 of 18

454. | Supplemental Appendix of Exhibits to 12/24/21 | 124 | 30,836-30,893
Motion to Seal Certain Confidential Trial 125 | 30,894-30,952
Exhibits — Volume 16 of 18

455. | Supplemental Appendix of Exhibits to 12/24/21 | 125 | 30,953-31,122
Motion to Seal Certain Confidential Trial
Exhibits — Volume 17 of 18

456. | Supplemental Appendix of Exhibits to 12/24/21 | 125 | 30,123-31,143
Motion to Seal Certain Confidential Trial 126 | 31,144-31,258
Exhibits — Volume 18 of 18

457. | Defendants’ Reply in Support of Motion to 01/05/22 | 126 | 31,259-31,308
Seal Certain Confidential Trial Exhibits

458. | Second Supplemental Appendix of Exhibits | 01/05/22 | 126 | 31,309-31,393

to Motion to Seal Certain Confidential Trial
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Exhibits 127 | 31,394-31,500

459. | Transcript of Proceedings Re: Motions 01/12/22 | 127 | 31,501-31,596

460. | Transcript of Proceedings Re: Motions 01/20/22 | 127 | 31,597-31,643

128 | 31,644-31,650

461. | Transcript of Proceedings Re: Motions 01/27/22 | 128 | 31,6561-31,661

462. | Defendants’ Index of Trial Exhibit 02/10/22 | 128 | 31,662-31,672
Redactions in Dispute

463. | Transcript of Proceedings Re: Motions 02/10/22 | 128 | 31,673-31,793
Hearing

464. | Transcript of Proceedings Re: Motions 02/16/22 | 128 | 31,794-31,887
Hearing

465. | Joint Status Report and Table Identifying 03/04/22 | 128 | 31,888-31,893
the Redactions to Trial Exhibits That 129 | 31,894-31,922
Remain in Dispute

466. | Transcript of Proceedings re Hearing 10/05/22 | 129 | 31,923-31,943
Regarding Unsealing Record

467. | Transcript of Proceedings re Status Check 10/06/22 | 129 | 31,944-31,953

468. | Appendix B to Order Granting in Part and 10/07/22 | 129 | 31,954-32,143
Denying in Part Defendants’ Motion to Seal 130 | 32,144-32,207
Certain Confidential Trial Exhibits (Volume
iy

469. | Appendix B to Order Granting in Part and 10/07/22 | 130 | 32,208-32,393
Denying in Part Defendants’ Motion to Seal 131 | 32,394-32,476
Certain Confidential Trial Exhibits (Volume
2)

470. | Appendix B to Order Granting in Part and 10/07/22 | 131 | 32,477-32,643
Denying in Part Defendants’ Motion to Seal 132 | 32,644-32,751
Certain Confidential Trial Exhibits (Volume
3)

471. | Appendix B to Order Granting in Part and 10/07/22 | 132 | 32,752-32,893
Denying in Part Defendants’ Motion to Seal 133 | 32,894-33,016

Certain Confidential Trial Exhibits (Volume
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4)

472. | Appendix B to Order Granting in Part and 10/07/22 | 133 | 33,017-33,143
Denying in Part Defendants’ Motion to Seal 134 | 33,144-33,301
Certain Confidential Trial Exhibits (Volume
5)

473. | Appendix B to Order Granting in Part and 10/07/22 | 134 | 33,302—-33,393
Denying in Part Defendants’ Motion to Seal 135 | 33,394-33,529
Certain Confidential Trial Exhibits (Volume
6)

474. | Appendix B to Order Granting in Part and 10/07/22 | 135 | 33,530-33,643
Denying in Part Defendants’ Motion to Seal 136 | 33,644-33,840
Certain Confidential Trial Exhibits (Volume
7)

475. | Appendix B to Order Granting in Part and 10/07/22 | 136 | 33,841-33,893
Denying in Part Defendants’ Motion to Seal 137 | 33,894-34,109
Certain Confidential Trial Exhibits (Volume
8)

476. | Appendix B to Order Granting in Part and 10/07/22 | 137 | 34,110-34,143
Denying in Part Defendants’ Motion to Seal 138 | 34,144-34,377
Certain Confidential Trial Exhibits (Volume
9)

477. | Appendix B to Order Granting in Part and 10/07/22 | 138 | 34,378-34,393
Denying in Part Defendants’ Motion to Seal 139 | 34,394-34,643
Certain Confidential Trial Exhibits (Volume 140 | 34,644-34,668
10)

478. | Appendix B to Order Granting in Part and 10/07/22 | 140 | 34,669-34,893
Denying in Part Defendants’ Motion to Seal 141 | 34,894-34,907
Certain Confidential Trial Exhibits (Volume
11)

479. | Appendix B to Order Granting in Part and 10/07/22 | 141 | 34,908-35,143
Denying in Part Defendants’ Motion to Seal 142 | 35,144-35,162
Certain Confidential Trial Exhibits (Volume
12)

480. | Appendix B to Order Granting in Part and 10/07/22 | 142 | 35,163-35,242
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Denying in Part Defendants’ Motion to Seal
Certain Confidential Trial Exhibits (Volume
13)

481.

Exhibits P473_NEW, 4002, 4003, 4005,
4006, 4166, 4168, 4455, 4457, 4774, and
5322 to “Appendix B to Order Granting in
Part and Denying in Part Defendants’
Motion to Seal Certain Confidential Trial
Exhibits” (Tabs 98, 106, 107, 108, 109, 111,
112, 113, 114, 118, and 119)

10/07/22

142

35,243-35,247

482.

Transcript of Status Check

10/10/22

142

35,248-35,258

483.

Recorder’s Transcript of Hearing re Hearing

10/13/22

142

35,259-35,263

484.

Trial Exhibit D5499

142
143

39,264—-35,393
35,394—-35,445

485.

Trial Exhibit D5506

143

35,446

486.

Appendix of Exhibits in Support of Motion
to Compel Defendants’ List of Witnesses,
Production of Documents and Answers to
Interrogatories on Order Shortening Time

09/28/20

143

35,447-35,634

487.

Defendants’ Motion to Supplement Record
Supporting Objections to Reports and
Recommendations #2 & #3 on Order
Shortening Time

05/24/21

143
144

39,635—395,643
35,644-35,648

488.

Motion in Limine No. 3 to Allow References
to Plaintiffs; Decision Making Processes
Regarding Setting Billed Charges

09/21/21

144

35,649-35,702

489.

Appendix to Defendants’ Opposition to
Plaintiffs’ Motion in Limine No. 3: to
Exclude Evidence Subject to the Court’s
Discovery Orders (Exhibit 43)

09/29/21

144

35,703-35,713

490.

Notice of Filing of Expert Report of Bruce
Deal, Revised on November 14, 2021

04/18/23

144

35,714-35,812
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ALPHABETICAL TABLE OF CONTENTS TO APPENDIX

Tab Document Date | Vol. Pages
209 | 1st Amended Jury List 11/08/21 | 34 8343
219 | 2nd Amended Jury List 11/15/21| 38 9426
234 | 3rd Amended Jury List 11/17/21| 41 10,249
252 | 4th Amended Jury List 11/23/21 | 47 11,632
342 | Amended Case Appeal Statement 08/15/22 | 71 | 17,740-17,750
72 | 17,751-17,803
17 | Amended Motion to Remand 01/15/20 | 2 310-348
343 | Amended Notice of Appeal 08/15/22 | 72 | 17,804-17,934
117 | Amended Notice of Entry of Order Affirming | 08/09/21 | 18 4425-4443
and Adopting Report and Recommendation
No. 2 Regarding Plaintiffs’ Objection to
Notice of Intent to Issue Subpoena Duces
Tecum to TeamHealth Holdings, Inc. and
Collect Rx, Inc. Without Deposition and
Motion for Protective Order and Overruling
Objection
118 | Amended Notice of Entry of Order Affirming | 08/09/21 | 18 44444464
and Adopting Report and Recommendation
No. 3 Regarding Defendants’ Second Set of
Requests for Production on Order Shortening
Time and Overruling Objection
158 | Amended Transcript of Proceedings Re: 10/19/21 | 23 5562—-5750
Motions 24 5751-5784
159 | Amended Transcript of Proceedings Re: 10/20/21 | 24 5785-5907
Motions
47 | Amended Transcript of Proceedings, 07/29/20 | 7 1664—-1683

Plaintiff’s Motion to Compel Defendants’
Production of Unredacted MultiPlan, Inc.
Agreement
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Tab Document Date | Vol. Pages

468 | Appendix B to Order Granting in Part and 10/07/22 | 129 | 31,954-32,143
Denying in Part Defendants’ Motion to Seal 130 | 32,144-32,207
Certain Confidential Trial Exhibits (Volume
1) (Filed Under Seal)

469 | Appendix B to Order Granting in Part and 10/07/22 | 130 | 32,208-32,393
Denying in Part Defendants’ Motion to Seal 131 | 32,394-32,476
Certain Confidential Trial Exhibits (Volume
2) (Filed Under Seal)

470 | Appendix B to Order Granting in Part and 10/07/22 | 131 | 32,477-32,643
Denying in Part Defendants’ Motion to Seal 132 | 32,644-32,751
Certain Confidential Trial Exhibits (Volume
3) (Filed Under Seal)

471 | Appendix B to Order Granting in Part and 10/07/22 | 132 | 32,752-32,893
Denying in Part Defendants’ Motion to Seal 133 | 32,894-33,016
Certain Confidential Trial Exhibits (Volume
4) (Filed Under Seal)

472 | Appendix B to Order Granting in Part and 10/07/22 | 133 | 33,017-33,143
Denying in Part Defendants’ Motion to Seal 134 | 33,144-33,301
Certain Confidential Trial Exhibits (Volume
5) (Filed Under Seal)

473 | Appendix B to Order Granting in Part and 10/07/22 | 134 | 33,302-33,393
Denying in Part Defendants’ Motion to Seal 135 | 33,394-33,529
Certain Confidential Trial Exhibits (Volume
6) (Filed Under Seal)

474 | Appendix B to Order Granting in Part and 10/07/22 | 135 | 33,5630-33,643
Denying in Part Defendants’ Motion to Seal 136 | 33,644-33,840
Certain Confidential Trial Exhibits (Volume
7) (Filed Under Seal)

475 | Appendix B to Order Granting in Part and 10/07/22 | 136 | 33,841-33,893
Denying in Part Defendants’ Motion to Seal 137 | 33,894-34,109
Certain Confidential Trial Exhibits (Volume
8) (Filed Under Seal)

476 | Appendix B to Order Granting in Part and 10/07/22 | 137 | 34,110-34,143
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Tab Document Date | Vol. Pages
Denying in Part Defendants’ Motion to Seal 138 | 34,144-34,377
Certain Confidential Trial Exhibits (Volume
9) (Filed Under Seal)

477 | Appendix B to Order Granting in Part and 10/07/22 | 138 | 34,378-34,393
Denying in Part Defendants’ Motion to Seal 139 | 34,394-34,643
Certain Confidential Trial Exhibits (Volume 140 | 34,644—34,668
10) (Filed Under Seal)

478 | Appendix B to Order Granting in Part and 10/07/22 | 140 | 34,669-34,893
Denying in Part Defendants’ Motion to Seal 141 | 34,894-34,907
Certain Confidential Trial Exhibits (Volume
11) (Filed Under Seal)

479 | Appendix B to Order Granting in Part and 10/07/22 | 141 | 34,908-35,143
Denying in Part Defendants’ Motion to Seal 142 | 35,144-35,162
Certain Confidential Trial Exhibits (Volume
12) (Filed Under Seal)

480 | Appendix B to Order Granting in Part and 10/07/22 | 142 | 35,163—-35,242
Denying in Part Defendants’ Motion to Seal
Certain Confidential Trial Exhibits (Volume
13) (Filed Under Seal)

321 | Appendix in Support of Opposition to 04/13/22 | 68 | 16,865—17,000
Defendants’ Motion to Retax Costs 69 | 17,001-17,035

280 | Appendix in Support of Plaintiffs’ Opposition | 01/20/22 | 52 | 12,791-12,968
to Defendants’ Motion to Apply Statutory
Cap on Punitive Damages and Plaintiffs’

Cross Motion for Entry of Judgment

306 | Appendix of Exhibits in Support of Health 03/30/22 | 62 | 15,398-15,500
Care Providers’ Motion for Attorneys’ Fees 63 | 15,501-15,619
Volume 1

307 | Appendix of Exhibits in Support of Health 03/30/22 | 63 | 15,620-15,750
Care Providers’ Motion for Attorneys’ Fees 64 | 15,751-15,821
Volume 2

308 | Appendix of Exhibits in Support of Health 03/30/22 | 64 | 15,822—-16,000
Care Providers’ Motion for Attorneys’ Fees 65 | 16,001-16,053
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Tab Document Date | Vol. Pages
Volume 3

309 | Appendix of Exhibits in Support of Health 03/30/22 | 65 | 16,054-16,232
Care Providers’ Motion for Attorneys’ Fees
Volume 4

310 | Appendix of Exhibits in Support of Health 03/30/22 | 65 | 16,233—-16,250
Care Providers’ Motion for Attorneys’ Fees 66 | 16,251-16,361
Volume 5

295 | Appendix of Exhibits in Support of Health 03/14/22 | 53 | 13,209-13,250
Care Providers’ Verified Memorandum of 54 | 13.251-13,464
Cost Volume 1

296 | Appendix of Exhibits in Support of Health 03/14/22 | 54 | 13,465-13,500
Care Providers’ Verified Memorandum of 55 | 13,5601-13,719
Cost Volume 2

297 | Appendix of Exhibits in Support of Health 03/14/22 | 55 | 13,720-13,750
Care Providers’ Verified Memorandum of 56 | 13,751-13,976
Cost Volume 3

298 | Appendix of Exhibits in Support of Health 03/14/22| 56 | 13,977-14,000
Care Providers’ Verified Memorandum of 57 | 14,001-14,186
Cost Volume 4

299 | Appendix of Exhibits in Support of Health 03/14/22 | 57 | 14,187-14,250
Care Providers’ Verified Memorandum of 58 | 14,251-14,421
Cost Volume 5

300 | Appendix of Exhibits in Support of Health 03/14/22 | 58 | 14,422—-14,500
Care Providers’ Verified Memorandum of 59 | 14,5601-14,673
Cost Volume 6

301 | Appendix of Exhibits in Support of Health 03/14/22 | 59 | 14,674-14,750
Care Providers’ Verified Memorandum of 60 | 14,751-14,920
Cost Volume 7

302 | Appendix of Exhibits in Support of Health 03/14/22 | 60 | 14,921-15,000
Care Providers’ Verified Memorandum of 61 | 15,001-15,174
Cost Volume 8

303 | Appendix of Exhibits in Support of Health 03/14/22 | 61 | 15,175-15,250
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Tab

Document

Date

Vol.

Pages

Care Providers’ Verified Memorandum of
Cost Volume 9

62

15,251-15,373

486

Appendix of Exhibits in Support of Motion to
Compel Defendants’ List of Witnesses,
Production of Documents and Answers to
Interrogatories on Order Shortening Time

(Filed Under Seal)

09/28/20

143

35,44'7-35,634

423

Appendix of Exhibits in Support of
Plaintiffs’ Motion for Leave to File
Supplemental Record in Opposition to
Arguments Raised for the First Time in
Defendants’ Reply in Support of Motion for
Partial Summary Judgment (Filed Under
Seal)

10/17/21

108
109

26,674-26,893
26,894-26,930

379

Appendix of Exhibits in Support of
Plaintiffs’ Motion in Limine to Exclude

Evidence Subject to the Court’s Discovery
Orders (Filed Under Seal)

09/21/21

85

20,917-21,076

381

Appendix of Exhibits in Support of
Plaintiffs’ Motion in Limine to Exclude
Evidence, Testimony and/or Argument
Relating to (1) Increase in Insurance
Premiums (2) Increase in Costs and (3)
Decrease in Employee Wages/Benefits
Arising from Payment of Billed Charges
(Filed Under Seal)

09/21/21

85
86

21,090-21,143
21,144-21,259

26

Appendix of Exhibits in Support of Plaintiffs’
Opposition to Defendants’ Motion to Dismiss

03/26/20

784-908

491

Appendix of Exhibits in Support of Plaintiffs’
Renewed Motion for Order to Show Cause
Why Defendants Should Not Be Held in

Contempt and for Sanctions

03/08/21

145
146

35,813-36,062
36,063—36,085

365

Appendix of Exhibits in Support of
Plaintiffs’ Renewed Motion for Order to

04/01/21

78

19,177-19,388
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Tab Document Date | Vol. Pages
Show Cause Why Defendants Should Not Be
Held in Contempt and for Sanctions (Filed
Under Seal)

272 | Appendix of Exhibits to Defendants’ Motion | 12/30/21 | 50 | 12,364-12,500
to Apply the Statutory Cap on Punitive 51 | 12,5601-12,706
Damage

436 | Appendix of Exhibits to Defendants’ 12/14/21 | 111 | 27,506-27,643
Omnibus Offer of Proof for Second Phase of 112 | 27,644-27,767
Trial — Volume 1 (Filed Under Seal)

437 | Appendix of Exhibits to Defendants’ 12/14/21 | 112 | 27,768-27,893
Omnibus Offer of Proof for Second Phase of 113 | 27,894-27,981
Trial — Volume 2 (Filed Under Seal)

438 | Appendix of Exhibits to Defendants’ 12/14/21 | 113 | 27,982-28,143
Omnibus Offer of Proof for Second Phase of 114 | 28,144-28,188
Trial — Volume 3 (Filed Under Seal)

429 | Appendix of Selected Exhibits to Trial Briefs | 11/16/21 | 109 | 27,056-27,092
(Filed Under Seal)

405 | Appendix to Defendants’ Exhibits to Motions | 09/22/21 | 97 | 23,898-24,080
in Limine: 1, 9, 15, 18, 19, 22, 24, 26, 29, 30,

33, 37 (Volume 1) (Filed Under Seal)

406 | Appendix to Defendants’ Exhibits to Motions | 09/22/21 | 97 | 24,081-24,143
in Limine: 1, 9, 15, 18, 19, 22, 24, 26, 29, 30, 98 | 24,144-24,310
33, 37 (Volume 2) (Filed Under Seal)

407 | Appendix to Defendants’ Exhibits to Motions | 09/22/21 | 98 | 24,311-24,393
in Limine: 1, 9, 15, 18, 19, 22, 24, 26, 29, 30, 99 | 24,394-24,643
33, 37 (Volume 3) (Filed Under Seal) 100 | 24,644-24,673

408 | Appendix to Defendants’ Exhibits to Motions | 09/22/21 | 100 | 24,674—24,893
in Limine: 1, 9, 15, 18, 19, 22, 24, 26, 29, 30, 101 | 24,894-25,143
33, 37 (Volume 4) (Filed Under Seal) 102 | 25,144-25,204

391 | Appendix to Defendants’ Motion for Partial | 09/21/21 | 89 | 22,036-22,143
Summary Judgment Volume 1 of 8 (Filed 90 | 22,144-22,176

Under Seal)
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Tab Document Date | Vol. Pages

392 | Appendix to Defendants’ Motion for Partial | 09/21/21 | 90 | 22,177-22,309
Summary Judgment Volume 2 of 8 (Filed
Under Seal)

393 | Appendix to Defendants’ Motion for Partial | 09/22/21 | 90 | 22,310-22,393
Summary Judgment Volume 3 of 8 (Filed 91 | 22,394-22,442
Under Seal)

394 | Appendix to Defendants’ Motion for Partial | 09/22/21 | 91 | 22,443-22,575
Summary Judgment Volume 4 of 8 (Filed
Under Seal)

395 | Appendix to Defendants’ Motion for Partial | 09/22/21 | 91 | 22,576-22,609
Summary Judgment Volume 5 of 8 (Filed
Under Seal)

396 | Appendix to Defendants’ Motion for Partial | 09/22/21 | 91 | 22,610-22,643
Summary Judgment Volume 6 of 8 (Filed 92 | 22,644-22,893
Under Seal) 93 | 22,894-23,037

397 | Appendix to Defendants’ Motion for Partial | 09/22/21 | 93 | 23,038-23,143
Summary Judgment Volume 7a of 8 (Filed 94 | 23,144-23,174
Under Seal)

398 | Appendix to Defendants’ Motion for Partial | 09/22/21 | 94 | 23,175-23,260
Summary Judgment Volume 7b of 8 (Filed
Under Seal)

399 | Appendix to Defendants’ Motion for Partial | 09/22/21 | 94 | 23,261-23,393
Summary Judgment Volume 8a of 8 (Filed 95 | 23,394-23,535
Under Seal)

400 | Appendix to Defendants’ Motion for Partial | 09/22/21 | 95 | 23,5636-23,643
Summary Judgment Volume 8b of 8 (Filed 96 | 23,634-23,801
Under Seal)

385 | Appendix to Defendants’ Motion in Limine 09/21/21 | 86 | 21,369-21,393
No. 13 (Volume 1 of 6) (Filed Under Seal) 87 | 21,394-21,484

386 | Appendix to Defendants’ Motion in Limine 09/21/21 | 87 | 21,485-21,614
No. 13 (Volume 2 of 6) (Filed Under Seal)

387 | Appendix to Defendants’ Motion in Limine 09/21/21 | 87 | 21,615-21,643
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Tab Document Date | Vol. Pages
No. 13 (Volume 3 of 6) (Filed Under Seal) 88 | 21,644-21,744

388 | Appendix to Defendants’ Motion in Limine 09/21/21 | 88 | 21,745-21,874
No. 13 (Volume 4 of 6) (Filed Under Seal)

389 | Appendix to Defendants’ Motion in Limine 09/21/21 | 88 | 21,875-21,893
No. 13 (Volume 5 of 6) (Filed Under Seal) 89 | 21,894-22,004

390 | Appendix to Defendants’ Motion in Limine 09/21/21 | 89 | 22,005-22,035
No. 13 (Volume 6 of 6) (Filed Under Seal)

409 | Appendix to Defendants’ Motion in Limine 09/22/21 | 102 | 25,205-25,226
No. 14 — Volume 1 of 6 (Filed Under Seal)

410 | Appendix to Defendants’ Motion in Limine 09/22/21 | 102 | 25,227-25,364
No. 14 — Volume 2 of 6 (Filed Under Seal)

411 | Appendix to Defendants’ Motion in Limine 09/22/21 | 102 | 25,365—25,393
No. 14 — Volume 3 of 6 (Filed Under Seal) 103 | 25,394-25,494

412 | Appendix to Defendants’ Motion in Limine 09/22/21 | 103 | 25,495-25,624
No. 14 — Volume 4 of 6 (Filed Under Seal)

413 | Appendix to Defendants’ Motion in Limine 09/22/21 | 103 | 25,625-25,643
No. 14 — Volume 5 of 6 (Filed Under Seal) 104 | 25,644-25,754

414 | Appendix to Defendants’ Motion in Limine 09/22/21 | 104 | 25,755—25,785
No. 14 — Volume 6 of 6 (Filed Under Seal)

373 | Appendix to Defendants’ Motion to Compel 06/24/21 | 82 | 20,291-20,393
Plaintiffs’ Production of Documents About 83 | 20,394-20,643
Which Plaintiffs’ Witnesses Testified on 84 | 20,644-20,698
Order Shortening Time (Filed Under Seal)

70 | Appendix to Defendants’ Motion to Compel 01/08/21 | 12 2875-3000
Plaintiffs’ Responses to Defendants’ First 13 3001-3250
and Second Requests for Production on Order 14 3251-3397
Shortening Time

368 | Appendix to Defendants’ Motion to 05/21/21 | 79 | 19,582-19,643
Supplement the Record Supporting 80 | 19,644-19,893
Objections to Reports and Recommendations 81 | 19,894-20,065

#2 & #3 on Order Shortening Time (Filed
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Tab Document Date | Vol. Pages
Under Seal)

418 | Appendix to Defendants’ Opposition to 09/29/21 | 105 | 25,902-26,143
Plaintiffs’ Motion in Limine No. 3: To 106 | 26,144-26,216
Exclude Evidence Subject to the Court’s
Discovery Orders - Volume 1 (Filed Under
Seal)

419 | Appendix to Defendants’ Opposition to 09/29/21 | 106 | 26,217-26,393
Plaintiffs’ Motion in Limine No. 3: To 107 | 26,394-26,497
Exclude Evidence Subject to the Court’s
Discovery Orders - Volume 2 (Filed Under
Seal)

489 | Appendix to Defendants’ Opposition to 09/29/21 | 144 | 35,703-35,713
Plaintiffs’ Motion in Limine No. 3: to
Exclude Evidence Subject to the Court’s
Discovery Orders (Exhibit 43) (Filed Under
Seal)

75 | Appendix to Defendants’ Reply in Support of | 01/19/21 | 14 3466—3500
Motion to Compel Plaintiffs’ Responses to 15 3501-3658
Defendants’ First and Second Requests for
Production on Order Shortening Time

316 | Case Appeal Statement 04/06/22 | 67 | 16,695-16,750

68 | 16,751-16,825

356 | Case Appeal Statement 10/12/22 | 74 | 18,468-18,500

75 | 18,501-18,598
16 | Civil Order to Statistically Close Case 12/10/19 | 2 309
1 Complaint (Business Court) 04/15/19| 1 1-17

284 | Defendant’ Reply in Support of Their Motion | 02/10/22 | 53 | 13,005-13,028
to Apply the Statutory Cap on Punitive
Damages

435 | Defendant’s Omnibus Offer of Proof for 12/14/21 | 111 | 27,496-27,505

Second Phase of Trial (Filed Under Seal)
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Tab

Document

Date

Vol.

Pages

311

Defendants Rule 62(b) Motion for Stay
Pending Resolution of Post-Trial Motions on
Order Shortening Time

04/05/22

66

16,362-16,381

42

Defendants’ Answer to Plaintiffs’ First
Amended Complaint

07/08/20

1541-1590

150

Defendants’ Answer to Plaintiffs’ Second
Amended Complaint

10/08/21

22

5280-5287

198

Defendants’ Deposition Designations and
Objections to Plaintiffs’ Deposition Counter-
Designations

11/03/21

32

7778-17829

99

Defendants’ Errata to Their Objection to the
Special Master’s Report and
Recommendation No. 3 Regarding
Defendants’ Motion to Compel Responses to
Defendants’ Second Set of Requests for
Production

05/03/21

17

41244127

288

Defendants’ Index of Trial Exhibit
Redactions in Dispute

02/16/22

53

13,063-13,073

462

Defendants’ Index of Trial Exhibit
Redactions in Dispute (Filed Under Seal)

02/10/22

128

31,662-31,672

235

Defendants’ Motion for Judgment as a
Matter of Law

11/17/21

41
42

10,250
10,251-10,307

375

Defendants’ Motion for Leave to File
Defendants’ Objection to the Special
Master’s Report and Recommendation No. 9
Regarding Defendants’ Renewed Motion to
Compel Further Testimony from Deponents
Instructed not to Answer Under Seal (Filed
Under Seal)

07/15/21

84

20,743-20,750

214

Defendants’ Motion for Leave to File
Defendants’ Preliminary Motion to Seal
Attorneys’ Eyes Only Documents Used at

11/12/21

37

9153-9161

57




Tab

Document

Date

Vol.

Pages

Trial Under Seal

130

Defendants’ Motion for Partial Summary
Judgment

09/21/21

20

4770-4804

312

Defendants’ Motion for Remittitur and to
Alter or Amend the Judgment

04/06/22

66

16,382-16,399

131

Defendants’ Motion in Limine No. 1: Motion
to Authorize Defendants to Offer Evidence
Relating to Plaintiffs’ Agreements with other
Market Players and Related Negotiations

09/21/21

20

4805—4829

134

Defendants’ Motion in Limine No. 10 to
Exclude Reference of Defendants’ Corporate
Structure (Alternative Moton to be
Considered Only if court Denies Defendants’
Counterpart Motion in Limine No. 9)

09/21/21

20

4869—4885

401

Defendants’ Motion in Limine No. 11 Paired
with Motion in Limine No. 12 to Authorize
Defendants to Discuss Plaintiffs’ Conduct
and deliberations in Negotiating
Reimbursement (Filed Under Seal)

09/22/21

96

23,802-23,823

403

Defendants’ Motion in Limine No. 12 Paired
with Motion in Limine No. 11 to Preclude
Plaintiffs from Discussing Defendants’
Approach to Reimbursement (Filed Under
Seal)

09/22/21

96

23,860-23,879

135

Defendants’ Motion in Limine No. 13: Motion
to Authorize Defendants to Offer Evidence
Relating to Plaintiffs’ Collection Practices for
Healthcare Claims

09/21/21

20

4886—4918

136

Defendants’ Motion in Limine No. 14: Motion
Offered in the Alternative to MIL No. 13 to
Preclude Plaintiffs from Contesting
Defendants’ Defenses Relating to Claims
that were Subject to Settlement Agreement

09/21/21

20

4919-4940
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Tab

Document

Date

Vol.

Pages

Between CollectRX and Data 1Sight; and
Defendants’ Adoption of Specific Negotiation
Thresholds for Reimbursement Claims
Appealed or Contested by Plaintiffs

132

Defendants’ Motion in Limine No. 2: Motion
Offered 1n the Alternative to MIL No. 1, to
Preclude Plaintiffs from Offering Evidence
Relating to Defendants’ Agreements with

Other Market Players and Related
Negotiations

09/21/21

20

4830—4852

137

Defendants’ Motion in Limine No. 24 to
Preclude Plaintiffs from Referring to
Themselves as Healthcare Professionals

09/21/21

20

4941-4972

383

Defendants’ Motion in Limine No. 5
Regarding Arguments or Evidence that
Amounts TeamHealth Plaintiffs billed for
Serves are Reasonable [an Alternative to
Motion in Limine No. 6] (Filed Under Seal)

09/21/21

86

21,314-21,343

384

Defendants’ Motion in Limine No. 6
Regarding Argument or Evidence That
Amounts Teamhealth Plaintiffs Billed for
Services are Reasonable (Filed Under Seal)

09/21/21

86

21,344-21,368

138

Defendants’ Motion in Limine No. 7 to
Authorize Defendants to Offer Evidence of
the Costs of the Services that Plaintiffs
Provided

09/22/21

20
21

4973-5000
5001-5030

139

Defendants’ Motion in Limine No. 8, Offered
1in the Alternative to MIL No. 7, to Preclude
Plaintiffs from Offering Evidence as to the
Qualitative Value, Relative Value, Societal

Value, or Difficulty of the Services they
Provided

09/22/21

21

5031-5054

140

Defendants’ Motion in Limine No. 9 to
Authorize Defendants to Offer Evidence of

09/22/21

21

5055-5080
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Tab

Document

Date

Vol.

Pages

Plaintiffs Organizational, Management, and
Ownership Structure, Including Flow of
Funds Between Related Entities, Operating
Companies, Parent Companies, and
Subsidiaries

271

Defendants’ Motion to Apply the Statutory
Cap on Punitive Damages

12/30/21

50

12,342—-12,363

71

Defendants’ Motion to Compel Plaintiffs’
Responses to Defendants’ First and Second
Requests for Production on Order Shortening
Time

01/11/21

14

3398-3419

52

Defendants’ Motion to Compel Production of
Clinical Documents for the At-Issue Claims
and Defenses and to Compel Plaintiffs to

Supplement Their NRCP 16.1 Initial
Disclosures on an Order Shortening Time

09/21/20

© o

1998-2000
2001-2183

23

Defendants’ Motion to Dismiss

03/12/20

553—-698

32

Defendants’ Motion to Dismiss Plaintiffs’
First Amended Complaint

05/26/20

1027-1172

348

Defendants’ Motion to Redact Portions of
Trial Transcript

10/06/22

72

17,979-17,989

304

Defendants’ Motion to Retax Costs

03/21/22

62

15,374-15,388

277

Defendants’ Motion to Seal Courtroom
During January 12, 2022 Hearing on
Defendants’ Motion to Seal Certain

Confidential Trial Exhibits on Order
Shortening Time

01/11/22

52

12,757-12,768

487

Defendants’ Motion to Supplement Record
Supporting Objections to Reports and
Recommendations #2 & #3 on Order
Shortening Time (Filed Under Seal)

05/24/21

143
144

35,635—35,643
35,644—-35,648

169

Defendants’ Objection to Media Requests

10/28/21

29

7004-7018
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Tab

Document

Date

Vol.

Pages

339

Defendants’ Objection to Plaintiffs’ Proposed
Order Approving Plaintiffs’ Motion for
Attorneys’ Fees

07/26/22

71

17,700-17,706

273

Defendants’ Objection to Plaintiffs’ Proposed
Order Denying Defendants’ Motion for
Judgment as a Matter of Law

01/04/22

51

12,707-12,717

94

Defendants’ Objection to the Special Master’s
Report and Recommendation No. 2
Regarding Plaintiffs’ Objection to Notice of
Intent to Issue Subpoena Duces Tecum to
TeamHealth Holdings, Inc. and Collect Rx,
Inc. Without Deposition and Motion for
Protective Order

04/12/21

17

4059—-4079

98

Defendants’ Objection to the Special Master’s
Report and Recommendation No. 3
Regarding Defendants’ Motion to Compel
Responses to Defendants’ Second Set of
Request for Production on Order Shortening
Time

04/28/21

17

4109-4123

370

Defendants’ Objection to the Special
Master’s Report and Recommendation No. 5
Regarding Defendants’ Motion for Protective
Order Regarding Confidentiality
Designations (Filed April 15, 2021) (Filed
Under Seal)

06/01/21

82

20,152-20,211

61

Defendants’ Objections to Plaintiffs to
Plaintiffs’ Order Granting Plaintiffs’ Motion
to Compel Defendants’ List of Witnesses,
Production of Documents and Answers to
Interrogatories on Order Shortening Time

10/26/20

11

2577326770

151

Defendants’ Objections to Plaintiffs’ NRCP
16.1(a)(3) Pretrial Disclosures

10/08/21

22

5288-5294

64

Defendants’ Objections to Plaintiffs’ Order
Denying Defendants’ Motion to Compel

11/02/20

11

26962744

61




Tab

Document

Date

Vol.

Pages

Production of Clinical Documents for the At-
Issue Claims and Defenses and to Compel
Plaintiffs’ to Supplement Their NRCP 16.1
Initial Disclosures on an Order Shortening
Time

60

Defendants’ Objections to Plaintiffs’ Order
Granting Plaintiffs’ Motion to Compel
Defendants’ List of Witnesses, Production of
Documents and Answers to Interrogatories
on Order Shortening Time

10/23/20

10
11

2482-2500
2501-2572

199

Defendants’ Objections to Plaintiffs’
Proposed Order Granting in Part and
Denying in Part Plaintiffs’ Motion in Limine
to Exclude Evidence Subject to the Court’s
Discovery Orders

11/03/21

32

78307852

100

Defendants’ Objections to Plaintiffs’
Proposed Order Granting Plaintiffs’ Renewed
Motion for Order to Show Cause Why
Defendants Should Not Be Held in Contempt
and for Sanctions

05/05/21

17

4128-4154

108

Defendants’ Objections to Special Master
Report and Recommendation No. 7
Regarding Defendants’ Motion to Compel
Responses to Defendants’ Amended Third
Set of Requests for Production of Documents

06/17/21

17

422'7-4239

431

Defendants’ Omnibus Offer of Proof (Filed
Under Seal)

11/22/21

109
110

27,100-27,143
27,144-27,287

14

Defendants’ Opposition to Fremont
Emergency Services (MANDAVIA), Ltd.’s
Motion to Remand

06/21/19

139-250
251-275

18

Defendants’ Opposition to Plaintiffs’
Amended Motion to Remand

01/29/20

349-485

283

Defendants’ Opposition to Plaintiffs’ Cross-

02/10/22

52

12,997-13,000
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Tab

Document

Date

Vol.

Pages

Motion for Entry of Judgment

53

13,001-13,004

322

Defendants’ Opposition to Plaintiffs’ Motion
for Attorneys’ Fees

04/20/22

69

17,036-17,101

155

Defendants’ Opposition to Plaintiffs’ Motion
for Leave to File Supplemental Record in
Opposition to Arguments Raised for the First
Time in Defendants’ Reply in Support of
Motion for Partial Summary Judgment

10/18/21

22

5323-5333

141

Defendants’ Opposition to Plaintiffs’ Motion
in Limine No. 1: to Exclude Evidence,
Testimony and/or Argument Relating to (1)
Increase in Insurance Premiums (2) Increase
in Costs and (3) Decrease in Employee
Wages/Benefits Arising from Payment of
Billed Charges

09/29/21

21

5081-5103

417

Defendants’ Opposition to Plaintiffs’ Motion
in Limine No. 3: To Exclude Evidence
Subject to the Court’s Discovery Orders
(Filed Under Seal)

09/29/21

104
105

25,869-25,893
25,894-25,901

50

Defendants’ Opposition to Plaintiffs’ Motion
to Compel Defendants’ Production of Claims
File for At-Issue Claims, Or, in The
Alternative, Motion in Limine on Order
Shortening Time

09/04/20

1846-1932

56

Defendants’ Opposition to Plaintiffs’ Motion
to Compel Defendants’ List of Witnesses,
Production of Documents, and Answers to
Interrogatories on Order Shortening Time

10/06/20

10

2293-2336

251

Defendants’ Opposition to Plaintiffs’ Motion
to Modify Joint Pretrial Memorandum Re:
Punitive Damages on Order Shortening Time

11/22/21

47

11,609-11,631

89

Defendants’ Opposition to Plaintiffs’
Renewed Motion for Order to Show Cause

03/22/21

16

3916-3966

63




Tab Document Date | Vol. Pages
Why Defendants Should Not be Held in
Contempt and for Sanctions
220 | Defendants’ Proposed Jury Instructions 11/15/21| 38 9427-9470
(Contested)
259 | Defendants’ Proposed Second Phase Jury 12/05/21 | 49 | 12,049-12,063
Instructions
263 | Defendants’ Proposed Second Phase Jury 12/07/21| 49 | 12,136-12,142
Instructions-Supplement
313 | Defendants’ Renewed Motion for Judgment 04/06/22 | 66 | 16,400-16,448
as a Matter of Law
421 | Defendants’ Reply in Support of Motion for 10/11/21 | 107 | 26,606—-26,643
Partial Summary Judgment (Filed Under 108 | 26,644—-26,663
Seal)
74 | Defendants’ Reply in Support of Motion to 01/19/21 | 14 3449-3465
Compel Plaintiffs’ Responses to Defendants’
First and Second Requests for Production on
Order Shortening Time
28 | Defendants’ Reply in Support of Motion to 05/07/20 | 4 919-948
Dismiss
36 | Defendants’ Reply in Support of Motion to 06/03/20 | 6 1310-1339
Dismiss Plaintiffs’ First Amended Complaint
325 | Defendants’ Reply in Support of Motion to 05/04/22 | 69 | 17,122-17,150
Retax Costs
457 | Defendants’ Reply in Support of Motion to 01/05/22 | 126 | 31,259-31,308
Seal Certain Confidential Trial Exhibits
(Filed Under Seal)
37 | Defendants’ Reply in Support of Their 06/03/20 | 6 1340-1349
Supplemental Brief in Support of Their
Motions to Dismiss Plaintiff’s First Amended
Complaint
334 | Defendants’ Response to Improper 06/28/22 | 71 | 17,5679-17,593

Supplement Entitled “Notice of
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Tab Document Date | Vol. Pages
Supplemental Attorney Fees Incurred After
Submission of Health Care Providers’ Motion
for Attorneys Fees”
286 | Defendants’ Response to Plaintiffs’ Motion to | 02/15/22 | 53 | 13,047-13,053
Unlock Certain Admitted Trial Exhibits on
Order Shortening Time
225 | Defendants’ Response to TeamHealth 11/16/21| 40 9799-9806
Plaintiffs’ Trial Brief Regarding Defendants’
Prompt Pay Act Jury Instruction Re: Failure
to Exhaust Administrative Remedies
12 | Defendants’ Statement of Removal 05/30/19| 1 123-126
33 | Defendants’ Supplemental Brief in Support 05/26/20 | 5 1173-1187
of Their Motion to Dismiss Plaintiffs’ First
Amended Complaint Addressing Plaintiffs’
Eighth Claim for Relief
247 | Defendants’ Supplemental Proposed Jury 11/21/21| 46 | 11,262-11,266
Instruction
240 | Defendants’ Supplemental Proposed Jury 11/19/21| 44 | 10,947-10,952
Instructions (Contested)
48 | Errata 08/04/20 | 7 1684
241 | Errata 11/19/21 | 44 10,953
402 | Errata to Defendants’ Motion in Limine No. | 09/22/21 | 96 | 23,824-23,859
11 (Filed Under Seal)
404 | Errata to Defendants’ Motion in Limine No. | 09/22/21 | 96 | 23,880-23,893
12 (Filed Under Seal) 97 | 23,894-23,897
54 | Errata to Plaintiffs’ Motion to Compel 09/28/20| 9 2196-2223
Defendants’ List of Witnesses Production of
Documents and Answers to Interrogatories
85 | Errata to Plaintiffs’ Renewed Motion for 03/12/21| 16 3884—-3886

Order to Show Cause Why Defendants
Should Not Be Held in Contempt and for
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Tab Document Date | Vol. Pages
Sanctions
238 | Errata to Source on Defense Contested Jury |11/18/21| 43 | 10,618-10,623
Instructions
430 | Excerpts of Recorder’s Transcript of Jury 11/16/21 | 109 | 27,093-27,099
Trial — Day 13 (Filed Under Seal)
427 | Excerpts of Recorder’s Transcript of Jury 11/09/21 | 109 | 26,998-27003
Trial — Day 9 (Filed Under Seal)
481 | Exhibits P473_NEW, 4002, 4003, 4005, 10/07/22 | 142 | 35,243-35,247
4006, 4166, 4168, 4455, 4457, 4774, and
5322 to “Appendix B to Order Granting in
Part and Denying in Part Defendants’
Motion to Seal Certain Confidential Trial
Exhibits” (Tabs 98, 106, 107, 108, 109, 111,
112, 113, 114, 118, and 119) (Filed Under
Seal)
30 | First Amended Complaint 05/15/20 | 4 973-1000
5 1001-1021
13 | Freemont Emergency Services 05/31/19| 1 127-138
(MANDAVIA), Ltd’s Response to Statement
of Removal
226 | General Defense Verdict 11/16/21 | 40 9807-9809
305 | Health Care Providers’ Motion for Attorneys’ | 03/30/22 | 62 | 15,389-15,397
Fees
326 | Health Care Providers’ Reply in Support of 05/04/22 | 69 | 17,151-17,164
Motion for Attorneys’ Fees
294 | Health Care Providers’ Verified 03/14/22 | 53 | 13,198-13,208
Memorandum of Cost
44 | Joint Case Conference Report 07/17/20 | 7 1606-1627
164 | Joint Pretrial Memorandum Pursuant to 10/27/21 | 26 6486—6500
EDRC 2.67 27 6501-6567
465 | Joint Status Report and Table Identifying 03/04/22 | 128 | 31,888-31,893
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Tab Document Date | Vol. Pages
the Redactions to Trial Exhibits That 129 | 31,894-31,922
Remain in Dispute (Filed Under Seal)

221 | Jointly Submitted Jury Instructions 11/15/21 | 38 9471-9495

255 | Jury Instructions 11/29/21 | 48 | 11,957-11,999

264 | Jury Instructions Phase Two 12/07/21| 49 | 12,143-12,149

347 | Limited Objection to “Order Unsealing Trial | 10/06/22 | 72 | 17,973-17,978
Transcripts and Restoring Public Access to
Docket”

156 | Media Request and Order Allowing Camera | 10/18/21 | 22 5334-5338
Access to Court Proceedings (Legal
Newsline)

167 | Media Request and Order Allowing Camera | 10/28/21| 28 6992-6997
Access to Court Proceedings (Dolcefino 28
Communications, LLC)

168 | Media Request and Order Allowing Camera | 10/28/21 | 28 6998-7000
Access to Court Proceedings (Dolcefino 29 7001-7003
Communications, LLC)

314 | Motion for New Trial 04/06/22 | 66 | 16,449-16,500

67 | 16,501-16,677

119 | Motion for Order to Show Cause Why 08/10/21| 18 4465-4486
Plaintiffs Should Not Be Held in Contempt
and Sanctioned for Violating Protective
Order

79 | Motion for Reconsideration of Order Denying | 02/18/21 | 15 3714-3750
Defendants’ Motion to Compel Plaintiffs 16 3751-3756
Responses to Defendants’ First and Second
Requests for Production

488 | Motion in Limine No. 3 to Allow References | 09/21/21 | 144 | 35,649-35,702

to Plaintiffs; Decision Making Processes
Regarding Setting Billed Charges (Filed
Under Seal)
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Tab Document Date | Vol. Pages
382 | Motion in Limine No. 3 to Allow References | 09/21/21 | 86 | 21,260-21,313
to Plaintiffs’ Decision Making Process
Regarding Settling Billing Charges (Filed
Under Seal)
133 | Motion in Limine No. 4 to Preclude 09/21/21 | 20 4853-4868
References to Defendants’ Decision Making
Process and Reasonableness of billed
Charges if Motion in Limine No. 3 is Denied
11 | Motion to Remand 05/24/19| 1 101-122
432 | Motion to Seal Certain Confidential Trial 12/05/21 | 110 | 27,288-27,382
Exhibits (Filed Under Seal)
434 | Motion to Seal Certain Confidential Trial 12/13/21 | 111 | 27,401-27,495
Exhibits (Filed Under Seal)
267 | Motion to Seal Defendants’ Motion to Seal 12/15/21| 50 | 12,294-12,302
Certain Confidential Trial Exhibits
275 | Motion to Seal Defendants’ Reply in Support | 01/10/22 | 51 | 12,739-12,747
of Motion to Seal Certain Confidential Trial
Exhibits
276 | Motion to Seal Defendants’ Second 01/10/22 | 51 | 12,748-12,750
Supplemental Appendix of Exhibits to 52 | 12,751-12,756
Motion to Seal Certain Confidential Trial
Exhibits
268 | Motion to Seal Defendants’ Supplement to 12/15/21| 50 | 12,303-12,311
Motion to Seal Certain Confidential Trial
Exhibits
315 | Notice of Appeal 04/06/22 | 67 | 16,678-16,694
355 | Notice of Appeal 10/12/22 | 73 | 18,126-18,250
74 | 18,251-18,467
292 | Notice of Entry of Judgment 03/09/22 | 53 | 13,168-13,178
115 | Notice of Entry of Order Affirming and 08/09/21 | 18 4403-4413

Adopting Report and Recommendation No. 2
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Tab

Document

Date

Vol.

Pages

Regarding Plaintiffs’ Objection to Notice of
Intent to Issue Subpoena Duces Tecum to
TeamHealth Holdings, Inc. and Collect Rx,
Inc. Without Deposition and Motion for
Protective Order and Overruling Objection

116

Notice of Entry of Order Affirming and
Adopting Report and Recommendation No. 3
Regarding Defendants’ Motion to Compel
Responses to Defendants’ Second Set of
Requests for Production on Order Shortening
Time and Overruling Objection

08/09/21

18

44144424

127

Notice of Entry of Order Affirming and
Adopting Report and Recommendation No. 6
Regarding Defendants’ Motion to Compel
Further Testimony from Deponents
Instructed Not to Answer Questions and
Overruling Objection

09/16/21

19

4709-4726

128

Notice of Entry of Order Affirming and
Adopting Report and Recommendation No. 7
Regarding Defendants’ Motion to Compel
Responses to Defendants’ Amended Third
Set of Request for Production of Documents
and Overruling Objection

09/16/21

19

4727-4747

129

Notice of Entry of Order Affirming and
Adopting Report and Recommendation No. 9
Regarding Defendants’ Renewed Motion to
Compel Further Testimony from Deponents
Instructed No to Answer and Overruling
Objection

09/16/21

19
20

4748-4750
4751-4769

200

Notice of Entry of Order Affirming and
Adopting Report and Recommendation No.
11 Regarding Defendants’ Motion to Compel
Plaintiffs’ Production of Documents About
Which Plaintiffs’ Witnesses Testified

11/03/21

32

785317874
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Tab

Document

Date

Vol.

Pages

340

Notice of Entry of Order Approving Plaintiffs’
Motion for Attorney’s Fees

08/02/22

71

17,707-17,725

351

Notice of Entry of Order Approving
Supplemental Attorney’s Fee Award

10/12/22

73

18,005-18,015

357

Notice of Entry of Order Denying “Motion to
Redact Portions of Trial Transcript”

10/13/22

75

18,599-18,608

40

Notice of Entry of Order Denying
Defendants’ (1) Motion to Dismiss First
Amended Complaint; and (2) Supplemental
Brief in Support of Their Motion to Dismiss
Plaintiffs’ First Amended Complaint
Addressing Plaintiffs’ Eighth Claim for Relief

06/24/20

N o

14772-1500
1501-1516

274

Notice of Entry of Order Denying
Defendants’ Motion for Judgement as a
Matter of Law

01/06/22

51

12,718-12,738

352

Notice of Entry of Order Denying
Defendants’ Motion for New Trial

10/12/22

73

18,016-18,086

154

Notice of Entry of Order Denying
Defendants’ Motion for Order to Show Cause

Why Plaintiffs Should not be Held in
Contempt for Violating Protective Order

10/14/21

22

5309-5322

161

Notice of Entry of Order Denying
Defendants’ Motion for Partial Summary
Judgment

10/25/21

25

6116—6126

338

Notice of Entry of Order Denying
Defendants’ Motion for Remittitur and to
Alter or Amend the Judgment

07/19/22

71

17,689-17,699

171

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 1 Motion
to Authorize Defendants to Offer Evidence
Relating to Plaintiffs’ Agreements with

Other Market Players and Related
Negotiations

11/01/21

29

7040-7051
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Tab

Document

Date

Vol.

Pages

172

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 2: Motion
Offered in the Alternative to MIL No. 1, to
Preclude Plaintiffs from Offering Evidence
Relating to Defendants’ Agreements with
Other Market Players and Related

Negotiations

11/01/21

29

7052-7063

173

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 3 to Allow
Reference to Plaintiffs’ Decision Making
Processes Regarding Setting Billed Charges

11/01/21

29

7064-7075

174

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 4 to
Preclude References to Defendants’ Decision
Making Processes and Reasonableness of
Billed Charges if Motion in Limine No. 3 is
Denied

11/01/21

29

70767087

175

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 12, Paired
with Motion in Limine No. 11, to Preclude
Plaintiffs from Discussing Defendants’
Approach to Reimbursement

11/01/21

29

7088-7099

176

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 5
Regarding Argument or Evidence that
Amounts TeamHealth Plaintiffs Billed for
Services are Reasonable [An Alternative
Motion to Motion in Limine No. 6]

11/01/21

29

7100-7111

177

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 7 to
Authorize Defendants to Offer Evidence of
the Costs of the Services that Plaintiffs
Provided

11/01/21

29

7112-7123

178

Notice of Entry of Order Denying

11/01/21

29

7124-7135
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Tab

Document

Date

Vol.

Pages

Defendants’ Motion in Limine No. 8, Offered
1n the Alternative to MIL No. 7, to Preclude
Plaintiffs from Offering Evidence as to the
Qualitative Value, Relative Value, Societal

Value, or Difficulty of the Services they
Provided

179

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 10 to
Exclude Evidence of Defendants’ Corporate
Structure (Alternative Motion to be
Considered Only if Court Denies Defendants’
Counterpart Motion in Limine No. 9)

11/01/21

29

71367147

180

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 11, Paired
with Motion in Limine No. 12, to Authorize
Defendants to Discuss Plaintiffs’ Conduct
and Deliberations in Negotiating
Reimbursement

11/01/21

29

7148-7159

181

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 13 Motion
to Authorize Defendants to Offer Evidence
Relating to Plaintiffs’ Collection Practices for
Healthcare Claims

11/01/21

29

7160-7171

182

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 14: Motion
Offered in the Alternative MIL No. 13 to
Preclude Plaintiffs from Contesting
Defendants’ Defenses Relating to Claims
that were Subject to a Settlement Agreement
Between CollectRx and Data 1Sight; and
Defendants’ Adoption of Specific Negotiation
Thresholds for Reimbursement Claims
Appealed or Contested by Plaintiffs

11/01/21

29

7172-7183

183

Notice of Entry of Order Denying

11/01/21

29

71847195
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Tab

Document

Date

Vol.

Pages

Defendants’ Motion in Limine No. 15 to
Preclude Reference and Testimony
Regarding the TeamHealth Plaintiffs Policy
not to Balance Bill

184

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 18 to
Preclude Testimony of Plaintiffs’ Non-
Retained Expert Joseph Crane, M.D.

11/01/21

29

71967207

185

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 20 to
Exclude Defendants’ Lobbying Efforts

11/01/21

29

7208-7219

186

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 24 to
Preclude Plaintiffs from Referring to
Themselves as Healthcare Professionals

11/01/21

29

7220-7231

187

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 27 to
Preclude Evidence of Complaints Regarding
Defendants’ Out-Of-Network Rates or
Payments

11/01/21

29

72327243

188

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 29 to
Preclude Evidence Only Relating to
Defendants’ Evaluation and Development of
a Company that Would Offer a Service
Similar to Multiplan and Data 1Sight

11/01/21

29
30

72447250
72517255

189

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 32 to
Exclude Evidence or Argument Relating to
Materials, Events, or Conduct that Occurred
on or After January 1, 2020

11/01/21

30

72567267

191

Notice of Entry of Order Denying
Defendants’ Motion in Limine No. 38 to
Exclude Evidence or Argument Relating to

11/01/21

30

72807291

73




Tab

Document

Date

Vol.

Pages

Defendants’ use of MultiPlan and the Data
1Sight Service, Including Any Alleged
Conspiracy or Fraud Relating to the use of
Those Services

190

Notice of Entry of Order Denying
Defendants’ Motion in Limine to Preclude
Certain Expert Testimony and Fact Witness
Testimony by Plaintiffs’ Non-Retained
Expert Robert Frantz, M.D.

11/01/21

30

7268-7279

293

Notice of Entry of Order Denying
Defendants’ Motion to Apply Statutory Cap
on Punitive Damages

03/09/22

53

13,179-13,197

62

Notice of Entry of Order Denying
Defendants’ Motion to Compel Production of
Clinical Documents for the At-Issue Claims
and Defenses and to Compel Plaintiff to
Supplement Their NRCP 16.1 Initial
Disclosures on Order Shortening Time

10/27/20

11

2671-2683

78

Notice of Entry of Order Denying
Defendants’ Motion to Compel Responses to
Defendants’ First and Second Requests for
Production on Order Shortening Time

02/04/21

15

3703-3713

193

Notice of Entry of Order Denying
Defendants’ Motion to Strike Supplement
Report of David Leathers

11/01/21

30

71355—7366

353

Notice of Entry of Order Denying
Defendants’ Renewed Motion for Judgment
as a Matter of Law

10/12/22

73

18,087-18,114

97

Notice of Entry of Order Denying Motion for
Reconsideration of Court’s Order Denying
Defendants’ Motion to Compel Responses to
Defendants’ First and Second Requests for
Production

04/26/21

17

4096-4108

74




Tab

Document

Date

Vol.

Pages

77

Notice of Entry of Order Granting
Defendants’ Motion for Appointment of
Special Master

02/02/21

15

3693—-3702

269

Notice of Entry of Order Granting
Defendants’ Motion for Leave to File
Defendants’ Preliminary Motion to Seal
Attorneys’ Eyes Only Documents Used at
Trial Under Seal

12/27/21

50

12,312-12,322

202

Notice of Entry of Order Granting
Defendants’ Motion in Limine No. 17

11/04/21

33

8092-8103

203

Notice of Entry of Order Granting
Defendants’ Motion in Limine No. 25

11/04/21

33

8104-8115

204

Notice of Entry of Order Granting
Defendants’ Motion in Limine No. 37

11/04/21

33

81168127

205

Notice of Entry of Order Granting in Part
and Denying in Part Defendants’ Motion in
Limine No. 9

11/04/21

33

8128-8140

206

Notice of Entry of Order Granting in Part
and Denying in Part Defendants’ Motion in
Limine No. 21

11/04/21

33

8141-8153

207

Notice of Entry of Order Granting in Part
and Denying in Part Defendants’ Motion in
Limine No. 22

11/04/21

33

8154-8165

341

Notice of Entry of Order Granting in Part
and Denying in Part Defendants’ Motion to
Retax Costs

08/02/22

71

17,726-17,739

358

Notice of Entry of Order Granting in Part
and Denying in Part Defendants’ Motion to
Seal Certain Confidential Trial Exhibits

10/18/22

75
76

18,609-18,750
18,751-18,755

215

Notice of Entry of Order Granting in Part
and Denying in Part Plaintiffs’ Motion in
Limine to Exclude Evidence Subject to the

11/12/21

37

9162-9173

75




Tab

Document

Date

Vol.

Pages

Court’s Discovery Orders

147

Notice of Entry of Order Granting Plaintiffs’
Motion for Leave to File Second Amended
Complaint on Order Shortening Time

10/07/21

21

5235-5245

242

Notice of Entry of Order Granting Plaintiffs’
Motion for Leave to File Supplemental
Record in Opposition to Arguments Raised
for the First Time in Defendants’ Reply in
Support of Motion for Partial Summary
Judgment

11/19/21

44

10,954-10,963

192

Notice of Entry of Order Granting Plaintiffs’
Motion in Limine to Exclude Evidence,
Testimony And-Or Argument Regarding the
Fact that Plaintiff have Dismissed Certain
Claims

11/01/21

30

72927354

63

Notice of Entry of Order Granting Plaintiffs’
Motion to Compel Defendants’ List of
Witnesses, Production of Documents and
Answers to Interrogatories on Order
Shortening Time

10/27/20

11

2684—-2695

335

Notice of Entry of Order Granting Plaintiffs’
Motion to Modify Joint Pretrial
Memorandum Re: Punitive Damages on
Order Shortening Time

06/29/22

71

17,594-17,609

281

Notice of Entry of Order Granting Plaintiffs’
Proposed Schedule for Submission of Final
Redactions

01/31/22

52

12,969-12,979

114

Notice of Entry of Order Granting Plaintiffs’
Renewed Motion for Order to Show Cause

Why Defendants Should Not Be Held in
Contempt and for Sanctions

08/03/21

18

4383—4402

53

Notice of Entry of Order Granting, in Part
Plaintiffs’ Motion to Compel Defendants’

09/28/20

2184-2195

76




Tab

Document

Date

Vol.

Pages

Production of Claims for At-Issue Claims, Or,
in The Alternative, Motion in Limine

102

Notice of Entry of Order of Report and
Recommendation #6 Regarding Defendants’
Motion to Compel Further Testimony from
Deponents Instructed Not to Answer
Question

05/26/21

17

4157-4165

22

Notice of Entry of Order Re: Remand

02/27/20

543-552

142

Notice of Entry of Order Regarding
Defendants’ Objection to Special Master’s
Report and Recommendation No. 11
Regarding Defendants’ Motion to Compel
Plaintiffs’ Production of Documents about
which Plaintiffs’ Witnesses Testified on
Order Shortening Time

09/29/21

21

5104-5114

66

Notice of Entry of Order Setting Defendants’
Production & Response Schedule Re: Order
Granting Plaintiffs’ Motion to Compel
Defendants’ List of Witnesses, Production of
Documents and Answers to Interrogatories
on Order Shortening Time

11/09/20

12

2775-2785

285

Notice of Entry of Order Shortening Time for
Hearing Re: Plaintiffs’ Motion to Unlock
Certain Admitted Trial Exhibits

02/14/22

53

13,029-13,046

354

Notice of Entry of Order Unsealing Trial
Transcripts and Restoring Public Access to
Docket

10/12/22

73

18,115-18,125

86

Notice of Entry of Report and
Recommendation #1

03/16/21

16

3887-3894

120

Notice of Entry of Report and
Recommendation #11 Regarding Defendants’
Motion to Compel Plaintiffs’ Production of
Documents About Which Plaintiffs’

08/11/21

18

4487-4497

77




Tab

Document

Date

Vol.

Pages

Witnesses Testified

91

Notice of Entry of Report and
Recommendation #2 Regarding Plaintiffs’
Objection to Notice of Intent to Issue
Subpoena Duces Tecum to TeamHealth
Holdings, Inc. and Collect Rx, Inc. Without
Deposition and Motion for Protective Order

03/29/21

16

3971-3980

95

Notice of Entry of Report and
Recommendation #3 Regarding Defendants’
Motion to Compel Responses to Defendants’
Second Set of Requests for Production on
Order Shortening Time

04/15/21

17

4080—4091

104

Notice of Entry of Report and
Recommendation #7 Regarding Defendants’
Motion to Compel Plaintiffs’ Responses to
Defendants’ Amended Third Set of Requests
for Production of Documents

06/03/21

17

4173-4184

41

Notice of Entry of Stipulated Confidentiality
and Protective Order

06/24/20

1517-1540

69

Notice of Entry of Stipulated Electronically
Stored Information Protocol Order

01/08/21

12

28602874

289

Notice of Entry of Stipulation and Order
Regarding Certain Admitted Trial Exhibits

02/17/22

53

13,074-13,097

360

Notice of Entry of Stipulation and Order
Regarding Expiration of Temporary Stay for
Sealed Redacted Transcripts

10/25/22

76

18,759-18,769

282

Notice of Entry of Stipulation and Order
Regarding Schedule for Submission of
Redactions

02/08/22

52

12,980-12,996

111

Notice of Entry Report and
Recommendations #9 Regarding Pending
Motions

07/01/21

18

4313-4325
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Tab Document Date | Vol. Pages

490 | Notice of Filing of Expert Report of Bruce 04/18/23 | 144 | 35,714-35,812
Deal, Revised on November 14, 2021 (Filed
Under Seal)

361 | Notice of Filing of Writ Petition 11/17/22| 76 | 18,770-18855

24 | Notice of Intent to Take Default as to: (1) 03/13/20 | 3 699-750
Defendant UnitedHealth Group, Inc. on All 4 751
Claims; and (2) All Defendants on the First
Amended Complaint’s Eighth Claim for
Relief

324 | Notice of Posting Supersedeas Bond 04/29/22| 69 | 17,114-17,121

10 | Notice of Removal to Federal Court 05/14/19| 1 42-100

333 | Notice of Supplemental Attorneys Fees 06/24/22 | 70 | 17,470-17,500
Incurred After Submission of Health Care 71 | 17,501-17,578
Providers’ Motion for Attorneys Fees

291 | Objection to Plaintiffs’ Proposed Judgment 03/04/22 | 53 | 13,161-13,167
and Order Denying Motion to Apply
Statutory Cap on Punitive Damages

345 | Objection to Plaintiffs’ Proposed Orders 09/13/22 | 72 | 17,941-17,950
Denying Renewed Motion for Judgment as a
Matter of Law and Motion for New Trial

377 | Objection to R&R #11 Regarding United’s 08/25/21 | 84 | 20,864—20,893
(Filed Under Seal)Motion to Compel 85 | 20,894-20,898
Documents About Which Plaintiffs’
Witnesses Testified (Filed Under Seal)

320 | Opposition to Defendants’ Motion to Retax 04/13/22 | 68 | 16,856-16,864
Costs

153 | Opposition to Plaintiffs’ Motion in Limine to | 10/12/21 | 22 5301-5308

Exclude Evidence, Testimony and/or
Argument Regarding the Fact that Plaintiffs
have Dismissed Certain Claims and Parties
on Order Shortening Time
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Tab

Document

Date

Vol.

Pages

20

Order

02/20/20

519-524

21

Order

02/24/20

525-542

337

Order Amending Oral Ruling Granting
Defendants’ Motion to Retax

07/01/22

71

17,682—-17,688

Peremptory Challenge of Judge

04/17/19

18-19

415

Plaintiffs’ Combined Opposition to
Defendants Motions in Limine 1, 7, 9, 11 &
13 (Filed Under Seal)

09/29/21

104

25,786-25,850

416

Plaintiffs’ Combined Opposition to
Defendants’ Motions in Limine No. 2, 8, 10,
12 & 14 (Filed Under Seal)

09/29/21

104

25,851-25,868

145

Plaintiffs’ Motion for Leave to File Second
Amended Complaint on Order Shortening
Time

10/04/21

21

5170-5201

422

Plaintiffs’ Motion for Leave to File
Supplemental Record in Opposition to
Arguments Raised for the First Time in
Defendants’ Reply in Support of Motion for
Partial Summary Judgment (Filed Under
Seal)

10/17/21

108

26,664-26,673

378

Plaintiffs’ Motion in Limine to Exclude

Evidence Subject to the Court’s Discovery
Orders (Filed Under Seal)

09/21/21

85

20,899-20,916

380

Plaintiffs’ Motion in Limine to Exclude
Evidence, Testimony and/or Argument
Relating to (1) Increase in Insurance
Premiums (2) Increase in Costs and (3)
Decrease in Employee Wages/Benefits
Arising from Payment of Billed Charges
(Filed Under Seal)

09/21/21

85

21,077-21,089

149

Plaintiffs’ Motion in Limine to Exclude
Evidence, Testimony and-or Argument

10/08/21

22

5265-5279
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Tab Document Date | Vol. Pages
Regarding the Fact that Plaintiffs Have
Dismissed Certain Claims and Parties on
Order Shortening Time

363 | Plaintiffs’ Motion to Compel Defendants’ List | 09/28/20 | 78 | 19,144-19,156
of Witnesses, Production of Documents and
Answers to Interrogatories on Order
Shortening Time (Filed Under Seal)

49 | Plaintiffs’ Motion to Compel Defendants’ 08/28/20 | 7 1685—1700
Production of Claims File for At-Issue 8 1701-1845
Claims, or, in the Alternative, Motion in
Limine on Order Shortening Time

250 | Plaintiffs’ Motion to Modify Joint Pretrial 11/22/21| 47 | 11,594-11,608
Memorandum Re: Punitive Damages on
Order Shortening Time
194 | Plaintiffs’ Notice of Amended Exhibit List 11/01/21 | 30 7367-7392
208 | Plaintiffs’ Notice of Deposition Designations | 11/04/21 | 33 8166—8250
34 8251-8342

152 | Plaintiffs’ Objections to Defendants’ Pretrial | 10/08/21 | 22 5295-5300
Disclosures

328 | Plaintiffs’ Opposition to Defendants’ Motion | 05/04/22 | 69 | 17,179-17,250
for New Trial 70 | 17,251-17,335

420 | Plaintiffs’ Opposition to Defendants’ Motion | 10/05/21 | 107 | 26,498-26,605
for Partial Summary Judgment (Filed
Under Seal)

327 | Plaintiffs’ Opposition to Defendants’ Motion | 05/04/22 | 69 | 17,165-17,178
for Remittitur and to Alter or Amend the
Judgment

144 | Plaintiffs’ Opposition to Defendants’ Motion | 09/29/21| 21 5155-5169
in Limine No. 24 to Preclude Plaintiffs from
Referring to Themselves as Healthcare
Professionals

143 | Plaintiffs’ Opposition to Defendants’ Motion | 09/29/21| 21 5115-5154
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Tab

Document

Date

Vol.

Pages

in Limine Nos. 3, 4, 5, 6 Regarding Billed
Charges

279

Plaintiffs’ Opposition to Defendants’ Motion
to Apply Statutory Cap on Punitive Damages
and Plaintiffs’ Cross Motion for Entry of
Judgment

01/20/22

52

12,773-12,790

374

Plaintiffs’ Opposition to Defendants’ Motion
to Compel Plaintiffs’ Production of
Documents About Which Plaintiffs’
Witnesses Testified on Order Shortening
Time (Filed Under Seal)

07/06/21

84

20,699-20,742

25

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss

03/26/20

752-783

34

Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss First Amended Complaint

05/29/20

ot

1188-1250
1251-1293

349

Plaintiffs’ Opposition to Defendants’ Motion
to Redact Portions of Trial Transcript

10/07/22

72

17,990-17,993

278

Plaintiffs’ Opposition to Defendants’ Motion
to Seal Courtroom During January 12, 2022
Hearing

01/12/22

52

12,769-12,772

369

Plaintiffs’ Opposition to Defendants’ Motion
to Supplement the Record Supporting
Objections to Reports and Recommendations
#2 and #3 on Order Shortening Time (Filed
Under Seal)

06/01/21

81
82

20,066-20,143
20,144-20,151

329

Plaintiffs’ Opposition to Defendants’
Renewed Motion for Judgment as a Matter of
Law

05/05/22

70

17,336-17,373

317

Plaintiffs’ Opposition to Defendants’ Rule
62(b) Motion for Stay

04/07/22

68

16,826-16,831

35

Plaintiffs’ Opposition to Defendants’
Supplemental Brief in Support of Their
Motion to Dismiss Plaintiffs’ First Amended

05/29/20

1294-1309

82




Tab

Document

Date

Vol.

Pages

Complaint Addressing Plaintiffs’ Eighth
Claim for Relief

83

Plaintiffs’ Opposition to Motion for
Reconsideration of Order Denying
Defendants’ Motion to Compel Plaintiffs
Responses to Defendants’ First and Second
Requests for Production

03/04/21

16

3833—3862

55

Plaintiffs’ Opposition to Motion to Compel
Production of Clinical Documents for the At-
Issue Claims and Defenses and to Compel
Plaintiff to Supplement Their NRCP 16.1
Initial Disclosures on an Order Shortening
Time

09/29/20

9-10

2224-2292

72

Plaintiffs’ Opposition to Motion to Compel
Responses to Defendants’ First and Second
Requests for Production on Order Shortening
Time

01/12/21

14

3420-3438

122

Plaintiffs’ Opposition to United’s Motion for

Order to Show Cause Why Plaintiffs Should
Not Be Held in Contempt and Sanctioned for
Allegedly Violating Protective Order

08/24/21

19

4528-4609

270

Plaintiffs’ Opposition to United’s Motion to
Seal

12/29/21

50

12,323-12,341

222

Plaintiffs’ Proposed Jury Instructions
(Contested)

11/15/21

38
39

9496-9500
9501-9513

260

Plaintiffs’ Proposed Second Phase Jury
Instructions and Verdict Form

12/06/21

49

12,064—-12,072

243

Plaintiffs’ Proposed Special Verdict Form

11/19/21

44

10,964-10,973

227

Plaintiffs’ Proposed Verdict Form

11/16/21

40

9810-9819

84

Plaintiffs’ Renewed Motion for Order to Show

Cause Why Defendants Should Not Be Held
in Contempt and for Sanctions

03/08/21

16

3863—3883
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Tab

Document

Date

Vol.

Pages

287

Plaintiffs’ Reply in Support of Cross Motion
for Entry of Judgment

02/15/22

53

13,054-13,062

364

Plaintiffs’ Reply in Support of Renewed
Motion for Order to Show Cause Why
Defendants Should Not Be Held in
Contempt and for Sanctions (Filed Under
Seal)

04/01/21

78

19,157-19,176

366

Plaintiffs’ Response to Defendants Objection
to the Special Master’s Report and
Recommendation No. 2 Regarding Plaintiffs
Objection to Notice of Intent to Issue
Subpoena Duces Tecum to TeamHealth
Holdings, Inc. and Collect Rx, Inc. Without
Deposition and Motion for Protective Order
(Filed Under Seal)

>

04/19/21

78
79

19,389-19,393
19,394-19,532

195

Plaintiffs’ Response to Defendants’ Objection
to Media Requests

11/01/21

30

7393-7403

371

Plaintiffs’ Response to Defendants’ Objection
to Report and Recommendation #6
Regarding Defendants’ Motion to Compel
Further Testimony from Deponents
Instructed Not to Answer Questions (Filed
Under Seal)

06/16/21

82

20,212-20,265

376

Plaintiffs’ Response to Defendants’ Objection
to Special Master Report and
Recommendation No. 9 Regarding
Defendants’ Renewed Motion to Compel
Further Testimony from Deponents

Instructed not to Answer Questions (Filed
Under Seal)

07/22/21

84

20,751-20,863

110

Plaintiffs’ Response to Defendants’ Objection
to Special Master’s Report and
Recommendation #7 Regarding Defendants’
Motion to Compel Responses to Amended

06/24/21

18

4281-4312

84




Tab

Document

Date

Vol.

Pages

Third Set of Request for Production of
Documents

367

Plaintiffs’ Response to Defendants’ Objection
to the Special Master’s Report and
Recommendation No. 3 Regarding
Defendants’ Motion to Compel Responses to
Defendants’ Second Set of Request for
Production on Order Shortening Time (Filed
Under Seal)

05/05/21

79

19,5633-19,581

426

Plaintiffs’ Response to Defendants’ Trial
Brief Regarding Evidence and Argument
Relating to Out-of-State Harms to Non-
Parties (Filed Under Seal)

11/08/21

109

26,965-26,997

246

Plaintiffs’ Second Supplemental Jury
Instructions (Contested)

11/20/21

46

11,255-11,261

261

Plaintiffs’ Supplement to Proposed Second
Phase Jury Instructions

12/06/21

49

12,072-12,077

236

Plaintiffs’ Supplemental Jury Instruction
(Contested)

11/17/21

42

10,308-10,313

248

Plaintiffs’ Third Supplemental Jury
Instructions (Contested)

11/21/21

46

11,267-11,272

216

Plaintiffs’ Trial Brief Regarding Defendants’
Prompt Payment Act Jury Instruction Re:
Failure to Exhaust Administrative Remedies

11/12/21

37

9174-9184

223

Plaintiffs’ Trial Brief Regarding Punitive
Damages for Unjust Enrichment Claim

11/15/21

39

9514-9521

218

Plaintiffs’ Trial Brief Regarding Specific
Price Term

11/14/21

38

9417-9425

428

Preliminary Motion to Seal Attorneys’ Eyes
Documents Used at Trial (Filed Under Seal)

11/11/21

109

27,004-27,055

211

Recorder’s Amended Transcript of Jury Trial
—Day 9

11/09/21

39

8515-8723
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Tab

Document

Date

Vol.

Pages

73

Recorder’s Partial Transcript of Proceedings
Re: Motions (Unsealed Portion Only)

01/13/21

14

3439-3448

125

Recorder’s Partial Transcript of Proceedings
Re: Motions Hearing

09/09/21

19

466'7-4680

126

Recorder’s Partial Transcript of Proceedings
Re: Motions Hearing (Via Blue Jeans)

09/15/21

19

4681-4708

31

Recorder’s Transcript of Hearing All Pending
Motions

05/15/20

1022—-1026

88

Recorder’s Transcript of Hearing All Pending
Motions

03/18/21

16

3910-3915

90

Recorder’s Transcript of Hearing All Pending
Motions

03/25/21

16

3967-3970

96

Recorder’s Transcript of Hearing All Pending
Motions

04/21/21

17

4092—4095

82

Recorder’s Transcript of Hearing Defendants’
Motion to Extend All Case Management
Deadlines and Continue Trial Setting on
Order Shortening Time (Second Request)

03/03/21

16

3824—-3832

101

Recorder’s Transcript of Hearing Motion for
Leave to File Opposition to Defendants’
Motion to Compel Responses to Second Set of
Requests for Production on Order Shortening
Time in Redacted and Partially Sealed Form

05/12/21

17

4155-4156

107

Recorder’s Transcript of Hearing Motion for
Leave to File Plaintiffs’ Response to
Defendants’ Objection to the Special Master’s
Report and Recommendation No. 3
Regarding Defendants’ Second Set of Request
for Production on Order Shortening Time in
Redacted and Partially Sealed Form

06/09/21

17

42244226

92

Recorder’s Transcript of Hearing Motion to
Associate Counsel on OST

04/01/21

16

3981-3986
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Tab Document Date | Vol. Pages
483 | Recorder’s Transcript of Hearing re Hearing | 10/13/22 | 142 | 35,259-35,263
(Filed Under Seal)
346 | Recorder’s Transcript of Hearing Re: Hearing | 09/22/22 | 72 | 17,951-17,972
359 | Recorder’s Transcript of Hearing Status 10/20/22| 76 | 18,756—18,758
Check
162 | Recorder’s Transcript of Jury Trial — Day 1 10/25/21 | 25 6127-6250
26 6251-6279
213 | Recorder’s Transcript of Jury Trial — Day 10 | 11/10/21 | 36 8933-9000
37 9001-9152
217 | Recorder’s Transcript of Jury Trial — Day 11 | 11/12/21 | 37 9185-9250
38 9251-9416
224 | Recorder’s Transcript of Jury Trial — Day 12 | 11/15/21 | 39 9522-9750
40 9751-9798
228 | Recorder’s Transcript of Jury Trial — Day 13 | 11/16/21 | 40 9820-10,000
41 | 10,001-10,115
237 | Recorder’s Transcript of Jury Trial — Day 14 | 11/17/21| 42 | 10,314-10,500
43 | 10,501-10,617
239 | Recorder’s Transcript of Jury Trial — Day 15 | 11/18/21| 43 | 10,624-10,750
44 | 10,751-10,946
244 | Recorder’s Transcript of Jury Trial — Day 16 | 11/19/21| 44 | 10,974-11,000
45 | 11,001-11,241
249 | Recorder’s Transcript of Jury Trial — Day 17 | 11/22/21| 46 | 11,273-11,500
47 | 11.501-11,593
253 | Recorder’s Transcript of Jury Trial — Day 18 | 11/23/21| 47 | 11,633-11,750
48 | 11,751-11,907
254 | Recorder’s Transcript of Jury Trial — Day 19 | 11/24/21| 48 | 11,908-11,956
163 | Recorder’s Transcript of Jury Trial — Day 2 10/26/21 | 26 6280-6485
256 | Recorder’s Transcript of Jury Trial — Day 20 | 11/29/21 | 48 12,000
49 | 12,001-12,034

87




Tab Document Date | Vol. Pages

262 | Recorder’s Transcript of Jury Trial — Day 21 | 12/06/21| 49 | 12,078-,12,135

266 | Recorder’s Transcript of Jury Trial — Day 22 | 12/07/21 | 49 | 12,153-12,250
50 | 12,251-12,293

165 | Recorder’s Transcript of Jury Trial — Day 3 10/27/21 | 27 6568-6750
28 6751-6774

166 | Recorder’s Transcript of Jury Trial — Day 4 10/28/21 | 28 6775-6991

196 | Recorder’s Transcript of Jury Trial — Day 5 11/01/21| 30 7404-7500
31 7501-7605

197 | Recorder’s Transcript of Jury Trial — Day 6 11/02/21| 31 76067750
32 77517777

201 | Recorder’s Transcript of Jury Trial — Day 7 11/03/21 | 32 7875-8000
33 8001-8091

210 | Recorder’s Transcript of Jury Trial — Day 8 11/08/21| 34 8344-8500
35 8501-8514

212 | Recorder’s Transcript of Jury Trial — Day 9 11/09/21| 35 8724-8750
36 8751-8932

27 | Recorder’s Transcript of Proceedings Re: 04/03/20 | 4 909-918
Motions

76 | Recorder’s Transcript of Proceedings Re: 01/21/21| 15 3659-3692
Motions

80 | Recorder’s Transcript of Proceedings Re: 02/22/21 | 16 3757-3769
Motions

81 | Recorder’s Transcript of Proceedings Re: 02/25/21| 16 3770-3823
Motions

93 | Recorder’s Transcript of Proceedings Re: 04/09/21 | 16 3987-4000
Motions 17 4001-4058

103 | Recorder’s Transcript of Proceedings Re: 05/28/21 | 17 41664172
Motions

43 | Recorder’s Transcript of Proceedings Re: 07/09/20 | 7 1591-1605

Motions (via Blue Jeans)
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Tab Document Date | Vol. Pages
45 | Recorder’s Transcript of Proceedings Re: 07/23/20 | 7 1628-1643
Motions (via Blue Jeans)
58 | Recorder’s Transcript of Proceedings Re: 10/08/20 | 10 2363-2446
Motions (via Blue Jeans)
59 | Recorder’s Transcript of Proceedings Re: 10/22/20 | 10 2447-2481
Motions (via Blue Jeans)
65 | Recorder’s Transcript of Proceedings Re: 11/04/20 | 11 2745-2750
Motions (via Blue Jeans) 12 2751-2774
67 | Recorder’s Transcript of Proceedings Re: 12/23/20 | 12 27862838
Motions (via Blue Jeans)
68 | Recorder’s Transcript of Proceedings Re: 12/30/20 | 12 2839-2859
Motions (via Blue Jeans)
105 | Recorder’s Transcript of Proceedings Re: 06/03/21 | 17 4185-4209
Motions Hearing
106 | Recorder’s Transcript of Proceedings Re: 06/04/21 | 17 4210-4223
Motions Hearing
109 | Recorder’s Transcript of Proceedings Re: 06/23/21 | 17 4240-4250
Motions Hearing 18 4251-4280
113 | Recorder’s Transcript of Proceedings Re: 07/29/21 | 18 4341-4382
Motions Hearing
123 | Recorder’s Transcript of Proceedings Re: 09/02/21| 19 4610-4633
Motions Hearing
121 | Recorder’s Transcript of Proceedings Re: 08/17/21| 18 4498-4500
Motions Hearing (Unsealed Portion Only) 19 4501-4527
29 | Recorder’s Transcript of Proceedings Re: 05/14/20 | 4 949-972
Pending Motions
51 | Recorder’s Transcript of Proceedings Re: 09/09/20 | 8 1933-1997
Pending Motions
15 | Rely in Support of Motion to Remand 06/28/19| 2 276-308
124 | Reply Brief on “Motion for Order to Show 09/08/21 | 19 4634—-4666
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Tab

Document

Date

Vol.

Pages

Cause Why Plaintiffs Should Not Be Hold in
Contempt and Sanctioned for Violating
Protective Order”

19

Reply in Support of Amended Motion to
Remand

02/05/20

\]

486—-500
501-518

330

Reply in Support of Defendants’ Motion for
Remittitur and to Alter or Amend the
Judgment

06/22/22

70

17,374-17,385

57

Reply in Support of Defendants’ Motion to
Compel Production of Clinical Documents for
the At-Issue Claims and Defenses and to
Compel Plaintiff to Supplement Their NRCP

16.1 Initial Disclosures

10/07/20

10

2337-2362

331

Reply in Support of Defendants’ Renewed
Motion for Judgment as a Matter of Law

06/22/22

70

17,386-17,411

332

Reply in Support of Motion for New Trial

06/22/22

70

17,412-17,469

87

Reply in Support of Motion for
Reconsideration of Order Denying
Defendants’ Motion to Compel Plaintiffs
Responses to Defendants’ First and Second
Requests for Production

03/16/21

16

3895-3909

344

Reply in Support of Supplemental Attorney’s
Fees Request

08/22/22

72

17,935-17,940

229

Reply in Support of Trial Brief Regarding
Evidence and Argument Relating to Out-Of-
State Harms to Non-Parties

11/16/21

41

10,116-10,152

318

Reply on “Defendants’ Rule 62(b) Motion for
Stay Pending Resolution of Post-Trial
Motions” (on Order Shortening Time)

04/07/22

68

16,832-16,836

245

Response to Plaintiffs’ Trial Brief Regarding
Punitive Damages for Unjust Enrichment
Claim

11/19/21

45
46

11,242-11,250
11,251-11,254
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Tab Document Date | Vol. Pages
230 | Response to Plaintiffs’ Trial Brief Regarding |11/16/21| 41 | 10,153-10,169
Specific Price Term
424 | Response to Sur-Reply Arguments in 10/21/21 | 109 | 26,931-26,952
Plaintiffs’ Motion for Leave to File
Supplemental Record in Opposition to
Arguments Raised for the First Time in
Defendants’ Reply in Support of Motion for
Partial Summary Judgment (Filed Under
Seal)
148 | Second Amended Complaint 10/07/21| 21 5246-5250
22 5251-5264
458 | Second Supplemental Appendix of Exhibits | 01/05/22 | 126 | 31,309-31,393
to Motion to Seal Certain Confidential Trial 127 | 31,394-31,500
Exhibits (Filed Under Seal)
231 | Special Verdict Form 11/16/21| 41 | 10,169-10,197
257 | Special Verdict Form 11/29/21| 49 | 12,035-12,046
265 | Special Verdict Form 12/07/21| 49 12,150-12,152
6 Summons — Health Plan of Nevada, Inc. 04/30/19| 1 29-31
9 Summons — Oxford Health Plans, Inc. 05/06/19| 1 38-41
8 Summons — Sierra Health and Life 04/30/19| 1 35-37
Insurance Company, Inc.
7 Summons — Sierra Health-Care Options, Inc. | 04/30/19| 1 32—-34
3 Summons - UMR, Inc. dba United Medical 04/25/19| 1 20-22
Resources
4 Summons — United Health Care Services Inc. | 04/25/19 | 1 23-25
dba UnitedHealthcare
5 Summons — United Healthcare Insurance 04/25/19| 1 26-28
Company
433 | Supplement to Defendants’ Motion to Seal 12/08/21 | 110 | 27,383-27,393
Certain Confidential Trial Exhibits (Filed 111 | 27,394-27,400
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Tab Document Date | Vol. Pages
Under Seal)

170 | Supplement to Defendants’ Objection to 10/31/21 | 29 7019-7039
Media Requests

439 | Supplemental Appendix of Exhibits to 12/24/21 | 114 | 28,189-28,290
Motion to Seal Certain Confidential Trial
Exhibits — Volume 1 of 18 (Filed Under Seal)

440 | Supplemental Appendix of Exhibits to 12/24/21 | 114 | 28,291-28,393
Motion to Seal Certain Confidential Trial 115 | 28,394-28,484
Exhibits — Volume 2 of 18 (Filed Under Seal)

441 | Supplemental Appendix of Exhibits to 12/24/21 | 115 | 28,485-28,643
Motion to Seal Certain Confidential Trial 116 | 28,644-28,742
Exhibits — Volume 3 of 18 (Filed Under Seal)

442 | Supplemental Appendix of Exhibits to 12/24/21 | 116 | 28,743—-28,893
Motion to Seal Certain Confidential Trial 117 | 28,894-28,938
Exhibits — Volume 4 of 18 (Filed Under Seal)

443 | Supplemental Appendix of Exhibits to 12/24/21 | 117 | 28,939-29,084
Motion to Seal Certain Confidential Trial
Exhibits — Volume 5 of 18 (Filed Under Seal)

444 | Supplemental Appendix of Exhibits to 12/24/21 | 117 | 29,085-29,143
Motion to Seal Certain Confidential Trial 118 | 29,144-29,219
Exhibits — Volume 6 of 18 (Filed Under Seal)

445 | Supplemental Appendix of Exhibits to 12/24/21 | 118 | 29,220-29,384
Motion to Seal Certain Confidential Trial
Exhibits — Volume 7 of 18 (Filed Under Seal)

446 | Supplemental Appendix of Exhibits to 12/24/21 | 118 | 29,385-29,393
Motion to Seal Certain Confidential Trial 119 | 29,394-29,527
Exhibits — Volume 8 of 18 (Filed Under Seal)

447 | Supplemental Appendix of Exhibits to 12/24/21 | 119 | 29,528-29,643
Motion to Seal Certain Confidential Trial 120 | 29,644-29,727
Exhibits — Volume 9 of 18 (Filed Under Seal)

448 | Supplemental Appendix of Exhibits to 12/24/21 | 120 | 29,728-29,893
Motion to Seal Certain Confidential Trial 121 | 29,894-29,907
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Tab

Document

Date

Vol.

Pages

Exhibits — Volume 10 of 18 (Filed Under
Seal)

449

Supplemental Appendix of Exhibits to
Motion to Seal Certain Confidential Trial
Exhibits — Volume 11 of 18 (Filed Under
Seal)

12/24/21

121

29,908-30,051

450

Supplemental Appendix of Exhibits to
Motion to Seal Certain Confidential Trial
Exhibits — Volume 12 of 18 (Filed Under
Seal)

12/24/21

121
122

30,052-30,143
30,144-30,297

451

Supplemental Appendix of Exhibits to
Motion to Seal Certain Confidential Trial
Exhibits — Volume 13 of 18 (Filed Under
Seal)

12/24/21

122
123

30,298-30,393
30,394-30,516

452

Supplemental Appendix of Exhibits to
Motion to Seal Certain Confidential Trial
Exhibits — Volume 14 of 18 (Filed Under
Seal)

12/24/21

123
124

30,517-30,643
30,644—-30,677

453

Supplemental Appendix of Exhibits to
Motion to Seal Certain Confidential Trial
Exhibits — Volume 15 of 18 (Filed Under
Seal)

12/24/21

124

30,678-30,835

454

Supplemental Appendix of Exhibits to
Motion to Seal Certain Confidential Trial
Exhibits — Volume 16 of 18 (Filed Under
Seal)

12/24/21

124
125

30,836—-30,893
30,894-30,952

455

Supplemental Appendix of Exhibits to
Motion to Seal Certain Confidential Trial
Exhibits — Volume 17 of 18 (Filed Under
Seal)

12/24/21

125

30,953-31,122

456

Supplemental Appendix of Exhibits to
Motion to Seal Certain Confidential Trial
Exhibits — Volume 18 of 18 (Filed Under

12/24/21

125
126

30,123-31,143
31,144-31,258

93




Tab Document Date | Vol. Pages
Seal)
466 | Transcript of Proceedings re Hearing 10/05/22 | 129 | 31,923-31,943
Regarding Unsealing Record (Filed Under
Seal)
350 | Transcript of Proceedings re Status Check 10/10/22 | 72 | 17,994-18,000
73 | 18,001-18,004
467 | Transcript of Proceedings re Status Check 10/06/22 | 129 | 31,944-31,953
(Filed Under Seal)
157 | Transcript of Proceedings Re: Motions 10/19/21 | 22 5339-5500
23 5501-5561
160 | Transcript of Proceedings Re: Motions 10/22/21 | 24 5908-6000
25 6001-6115
459 | Transcript of Proceedings Re: Motions (Filed | 01/12/22 | 127 | 31,501-31,596
Under Seal)
460 | Transcript of Proceedings Re: Motions (Filed | 01/20/22 | 127 | 31,597-31,643
Under Seal) 128 | 31,644-31,650
461 | Transcript of Proceedings Re: Motions (Filed | 01/27/22 | 128 | 31,651-31,661
Under Seal)
146 | Transcript of Proceedings Re: Motions (Via 10/06/21 | 21 52025234
Blue Jeans)
290 | Transcript of Proceedings Re: Motions 02/17/22 | 53 | 13,098-13,160
Hearing
319 | Transcript of Proceedings Re: Motions 04/07/22 | 68 | 16,837-16,855
Hearing
323 | Transcript of Proceedings Re: Motions 04/21/22 | 69 | 17,102-17,113
Hearing
336 | Transcript of Proceedings Re: Motions 06/29/22 | 71 | 17,610-17,681
Hearing
463 | Transcript of Proceedings Re: Motions 02/10/22 | 128 | 31,673-31,793

Hearing (Filed Under Seal)
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Tab Document Date | Vol. Pages
464 | Transcript of Proceedings Re: Motions 02/16/22 | 128 | 31,794-31,887
Hearing (Filed Under Seal)
38 | Transcript of Proceedings, All Pending 06/05/20| 6 1350-1384
Motions
39 | Transcript of Proceedings, All Pending 06/09/20 | 6 1385-1471
Motions
46 | Transcript of Proceedings, Plaintiff’'s Motion |07/29/20| 7 1644-1663
to Compel Defendants’ Production of
Unredacted MultiPlan, Inc. Agreement
482 | Transcript of Status Check (Filed Under 10/10/22 | 142 | 35,248-35,258
Seal)
492 | Transcript Re: Proposed Jury Instructions 11/21/21 | 146 | 36,086—36,250
425 | Trial Brief Regarding Evidence and 10/31/21 | 109 | 26,953-26,964
Argument Relating to Out-of-State Harms to
Non-Parties (Filed Under Seal)
232 | Trial Brief Regarding Jury Instructions on 11/16/21| 41 | 10,198-10,231
Formation of an Implied-In-Fact Contract
233 | Trial Brief Regarding Jury Instructions on 11/16/21| 41 | 10,232-10,248
Unjust Enrichment
484 | Trial Exhibit D5499 (Filed Under Seal) 142 | 35,264-35,393
143 | 35,394-35,445
362 | Trial Exhibit D5502 76 | 18,856-19,000
77 | 19,001-19,143
485 | Trial Exhibit D5506 (Filed Under Seal) 143 35,446
372 | United’s Motion to Compel Plaintiffs’ 06/24/21 | 82 | 20,266-20,290
Production of Documents About Which
Plaintiffs’ Witnesses Testified on Order
Shortening Time (Filed Under Seal)
112 | United’s Reply in Support of Motion to 07/12/21 | 18 4326—-4340

Compel Plaintiffs’ Production of Documents
About Which Plaintiffs’ Witnesses Testified
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Tab Document Date | Vol. Pages
on Order Shortening Time
258 | Verdict(s) Submitted to Jury but Returned 11/29/21| 49 | 12,047-12,048

Unsigned
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VS.

UNITED HEALTHCARE INSURANCE
COMPANY, a Connecticut corporation; UNITED
HEALTH CARE SERVICES INC., dba
UNITEDHEALTHCARE, a Minnesota
corporation; UMR, INC., dba UNITED
MEDICAL RESOURCES, a Delaware
corporation; SIERRA HEALTH AND LIFE
INSURANCE COMPANY, INC., a Nevada
corporation; HEALTH PLAN OF NEVADA,
INC., a Nevada corporation; DOES 1-10; ROE
ENTITIES 11-20,
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l. INTRODUCTION

Il. LEGAL ARGUMENT
A.

B.

TABLE OF CONTENTS

There Is No Evidence to Support Any of TeamHealth Plaintiffs” Claims

Against SHL, HPN, 0F UMR ..ot

Defendants Are Entitled to Judgment as a Matter of Law on TeamHealth
Plaintiffs’ Cause of Action Under the Nevada Unfair Insurance Practice

ACT e
1. TeamHealth Plaintiffs Lack Standing to Assert a Cause of Action
Under the Unfair Claims Practices ACt.........ccccvvvverenenenieniieseenen,
2. Several Defendants Are Not Insurers and Cannot Be Held Liable
Under the Unfair Claims PracticeS ACt........ccccevereriieieiinnesie e
3. TeamHealth Plaintiffs Have Presented No Evidence That Any
Defendant’s Liability Was “Reasonably Clear” Prior to Trial ............
4, TeamHealth Plaintiffs Have Presented No Evidence that
Defendants Failed to Effectuate a Prompt, Equitable, and Fair
SEHIBMENT ...
5. TeamHealth Plaintiffs Have Presented No Evidence That an
Officer, Director, or Department Head of Defendants Knowingly
Permitted the Alleged Violations..........ccocviiiiiiiinninee e
6. TeamHealth Plaintiffs Have Presented No Evidence of Damages
from Defendants” Claims Process as Opposed to the Underlying
AT-1SSUE ClAIMS.....ciiiiieie e
There Is No Evidence That Supports an Award of Punitive Damages............
1. Punitive Damages Cannot Be Applied Against UHS or UMR
Because They Are NOt INSUIEIS .......coiieiiiiriine e
2. Punitive Damages Cannot Be Awarded on a Cause of Action that
SOUNAS 1N CONEIACT.....c.eiiieieeie e s
3. TeamHealth Plaintiffs Have Presented No Evidence of Oppression,
Fraud, 0r MaliCe.........ccoiiiiiiieee e
a. No Evidence of Fraud.........ccccoviviiniiicieeeee e
b. No Evidence of Oppression or Malice..........ccccoocerveiiennnenne.
Defendants Are Entitled to Judgment as a Matter of Law on TeamHealth
Plaintiffs” Claim for Breach of Implied-in-Fact Contract.............c.cccccceevennnnn
1. An Implied-in-Fact Contract Requires All Elements of Contract
FOIMALION ...ttt
2. NO INENT 10 CONLFACT ...
3. NO Promises EXChanged .........ccccovueiieiieiieiiieie e
4, No Meeting of the Minds on Material Terms........cccoccovvvieienieiennnns
Defendants Are Entitled to Judgment as a Matter of Law on TeamHealth
Plaintiffs” Prompt Pay ACt Claim .........ccooiiiiiiiiieecesee e
i
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0102

53

010253

53




¥G20L0

© 00 ~N o o b~ w NP

S T N B N N T N T N S T N N =
©® N o g B~ W N P O © ® N o o~ W N L O

0102
TABLE OF AUTHORITIES
Page

CASES
Aetna Health Inc. v. Davila,

542 U.S. 200 (2004)...c.eiiuiiiieueenieiesie sttt sttt bbbttt bbb n s 9
Aetna Life Ins. Co. v. Bayona,

223 F.3d 1030 (9th Cir. 2000) .....eeveeiieieieiiesiesiesieeee ettt bbb 35
Ainsworth v. Combined Ins. Co. of Am.,

104 Nev. 587, 763 P.2d 673 (1988) ......cceiiiieeieieieieiie ettt 22
Albert H. Wohlers & Co. v. Bartgis,

114 Nev. 1249, 969 P.2d 949 (1998) .......ciiririeieieiie ettt 10, 11
Allstate Ins. Co. v. Thorpe,

123 Nev. 565, 170 P.3d 989 (2007) ......eierirrierieieiesie sttt 32,33
Amini v. CSAA Gen. Ins. Co.,

No. 2:15-cv-0402-JAD-GWF, 2016 WL 6573949 (D. Nev. Nov. 4, 2016) .......c..ccoveeurnnee. 14
Bains LLC v. Acro Prods. Co.,

405 F.3d 764 (9t Cir. 2005) ...cueeieieiieiiesiesiesee ettt 19, 22
Bally’s Grand Emps.” Fed. Credit Union v. Wallen,

105 Nev. 553, 779 P.2d 956 (1989) ......cccoiiiiiieieieiesie et 26
Banks v. Sunrise Hosp.,

120 Nev. 822, 102 P.30d 52 (2004) .....ccueieieiieeieeieiesiesie st sieste e sae e stestessesse e eneeneeseeneens 3
Bell v. Am. Fam. Mut. Ins. Co.,

127 Nev. 1118, 373 P.3d 895 (2011) ....eiueiuiriiiiieiieiieiesiesie sttt st 8
Bergerud v. Progressive Cas. Ins.,

453 F. SUPP. 2d 1241 (2006) ...veeueerieneeiiesiesiesiesie ettt st bbb 8
Big-D Constr. Corp. v. Take It for Granite Too,

917 F. Supp. 2d 1096 (D. NEV. 2013) ....ccuiiiiiieeieeieeieeieriesiesiesie e sreereeeeee e saessesseasesseeseeeeneens 13
Blau v. Del Monte Corp.,

748 F.2d 1348 (9th Cir. 1984), abrogated on other grounds in Dytrt v.

Mountain States Tel. & Tel. Co., 921 F.2d 7889 (9th Cir. 1990) ........cccevvrverrirereieeieeie e 35
Bliss v. De Prang,

81 Nev. 599, 407 P.2d 726 (L965) ......ccceriieiieiieieie ittt sttt 3
Burley v. Nat’l Union Fire Ins. Co. of Pittsburgh PA,

No. 315CV00272HDMWGC, 2016 WL 4467892 (D. Nev. Aug. 22, 2016) .......cccevververuennn. 7
Calloway v. Reno,

116 Nev. 250, 993 P.2d 1259 (2000) .......eririereeririeieniesiesiestesiesesee et es 19
Cashill v. Second Jud. Dist. Ct. of State ex rel. Cty. of Washoe,

128 Nev. 887, 381 P.3d 600 (2012) ......cceruirierieerieieiesiesie et 24
Certified Fire Prot. Inc. v. Precision Constr.,

128 Nev. 371, 283 P.3d 250 (2012) ...c.eeiiiiieeieeiesiie ittt passim

i 0102

54

010254

o4




GGeolLo

© 00 ~N o o b~ w NP

S T N B N N T N T N S T N N =
©® N o g B~ W N P O © ® N o o~ W N L O

0102
TABLE OF AUTHORITIES
(continued)
Page

Clifford v. Geico Cas. Co.,

428 F. SUPP. 3d 317 (D. NEV. 2019) ....ccuiieiiieieeierieie ettt nee e e 12
Connell v. Carl’s Air Conditioning,

97 Nev. 436, 634 P.2d 673 (L98L) ...c.eoiiiiiieiiiiieiisieeie ettt 3
Coughlin v. Hilton Hotels Corp.,

879 F. Supp. 1047 (D. NEV. 1995)......ciiiiiiiiieiiieie ettt 18
Crystal Bay Gen. Imp. Dist. v. Aetna Cas. & Sur. Co.,

713 F. Supp. 1371 (D. NEV. 1989) .....cciiieieieierie ettt nas 6,7
D&D Tire v. Ouellette,

131 NevV. 462, 353 P.30 32 (2015) ..c.eeouirieiiiriesiieiieie ettt bbb 3
DB Healthcare, LLC v. Blue Cross Blue Shield of Ariz., Inc.,

852 F.30 868 (9t Ci. 2017) wecveeieiecie ettt bbbt 9
Desert Salon Servs., Inc. v. KPSS, Inc.,

No. 2:12-CV-1886 JCM (CWH), 2013 WL 497599 (D. Nev. Feb. 6, 2013)........ccceeverunee. 20
Frank Briscoe Co. v. Clark County,

643 F. SUPP. 93 (D. NEV. 1986)......ceiiiiiiieiiiriisiiniieie ettt bbb 20
Franklin v. Russell Rd. Food & Beverage, LLC,

No. 14A709372, 2015 WL 13612028 (Nev. Dist. Ct. June 25, 2015) .......cccvvvrvrivreeienrinnnns 20
Fremont Emergency Servs. (Mandavia), Ltd. v. UnitedHealth Grp., Inc.,

446 F. Supp. 3d 700 (D. NEV. 2020) .......cceiieieeierieiesiesiesesesesseeseeeesee e ssessesressessesseeseessesens 24
Fries v. State Farm Mut. Auto. Ins. Co.,

No. 3:08CV00559LRH-VPC, 2010 WL 653757 (D. Nev. Feb. 22, 2010) ......c.ccevvvvvrrvrrnenn. 13
Fulbrook v. Allstate Ins. Co.,

Nos. 61567, 62199, 2015 WL 439598 (Nev. Jan. 30, 2015) .......ccccevvvrvriininrinrienie e 8,20
Grisham v. Grisham,

128 Nev. 679, 289 P.30 230 (2012) ......cieiieieeieeieieiiesiesie ettt es 30
Grosjean v. Imperial Palace, Inc.,

125 Nev. 349, 212 P.3d 1068 (2009) .......eiueriririieieieiiesiesiesie et sbe s 3
Gunny v. Allstate Insurance Co.,

108 Nev. 344, 830 P.2d 1335 (1992) .....ceiiiiiiieieieie ettt 8,20
Hackler v. State Farm Mut. Auto. Ins. Co.,

210 F. Supp. 3d 1250 (D. NEV. 2016) ....ccueiuiivieiieieeieieriesiesie e stesreeseeseeee e seessessessesseeseeseeseens 15
Harter v. Gov’t Emps. Ins. Co.,

No. 2:19-CV-1330 JCM (EJY), 2020 WL 4586982 (D. Nev. June 11, 2020) .......ccccervrrvenee. 14
Hetly v. Am. Equity Ins. Co.,

No. 208CV00522PMPLRL, 2008 WL 11389200 (D. Nev. Nov. 14, 2008) ........c.ccccvererrvrrnnne 9
Hicks v. Dairyland Ins. Co.,

No. 2:08-CV-1687-BES-PAL, 2009 WL 10693627 (D. Nev. Apr. 27, 2009) .......cccevververnne. 9
Horacek v. Smith,

33 Cal. 2d 186, 199 P.2d 929 (1948) .....ccviiiieieiene e 28, 29

55

010255

55




962010

© 00 ~N o o b~ w NP

S T N B N N T N T N S T N N =
©® N o g B~ W N P O © ® N o o~ W N L O

0102
TABLE OF AUTHORITIES
(continued)
Page

Hunt v. State Farm Mut. Auto. Ins. Co.,

655 F. SUPP. 284 (D. NEV. L987) ...eiiiiieieiiesie sttt et st ese e enee e 7
James Hardie Gypsum (Nev.) Inc. v. Inquipco,

112 Nev. 1397, 929 P.2d 903 (1996) .......ecueriiriiriieieiesiesie ettt 27
Joseph v. Hartford Fire Ins. Co.,

No. 2:12-CV-798 JCM (CWH), 2014 WL 2741063 (D. Nev. June 17, 2014) ......... 32,33,34
Kinder Morgan Energy Partners, L.P. v. Claytor,

130 Nev. 1205, published at Nos. 60131, 60667, 2014 WL 7187204 (Nev.

DEC. 16, 2014) ...ttt e et e et e e re e reeaareenes 22
Lubritz v. AIG Claims, Inc.,

No. 217CV02310APGNJK, 2018 WL 7360623 (D. Nev. Dec. 18, 2018)........ccccvevrveurnnnn. 13
M &R Inv. Co. v. Mandarino,

103 Nev. 711, 748 P.2d 488 (L987) ...cueiiiiiieiieeiieie ettt 3
M.C. Multi-Family Dev., L.L.C. v. Crestdale Assocs., Ltd.,

124 Nev. 901, 193 P.30d 536 (2008) ......ccuerrereireerieieieriesiesiestesseseeseeeeseessessessessessessesseeseeseeseens 3
Magnum Opes Constr. v. Sanpete Steel Corp.,

129 NEV. 1135 (2013) ..ouviiiiiiiiesieeiieiieie ettt sttt bbbt e e 24, 25, 29
Matarazzo v. GEICO Cas. Co.,

No. 219CV529JCMVCF, 2020 WL 1517556 (D. Nev. Mar. 30, 2020) ........ccccvvvrvernereenen. 14
Matter of Est. of Kern,

107 Nev. 988, 823 P.2d 275 (1991) ....ueieiieieeieieie ettt 31, 32
May v. Anderson,

121 Nev. 668, 119 P.3d 1254 (2005) .......ecurerreieieriesiesiesiesieseeienee st see e 29, 30
Nev. State Educ. Ass’n v. Clark Cty. Educ. Ass’n,

482 P.30 665 (2021)....cveveieiiieiieiieie sttt bbbttt r e 21
Parlanti v. MGM Mirage,

2:05-CV-1259-ECR-RJJ, 2006 WL 8442532 (D. Nev. Feb. 15, 2006) .......ccccvevvrveveeerennnn. 35
Patel v. Am. Nat’l Prop. & Cas. Co.,

367 F. Supp. 3d 1186 (D. N&V. 2019) ....cciiiiiiiiieieiie ettt 12
Pioneer Chlor Alkali Co. v. Nat’l Union Fire Ins. Co.,

863 F. SUPP. 1237 (D. NEV. 1994) ..ottt 22
Rd. Highway Builders, LLC v. N. Nev. Rebar, Inc.,

284 P.30 377 (NEV. 2012) ...ceiiieieeieieiie sttt sttt sttt seestesbesbeeneaneeneeneenns 20
Reno Club v. Young Inv. Co.,

64 Nev. 312, 182 P.2d 1011 (1947) .c.eoeeieieeeieie ettt 29
Safety Mut. Cas. Corp. v. Clark Cty. Nev.,

No. 2:10-CV-00426-PMP, 2012 WL 1432411 (D. Nev. Apr. 25, 2012) ......ccccvvvvvivrieereernennns 17
Sanders v. Church Mut. Ins. Co.,

No. 2:12-CV-01392-LRH, 2013 WL 663022 (D. Nev. Feb. 21, 2013) ........cccvevverirrrenee. 17,18

\Y; 0102

56

010256

56




162010

© 00 ~N o o b~ w NP

S T N B N N T N T N S T N N =
©® N o g B~ W N P O © ® N o o~ W N L O

0102
TABLE OF AUTHORITIES
(continued)
Page

Schmall v. Gov’t Emps. Ins. Co.,

240 F. Supp. 3d 1093 (D. NEV. 2016) ....ccueiueiieieeeeieieiiesiesiesiesresresseeseeeeseessessessessesseeseeseessns 13
Sheeketski v. Bortoli,

86 Nev. 704, 475 P.2d 675 (1970) ...cueiie ettt sae et ae e sra e enes 3
Sherwin v. Infinity Auto Ins. Co.,

No. 2:11-CV-00043-APG, 2013 WL 5918312 (D. Nev. Oct. 31, 2013)......cccccvevveiverireiennnnn 13
Smith v. Recrion Corp.,

91 NevV. 666, 541 P.2d 663 (1975) .....eeieiieiieieeie et passim
Sprouse v. Wentz,

105 Nev. 597, 781 P.2d 1136 (1989) .....cceeiiieiiieieiieii e et ee st ste et nne s 20
State Farm Mut. Auto Ins. Co. v. Campbell,

538 U.S. 408 (2003) .....eeireeiieeuieiriesieeiesteesteeseesteestaeseesraesteasaessaestaaseesteeteaneearaeeeaneenreeaeaneenreens 18
State Univ. & Cmty. Coll. Sys. v. Sutton,

120 Nev. 972, 103 P.30d 18 (2004) .....ccveiueeieiieaeeeeieriesiesie et ste e see ettt sre e eneeee e 3
Steele v. EMC Mortgage Corp.,

129 Nev. 1154, No. 59490, 2013 WL 5423081 (Nev. Sept. 20, 2013) .....ccccvvvvverrrarvernnnn 26, 28
Talbot v. Sentinel Ins. Co.,

No. 2:11-CV-01766-MMD, 2012 WL 3995562 (D. Nev. Sept. 10, 2012) ......ccccvvvvecrrirennnn, 7
Turk v. TIG Ins. Co.,

616 F. Supp. 2d 1044 (D. NeV. 2009).......ccctiiieiiaieieriesiesie e sresreeseeseesee e saessessessesseeseeseessens 13
Turnbow v. Dep’t of Human Res.,

109 NeV. 493, 853 P.20 97 (1993) ....eciiieieieerieeie s sie e e et see st ste et sraesae e sreenneenes 18
Tweet v. Webster,

610 F. SUPP. 104 (D. NEV. 1985)....ccuiciiiieiieie sttt se et ae e te e e e steanaenneas 6
Tweet v. Webster,

614 F. Supp. 1190 (D. NEV. 1985) .....cccuiieieiiieieiie sttt 6, 12
United Fire Ins. Co. v. McClelland,

105 Nev. 504, 780 P.2d 193 (1989) ......cciuiiieieeieiee e eiesee e erte st ste et sna e ae e neeenes 21
United First Ins. Co. v. McClelland,

105 Nev. 504, 780 P.2d 193 (1989) ......ciiiiiieieiiesie ettt nne e 7
United Healthcare Ins. Co. v. Eighth Jud. Dist. Ct. in & for Cty. of Clark,

489 P.3d 915, No. 81680, 2021 WL 2769032 (Nev. July 1, 2021) ........cccververueiennen. 26, 27, 31
Walters v. Nev. Title Guar. Co.,

81 Nev. 231, 401 P.2d 251 (1965) ...c.ueieeiieeieiiesieeie st e e stesieestesree e ete e snaesaesneesreeaeaneessens 18
Weast v. Travelers Cas. & Sur. Co.,

7 F. Supp. 2d 1129 (D. NEV. 1998).....ceiiieiieie ettt saeanaenneas 7
Wilson v. Bristol W. Ins. Grp.,

No. 209-CV-00006-KJD-GWF, 2009 WL 3105602 (D. Nev. Sept. 21, 2009)......c..ccoververenne. 8
Youngman v. Nev. Irrigation Dist.,

70 Cal. 2d 240, 74 Cal. Rptr. 398, 449 P.2d 462 (1969) .....cccveveiieieeie e e see e eee e 24

Vi 0102

o7

010257

o7




862010

© 00 ~N o o b~ w NP

S T N B N N T N T N S T N N =
©® N o g B~ W N P O © ® N o o~ W N L O

0102
TABLE OF AUTHORITIES
(continued)
Page

Yusko v. Horace Mann Servs. Corp.,

No. 2:11-cv—00278-RLH-GWF, 2012 WL 458471 (D. Nev. Feb. 10, 2012) .......... 12,15, 17
STATUTES
1987 St. of Nev., Ch. 470 p. 1067 A.B. 811 . ..o e 6,7
29 U.S.C. 8 1102(D)(A) .vvrveeeeeeeeeeeeeeeeeeeeeesee e eeeeeseee s es e es e ee s e s es e es e ee e ee s es e 35
29 U.S.C. § 1104(Q)(L)(D) crerrvreeeerereerinieieseesieieieseesestetesese et e sessesese e sese e s ssesesesessssesasens 35
29 U.S.C. 8 LLAA(Q) v.oveoveeeeeeeeeeeeeeeeeeeeeee s ee s e s ee e es e ee s e s e ee e ee e n et 34
NRS 233B.130 ... 34
NRS 233B. 133 ettt ettt bbb Rt b e e e et e e nab e b e ne e b e naneenes 34
NRS 42.002......oeeeee ettt nes 22
NRS 42,005, oottt re e 20,21
NRS 42.005(L) c...veoveeeeee e eeeeeeeeeseeeeeeeeseeee e eeseeeeeeeeeee e ee e e s eeeseees e ee e eeseeseeses e ee s eeseseeeas 21
NRS 679A.100 ... oottt nes 10
NRS B79B.3L0(2)(D) ... vvereeeeeeeeeeeeeeseeeseeeseeeseeeeeseseseseeesses s s seesseeeseees s es s eeseesseseseseseeesese s seseeesens 33
NRS B79B.3L0(4)=(5) ...veeveeeeeeereeeeeseeeeeeeeeeeeeeeeseeseeees e es e es s s eeeeseeee e ee e eeeeeseesesee e se s seeeeeeens 34
NRS B79B.370 ...t 34
NRS B86.310.....ce ittt 14
RS BBOA.270 ..ttt ettt bt e b bt e bt e s hb e e be e e R bt e be e nae e e be e ne e e beennneenes 14
NRS B86A.3L0 ...t ne e 9, 10, 20
NRS B86A.3L0(L)(E) ..-verveerveereeeeeeeeseeeseesesesesesesesesesseeeseesseessseeseesseeseeeseeeseseseseseseeessesesens 9,12
NRS BB6A.3L0(2) ... eeeeeeeeeeeeeeeeee e e eeee e eeeeeeees e ee e ees e ee s eee e e s ee e ees e eee e 6, 10
NRS B8B6A.3L0() ...vvevverveeveeeeeeseeesseseeeeseseseseseses e seseseseseseseseees s eseeeeseseseees et es e eeseesseeeseeeeseessees 5
NRS BI0B.OTL2 ... .ot 32, 33
NRS B90B.0L2(L) ....veeevereeeeeeeeeeee e eeeeseeeeees e ee e eeeeeee e eee e eee e ee e ee e es e e eee e eee e eeee e ees s 33
NRS BI0B.0L2(4) ..uveeete sttt ettt b bbbt bttt et b e bbbt 32
OTHER AUTHORITIES
1 Williston on Contracts § 1:5 (4th €0.)....cueieieiieieiee e 27
17A C.J.S. CoNtracts 8 375 (1963) ...eeoueeiueeieeiiesieeie et sttt este e e nreenaeenee s 29
Corbin on Contracts 8 1.19 (2021) ....c.evveeiirieieiie ettt sttt ene e 27
Restatement (Second) of Contracts 8§ 4 cmt. @ (1981) .....cceeoeiieiieiice e, 27
Restatement (Second) of TOrS 8 908(2) .......cieeiierieiieieee et 18

vii 0102

58

010258

58




662010

© 00 ~N o o b~ w NP

S T N B N N T N T N S T N N =
©® N o g B~ W N P O © ® N o o~ W N L O

0102
TABLE OF AUTHORITIES
(continued)

Page
RULES
EDCR 2.67(0)(2) veeveeeeeeeeeeeeeeeeeeseeeeseeeseeeeeeeseeesesese s es e ee s e s es et ee s ee s eeseeeseseses s es e eeseeerens 18
NRAP 36(C)(3) v ververeeereeeeeeeeeeeeeeseesseeeseeeseeesseeeseseseseseses e es e essese s eeseesseees e es e ee s eeseeeseseseres e 24, 26
INRCP BO(R) ... eeeeeeeeeeeeeeeeees e eeeeeeee e es e es s ee s eeseeee e ee e s ee s ee s es e se e s eeseeee e es e 3
NRCP BO()(2) cvvrverveeereeeeeeeeeeeeseeeseeessssseeeeeeeseseseses e seseseseeeseseseees s eseeeeseseseees e es e ee e eeseeeseeeseeesseessees 3
REGULATIONS
Nev. AdMIN. COUE BBBA.B25 .......cveiiiieiieii et 9
NEV. AdMIN. COUE B8BA.B27 ...ttt 10
Nev. AdMIN. COAE BBBA.B50 .......cveeirireieiiiieieeses e 10

viii 0102

59

010259

59




092010

© 00 ~N o o b~ w NP

S T N B N N T N T N S T N N =
©® N o g B~ W N P O © ® N o o~ W N L O

0102

I INTRODUCTION

Defendants United Healthcare Insurance Company (“UHIC”), United Health Care
Services Inc. (“UHS”, which does business as UnitedHealthcare or “UHC” and through UHIC),
UMR, Inc. (“UMR?”), Sierra Health and Life Insurance Company (“SHL”), and Health Plan of
Nevada, Inc. (“HPN”) (collectively, “Defendants”), bring this Motion for Judgment as a Matter
of Law (“Motion”).

TeamHealth Plaintiffs' have concluded their case in chief without presenting any relevant
evidence related to several of the Defendants, and no evidence related to key elements of nearly
every cause of action in their Second Amended Complaint (“SAC”). This Court should direct a
verdict on all claims but the TeamHealth Plaintiffs’ claim for unjust enrichment, and even those
against SHL, HPN, and UMR.? The other claims fail as a matter of law:

e TeamHealth Plaintiffs presented no evidence on the conduct of SHL, HPN, or
UMR. Without such proof, all claims against these Defendants fail as a matter of
law.

e All Defendants are entitled to judgment as a matter of law on TeamHealth
Plaintiffs’ claim under the Unfair Claims Practices Act. Because they are not
insureds, TeamHealth Plaintiffs lack standing to bring this claim against
Defendants. And two Defendants (UHS and UMR) are not insurers at all, so this
statute does not apply to them. In addition, TeamHealth Plaintiffs failed to
present evidence on key elements of this cause of action: (1) whether Defendants’
liability was “reasonably clear”; (2) whether Defendants failed to effectuate a
prompt, equitable, and fair settlement; (3) whether officers or directors knowingly

permitted the violations; and (4) whether TeamHealth Plaintiffs were actually

! The “TeamHealth Plaintiffs” collectively refers to the three Plaintiffs that initiated this action, each of
which is owned by and affiliated with TeamHealth Holdings, Inc.: Fremont Emergency Services
(Mandavia), Ltd. (“Fremont”), Team Physicians of Nevada-Mandavia, P.C. (“TPN”), and Crum, Stefanko
and Jones, Ltd., d/b/a Ruby Crest Emergency Medicine (“Ruby Crest™).

2 Even this cause of action is preempted by ERISA, see infra Section III.F. If this Court holds that
ERISA preempts TeamHealth Plaintiffs” unjust enrichment claim, no claims should reach the jury.
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harmed by Defendants’ claims process.

e TeamHealth Plaintiffs have not presented any evidence that could support
punitive damages. The only cause of action for which TeamHealth Plaintiffs seek
punitive damages is their claim under the Unfair Claims Practices Act.® Because
only insurers can be liable under that Act, punitive damages cannot be awarded
against non-insurer Defendants UHS and UMR. Punitive damages cannot be
awarded against any Defendant because TeamHealth Plaintiffs’ claim under the
Act sounds in contract, not tort. And even if punitive damages could be awarded
on this claim, TeamHealth Plaintiffs have presented no evidence that Defendants
acted with malice, fraud, or oppression.

o All Defendants are entitled to judgment as a matter of law on TeamHealth
Plaintiffs’ cause of action for breach of an implied-in-fact contract because
TeamHealth Plaintiffs have failed to present any evidence the jury could consider
on basic questions of contract formation: (1) whether the parties intended to
contract, (2) whether promises were exchanged, and (3) whether the terms of the
contract were reasonably clear.

e All Defendants are entitled to judgment as a matter of law on TeamHealth
Plaintiffs’ Prompt Pay Act claim. Only insureds have standing to bring a suit
under that Act, and TeamHealth Plaintiffs are not the Defendants’ insureds. In
addition, TeamHealth Plaintiffs failed to exhaust available administrative
remedies under the Insurance Code, rendering their claims nonjusticiable as a
matter of Nevada law.

e All of TeamHealth Plaintiffs’ causes of action are subject to conflict preemption
under ERISA § 514, and Defendants are therefore entitled to judgment as a matter

of law on every cause of action.

® This week, TeamHealth Plaintiffs asserted for the first time that they were seeking punitive damages in
connection with their unjust enrichment cause of action. This is inconsistent with both their Second
Amended Complaint and the Joint Pretrial Memorandum (“JPTQO”).
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For the reasons discussed in this Motion, this Court should grant Defendants judgment as a
matter of law.
1. LEGAL ARGUMENT

“If a party has been fully heard on an issue during a jury trial and the court finds that a
reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that
issue, the court may: (A) resolve the issue against the party; and (B) grant a motion for
judgment as a matter of law against the party on a claim or defense that, under the controlling
law, can be maintained or defeated only with a favorable finding on that issue.” NRCP 50(a).
A defendant may move for judgment as a matter of law after the close of the plaintiff’s case in
chief. NRCP 50(a)(2) (“any time before the case is submitted to the jury”).

This Court may enter judgment as a matter of law “when ‘the evidence is so
overwhelming for one party that any other verdict would be contrary to the law.”” Grosjean v.
Imperial Palace, Inc., 125 Nev. 349, 362, 212 P.3d 1068, 1077 (2009) (quoting M.C. Multi-
Family Dev., L.L.C. v. Crestdale Assocs., Ltd., 124 Nev. 901, 910, 193 P.3d 536, 542 (2008)).
Such a determination requires the establishment of clear, uncontradicted, self-consistent, and
unimpeached evidence. Sheeketski v. Bortoli, 86 Nev. 704, 708, 475 P.2d 675, 677 (1970). The
court determines whether there are any issues of fact remaining for the jury. See M &R Inv.
Co. v. Mandarino, 103 Nev. 711, 748 P.2d 488 (1987); Connell v. Carl’s Air Conditioning, 97
Nev. 436, 634 P.2d 673 (1981); Bliss v. De Prang, 81 Nev. 599, 407 P.2d 726 (1965). In
considering a motion for judgment as a matter of law, the court must view the evidence and all
inferences from the evidence in a light most favorable to the party against whom the motion is
directed; it must not weigh the evidence or evaluate the credibility of the witnesses. State Univ.
& Cmty. Coll. Sys. v. Sutton, 120 Nev. 972, 986, 103 P.3d 8, 18 (2004); Banks v. Sunrise Hosp.,
120 Nev. 822, 839, 102 P.3d 52, 64 (2004); Connell, 97 Nev. at 438, 634 P.2d at 674. “[A]
nonmoving party can defeat a motion for judgment as a matter of law if it presents sufficient
evidence such that the jury could grant relief to that party.” D&D Tire v. Ouellette, 131 Nev.
462, 466, 353 P.3d 32, 35 (2015).

Defendants are entitled to judgment as a matter of law on most of TeamHealth
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Plaintiffs’ remaining claims.* Judgment should enter in favor of SHL, HPN, and UMR for all
claims, for the simple reason that TeamHealth Plaintiffs failed to present any evidence related to
these Defendants on key elements of their causes of action. All Defendants are entitled to
judgment as a matter of law on TeamHealth Plaintiffs” claim under the Unfair Claims Practices
Act; not only because TeamHealth Plaintiffs lack standing under that Act, but also because they
have presented no evidence on key elements of that claim. And because TeamHealth Plaintiffs
seek punitive damages only under that cause of action, their claims for punitive damages must
also fail. Every Defendant is entitled to judgment as a matter of law on TeamHealth Plaintiffs’
claim for breach of implied-in-fact contract because TeamHealth Plaintiffs presented no
evidence showing the basic elements of contract formation. Every Defendant is also entitled to
judgment on TeamHealth Plaintiffs’ claim under the Prompt Pay Act, both because TeamHealth
Plaintiffs do not have a private right of action under that Act and because they failed to exhaust

available administrative remedies.

A. There Is No Evidence to Support Any of TeamHealth Plaintiffs’ Claims
Against SHL, HPN, or UMR

TeamHealth Plaintiffs produced no evidence to establish any claim against SHL, HPN, or
UMR. Almost no testimony came in regarding the history of any relationship between SHL,
HPN, or UMR on the one hand, and any of the TeamHealth Plaintiffs on the other. There is no
evidence about any interactions or course of dealing between TeamHealth Plaintiffs and SHL,
HPN, or UMR. The evidence that TeamHealth Plaintiffs did present concerned SHL, HPN, or
UMR out-of-network savings programs. 11/15/2021 Tr. 188:22-189:7 (Mr. Ziemer testified that
UMR earns a fee based on clients using programs that do not pay claims at billed charges); id.
194:20-205:2 (eliciting testimony from Mr. Ziemer about claims being paid based on UMR’s
out-of-network programs and UMR’s fees); id. 211:8-11 (questioning related to UMR’s use of

MultiPlan but not with respect to a specific At-Issue claim); id. 221:10-224:16 (questioning

* In fact, because all of TeamHealth Plaintiffs’ causes of action are preempted by ERISA, see infra
Section F, Defendants are entitled to judgment as a matter of law on all claims.
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based on how summary plan documents administered by UMR determine At-Issue Claim
reimbursement); 11/16/2021 Tr. 158:14-18 (Ms. Hare testified that SHL and HPN do not use
“cost reduction or savings programs”); id. 177:13-16 (same). Nor have TeamHealth Plaintiffs
introduced a single document that evidences a contract manifested by conduct. See, e.g., P159
(UMR’s administrative services agreement with a client); 11/15/2021 Tr. 197:21-203:23
(questioning related to P159 and how it relates to claims reimbursement). Without specific
evidence apart from the list of claims itself (which purports to show the amounts billed and
amounts allowed, and little else, see Exhibit P473), TeamHealth Plaintiffs have not proved their
causes of action against these Defendants. This complete failure of proof makes any verdict
against these Defendants contrary to law.

TeamHealth Plaintiffs’ causes of action require proof of something more than a disparity
between their billed charges and the amounts they received in reimbursement. Without evidence
of a course of dealing between TeamHealth Plaintiffs, on the one hand, and SHL, HPN, and
UMR on the other, there are no facts from which jurors could infer an implied-in-fact contract.
Smith v. Recrion Corp., 91 Nev. 666, 668, 541 P.2d 663, 664 (1975) (terms of an implied-in-fact
contract are “manifested by conduct”). Without specific evidence about the individual claims
submitted to these Defendants, their liability could not be “reasonably clear” for the purposes of
TeamHealth Plaintiffs’ Unfair Claims Practices Act claim. NRS 686A.310(e) (unlawful for
insurer to “fail[] to effectuate prompt, fair and equitable settlements of claims in which liability
of the insurer has become reasonably clear”). And without evidence about these Defendants’
conduct in retaining a benefit, there cannot be sufficient proof that they were unjustly enriched
by paying TeamHealth Plaintiffs what they did on the reimbursement claims that were submitted

to them. Judgment should be entered in favor of UMR, SHL, and HPN on all causes of action.

B. Defendants Are Entitled to Judgment as a Matter of Law on TeamHealth
Plaintiffs’ Cause of Action Under the Nevada Unfair Insurance Practice Act

TeamHealth Plaintiffs bring a cause of action against all Defendants under the Unfair
Claims Practices Act. That Act confers standing only on an insured as against its insurer.

TeamHealth Plaintiffs are not insureds, and several of the Defendants are not insurers. Even if
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they were, TeamHealth Plaintiffs have failed to offer evidence on several of the elements of this

cause of action. Defendants are entitled to judgment as a matter of law.

1. TeamHealth Plaintiffs Lack Standing to Assert a Cause of Action
Under the Unfair Claims Practices Act

Under the text of the Unfair Claims Practices Act, under the many decisions of the
Nevada Supreme Court and other cases, and under the guidance of the Nevada Insurance
Commissioner, no private right of action exists in favor of TeamHealth Plaintiffs against any
Defendant.

The text of the Unfair Claims Practices Act is conclusive on this subject. The private

right of action, added by the Nevada Legislature in 1987, is created by the following language:

In addition to any rights or remedies available to the
Commissioner, an insurer is liable to its insured for any damages
sustained by the insured as a result of the commission of any act
set forth in subsection 1 as an unfair practice.

NRS 686A.310(2) (emphasis added); see also 1987 St. of Nev., Ch. 470 p. 1067 A.B. 811. The
Nevada Legislature in 1989 considered language to “expressly provide for action by a third party
claimant for violation of the unfair claims settlement practices act by insurance companies,” but
no such enactment has ever been added. Crystal Bay Gen. Imp. Dist. v. Aetna Cas. & Sur. Co.,
713 F. Supp. 1371, 1377 (D. Nev. 1989). There is, therefore, no text supporting a cause of action
in favor of a third-party claimant against any defendant.

TeamHealth Plaintiffs, as service providers, are mere third party beneficiaries to an
insurance contract, and have no right to file claims for breach under the Unfair Claims Practices
Act. The seminal case on this subject, Tweet v. Webster, 610 F. Supp. 104 (D. Nev. 1985), held
that the Act did not create a private cause of action. In that case, Chief Judge Reed extensively
canvassed the text and history of the Act, similar enactments in California and elsewhere, the
model code upon which these acts are based, and legislative history, and concluded that no
private right of action existed under the Act. “Where Nevada’s insurance code has no language

relating to other liability of insurers,” other than those expressly provided, “none can be read in.”
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Id. at 1194. “[W]here a legislature writes an insurance code with specific penalties and remedies
for violation thereof, the code is as the legislature intended.” Id.>

Case after case since Tweet and since the 1987 enactment of a private right of action have
consistently refused to find an extra-textual right of action in favor of third-party claimants or
medical providers. In Crystal Bay, where the district court did find an implied right of action for
an insured in a case arising prior to the 1987 amendment, the court nonetheless noted that there
was “no reason to disagree with [Chief Judge Reed’s] conclusion that the Act created no private
right of action in favor of third party claimants against the insurer.” 713 F. Supp. at 1376. This
consistent and clear statement of law has been repeated through the decades. See, e.g., Burley v.
Nat’l Union Fire Ins. Co. of Pittsburgh PA, No. 315CV00272HDMWGC, 2016 WL 4467892, at
*2 (D. Nev. Aug. 22, 2016) (“It is well established that third party claimants have no private
cause of action under NRS 686A.310.”); Talbot v. Sentinel Ins. Co., No. 2:11-CV-01766-MMD,
2012 WL 3995562, at *4 (D. Nev. Sept. 10, 2012) (“The law in Nevada is clear: third-party
claimants may not bring claims against insurers or their insured under NRS § 686A.310.”);
Weast v. Travelers Cas. & Sur. Co., 7 F. Supp. 2d 1129, 1132 (D. Nev. 1998) (“[T]he [Nevada
Unfair Practices] Act created no private right of action in favor of third party claimants against
the insurer.”); Hunt v. State Farm Mut. Auto. Ins. Co., 655 F. Supp. 284, 287 (D. Nev. 1987)
(“Nevada does not recognize a right of action on the part of a third-party claimant against an
insurance company for bad-faith refusal to settle.”).®

These federal diversity cases are reinforced by decisions of the Nevada Supreme Court,

holding that individuals in far closer privity than TeamHealth Plaintiffs to the underlying

® As noted above, the Nevada Legislature enacted a new provision of the Unfair Claims Practices Act two
years after Tweet, that provided for a private right of action where “an insurer is liable to its insured.”
1987 St. of Nev., Ch. 470 p. 1067 A.B. 811. As also noted, the Nevada Legislature considered and
rejected a private right of action in favor of third-party claimants like TeamHealth Plaintiffs. Crystal Bay,
713 F. Supp. at 1377.

® Defendants acknowledge that this Court was unpersuaded by these authorities at the motion to dismiss
stage. However, with the benefit of a fully developed record, it is now clear that TeamHealth Plaintiffs
are not insureds and are the type of third-party beneficiary that the Tweet court held lacked standing under
the Unfair Insurance Claims Act.
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insurance contract lacked standing to sue. In United First Ins. Co. v. McClelland, 105 Nev. 504,
780 P.2d 193 (1989), Mrs. McClelland was a dependent medical insured under her husband’s
health policy and sued for emotional distress due to denial of benefits to her husband. The Court
held that even though Mrs. McClelland was an insured under the policy, she lacked standing to
sue. Although McClelland involved a common law claim, the Supreme Court in Gunny v.
Allstate Insurance Co., 108 Nev. 344, 346, 830 P.2d 1335, 1336 (1992), applied its reasoning. In
Gunny, the plaintiff was injured when he was struck by a boat propeller being operated by his
father. The son made a claim against the boat liability carrier of his father. The Court held that
the son lacked standing on the bad faith claim because of the absence of a contractual
relationship between the son and the insurer and held that the son had “no private right of action
as a third-party claimant under NRS 686A.310,” citing the federal decisions in Tweet and Crystal
Bay. 108 Nev. at 346. The absence of a contractual relationship precluded standing for the
common-law bad faith claim and third-party claimant status precluded liability under the Act.

Cases since Gunny have consistently applied its holding to permit only an insured with an
insurance contract with the insurer to pursue claims under the Act. See, e.g., Fulbrook v. Allstate
Ins. Co., Nos. 61567, 62199, 2015 WL 439598, at *4 (Nev. Jan. 30, 2015) (“This statute,
however, does not provide a private right of action to third-party claimants.”); Wilson v. Bristol
W. Ins. Grp., No. 209-CV-00006-KJD-GWF, 2009 WL 3105602, at *2 (D. Nev. Sept. 21, 2009)
(“No private right of action as a third-party claimant is created under NRS 686A.310.”).”

It may be, as some federal district courts have suggested, that where the insured assigns
its benefits to a third-party claimant such as a medical provider, that third-party claimant may

step into the shoes of insured. But that is irrelevant to this case. “Without an assignment,

" In Bergerud v. Progressive Casualty Insurance, 453 F. Supp. 2d 1241 (2006), the court permitted a
claim under the Act to survive a motion to dismiss where the plaintiff “is an insured, had a contractual
relationship with [the insurer-defendant], and is a first-party claimant.” Id. at 1250. The district court
also makes comments in dicta that “Nevada does not exclude non-contracting parties from asserting a
private right of action for violation of the ... Act. Instead, only third-party claimants and parties without a
contractual relationship with an insurer cannot assert a claim under the ... Act.” Id. This dicta, however,
was unrelated to the case and inconsistent with Gunny, insofar as it confuses Gunny’s holding on the
common-law bad faith claim with the holding on the Unfair Claims Practices Act claim.
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voluntary or forced,” TeamHealth Plaintiffs “still lacked standing to proceed directly against”
Defendants for liability under the Act.® Bell v. Am. Fam. Mut. Ins. Co., 127 Nev. 1118, 373 P.3d
895 (2011); see also Hetly v. Am. Equity Ins. Co., No. 208CV00522PMPLRL, 2008 WL
11389200, at *3 (D. Nev. Nov. 14, 2008) (“However, generally, a valid assignment confers a
right of standing upon the assignee to sue in place of the assignor.”); cf. Wilson, 2009 WL
3105602, at *2 (finding no assignment of benefits to support common-law bad faith claim). For
instance, in Hicks v. Dairyland Insurance Co., No. 2:08-CV-1687-BES-PAL, 2009 WL
10693627 (D. Nev. Apr. 27, 2009), the Court held that a third-party claimant lacked standing
under the Act where he was not an insured and lacked an assignment of benefits from the
insured. Id. at *3. TeamHealth Plaintiffs have not only not proven such an assignment, they
have disclaimed reliance on such an assignment. SAC at 2 n.5.”

Although TeamHealth Plaintiffs seek relief only under 686A.310(1)(e), see SAC 92—
93; JPTO at 5 (citing SAC 11 90-97), other prongs under the heading of NRS 686A.310 refer to
practices directed generally at “claimants.” But even if TeamHealth Plaintiffs sought relief
under those other prongs, they would lack standing there too. That service providers such as
TeamHealth Plaintiffs are excluded is bolstered by the implementing regulations promulgated by
the Nevada Department of Insurance and the Insurance Commissioner. The implementing
regulations for the Unfair Claims Practices Act contemplate only two valid categories of

claimants. A first-party claimant is defined as one *“asserting a right to payment under an

8 Defendants have always contended—and continue to contend—that the Plaintiffs in fact received
assignments of benefits from all of Defendants’ plan members and by virtue of those assignments, stand
in the shoes of Defendants’ plan members which must result in all of Plaintiffs’ claims being subject to
preemption under ERISA. However, Plaintiffs have disclaimed any reliance on these assignments and the
Court has repeatedly rejected Defendants’ argument. Therefore, Plaintiffs are estopped from now
changing course and accepting the benefit of receiving an assignment (potential standing as a third party
claimant) while avoiding the consequences of such an assignment (ERISA preemption).

° If Plaintiffs chose to rely on assignments to manufacture standing for their Unfair Insurance Practice Act
claim, then the claim would be preempted by ERISA. See DB Healthcare, LLC v. Blue Cross Blue Shield
of Ariz., Inc., 852 F.3d 868, 873 (9th Cir. 2017) (valid assignment of benefits confers standing to bring
claim under ERISA); Aetna Health Inc. v. Davila, 542 U.S. 200, 210 (2004) ( “[I]f an individual, at some
point in time, could have brought his claim under ERISA 8§ 502(a)(1)(B), and where there is no other
independent legal duty that is implicated by a defendant's actions, then the individual's cause of action is
completely pre-empted by ERISA § 502(a)(1)(B).”).
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insurance contract or policy arising out of the occurrence of the contingency or loss covered by
the contract or policy.” Nev. Admin. Code 686A.625. A first-party claimant “does not include a
person who provides service to an injured party.” Id. A third-party claimant is “one asserting a
claim against any person, corporation, association, partnership or other legal entity insured under
an insurance contract or policy.” Id. 686A.650. Likewise, a third-party claimant “does not
include a person who provides service to an injured party.” 1d.*° TeamHealth Plaintiffs do not
qualify as first-party or third-party claimants under the Act. Indeed, TeamHealth Plaintiffs are
categorically and specifically excepted from the definition of claimant.

In short, the consistent law, as developed by the Nevada Legislature, the Nevada
Supreme Court, the Nevada federal district courts, and the Nevada Commission of Insurance
excludes service providers such as having a private right of action under the Act. If this Court
sent this claim to the jury, it would be the first to do so and it would do so standing up against

copious and undisputed authority.

2. Several Defendants Are Not Insurers and Cannot Be Held Liable
Under the Unfair Claims Practices Act

The plain text of the Unfair Claims Practices Act, the consistent and unanimous case law,
and the implementing regulations apply the Act to insurers only. The text provides only that “an
insurer is liable to its insured.” NRS 686A.310(2). The title of NRS 686A.310 makes clear that
it provides for the liability of [an] insurer for damages.” (emphasis added). Nevada law defines
an “insurer” as “every person engaged as principal and as indemnitor, surety or contractor in the
business of entering into contracts of insurance.” NRS 679A.100. The Nevada Supreme Court
in Albert H. Wohlers & Co. v. Bartgis held that a plan administrator is not an insurer for the
purposes of NRS 686A.310 because they are not in the business of entering into insurance

contracts. 114 Nev. 1249, 1264, 969 P.2d 949, 960 (1998).

% The only contract contemplated by these definitions would be the “insurance policy or contract” which
is defined as an “insurance policy, plan or written agreement for or affecting insurance by whatever name
called and includes all clauses, riders or endorsements offered by any person or entity engaged in the
business of insurance in this State.” Nev. Admin. Code 686A.627. This definition cannot encompass the
unwritten implied-in-fact contract alleged in this case.
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Claims under the Unfair Claims Practices Act against UHS and UMR fail because those
two Defendants are not insurers as to all claims, and UHIC is not an insurer with respect to some
claims. 11/2/2021 Tr. 164:21-25 (Mr. Haben testified that some Defendants perform third party
administrator services for ASO clients); 11/3/2021 86:19-87:2 (Mr. Haben testified that
defendants performing third-party administrator services pay claims based on the directives of
the self-insured client because defendants only “administer the funds”); 11/8/2021 Tr. 152:23—
153:1 (Mr. Haben testified that UMR is a third-party administrator); 11/9/2021 Tr. 130:19-
131:10 (Mr. Haben testified that “UMR is the third-party administrator” and “UnitedHealthcare
itself is a third-party administrator . . . [f]or self-employed groups”); 11/10/2021 Tr. 21:11-22
(Mr. Haben testified that third-party administrators “do[] not incur the medical cost risk™); id.
24:10-17 (Mr. Haben testified that UHIC is a third-party administrator and an insurer); id.
29:16-19 (Mr. Haben testified that an administrative services agreement is between “the
employer group, with the third-party administrator to perform services on their behalf”); id.
29:20-30:10 (Mr. Haben testified that certificates of coverage are only associated with fully
insured plans and summary plan documents and administrative services agreements are
associated with a self-insured plan). These Defendants act as plan administrators for employer
self-funded plans. As an administrator of an employer self-funded plans, UHS and UMR are not
insurers. The employers are insurers and UHS, UMR, and UHIC provide administration
services. In Albert H. Wohlers, an insured argued that the plan administrator was liable because
an administrator fits within the statutory definition of a “person,” but the Nevada Supreme Court
held that “when considering unfair claims practices” the Act “proscribes unfair practices in
settling claims by an insurer, which [a plan administrator] is not.” 114 Nev. at 1265.

Because UHS and UMR are plan administrators and not insurers with respect to all the
At-Issue Claims, the Court should direct a verdict in favor of UHS and UMR with respect to all
claims under the Unfair Claims Practices Act. Because UHIC is a plan administrator with
respect to 119 At-Issue Claims, the Court should direct a verdict in favor of UHIC with respect

to those claims. In total, Defendants are entitled to a judgment as a matter of law on TeamHealth
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Plaintiffs’ cause of action under the Unfair Claims Practices Act with respect to 4,636 of the At-

Issue Claims because they were submitted to self-funded plans.

3. TeamHealth Plaintiffs Have Presented No Evidence That Any
Defendant’s Liability Was “Reasonably Clear” Prior to Trial

The Unfair Claims Practices Act delineates and proscribes many unfair practices, but
TeamHealth Plaintiffs’ complaint and Joint Pretrial Memorandum restrict their claim to the
practice described in NRS 686A.310(1)(e): “Failing to effectuate prompt, fair and equitable
settlements of claims in which liability of the insurer has become reasonably clear.” See SAC
192; JPTO at 5 (citing SAC 1 90-97). “This statute concerns the manner in which an insurer
handles an insured’s claim.” Patel v. Am. Nat’l Prop. & Cas. Co., 367 F. Supp. 3d 1186, 1193
(D. Nev. 2019) (emphasis added).

To prevail on this claim, TeamHealth Plaintiffs must prove that Defendants failed to
fairly settle payment of an insurance claim after the Defendants’ liability was reasonably clear.
Yusko v. Horace Mann Servs. Corp., No. 2:11-cv—00278-RLH-GWF, 2012 WL 458471, at *4
(D. Nev. Feb. 10, 2012) (granting summary judgment where plaintiff had not presented any
evidence that an officer, director, or department head was aware of the conduct in question);
Tweet, 614 F. Supp. at 1194 (“Furthermore, in the present case, plaintiffs do not present
probative evidence supporting their allegation that their claim against CSAA had become
‘reasonably clear.””).

Here, there is no probative evidence that Defendants’ liability for the At-lssue Claims had
become “reasonably clear” prior to trial. In most cases, the “reasonably clear” requirement is
established by the fact the insurer had concluded internally that a particular claim should be paid
but did not pay the claim. But the evidence at trial confirmed that Defendants in fact paid each
of the At-lssue Claims. See 11/16/2021 Tr. 226:23-227:10 (Mr. Leathers testified that
Defendants’ data for the At-lssue Claims includes reimbursement amounts); id. 233:12-22 (Mr.
Leathers testified that he analyzed claims that were allegedly underpaid as opposed to not paid).
Defendants paid those claims based on methodologies designed to arrive at a reasonable

reimbursement amount. And while the record is clear that Plaintiffs would like to have received
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a higher reimbursement, where the specific amount owed in dispute as to any one claim is not
reasonably clear to the insurer, that is sufficient to defeat this claim. See, e.g., Clifford v. Geico
Cas. Co., 428 F. Supp. 3d 317, 325 (D. Nev. 2019). In general, this claim is satisfied where the
insurer waited an “inordinate amount of time” to provide information about a particular claim.
See, e.g., Fries v. State Farm Mut. Auto. Ins. Co., No. 3:08CV00559LRH-VPC, 2010 WL
653757, at *4 (D. Nev. Feb. 22, 2010); Turk v. TIG Ins. Co., 616 F. Supp. 2d 1044, 1052 (D.
Nev. 2009). But there is no evidence that any Defendant waited an inordinate amount of time
before communicating about a claim. In fact, there is no evidence in the record about any
Defendant’s handling of any particular one of the At-Issue Claims.

Liability never became reasonably clear; indeed liability is still not reasonably clear. To
be sure, Defendants “acknowledged coverage, which is different from acknowledging liability.”
Schmall v. Gov’t Emps. Ins. Co., 240 F. Supp. 3d 1093, 1098 (D. Nev. 2016). The Court is
sending the issues of liability and damages to the jury. Where experts disagree, for instance, on
the amounts of damages, courts have granted judgment to defendants because “liability has not
become reasonably clear.” Lubritz v. AIG Claims, Inc., No. 217CV02310APGNJK, 2018 WL
7360623, at *7 (D. Nev. Dec. 18, 2018). Courts regularly hold that where there are genuine
issues of material fact regarding the existence or scope of liability of an insurer, liability has
perforce not become reasonably clear. Big-D Constr. Corp. v. Take It for Granite Too, 917 F.
Supp. 2d 1096, 1118 (D. Nev. 2013). In other words, unless the Court is of the opinion that it
could enter judgment as a matter of law in favor of TeamHealth Plaintiffs in a specific amount
on the underlying At-lIssue Claims, liability for those claims is not reasonably clear. Sherwin v.
Infinity Auto Ins. Co., No. 2:11-CV-00043-APG, 2013 WL 5918312, at *4 (D. Nev. Oct. 31,
2013) (“Whether Plaintiff is entitled to any additional amount is a disputed question of fact for
the jury, and is the crux of Plaintiff's breach of contract claim. Because it is not reasonably clear
that Infinity is liable to pay more under the policy, Plaintiffs allegations do not support a claim of
Unfair Trade Practices under NRS 686A.310.”).

The Unfair Claims Practices Act does not prohibit good faith disagreements over the

valuation of claims in the course of settling those claims. The Act targets delays in settlement
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where liability, not coverage, has become reasonably clear. At the close of TeamHealth
Plaintiffs’ case, liability has not become reasonably clear. Whether TeamHealth Plaintiffs are
entitled to any additional payment on the 11,563 At-Issue Claims depends on the jury’s
evaluation of those claims. Based on the statutory text and the case law, liability for these At-

Issue Claims is by definition not reasonably clear.

4. TeamHealth Plaintiffs Have Presented No Evidence that Defendants
Failed to Effectuate a Prompt, Equitable, and Fair Settlement

TeamHealth Plaintiffs contend that Defendants failed to “effectuate a prompt, equitable,
and fair settlement” because they did not negotiate with TeamHealth Plaintiffs on each of the At-
Issue Claims. That is not what the Act requires. TeamHealth Plaintiffs presented no evidence
that, where an individual claim was appealed and negotiated, Defendants were unreasonable in
negotiating a fair settlement. Indeed, they presented no evidence at trial that the parties
negotiated reimbursement rates at all. TeamHealth Plaintiffs offered no evidence that they
communicated with Defendants and sought to negotiate a higher reimbursement on the disputed
claims, and that Defendants rejected their reasonable demands for additional payment.

Without such evidence, TeamHealth Plaintiffs have failed to prove that Defendants
violated the Unfair Claims Practices Act as a matter of law. See, e.g., Harter v. Gov’t Emps. Ins.
Co., No. 2:19-CV-1330 JCM (EJY), 2020 WL 4586982, at *4 (D. Nev. June 11, 2020) (granting
summary judgment where evidence showed defendant “negotiated in good faith”); Matarazzo v.
GEICO Cas. Co., No. 219CV529JCMVCF, 2020 WL 1517556, at *4 (D. Nev. Mar. 30, 2020)
(granting summary judgment where insurer “promptly responded to plaintiff’s requests and
communications” and “had a basis for disputing plaintiff’s demands for the full policy limit”);
Amini v. CSAA Gen. Ins. Co., No. 2:15-cv-0402-JAD-GWF, 2016 WL 6573949, at *6 (D. Nev.
Nov. 4, 2016) (granting summary judgment where insurer “reasonably and promptly responded

to claim communications and engaged in settlement negotiations”).
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5. TeamHealth Plaintiffs Have Presented No Evidence That an Officer,
Director, or Department Head of Defendants Knowingly Permitted
the Alleged Violations

For there to be liability under NRS 686.310, TeamHealth Plaintiffs must prove that an
“officer, director, or department head of the insurer has knowingly permitted such an act or has
had prior knowledge thereof.” NRS 686A.270. Without evidence that an officer, director, or
department head permitted the unfair insurance practices, TeamHealth Plaintiffs’ claim fails as a
matter of law. Hackler v. State Farm Mut. Auto. Ins. Co., 210 F. Supp. 3d 1250, 1255 (D. Nev.
2016) (finding “Claims Teams Managers” did not qualify under the statutory requirements of
NRS 8§ 686A.270); see also Yusko, 2012 WL 458471, at *4 (granting summary judgment where
plaintiff had not presented any evidence that an officer, director, or department head was aware
of the conduct in question).

To be sure, TeamHealth Plaintiffs have presented testimony from officers of Defendants.
TeamHealth Plaintiffs questioned John Haben on the stand on five separate court days.
11/10/2021 Tr. 13:5-7 (Mr. Haben was the “Vice President of the out of network programs™). At
no time did TeamHealth Plaintiffs ask Mr. Haben about his prior knowledge of any one of the
At-Issue Claims. 11/2/2021 Tr. 123:13-128:22 (questioning based on hypothetical payment of
$254 for treatment of a gun-shot victim); 11/9/2021 Tr. 27:18-40:12 (questioning of Mr. Haben
related to one At-Issue Claim based on purported plan documents Exhibits P444 (EOB), P120
(SPD), P290 (COC) elicited testimony based on documents, not prior knowledge); id. 40:15-
45:10 (questioning related to Ruby Crest’s purported appeal of the At-Issue Claim depicted in
Exhibit P444 (related testimony at 11/9/2021 Tr. 27:18-40:12) made clear that Mr. Haben had no
knowledge of the claim appeal exhibit, P470, including Plaintiffs’ counsel’s assertion that
Defendants would not engage with them during the appeal); id. 101:11-107:16 (questioning
based on a MultiPlan document, P413, related to how Data iSight works made clear that Mr.
Haben lacks knowledge of whether every At-Issue Claim priced by Data iSight amounted to
250-350% of Medicare); id. 126:16-129:20 (questioning related to the P444 At-Issue Claim and
why the Data iSight pricing came out to 250% of Medicare but refusing to elicit Mr. Haben’s
understanding of that claim); 11/10/2021 Tr. 175:6-176:6 (questioning Mr. Haben based on
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hypothetical, but not At-Issue, claim); id. 176:7-181:12 (Mr. Haben read the billed charge and
allowed amount from document regarding one At-Issue Claim but providing no testimony about
his prior knowledge of the claim); id. 208:17-214:13 (Mr. Haben testified that P290 and P470
may not relate to the At-Issue Claim contained in P444). TeamHealth Plaintiffs did not elicit any
testimony from Daniel Rosenthal regarding any particular At-Issue Claim. Rosenthal Tr. 10:05-
06, 21:11-15 (Mr. Rosenthal testified that he was the former President of UnitedHealth Networks
and the current CEO of Commercial Business for UnitedHealth Group’s West Region). Rebecca
Paradise, Vice President of Out-of-Network Payment Strategy, was questioned on a small
number of At-lssue Claims, but she did not have prior knowledge of any of them. See
11/15/2021 Tr. 51:10-12; id. 7:22-8:4 (Ms. Paradise testified that claims in general may be paid
at a higher amount than what would be remitted by MultiPlan based on direction of client); id.
10:4-12:12 (Ms. Paradise testified about an email regarding the experience of a United employee
regarding an unknown claim priced by MutliPlan); id. 17:7-19:8 (questioning related to P444
that did not elicit Ms. Paradise’s prior knowledge of the claim); id. 20:2-9 (Ms. Paradise testified
that it would “untenable” for her to determine whether every claim using Data iSight was priced
at 250% of Medicare); id. 117:5-15 (Ms. Paradise testified that she is “unaware of a specific
situation” in which Defendants paid “ER claims at usual and customary”); id. 123:21-124:3 (Ms.
Paradise testified that she does “not review[] any claim. | didn’t review any of the thousands of
claims that are at—at issue in this case.”). Similarly, Scott Ziemer, UMR’s Vice President of
Customer Solutions, was questioned on a small number of claims, but he did not have any prior
knowledge of them. 11/15/2021 Tr. 244:8-11; id. 194:20-205:2 (failing to elicit testimony from
Mr. Ziemer about his prior knowledge of the specific At-Issue Claims despite showing him a
demonstrative based on P473 because Plaintiffs focused on Defendants’ fees); id. 211:8-11 (Mr.
Ziemer testified that “to [his] knowledge we have not told MultiPlan or Data iSight” how to
reimburse claims because “[w]e rely on their tool. They use publicly available information.
They have their own algorithm to determine their reasonable amount.”); id. 221:10-224:16

(questioning Mr. Ziemer on how a summary plan document relates to At-lssue Claims, but
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failing to elicit any testimony regarding his prior knowledge of those claims); id. 236:11-12 (“I
am not a plan document person.”).

Not a single officer, director, or department head has been presented for SHL or HPN.
Leslie Hare, the sole SHL and HPN witness, testified explicitly that she is not a department head.
11/16/2021 Tr. 199:11-15 (testifying that she reports to another person and does not consider
herself a department head). Ms. Hare also testified that she did not have any prior knowledge
regarding the At-Issue Claims. 10/16/2021 Tr. 135:6-18 (testifying that she is generally aware
that the At-Issue Claims were submitted by TeamHealth Plaintiffs, but nothing else); id. 142:24-
143:6 (failing to elicit testimony regarding the specific At-Issue Claims, but instead eliciting
testimony that out-of-network claims in general get reimbursed pursuant to plan documents).

In sum, TeamHealth Plaintiffs presented no evidence that demonstrates that any officer,
director, or department head permitted the unfair insurance practices that TeamHealth Plaintiffs

allege.

6. TeamHealth Plaintiffs Have Presented No Evidence of Damages from
Defendants’ Claims Process as Opposed to the Underlying At-Issue
Claims

TeamHealth Plaintiffs have no claim under the Unfair Claims Practices Act unless they
prove they suffered a harm that is distinct from the underlying At-Issue Claims. See Safety Mut.
Cas. Corp. v. Clark Cty. Nev., No. 2:10-CV-00426-PMP, 2012 WL 1432411, at *2 (D. Nev. Apr.
25, 2012) (“Clark County does not identify any evidence raising a genuine issue of material fact
that it suffered any damages from these two alleged claims handling failures apart from the
denial of coverage itself.”); Sanders v. Church Mut. Ins. Co., No. 2:12-CV-01392-LRH, 2013
WL 663022, at *3 (D. Nev. Feb. 21, 2013) (damages under Unfair Claims Practices Act must be
“costs which are separate and apart from damage caused by the underlying accident”); Yusko,
2012 WL 458471, at *4 (“Here, Yusko has not presented evidence of any damages resulting
from Horace Mann's conduct. The only damages for which the Court has evidence are a result of
the underlying accident, not the claims process or any conduct by Horace Mann.”). That is, to

have a valid claim under the Unfair Insurance Practice Act, TeamHealth Plaintiffs must have
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been separately harmed by the claims process itself, and not just through the performance of
emergency medicine services that went uncompensated or undercompensated.

To the extent TeamHealth Plaintiffs have presented any evidence at all that they were
harmed by Defendants’ conduct, that harm is limited to the plain fact that they received less than
their full billed charges in Defendants’ adjudication of the At-1ssue Claims. They do not allege,
and they have not proved, a harm that is distinct from the underpayments themselves.
11/16/2021 Tr. 65:7-10 (Lief Murphy, TeamHealth’s CEO, testified that billed charges should be
awarded because “[w]e perform the service”); id. 86:20-23 (TeamHealth “entitled to billed
charge”); Exhibit 1, Pls.” Response to Interrogatory No. 5 (“[I]t is implicit and expected that
[Defendants] will pay ... for the billed charges.”); see also Dep. of Kent Bristow (Ruby Crest
NRCP 30(b)(6)) at 91:8-14 (“[P]laintiffs are claiming damages as the difference between what
was reimbursed—whatever it was reimbursed at or allowed at, and full billed charges? A.
Correct.”); Dep. of Kent Bristow (Fremont NRCP 30(b)(6)) at 30:24-31:10 (“Plaintiffs’ theory
that they were entitled to full billed charges for the services that they billed for United members
on an out-of-network basis was limited by a determination of whether those charges were or
were not reasonable. Is that a fair summary of your statement of the plaintiffs’ position? A.
Yes”). There is no evidence that TeamHealth Plaintiffs suffered “costs which are separate and
apart from damage caused by the underlying accident.” Sanders, 2013 WL 663022, at *3. For
that reason, Defendants are entitled to judgment as a matter of law on TeamHealth Plaintiffs’
claims under the Unfair Claims Practices Act.

C. There Is No Evidence That Supports an Award of Punitive Damages

Based on the evidence submitted at trial, Defendants are entitled to judgment as a matter
of law on TeamHealth Plaintiffs’ claim for punitive damages under the Unfair Claims Practices

Act!  Punitive damages are available only to punish or deter “conduct that is outrageous,

! TeamHealth Plaintiffs do not seek punitive damages in connection with any other cause of action. Joint
Pre-Trial Memo at 5-6; see also SAC {1 80-89 (no allegation of entitlement to punitive damages in
Second Claim for Relief for unjust enrichment). Because in the Joint Pretrial Memorandum TeamHealth
Plaintiffs did not request punitive damage in connection with the unjust enrichment cause of action, they
have waived the right to seek those damages on that cause of action. “As a general proposition a pretrial
order does control the subsequent course of the trial and supersedes the pleadings.” Walters v. Nev. Title
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because of the defendant’s evil motive or his reckless indifference to the rights of others.”
Restatement (Second) of Torts § 908(2); see Coughlin v. Hilton Hotels Corp., 879 F. Supp. 1047,
1050 (D. Nev. 1995) (citing Turnbow v. Dep’t of Human Res., 109 Nev. 493, 853 P.2d 97, 99
(1993)) (“[P]unitive damages are not designed to compensate the victim of a tortious act but
rather to punish and deter oppressive, fraudulent or malicious conduct.”); State Farm Mut. Auto
Ins. Co. v. Campbell, 538 U.S. 408, 419 (2003) (factors that indicate outrageous conduct: “the
harm caused was physical as opposed to economic; the tortious conduct evinced an indifference
to or a reckless disregard of the health or safety of others; the target of the conduct had financial
vulnerability; the conduct involved repeated actions or was an isolated incident; and the harm
was the result of intentional malice, trickery, or deceit, or mere accident”).

In analyzing whether conduct is outrageous or reprehensible in a way that permits an
award of punitive damages, economic harms are considered less reprehensible as threats to the
“health or safety of others.” Bains LLC v. Acro Prods. Co., 405 F.3d 764, 775 (9th Cir. 2005);
see also Calloway v. Reno, 116 Nev. 250, 993 P.2d 1259, 1267 (2000) (“Purely economic loss is
generally defined as ‘the loss of the benefit of the user’s bargain ... including ... pecuniary
damage for inadequate value, ... or consequent loss of profits.”). Also, “socially valuable
task[s]” or “conduct that might have some legitimate purpose” is considered less reprehensible
than conduct that is discriminatory. Bains LLC, 405 F.3d at 775.

The only harm for which TeamHealth Plaintiffs presented evidence is that they received
less payment than they demanded as reimbursement for certain out-of-network emergency
medicine services. There is no evidence that these “underpayments” threatened anyone’s health
or physical safety; to the contrary, the only harm appears to be purely economic, in that
TeamHealth Plaintiffs’ parent company and investors received less of a windfall than they might
have anticipated. Moreover, the Defendants’ motive in paying less than TeamHealth Plaintiffs’

full billed charges was not “evil” or fraudulent—the only testimony on this subject consistently

Guar. Co., 81 Nev. 231, 234, 401 P.2d 251, 253 (1965); see also EDCR 2.67(b)(2) (pretrial memorandum
must present “a list of all claims for relief ... with each category of damage requested”).
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affirmed that Defendants intended to control skyrocketing healthcare costs for their clients and
members. On the evidence presented, TeamHealth Plaintiffs cannot be awarded punitive

damages on their Unfair Claims Practices Act claim as a matter of law.

1. Punitive Damages Cannot Be Applied Against UHS or UMR Because
They Are Not Insurers

The only cause of action for which TeamHealth Plaintiffs contend the jury can award
punitive damages is their claim under the Unfair Claims Practices Act. See Joint Pre-Trial
Memo at 5-6. As explained above, this Act applies only to insurers and not to administrators of
self-funded health benefits plans. For that reason, punitive damages cannot be awarded against

UHS or UMR, who are not insurers and cannot be liable under the Act.

2. Punitive Damages Cannot Be Awarded on a Cause of Action that
Sounds in Contract

TeamHealth Plaintiffs cannot obtain punitive damages against any Defendant because
their cause of action under the Unfair Claims Practices Act sounds in contract, not in tort. NRS
42.005 permits punitive damages only “in an action for breach of an obligation not arising from
contract,” and the Nevada Supreme Court has ruled that punitive damages cannot be awarded
under NRS 42.005 where an action “sounds in contract, and not in tort.” Rd. Highway Builders,
LLC v. N. Nev. Rebar, Inc., 284 P.3d 377, 384 (Nev. 2012); see also Sprouse v. Wentz, 105 Nev.
597, 602, 781 P.2d 1136, 1140 (1989) (“[P]Junitive damages must be based on an underlying
cause of action not based on a contract theory.” (emphasis added)). This prohibition applies not
just to breach of contract claims, but broadly to any cause of action that “arises from” or “sounds
in” contract. Frank Briscoe Co. v. Clark County, 643 F. Supp. 93, 100 (D. Nev. 1986) (breach of
warranty claim cannot support an award of punitive damages); e.g., Desert Salon Servs., Inc. v.
KPSS, Inc., No. 2:12-CV-1886 JCM (CWH), 2013 WL 497599, at *5 (D. Nev. Feb. 6, 2013)
(contract-based causes of action for intentional interference with contractual relations, intentional
interference with prospective economic advantage, and breach of the implied covenant of good
faith and fair dealing cannot support an award of punitive damages); Franklin v. Russell Rd.

Food & Beverage, LLC, No. 14A709372, 2015 WL 13612028, at *13 (Nev. Dist. Ct. June 25,
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2015) (claims alleging failure to pay Plaintiffs Nevada’s minimum wage do not “sound in tort,
and in fact, are based on a contract theory”).

It is not disputed that TeamHealth Plaintiffs’ Unfair Claims Practices Act sounds in
contract: they have conceded that their claim sounds in contract, and this Court agreed. See Ps’
Opp. to Mot. to Dismiss at 25-26 (May 29, 2020); Order Denying Mot. to Dismiss FAC { 68.
For that reason alone, punitive damages cannot be awarded as a matter of law.** NRS 42.005.

Because TeamHealth Plaintiffs’ Unfair Claims Practices Act claim sounds in contract,
and because that claim is the only predicate for punitive damages in this case, TeamHealth

Plaintiffs as a matter of law cannot recover punitive damages.

3. TeamHealth Plaintiffs Have Presented No Evidence of Oppression,
Fraud, or Malice

NRS 42.005 requires “clear and convincing evidence” of “oppression, fraud or malice.”
NRS 42.005(1); see also United Fire Ins. Co. v. McClelland, 105 Nev. 504, 512, 780 P.2d 193,
198 (1989) (to obtain punitive damages, plaintiff must show evidence of “oppression, fraud, or
malice”). Far from “clear and convincing” evidence, TeamHealth Plaintiffs have presented no
evidence of fraud, oppression, or malice, that would permit a reasonable jury to award punitive
damages under NRS 42.005.

a. No Evidence of Fraud

To prove fraud, TeamHealth Plaintiffs must prove (1) a false representation,

(2) Defendants” knowledge or belief that the representation is false, (3) Defendants’ intention to

induce TeamHealth Plaintiffs’ reliance on that representation, (4) TeamHealth Plaintiffs’

12 Were this cause of action to sound in tort rather than contract as this Court has held, then TeamHealth
Plaintiffs would have no standing to bring a cause of action under the Unfair Claims Practices Act. The
Nevada Supreme Court has held on multiple occasions that NRS 686A.310 does not create a private right
of action in favor of third-party claimants—as opposed to insureds—Ilike TeamHealth Plaintiffs. See,
e.g., Fulbrook, 2015 WL 439598, at *4 (“This statute, however, does not provide a private right of action
to third-party claimants.”); Gunny, 108 Nev. at 346) (“[W]e conclude that [plaintiff] has no private right
of action as a third-party claimant under NRS 686A.310.”); see also Mot. to Dismiss FAC at 23-24.
TeamHealth Plaintiffs are judicially estopped from now arguing that this claim sounds in tort after
convincing this Court that the claim was based on contract.
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justifiable reliance on the representation, and (5) damages. Nev. State Educ. Ass’n v. Clark Cty.
Educ. Ass’n, 482 P.3d 665, 675 (2021).

TeamHealth Plaintiffs presented no evidence of any of these elements at trial, and
therefore punitive damages cannot be awarded based on fraud. At most, TeamHealth Plaintiffs
presented evidence that Defendants made some representations about Data iSight. See P363
(United Website Showing Fair Health Used as Benchmark); Tr. 11/3/2021 27:24-37:4;
11/10/2021 Tr. 92:14-100:3, 104:6-109:23; 11/12/2021 Tr. 79:20-82:19, 85:6-88:6 (Mr.
Haben’s testimony that this P363 did not reveal any misrepresentations); P488 (United
Healthcare Member Rights & Responsibilities Page). There is no evidence showing these
representations were false, no evidence that TeamHealth Plaintiffs justifiably relied on these
representations, and no evidence that these representations caused them to be harmed in any way.

The jury has discretion to award punitive damages only if it finds by clear and convincing
evidence that the defendant was guilty of malice, fraud, or oppression in the conduct that
provides the basis for liability. NRS 42.002. That is, to award punitive damages, the jury must
find that Defendants acted fraudulently in their failure to negotiate equitable, fair, and prompt
settlements in violation of the Unfair Claims Practices Act. The websites that TeamHealth
Plaintiffs have offered into evidence have no connection with any failure to negotiate claims;
those websites were published long before the dates of service on the At-Issue Claims.
TeamHealth Plaintiffs therefore have not offered any evidence of fraud that could support an
award of punitive damages.

b. No Evidence of Oppression or Malice

Oppression or malice requires that the defendant “knows of the probable harmful
consequences of a wrongful act and willfully and deliberately fails to act to avoid those
consequences.” Kinder Morgan Energy Partners, L.P. v. Claytor, 130 Nev. 1205, published at
Nos. 60131, 60667, 2014 WL 7187204, at *4 (Nev. Dec. 16, 2014). To prove oppression or
malice, TeamHealth Plaintiffs must prove “despicable conduct” that shows “a conscious
disregard of the rights or safety of others.” Id.; see also Ainsworth v. Combined Ins. Co. of Am.,

104 Nev. 587, 590, 763 P.2d 673, 675 (1988) (oppression is “a conscious disregard for the rights
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of others which constitute[s] an act of subjecting plaintiffs to cruel and unjust hardship”). Such
“conscious disregard of the rights or safety of others” cannot, as a matter of law, include
underpayments to TeamHealth Plaintiffs or their corporate parents, or a “strategy to terminate ...
contracts” with TeamHealth practice groups. See Ps’ Resp. to Ds’ Trial Br. re: Out-of-State
Harms at 4. Such economic harms are not “reprehensible” in a way that could justify an award
of punitive damages. See Bains LLC, 405 F.3d at 775.

TeamHealth Plaintiffs have submitted no evidence that could support a finding of malice,
fraud, or oppression. Indeed, there is no malice or oppression as a matter of law because
Defendants paid the insurance claims at issue. See Pioneer Chlor Alkali Co. v. Nat’l Union Fire
Ins. Co., 863 F. Supp. 1237, 1250-51 (D. Nev. 1994) (acknowledging “difficulty constructing a
factual situation where an insurer who violated [NRS 686A.310] could have done so with an
oppressive or malicious intent yet not denied, or refused to pay, the claim”). Defendants cannot
have had the “evil” state of mind required to prove malice or oppression—the only evidence
concerning the states of mind of Defendants’ executives shows that they were concerned about
controlling costs for their clients and members, and this evidence concerns Defendants’ out-of-
network programs generally rather than the settlement of any particular At-Issue Claim. See
11/10/2021 Tr. 45:10-47:24 (Mr. Haben testified that Defendants’ out-of-network programs are
in place to help control costs and that they “continuously look at our out-of-network programs to
make sure we’re paying a fair and reasonable rate, and we’re addressing costs.”); 11/10/2021 Tr.
136:13-137:1 (Mr. Haben testified that Defendants reached out to Multiplan for help in
controlling costs because “[c]lients were demanding better controls on medical costs, and they
were looking for better solutions.”); 11/11/2021 Tr. 23:21-24:4 (Mr. Haben testified that market
intelligence revealed that Defendants were “behind our competitors” who were “doing a better
job” to control client healthcare spend”); 11/15/2021 Tr. 199:14-23 (Mr. Ziemer testified that
UMR has “a variety of programs under our cost reduction and savings programs that are
designed to help our clients control costs.”); 11/12/2021 Tr. 215:22-23 (Ms. Paradise testified
that “I’m focused on driving savings for the clients. | don’t have accountability for any revenue

related to the programs”™).
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TeamHealth Plaintiffs both have failed to present evidence on a harm that could support
punitive damages, and have failed to present evidence that Defendants had a state of mind that

could support punitive damages.

D. Defendants Are Entitled to Judgment as a Matter of Law on TeamHealth
Plaintiffs’ Claim for Breach of Implied-in-Fact Contract

TeamHealth Plaintiffs claim that Defendants breached an implied-in-fact contract under
which they had agreed to pay TeamHealth Plaintiffs their full billed charges for all out-of-
network services indefinitely into the future. None of the evidence presented at trial even begins
to prove the existence of such a contract. “[A]n implied-in-fact contract exists where the conduct
of the parties demonstrates that they (1) intended to contract; (2) exchanged bargained-for
promises; and (3) the terms of the bargain are sufficiently clear.” Magnum Opes Constr. v.
Sanpete Steel Corp., 129 Nev. 1135 (2013) (citing Certified Fire Prot. Inc. v. Precision Constr.,
128 Nev. 371, 379, 283 P.3d 250, 256 (2012)).* “The terms of an express contract are stated in
words while those of an implied contract are manifested by conduct.” Smith, 91 Nev. at 668, 541
P.2d at 664 (citing Youngman v. Nev. Irrigation Dist., 70 Cal. 2d 240, 74 Cal. Rptr. 398, 449
P.2d 462 (1969)).

The evidence that TeamHealth Plaintiffs presented at trial shows that Defendants did not
agree to pay them their full billed charges, and that Defendants in fact almost never did pay their
full billed charges. See 10/16/2021 Tr. 63:9-17 (Mr. Murphy testified that TeamHealth does
“agree[] to discount to discount billed charges” to “get paid”); id. 65:17-22 (Mr. Murphy testified
that reimbursement at less than billed charges was acceptable at time of claim submission).
There is no evidence that Defendants intended to contract with TeamHealth Plaintiffs, no

evidence that they promised to reimburse TeamHealth Plaintiffs at their full billed charges, and

3 Defendants cite Magnum Opes for its persuasive value, and its application of Certified Fire, not as
precedent. NRAP 36(c)(3). Defendants note that this case has been cited by the Nevada Federal District
Court as binding authority in this action. See Fremont Emergency Servs. (Mandavia), Ltd. v.
UnitedHealth Grp., Inc., 446 F. Supp. 3d 700, 705 (D. Nev. 2020).
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no evidence that Defendants agreed to any of the material terms of such of a contract. Under

these facts, judgment should be entered in Defendants’ favor as a matter of law.

1. An Implied-in-Fact Contract Requires All Elements of Contract
Formation

At the outset, an implied-in-fact contract has no different elements than an express
written or oral contract, except that the elements are manifested by conduct and not words.
Defendants anticipate that TeamHealth Plaintiffs will argue that an implied-in-fact contract may
be found by the jury without an intent to contract, without an exchange of promises, and without
clear terms of the bargain. This position flies in the face of contract law in Nevada, and indeed
contract law in any state or any jurisdiction following the tradition of English common law.
“The distinction between express and implied in fact contracts relates only to the manifestation
of assent; both types are based upon the expressed or apparent intention of the parties.” Cashill
v. Second Jud. Dist. Ct. of State ex rel. Cty. of Washoe, 128 Nev. 887, 381 P.3d 600 (2012).

The Court need look no further than the Nevada Supreme Court’s most recent
pronouncements on implied-in-fact contract. In Certified Fire Protection Inc. v. Precision
Construction, the Court reiterated the uncontroversial statement of contract law: “To find a
contract implied-in-fact, the fact-finder must conclude that the parties intended to contract and
promises were exchanged, the general obligations for which must be sufficiently clear.” 128
Nev. at 379-80. In Certified Fire, the Court found there was no implied-in-fact contract because
there were “simply too many gaps to fill.” Id. at 380. The defendant general contractor “never
agreed to a contract for only design-related work, the parties never agreed to a price for that
work, and they disputed the time of performance.” Id.

Cases before and after Certified Fire support this conclusion. The Court returned to the
elements of an implied-in-fact contract in another case between a general contractor and a
subcontractor in Magnum Opes Construction v. Sanpete Steel Corp., 129 Nev. 1135, No. 60016,
2013 WL 7158997 (Table) (Nev. Nov. 1, 2013).** The Court held, citing Certified Fire, that “an

14 See supra note 13.
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implied-in-fact contract exists where the conduct of the parties demonstrates that they (1)
intended to contract; (2) exchanged bargained-for promises; and (3) the terms of the bargain are
sufficiently clear.” Id. at *3. In Magnum Opes, the Court could find an implied-in-fact contract
based on a clear exchange of promises where the subcontractor agreed to perform services for a
total price of $1,145,021, if the general contractor accepted within ten days. Id. The general
contractor responded within that time and told the subcontractor to “proceed with any forward
momentum.” 1d. Further evidence supported “an inference of the parties’ intent to contract,”
beyond the clear offer and acceptance. Id. Likewise in Steele v. EMC Mortgage Corp., the
Nevada Supreme Court held that where a bank accepted loan payments from an individual and
communicated with that individual regarding the loan’s status, no implied-in-fact contract was
formed because the individual presented no evidence that could “manifest the parties’ intent to
bind [the bank] to the terms of the loan so as to give rise to an implied contract.” 129 Nev. 1154,
No. 59490, 2013 WL 5423081, at *1 (Nev. Sept. 20, 2013)."

Cases preceding Certified Fire, going back decades and more, establish that all the
traditional elements of contract formation must be present to establish an implied-in-fact
contract. In 1975, the Nevada Supreme Court ruled that “[i]n order to prevail on the theory of a
contract implied in fact, the court would necessarily have to determine that both parties intended
to contract, and that promises were exchanged.” Smith, 91 Nev. at 669, 541 P.2d at 665. Mr.
Smith met with the general manager of the Stardust Hotel, and told him about his idea for the
Stardust to establish a recreational vehicle park next to the hotel. Mr. Smith indicated he wanted
to be compensated for his idea, for an unspecified amount of money or participation in the
venture in an executive capacity. The general manager stated he was not interested in the idea,
but two years later the Stardust opened the recreational vehicle park known as Camperland next
to the hotel. The Court held that in the absence of evidence suggesting intent to contract on the
part of the Stardust or a promise by Stardust to compensate Mr. Smith, no contract was formed.

Id. (“There being no evidence of contractual intent or the exchange of mutual promises, express

15 Cited for persuasive value, not as precedent. NRAP 36(c)(3).
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or implied, there was no genuine issue of fact.”). Likewise, in Bally’s Grand Employees’
Federal Credit Union v. Wallen, for instance, the Nevada Supreme Court found no implied-in-
fact contract was formed where the plaintiff could not establish that the defendant could not
“establish an intention on the part of [the employer] to create anything other than an at-will
employment contract.” 105 Nev. 553, 556, 779 P.2d 956, 958 (1989).

Indeed, the Nevada Supreme Court’s decision on a writ in this very case establishes that
the traditional contract-formation factors are necessary. When Defendants filed a writ of
mandamus seeking review of this Court’s ERISA-preemption decision, the Nevada Supreme
Court denied the writ, but cited authority related to TeamHealth Plaintiffs’ implied-in-fact
contract claim. United Healthcare Ins. Co. v. Eighth Jud. Dist. Ct. in & for Cty. of Clark, 489
P.3d 915, No. 81680, 2021 WL 2769032, at *2 (Nev. July 1, 2021). The Court cited Certified
Fire, and quoted the language that an implied-in-fact contract requires “that the parties intended
to contract and promises were exchanged.” Id. (quoting Certified Fire, 128 Nev. at 379, 283
P.3d at 256). And the Court cited James Hardie Gypsum (Nev.) Inc. v. Inquipco, and quoted it
for the proposition that “[i]ntent to make an offer or an acceptance is a question of act,” and
elements in the case. Id. (quoting James Hardie Gypsum (Nev.) Inc. v. Inquipco, 112 Nev. 1397,
1401, 929 P.2d 903, 906 (1996)).

The Nevada Supreme Court’s extensive treatment of this subject is also consistent with
that of the Restatement and learned treatises. See, e.g., Restatement (Second) of Contracts § 4
cmt. a (1981) (“Contracts are often spoken of as express or implied. The distinction involves,
however, no difference in legal effect, but lies merely in the mode of manifesting assent.”); 1
Williston on Contracts 8 1:5 (4th ed.) (*An implied-in-fact contract requires proof of the same
elements necessary to evidence an express contract: mutual assent or offer and acceptance,
consideration, legal capacity, and a lawful subject matter.”); 1 Corbin on Contracts 8 1.19 (2021)
(“The distinction between an express and an implied contract, therefore, is of little importance, if
it can be said to exist at all. The matter that is of importance is the degree of effectiveness of the

expression used.”).
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In short, although TeamHealth Plaintiffs have suggested there is some disagreement
regarding the elements of an implied-in-fact contract claim, this is a subject with resounding
agreement and consistency, across all case law in Nevada, outside of Nevada, and secondary
sources. In order to succeed on a claim of implied-in-fact contract, TeamHealth Plaintiffs must
prove: (1) that all parties intended to contract; (2) that all parties exchanged bargained-for
promises; and (3) that the terms of the bargain were sufficiently clear.

2. No Intent to Contract

TeamHealth Plaintiffs presented no evidence at trial that shows that any Defendants ever
intended to enter into a contract with TeamHealth Plaintiffs—or any evidence that TeamHealth
Plaintiffs intended to enter into a contract with Defendants. Without this evidence, their implied-
in-fact contract cause of action fails as a matter of law. “To find a contract implied-in-fact, the
fact-finder must conclude that the parties intended to contract.” Certified Fire, 128 Nev. at 379—
80, 283 P.3d at 256; see also Smith, 91 Nev. at 669, 541 P.2d at 665 (citing Horacek v. Smith, 33
Cal. 2d 186, 199 P.2d 929 (1948)) (“In order to prevail on the theory of a contract implied in
fact, the court would necessarily have to determine that both parties intended to contract, and that
promises were exchanged.”).

There is no evidence on record on which a jury could conclude the parties intended to
contract. The bare fact that TeamHealth Plaintiffs provided services to Defendants’ insureds
does not evidence an intent to contract. In Steele v. EMC Mortg. Corp., 129 Nev. 1154 (2013),
published at 2013 WL 5423081, the Nevada Supreme Court affirmed summary judgment on a
contract claim where the plaintiff did not present evidence that she entered into a contract with
the defendant, but relied only on the defendant’s acquiescence to the plaintiffs’ supposed
performance. Id. at *1 (*Although appellant presented evidence that EMC Mortgage accepted
loan payments from appellant and communicated with appellant regarding the loan’s status, this
conduct alone does not manifest the parties’ intent to bind appellant to the terms of the loan so as

to give rise to an implied contract between EMC Mortgage and appellant.”).X® Similarly here,

16 See supra note 15.
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TeamHealth Plaintiffs rely solely on the facts that they performed out-of-network emergency
medicine services, and that Defendants reimbursed them for those services on behalf of their
plan members. 10/16/2021 Tr. 65:7-10 (Mr. Murphy testified that billed charges should be
awarded because “[w]e perform the service”); 11/15/2021 Tr. 154:14-21 (Dr. Scherr only
testified that they have to treat patients by operation of law); 11/10/2021 Tr. 25:24-28:5 (Mr.
Haben testified that the allowed amount payable to providers “is defined by the benefit plan” and
is not the billed charges); id. 33:22-34:2 (Mr. Haben testified that the allowed amount for out-of-
network claims is paid based on what is “[d]efined in the benefit plan”); 11/16/2021 Tr. 148:12-
18 (Ms. Hare testified that HPN’s & SHL’s claims processing system is designed to reimburse
claims based on plan documents and not full billed charges). That is not enough to show
contract formation.

If anything, Defendants’ prior conduct establishes that there was no agreement to pay the
TeamHealth Plaintiffs’ full billed charges. TeamHealth Plaintiffs submitted evidence detailing
Defendants’ payments for the thousands of At-Issue Claims, which shows that Defendants rarely
paid TeamHealth Plaintiffs’ full billed charges. P473. “[T]he fact of agreement may be implied
from a course of conduct in accordance with its existence,” but the course of conduct here
implies exactly the opposite of what TeamHealth Plaintiffs contend. 17A C.J.S. Contracts § 375,
at 425 (1963). This is not a case in which a contract is implied because the parties “repeatedly
adhered to” the terms of a contract “in their previous course of dealing.” Reno Club v. Young
Inv. Co., 64 Nev. 312, 334, 182 P.2d 1011, 1021 (1947). Defendants’ course of conduct
repeatedly repudiates any notion that Defendants agreed to pay TeamHealth Plaintiffs their full
billed charges on each reimbursement claim for out-of-network emergency medicine services.

There is no evidence that shows Defendants communicated by word and deed that that
they intended to contract with TeamHealth Plaintiffs at any specific reimbursement rate for the
disputed emergency medicine services, much less the TeamHealth Plaintiffs’ full billed charges.
In fact, TeamHealth Plaintiffs successfully moved to exclude any such evidence of contract
negotiations. See 10/20/21 Tr. at 17:21-24. Regardless, that Defendants may have been willing

to contract with TeamHealth Plaintiffs, had they been willing to agree to different terms, does
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not evidence that Defendants did agree to any particular contractual terms. See 10/16/2021 Tr.
63:9-17 (Mr. Murphy testified that TeamHealth does *“agree[] to discount to discount billed
charges” to “get paid”); id. 65:17-22 (Mr. Murphy testified that a certain reimbursement less than
billed based on a wrap arrangement was acceptable at time of claim submission). “With respect
to contract formation, preliminary negotiations do not constitute a binding contract unless the
parties have agreed to all material terms.” May v. Anderson, 121 Nev. 668, 672, 119 P.3d 1254,
1257 (2005). There is no evidence of such an agreement here.
3. No Promises Exchanged

Another essential element of contract formation is that “promises were exchanged”
through the parties’ conduct. Smith, 91 Nev. at 669, 541 P.2d at 665 (citing Horacek v. Smith, 33
Cal. 2d 186, 199 P.2d 929 (1948)); see also Certified Fire, 128 Nev. at 379-80, 283 P.3d at 256
(“To find a contract implied-in-fact, the fact-finder must conclude that ... promises were
exchanged.”); Magnum Opes Constr. v. Sanpete Steel Corp., 129 Nev. 1135 (2013) (citing
Certified Fire, 283 P.3d at 256) (“Turning to the parties’ substantive arguments, an implied-in-
fact contract exists where the conduct of the parties demonstrates that they ... exchanged
bargained-for promises.”)."

TeamHealth Plaintiffs presented no evidence at trial that shows the Defendants
exchanged promises with TeamHealth Plaintiffs concerning the rate of payment for out-of-
network emergency medicine services. 10/16/2021 Tr. 65:7-10 (Mr. Murphy testified that billed
charges should be awarded because “[w]e perform the service™); 11/15/2021 Tr. 154:14-21 (Dr.
Scherr only testified that they have to treat patients by operation of law); 11/10/2021 Tr. 25:24-
28:5 (Mr. Haben testified that the allowed amount payable to providers “is defined by the benefit
plan” and is not the billed charges); id. 33:22-34:2 (Mr. Haben testified that the allowed amount
for out-of-network claims is paid based on what is “[d]efined in the benefit plan”). Moreover,
TeamHealth Plaintiffs admitted in an interrogatory response that none of the Defendants “orally

promised/omitted to reimburse [TeamHealth Plaintiffs] at a particular rate for the Healthcare

17 See supra note 13.
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claims.” Exhibit 1 at Interrogatory No. 4 (TeamHealth Plaintiffs’ October 4, 2021 Amended
Interrogatory Responses). As discussed above, evidence of the parties’ contract negotiations was
excluded from evidence. TeamHealth Plaintiffs have not proved that Defendants exchanged
promises.

4, No Meeting of the Minds on Material Terms

TeamHealth Plaintiffs also did not present any evidence at trial from which a jury could
infer the terms of an implied-in-fact contract. “A valid contract cannot exist when material terms
are lacking or are insufficiently certain and definite” for a court “to ascertain what is required of
the respective parties” and to “compel compliance” if necessary. Grisham v. Grisham, 128 Nev.
679, 685, 289 P.3d 230, 235 (2012); see also May, 121 Nev. at 672, 119 P.3d at 1257 (“A valid
contract cannot exist when material terms are lacking or are insufficiently certain and definite.”).
Here, there are at least two material terms that TeamHealth Plaintiffs have not established
through evidence: price and contract term.

Price in particular is a material term to any contract for Defendants to pay TeamHealth
Plaintiffs a specific rate for their services. Courts commonly find there to be no contract
formation where the parties have not agreed to a price. E.g., Certified Fire, 128 Nev. at 380, 283
P.3d at 256 (“There are simply too many gaps to fill in the asserted contract for quantum meruit
to take hold. Precision never agreed to a contract for only design-related work, the parties never
agreed to a price for that work, and they disputed the time of performance.” (emphasis added));
Matter of Est. of Kern, 107 Nev. 988, 991, 823 P.2d 275, 276-77 (1991) (“In the case at bar,
several essential elements of a valid contract are missing. ... [M]aterial terms such as subject
matter, price, payment terms, quantity, and quality are either altogether lacking or insufficiently
certain and definite to support specific performance.” (emphasis added)). TeamHealth Plaintiffs
have not presented a shred of evidence that Defendants affirmatively agreed to pay them at the
full billed charges or in any other amount. Indeed, within the span of this litigation they have
changed their own view of what Defendants supposedly agreed to pay for out-of-network
services. See United Healthcare Ins. Co. v. Eighth Jud. Dist. Ct. in & for Cty. of Clark, 489 P.3d

915 (Nev. 2021) (noting that “[t]he providers alleged an implied-in-fact contract to provide
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emergency medical services to United’s plan members in exchange for payment at a usual and
customary rate, and that United breached this contract by not doing so.”).

Nor have Plaintiffs submitted any evidence of the duration or term of the implied-in-fact
contract. To the contrary, TeamHealth Plaintiffs objected to Defendants questioning witnesses
on this topic. TeamHealth Plaintiffs’ position appears to be that the duration is indefinite—that
Defendants somehow agreed to pay them at their full rates forever into the future. Yet
TeamHealth Plaintiffs cannot point to a single piece of evidence that indicates anyone acting as
an agent of the Defendants, by their actions, agreed to a specific term for this contract to persist
in perpetuity. To the contrary, Defendants’ witnesses have denied having agreed to any such
term. 11/10/2021 Tr. 168:16-21 (testifying that the only contracts that Defendants enter into
“need[] to be in writing on contractual paper that was drafted by our attorneys and approved and
used and available through a database”); Rosenthal Tr. 39:21-41:23. In the context of an
agreement to pay Plaintiffs’ full billed charges, where payors and providers typically agree to far
lower rates as part of network agreements that last only a few years, the contract duration is a
material term of the contract. Without a meeting of the minds on that term, there can be no
implied contract. See Kern, 107 Nev. at 991.

Based on the evidence at trial, any verdict finding that Defendants formed an implied-in-
fact contract with TeamHealth Plaintiffs to pay their full billed charges for out-of-network
emergency medicine services would be contrary law, and Defendants are entitled to judgment as

a matter of law.

E. Defendants Are Entitled to Judgment as a Matter of Law on TeamHealth
Plaintiffs’ Prompt Pay Act Claim

Neither the Insurance Code nor the Prompt Pay Act itself affords TeamHealth Plaintiffs a
private right of action against Defendants. The Nevada Supreme Court has ruled that “the
insurance commissioner alone has authority to enforce the insurance code,” Joseph v. Hartford
Fire Ins. Co., No. 2:12-CV-798 JCM (CWH), 2014 WL 2741063, at *2 (D. Nev. June 17, 2014)
(emphasis added), and that the Insurance Commissioner has “exclusive jurisdiction in regulating

the subject of trade practices in the business of insurance.” Allstate Ins. Co. v. Thorpe, 123 Nev.
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565, 572, 170 P.3d 989, 994 (2007). No private right of action exists under the Prompt Payment
Act. And even if it did, TeamHealth Plaintiffs are barred from asserting that right of action as a
matter of law because they failed to exhaust available administrative remedies created by that

Act.

1. TeamHealth Plaintiffs Have No Private Right of Action Under the
Prompt Payments Act

No private right of action exists on the face of the Prompt Payments Act. The plain
meaning of NRS 690B.012 is that an interest penalty will be imposed if an insurance company
has determined that payment is owed, and failed to pay within thirty days. NRS 690B.012(4)
(“If the approved claim is not paid within that period, the insurer shall pay interest on the claim
....). The interest that accrues on the insurance claim acts as a punitive measure, which the
Nevada Legislature has imposed on insurance companies to compel them to pay the
policyholder's covered medical bills promptly. The statute does not impose any other liability
onto insurers, and NRS 690B.012 does not create a private right of action even for policyholders,
much less to third-party medical providers such as TeamHealth Plaintiffs.

If there were a private right of action implied in NRS 690B.012—and nothing in the text
of the statute suggests there is—that right of action would belong to the insured, not to
TeamHealth Plaintiffs. The statute governs how an insurer approves and pays “a claim of its
insured relating to a contract of casualty insurance.” NRS 690B.012(1). The rights and duties of
the statute therefore only accrue and flow to the policyholder, not to third-party medical
providers. TeamHealth Plaintiffs are not insureds of Defendants under any contract, and they
have repeatedly disclaimed any right to recover by standing in the shoes of insureds through an
AOB. SAC at 2 n.1 (Plaintiffs “do not assert claims that are dependent on the existence of an
assignment of benefits (“AOB”) from any of Defendants’ Members.”).*® TeamHealth Plaintiffs
have no statutory standing to sue under the Prompt Payments Act, and Defendants are entitled to

judgment as a matter of law.

8 If TeamHealth Plaintiffs were to rely on AOBs, their cause of action would be preempted by ERISA.
See supra note 3.
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2. TeamHealth Plaintiffs Failed to Exhaust Administrative Remedies

Defendants have asserted an affirmative defense of failure to exhaust administrative
remedies, and the evidence shows that Plaintiffs did not exhaust the available administrative
remedies for their Prompt Payment Act claim. “[A] person generally must exhaust all available
administrative remedies before initiating a lawsuit, and failure to do so renders the controversy
nonjusticiable. Allstate, 123 Nev. at 568, 571-72. Assuming the Prompt Payments Act creates a
private right of action for third parties—notwithstanding the text and purpose of the statute—
plaintiffs must first exhaust all available administrative remedies created by the Act.

The Insurance Code creates an administrative process that TeamHealth Plaintiffs were
required to exhaust before coming to court. The Insurance Code allows a person to apply for a
hearing of the Insurance Commissioner where that person is aggrieved by a “failure of the
Commissioner to” enforce the Insurance Code. NRS 679B.310(2)(b); see also Joseph, 2014 WL
2741063, at *2 (“the insurance commissioner alone has authority to enforce the insurance
code”). TeamHealth Plaintiffs were required to make such an application within 60 days of the
alleged failure by Defendants to provide timely reimbursement. See id. On such an application,
the Insurance Commission holds a hearing and makes a decision that can be appealed. NRS
679B.310(4)—(5); NRS 679B.370. Within 30 days of an adverse final ruling rendered by the
Insurance Commissioner, the TeamHealth Plaintiffs had the option of seeking judicial review of
the Commissioner’s decision. NRS 233B.130; see also NRS 233B.133 (outlining briefing
process for judicial review).

TeamHealth Plaintiffs presented no evidence that they complied with any of this
administrative process. TeamHealth Plaintiffs have not alleged or proven exhaustion of the
available administrative remedies, Defendants are entitled to judgment as a matter of law on
TeamHealth Plaintiffs’ claim under the Prompt Payments Act.

F. TeamHealth Plaintiffs” Causes of Action Are Preempted by ERISA

Under ERISA 8 514, a state-law claim conflicts with ERISA and is expressly preempted
if it “relates to” an employee benefit plan governed by ERISA. 29 U.S.C. 8 1144(a). This action
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is undoubtedly related to employee benefit claims, and all of TeamHealth Plaintiffs’ causes of
action are preempted by ERISA.

Plaintiffs’ claims are conflict preempted because they seek to compel thousands of
different ERISA-governed plans administered by Defendants to pay them their unilaterally set
charges without reference to the specific benefit rates established by the terms of each governing
health plan—and without any of the plans ever having agreed to pay anything other than the plan
benefit rates. For instance, if the governing plan adopted an out-of-network program that limited
the member’s benefit for out-of-network ER service to 200% of Medicare, any judgment finding
that Nevada common law imposes an obligation on Defendants to pay the TeamHealth Plaintiffs
their full billed charges, substantially above that out-of-network benefit, necessarily conflicts
with the terms of the ERISA plan. D5499 (plan document instructing to use OCM exclusively);
11/10/2021 Tr. 126:4-131:4 (Mr. Haben testified that testimony discussing the plan document
contained in D5499 required the OCM program to price out-of-network claims); 11/15/2021 Tr.
136:22-140:12 (Ms. Paradise testified that the usual and customary language in P146, a
certificate of coverage for a fully insured plan, did “not suggest . . . that the physician reasonable
and customary program established by FAIR Health would be used to reimburse an[] out-of-
network emergency service”); id. 137:25-138:7 (Ms. Paradise testified that plan document must
be reviewed to determine what out-of-network program applies); 11/16/2021 Tr. 142:24-143:6
(Ms. Hare testified that plan documents dictate out-of-network reimbursement); 11/16/2021 Tr.
148:12-18 (Ms. Hare testified that HPN’s & SHL’s claims processing system is designed to
reimburse claims based on plan documents and not full billed charges). But ERISA requires the
Defendants to “specify the basis on which payments are made to and from [their plans]” and to
administer their plans “in accordance with the documents and instruments governing the
plan[s].” 29 U.S.C. § 1102(b)(4); 29 U.S.C. § 1104(a)(1)(D). Any verdict that awards remedies
in excess of what Defendants owed under the governing plans would be contrary to ERISA.

ERISA preempts any state law that would, as Plaintiffs request, rewrite the terms of the
governing health plans to require payment for out-of-network ER services at amounts higher

than permitted by the plans. Indeed, it is well established that ERISA preempts implied-in-fact
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contract claims such as the TeamHealth Plaintiffs. Aetna Life Ins. Co. v. Bayona, 223 F.3d 1030,
1034 (9th Cir. 2000) (“We have held that ERISA preempts common law theories of breach of
contract implied in fact...”); Blau v. Del Monte Corp., 748 F.2d 1348, 1356 (9th Cir. 1984)
(breach of implied-in-fact contract claim was conflict preempted), abrogated on other grounds in
Dytrt v. Mountain States Tel. & Tel. Co., 921 F.2d 7889, 7894 n.4 (9th Cir. 1990); Parlanti v.
MGM Mirage, 2:05-CV-1259-ECR-RJJ, 2006 WL 8442532, at *6 (D. Nev. Feb. 15, 2006)
(breach of contract claim conflict preempted).
I11.  CONCLUSION

For the foregoing reasons, this Court should grant Defendants judgment as a matter of
law on all causes of action apart from TeamHealth Plaintiffs” claim for unjust enrichment against

UHS and UHIC.

Dated this 17" day of November, 2021.

/s/ Colby L. Balkenbush, Esq.

D. Lee Roberts, Jr., Esq.
Colby L. Balkenbush, Esq.
Brittany M. Llewellyn, Esq.
Phillip N. Smith, Jr., Esq.
Marjan Hajimirzaee, Esq.
WEINBERG, WHEELER,
HUDGINS,

GUNN & DIAL, LLC
6385 South Rainbow Blvd.,
Suite 400
Las Vegas, Nevada 89118
Telephone: (702) 938-3838
Facsimile: (702) 938-3864

Attorneys for Defendants

Natasha S. Fedder, Esq. (Admitted Pro Hac
Vice)

nfedder@omm.com

Jason A. Orr, Esq. (Admitted Pro Hac Vice)
jorr@omm.com

Adam G. Levine, Esgq. (Admitted Pro Hac
Vice)

alevine@omm.com

Hannah Dunham, Esg. (Admitted Pro Hac
Vice)

hdunham@omm.com

O’Melveny & Myers LLP

400 S. Hope St., 18" Floor

Los Angeles, CA 90071

Telephone: (213) 430-6000

Dimitri D. Portnoi, Esq. (Admitted Pro Hac
Vice)

dportnoi@omm.com

K. Lee Blalack, Il, Esqg. (Admitted Pro Hac
Vice)

Iblalack@omm.com

Jeffrey E. Gordon, Esqg. (Admitted Pro Hac
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Vice)

jgordon@omm.com
O’Melveny & Myers LLP
1625 Eye St. NW
Washington, DC 20006
Telephone: (202) 383-5374

Paul J. Wooten Esg. (Admitted Pro Hac
Vice)

pwooten@omm.com

O’Melveny & Myers LLP

Times Square Tower

Seven Times Square

New York, New York 10036

Telephone: (212) 728-5857

Attorneys for Defendants
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foregoing DEFENDANTS’ MOTION FOR JUDGMENT AS A MATTER OF LAW was
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to Administrative Order 14-2 and N.E.F.C.R. 9, via the electronic mail addresses noted below,

unless service by another method is stated or noted:
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Kristen T. Gallagher, Esq. Attention: _ _ _
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Ahmad, Zavitsanos, Anaipakos, Alavi &
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FREMONT EMERGENCY SERVICES
(MANDAVIA), LTD., a Nevada professional
corporation, TEAM PHYSICIANS OF
NEVADA-MANDAVIA, P.C., a Nevada
professional corporation; CRUM,
STEFANKO AND JONES, LTD. dba RUBY
CREST EMERGENCY MEDICINE, a
Nevada professional corporation,

Plaintiffs,
VS.

UNITEDHEALTH GROUP, INC., a Delaware
corporation; UNITED HEALTHCARE
INSURANCE COMPANY, a Connecticut
corporation: UNITED HEALTH CARE

Case No.: A-19-792978-B
Dept. No.: XXVII

CRUM, STEFANKO AND JONES, LTD.
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AMENDED ANSWERS TO
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SERVICES INC., dba
UNITEDHEALTHCARE, a Minnesota
corporation; UMR, INC., dba UNITED
MEDICAL RESOURCES, a Delaware
corporation; OXFORD HEALTH PLANS,
INC., a Delaware corporation; SIERRA
HEALTH AND LIFE INSURANCE
COMPANY, INC., a Nevada corporation;
SIERRA HEALTH-CARE OPTIONS, INC., a
Nevada corporation; HEALTH PLAN OF
NEVADA, INC., a Nevada corporation;
DOES 1-10; ROE ENTITIES 11-20,

Defendants.

Crum, Stefanko and Jones, Ltd. dba Ruby Crest Emergency Medicine (“Ruby Crest”)
hereby serves these Amended Answers to defendants UnitedHealth Group, UnitedHealthcare
Insurance Company; United HealthCare Services, Inc.; UMR, Inc.; Oxford Health Plans, Inc.;
Sierra Health and Life Insurance Co., Inc.; Sierra Health-Care Options, Inc.; and Health Plan of
Nevada, Inc. (collectively “United” or “Defendants™) First Set of Interrogatories served to
Plaintiffs’ counsel pursuant to NRCP 33.

INTERROGATORIES

010300

1. Identify and describe all of the Non-Participating Claims that Ruby Crest contends
it is asserting in this Action. Your description should include, at a minimum, the following
information: (a) the patient’s name, (b) the patient’s date of birth, (c) the patient’s social security
number, (d) the patient/insured’s I.D. number, (e) the patient’s account number, (f) the name of
the medical provider, (g) the date the medical service was provided, (h) the amount billed by Ruby
Crest for the medical service, (i) the amount Defendants paid to Ruby Crest, (j) the additional
amount of reimbursement Ruby Crest is demanding from Defendants, and (k) a brief description
of the nature of the medical services at issue. This information may be provided in the form of a
list, chart, spreadsheet and/or table if that is the most convenient/efficient way to provide the
requested information.

AMENDED ANSWER:

Objection. This Interrogatory seeks information that is already in United’s possession, is

not proportional to the needs of this case in that it seeks information not necessary to any element
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of proof of any claim or defense and exceeds any reasonable request related to identification of
the claims at issue (e.g. the patient/insured’s I.D. number and the patient’s account number, the
name of the medical provider and a brief description of the nature of the illness or injury). In
addition, this Interrogatory is not reasonably calculated to lead to the discovery of admissible
evidence because certain subparts have no relevance or bearing on the claims at issue in the
litigation (e.g. the name of the medical provider or a brief description of the nature of the illness
or injury that was being treated) and is compound. Further, Ruby Crest objects to the request to
provide a brief description of the nature of the illness or injury that was being treated because that
information can be generally gleaned from the E/M Code, the Member’s medical records, to the
extent they are in UnitedHealthcare’s possession, and documents that are within the possession of
United.

Subject to and  without waiving the  foregoing  objections,  see
08 24 Disputed Claims.xIsx. Ruby Crest further incorporates the expert reports of David
Leathers and Scott Phillips as if fully set forth herein.

2. Paragraph 195 of the First Amended Complaint states that: “At all material times,

010301

Defendants were aware that the Health Care Providers were entitled to and expected to be paid at
rates in accordance with the standards established by Nevada law.” Identify all Nevada statutes
and regulations that establish the rate of payment standards referenced in paragraph 195 of the
First Amended Complaint.

ANSWER:

Objection. This request improperly limits the allegations in Paragraph 195 of the
Complaint (Plaintiffs’ breach of implied-in-fact contract claim) to statutory and regulatory
authority as the term “Nevada law” encompasses common law and equitable remedies. Team
Physicians further objects on the basis that this Interrogatory calls for a legal conclusion. Subject
to the foregoing objections, Ruby Crest responds, that in addition to the existence of a common
law implied-in-fact contract, and other common law bases which support Ruby Crest’s claims, the
following NRS and NAC provisions support its allegation: NRS 679B.152; NRS 683A.0879; NRS
686A.310; NRS 689A.0495; NRS 689A.410; NRS 689B.045; NRS 689B.255; NRS 689C.485;
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NRS 695C.179; NRS 695C.185; NAC 686A.270; NAC 686A.290; NAC 686A.306; NAC
686A.675; NRS 695G.170.

3. Paragraph 205 of the First Amended Complaint refers to “the rates required by
Nevada law.” Identify all Nevada statutes and regulations that paragraph 205 of the First Amended
Complaint is referring to.

ANSWER:

Objection. This request improperly limits the allegations in Paragraph 205 of the
Complaint (Plaintiffs’ breach of implied-in-fact contract claim) to statutory and regulatory
authority as the term “Nevada law” encompasses common law and equitable remedies. Team
Physicians further objects on the basis that this Interrogatory calls for a legal conclusion. Subject
to the foregoing objections, Ruby Crest responds, that in addition to the existence of a common
law implied-in-fact contract, and other common law bases which support Ruby Crest’s claims, the
following NRS and NAC provisions support its allegation: NRS 679B.152; NRS 683A.0879; NRS
686A.310; NRS 689A.0495; NRS 689A.410; NRS 689B.045; NRS 689B.255; NRS 689C.485;
NRS 695C.179; NRS 695C.185; NAC 686A.270; NAC 686A.290; NAC 686A.306; NAC

010302

686A.675; NRS 695G.170.

4. To the extent Ruby Crest contends that any of the Defendants orally
promised/committed to reimburse Ruby Crest at a particular rate for the Non-Participating Claims
that Ruby Crest contends it is asserting in this Action, please identify the individual who made the
oral promise/commitment, the approximate date the oral promise/commitment occurred, which
Ruby Crest employee the oral promise/commitment was made to, and describe in detail the nature
of the oral promise/commitment.

AMENDED ANSWER:

Objection. This request is compound and is vague and ambiguous with respect to the
phrase “oral promise/commitment.” Ruby Crest wunderstands the phrase “oral
promise/commitment” means an “oral promise” or an “oral commitment.” Subject to and without

waiving the foregoing objections, and based on that understanding, none.
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5. Identify and describe the actions taken by Defendants that led to the creation of the
implied contract alleged by Ruby Crest in paragraph 200 in the First Amended Complaint.
AMENDED ANSWER:

Objection. To the extent this Interrogatory calls for a legal conclusion, it is improper.
Subject to and without waiving the foregoing objection, Team Physicians responds as follows:
Team Physicians is a professional practice group of emergency medicine providers that staffs a
certain emergency department at Northeastern Nevada Regional Hospital in Elko, Nevada. United
and the defendant affiliates are health care insurance companies and/or administrators that provide
coverage to their Members. Federal and state laws require Ruby Crest to treat individuals who
present for treatment in emergency departments that it staffs, regardless of that person’s ability to
pay. See e.g. Emergency Medical Treatment & Labor Act (“EMTALA”), 42 U.S.C. § 1395dd;
NRS 439B.410. United has opted to provide and/or administer health insurance coverage to certain
individuals enrolled in its health plans in Nevada. United is required legally and contractually to
cover and pay for emergency department services provided to its Members. Because Ruby Crest
has already provided emergency medicine services to United’s Members and United is obligated
to pay for those services as a Nevada health insurer and managed care organization, it is implicit
and expected that United will pay Ruby Crest for the billed charges. In the simplest of terms: Ruby
Crest is not obligated to provide emergency services to United Members at rates that are not
reflective of the reasonable value of the emergency medicine services provided. For purposes of
this litigation, Ruby Crest seeks payment of its billed charges as fully set forth in the opinions of
its experts, David Leathers and Scott Phillips.

Moreover, Ruby Crest conferred an additional benefit on UnitedHealthcare when Ruby
Crest did not balance bill UnitedHealthcare’s members for claims that were paid at less than billed
charges which had been requested by UnitedHealthcare.

6. Identify all individuals who are or have been involved in “business discussions
with the Health Care Providers to become a participating provider” as alleged in paragraph 65 of
the First Amended Complaint. The information should include each individual’s full name,

address, phone number and what entity they work for or are associated with.
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AMENDED ANSWER:

Kent Bristow, Senior Vice President, Revenue Management for TeamHealth Holdings,
Inc., 265 Brookview Centre Way Ste. 400, Knoxville, Tennessee. Fremont is part of the
TeamHealth organization.

Jennifer Shrader, Vice President of Managed Care Contracting for TeamHealth Holdings,
Inc., 265 Brookview Centre Way Ste. 400, Knoxville, Tennessee.

Rena Harris is formerly an employee of TeamHealth Holdings, Inc. as a Senior Contracts
Manager. Ms. Harris’s address is: 8511 Fallbrook Ave, Suite 120, West Hills, CA 91304. Ms.
Harris was involved with negotiations with HPN, SHO and SHL on behalf of TeamHealth
Holdings, Inc.

Mark Kline was formerly employed by TeamHealth Holdings, Inc. as a Vice President,

Managed Care. Mr. Kline’s email address is: mgklinetexas@sbcglobal.net. Mr. Kline may be

reachable by contacting his counsel, Kyle L. Dickson, Sr., Murray-Lobb, 700 Gemini, Suite 115,
Houston, Texas 77058, (281) 938-1918.

Dan Schumacher, the President and Chief Operating Officer of UnitedHealthcare and part
of the Office of the Chief Executive of UnitedHealth Group, Inc. Defendants have Mr.
Schumacher’s contact information.

Angie Nierman, a Vice President of Networks at UnitedHealth Group, Inc. Defendants
have Ms. Nierman’s contact information.

Dan Rosenthal, President of UnitedHealth Networks, Inc. Defendants have Mr.
Rosenthal’s contact information.

John Haben, Vice President of UnitedHealth Networks, Inc. Defendants have Mr. Haben’s
contact information.

Jacy Jefferson, Associate Director, Network Development & Contracts for Health Plan of
Nevada/Sierra Health & Life, UnitedHealthcare — Nevada. Defendants have Mr. Jefferson’s
contact information.

Greg Dosedel, Vice President of National Ancillary Contracting & Strategy at

UnitedHealthcare Services, Inc. Defendants have Mr. Dosedel’s contact information.
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DATED this 4th day of October, 2021.
McDONALD CARANO LLP

By: /s/ Kristen T. Gallagher

Pat Lundvall (NSBN 3761)

Kristen T. Gallagher (NSBN 9561)
Amanda M. Perach (NSBN 12399)
2300 West Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102

Telephone: (702) 873-4100
plundvall@mcdonaldcarano.com
kgallagher@mcdonaldcarano.com
aperach@mcdonaldcarano.com

Attorneys for Plaintiffs
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VERIFICATION

I, Kent Bristow, on behalf of Crum, Stefanko and Jones, LTD. dba Ruby Crest Emergency,
have read CRUM, STEFANKO AND JONES, LTD. dba RUBY CREST EMERGENCY’S !
AMENDED ANSWERS TO DEFENDANTS’ FIRST SET OF INTERROGATORIES and I
believe, based on reasonable inquiry, that the responses set forth therein are true and correct to the
best of my knowledge, information, and belief.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

Executed on: October % 2021.

CRUM, STEFANKO AND JONES, LTD. dba
RUBY CREST/

By: QMW\
Kenf Bristow Seniot Vice Pi'-ésident,

Revenue Management for TeamHealth
Holdings, Inc.

010306
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of McDonald Carano LLP, and that on this

4th day of October, 2021, I caused a true and correct copy of the foregoing CRUM, STEFANKO

AND JONES, LTD. dba RUBY CREST EMERGENCY’S AMENDED ANSWERS TO

DEFENDANTS’ FIRST SET OF INTERROGATORIES to be served via US mail to the

following:

D. Lee Roberts, Jr., Esq.

Colby L. Balkenbush, Esq.

Brittany M. Llewellyn, Esq.

Phillip N. Smith, Jr., Esq.

Marjan Hajimirzaee, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC

6385 South Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118
Iroberts@wwhgd.com
cbalkenbush@wwhgd.com
bllewellyn@wwhgd.com
psmithjr@wwhgd.com
mhajimirzace@wwhgd.com

Dimitri Portnoi, Esq. (admitted pro hac vice)
Jason A. Orr, Esq. (admitted pro hac vice)
Adam G. Levine, Esq. (admitted pro hac vice)
Hannah Dunham, Esq. (admitted pro hac vice)
Nadia L. Farjood, Esq. (admitted pro hac vice)
O’MELVENY & MYERS LLP

400 South Hope Street, 18™ Floor

Los Angeles, CA 90071-2899
dportnoi@omm.com

jorr@omm.com

alevine@omm.com

hdunham@omm.com

nfarjood@omm.com

K. Lee Blalack, II, Esq. (admitted pro hac vice)
Jeffrey E. Gordon, Esq. (admitted pro hac vice)
Kevin D. Feder, Esq. (admitted pro hac vice)
Jason Yan, Esq. (pro hac vice pending)
O’Melveny & Myers LLP

1625 1 Street, N.W.

Washington, D.C. 20006

Telephone: (202) 383-5374
Iblalack@omm.com

jgordon@omm.com

kfeder@omm.com

Attorneys for Defendants

Paul J. Wooten, Esq. (admitted pro hac vice)
Amanda Genovese, Esq. (admitted pro hac vice)
Philip E. Legendy, Esq. (admitted pro hac vice)
O’Melveny & Myers LLP

Times Square Tower,

Seven Times Square,

New York, New York 10036
pwooten@omm.com

agenovese(@omm.com

plegendy@omm.com

Daniel F. Polsenberg, Esq.

Joel D. Henriod, Esq.

Abraham G. Smith, Esq.

LEWIS ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169
dpolsenberg@lewisroca.com
jhenriod@lewisroca.com
asmith@lewisroca.com

Attorneys for Defendants

Judge David Wall, Special Master
Attention: Mara Satterthwaite & Michelle
Samaniego

JAMS

3800 Howard Hughes Parkway, 11th Floor
Las Vegas, NV 89123
msatterthwaite@jamsadr.com
msamaniego@jamsadr.com

/s/ Marianne Carter

An employee of McDonald Carano LLP
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DATED this 17th day of November, 2021.

AHMAD ZAVITSANOS ANAIPAKOS ALAVI
& MENSING

By: /s/  Jane Langdell Robinson
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Instruction No. ___

When evidence is willfully suppressed, the law creates a rebuttable presumption
that the evidence would be adverse to the party suppressing it. Willful suppression
means the willful or intentional spoliation of evidence and requires the intent to harm
another party or their case through its destruction and not simply the intent to destroy
evidence. When a party seeking the presumption’s benefit has demonstrated that the
evidence was destroyed with intent to harm another party or their case, the
presumption that the evidence was adverse applies, and the burden of proof shifts to
the party who destroyed the evidence. To rebut the presumption, the destroying party
must then prove, by a preponderance of the evidence, that the destroyed evidence was
not unfavorable. If not rebutted, the jury is required to presume that the evidence was
adverse to the destroying party.

In this case, the Court has determined that Defendants willfully suppressed
certain evidence. Defendants’ willfulness lies with the Defendants themselves and not
their attorneys. Under the law, unless Defendant rebut the presumption, you must
presume that evidence in the following categories was willfully suppressed, was
relevant, and would have been unfavorable to Defendants:

e For Administrative Services Only (ASO) plans: Summary Plan Documents

(SPDs), Administrative Services Agreements (ASAs), and similar contracts.

e For Fully Insured plans: Certificates of Coverage (COCs) and similar

contracts.

e Communications with clients regarding Defendants’ introduction of

programs discussed in this lawsuit and whether clients’ requests were a
motivating factor in Defendants’ introduction and use of such programs.

e [To be supplemented as appropriate]

Nev. J.I. 2.5 (2018); NRS 47.250(3); Bass-Davis v. Davis, 122 Nev. 442, 448, 134 P.3d

103, 106-07 (2006) (court stated “[w]hen evidence is willfully suppressed, NRS
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47.250(3) creates a rebuttable presumption that the evidence would be adverse if
produced. Other courts have determined that willful or intentional spoliation of
evidence requires the intent to harm another party through the destruction and not
simply the intent to destroy evidence. We agree. Thus, before a rebuttable presumption
that willfully suppressed evidence was adverse to the destroying party applies, the party
seeking the presumption’s benefit has the burden of demonstrating that the evidence
was destroyed with intent to harm. When such evidence is produced, the presumption
that the evidence was adverse applies, and the burden of proof shifts to the party who
destroyed the evidence. To rebut the presumption, the destroying party must then
prove, by a preponderance of the evidence, that the destroyed evidence was not
unfavorable. If not rebutted, the factfinder then presumes that the evidence was adverse

to the destroying party.”).
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Instruction No. ___

You have heard evidence regarding a rule called the “Greatest of Three.” The
Greatest of Three is a method of setting a minimum permissible payment amount for
out-of-network emergency services. It is not necessarily a method of determining what

amount is reasonable.

29 C.F.R. § 2590.715-2719A(b)(3)(i), (iii).
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Ahmad, Zavitsanos, Anaipakos,
Alavi and Mensing, P.C. and on this 17th day of November, 2021, I caused a true and
correct copy of the foregoing JOINTLY SUBMITTED JURY INSTRUCTIONS to be
served via this Court’s Electronic Filing system in the above-captioned case, upon the

following:

D. Lee Roberts, Jr., Esq.

Colby L. Balkenbush, Esq.

Brittany M. Llewellyn, Esq.

Phillip N. Smith, Jr., Esq.

Marjan Hajimirzaee, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC

6385 South Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118
Iroberts@wwhgd.com
cbalkenbush@wwhgd.com
bllewellyn @wwhgd.com
psmithjr@wwhgd.com
mhajimirzaee@wwhgd.com

Dimitri Portnoi, Esq. (pro hac vice)
Jason A. Orr, Esq. (pro hac vice)
Adam G. Levine, Esq. (pro hac vice)
Hannah Dunham, Esq. (pro hac vice)
Nadia L. Farjood, Esq. (pro hac vice)
O’MELVENY & MYERS LLP

400 South Hope Street, 18th Floor
Los Angeles, CA 90071-2899
dportnoi@omm.com
jorr@omm.com

alevine@omm.com
hdunham@omm.com
nfarjood@omm.com

K. Lee Blalack, II, Esq. (pro hac vice)
Jeffrey E. Gordon, Esq. (pro hac vice)
Kevin D. Feder, Esq. (pro hac vice)
Jason Yan, Esq. (pro hac vice pending)
O’Melveny & Myers LLP

1625 I Street, N.W.

Washington, D.C. 20006
Iblalack@omm.com
jgordon@omm.com
kfeder@omm.com

Attorneys for Defendants

Paul J. Wooten, Esq. (pro hac vice)
Amanda Genovese, Esq. (pro hac vice)
Philip E. Legendy, Esq. (pro hac vice)
O’Melveny & Myers LLP

Times Square Tower,

Seven Times Square,

New York, New York 10036
pwooten@omm.com
agenovese@omim.com
plegendy@omm.com

Daniel F. Polsenberg, Esq.
Joel D. Henriod, Esq.
Abraham G. Smith, Esq.
LEWIS ROCA ROTHGERBER
CHRISTIE LLP

3993 Howard Hughes Parkway, Suite
600

Las Vegas, Nevada 89169
dpolsenberg@lewisroca.com
jhenriod @lewisroca.com
asmith@lewisroca.com

Attorneys for Defendants

/s/ Jane Langdell Robinson

An employee of Ahmad, Zavitsanos,
Anaipakos, Alavi & Mensing, P.C.
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CLERE OF THE COUE :I

DISTRICT COURT
CLARK COUNTY, NEVADA

FREMONT EMERGENCY SERVICES

(MANDAVIS) LTD., ET AL.,
Plaintiffs,
vs.

UNITED HEALTHCARE
INSURANCE COMPANY, ET AL.,

Defendants.

)
CASE#: A-19-792978-B

DEPT. XXVII

e e e e e e e e e e e e

BEFORE THE HONORABLE NANCY ALLF
DISTRICT COURT JUDGE
WEDNESDAY, NOVEMBER 17, 2021

RECORDER’S TRANSCRIPT OF JURY TRIAL - DAY 14

APPEARANCES:

For the Plaintiffs:

For the Defendants:

PATRICIA K. LUNDVALL, ESQ.
JOHN ZAVITSANOS, ESQ.
JASON S. MCMANIS, ESQ.
JOSEPH Y. AHMAD, ESQ.

MICHAEL A. KILLINGSWORTH, ESQ.

KEVIN LEYENDECKER, ESQ.

D. LEE ROBERTS, JR., ESQ.

K. LEE BLALACK, ESQ.
JEFFREY E. GORDON, ESQ.
CECILIA PLAZA, ESQ.

DANIEL F. POLSENBERG, ESQ.

RECORDED BY: BRYNN WHITE, COURT RECORDER
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WITNESSES FOR THE PLAINTIFFS
DAVID LEATHERS

Continued Direct Examination by Mr. Leyendecker .................... 14

Cross-Examination by Mr. Blalack .......ccocovueeiiiiiiiiiiieecce e, 52

Redirect Examination by Mr. Leyendecker ..........oovviiiiiiinniinnnnns 199
Further Recross Examination by Mr. Blalack .........ccccccoooiinniis 220
Further Redirect Examination by Mr. Leyendecker ...................... 228
Further Recross Examination by Mr. Blalack .........ccccccoooiinniens 230
Further Redirect Examination by Mr. Leyendecker ........ccccccc... 232

ROBERT FRANTZ
Direct Examination by Mr. Leyendecker.......ccccccovviiiiiieiiiiiiniiinnennns 240

Cross-Examination by Mr. Roberts .....ccoccceeiiiiiiiiiiiiiiciie e, 264

DAVID LEATHERS
Direct Examination by Mr. Blalack .........cccoviiiiiiiiiiiiieciiin, 281

Cross-Examination by Mr. Leyendecker .........cccvvriiiiiiciiniiinceennns 296
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FOR THE PLAINTIFFS

473
473 (Excel Spreadsheet)
530
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INDEX OF EXHIBITS
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Las Vegas, Nevada, Wednesday, November 17, 2021

[Case called at 8:39 a.m.]
[Outside the presence of the jury]

THE MARSHAL: --is back in session. The Honorable Judge
Allf presiding.

THE COURT: Thanks everyone. Please be seated. Calling
the case of Fremont Emergency v. United Healthcare. Let's take
appearances real quick.

MS. LUNDVALL: Good morning, Your Honor. Pat Lundvall
from McDonald Carano on behalf of the healthcare providers.

MR. ZAVITSANOS: John Zavitsanos on behalf of the
healthcare providers.

MR. AHMAD: Joe Ahmad also on behalf of the healthcare
providers, Your Honor.

MR. LEYENDECKER: Good morning, Your Honor. Kevin
Leyendecker on behalf of the healthcare providers.

MS. MCMANIS: Good morning, Your Honor. Jason
McManis on behalf of the healthcare providers.

THE COURT: Thank you.

MS. KILLINGSWORTH: And Michael Killingsworth on behalf
of the healthcare providers.

THE COURT: Thank you. For Defendants, please?

MR. BLALACK: Your Honor, good morning. Lee Blalack on

behalf of the Defendants.
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MR. ROBERTS: Good morning, Your Honor. Lee Roberts on
behalf of Defendants.

MS. PLAZA: Cecilia Plaza on behalf of the Defendants.

MR. GORDON: Good morning, Your Honor. Jeff Gordon on
behalf of the Defendants.

MR. POLSENBERG: Good morning, Your Honor. Dan
Polsenberg.

THE COURT: Thank you. All right, guys. So Mr. Zavitsanos,
let's have a report on this. You know, | understand that there were
media requests, but if they're attorney's eyes only things out there, that's
a problem.

MR. ZAVITSANQOS: So Your Honor, there's much more to
this. And let me -- if -- with the Court's permission, what | would like to
do -- Mr. Killingsworth has done all the diligence. He's going to give you
a full report. And at the end, | would like to make a couple of comments
about kind of generally what's going on --

THE COURT: Okay.

MR. ZAVITSANQOS: --ifl can. So let me let Mr. Killingsworth
walk you through the questions that the Court posed to me last night.

MS. KILLINGSWORTH: Thank you, Your Honor. And | don't
believe | was in the courtroom when the entire argument was made by
Mr. Roberts, but | just want to give a -- contextualize the issue. So at the
beginning of trial, the parties had reached an understanding that if there
was AEO material that they would seek to have redacted in the record

that were admitted exhibits, they would provide us those exhibits with

-5-
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the redactions. On November 3rd, they provided us with 19 exhibits that
they have redactions, and | can provide Your Honor those exhibit
numbers, if you would like.

At that point, those documents have not been transmitted,
have not been given to anyone, because that redaction issue has not
been resolved. And after that point, as the issue was raised by Mr.
Roberts on November 10th, that some documents had been posted to
the TeamHealth website. Within an hour, all of that was pulled down.
Now, | believe Mr. Roberts has stated that the AEO document was posed
on a TeamHealth Twitter account. And | just provided these documents
to Mr. Roberts, and | want to provide you the Twitter account in which
the document was actually posted.

This is from a Twitter account that's named JabroniCoin, has
no affiliation with TeamHealth, and it is posting Exhibit 246. However,
this was posted on November 9th, so the day before this issues was
brought up and the documents were pulled down. And | just want to
note for the Court we can tell that this is the document that Modern
Healthcare used, because here's printed color copy, and I've also
provided this to opposing counsel, of the Modern Healthcare article and
it has the same boxing around Exhibit 246 as is on that Twitter account.

THE COURT: This is what we saw last night.

MS. KILLINGSWORTH: Yes. And if you notice, it has the two
boxes, the red boxes. And | want to also provide the Court and |
provided this to Mr. Roberts, this same Twitter account, he routinely puts

these boxes around different posts that he has over different topics. And

-6 -
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there's three different tweets in there as examples. And so the Modern
Healthcare pulled these two examples from the -- this gentleman's
Twitter account, was not provided by any TeamHealth personnel, and it
-- this gentleman must have downloaded it before we pulled everything
down. Exhibit 246 was not one of the 19 documents that Defense
counsel provided us that had -- that they have redactions. And on
November 15th, which is the say that this Modern Healthcare article was
posted, the writer Nona --

THE COURT: Tepper.

MS. KILLINGSWORTH: Nona Tepper reached out to
TeamHealth for a comment on P246 and at that point, we told him based
on the Court's orders, this is not to be disseminated. We will not
comment on it, and we ask that you not put it in anything. And
obviously later that day, the article was posted. And they did it with --
they did not take, you know, our strenuous advice not to disseminate,
because we were trying to follow the Court's orders. Now, I'm going to
hand it over to Mr. Zavitsanos, because that's the background | wanted
to provide --

MR. ZAVITSANOS: So Your Honor, the two takeaways from
what Mr. Killingsworth just said -- and then I've got some other things |

need to share with you, is number one, we relied on what the Defendant

told us would be AEO. It was not everything that they had stamped AEO.

They pared the list down, because if you remember, Your Honor, we had
a big discussion about whether the courtroom was going to be closed,

what's going to happen with the media. And so we worked very hard to

-7 -
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pare that list down. That list got pared down. Some documents were
put up on the TeamHealth website that were not those 19. And as soon
as Your Honor said take it down, we took it down.

Now, what did they do? They expanded the list of the 19
documents that they gave us, and they reverted back to anything that
has AEO on it is now AEO. And they did that after the stuff was posted
on the TeamHealth website. They took that position after that was put
up. Now, here's what's going on in the background. There are a lot of
eyes on this case. On the second day that Mr. Haben testified, the
MultiPlan stock price dropped almost 15 percent. They issued a press
release about this trial. There's all kinds of chatter going on on Wall
Street about this trial. The day that we began jury selection, a few days
before that, TeamHealth files this frivolous lawsuit in Tennessee
accusing us of --

THE COURT: TeamHealth? Us meaning TeamHealth?

MR. ZAVITSANOS: Us, meaning TeamHealth. They issue a
press release that appears in Law 360, and it appears in --

THE COURT: Yeah, | get the Law 360 flashes, but --

MR. ZAVITSANOS: Yes. And in Modern Healthcare. And by
the way, Your Honor, let me say this about Modern Healthcare. | don't
know what's going on there. Modern Healthcare is very pro-United and
we have been getting bashed in Modern Healthcare repeatedly. And so
this is -- we've been their punching bag for the last five years. And so --

THE COURT: That is --

MR. ZAVITSANOS: -- look, Your Honor, all I'm saying is you

-8-
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know, this suggestion that we have a Twitter account that we put this up,
it's a little disturbing to say the least, because we're talking about this
because we relied on what United told us was going to be AEO. This
was not one of the AEO documents. And so -- now, look, in fairness,
TeamHealth has been issuing press releases. They've been talking to,
you know, to the media about what's going on here. We have not
disclosed any AEO stuff. We've not done anything, because look, we
have to exist outside of this courtroom as well. This is a public deal.
And I'm not participating in that. Honest. | am not -- | have no role in
that. I'm here in this case.

THE COURT: Nobody's accused you.

MR. ZAVITSANOS: Yeah. So that's it. And | think this really
much ado about nothing. We did not violate anything. | take the Court's
directions very seriously. We took it down --

THE COURT: Okay.

MR. ZAVITSANOS: -- immediately when Your Honor said to
do it and that's --

THE COURT: Got it.

MR. ZAVITSANOS: -- all | have, Your Honor.

THE COURT: If there's no objection, | will make the Plaintiff's
documents a Court exhibit.

MR. ROBERTS: No objection, Your Honor.

THE COURT: And, Mr. Roberts.

MR. ROBERTS: Thank you. And first of all, I'm not -- you

know, have not and will not accuse counsel of any --

-9-
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THE COURT: I didn't --

MR. ROBERTS: -- impropriety here.

THE COURT: Did not think that you had.

MR. ROBERTS: [ just want to make it clear on the record.

THE COURT: Yeah.

MR. ROBERTS: So this is the first I've seen of this tweet, and
it does appear that this is where the information that was posted by
Modern Healthcare came from. Of course, the tweet itself indicate that
JabroniCoin, the tweeter, uploaded it from
TeamHealth.com/wp/content/upload. And while this -- | accept the
representation that this was uploaded before the Court admonished
them to take it down, we still believe it was improper for them. They
should have known that the exhibits were locked until trial was over.

THE COURT: Right. And you have a motion that will be
resolved posttrial.

MR. ROBERTS: Correct. Yes.

THE COURT: So we're not going to resolve that today.

MR. ROBERTS: Correct, Your Honor. And therefore, they --
understand, they've taken it down, but there's still something that is not
addressed and that's the same article on page 1 indicates that Modern
Health received the transcript that they're quoting from TeamHealth.

And | understand the Court indicated initial inclination that
the transcripts were public record and fair game, but | would point out
that we filed a motion to seal and the Supreme Court rule applicable to

the motion to seal doesn't apply just to exhibits. It applies to all court

-10 -
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records, would include transcripts, including electronic media.

And therefore, as soon as we filed that written motion to
seal, all of those documents became confidential, including the
transcripts, until the Court can review those documents and we can at
the end of trial to see if there's any attorney's eyes only documents
where our interests would pay the public interest.

THE COURT: Good enough.

MR. ROBERTS: And therefore, we do thinks it's improper for
them to have provided the transcript after our motion to seal to this
Modern Healthcare website.

THE COURT: And we'll resolve that issue posttrial.

MR. ROBERTS: Yes, Your Honor. But in the meantime, what
we would request is under the Supreme Court rule that the transcripts
remain private until the Court rules, and we have an opportunity to seek
redactions. And that would include the reporter showing transcripts to
the general public or TeamHealth continuing to provide transcripts to the
media.

THE COURT: If the two of you need to talk about that on the
next break. If you can stipulate, great. If not, you have to file a motion.

MR. ROBERTS: Okay.

THE COURT: And I'll hear it on 24 hours' notice.

MR. ROBERTS: We will do that, Your Honor. And yesterday,
| did ask that we be provided a list of anyone who uploaded documents
from their website, and | think that is a valid request, so that we can seek

to notify those people that these are confidential.

-11 -
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THE COURT: If you can't agree, file a motion. I'll hear it on
24 hours' notice.

MR. ZAVITSANOS: Your Honor, I'm assuming that
information -- we can get that, and so if anybody did that, will provide
that -- we'll provide that.

THE COURT: Okay.

MR. ZAVITSANOS: Okay?

THE COURT: Good. Can we bring in the jury?

MR. ROBERTS: Thank you, Your Honor.

THE COURT: | don't want to lose too much time here. And
you're both aware of the tentative ruling with regard to David Leathers to
allow the new -- well, I'm being told --

UNIDENTIFIED SPEAKER: Kevin, please pay attention.

THE COURT: I'm being told that the new information from
Leathers is work papers with calculations. Yesterday | ruled tentatively
that | would allow him to testify with regard to the new information. |
didn't see the prejudice to the Defendant, because it actually lowered the
request. And their argument was that you had two days. They're going
to get half a day. But | wanted to protect the Defendant's rights by
letting you take, outside of the presence, some testimony with regard to
that to determine whether or not a new methodology was used.

MR. BLALACK: Agreed, Your Honor.

THE COURT: Okay. So --

MR. BLALACK: Do you want to do that now or do you want

to --
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THE COURT: No. We're going to let him testify first. | want
to get going.

MR. BLALACK: Okay. Thank you, Your Honor.

MR. LEYENDECKER: Your Honor, would you like Mr.
Leathers to take the stand?

THE COURT: Yes, please. Come on up, Mr. Leathers. Good
morning.

MR. LEYENDECKER: Your Honor, | was visiting with Mr.
Blalack, and we've decided we're going to substitute that PDF of the
claim file with the actual Excel, so we're going to coordinate to get that
done later, so that we've got an easier more readily available, and then
I'll take up the admission of the summary exhibits at this time.

THE COURT: Thank you. THE COURT: That's correct. And --

MR. LEYENDECKER: And is it --

THE COURT: -- do you have a response yet on the
conditional admission or is that the resolution?

MR. LEYENDECKER: Well, | mean that's -- yeah. The reason
we're doing this, Your Honor, is --

THE MARSHAL: All rise for the jury.

[Jury in at 8:563 a.m.]

THE COURT: Thank you. Please be seated. Good morning,
everyone. Welcome to Wednesday and we're only a few minutes late
this time, we want you to know. We actually do work very hard to
respect your time.

So Mr. Leathers, you're under the same oath you took
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yesterday. There's no reason to re-swear you.
DAVID LEATHERS, PLAINTIFFS' WITNESS, PREVIOUSLY SWORN
THE WITNESS: Yes, Your Honor.
THE COURT: Go ahead, please.
MR. LEYENDECKER: Thank you, Your Honor.
DIRECT EXAMINATION CONTINUED
BY MR. GORDON:

Q Good morning, Mr. Leathers.

A Morning Mr. Leyendecker.

Q Okay. Let's just get right into it. What do you understand
that the Plaintiffs are claiming about the amount they contend they're
owed in this case? Big picture wise.

A Big picture. They contend that they are owed their billed
charges.

Q Okay.

A Or the difference between the build -- their billed charges --
and the amount was actually allowed for those claims.

Q We spent a good bit of time yesterday talking about Exhibit
473. Do you recognize as that as the underlying claims file, Mr.
Leathers?

A Yes, sir, | do.

Q And we've looked at some summaries. And so | want to ask
you, did you -- does Exhibit 473 contain enough information to analyze
those charge numbers per claim and allowed number per claim?

A Yes, sir, it does.
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Q All right. And did you prepare any summaries of the 11,563
claims that relate to charges and the allows on the Plaintiff via Defendant
nexus?

A Yes, sir, | did.

MR. LEYENDECKER: Michelle, could we see Plaintiff's
Exhibit 473-G?

BY MR. LEYENDECKER:

Q Mr. Leathers, do you recognize Exhibit 473-G?

A Yes, sir. | do.

Q Can you tell the jury what that is?

A Yes. The claim file 473 is actually an Excel file. Excel is a
spreadsheet function or a spreadsheet program. In that program, they
have a functionality called a pivot table. You can create a pivot table.
This is a pivot table that has been created from that Excel database of
numbers.

MR. ZAVITSANOS: Your Honor, may -- I'm sorry. | have
something | need to bring to the Court's attention. May | visit with Mr.
Blalack in person?

THE COURT: You may.

[Sidebar at 8:56 a.m., ending at 8:58 a.m., not recorded]

THE COURT: Please proceed.

MR. LEYENDECKER: Thank you.

BY MR. LEYENDECKER:
Q Okay. Let me just back up a bit here. So Exhibit 473-G is

something you prepared, Mr. Leathers?
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A Yes, sir, it is.

Q Okay. And so you're saying -- you're using a feature in
Excel -- Microsoft Excel to do what? Tell us again.

A It's a feature called a pivot table. And essentially, what it
does is it allows you to extract the data and summarize it in multiple
different ways. And here, what that functionality was was to say show
me the charges, which is the first numerical column, sum of charges,
show me the sum of allowed. And then | go and say | want to see each
of the Defendants listed and | want to see each of the Plaintiffs
presented.

Q So let me ask you just a basic question here. The very first
row is Freemont Emergency Service. That's one of the three Plaintiffs,
right, sir?

A Yes, sir.

Q And then underneath that, does your table list the five
Defendants and then the total charges for the claims related to those five
Defendants and the total allowed per each Defendant accordingly on
those claims?

A That's correct. Each one of those numbers then would sum
up to the 12.2 million and the 2.4 million for Freemont.

Q So the total charges in the case are 13 million -- if | wrote it
down write, $13,242,789? And the total that was allowed was
2,843,447.78, right?

A Yes, sir.

Q Okay.
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MR. LEYENDECKER: Michelle, can | actually get the
underlying Excel file. Let's just double check the numbers if we can.
BY MR. LEYENDECKER:

Q Okay. Mr. Leathers, do you recognize this is the Excel
electronic version of the claim file?

A Yes, sir, | do.

Q Okay. And just --

MR. LEYENDECKER: Michelle, scroll over so we can get to

column A all the way over. Here we go.
BY MR. LEYENDECKER:

Q Just briefly orient the jury about the columns and the
information in there, sir.

A So the first column you can see if Freemont. The rows on
the left, row 1 through -- it goes all the way down to over 11,000.

Q Stop. Let me stop you there.

MR. LEYENDECKER: Michelle, go all the way down. Can you
make the window a little smaller, so that we can scroll all the way to the
bottom of the claim file. Touch the -- see in the upper righthand corner.
Let me show you. Rightthere. Yes. Now center. Just touch it and
scooch it over, please. There you go. Now, Michelle, if you would take --
here we go.

BY MR. LEYENDECKER:
Q Okay. Mr. Leathers, what are we looking at here on the Excel
version?

A Okay. So --
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Q How many number rows?

A So the number of rows you see there's a total of 11,564.
We've got 11,663 claims. The reason it's additional rows because row
number one is the title.

Q Okay.

A So each one of those lines represents a claim. And then
moving in this spreadsheet from left to right are basically -- and the
descriptions at the top.

MR. LEYENDECKER: Michelle, scroll a little bit over again,
left to right. Like let's get over to the -- leave it there. Just -- yeah, there
you go.

THE WITNESS: So we started out with the -- where you got
the facility, the patient name. Date of service is an important column in
terms of understanding chronology. The provider, that's the doctor. The
billed CPT -- if you stop right there for a moment, you can see here is
what | talked a little bit about yesterday, where we would have a CPT
number on this line right here of 11558, where you have 99291;225. And
you've got additional information there. That's what | call or have
described as a bundled CPT code.

BY MR. LEYENDECKER:

Q And do similar claims just have, for example, the 99291 or
992857

A Exactly right. That's exactly right.

Q What's column M represent, sir?

A So then M says charges. That's the billed charge for that
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claim.

Q And column N represents what?

A The amount allowed.

Q Okay.

MR. LEYENDECKER: Now, Michelle, go all the way over to
the right. Just -- let's give the jury a sense of the other columns in here.
And so, column -- stop right there, Michelle. Go back.

BY MR. LEYENDECKER:

Q Column W, Mr. Leathers, represents what?

A This represents the -- well, that's the employer, which is
important to understand just in terms of understanding the analysis and
the difference in some of the amounts allowed that we looked at
yesterday, for example.

Q Let me stop you for just a second and ask a very basic
question. Am | right that if I'm on row 11556, that, number one, does
that represent a discrete claim in the case?

A Yes, sir.

Q And does all the information when you can go left to right,
employer group, all this other stuff, represent the information associated
with that particular claim?

A It does.

Q Okay.

MR. LEYENDECKER: And all the way to the right, Michelle.
BY MR. LEYENDECKER:

Q And does the claim file that you reviewed in this case also
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identify each particular Defendant per claim, sir?

A It does, yes.

Q Okay. Now here's what | want to do. | want to just check the
math.

MR. LEYENDECKER: Michelle, if you'll go to the bottom
again. And let's go to the charge column and the allowed column and
see if those [indiscernible]. Go all the way to the bottom. And then, if
you can, yes, put the sum feature there. Let's see. Hang on. No, no. It's
hidden. There you go.

THE WITNESS: Top right. There you go.

MR. LEYENDECKER: And hit enter, please.

BY MR. LEYENDECKER:

Q 13242789. That's the same as on your summary chart, right,
Mr. Leathers?

A Yes, sir.

MR. LEYENDECKER: And, Michelle, if you would total the

allow column too, if you would.

BY MR. LEYENDECKER:
Q 2,843,447.78. And does that tie?
A Yes, sir. It does.
Q Okay.

MR. LEYENDECKER: If you could take that down and go back
to the summary, Michelle. Thank you.

Okay. At that -- this time, Your Honor, the Plaintiffs would

offer Exhibit 473G as the summary of the underlying claim file in the
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case.

MR. BLALACK: Your Honor, just -- if | could be clear, is the
Excel file been moved into evidence that he just referred to?

MR. LEYENDECKER: | also request we move the Excel file to
replace the PDF that was previously marked as 473.

MR. BLALACK: And, Your Honor, because | haven't had a
chance to review the underlying Excel file, | have no -- | think I'm going
to have no objection once | have a chance to review it, but I'd like to
reserve that until -- so it can be conditionally admitted.

THE COURT: 473-G will be conditionally admitted. The Excel
spreadsheet will be conditionally admitted.

[Plaintiffs' Exhibit 473 and 473G admitted into evidence]

MR. LEYENDECKER: Perfect.

BY MR. LEYENDECKER:

Q Thank you, Mr. Leathers.

A Uh-huh.

Q Let me refocus this on the billed charge analysis that you
talked a little bit about yesterday.

A Okay.

MR. LEYENDECKER: And, Michelle, can | get Defendant's --
Mr. Blalack, do you -- Your Honor, may | ask Mr. Blalack if he has an
objection to Defendants' 4048?

MR. BLALACK: I think this is already in evidence, Your
Honor.

MR. LEYENDECKER: Okay. Thank you. Michelle, could | get
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Defendant's 4048 at page number 11? And what I'd like you to do,
Michelle, is to highlight right here where it says the last three to five
years reflects steep growth in usual, customary, and reasonable charges.
Bring that out for us. Thank you.

BY MR. LEYENDECKER:

Q Okay. Mr. Leathers, were you here or were you watching
when Ms. Paradise was testifying before the jury?

A Yes. | wasn't here, but | was listening in.

Q Do you remember the questions about this chart with Ms.
Paradise where she was commenting on the steep growth or the ramped
up growth? | forget the word she used. But do you recall that
testimony?

A Yes, sir. | do.

Q Did you do anything to analyze or investigate the Plaintiff's
charges or all the charges by all the other ER doctors in Nevada -- excuse
me -- Nevada.

MR. LEYENDECKER: Sorry, Your Honor.
BY MR. LEYENDECKER:

Q To see whether they had steep growth in the charges during
the claim period?

A Yes, sir. | did.

Q Tell us what you did.

A Well, | took from that file that we just looked at, that Excel file
that we just looked at, | compared the billed charges, which was the

charged column that was in that Excel filed, and | compared it to two
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different sets of information. One, | compared it to data from Fair Health,
and | also compared it to data that | had received from what other
providers had charged United for the same or similar services, and then
did that both in total but also during the period from 2017 to 2020 that's
at issue in this case.

Q Okay. So big picture. You looked the Plaintiff's charges, the
charges of all other ER doctors in Nevada, whether they're down here in
Clark County or up in the middle part of the state, and also the Fair
Health concept?

A That's correct. Yes, sir.

Q Okay.

MR. LEYENDECKER: Michelle, could we go to -- | believe
that's the [indiscernible] point version of the first demonstrative.

MS. RIVERS: There?

MR. LEYENDECKER: [ think so. Let me see if I'm live here.
Tell you what. Can you press the arrow button and let it come forward?
There we go. Okay.
BY MR. LEYENDECKER:

Q So, Mr. Leathers, I'll tell you -- represent to you that during
the opening statements, Mr. Blalack put up a chart of the 99283 CPT in
Clark County. And let me ask you. Do you understand that Freemont is
one of the three Plaintiffs -- is the one of the three Plaintiffs that's
provided services here in Clark County?

A Yes, sir. | do.

Q Okay. So if we look at this chart, | just -- we just populated
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the first row. Tell the jury what that first row represents.

A So this is a plotting of the billed charges as reported by Fair
Health in its reports from May -- April -- November 2017 through May
2020. Fair Health has reports that come out on -- | think | mentioned that
yesterday, in November and May of each year. That's why you see the
November and May references.

Q So we see a pretty big incline it looks like in -- from May '19
to November '19, jumps up pretty good to $1991 for this 283 Code in
Clark County. You see that?

A Yes, sir. | do.

Q Okay.

MR. LEYENDECKER: Can we look at the next one, Michelle?
BY MR. LEYENDECKER:

Q All right. What's the next line that just got populated, Mr.
Leathers?

A So these are other providers. They're not a party to this
case. They're other providers and what -- and it's showing the amounts
that they charged United in Freemont -- or for Freemont for CPT code
99283.

Q Okay. Let's see if | can unpack that. The all other -- the blue
line -- first of all, orange line represents the Fair Health charges charted
over time, where they start at 473, November '17. They got a steep
incline in 1991 as of May 2020; is that right?

A Yes, sir. That's correct.

Q Okay. And the blue line represents at the start of the period
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what all other ER doctors in Clark County were charging United --

A Yes.

Q -- on averages?

A That's correct. Yes.

Q And that's the 661 number?
A Yes.

Q Okay. And that 60 -- 661 number grew to what number at the
end of the claim period, sir?

A To 725.

Q Okay. So the other ER doctors a little above Fair Health, and
then they end up modest growth, below FAIR Health in that time period.
Fair to say?

A That's right. Yes.

Q Okay.

MR. LEYENDECKER: Michelle, can | populate the --
BY MR. LEYENDECKER:

Q Now what's the green line, sir?

A So this represents the three Plaintiffs in this matter and what
their charges were here in Clark County for the same CPT code, 99283.

Q Okay. So the $459 represents what on the Plaintiff's charges
at the beginning of the period for this 99283 code, sir?

A They're billed charges.

Q Okay. And the -- and at the end of the period, those charges
had grown to how much?

A To $504.
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Q Did you take a look and do any calculations to figure out how

much growth there had been -- how much growth there had been --
MR. LEYENDECKER: Is that me?
THE COURT: No. No. Go ahead.

BY MR. LEYENDECKER:

Q Mr. Leathers, let me back up. Did you do anything -- any
math equations or calculations to figure out how much growth existed
on a Fair Health -- all of the doctors and the Plaintiffs?

A Yes.

Q Okay.

MR. LEYENDECKER: Michelle, can | populate the next piece?
BY MR. LEYENDECKER:

Q All right. Tell the jury what just flashed up on the
demonstrative.

A So that is -- the 78 percent is a -- is what we call a compound
average annual growth rate calculation. It's essentially the average
growth from November 2017 to May 2020, which is 78 percent.

Q Okay. So let me just stop here and make sure we all know
what's what. Are you saying that on the Fair Health 80th, whatever Fair
Health reported, that what started as $473 for 283 grew by about 78
percent per year to this 1991 number?

A That's correct. Yes.

Q Okay. Now do we know exactly what providers or clinicians
are in the Fair Health numbers?

A | mean there are hundreds of providers and clinicians. And
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it's a very large database.

Q Let me ask perhaps a better question.

A There are those that are here in Clark County.

Q Okay.

A This has been adjusted for both Clark County and just for that
CPT code.

Q Do we know -- how do you feel in terms of certainty about
how accurate the -- all other ER doctors -- first of all, let me back up.
Where did that information -- tell the jury again where that information
came from.

A So that information came from United. United provided a
database of all of their charge -- or charges that were provided to --
charges that were charged to them from other providers. That data was
provided -- was claims, was provided just like the other file we just
looked at, by date, by location, by facility, et cetera, et cetera. So | was
able to look at that and make sure that | was comparing apples to apples
in terms of the date and the geographic location, meaning Clark County
for this example.

Q So big picture, would it be fair to describe those -- all other
ER doctors as sort of the -- competition is not the right word but the
other folks here in Clark County that service the other hospitals that
Freemont does not?

MR. BLALACK: Obiject to form. Leading.
THE COURT: Itis leading. So you can just rephrase.
MR. LEYENDECKER: That's fine. Let me move on.
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BY MR. LEYENDECKER:

Q What --

MR. LEYENDECKER: Michelle, may we have the next slide.

Not next slide. There you go.
BY MR. LEYENDECKER:

Q What did -- what did you study the growth of the -- all of the
ER doctors in Clark County, sir?

A So that was an average growth rate of 3.8 percent.

MR. LEYENDECKER: Okay. And the next one, Michelle.

BY MR. LEYENDECKER:

Q And the Plaintiffs?

A Approximately the same, yes.

Q Okay. Now, let me ask you, were you in the courtroom
yesterday when Mr. Murphy was on the stand?

A Yes, | was.

Q In the courtroom?

A Yes, | was, yes.

Q Did you hear the discussion about FAIR Health, that he was
having with Mr. Zavitsanos?

A | did.

Q Do you remember the comment he made about, yeah, we
looked at, but we don't chase it?

A That's correct, he did say that.

Q When you heard that, what were you thinking?

A Well, | mean, what | was thinking is that they don't literally
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use FAIR Health. They look at FAIR Health as a data point for the
reasonableness of their billed charges.

Q Okay.

A So you can see here in this chart, for example, | mean, it --
where he's saying -- | don't think he was thinking about it at the time, but
chasing it, obviously, the Plaintiffs didn't increase their bill charges
following what happened to the FAIR Health data.

Q How about all of the other ER providers in Clark County, were
they chasing the FAIR Health number for the end of the period?

A No, sir.

Q Okay.

MR. LEYENDECKER: Let's look at the next one, Michelle, 284.
BY MR. LEYENDECKER:

Q Did you prepare Mr. Leathers to this analysis for the 283, 284,
and 385 CPTs, both for the providers up north and the one here in Las
Vegas, Fremont?

A Yes, sir, | did.

Q Okay.

MR. LEYENDECKER: Michelle, can | get P350 and -- excuse
me, P5, 384.

MR. BLALACK: Counsel, was there a number of some kind
associated with that slide that you just referenced, if | could inquire?

MR. LEYENDECKER: It was an interactive version. I'm happy
to provide it to you.

MR. BLALACK: Okay. Thank you.
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MR. LEYENDECKER: This is P -- so, okay.
BY MR. LEYENDECKER:

Q What are we looking at here?

A So you are looking at the same type of chart from the same
data source. All we're doing is changing it to look at 99284, instead of a
99283 CPT code.

Q Okay.

A It's a -- it's a -- I'm sorry.

Q No, if | interrupted you, | apologize.

A | was just going to say, as you see from you go from three to
four to more severe -- more severe charge. And you can see the charges
increasing, compared to what we saw on the last chart.

Q Okay. All right. And big picture, when you look at this
charge -- excuse me, this chart, what do you take away from it as it
relates to the Plaintiff's charges here in Clark County for this 99284 CPT
code during the period in question?

A Right. Again, that the Plaintiff's charges were at or below
both that of what was reported by FAIR Health, as well as those other
providers in the same area.

Q Okay.

A Same.

Q Okay. We're going to get, maybe a little bit more detail later,
but do you have a point of view about whether, if the Plaintiff's charges
are at or below FAIR Health 80th, and they're at or below what

everybody else charges in the market, do you think that has some in half
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of what was reasonable charges?

A Absolutely. Absolutely. That's, essentially, the basis for my
opinion, or part of my opinion in terms of the reasonableness of those
billed charges.

MR. LEYENDECKER: Michelle, let's look at 530 at 5
[phonetic].
BY MR. LEYENDECKER:

Q Okay. This is for the 285, the more severe code we talked
about yesterday. And what -- big picture, what are we seeing here, Mr.
Leathers?

A Again, consistent trend is what we had seen on the prior two
charts at or below both FAIR Health or the other ER providers, and again,
suggesting, or illustrating the reasonableness of those billed charges.

Q Okay. So just there here, it looks like in November 17, am |
reading this right that the Plaintiffs average charge for 285 was $1,292,
which was a $2 under the FAIR Health paid?

A Yes.

Q All right. Did you also do the same kind of analysis for these
three main codes for the team positions at Ruby Crest up there in the
northern part of the state?

A | did, yes.

Q Okay. This one got a little more [indiscernible] on it, what do
you make of it?

A Well, it's a different -- | mean, it's a different geographic

location or the two -- really, two separate geographic locations, but
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relatively close together. But it still shows the relative consistency
across the time period in terms of the Plaintiff's charges being at or
below those of others in the market and FAIR Health.

Q So at times, we -- as this charge go for Ruby Crest to Team
Physicians, on the 283 code, does it show at all times we're below the
FAIR Health 80th; is that number one?

A Yes.

Q And number two, does it show times we're above all the
other doctors, and times we're below the other doctors?

A Yes.

Q Pretty -- you think those are pretty consistent though?

A | think over the time period, they are, yes.

MR. LEYENDECKER: Michelle, can we look at the 284 charge
right there?
BY MR. LEYENDECKER:

Q How about this one, Mr. Leathers, what do you see in here?

A So again, a little bit different than what we had looked at for
just Fremont, but -- and a little clearer compared to the 283 charge. But
again, illustrating that the Plaintiff's charges are below both during the
entire time period, below both the other providers as well as FAIR
Health, and remain at a relatively stable -- and actually, in this particular
case, the average charges for the Plaintiffs are declining.

Q Okay. This is on the 284 code for Ruby Crest and Team
Physicians?

A Yes, sir.
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Q All right.

MR. LEYENDECKER: Michelle, how about we look at the --
the next one for the 2857
BY MR. LEYENDECKER:

Q Okay. Mr. Leathers, what is the 285 chart saying to you
about Ruby Crest and Team Physicians?

A Again, consistent with the others, the Plaintiffs remain at or
below both other providers, as well as FAIR Health. We see just a little
blip there in some of the other providers, inching up to what FAIR Health
was and then back down again.

Q Did you also look at these when you combine all three plan
groups together to look at, okay, we look at the Plaintiffs altogether
across the state, did you do that, sir?

A Yes, sir, | did.

MR. LEYENDECKER: Michelle, could we have the next one,
please? 530, 9.
BY MR. LEYENDECKER:

Q Okay. Here we go. So Mr. Leathers, tell the jury what we're
looking at here on 530, 9.

A So here, we are looking at the total billed charges, total
average billed charges for all of the core CPT codes. In other words,
when we go back to that data set, we're just looking at those CPT codes
that don't have the other bundled services to them. The reason we do
that is to make sure that we're on an apples-to-apples comparison to

FAIR Health and those other providers.
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Q So all in soup to nuts, at the beginning of the period, does
this charge show that the average for all the CPTs, for CPTs, the average
for the Plaintiffs is $1,005?

A Yes, sir.

Q A couple dollars below the average FAIR Health 80th?

A Yes.

Q All right. And so let me just ask you, 30,000 feet, what does
your investigation and analysis tell you about the Plaintiff's charges in
this case?

A This illustrates -- this analysis illustrates the reasonableness
of the billed charges of the Plaintiffs, or the Plaintiffs billed charges.

Q Did you reach any conclusions, having done the investigation
and the analysis, did you reach any conclusions upon a question of are
the Plaintiff's charges reasonable in this case?

A Yes. | mean, that's what | just said. It supports the Plaintiff's
claim that those charges were reasonable and the utilization of the billed
charges in terms of calculation of their damages.

Q And is that because, pretty much at all times, we're at or
below a combination of FAIR Health or what all the other ER doctors in
the state are doing?

A Yes, sir.

Q Okay. And you think that makes -- it's fair to say that you
think that suggests or indicates the charges are reasonable?

A Yes.

Q Let me switch topics on you.
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MR. LEYENDECKER: You can take that down, Michelle.
BY MR. LEYENDECKER:

Q And ask you if you did an investigation and any analysis on
the allowed amount side, the same way you did on the charge side?

A | did, yes.

Q Tell us what you did there.

A So | used the same file of -- not the FAIR Health file. | didn't
have the FAIR Health information. For the other providers, as well as the
claim file, the Excel file we just looked at a moment ago and did a
comparison of the amounts allowed to understand were the amounts
allowed, or that the Plaintiffs were reimbursed, was that consistent, or
higher, or lower than what others in the marketplace were being
reimbursed.

Q Okay. So step one is we're checking to see whether our
charges look reasonable, relative to everybody else. And step two was
let's see whether we're being treated the same by the Defendants, as all
the other ER doctors; is that correct?

A Correct.

MR. BLALACK: Object to foundation.
THE WITNESS: As a point in time, as well as --
THE COURT: It was foundational. Overruled. Go ahead.
THE WITNESS: As well as over the time period.
BY MR. LEYENDECKER:
Q Did you look to see, on the Plaintiffs -- on the amounts that's

been allowed by the Defendants, did you look to see whether there has
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been any change in what was going on during the time period in terms
of how much they're being allowed?

A Yes.

Q Tell us what you did.

A Well, first of all, | looked at the claim files of the Plaintiffs.
This was kind of an iterative process. | looked at it early on and as my
analysis progressed, looked at it a little bit more detail, and looked at it
over a period of time; did those charges remain flat? Did they go down?
And that's -- that was step one.

Q Okay. And on the allowed amount, did you do something
similar?

A Well, that's what -- I'm sorry, maybe | misspoke. | looked at
the allowed amount for the providers, or for the Plaintiffs in this case first
to see what that was at a point in time, and on a CPT-by-CPT code basis.

Q Okay.

A Then | compared that to the market.

Q Did you look at -- did you look at our allowed balance, sort of
on an annual basis to see what was happening in '17 and '18, et cetera?

A Yes.

Q Okay.

MR. LEYENDECKER: Michelle, can | have 530 at 13, please?
BY MR. LEYENDECKER:

Q Tell the jury what you found when you investigated and

analyzed what was happening with the allowed amounts to the Plaintiffs

during the claim period.
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A Well, what you can see is illustrated on this chart, is this is
for all of the claims. There is a pretty significant decline from 2017, the
beginning of the period in dispute, all the way down to 2020, a decline
down to an average charge of $187.

Q You said charge, you mean allowed?

A | mean allowed. I'm sorry.

Q Okay.

A This is the amount that is reimbursed to the Plaintiffs in this
case, to the providers in this case.

Q Let me -- | want to just slow it down a hair here and bring a
little life to the concept of allowed, because it's been a while, | think since
the jury heard some details about what that means, okay? Is it your
understanding that the allowed amount, sir, represents the combination
of what the insurance companies are going to pay and the patient's co-
insurance or whatever?

A That's correct, yes.

Q Okay. And let me ask you, between the patients who were
paying their share on the one hand, and these insurance companies over
here on the other hand, whose to determine how much they're going to
allow? Who's making that decision about what's going to be allowed?
Patients over here or the insurance companies over here?

A The insurance company is.

Q Okay. Now, when you saw this information, did you do
anything to further, kind of check what was going on with the other ER

doctors in the state?
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A Yes.

Q Okay. And tell us what you found.

A | found that the other ER doctors in the state that does
charges remained relatively flat compared to the decline that we saw in
the Plaintiffs.

Q You said charges. Do you mean allow, sir?

A Allow. I'm sorry.

Q That's okay.

A | continue to say that. Allow, yes.

MR. LEYENDECKER: Michelle, can | get 530, 14, please?
BY MR. LEYENDECKER:

Q Okay. What -- tell the jury what 530, 14, somebody can't
spell good very good up there at the top, that's me. I'll tell you, | was
trying to take some notes. | don't remember one time that | wrote on a
chart, you know, protection from fire, and anybody's who's dyslexic --
and | couldn't figure out why; it's because | wrote F-I-R. This is worse.

So -- okay. | will -- let me just -- let get over in here. You're right,
this is worse. Okay. Tell the jury what you realized about the
Defendant's re-um-iner-amursments [phonetic] in Nevada.

A Taking a step back, during the entire time period, the
amounts allowed, or reimbursed on average for the Plaintiffs were $245
per claim, whereas the other providers during the exact same time
period, same data, the amount allowed or reimbursed to those other
providers was $528 per claim.

Q Now, how did you figure out what that average allow was for
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all other ER providers in the state? What piece of information did you
use to figure that out, sir?

A Well, | had -- | had a data file that contained that information,
and essentially went through and sorted it and organized it in a
consistent way, as | did the Plaintiff's claim files, to ensure again that
we're on an apples-to-apples basis, both in terms of geographic location,
services provided, and time period.

Q Let me just make sure I'm on a -- | want to put it here for a
moment and make sure | understand what I'm looking at. Do | hear you
say that when you investigated and analyzed how much the Defendants
were allowed, and this was across all the claims, right, sir?

A Yes, sir.

Q And you figured out, and you did all that work, did they
have -- did they allow on average about -- during the claim period, $246
to the Plaintiffs?

A Yes, for those 11,563 claims.

Q And am | seeing this right that for all the other ER doctors in
the state, those here in -- in Clark County, and those up there in Elko and
Churchill is more -- United's paying more than twice that?

A Yes, sir, that's what the data shows.

Q Does that seem right to you?

MR. BLALACK: Object to form. Vague.

THE COURT: Overruled.

THE WITNESS: It was surprising to me.
BY MR. LEYENDECKER:
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Q Why?

A Because the amounts for the exact same services, during the
same time period, during the same geographic location is almost twice,
and there's no information in the data to understand or to illustrate why
that's the case.

Q You think maybe the Defendants thought our board certified
ER doctors just somehow don't do as good a job treating the folks that
are in need of care as the rest of the ER doctors in the state?

MR. BLALACK: Obiject to the form. It's argumentative. It's
also speculative.
THE COURT: Objection --
MR. LEYENDECKER: I'll withdraw it.
THE COURT: -- sustained.
MR. LEYENDECKER: I'll withdraw that.
BY MR. LEYENDECKER:
Q All right. Let's move on.
MR. LEYENDECKER: Take that down, Michelle.
BY MR. LEYENDECKER:

Q Now, a moment ago when we were talking when | stopped to
just give a little orientation on allow, | referenced co-insurance; do you
remember that?

A Yes.

Q Tell the jury what the concept of the co-insurance has been,
as you understand it.

A It's essentially the -- depending on the claim and the
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individual, it's the percentage of that amount allowed that the patient, or
the member, has to pay.

Q Okay. I'm going to try to try to spell this right, first. Did you
see any of the trial at this point where, Mr. -- | believe it was Mr. Blalack
was giving examples, okay, there's a $1,000 claim and a 30 percent co-
insurance, then your understanding would be what? If there's $1,000
that's allowed and a 30 percent co-insurance, that would mean that the
member or the patient would be responsible for how much?

A $300.

Q Okay, 300. And then I think we saw examples of well, okay, if
the average allowed was $250, right?

A Right.

Q And we had that same 30 percent insurance, or excuse me,
co-insurance then he was saying -- what would the co-insurance be
there?

A So it would drop down to whatever the -- what $75 or what
have you.

Q Okay. Now let's be honest. Strictly from a financial
standpoint, which of these two would be better for the patient?

A The $75.

Q Okay.

A Well, | mean in a vacuum just looking at those numbers how
itis.

Q All things being equal, if you said that the community could

still have board-certified ER physicians staffing the hospitals, at this as
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opposed to this, all things being equal, what's better for the patient?

A The lower amount of money.

Q Okay. Did you do anything to study what the actual co-
insurance was as reflected in the Defendants' claim file?

A Yes.

Q Tell us what you did.

A So what | wanted to look at is while these could be at issue
on a -- on a claim by claim basis, the question to me is what's the overall
size that we're talking about here. You know, is this a $10 million knife
times 30 percent or is it a different number. So | looked at it overall and
what you find is, is that the overall co-insurance amount or co-insurance
present is not 30 percent. It's substantially less.

MR. LEYENDECKER: Michelle, can | get Defendant's --
excuse me, Your Honor, may | ask, was there an objection to
Defendant's -- | believe it's' 5322.

MR. BLALACK: One second.

UNIDENTIFIED SPEAKER: Did he say no objection?

MR. LEYENDECKER: No, he's checking.

MR. BLALACK: 53 what?

MR. LEYENDECKER: 5322, yes, sir. 5-3-2-2. | believe you
had it, and it's your combined claim filed.

MR. BLALACK: Yeah, no objection.

MR. LEYENDECKER: Okay. Your Honor, we'd offer
Defendant's 5322.

THE COURT: Exhibit 5322 will be admitted.
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[Defendants' Exhibit 5322 admitted into evidence]
MR. LEYENDECKER: Okay. Michelle, let me see 5322-A.
And zoom in on that so we can see the numbers a little bit better.
BY MR. LEYENDECKER:

Q Mr. Leathers, did you perform some investigation and
analysis on the Defendant's out-of-network allowed amounts for all other
E.R. doctors in Nevada?

MR. BLALACK: Object to form, Your Honor. This was not
part of his affirmative or supplemental report.

MR. LEYENDECKER: It's demonstrative, Your Honor.

MR. BLALACK: No, the opinion -- any analysis or opinions
was not part of his prior report.

THE COURT: If it's not part of the report, then we're not
going to get into your opinions.

MR. LEYENDECKER: Okay. You can take that down,
Michelle.
BY MR. LEYENDECKER:

Q Let me ask you, in the studying of the evidence in the case,
whether it's the Plaintiff's claim file or the Defendant's claim file, did you
reach any conclusions or see any trends on what the actual co-insurance
was?

A Sure.

MR. BLALACK: Same objection, Your Honor. This is -- none
of this has ever been disclosed.

MR. LEYENDECKER: These are facts.
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THE COURT: Why don't you guys please approach.
[Sidebar at 9:36 a.m., ending at 9:37 a.m., not transcribed]
THE COURT: All right, so objection is sustained.
MR. LEYENDECKER: Okay.
BY MR. LEYENDECKER:

Q All right. Let's get down to the final subject, Mr. Leathers.
Tell the jury again what your big picture task was in the case.

A To calculate the damages suffered by the Plaintiffs as a result
of the Defendants actions.

Q Okay. And step one, tell us again what you understand what
the Plaintiff's claim is, about how much they think they're due in this
case. The concept of it.

A The Plaintiffs' claim that they are owed their billed charges.
And therefore the damages would be the difference between the bill
charges and the amount they were actually paid, or the amount allowed.

Q Okay. And did you do any calculations that would allow you
to assess the damages under the Plaintiffs' theory in the case?

A Yes.

Q Tell us what you did.

A Well, so the -- | mean | think the easiest and most recent
piece is the -- | forget the exhibit number, but we started out with today,
was just essentially taking that pivot table and looking at their bill
charges and the amount allowed.

Q Okay.

A But that culmination was -- started with what we discussed
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yesterday in terms of the analysis of the claim's files, the assessment of
the reasonableness of the bill charges, and then essentially the
mathematical calculation or essentially taking the exhibit that we had
this morning and taking the difference between those two numbers.

Q Did you look at this damage question on a Plaintiff by
Plaintiff -- Plaintiff by Defendant basis, sir?

A Yes, sir, | did.

Q Okay.

MR. LEYENDECKER: And Michelle can | get Exhibit Number
530-16, please?
BY MR. LEYENDECKER:

Q Tell us what we're looking at here, Mr. Leathers.

A So this is -- this is not on a Plaintiff by Plaintiff basis, but this
is on a CPT by CPT code basis. And kind of goes back to some of our
discussion of bundled or bundled or non-bundled charges.

Q Okay.

A Would you like me to take you through this?

Q Yes, please, just briefly.

A Okay.

MR. LEYENDECKER: Go back to that one, Michelle. Thank
you.
BY MR. LEYENDECKER:
Q Just give us a little more meat on that one.
A So what you can see here is in the bottom left hand corner,

the 11,563 claims. Again, that's what we're focusing on here. And so we
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looked at it and analyzed it. | looked at it and analyzed it, both in terms
of the upper part, on what | call a core CPT basis. Just that one charge.
And then | looked at it on a bundle basis. And the reason that that's
important is because there's mixing numbers. You want to make sure
you're on an apples to apples basis.

And so this calculation, this does the calculation in terms of
calculating the total amount billed, third column from the left. The total
amount allowed. And then the total charges. And what --

Q So when we get down to the bottom right, we add it all
together, the total damage under your calculation is the 10,399,000
number, sir?

A Yes, sir.

Q Okay.

MR. LEYENDECKER: Now Michelle, can | get 16-530. 16,
please. Right there.
BY MR. LEYENDECKER:

Q Okay. So what are we looking at here, on Exhibit 530 at 16,
Mr. Leathers?

A So this is taking the exact same information that we had in
the other chart, just the prior chart. And reorganizing it by Plaintiff and
by Defendant.

Q Okay, so just to get oriented here. Does that mean that -- let
me ask you. You understand who has the right to decide whether the
Plaintiffs have proved their case, and if so, whether they're entitled to

any damages, right?
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A Yes, sir, it's the ladies and gentlemen of the jury.

Q That is correct. And so just as we're looking at this, if the
jury were to decide that the Plaintiffs proved their case and they were
entitled to what they're seeking, looking at this chart, does that indicate
that for, Fremont, as an example, that they would be entitled to $102,392
from the Health Plan of Nevada?

A Yes, that's correct.

Q And then Ruby Crest who didn't have as many claims,
certainly with HPN would be entitled to $844?

A That's correct.

Q All right. And then if we -- that same kind of concept going
across would get you the number that you calculated?

A Yes, that's correct.

Q Okay. By Plaintiff and by Defendant?

A Yes, sir.

Q All right. Your Honor, we'd offer Exhibit 530-16 is a summary
of voluminous records.

MR. BLALACK: Your Honor, may | have a chance to verify
this? 1don't have a problem with it being conditionally admitted.
THE COURT: Exhibit 530-16 will be conditionally admitted.
[Plaintiffs' Exhibit 530-16 admitted into evidence]
MR. LEYENDECKER: Okay, Michelle, let me just go back to
473-G for a second.
BY MR. LEYENDECKER:

Q Now, Mr. Leathers if the jury wanted to compare, you know,
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to check your math so to speak, could they use this Exhibit 473-G to do
some subtraction and addition and figure out what the difference is?
A Yes.
Q And you got any sense of what that's going to show if that
were to happen, as it relates to what you calculated?
A It would be the exact same number. Essentially taking the --
MR. BLALACK: | object to the form.
THE WITNESS: -- the chart --
MR. LEYENDECKER: Hang on, Mr. Leathers.
THE COURT: Reword, rephrase.
BY MR. LEYENDECKER:
Q Okay. Mr. Leathers, what would you expect if you -- by the
way, let me ask you, so did you double check your math here to see
whether the sum of the charges less the sum of the allowed, how that

compares to the chart we just looked at?

A Yes.

Q Okay. What did you find?
A It's the exact same number.
Q Okay. One final subject.

MR. LEYENDECKER: You can take that down, Michelle.
BY MR. LEYENDECKER:
Q Let me show you, let's see, Ms. Paradise was on the stand on
Monday.
MR. LEYENDECKER: Can | get, Michelle, the transcript of
Monday at 130, lines 5 through 10? See if you can go there on 130,
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lines 5 through 10. | think that's November 12th. Right, go to the next
one, Michelle, please. If you look here in the middle it tells you, Friday
and the date. Looking for the Monday. That's Tuesday. I'll tell you
what. Let me -- let me -- I'll just read it, okay.

UNIDENTIFIED SPEAKER: Hold on.

MR. LEYENDECKER: It's okay. Let me just read it.
BY MR. LEYENDECKER:

Q On Monday, Ms. Paradise was asked, in this transcript at
page 130, lines 5 through 10. "And their rate of reimbursement" by Mr.
Ahmad, my colleague,

"Q And their rate of reimbursement, the Plaintiff's rate of
reimbursement has gone down significantly, has it not?" And Ms.
Paradise answered,

"A We had to adjust our reimbursement levels due to billing
practices of staffing companies, who are ramping up their charges and
specifically in relation to the efforts they make to go after our clients and
our members for full bill charges."

Do you remember hearing that when she said it, Mr. Leathers?

A Yes, sir, | do.

Q Based on everything you did in your investigation and your
analysis, what do you make of that statement?

A | don't find any support for that statement. Clearly we just
showed a moment ago that the bill charges are not increasing. They've
increased from 2017 to 2020 of approximately 3 percent. And then in

addition to what we heard Mr. Murphy say yesterday, I've seen the
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documentation that the Plaintiffs have a policy of not balance billing.

Q Did you see or find any evidence or read any testimony in the
case, that indicated any of the three Plaintiffs, Ruby Crest, Team
Physicians balance billed a single United member on any of the 11,500
claims at issue in this case?

A No, | have not.

MR. LEYENDECKER: Thank you, Mr. Leathers. | pass the
witness, Your Honor.

THE COURT: All right. Now it's been about an hour since
you guys came into the courtroom. Let's take a recess. It's 9:47. I'll ask
you to be back at 10:00 a.m.

Do not talk with each other, or anyone else about any subject
connected to the trial while on your recess. Don't read, watch or listen to
any report or commentary on the trial. Don't discuss this case with
anyone connected to it by any medium of information, including without
limitation, newspapers, television, radio, internet, cellphone or texting.

Do not conduct any research on your own relating to the
case. Don't consult dictionaries, use the internet or use reference
materials. Don't talk, text, tweet or Google issues or conduct any other
type of research with regard to any issue, party, witness or attorney
involved in the case.

Most importantly do not form or express any opinion on any
subject connected to the trial until the jury deliberates. Thanks again for
a good start to the morning. See you at 10:00.

THE MARSHAL: All rise for the jury.
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[Jury out at 9:47 a.m.]
[Outside the presence of the jury]

THE COURT: Do you guys want to confer with each other
and come back just a few minutes early?

MR. BLALACK: On what specifically?

THE COURT: Sorry?

MR. BLALACK: On what specifically.

THE COURT: On how to go next. Because you're going to
cross examine him. My inclination is to allow the cross examination to
continue. We'll take up the other issue after. But I'm willing to listen --

MR. BLALACK: I'm willing to do that, too, Your Honor. My
-- what | would propose is we'll just do the cross and then maybe at
lunch or after lunch we can do the voir dire outside the presence of the
jury.

THE COURT: Good enough. Thanks. Have a good break.

MR. LEYENDECKER: Thank you, Your Honor.

[Recess from 9:49 a.m. to 10:00 a.m.]

[Outside the presence of the jury]

THE COURT: Thank you, everybody. Please remain seated.

Are we ready to bring in the jury?
MR. BLALACK: We are, Your Honor.
MR. ZAVITSANOS: Yes, Your Honor.
THE COURT: Okay.
THE COURT: So that you guys know, Jury Services has

given them a W-9 because they have been here long enough to have to.
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And so, there's some questions about it. They have some issues. I'm
going to ask them to reduce those questions to writing so | can talk to
the Jury Commissioner over the noon hour.

MR. BLALACK: Thank you, Your Honor.

THE MARSHAL: All rise.

[Jury in at 10:01 a.m.]

THE COURT: Thank you. Please be seated. Okay. So to the
members of the jury, | know that a W-9 has been passed out to you. |
know that a lot of you have questions about it. | don't want you to be
distracted during the testimony, so if you have questions, write them
down, give them to the marshal on the next break, and I'll talk to Jury
Services to get your questions answered for you.

And cross-examination, please.

MR. BLALACK: | was going to start with first to let Mr.
Leyendecker introduced his [indiscernible].

MR. LEYENDECKER: Your Honor, | neglected to mention Dr.
Trentini. He is the medical director up there in Elko at the Northeastern
hospital.

THE COURT: Very good. Thank you to all of them. Cross-
examination, please.

MR. BLALACK: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. BLALACK:
Q Mr. Leathers, good to see you again.

A Good morning.
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Q We've met before, correct?
A We have.

Q And that was in connection with your deposition earlier this

A Yes.

Q Now, I'd like to take the jury through some of the points of
your background before getting to the testimony you gave earlier today
and your opinions. Let me start by making sure the jury has a good
understanding of your background and qualifications, okay?

A Okay.

Q Just so we understand how you bring that experience to bear
on the opinions you're offering. You discussed a little about it earlier
with Mr. Leyendecker, correct?

A Yes.

Q All right. So just so we're starting off on the same foot, are
you a trained economist, sir?

A I'm not a Ph.D. economist, no.

Q You have, | believe, a bachelor's in business administration;
is that correct?

A Yes, sir. That's correct.

Q And so your academic degrees are not in economics,
correct?

A My formal degree is in finance.

Q Now, do you hold yourself out in the market as an

economist?
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A | don't. | have many people refer to me as an economist.

Q But you, yourself, don’t hold yourself out in the market as an
economist?

A No, because usually an economist would be a Ph.D., doctor
economist. And if you're not, you always hesitate to say you're an
economist.

Q Okay. And you had two employees at Alvarez & Marsal who
helped you prepare your expert reports in this case?

A Yes, sir.

Q And am | right that neither of those employees have degrees
in economics either, correct?

A That's correct.

Q Now, as | think you testified, you are currently a managing
director at -- well, and I'll shorthand it, sir. If | say A&M, will you
understand I'm referring to your firm?

A Yes, sir.

Q Okay. So you are currently a managing director at A&M?

A Yes.

Q Okay. And as | understand it, that's a company that assists
other companies that are involved in transactions, disputes, and
investigations; is that right?

A That's correct.

Q Okay. Am I right that your focus is in the disputes and
investigations area?

A Yes, primarily.
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Q And there's actually a group at A&M called the disputes and
investigations group?

A Yes, sir.

Q And is it fair to say the large majority of your work in that
group relates to two areas, intellectual property and technology as well

as energy-related work?

A Yes.

Q Okay. And at Alvarez & Marsal, is there a healthcare project?
A Yes.

Q But you are not a part of that healthcare project, correct?

A Not formally, no.

Q Okay. Now, prior to A&M, you were a managing director at
something called Sirius Solutions?

A Yes.

Q And did you do the same kind of work focused on the
technology and energy sectors for that firm that you do for A&M?

A Yes.

Q Okay. And before that, you were a managing director at an
accounting firm -- consulting firm called Huron, correct?

A Yes.

Q And like Sirius, was your focus there primarily on the
technology and energy sector?

A Yes.

Q Now, | think you testified to Mr. Leyendecker that you had

given testimony as a retained expert witness before; is that right?
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Yes.

Okay. And how many times did you say you've done that?

> po >

Probably 65 or so different matters.

Q Okay. Just looking at your resume, sir, | count you've been a
retained expert where you've actually -- not just been retained but
actually got to the point of giving deposition testimony or trial testimony
68 times. Does that sound about right?

A That sounds about right.

Q Okay. And is it fair to say that you spend about 70 percent of
your time either preparing to give expert testimony or actually giving
testimony of some kind?

A That's correct. Certainly in the last two years. As |
mentioned the other day with Mr. Leyendecker, it varies --

Q Okay.

A -- year to year.

Q All right. Now, did | hear you say in response to his question
that you've never provided expert testimony on behalf of a health
insurer or health -- commercial health plan?

A That's correct. Yes.

Q Have you ever given -- | thought | also heard you to say you
had done some consulting work for healthcare providers before but that
you had never testified as an expert on behalf of a healthcare provider.

A That's correct.

Q Did | understand that?

A Yes, sir.
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Q Okay. Do you recall giving expert testimony for a doctor
named Franklin Chow?

A Yes.

Q Was he a healthcare provider?

A He was, yes.

Q Was that in connection with his role as a healthcare
provider?

A Yes.

Q So when you said you had never given testimony as an
expert before for a healthcare provider, is that consistent or inconsistent
with your work for Dr. Chow?

A Well, let me -- let me clarify that. | think Mr. Leyendecker's
guestion was more of a -- | thought it was a -- where | said no, it was
really more of a commercial insurance company versus a provider. So if
| said no, | think | was mistaken because Dr. Chow is a -- | believe he was
an OBGYN.

Q Okay. And that was back around 2002, 2003?

A Yes.

Q Okay. And of the 68 cases in which you've testified as a paid
expert, is it accurate that only one of those cases involved the evaluation
of healthcare services?

A Well, depending on how you want to define healthcare
services. The Dr. Chow, U.S. Surgical Corp. matter is most closely
related to the healthcare services we're talking about in this matter.

Q So when | -- and the reason | ask you that, sir, | was referring
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to your prior deposition testimony in this case when | ask you that
question.

A Sure.

Q Do you remember me asking that question?

A | do.

Q And so when you indicated that you had only given expert
testimony on the valuation of healthcare services once, were you
referring to Dr. Chow?

A Yes.

Q Okay. And that was 18 or 19 years ago?

A Yes.

Q Okay. Now, that case with Dr. Chow, is it accurate to say that
it did not directly involve measuring the value of out-of-network
professional services?

A It did not. | mean, it was -- obviously, there are components
to that because he was an OBGYN providing services. But not directly,
as you asked me.

Q The issue that is squarely presented for you in this case and
that the jury is considering, that was not the issue you were evaluating
for Dr. Chow, correct?

A It was slightly different.

Q Okay. And is it accurate to say that that one case did not
involve the valuation of emergency medical services?

A Correct.

Q Now, sir, | believe, just so the jury has some background, in
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addition to the work you do as a consultant for and a testifier for
companies as a testifying expert, you also write and present articles on
various subjects, correct?

A Periodically, yes.

Q And is it fair to say that a good bit of the work that you do in
the writing and presenting area is in connection with continuing
education courses for lawyers?

A A good portion of it is, yes.

Q And in fact, you have previously lectured to students at the
University of Houston School of Law?

A | have, yes.

Q And those lectures, are they related to disputes and
litigation?

A Yes. Most of those are related to, as | recall, trade
secret-related matters.

Q Okay. Which is not something at issue in this case, correct?

A It's a different claim in this case, but certainly the underlying
issues are the same.

Q Okay. And you've lectured at the Annual Conference On
Intellectual Property Law?

A Yes.

Q Okay. And the Institute of Energy Law, Merger, and
Acquisitions?

A Yes.

Q And the Texas Bar?
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A Yes.

Q It's fair to say, though, sir, that none of these presentations
are articles related to the evaluation of out-of-network emergency
medicine services?

A That's correct.

Q Now, Mr. Leathers, are you based in Houston, Texas?

A Excuse me. Yes, sir, | am.

Q And that's where you met Mr. Leyendecker and some of his
partners, who engaged you here?

A Yes.

Q And have you been engaged by his law firm, the AZA firm, to
provide expert opinion testimony in other matters before this case?

A Yes, sir, | have.

Q How many times?

A Probably three or four times.

Q If you can, if you want to, you can refer to your deposition.
Do you recall telling me that you have been engaged by the AZA firm
four times, not including this case?

A That sounds correct.

Q Did any of those other engagements with the AZA firm
involve the valuation of healthcare services or out-of-network emergency
services?

A No.

Q Now, | want to talk about what you did to formulate your

opinions in the case and how you conducted the investigation, as you
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call it, that you referred to earlier, okay?

A Okay.

Q I'm going to switch to that topic. And I'm not sure | heard
this correctly. Did you say you were engaged in July or in June of this
year?

A | think that | said July. As | sit here, | think it was probably
closer to June.

Q Okay. Do you recall me asking you in your deposition when
you were engaged and you telling me that you were engaged in
mid-July?

A | recall you asking me that. | don't remember if | said
mid-July or June.

Q Okay. Let me ask it to you, then, correctly, and if you don't
recall, we can refer to your deposition to refresh your memory.

A Okay.

Q Do you have a memory now, thinking about it, that you were
engaged in mid-July of this year?

A Yes. Generally, | recall that's the case.

Q Okay. And if memory serves, you issued your original report
in this case on June -- excuse me, July 30th, correct?

A Yes, that seems correct.

Q Okay. Sois it fair to say that the work that you conducted
from the moment you were engaged that you issued your first report
was a couple of weeks?

A Yes.
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Q And | wasn't sure from the back and forth you had with my
colleague, Mr. Leyendecker, but you kind of characterized that as a fire
drill. Is that how you think of it?

A | mean, yes. | don't know that everyone would be a fire drill,
but it was just -- it's just kind of sometimes we refer to something that
it's at the last minute, it's a -- it's a -- how we refer to it sometimes.

Q Completely understand that. And I'm not suggesting every
engagement that you have is a fire drill. I'm sure they're not. But for this
little party we're involved in, is it fair to say this one was a fire drill?

A You know, | think | would be hesitant to say it's a fire drill and
it be, you know, misconstrued in that it was done in some sort of, you
know, not with a level of rigor that was important for this level of case. It
was done in a very short period of time. There's no question about that.

Q And I'm not questioning your rigor, sir. I'm questioning the
time in which you had to apply your rigor. Is it fair to say that you had a
couple of weeks to apply all the rigor you could bring to bear?

A For the first report, that's correct.

Q Okay. Now, you issued a second report in this case on
September 9th of this year, right?

A Yes.

Q Okay. And am | correct, sir, that you didn't start working on
that second report until around September 1st?

A | did not begin the process of drafting that report, | believe,
until September 1st.

Q And in fact, you told me in your deposition that you didn't
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receive the materials on which you relied for that second report until
around September 1st, correct?

A | don't recall that one way or another. I'm not disputing you,
but | don't recall that one way or another.

Q Well, I'll be glad to let you refer to your deposition if that will
help you refresh your memory.

A No. I don't -- |1 don't disagree with generally when it -- when
that was -- information was provided.

Q Okay. So sitting here today, do you recall that the work you
did to prepare your second report spanned nine days from September
1st to September 9th?

A For the preparation of that report, that seems reasonable,
yes.

Q So let's just make sure the jury has some visibility into the
sequence. You're engaged in mid-July, you worked really hard for a
couple of weeks, issued your first report on July 30, 2021, right?

A Right.

Q And on September 1st, you receive a lot of new materials
from Plaintiff's counsel, right?

A Correct.

Q And then you worked really hard for another eight or nine
days and issued a second report on September 9th; is that right?

A That's correct.

Q Now, in preparation for your second report, do you recall

reviewing the expert reports of the Defense expert in this case, Mr. Bruce
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Deal?

A Yes. And obviously, that's what was the important piece of
the timing there is that, you know, it's not that we just stopped and
started in those short periods of time. You know, it was a function of
when Mr. Deal's report came out. But yes, | did review Mr. Deal's work.

Q Well, that's actually what we're arriving at, sir. Do you know
that Mr. Deal issued his first report on the same day you issued your first
report?

A On July 30th. Yes, sir.

Q And you didn't review that report until September -- after
September 1st, correct?

A That's correct.

Q So the timing of you doing your work on that second report
wasn't tied to when Mr. Deal issued his report, correct?

A That's correct.

Q It was tied to when the Plaintiff's lawyers in this case actually

sent it to you, right?

A Correct.

Q Now, have you reviewed both of Mr. Deal's reports?

A Yes.

Q And would you agree they're lengthy documents?

A They are, yes.

Q Okay. And did you review those reports closely before you

issued your second report?

A | hesitate because we're referring back to my deposition. |
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think that | stated in my deposition that | had reviewed it once fairly
thoroughly. He had had two reports. He had a rebuttal report, and he
had his affirmative report, which was on July 30th. So | don't -- you
know, | don't want to say -- | mean, | reviewed it once thoroughly, but |
certainly reviewed it a lot more since then.
Q Okay. Before you issued your second report, you reviewed
Mr. Deal's lengthy reports once, correct?
A Yes.
Q Now, you mentioned that one of the reports Mr. Deal issued
was a rebuttal report, correct?
A Yes.
Q He wasn't rebutting your report, though, was he?
A Yes, he was.
Q Okay. Do you remember that he was also rebutting --
MR. LEYENDECKER: Your Honor, can we approach?
THE COURT: You may.
[Sidebar at 10:18 a.m., ending at 10:21 a.m., not transcribed]
THE COURT: Thank you all for your professional courtesy.
They needed some guidance on what the scope of the cross would be.
Go ahead, please.
MR. BLALACK: Thank you, Your Honor.
BY MR. BLALACK:
Q Mr. Leathers, when we broke, | was asking you about the
materials you relied on for that -- some of your reports. Do you

remember that?
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A Yes.

Q Okay. And I think you had indicated just before we broke
that in preparing your second report, you reviewed the expert reports of
our expert and one of our experts, Bruce Deal, correct?

A Yes.

Q But you also relied on the expert report of another individual
who had been retained by the Plaintiffs to be an expert on the measure
of damages, correct?

A No.

Q Do you remember reviewing the expert report of Mr. Scott

Phillips --

A Yes.

Q -- and assigning it as a basis for your second supplemental
report?

A | reviewed -- | recall reviewing Dr. Phillips' -- or Mr. Phillips'

report and | think that my reference to Mr. Phillips was his damage
calculations, specifically, he had information with regards to FAIR Health

that | would have referred to in his report.

Q Okay. But let me try to short-circuit this for the jury's benefit.

When you prepare a report, it's your practice to identify in your report,
before you provide your opinions, the documentary information and
data that you reviewed to prepare to render your opinion, correct?

A That's correct.

Q And you don't put things in there that are completely

irrelevant to what you're doing, correct?
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A Correct. | mean, depending on the report, | may -- we may
say this is what | relied upon, but | also may have a list of here's
everything that | received or reviewed.

Q All right. And so in the context of your second report -- and if
we need to, | can bring it up and we can show the jury. Butin the
context of your second report, for instance, you listed the expert reports
of Mr. Deal as something you reviewed and relied on, right?

A Yes, sir. That's correct.

Q And you also listed the expert reports -- in fact, the
affirmative expert report of Mr. Phillips, right?

A Yes.

Q Okay. And you remember -- and you reviewed that report,
correct?

A Yes.

Q And you remember that Mr. Phillips did an analysis of data
and information and rendered an opinion on the Plaintiffs' alleged
damages in this case.

A Yes.

Q Okay. Now, in connection with that analysis and your time to
get ready to testify today, have you learned that Mr. Phillips is not going

to be an expert in this case?

A Yes.

Q You're going to be their expert, correct? On damages?
A Yes.

Q When did you learn that?
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A I'm trying to think about exactly where we are now.

Q The last couple weeks?

A It probably would have been -- it would have been at the
beginning of this trial, when the trial started, and understanding who the
witnesses were. That would have been when | fully learned that.

Q So from the time you -- and in fact, at some point in your
preparation, you were on call with Mr. Phillips, correct?

A That's correct. Well, not in preparation for this trial.

Q In your engagement.

A In the -- in the -- earlier in the engagement, | was on a call
with counsel with Mr. Phillips.

Q I'm not asking for the substance of any of those
communications.

A Okay.

Q So you were on a call with Mr. Phillips, you reviewed his
report, and until a few weeks ago, meaning when we all had a chance to
get together and get to know each other, you were -- you did not know
that Mr. Phillips was not going to testify?

A That's correct.

Q And then you learned that just before you were going to
testify again.

A Yeah. A few weeks ago, correct.

Q Now, do you also recall reviewing the expert report of
another Defense expert, a man by the name of Alexander Mizenko?

A Yes, sir.
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Q And tell the jury who Mr. Mizenko is.

A Mr. Mizenko is an employee of a company called FAIR Health
that we've talked a lot about here.

Q All right. And FAIR Health is -- issues a benchmarking data
on billed charges that forms the basis of the opinions you've written to
the jury today, correct?

A That's correct.

Q And you've reviewed his report?

A Yes.

Q And you recall that Mr. Mizenko has been -- is going to testify
as an expert in this case on behalf of the Defendant, correct?

A Yes.

Q Now, am | correct, sir, that in preparing to render your report,
you also reviewed the market data for the Defendants in this case, the
five Defendants in this case?

A Can you describe for me what you mean by the market data
for the --

Q Well, you collected data that had been produced in the
litigation by the Defendants in this case that contained the claims
information showing paid claims, denied claims, allowed claims,
between my clients, the five Defendants, and other ER providers in this
state --

A Yes.

Q -- as well as the TeamHealth Plaintiffs?

A Yes, sir. That's correct.
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Q And you also got market data from the TeamHealth Plaintiffs
showing their -- the data and rates they accepted from other health
insurers other than --

MR. LEYENDECKER: Your Honor, there's a limine on this
point.

MR. BLALACK: There's not.

THE COURT: Please approach. | believe there is.

MR. BLALACK: There's not.

[Sidebar at 10:26 a.m., ending at 10:27 a.m., not transcribed]

THE COURT: All right, guys. There's an issue we need to get
resolved outside your presence. We'll need to take another recess.
Thank you in advance for your professional courtesy.

During the recess, do not talk with each other or anyone else
on any subject connected with the trial. Don't read, watch, or listen to
any report of or commentary on the trial. Don't discuss this case with
anyone connected to it by any medium of information including without
limitation newspapers, radio, internet, cell phones, television.

Don't conduct any research on your own relating to the case.
Don't consult dictionaries, use the internet or use reference materials.
During the recess, don't post on social media about the trial. Don't talk,
text, tweet, Google issues or conduct any other type of research with
regard to any issues, party, witness, or attorney involved in this case.
Most importantly, do not form or express any opinion on any subject
connected with the trial until the matter is submitted to you.

It's 10:28. I'm going to suggest that we need about 20
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minutes. So please be lined up and ready to go at 10:50. Thank you, all.
THE MARSHAL: All rise for the jury.
[Jury out at 10:28 a.m.]
[Outside the presence of the jury]

THE COURT: All right.

MR. BLALACK: When you're ready, Your Honor --

THE COURT: So --

MR. BLALACK: --I'm reviewing -- I'm referring -- and I'll find
the actual order that adopts this. I'm referring to 10/20/21 transcript on
the hearing, page 23, line 25. Actually, page 24, line 11, and I'll -- I'm just
quoting from an excerpt, Your Honor, so I'm going to actually pull the
broader language.

One of the 10 or 15 issues that was in their motion in limine
number 3 related to out-of-network reimbursement with non-party,
meaning other health insurers. Because remember, Your Honor, the
background was we wanted to offer evidence of their network rates with
other health insurers, and we wanted to offer evidence of their out-of-
network rates with other health insurers.

THE COURT: And | understand that, but | need to read --

MR. BLALACK: And we [indiscernible] --

THE COURT: So I'll be back by 10:45, and you guys use the
time however you wish, but when we finish with this, I'm going to bring
the jury back. | want to try to get the testimony finished this morning
before we break for lunch.

MR. BLALACK: Thank you, Judge.
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THE COURT: Thank you, both.

[Recess taken from 10:31 a.m. to 10:38 a.m.]

THE COURT: Please remain seated. | understand that you
guys have figured out that whatever happened?

MR. BLALACK: We're good to go, Your Honor. | think the
parties agree that this is trivial.

THE COURT: Good to know.

MR. ZAVITSANOS: Yes, Your Honor, | put on the record that
it's fair game, and | stand by my --

THE COURT: All right. Very good. Thank you. So the
marshal -- we don't have a jury for ten minutes, and he may be out there
with them. | don't know. Do you all know where he is?

THE CLERK: [Indiscernible]

THE COURT: No?

THE CLERK: Do you want me to go check?

THE COURT: Yeah, if you don't mind. Thanks.

MR. BLALACK: So now that looks okay [indiscernible].

THE COURT: Good enough. Thank you for your professional
courtesy.

THE CLERK: He's not out there.

THE COURT: He's not out there --

THE CLERK: He may be in the back --

THE COURT: -- so go ahead -- let's just be back at 10:50 and
be ready to go to noon. Thanks, guys.

MR. BLALACK: So we're staying out until 10:50, Your Honor?
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THE COURT: The marshal is not here. They're not going to
be back till 10:50 so enjoy a few minutes of peace.

MR. BLALACK: No, I'm good.

MR. ZAVITSANOS: Your Honor, here's the important
question. Who do you pull for in basketball?

[Recess taken from 10:40 a.m. to 10:50 a.m.]
[Outside the presence of the jury]

THE COURT: Please remain seated. Let's bring in the jury.

THE COURT: Oh, and so that you guys know, the case being
locked during the trial means you can file things. We can view it, but the
public should not be able to access the docket, which includes
transcripts.

MR. BLALACK: That was our understanding, Your Honor.

THE COURT: Okay.

THE COURT RECORDER: However --

THE COURT: However? Go ahead.

THE COURT RECORDER: They're requesting them for me
which actually we give out.

THE COURT: She is getting --

MR. BLALACK: Well, we have a motion to seal pending.

THE COURT: Well, she has a lot of requests for transcripts
coming in.

MR. BLALACK: Well, that's the -- | think the issue Mr. Roberts
may --

MR. ROBERTS: Is that now that we filed a motion to seal the
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Supreme Court rules say that it should be confidential until the Court
rules on it; and therefore, let us know if we need an order.

THE COURT: You need to get a temporary seal.

MR. ROBERTS: Okay. It appears to be automatic under the
rule, but we'll move for one.

THE COURT: At the Clerk's office.

MR. ROBERTS: Okay.

MR. ZAVITSANOS: And, Your Honor, we would like to
respond to that.

THE COURT: Yeah.

MR. ZAVITSANOS: And just -- and | know counsel knows
this, but when we were referring to AEO stuff, | never mentioned the
number. We had a system in place as the Court is aware. So that is not
going to be factor.

THE COURT: Hopefully the jury will be back here soon.
Would you all mind bringing Mr. Leathers in?

MR. BLALACK: Yeah.

THE COURT: Save some time.

MR. BLALACK: And we're going to break at noon, Your
Honor, just so | figure out where to stop?

THE COURT: Right. I think we --

THE MARSHAL: All rise for the jury.

[Jury in at 10:562 a.m.]
THE COURT: Thank you. Please be seated. Mr. Blalack,

please proceed.
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MR. BLALACK: Thank you, Your Honor.
BY MR. BLALACK:

Q So hello again, Mr. Leathers.

A Hello.

Q | just want to pick up where we left off.

A Okay.

Q | had asked you about some of the material you reviewed in

preparing your opinion; do you remember that?

A Yes.

Q And | believe you testified you reviewed the public
Defendants' market data file?

A Yes.

Q With respect to the jury's memory, that's a file containing
claims data for United Healthcare -- well, the Defendants in this case, the
five Defendants, and the payments they made on various out-of-network
claims to the TeamHealth Plaintiffs and other ER providers?

A Correct.

Q Then you also reviewed what's called the Plaintiffs' market
data file, which contains the same kind of information except for the
TeamHealth Plaintiffs showing the amounts that they received for out-of-
network claims from United Healthcare and other health insurers?

A Yes. | believe |l reviewed that very early on in this case.

Q In fact, you cited it as some of the material you relied on in
forming your opinion in your first report?

A That's correct.
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Q Now, all these data files that were sent to you for the -- well,
let me back up. Leave the supplemental reports out of it. Let's go back
to your first report. Was the one issued on July 30th of this year, okay.
Am | right, sir, that you received from Mr. Leyendecker a risk of
reimbursement claim that the TeamHealth plaintiffs dispute in this case?

A Yes.

Q And that list contained 19,065 disputed claims, correct?

A Yes.

Q We'll put this on this whiteboard so the jury can follow it. |
hope my spelling is better than Mr. Leyendecker's but | --

MR. LEYENDECKER: Your Honor, | object to that. That's an
unfair shot at me.
MR. BLALACK: Don't worries, Kevin, I'll put you right back at
some point.
BY MR. BLALACK:
Q All right. So you received your first list of disputed claims in

July, correct?

A Correct.

Q And that had 19,065 disputed claims, correct?

A Yes.

Q And then sometime before you second report which you

issued on September 9th, you received a new list of disputed claims,
correct?
A Correct.

Q Do you remember how many claims were in dispute on the
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second list?

A | have a vague recollection of maybe around 17,000 claims
maybe, something like that.

Q Let me see if | can refresh your memory, sir. Do you

remember that it was 12 thousand --

A 12? Okay --
Q -- 568? Does that ring a bell for your second report?
A | don't have a reason to dispute it.

Q Okay. | have your report available, so anytime you feel like it
would help you and the jury to consult it to refresh your memory, you let
me know, okay?

A Okay. I will. Thank you.

Q So sitting here today, you have no reason to dispute that
your second list of disputed claims you worked with for your second
report was 12, 5587

A Correct.

Q And you used this second report because you were told the
plaintiffs in this case were no longer disputing 6,507 of the previously
disputed claims, correct?

A | don't recall the specific reason. Oftentimes, there's a legal
-- as you know, legal reasons why things are included or excluded. | just
understood and was directed to remove those claims.

Q Okay. By counsel?

A By counsel, yes.

Q Okay. Now, do you recall that just before you issued your
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second report -- the one on September 9th, you received a third version
of this report -- of this list?

A Yes, | do recall that.

Q And do you remember that that list had 12,081 disputed

claims on it, correct?

A Correct.

Q So another almost 500 claims were removed, correct?

A Okay. Math is correct.

Q Does that sound about right?

A Yes.

Q Now, that's the list you used for your second report, correct?
A Correct.

Q Now, between your -- let's see your -- after you finished the
second report on September 9th -- let me just put here, second report.
After that, you were provided a file version of disputed claims, correct,
the one you're working with now?

A Yes.

Q And | believe this is Plaintiffs' Exhibit 473; do you recall
looking at that document with Mr. Leyendecker?

A Yes, we looked at it this morning.

Q Do you know how many claims are on that list?

A 11,563.

Q So between the third list which you used for your second
report, the 12,081, the list you're using now another almost 500 claims

were removed?
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A Yes.

Q So over the course of your engagement since the middle of
July when you had your -- you were retained to prepare your first report
and you reviewed the first list, and when you finally supplemented your
analysis with a file list, am | correct that you reviewed four different
versions of the disputed claims list?

A That's correct.

Q And each time, the list changed, it changed because the
TeamHealth claims were dropping more claims from the dispute,
correct?

A | don't know that one way or another. Like | said, there could
be legal things involved in that as well.

Q Okay. Well, to be clear, sir, I'm not asking for your motives --
I'm asking as a matter of that what you thought was in dispute or
evaluating when you started and what you ended, it went down each
time, correct?

A Yeah. That's correct. Yes.

Q Okay. Now, in that first list, the list my clients underpaid
19,065 claims. And from that list, the one they presented to this jury,
they've withdrawn 7,502 claims; does that sound about right?

A The math seems correct.

Q So if my math is right, the TeamHealth Plaintiffs have
withdrawn their overpayment allegations for almost 40 percent of the
emergency room out-of-network claims that were originally disputed,

correct?
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A Yes.

Q And by the way, Mr. Leathers, you recalled that when you
were engaged, Mr. Phillips had already been engaged and been working
on this case for awhile, right?

A Yes.

Q Okay. Do you know from your work and your discussion
with Mr. Phillips, whether there were any versions of this list that

predated the first one you got?

A No.

Q You don't know that?

A | do not.

Q So you have no knowledge that the original list of disputed

claims are over 25 -- 3,000 disputed claims?
MR. LEYENDECKER: Your Honor, may we approach briefly?
THE COURT: You may.
[Sidebar at 11:02 a.m., ending at 11:04 a.m., not transcribed]
THE COURT: I've overruled an objection.
BY MR. BLALACK:

Q Well, let me just restate that, sir, so the record's clear. You
have no knowledge that there was an earlier version of the list before
you were engaged that was used by another expert that had 23,000
disputed claims?

A Correct.

Q Did you ever ask anyone at TeamHealth if that was the case?

A No.
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Q So during that investigation, you described to get to the
bottom of the facts, that's not something you brought up with
[indiscernible]?

A No.

Q All right. | want to talk about some of the -- I've got some
things | want to cover with you, but | thought Mr. Leyendecker's
examination highlighted some important points. So let's go through
what he covered with you first, and then I'll come back to some of the
issues that | want to cover. Okay?

A Okay.

Q And let me start by showing the jury Plaintiff's Exhibit 473.
Which, again, this is the final list of disputed claims. And I'm going to
ask that we show the -- | guess the newest one, the electronic version

that Mr. Leyendecker used with you today.

MR. BLALACK: Let's bring up the electronic version, Shane.

Do you have that?

MR. GODFREY: | only have 473A and B.

MR. BLALACK: Okay. Kevin, can you --

MR. LEYENDECKER: Yes.

MR. BLALACK: -- forward that again, please? That would
just make it faster with the electronic version.

THE WITNESS: Sure.
BY MR. BLALACK:

Q And that's the one you worked with, correct?

A Yes.
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Q Okay. That PDF is -- we actually had somebody up here the
other day with a magnifying glass that's a hard way [indiscernible].
While he's doing that, | don't want to keep the jury waiting, I'm going to
ask you a couple of foundation questions while he's bringing that up. Do
you remember you were asked about CPT codes?

A Yes.

Q You're not a CPT code expert, are you?

A No.

Q There's an actual profession of people that are clinical --
clinically certified and hopefully certified people that work with CPT
codes, correct?

A Correct.

Q So you wouldn't be offering opinions about what the nature
of the severity is of any particular code beyond how they are severe --
meet severe relative to the other in intensity?

A Correct.

Q And just so we use the term intensity correct, intensity
means the level of activity that the provider is expending for the
engagement, for the encounter, correct?

A | don't believe it's limited just to that.

Q Okay. What do you think intensity refers to?

A Well, intensity -- | mean there could be a defined term for
intensity. If there is and you want to --

Q The CPT codes.

A -- provide that to me from the CPT manual, | could -- | could
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answer that differently.

Q Do you know what that term means in the CPT codes?

A | don't know the definition as it's written in the manual.

Q So when I'm -- when I'm referring to intensity I'm using the
concept that's used in the CPT manual to distinguish a lower level code
from a higher level code, and that that reflects different levels of effort
and expense.

A Okay.

Q Does that sound right to you, based on the limited
experience you have with CPT codes?

A No. | mean I'm familiar that there are defined terms within
the manual. But | have not -- | mean if we have it in front of me, we can
go through it. But that's all | can answer on that.

Q That's all you can do --

A Right.

Q -- as to your knowledge, correct?

A Well, other than -- no, that's not entirely correct, | mean,
because the -- you know, the evidence that's in this case, the
presentations, things to that nature provide a lot of information that is
simplified in terms of the intensity and how the intensity is described to
the market and to doctors and to payers.

Q Did you review any clinical records in connection with your
work in this case?

A No, sir.

Q So you don't know what actual medical services were
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rendered by a clinician with respect to each of these services, correct?

A | do not.

Q What you looked at is the spreadsheet that has numbers on
it, which are CPT codes?

A Incorrect.

Q And you have not gone through the exercise, because you're
not a CPT expert, of defining what actual services occurred in each of
these accounts?

A I've not gone through and defined it. But certainly as part of
my work -- my work was a lot more than just looking at the CPT code on
the spreadsheet. It was understanding, you know, what does that mean,
and most importantly, what does that mean when they're bundled
together so | could understand the economic impact of that.

Q Right. So, in other words, so you could compare one type of
code to another type of code or a group of codes?

A That's correct, yes.

Q But I'm asking a slightly difficult question, sir. Because
there's been some suggestion -- | actually thought you said something
about these being very severe claims regarding -- referring to CPT codes
that ended in 5.

A Yes.

Q Do you remember saying that?

A Yes.

Q When you were severe, you were not making a clinical

statement about whether they were severe, correct?
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A No. | was -- | was interpret -- not interpreting, but | was
essentially restating what | had learned, what | knew from my
experience, and what | saw in the documents.

Q Okay. So if there's testimony in this case that what a b
represents is that it's the code relative to a 4, 3, 2, and 1 with the most
amount of effort has to be expended by a provider, you'd have no reason
to disagree with that?

A Not the way that you presented it.

Q Okay. And you are not offering an opinion about whether a 5
actually involved a clinically severe encounter?

A Not from a clinical standpoint, no.

Q Now --

MR. BLALACK: Shane, do you have that spreadsheet now?

MR. GODFREY: | do not.

MR. LEYENDECKER: | sent it to you and --

MR. BLALACK: Oh.

MR. LEYENDECKER: -- and Jeff.

MR. GORDON: He sent it to you, he sent it to me, but it
hasn't come up yet.

MR. BLALACK: Could you forward that, please, to Shane
and --

MR. GORDON: No. It's notin my email. You may be in your
computer.

MR. BLALACK: The Court's indulgence.

[Counsel confer]
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MR. BLALACK: Here, | just sent it to you, Shane.
[Counsel confer]
MR. BLALACK: Okay. Let's hopefully get to practice.
BY MR. BLALACK:
Q While we're doing that, one other concept you mentioned.

You mentioned a median versus an average. Do you remember --

A Yes --
Q -- that?
A -- | did.

Q And I'm not a statistics guy, but as | understood it, these are
statistical terms, an average and a median?

A | don't know that | would define them as a statistical term per
se. | mean there are --

Q You don't know if median, mode, and average are concepts
and statistics?

A They are concepts and statistics, yeah.

Q All right.

A Sure.

Q So my question is, you understand median and average, and
you mentioned a third, mode, are forms of statistics or a measurement?

A Yes.

Q Okay. Now, I think you indicated that you thought the
average was the appropriate way to look at the data in this case; is that
right?

A Yes. Ultimately. Certainly you should look at both the
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median and the average as part of your analysis.

Q Okay. So you considered both, but thought average was a
better measurement?

A That's correct, yes.

Q Okay. And I believe you told the jury that you reason you
reached that judgment is because you wanted to avoid a situation where
outliers might skew the result. Did | understand you correctly?

A Well, | think that that -- the outlier was an example of why
you may use an average over a median. There were other factors in
terms of using the average for comparability purposes and things of that
nature. That was the basis for me ultimately using average.

Q Well, | was going to ask you, how do you define the outlier

for your determination that an average is a better statistic to use than

median?
A | didn't create a specific definition.
Q Well --
A | gave the example of a neighborhood situation, and, you

know, where there was one or two large homes that skew the results.

Q Right. And so that the jury knows how to apply your
definition to your testimony, I'd like you -- whether you intended to give
me your definition of this term as it relates to your opinions in this case.

A So the definition of the term -- of the term outlier is that you
have a set of data that is -- look like my hands, and then you have one or
two components that are very large. It --

Q Have you ever heard of a bell curve?
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A Yes.

Q How does a bell curve relate to these statistics and how to
use them?

A So a bell curve -- theoretically, a bell curve looks like just kind
of a smooth mountain. And basically what it has is it speaks to kind of
the area of central tendency, kind of in the middle of that. And so,
theoretically, when you want to use the average, you would say that |
have a very smooth bell curve that is -- that's consistent, right, there's
not -- it's consistent on the left and it's consistent on the right. I'm going
backwards here. Okay?

Q And in that example, so using the concept of a bell curve --
so is that what you would look for in a bell curve, a standard bell curve?

A That's correct, yes.

Q And that you said the point of central tendency. Would that
be this point here on the top of the bell curve?

A That's correct, yes.

Q And when you referred to outlier, were you meaning
something out on the end of the curve, either end of the curve?

A Yes.

Q So when you used this concept, you were referring to if the
data has evidence of this dynamic, that's heavily influenced and does not
have this bell curve, in that situation, which of the statistics is the
appropriate?

A Well, if you have a outlier that could heavily influence the

number and then ultimately you're ending conclusion, then you would
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consider using the mean.

Q The mean or the median?

A The mean. | mean the median. I'm sorry. The median.

Q The median. Okay.

A Yes.

Q | want to make sure | understand what you just said because
I'm not sure | followed. What if you didn't have a normal -- this is called
a normal distribution?

A That's correct.

Q If you didn't have a normal distribution such that it -- there
was a nice lead here with a central tendency, and so the data was more
scattered, and particularly if you had outliers, as you've described, in
that scenario, the median would be a better measure than the average?

A In theory.

Okay.
That doesn't mean that it's automatic situation to --

Okay.

> 0O > O

-- to shift from an average to a median.

Q But if the data looked more like this, normal distribution with
less influence of outliers, as you've described, then the average would
be a more useful statistic?

A That's, again, the textbook example.

Q Right. Okay.

A It depends on the situation you're doing and the -- and the

data that you're analyzing.

-89 -

010402

010402

010402




€01010

o O 00 N oo o A W N -

N N N N N N o m  mm  m  m  m  m e e
o A W N =2 O O 00 N o o B~ w N -

Q Thank you. And based on -- by the way, in your analysis of
the data you reviewed, which would have been the market data from my

client's files, correct?

A Yes.

Q -- did you look to see what the distribution of the data was?
A Yes.

Q And did you look to see what the distribution of the data was

on the disputed claims file?

A Yes.

Q And was it a normal distribution?

A It does not look like that, as the way that you've drawn it. If
you look, for example, at CPT code, | think, 285, which makes up the
largest component of the damages, what you'll actually see is is on that
chart that kind of that -- the further end --

Q Uh-huh.

A -- of the range, you have the large majority of those claims,
kind of a bell curve, to the end.

Q So let me make sure | understand what you're saying
because I'm not sure how to draw this. | haven't done this much
drawing in quite a while. Are you saying that it looks like more like that?

A Yes, that's correct.

Q Which would not be what you'd call a normal distribution,
like this?

A It wouldn't -- I'm sorry should be difficult. It's just from -- in

my world, it's hard to kind of answer that as a yes or no. But that has a
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more normal distribution than what you may see or if you had numbers
scattered, you know, all along that bottom line.

Q Okay. Thank you, sir. All right. Let me show you the
Plaintiff's disputed claims sheet.

MR. BLALACK: And, Shane, could you go to the --
BY MR. BLALACK:

Q Or, actually, | think you called this a pivot table; is that right,
sir?

A Yes, sir.

Q So this summarizes the data in the Plaintiff's disputed claims
sheet, that last one that we talked about that you received in the last few
weeks, correct?

A Yes.

MR. LEYENDECKER: Mr. Blalack?

MR. BLALACK: Yes.

MR. LEYENDECKER: Are you working on the summary or
the underlined file?

MR. BLALACK: Right now I'm on the summary of the
document you showed him.

MR. LEYENDECKER: Okay.

MR. BLALACK: And tell me if I'm not reading it correctly.
BY MR. BLALACK:

Q But | want to show the underlined data which
Mr. Leyendecker walked through.

MR. BLALACK: So, Shane, could you put the -- there we go.
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BY MR. BLALACK:

Q Do you remember looking at this file, sir, with
Mr. Leyendecker?

A Yes.

Q And let's just -- | want to run through this file. So just --

MR. BLALACK: Let's stop right here.
BY MR. BLALACK:

Q And so I'm just going to take the --

MR. BLALACK: Are we all the way to the left, Shane?
BY MR. BLALACK:

Q Okay. | just want to walk through it show the jury can see
what's on this file and understand it, because this is an important
document. So column A, that's the name of the Plaintiff that's bringing a
claim in this case, correct?

A Correct.

Q Column C is the facility where that service was rendered,

right?
A Yes.
Q Is there a reason there's not a column B?
A It's hidden.
Q It's hidden. Okay.

MR. BLALACK: Can we bring that up? Is there a way to bring
that up, Shane? Okay. Well, we'll figure that out. Let's not waste time
with that.

BY MR. BLALACK:
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Q All right. Then there is a -- column D is missing. Do you
know, sir?

A It's hidden.

Q Column E says county. Oh, there we go. So that -- B is the
tax ID of the entity?

A Correct.

Q C is the facility, D is the zip code, E is the county where the
service is rendered, correct?

A Yes.

Q So you see Clark County there. And then there's a patient
name and then there's a date of birth, and then there's a policy number,
correct?

A Correct.

Q And then there is the DOS under column I. What does DOS
stand for?

A Date of service.

Q All right. So we have numbers in some of these entries but
not in others. Do you know why?

A What are you referring to, sir?

Q Well, if you -- can you see on the screen for, let's say, row 21.

Do you see there's a date of service of 11/5/2019 there?
A I'm sorry. My screen does not show the row numbers.
Q Oh. If you would like, | think you can come down --
THE COURT: You could --
BY MR. BLALACK:
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Q -- and look at it --
THE COURT: -- step around.
BY MR. BLALACK:
Q -- if it would help you. And we'll walk through this together.

THE CLERK: Just please stay near a microphone or speak up
a little loader.

THE WITNESS: Okay. Okay.

MR. BLALACK: If you want to lean into my lapel, you're
welcome to.

THE WITNESS: No. | would prefer not to do that.

MR. BLALACK: So you're going to be buzzing by me before
this trial's over, so.

MR. LEYENDECKER: Mr. Blalack, if it helps, your fellow there
was just expanding the column widths. | think if he does that, then you'll
get to where you want to be.

MR. BLALACK: That would be great. There we go.

BY MR. BLALACK:

Q Now, does that answer why there wasn't an entry in the
earlier column for I, for date of service?

A Yeah. | mean the column was too small.

Q Okay. So for date of service, this is the date when the service
on the claim was performed?

A Correct.

Q And column J, account, what does that represent?

A | believe that's the provider's account.
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Q Okay. And then Bill provided us the name of the physician

that actually --

A Yeah.
Q -- did the service?
A Yes.

Q And this is column L, this billed CPT, that's what described
when Mr. Leyendecker --
A Yep.
-- termed it, correct?
Correct.
And some of these have a single code on them?
Correct.

And some have multiple codes on them?

> 0 >» 0O » O

Yes.

Q What's the difference -- what is -- what does it represent on a
claim form when there's one code as compared with five?

A So five codes would have you have an initial service to
perform and then you have additional codes where there's some sort of
follow-up service that's in addition to what the patient initially came in
for.

Q In other words, you might have the evaluation in
management service, which is one of these 99281, 282 --

A Right.

Q -- 283 where there's an evaluation and management of the

patient; but that might actually be a procedure as well, correct?
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A Correct.

Q And that procedure would be included on the claim form
separately?

A Could be, yes.
And it would have a separate billed charge?
Yes, it could be.

And it would be a separate line amount?

> 0 > O

Correct.

Q Okay. Now, let's go across here in, you know -- do you see
where it says charges?

A Yep.

Q These charges are the billed charges from the claim form,
correct?

A Yes.

Q And this represents the charges for all services and
procedures on the claim form, and whether it's 1, 5, or 50, correct?

A | believe so. | think there are some instances in the market
data where they're separated.

Q Okay.

A But [indiscernible] --

Q [Indiscernible - witness and Mr. Blalack talking over each
other]

A -- connect here since the raw data in this file, they're all
combined together.

Q Okay. And then there's an allowed amount?
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A Yes.

Q Okay. And, again, this is the amount for the entire claim that
was allowed by the Defendant in the case?

A Correct.

Q Okay. And then there's a payment amount, which is what?

A That's the amount that's paid by the insurance company.

Q Okay. And then you have a deductible, copay, coinsurance,
and total payments. What's reflected on those columns?

A So | mean you could see total payments ties into the amount
allowed. And essentially what we're doing here is it's spreading it out
between the amount that's paid by the insurance company right here,
there's a deductible so that the patient or the members pay in the
deductible, or in some cases, not all cases, there is coinsurance, which is
the percentage of the amount allowed that the patient, you or |, would be
paying.

Q And then column T, impact, that's the difference between the
billed charge column and the allowed column, correct?

A | believe so. | didn't really focus on that column. We can
probably click it on, and | could tell you the calculation maybe.

Q Okay. And then plan name, you've got a listed name, that's
one of the Defendants in the case?

A Yes.

Q Okay. And then this has a list for employers. These are the
employers who sponsor the health plan that the employee received care

from, correct?
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A That's correct. Essentially the employer of the individual B
were being cared for.

Q Okay. And so we have the number of different entities that
are referenced here that are employers of the people who received care
that are reflected in the -- in the claim form?

A Yes, sir.

Q All right. Then you have a claim date, other claims format,
and then you have a column that reads ADASQO?

A Yes.

Q What does that refer to?

A That is administrative services. In other words, in this
particular claim, UnitedHealthcare Services is providing -- managing the
claim for an employer who is self-insured.

Q So, in this case, for example, looking at row -- I'll just pick
Apple -- row 20, the employee is an Apple employee who received care
under a self-funded plan operated by -- sponsored by Apple?

A That's correct, yes.

United --
That's -- yes.

UnitedHealthcare Services was the administrator of that?

> 0 > O

That's correct.

Q So the money used to pay the allowed amount did not come
from the bank account of UnitedHealthcare Services but from Apple?

A That's correct.

Q Okay. And the damages that are being sought here are being
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sought from UnitedHealthcare Services, not Apple?

A Correct.

Q Now, in these lines that don't have the ASO, what does that
reflect?

A This means that this is a fully insured claim whereby -- for
example, here, UnitedHealth Insurance Company would be the one that's
on the hook for providing the check.

Q Okay. And then you have a column that says iSight. Do you
see that?

A Yes.

Q And there's a bunch of listings, non-DIS. What does that
mean?

A Okay. What that means is, is that these claims were
processed without using the Data iSight process.

Q Okay. And you know that -- we'll talk about this in more
detail later. You know that Data iSight is an out-of-network pricing tool
offered to the market by MultiPlan?

A Yes.

Q Okay. And then the last column, that's just the Defendant?

A That's correct.

Q All right. Thank you. You can sit down. Now, sir, let me ask
you this. This information that's in Plaintiffs' Exhibit 473, what is it?

A All this information came from -- well, actually, this
information, | believe, is a combination of the Plaintiff's claim file and

information from the Defendants.
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Q What information do you think is on this file that came from
the Defendants?

A The identification of the claims that are being processed
through Data iSight.

Q That one column you showed me?

A Yes, sir.

Q Would you agree with me, sir, that other than the column
that you annotated for Data iSight, all of the other data on the claim file,
or Exhibit 473, comes from the Plaintiffs?

A Generally, that's my recollection. There may have been
some exceptions. It's been a long time since |'ve put that together, but
generally, that's correct.

Q Sitting here today, other than the Data iSight column, can
you tell this jury if there is a single other data on here that came from the
Defendants?

A No.

Q Okay. Now, you had underlying market data produced by
the five Defendants in this case, showing what their claims records
actually were with respect to these Plaintiffs in the case, correct?

A | don't understand your question.

Q You had the market data from the claims systems of the
Defendants accessible to you to review with respect to each of these
claims, correct?

A The underlying file for each one of these claims?

Q Correct. That shows from the United or Sierra or UMR

- 100 -

010413

010413

010413




1434410

o O 00 N oo o A W N -

N N N N N N o m  mm  m  m  m  m e e
o A W N =2 O O 00 N o o B~ w N -

claims system. You had the data for each of these claims?

A | don't recall that | did.

Q You don't know that you had the data for each of these
claims in that system?

A | don't recall that | do now.

Q That's news to you?

A Well, | don't want to say it's news to me. It may not be --

Q It seems like you're hearing it for the first time from me.

A Well, we have a lot of data and I'm trying to be very specific
in answering my question because | had a deposition, and | don't --

Q And | agree.

A -- want to be different than what | told you in my
deposition --
Q | agree.
A -- and that sort of thing. And also trying to understand your

guestion. | do not recall reviewing any further detail or additional detail
behind these individual claims.

Q And that's getting at what | wanted to ask, sir. Did you
undertake the exercise of taking each of these claims, 11,563 of them, did
you go through each one of them, on each row, and match each of the
data elements in the claims file marked as Plaintiff's Exhibit 473 and
compare it to the actual raw data in the claims produced in this case, raw
data claims information produced in this case by the Defendants?

A No.

Q Is there a reason you didn't do that?
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A No.

Q All right. So sitting here today, the accuracy of the
information in Plaintiffs' Exhibit 473, you've accepted for the sake of your
analysis?

A Yeah. That's correct, and that's what we would do in an
ordinary sort of situation is we would assume the validity of the
underlying data. We didn't perform a separate audit, if you will.

Q Okay. So you don't know, for example, whether there are
allowed amounts --

MR. BLALACK: Shane, could you find the column that has
bill charges and allowed amounts? There we go.
BY MR. BLALACK:

Q So you don't know -- so I'm looking at column M and column
N. You don't know whether the numbers reflected in these two columns
match the numbers in the underlying claims data for every one of these
entries for the claims produced by each of the five Defendants in this
case?

A That's correct. | assume that the numbers are consistent.

Q Now, if any of these -- let's take one at a time. Your method
of tackling damages is to take the charge, subtract the allowed amount
and measure that as damage, correct?

A Correct.

Q So if we're, again, using row 30 as an example for these,
your calculation would be 508 minus 112.44, and that would produce the

damage, right?
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A Correct.

Q If you're getting into the underlying claims data produced by
the Defendants in this case and you find out that the charge is 508, that
it's something different, or you get in and find out that the allowed
amount is not 112.44, but it's something different, then for that claim,
your calculation damage would be off, correct?

A Well, you'd have to understand -- if you want to make the
assumption that the 508 is incorrect --

Q That's the premise I'm asking.

A Okay.

Q In a world where the underlying claims data produced by the
actual Defendant shows that the charge was something different or the
allowed amount is something different, at least for that claim, your
measured damaged in this, that's been given to the jury, is off?

A Yes, only if you assume that that underlying claim data, that
the reason that there is a difference is some sort of key punch error or
what have you.

Q Well, it doesn't matter what the reason is. It could've been
an alien could've come down and put them in. If the number for charges
allowed is something other than 508 for charges and $112.44, the
measure of damages that you've got on this spreadsheet as you've

described to the jury, so that 100 would be wrong, correct? Whatever

the reason.
A I'm sorry. | don't mean to argue with you.
Q Sure.
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A But there could be a lot of reasons why there are -- you look
at a claims file and there could be updates to the claims file, adjustments
to the claims file, but if you assume that, ultimately, the number that
should be represented as the charge is incorrect for whatever reason --

Q Correct.

A -- then yes, then that would mean that the amount of
damages attributed to that claim would need to be revisited.

Q And that would be the case if the charge was correct, but the
allowed was wrong, either way?

A That's correct, yes.

Q Because you have a simple charge [indiscernible] allowed?

A That's correct, yes.

Q Okay. Now, | want to ask you a little bit about the
investigation. You described to the jury conducting an investigation in
this case; is that right?

A Yes.

Q Do you consider that investigation a felony investigation?

A For purposes of the calculations that | needed to perform,
yes.

Q What do you mean by for the purposes of the calculations?

A Well, because when you do an investigation or you do an
audit or review of financial information, you do it to a certain point to
where you determine that the additional work you do is not going to
have a material impact on the ultimate results.

Q Okay. Let me ask -- well, let me -- | want to understand what
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you found on a couple points in your investigation, okay?

A Okay.

Q Let me ask you this. Tell me the names of the five
Defendants in the case.

A They are --

Q Just tell me. | know you've looked at a lot of paper and did
months and months of investigation. Tell me the name of the
Defendants.

A So, United Insurance Company Services.

| say that because that's how it's been referred to here.

Q What's the next one?

A United Health Plan of Nevada.
Q Okay.

A Sierra.

Q Okay.

A UMR.

Q Okay.

A

Q

Yep.

A And I've got one more, which would just be United
Healthcare, | believe.

Q And these are the five Defendants in the case; is that right?

A Yes. | think that the United Healthcare is -- I'm not recalling
the exact name of that, but there is a fifth name there that's not exactly
correct there.

Q What do you want me to change, sir?
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A No. I'm just saying my recollection is of those five, but I'm
just trying to identify for you that when | say United Healthcare, that's a
general name. There is a -- you can look in my report and | can tell you
the specific name of that.

Q | appreciate that, sir, but the jury is being asked to rely on
your investigation when deciding this case; do you know that?

A Yes.

Q And you've represented that you've spent, what? Over
$100,000 doing an investigation on this?

A Yes.

Q You understand who the five Defendants are without looking
at the report, right?

A Yes.

Q Okay. So you don't need to check the report to know the
names of the five Defendants in the case, right?

A There's a lot of information that's in here and the analysis --

Q But beyond the names of the parties?

A That's correct, but | think that you could look at the full
names of the parties, and | think it'd be difficult for many in this room to
transcribe exactly the full names of those parties.

Q Now, you noted on the spreadsheet which of the Plaintiffs
were self-funded ASO plans, and which were fully insured, correct?

A Can you repeat the question?

Q For each of the claims you've got in the spreadsheet?

A Yes, they're in there.
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Q Okay.
A That's correct.
Q So | want you to tell me, does Sierra do self-funded ASO

business, fully insured business, or both?

A | believe they do fully insured business.

Q What about United Health Plan of Nevada?

A Same. Fully insured.

Q What about United Insurance Company Services?
A Mostly ASO.

Q What about UMR?

A | believe UMR is also mostly ASO.

Q What about the United Healthcare?

A They are a mix, | believe.

Q Okay. When you say mostly ASO for United Health
Insurance Company and UMR, what do you mean?

A Well, what | mean is there are two of the five -- there are two
of the Defendants that are primarily administrative services only, and |
recall those to be United Insurance Services and UMR.

Q Do you have some --

A Again, we can look at the spreadsheet and | can tell you for
sure.

Q Do you have some doubt as to whether United Insurance
Company services and UMR also offer fully insured product?

A | wouldn't call it doubt. | would say that this is my best

recollection, but we can avoid that by simply looking at the spreadsheet.
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Q Okay. Well, I'll definitely -- you're going to have a chance to
do that, but right now, I'd like the jury to understand what the quality of
your understanding is based on the extensive investigation you've
been --

A Okay.

Q Now, with respect to the Data iSight tool -- you remember

A Yes.

Q Okay. Which of these companies utilize the Data iSight tool?

A You know, | think | would have to look back at my report to
tell you exactly. There were --

Q Right now we're just going to -- we're going to see what you
recall --

A Okay.

Q -- from your --

A Sure, sure, sure. So United Insurance Services would have
utilized Data iSight.

Q Okay.

A UMR would've used Data iSight. And | believe those are the

only two that --

Q Okay.

A -- used Data iSight.

Q Have you heard the term shared savings program?

A Yes.

Q Okay. Do you know if any of these Defendants used the
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shared savings program?

A I'm hesitation because of the initial claims in this case that --

Q All I'm asking you, sir -- I'm just asking a simple question.
Based on your investigation, do you know whether any of these five
Defendants utilized what you understood to be the shared savings
program?

A Based on my understanding of the case, all of those
Defendants, in some way, shape, or form, utilized a shared savings
program, and that only two of them, as | recall, utilized the Data iSight
service.

Q Okay. So just to summarize, based on your investigation, all
five Defendants utilized the shared savings program and two of the
Defendants utilized Data iSight?

A That's correct.

Okay. Have you heard the name of the program ENRP?
Yes.
Okay. Which of the Defendants use ENRP?

> 0 > O

| don't recall.

Q Okay. Have you heard the term physician reasonable and
customary?

A Yes.

Q Which of the Defendants used the physician reasonable and
customary method?

A Are you talking about the program or that the charges should

be based on reasonable and customary?
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Q I'm asking about the out-of-network programs which you
looked at as part of your investigation. That's the question.

A Okay.

Q You understand it?

A Yes, and | -- it's a -- that particular question is difficult. My
understanding is that each one of those charges, prior to the alleged
actions in this case, were all based on a reasonable and customary basis
or program.

Q So --

A A reimbursement program.

Q So you think all five Defendants utilized a physician
reasonable and customary program to pay for out-of-network ER
services before the period of dispute?

A That's correct.

Q Okay. Does that capture basically your summary of what you
investigated?

A Well, it's my recollection of this component of the
investigation.

Q Okay. Now, do you know, by the way, if there is a difference
between the out-of-network programs used by UMR and the out-of-
network programs used by, let's say, United Healthcare?

A There could be.

Q | appreciate that. I'm asking a different question. Not
whether it could be. Whether you know that to be true?

A | mean, the -- | know that each of these use very out-of-
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network programs, number one. Number two, the information regarding
which ones were used, and even when they were purportedly to use and
the resulting information where that differs, makes it difficult to be able
to say yes or no to that.

Q Is the answer, you don't know?

A For example, the information we saw yesterday, how the
numbers were all over the map, even though both were based on an
iSight program.

Q So is it fair to say you can't answer that question | just asked?

A | can't fully answer that question you asked --
Q Okay.
A -- based on without getting back into the data.

Q Okay. For Sierra Health, what's the out-of-network programs
they use?

A | don't recall the out-of-network programs specifically that
Sierra Health does because they essentially have been charging a flat
fee.

Q Okay. In fact, did you listen to testimony of Ms. Hare who
testified in front of the jury?

A | did; yes.

Q Do you remember her testifying under oath that Sierra
doesn't have any out-of-network program?

A | don’t recall that.

Q You missed that part of her testimony?

A No. | just don't recall her saying specifically, they had no
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out-of-network programs.

Q Okay. So we'll let the jury decide, based on a reading of the
transcript, whether that's true or not. Now, let me show you -- | want to
show you some things that Mr. Leyendecker showed you.

MR. BLALACK: Could you bring up his presentation, please?
Can you bring itup? There we go. Thanks a lot. Keep going. Keep
going. Okay. Let's stop here, sir.
BY MR. BLALACK:

Q Do you remember being questioned by Mr. Leyendecker
earlier today about this charge that's, | think, identified as 530-004?

A Yes.

Q And | just want to make sure the jury understands what
they're looking at here, okay? And what it means. First of all, the time

period that's being measured here is November 2017 and May 2020,

correct?
A Yes.
Q And at the time, it says, Fremont's charges, correct?
A Correct.
Q And it says, 99284, right?
A Correct.

Q Now, so this is the plotting of Plaintiff Fremont's, bill charge
from November 2017 to May 2020. Am | right about that?

A Correct.

Q And that's the green line?

A That's correct.
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Q And then there is a blue line that purports to chart the bill
charges of all over ER providers, and that runs from the same period,
correct?

A Correct.

Q And then there's an orange or brown line that plots the bill
charges reflected at the FAIR Health 80th percentile in the Benchmark
database over the same period, correct?

A Correct.

Q Okay. Now, | want to make sure | understand what you're
saying here, sir. Now, you know that the FAIR Health benchmark is a
plotting of all bill charges reported by providers for that service in a
certain area called a geo, correct?

A Correct.

Q So when we say all other ER providers include, that's not
referring to all other ER providers in this area. That's just referring to
other ER providers reflected in the claims data of one of the Defendants?

A Yes, for that particular --

Q Right.

A -- geo.

Q So if you wanted to capture what the billed charges were and
how they were changing over time for all ER providers who reported
99284, the FAIR Health benchmark would be a more complete measure,
correct?

A No, this is apples to apples in terms of -- yes, you're exactly

right. The other ER providers are those that have provided information
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to -- or what they charged United. It's United's data, so there is a --
there's a set whereas you're correct. The FAIR Health data is a broader
set of data.

Q Right. And so when you compare the Plaintiff's charges and
how they grew to the growth of the charges of all other ER providers in
this region in the 80th percentile, what you found was that the
TeamHealth Plaintiffs charges were roughly in line with FAIR Health until
2019 when the charges for all other ER providers in this area spiked in
November of 2019, and continued at that next level.

A Correct.

Q Is that right?

A Yep.

Q And let's just make sure I've got the math right on this. So
for the FAIR health charge database, can you tell the jury how much of a
total increase there was for the 80th percentile, the benchmark from
November of 2017 to May 20207

A Well, if you could give me a calculator, | would do it. The
number that | calculated was kind of an average growth rate, compound
average growth rate, that | think was about 70 percent, 75 percent.

Q Well, let me -- I'm not the finance guy you are, but let me
give it a shot. According to my math, over that period, the 80th
percentile benchmark of all charges in this area grew from 883 to 1266,
which is $383. Does that sound right?

A Sounds right.

Q And you measured that at over that entire period. That's --
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what's that? You said -- what was the number you used? Seven what?

A 75 percent.

Q You said 75 percent measured from November '17 to May
2020, oris that 75 percent on an annual basis?

A It's on an annual basis.

Q So you're saying it went up 75 percent between November of
2017 and November of 2018? And then 75 percent from November '18
to November '19?

A No, no, actually that the 75 percent must have been the
entire time period. Because 75, that would go -- be quite a bit larger.

Q Right. So what you're saying is when it went from 883 to
1,276, that was a 75 percent increase?

A That's correct.

Q Would you agree with me that's a steep increase?

A It is, yes.

Q Okay. So if you had a -- if you offered a health plan, an
employer, in Nevada, self-funded employer in Nevada, and was trying to
determine what the reasonable rate for an out-of-network emergency
service was, and you were measuring that based on whether it was at or
below the 80th percentile, you would have a program that would take in
a 75 percent increase in the charge, over two years, correct?

A No.

Q Tell me why.

A Because you would look at the Fair Health data, like | did, and

you would understand that there were changes in the Fair Health data in

- 1156 -

010428

010428

010428




621010

o O 00 N oo o A W N -

N N N N N N o m  mm  m  m  m  m e e
o A W N =2 O O 00 N o o B~ w N -

terms of the number -- increased number of claims that were submitted
to that data base. That then created essentially an anomaly during that
particular period of time. And you would have adjusted for that.

Q So you would -- the administrator --

MR. LEYENDECKER: Excuse me, Your Honor. I'm not sure
Mr. Leathers was finished with his --

MR. BLALACK: Oh, I'm sorry.

MR. LEYENDECKER: -- commentary there.

MR. BLALACK: My apologies. I'm sorry.

MR. LEYENDECKER: No, all | was simply doing was you
would -- you would not put it right into a computer program. You would
see that there was an anomaly or something that was going on. And
then you would seek to understand what that is. And when you did, for
example, in this one, you would see that there were a significant

increase in the number of claims that were provided into that data base

during that --
Q So you --
A -- period of time.
Q I'm sorry.
A That's okay.

Q So if you were the administrator of the self-plan and you
were trying to decide how you're going to reimburse these claims based
on the 80 percentile, which is what you were using, you would say you
know what, | know the plan says used this 80th percentile, but for this

time, we're going to disregard it.
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A Well, | think my understand from Mr. Murphy yesterday, and
from the documentation is, it's not a literal here's what Fair Health says,
and we put that in our plan document. It's a basis for assessing what
charges they're going to make and the reasonableness of those charges.

Q | understand and Mr. Murphy doesn't work for the Defendant
in this case, right?

A Correct.

Q He's the head of employment.

A Correct.

Q So I'm talking about the Defendants in the case who have to
settle have reimbursement program for their employer sponsors. And |
understood your opinion in this case to be that when determining what
the reasonable rate of reimbursement for an out-of-network emergency
service is, it was the correct thing to do to rely on the Fair Health 80
percentile benchmark; is that right?

A No.

Q Okay, so you do not agree with anyone arguing that the Fair
Health 80th percentile benchmark should be the measurement of what is,
or is not a reasonable charge?

A No, | do believe, and the evidence supports the fact that Fair
Health should be a basis for a reasonable charge.

Q But in this case, if you were the health plan sponsor, you
would not rely on this data that you just pointed to the jury because it
has an anomaly in it, right?

A You would rely upon it, but you would understand what was
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going on in that data.

Q So this data would not be -- at least this one charge for this
period would not be reliable for that purpose, in your view?

A | don't -- | don't want to say that it's not reliable. | thinkit's
reliable once you go and do the analysis and understand what the
impact is.

Q Now the Plaintiffs charges during this period went from $880,
this is Fremont.

A Right.

Q To $965, correct? Is that right?

A Yes.

Q So that's about an $85 increase over that -- over little two
year period.

A Yes.

Q And that runs, comes out to about -- what about a ten
percent increase over that time span?

A Yes.

Q So --

A That's just taking the difference between the numbers.

Q Yeah. And have you looked at the rate of inflation issued by
the U.S. Bureau of Labor Statistics for this period in this region for
physician services?

A | don't recall if they have the data for this particular region,
but | have looked at it, because there is a sub-component of that for

healthcare services.
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There's actually a subcomponent for physician services?
There is, yes.

Right.

> 0 > O

And hospitals.

Q Did you look at what that percentage of increase is for
physician services in this period in this area?

A Yes.

Q What is that?

A So it is, depending on the particular period that you look to, it
goes from maybe 1.5 percent to a little over four and a half percent.

Q So anincrease in charges --

A Excuse me, that's a -- that's not a period to period. Because
the way that it's reported is it's reported on a monthly basis.

Q Uh-huh.

A So every year when you look at that to say the inflation is 1.5
to 4.5 --

Q Uh-huh.

A -- that would be comparable to looking at a compound
average annual growth rate that would be more in line with like a 3
percent growth rate.

Q Let's get you -- make sure the record is really clear on this.

A Okay.

Q Before | pass you to the Plaintiffs. Was the increase of 10
percent that's reflected on this chart in Fremont's charges over this

period above or below the U.S. Bureau of Labor Statistics inflation rate
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for physician services?

A It is consistent with and maybe slightly above.

Q Whoa. We'll take that and move on. See, | have another
witness that's going to speak to that question.

A Okay.

Q Let's look at the next chart, please. All right, so here again,
sir, got a different charge for Fremont, same period and this time we
have a big spike in November, don't we, of 2018?

A That's correct.

Q So is this data, data that is an anomaly?

A It's driven by an anomaly related to the volume of claims
submitted to Fair Health.

Q Right. And that anomalies in your view makes this data not
appropriate as a sole basis to measure a benchmark for damages in this
case, correct?

A Without understanding that anomaly and recognizing that in
your calculation.

Q Right. So the answer to my question is yes?

A No.

Q What's the answer to my question?

A The answer to your question is, is that -- is that you cannot --
you can't -- you couldn't go and say hey, there's a difference between
1,423 and 1,888 without explaining to somebody the understanding of
why that increased.

Q Yeah, but the number I'm interested in, sir, is the difference
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between 1,295 and 1,888. That's the number I'm interested in.

A Okay.

Q You characterize that as an anomaly, correct? In the data.

A That's correct, yes.

Q So my question to you is does that anomaly in the data that
you are showing, your counsel showed the jury, render this data for this
charge unreliable by itself as a benchmark on reasonable value?

A No.

Q Okay. So you would still recommend the jury, when it's
evaluating reasonable value, look at this chart and say you know what.
Even though it rose from 1,295 to 1,888 in one year, that's reasonable.
That's your position. Correct?

A Yes.

Q Okay. Let's look at the next one. Now this one was
interesting, sir. You didn't -- you showed Fremont by itself. But you
showed Ruby Crest and Team Physicians together. Why did you do
that?

A Really for two reasons. One is you mentioned Mr. Mizenko,
who works for Fair Health. And in the Fair Health data, they
recommended those geo zip codes be combined together.

Q Uh-huh.

A Because of the nature of the -- of the practices and the
volume of data. So essentially what | was doing is again, we kind of go
back to being comparable in each of our data sets. So | adopted that

same -- that same approach.
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Q Okay. You saw his reports, sir, and you know there's no
chart like this in his report; correct?

A That's correct.

Q And in his report, he did an analysis of the Plaintiffs' --
TeamHealth Plaintiff's billed charges and co-foundation by Plaintiff,
right?

A Yes.

Q And you're aware from looking at the records produced by
the TeamHealth Plaintiffs in this case, that the bill charges for Team
Physician and the bill charges for Ruby Crest for each of these codes are
different, correct?

A They're not exactly the same.

Q Not exactly the same. They're substantially different, aren't

A We can go back and look exactly what they are.

Q Well, here's the thing, sir. You did this very substantial
investigation. And my question is, do you know, based on the months of
work you did, that those charges for those two Plaintiffs are substantially
different.

A | know that they're different. | don't know that | would define
them as substantially different.

Q We'll let the jury decide what substantially means. Now in
this case, you've got this all other E.R. provider line. Do you see that?

A Yes.

Q So if I'm -- if I'm looking -- this is, again E.R. providers who
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submitted a claim to United Health -- one of the Defendants, correct?

A Correct.

Q In this case, you've got in your data, a charge going up and
if I'm right, between May of 2018 and November of 2018, kind of went
down a little bit?

A That's correct, yes.

Q And then it spiked up quite a bit for November of 2018 and
May 2019, correct?

A Correct.

Q And then it came down quite a bit, right? After that?
A Yes.

Q And then it went down a little more, right?

A Yes.

Q Do you consider that line for 384 up to 412 to reflect a
reliable representative set of data to measure reasonable value?

A Yes.

Q And | take it, when you look at the TeamHealth Plaintiff's
charges, you've got their charges starting at 463 in November, dropping
down at or below 400 in May, going back up close to 500 in November,
and coming down to a little over 400 in November of 2019. And popping
back up in May 2020. Am | right about that?

A Yes.

Q So to believe your data, the Ruby Crest and Team Physicians
bill charges on the charge master, changed from November 2017 to May

2018, went down. And then between May 2018 and November 2018,
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went up. So within the same year, right?
A Yes.
Q So literally within six months the charges shot up. And then

within another year, went down some more, right?

A Correct.

Q And then went back up six months later.

A That's right.

Q Is that level of charge activity consistent with reasonable

value in your view?

A Yes.

Q Okay. Let's go to the next one, please. All right. Here we
have another one. Where we have the Fair Health data relatively stable
and then all of a sudden spiking. In that last six months, correct?

A Yes.

Q And then we have the other E.R. providers in the United
Health -- well the Defendant's data. Stable, spiking, going down and
then stable again, correct?

A Correct.

Q Okay. And again, | take it you think this represents a
reasonable representative data set for measuring reasonable value,
correct?

A Yes.

Q Let's see if we can finish one more thing before we break,
Your Honor. Oh, okay, well, this is a good one. Ruby Crest and Team

Physicians, 99285. So for the other E.R. providers that you're using as a
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benchmark, their -- their data starts in May. So you don't have any data
that you're showing for these Plaintiffs before that. Is that right?

A That's right.

Q So in your investigation, you didn't ask the --

A No, no, no. It -- there is -- there are -- there are no charges --
there are no claims in dispute that are 99285 for these entities prior to
the May time period.

Q Oh, I see. So your point is you took these values from the
disputed claim sheet?

A That's correct.

Q Did you actually for and look at the charge masters that were
produced by the TeamHealth Plaintiffs in this case?

A No.

Q Do you know what a charge master is?

A | do.

Q What is a charge master?

A A charge master is what the providers have that they use to
charge for a particular code. Like a 99285 code.

Q Can it be called a price list?

A | think that's a reasonable explanation, yes.

Q Well, let's make sure that we've got this straight. You were
asked to render an expert opinion on the reasonable value of 11,500
claims in this case, correct?

A Correct.

Q And you were told that the TeamHealth Plaintiffs claim that
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bill charges was what they were due?

A Yes.

Q And you knew what a charge master was when you were
engaged, correct?

A Yes.

Q And you didn't ask the TeamHealth Plaintiffs to provide you a
copy of their price list to see what those charges were?

A Correct.

Q You just simply relied on the disputed claims list that had
numbers written in it that were provided to you by Plaintiffs' counsel,
correct?

A Yes, that's correct.

Q Do you know that the charge masters were actually produced
in this case?

A | don't recall one way or another.

Q Now this last one before we break, Your Honor, is 99285
went for the other E.R. providers. Am | correct that literally between
November 2018 and November 2019, that the average bill charges that
you're using for your measure of benchmark increased from something
north of 1,100 to something around 1,500 and then back down to
something around 1,300 in the span of one year?

A That's correct, yes.

MR. BLALACK: Your Honor, this is probably a good time to
break.

THE COURT: Okay. Now we'll take our noon recess. During
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the recess you're instructed not to talk with each other, or anyone else
about any subject connected to the trial. Don't read, watch or listen to
any report of or commentary on the trial. Don't discuss this case with
anyone connected to it by any medium of information, including without
limitation, newspapers, radio, internet, cellphone or texting.

Do not conduct any research on your own relating to the
case. Don't consult dictionaries, use the internet or use reference
materials. Don't use social media. Don't talk, text, tweet or Google
issues or conduct any other type of research with regard to any issue,
party, witness or attorney in the case.

Most importantly do not form or express any opinion on any
subject connected to the trial until the matter is submitted to you. It's
11:59. Will you please ready at 11:35.

THE MARSHAL: All rise for the jury.

THE COURT: Oh, 12:35. | did that again.

[Jury out at 11:59 a.m.]
[Outside the presence of the jury]

THE COURT: | printed out the policy of the scope for you. |
had it done with regard to the locking of the case.

MR. LEYENDECKER: Okay.

THE COURT: So that you'll know the policy. Four copies for
each side. Now, Mr. Blalack, how do you intend to proceed after lunch?

MR. BLALACK: Here's what | propose, Your Honor. | don't
want to waste the jury's time. If Plaintiff's counsel is amenable, I'll finish

my examination. They can take their redirect. If Mr. Leathers would be
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willing to wait until the end of the day, | can do that at the end of the day.

MR. LEYENDECKER: We can do that, Your Honor. | would
like to revisit the substantive argument, whether it's really necessary at
this point in time.

THE COURT: Okay.

MR. LEYENDECKER: And other stuff | have in the deposition
speaks directly to the question at hand.

THE COURT: Good enough. So we'll see after your redirect.
You guys come back at 12:30.

MR. LEYENDECKER: Thank you, Your Honor.

THE COURT: In case there's any housekeeping matters.

MR. ZAVITSANOS: We do, Your Honor. We're going to need
to take up the issue about Mr. Bristow.

THE COURT: 12:30. | did four sets for each side because you
have multiple lawyers.

MR. BLALACK: Thank you.

THE COURT: Have a good lunch, everybody.

[Recess taken from 12:01 p.m. to 12:35 p.m.]
[Outside the presence of the jury]

THE COURT: Let's take up those issues.

MR. BLALACK: Which issues, Judge?

THE COURT: | don't know. There was one issue | was told.

MR. ZAVITSANOS: Oh, yes, Your Honor.

MR. BLALACK: Mr. Bristow.

MR. ZAVITSANOS: Where's Louis? Can you get Louis,
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please?

Your Honor, so apparently one of the first witnesses that the
defendants want to call is Kent Bristow. They also had subpoenaed him
by the way. Okay. So Mr. Bristow gave in all the depositions. What
they want to do instead of playing Mr. Bristow and calling Mr. Bristow by
deposition and playing it, they want to basically kind of sprinkle it
throughout the fire. So a little bit here, a little bit there, a little bit here.
That's very unorthodox and -- just so you know, Your Honor, we -- Mr.
Bristow is here. We're going to call him directly. When they pass him
on video -- so what are we going to do? We're going to have him come
up and off the stand three times? Now, the law on this is it's 100 percent
in your discretion and this is --

THE COURT: I'm just looking for the time schedule.

MR. ZAVITSANQOS: Yeah. This is --

MR. BLALACK: Just to be clear, he wasn't on their list of
witnesses.

THE COURT: That's why I'm looking.

MR. ZAVITSANOS: No, | mean -- well, we get to cross him.

MR. BLALACK: Let me clarify. On the list of witnesses they
provided me, and we provided to the Court, Mr. Bristow was not
identified as a witness in their case as part of this -- getting the trial done.
He's not on their list. The only witness they have left on that is Dr. Frantz
who is sitting outside. So the question we were debating is whether we
bring Mr. Bristow here live or we play by deposition. We've opted to

play by deposition because it's the most efficient way to get the case in

-129 -

010442

010442

010442




evvoL0

o O 00 N oo o A W N -

N N N N N N o m  mm  m  m  m  m e e
o A W N =2 O O 00 N o o B~ w N -

and finished on time. | want to be clear. We are not going to cut up Mr.
Bristow's deposition. There are four different depositions. One of Mr.
Bristow as a 30(b)(1) witness; and, three, the corporate depositions of
each plaintiff. So he happens to be the person they designated as the
corporate witness, so our plan is to play his 30(b)(1) -- we told you about
that --

THE COURT: Uh-huh.

MR. BLALACK: -- and then to play the corporate depositions

of each Plaintiff throughout the balance our time in the case. So we're

not -- it could be Mr. Bristow; it could be Joe Smith; it could be whatever.

The point is I'm presenting the deposition testimony of each plaintiff
separately. That's the issue. And Your Honor, | don't think they have
any standing to ask me to present those witnesses which are four
different individuals -- one individual, and three different entities and
their testimony in any particular order in my case.

So I think there's two issues. One, are they going to call Mr.
Bristow live because if so, that just blows our whole plan -- scheduling
and timing. Two, if they're not, they're going to finish with the schedule
they laid out which is Dr. Frantz and then rest, then we would play Mr.
Bristow's 30(b)(1) and then the corporate deposition of each of the three
Plaintiffs.

MR. ZAVITSANOS: Okay. Your Honor, first of all, we did
identify him as a witness. We're talking about calling Mr. Bristow during
their case in chief, not during ours.

THE COURT: Then let's deal with it when we get there and
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bring the jury in now. Why do we have to get there now? Now, there
was one question from one juror about the W9.

Do you want to see that? Just -- there is a juror who is going
to -- that had to -- everybody got a W9.

MR. POLSENBERG: | can guess. What is it?

THE COURT: And the other thing to let all of you know is the
W9s were scanned and sent to jury services. They told us to throw them
away. We're not comfortable with that because I'm not sure that their
information is protected. | just wanted to give them back to the
individual jurors unless there's an objection.

MR. POLSENBERG: No, not at all, Judge.

MR. ZAVITSANOS: No.

MR. LEYENDECKER: Perfect.

THE COURT: All right.

MR. MCMANIS: Your Honor, | have one question about jury
instructions from Ms. Robinson. She had proposed to the other side
earlier this morning the possibility of coming in early in the morning to
continue to sort of tackle that project. | just wanted to raise that to the
Court. | believe the defendants are still considering that. | don't know
whether they're available but --

THE COURT: | haven't --

MR. BLALACK: I haven't spoken to them, but we can do
whatever you want.

THE COURT: We will get there. | have been on the breaks

reviewing proposed verdict forms, the jury instructions, but | didn't get a
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chance to look at the deposition today that | was asked to rule on
objections because | had a meeting with another judge today earlier.
Ongoing training with our new civil judges.

MR. POLSENBERG: Gotcha. But you just let us know what
you want to do.

THE COURT: 1 will.

MR. POLSENBERG: Thank you, Your Honor.

THE COURT: Thanks.

MR. MCMANIS: Thank you, Your Honor.

THE COURT: And I'm not a morning person. So after work is
always better for me.

MR. MCMANIS: And that's fine too. We just wanted to ask
and to make sure that we were making ourselves available at whatever
time is best for Your Honor.

MR. BLALACK: We'll do whatever you prefer.

THE COURT: Thank you. Let's bring them in.

THE MARSHAL: Yes, ma'am.

THE COURT: | gotit. There is a rule that everything here is
supposed to be shredded but I'm not --

MR. ZAVITSANOS: I'm sorry, Your Honor?

THE COURT: There is a rule that everything from the
courthouse is supposed to be shredded but I've never seen it happen.

MR. ZAVITSANOS: Mr. Leyendecker keeps a lighter so |
don't know if that would help.

MR. LEYENDECKER: You know what, | don't smoke.
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THE COURT: So for the civil bench bar once when George
Bochanis sponsored it, he offered to dig a hole to cook a lamb on a spit
and he was really shocked when we said no.

THE MARSHAL: All rise for the jury.

[Jury in at 12:42 p.m.]

THE COURT: Thank you. Please be seated. A couple of
housekeeping matters. We do have a note from the juror about the W9.
You should be able to work that out to avoid a double taxation issue. If
you don't have an accountant, talk to your employer about that. And
with regard to you guys had to fill out W9s, they have been scanned and
sent to jury services; however, they instructed us to just throw them
away. |I'm concerned about your personal information. We made the
choice instead that they'll be given back to you at the end of the day for
your safekeeping. Okay. Good.

Please proceed.

MR. BLALACK: Thank you, Your Honor.

BY MR. BLALACK:

Q Good afternoon, Mr. Leathers.

A Good afternoon.

Q Welcome back, and we're just going to pick up a little bit
where we left off. We were talking about FAIR Health and your analysis
of FAIR Health data.

A Okay.

Q | think you testified earlier that one of the things you

reviewed in preparing your opinions in the case was the expert report
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and data analysis conducted by Mr. Mizenko of FAIR Health, correct?

A Yes.

Q And do you recall that he did was he took the plaintiffs billed
charges in this case and then he plotted them against the various
benchmarks through the FAIR Health data for this area?

A Yes.

Q And then he identified in his analysis whether the plaintiffs
billed charge for these three -- these codes -- how they compared to
three benchmarks in the FAIR Health data; do you remember that?

A Yes.

Q One of those benchmarks is the one you've been talking

about, the 80th percentile, correct?

A Yes.

Q And one was the median of the FAIR Health data?

A Yes.

Q And again, remind the jury the median is the 50-yard line,
right?

A Correct.

Q So that means half the observations are below that spot, half
are above?

A Correct.

Q And then the third one he looked at was the average, which
is one of the [indiscernible] you used?

A Yes.

Q And then he added those up and showed how the
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TeamHealth plaintiffs' billed charges on their charge master compare to
those benchmarks; you remember that?

A | do.

Q | want to show you a summary of -- actually, before | get to
that summary, let me show you something else. Do you remember --

MR. BLALACK: Shane, could you bring up the
demonstrative, please?
BY MR. BLALACK:

Q All right. So here's my question. Sir, take a look at this
summary here of Mr. Mizenko's analysis and tell me if it corresponds in
terms of claims that he examined and the three benchmarks that he
looked at in FAIR Health data?

A If it corresponds to his -- what he has in his report?

Q Correct.

A Well, | mean, | don't recall the exact percentages that he used
but | don't disagree that he compared it to those three different amounts.

Q Okay. So and you looked at his report because obviously,
you're relying on FAIR Health as a benchmark in this case and so seeing
this testimony -- or the expert opinion and testimony of Mr. Mizenko
about the FAIR Health data and his analysis wasn't told to you, correct?

A It was a data point.

Q | mean, he's the one that works on the FAIR Health data itself,
right?

A Well, the FAIR Health data was more important to me but

putting some of that in context, it was -- it was helpful to take a look at
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Mr. Mizenko's report.

Q Would you agree with me, sir, that Mr. Mizenko as the
person who is the data manager for FAIR Health probably has as good or
better of an understanding of that data than you do?

A Well, he may have some understanding in terms of where
the data comes from, | come up with different results than he does in
terms of data analysis.

Q Oh, you do? Okay. So you disagree with Mr. Mizenko from
FAIR Health's analysis of the FAIR Health data?

A Exactly which analysis?

Q Well, you said you disagreed with him. | don't know which
analysis --

A Well, so for example, in my analysis, | went through, and |
looked at on a claim-by-claim basis, was this particular claim on a geo
basis, on an exact same time period basis, was that claim greater or less
than what FAIR Health was. And if you go and look at all of the 11,000
claims that are -- actually, not the 11,000 | just looked at, the core CPT
codes which | think are about 8,000, and if you look at those 8,000 CPT --
CPT codes what you find is is that only | think three or four percent are --
of claims are over the FAIR Health 80th percentile --

Q That's a --

A -- so it's a very, very small percentage are over.

Q That's a great comparison. So that's a good segue, Mr.
Leathers. So Mr. Mizenko as you know, took the claims that are in

dispute in this case, geozip -- was it a geozip?
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A Geozip is the geographic area surrounding a particular
hospital.

Q So there's a geozip around Clark County, for example?

A Correct.

Q And then there's one that addresses the other parts of the
state, correct?

A We talked about that earlier. He combined those together
like | did.

Q So he looked at those codes from the TeamHealth plaintiffs'
billed charges for the disputed claims and then plotted them against
these benchmarks from the FAIR Health data, and you recall that he
determined that 32 percent of those codes exceeded the FAIR Health
80th percentile, correct?

A Generally, that's my recollection.

Q And then he looked at the median which again is the 50-yard
line and determined that 69 percent, almost 70 percent, of the codes on
the disputed claims when plotted against the FAIR Health benchmark
data for this area, exceeded the 50-yard line, exceeded the median,
correct?

A Correct.

Q Okay. Now, notwithstanding that finding, it is still your view
that the TeamHealth plaintiffs' bill charges are reasonable even for those
codes that were identified as exceeding the 80th percentile, correct?

A Yes.

Q Now --
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A Assuming -- | mean, I'm not making the assumption that that
information is correct.

Q Assuming FAIR Health accurately analyzed the FAIR Health
data, that would be what you say?

A All the analysis that I've done tells me without question that
the charges are reasonable, and that a very small percentage -- call it
three to four percent are actually in excess which flies in the face of the
analysis that Mr. Mizenko has done.

Q And that's because you -- as you pointed out, you looked at
core CPT codes; you didn't look at all the CPT codes for the disputed
claims against the FAIR Health value, correct?

A That's exactly correct.

Now, sir, do you know what a histogram is?
| do.

What is a histogram?

> 0O > O

A histogram is a graphical representation of data over a
period of time or range of information.

Q Okay. Is the document -- the image I'm showing you and to
the jury at this moment which read FAIR Health data -- FAIR Health know
your source -- is that a histogram?

A It is.

Q And do you recognize that histogram as one of the exhibits
to Mr. Mizenko's report?

A | do.

Q And do you remember he attached a histogram like this for
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every one of the codes initially in this case; do you recall that?

A He did.

Q There's something like 100 of these things, right?

A Yes, because it's a combination of the code and the
geographic location and the charge.

Q Right. So for this one, the code at issue is 99291 which is a

critical care code, correct?

A Yes.

Q And the geozip is 89, correct?

A Yes.

Q That's in this area of the Las Vegas, Clark County area, right?
A Yes, sir.

Q And the date of this data that's being analyzed is the charge
data for May 2019, correct?

A Correct.

Q Which you understand is within the period of dispute in this
case?

A Yes.

Q Now, you see there's some diamonds that are being plotted
along the lower horizontal bar there?

A Yes.

Q And they have different colors, red, green, yellow, orange?

A Yes.

Q And you see that there's a little table down at the bottom that

describes that yellow is the median charge; you see that?
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Yep.
Green means average, right?
Correct.

Green means it's the 50-yard line?

> O » P »r

Correct.

Q 80th percentile is the percentile we've talked about before
which is in green?

A Yes.

Q And then there's a red diamond which is the provider charge;
do you see that?

A Correct.

Q And you understand from your analysis that in this case, the
provider charge has been plotted is the charge of the TeamHealth claim,
correct?

A As Mr. Mizenko has calculated it.

Q Okay. Now, you see that it says total occurrences, you see
the number 9,6337?

A Yes.

Q You understand that to be the total number of 99291 codes
reported in the claims data sent to FAIR Health during the period of time?

A Yes, sir.

Q Okay. Now, if my math is right, the average charge for this
service during this period in this area was $1,191.39; do you see that?

A Yes.

Q And the median charge was $845; do you see that?
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A Yes.

Q And then the 80th percentile charge was $1765; do you see

A Yes.

Q And then the TeamHealth charge which in this case would
have been Fremont was $1938.59; do you see that?

A | do.

Q Okay. Now, do you see that there are well over 1100
providers who reported charges above the 80th percentile in this period
for this code in this area?

A I'm sorry. Can you show me where you're pointing to?

Q Sure. Do you see where the 80th percentile is?

A | do, yes.

MR. LEYENDECKER: Excuse me, Mr. Blalack?
BY MR. BLALACK:
Q Do you see that there's observations with the numbers on
them?
THE COURT: Hang on. Hang on just a second.
MR. LEYENDECKER: | didn't hear he said what the period
was. | heard 99291. Can you tell me what period that is?
MR. BLALACK: It is May 2019.
MR. LEYENDECKER: Okay. Thank you.
BY MR. BLALACK:
Q Do you see that to the right, sir, every one of the bars has a

number by it, correct?
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Yes.
For example, that top bar that says 1144; do you see that?
Yes.

o » O >

That means there were 1144 providers who reported data on
claims forms to TeamHealth for 99291 in May 2019 in this area at that
rate, correct?

A Yes.

Q So my question is, using the green diamond for the 80th
percentile, do you agree with me that there are at least 1200 instances or
more of providers reporting charges above the 80th percentile for 99291
in this area in May 2019?

A Yes.

Q And then there are thousands of instances where healthcare
providers reported charges below $800 for the same service, for the
same code in the same area in the same time period which you can see
by all the bars underneath the orange diamond; do you see that?

A | do.

Q And in fact, that diamond represents the 50-yard line, right?

A Yes.

Q That means half of the observations are just below 850 or so
dollars -- what is -- the median is 845. Half of the observations are below
845 and half are above, right?

A Yep. Yes.

Q And by the way, on the 80th percentile, do you see that's the

highest bar?
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A | do.

Q That means 1705 providers just happened to bill the exact
80th percentile charge; do you agree with me?

A Approximately. The 80th percentile is a little bit less than
that, but yes. | understand your point.

Q So let me ask you this, using your analysis is that 400-dolllar

charge there reasonable?

A In what context?

Q Is that a reasonable value for that service?

A By just looking at the $400 bill charge alone in a vacuum?
Q Yes, sir.

A You can't determine that one way or another.

Q So just looking at the data that we've got in the FAIR Health
benchmark by itself, you could not answer that the $400 was a
reasonable value, correct?

A Not based on the way it's presented here.

Q Okay. Let me ask you this. Would the $800 that 1,039
providers charge, would that be reasonable?

A You can't determine that just by limiting your analysis to this
page.

Q All right. What about the $1200 that was billed by that one
sole provider there? Is that reasonable value?

A Again, you cannot and should not look at one single entry
like that, that is in the $1200 range.

Q So | take it, based on your testimony with respect to these
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lower values, you would tell the jury, you can't just look at the FAIR
Health benchmark of 80th percentile and say, well, we know everything
we need to know and that's the reasonable value?

A That's a different question. | think you have to look at, one,
that the Defendants in this case specifically looked at and marked against
the 80th percentile. That's what the evidence in this case says. It's not
that they looked at other pieces. They looked at the 80th percentile,
number one. Number two, when you look at this data that's right here,
when you want to compare it to the actual claims in this case, you have
to compare it on an apples to apples basis, which means it goes from a
time period perspective, as well as a CPT code basis.

Q Let me take that last part first, and I'll come back to your
second. You agree with me that the CPT code that you're comparing
here, 99291, is one of the core CPT codes in dispute in this case, right?

A It is, yes.

Q And you agree with me that the time period May 2019 is
within the time period of dispute, correct?

A Yes.

Q And you agree with me that the area that's been described
here, geozip 890 Las Vegas, is part of the geographic area in dispute,
right?

A Yes.

Q So there's nothing about the code, the location, or the time
period that is not an apples to apples comparison, correct?

A Incorrect.
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Q What is not an apples to apples comparison?

A Because my understanding from what Mr. Mizenko has done
is he's taken all of the charges that have a starting code of 99291, for
example, and he lumped those with the bundled charges. And when you
lump those with the bundled charges, you have a wide range of charges.

So what you have to do if you want to do an appropriate
comparison to FAIR Health is you've got to go look at the actual bill
charges of the Plaintiffs that were incurred during the same time period
of the survey as this, which is not just May. It's actually a period before
May, and you've got to compare just the core CPT code 99291 for the
Plaintiffs' claims, and just the 99291 core CPT code that's here. And
when you do that, you'll see a significantly different number.

Q Let's try it again. Are you saying that you believe Mr.
Mizenko's analysis in this histogram is analyzing something other than
just the 99291 code?

A It is -- no, | mean, he has represented it to be just 99291.

Q Right. So he's analyzing one of the codes at issue in the
case, correct?

A Yes.

Just one code, in at least this histogram?

That's correct.

And he has 107 more that analyze the other codes, correct?
That's correct.

And you analyzed 99291 --

> 0 » O » O

| did.
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Q -- as one of the codes, right?

A Yes.

Q So you're both looking at one code, 99291. You both do that
in your analysis, right?

A Correct.

Q You both do it for the services rendered in the Las Vegas
area with the geozip 890, correct?

A Correct.

Q You both do it for claims that were reported for encounters in
May of 2019?

A Not literally May of 2019, but the encounters that incurred
during this survey period that resulted in the May 19 survey.

Q So you would capture the data for this period just like Mr.

Mizenko?
A Yes.
Q Okay. So with respect --
A Except for ensuring that I'm just capturing a 99291 CPT code.
Q Right. And you do that.
A Yes.

Q You have in your analysis an analysis of codes individually
by each code, and then you do a separate analysis for what you call the
bundle codes, right?

A Correct.

Q So you have individual code analysis, right?

A Yes.
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Q Just like he does, right? He's analyzing one code here, right?

A In terms of the FAIR Health data.

Q Right. So for purposes of analyzing the FAIR Health data,
which you have talked about with this jury, you looked at a single code,
one of which is 99291, right?

Yes.

You looked at it for services rendered in this area, Las Vegas?
Yes.

Geozip 890, right?

Yes.

Including data for the survey period May of 2019?

Yes.

So in that respect, it's an apples to apples comparison?

Yes.

> o » p >» 0 » O P

Q Okay. Now, what you were saying is you cannot, and you're
not prepared to render a judgement that the charges from 1800 to 1200
to 800 to 400 is the reasonable value for the service based on just this
data, correct?

A | believe that the reasonable value of the service for 99291 is
represented by -- in the Defendant's documents -- is the 80th percentile,
which is $1765.

Q Okay. You've said that now twice. Tell me which
Defendants' claim, in your view, in the record that the 80th percentile
represents the appropriate fair value for a service?

A All.
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Q Every single one of them?

A Yeah, so the United -- basically, to clarify that, the United
documents will have a document that say UnitedHealthcare, and it'll
have a discussion about UnitedHealthcare and all of its affiliates, which
then essentially include all of these other Defendants that are here.

Q Okay. And you watched some of the trial, didn't you, so far,
correct?

A | watched the opening and then a little bit while | was here
yesterday.

Q Did you hear any United Defendants testify that that was
true?

A | don't recall one way or another.

Q So whatever -- sitting here today, you can't identify the
witness or one of the Defendants who represented under oath that what
you just said the record shows is that all Defendants believe the FAIR
Health 80th percentile equals the reasonable value of services?

A | don't know. Well, like | said, | don't recall that, and | don't
know if you would see that they would literally say all Defendants, but |
would be -- | don't know how to answer that any more.

Q Okay. So | take it your view about this histogram is that you
can't say that 400 -- you told me earlier 400 is not something you could
say is reasonable value; is that right?

A Just literally -- just limited to this particular piece of paper?
No.

Q So the 400 you can't say is reasonable value. The 800 is
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something you can't say is reasonable value. The 1200 is something you
can't say is reasonable value. Are you with me so far?

A | am.

Q But the 1800, that's reasonable value, correct?

A The 1800 is a benchmark for reasonable value based on the
information provided by the Defendants in their documentation.

Q Okay. Now, let's go back, and we'll come back to this
question about the discovery in a second. Let's go back to the document
Mr. Leyendecker was showing you. |I'm going to pick up with another --
this was the spelling incident. You remember this document, sir?

A Yes, sir, | do.

Q Okay. Let's make sure that the jury remembers what we
were discussing here. So my memory is that you represented that based
on your analysis, the average allowed amount across all of the 11,500
and something claims was $246; is that right?

A Yes.

Q All right. My memory is that for that other number, all other
ER providers, you represented to the jury that based on your analysis of
what you called the United market data, that the average reimbursement
for the out-of-network claims in that data to other ER providers, other
than the Plaintiffs was 5287

A Yes.

Q All right. So does that mean, sir, that in your -- let me get the
calculator out because I'm not the guy that can do that without the

assistance of a calculator. So for purposes of just understanding how
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these numbers compare, sir, am | correct that that would mean that for
the same population of claims that we had, which was 11,563, that would
mean that the allowed amount for these other Defendants was
$6,105,264?

A Yes.

Q Is that right?

A Approximately.

Q And in fact, you did that calculation in your work papers for
your second report, correct?

A | did.

Q So just so the jury is clear on what you're doing here, you're
saying if you looked at the allowed amounts for ERs providers, other
than the Plaintiffs, and you use the average allowed to those other
Plaintiffs for the same types of services and measured it against the
same less disputed claim, the allowed amount that you would pay
would've been $6,105,264?

A Correct. For allowed amount you would've received.

Q That the -- if that had been the measure, Plaintiffs would've
received that?

A Correct.

Q Instead of $2,843,447.78?

A That's correct.

Q All right.

MR. BLALACK: Can you go to the next slide, please? All

right, thanks.
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BY MR. BLALACK:

Q Now, so this is where you were summarizing your
calculation. And my memory is that what you did was you explained
this whole core bundle concept, right?

A Yes.

Q And you tabulated the total damages for the claims at issue
using your methodology, summed it up, and then on the next slide, you
showed how that dollars distribute by Defendant and Plaintiff; is that
right?

A Yes.

Q And all of these numbers that add up to this total start from
the premise that the allowed amount for each of these claims should've
been the bill charge?

A Correct.

Q Okay. If the jury finds that allowed amount for these claims
was not the bill charge and was some other number, this analysis is not
-- would not accurately capture the measure of damages, correct?

A Correct.

Q So that's the starting point. If they don’t' agree with that
premise, they can't use these numbers for memory damage, correct?

A Correct.

Q Let's talk about that first. I'm going to make sure I'm clear
about what your opinion is and what it is not. | thought | heard you say
-- you remember describing the steps that you took to reach the

calculations that we just showed the jury?
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A Yes.

Q And the first step you described, | wrote it down as step one,
Plaintiffs claim they are owed their bill charge. You remember saying
that?

A Yes.

Q Okay. Now | want to understand what your opinion is in this
case because when you gave testimony earlier in the deposition, | asked
you whether you were doing a calculation where you accepted the
Plaintiffs' allegations as true for purposes of doing a damages
computation. Then whether you were coming before this jury and
purporting to actually render an opinion, an expert opinion, on whether
those bill of charges were actually the allowed amount. Do you
remember that question?

A | do, yeah.

Q | thought my memory was that you explained that you -- for
purposes of conducting a damages analysis, you treated that allegation
as true for purposes of rendering your opinion; is that accurate?

A Yes. | recall my deposition testimony as | rendered it as true,
but | didn't do it blindly. | did my own analysis to assess the
reasonableness of that claim.

Q Okay. So here, you're not rendering an opinion to the jury
that they should know that based on your expertise, your definitively
saying that full bill charges are the amount that was due and owing
under these circumstances. You're saying you had treated the Plaintiffs'

allegation as true for doing your calculation and then did diligence on
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the record to make sure there's a reasonable basis for it?

A Yes. Recognizing the jury has a lot of information that
they've reviewed, including my opinion from my analysis that bill
charges is the reasonable amount to be --

Q Okay.

A -- used.

Q And by the way, all that analysis that you did to measure
whether the charges are reasonable whether it's looking at the FAIR
Health data, whether it's looking at data from other out-of-network
providers in United's data, that's only measuring whether the charges
are reasonable if that's the proper allowed amount, right? That's not
saying that's the proper -- that doesn't give you any indication of
whether that's the proper allowed amount, right?

A Well, yes and no. | mean, one piece is the analysis that is it
reasonable. The second piece is, is that if you look at the data, the
allowed amount prior to the alleged actions were based on usual and
customary charges and according to United's data and information,
reasonable and customary charges are measured against the FAIR
Health data.

Q Right.

A So there's a tie to not only just the reasonableness, but a tie
back to what the appropriate charges would have been prior to the
actions.

Q Right, but | just want to make sure that the methodology is

solid. First, you start with the question of what should be the allowed
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amount, right? That's the first question that has to be answered for
purposes of conducting this analysis.

A Okay.

Q Do you agree with me on that? Is that --

A It's a narrative process, but you need to understand -- well, |
think you need to understand what the Plaintiffs would have received
absent the actions of the Defendants.

Q They alleged the [indiscernible] should have been bill
charges, right?

A That's correct.

Q You know, my clients contest that and say the allowed
amount was the amount that was reimbursed.

A That's my understanding. That's correct.

Q So that's a dispute, right?

A Yes.

Q So if you start for a damages analysis with what's the

allowed amount going to be for figuring out where you start, right?

A Right.
Q In your case, you started with full bill charges, right?
A Correct.

Q Then you did an analysis to determine whether those
charges are reasonable?

A The chronology is correct.

Q Okay. And then once you concluded it was reasonable, then

you did a mathematical equation to get to alleged damage?
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A That's correct.

Q Okay. So where I'm going here, just so the jury is clear, you
are accepting the assertion of the Plaintiff that bill charges were and
should have been the allowed amount for these claims. You are not
rendering an independent expert opinion as an expert in insurance law
or insurance rules or the plan documents to say that was the right
allowed amount?

A Correct, as you've described it, but obviously, based on the
information that | have in the analysis I've performed, it supports the
Plaintiffs' claim.

Q Now, let's talk about that. What is the evidence that you
relied on to conclude that Plaintiffs are right and that the allowed amount
are these disputed claims of bill charges?

A | relied upon a combination of the information produced by
the Defendants, produced by all parties. | think | showed a chart -- Mr.
Leyendecker presented a chart | had prepared yesterday that kind of
summarized all the data and information that | have.

Q Right. And | was present for that chart --

A Okay.

Q -- but I'm asking for --

A Okay.

Q -- something a little more specific.

A So that's a component of it.

Q I'm going to make it simple because | don't want you to have

to look at everything you looked at. | know it's substantial. To help the
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jury get along, you're saying you reviewed evidence that caused you to
believe there was a reasonable basis for Plaintiffs' allegations. The
Defendants knew and understood they had an obligation to pay charges,
correct?

A Correct.

Q Tell me what you're relying on, specifically.

A Specifically --

Q Not generally. Specifically.

A Well, | don't know that | can recite the Bates number of the

document, but what | can point you to is that there are United

documents --
Q Uh-huh.
A -- and there is United testimony of which -- some of which is

cited in my report, that state, both in 2016 --

Q Uh-huh.

A -- or state retrospectively a document that's in '17 and '18
that says, prior to -- it doesn't say prior to the actions, but it essentially
says, prior to some of these savings programs and things like that the
appropriate charge was billed charges.

Q Okay. He wrote that?

A United Healthcare wrote that document.

Q And who -- what individual? Like, what witness? What
person, based on your internal investigation from this?

A It was -- when you look at a United document like that, it

doesn't have a specific author. It actually has a copywrite on the bottom
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of it to say this is United Healthcare, and United Healthcare and all of
their affiliates. It discusses through the process of the plant.

Q Okay.

A So itis those --

Q Is there anything else? Because | want to make sure that
we're not going to be surprised later to learn there's something else that
you didn't disclose. Is the thing you just described, which you can't
identify an author for; it just says United Healthcare its affiliates; is there
anything else?

A There are multiple documents that are similar to what I've
described. There are PowerPoint presentations. There is deposition
testimony, authenticating those documents.

Q Uh-huh. Whose deposition testimony?

A There's deposition testimony of Mr. Haben, Ms. Paradise.
There is deposition testimony of Ms. -- she's in charge of out-of-network
operations. | forget her name.

Q Anybody else?

A Well, then there's other deposition testimony of the
witnesses that relate to Data iSight, as well as Mr. Bristow that was a
representative of the Plaintiffs.

Q Right now what we're discussing is the assertion that the
Defendants in this case knew they were obligated to pay full bill charges.
That's what I'm asking you for the evidence you say you reviewed to
support that opinion.

A Okay. So -- all right. So now we're changing our opinion in
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terms of they knew this?

Q Well, yeah, we can stick to that that was the obligation of
United Healthcare.

A Okay. So those documents --

Q You can do it however you want, sir.

A Okay.

Q Whatever works best for you.

A So there are documents, for example, they'll be a document
that is a -- you know, a 30-page document that's an -- it says -- | can't
remember what it is, but it says something like United Healthcare, and its
information package. And it has a description of in-network and out-of-
network services and how those services are to be reimbursed. There
are other documents that state, that are more, let's say after the 2016
time period that say prior to the beginning of 2017. They may not say
that literally. Prior to the beginning of 2017, out-of-network charges for
emergency room services were at billed charges. We want to get our
providers off of the reasonable and customary language, and we want to
lower those charges.

So there is a tie in the documents to both billed charges, being the
amount that is owed, and that amount being prior to the actions in this
matter. And there are documents that show and illustrate that the
actions taken to reduce the amount that's being reimbursed from that
billed charge amount.

Q Are you done, sir?

A Yeah, I'm sorry, | thought | was answering your question.

- 158 -

010471

010471

010471




¢.v010

o O 00 N oo o A W N -

N N N N N N o m  mm  m  m  m  m e e
o A W N =2 O O 00 N o o B~ w N -

Q Okay. Yeah, | just wanted to make sure you were done
before | started asking the next question.

A Yes.

Q Okay. So you mentioned Mr. Haben. I've got deposition
transcript up there for you for Mr. Haben. Do you see where | have
deposition transcript?

A | see deposition transcript. Oh, okay, that's me.

Q Mr. Haben.

A I've got it right here.

Q Okay. Now, I'm going to direct you to a language, a quote --

MR. BLALACK: Strike that.
BY MR. BLALACK:

Q I'm going to direct you to the page and line that you cited in
your report for the proposition that the United Defendants knew and
understood and had an obligation to pay charges, okay? And if you
would, go to page 94 of the transcript, line 5, and | would use your
citation from your report. If you would like to close your report, | would
say that I'm showing you the first citation.

A Yes, | would appreciate that. Are we looking --

Q Do you have your report, sir, is the Defendants' Exhibit 5183.

I'm not going to move it into evidence. So we turn to your exhibit.
A That would be --
Q | think that should be it right there.
A Okay.
Q

And we're just going to use it to help refresh your memory,
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just so the jury is clear and accurate on the first pass.

A I'm sorry, will you tell me the exhibit --

Q Defendant's Exhibit 5183.

A 5183.

Q And you have a footnote, a footnote 39. Do you see you
citation to Mr. Haben's deposition?

A Yes, | do. Okay.

Q And in fact, you said that [indiscernible] deposition; don't

A | do, yes.

Q All right. Let's look at that.

A And Ms. Bradley. That was the other person that | was
thinking about.

Q That's what | remember. By the way, sir, before we move on,
do you know who these three individuals work for?

A Yes. They all work for United Healthcare.
Do they work for Sierra?
No, not that | recall.
Do they work for Health Plan of Nevada?

Not that | recall.

o » O » O

Do they work for UMR?

A Not that | recall, other than they -- as we heard yesterday
from Mrs. Hare's testimony, | believe, that they all kind of collaborate
and work together.

Q Okay. So did you -- in connection with this deposition, did
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you cite the deposition testimony of any employee of Sierra Health Plan
of Nevada or UMR?

A No.

Q Okay. Now, look at Mr. Haben's depo, and look at the
sentence, and I'll direct you to page 94 to lines 5 through 6, and you can
just skim that to yourself. You can read it through

A Okay. Let's see here. We've got --

Q Page 96, line 8. That covers the subject. Just let me know
when you're done.

A Yeah, let me -- just -- I'm sorry, just give me a second to kind

of catch up with you here.

Q Okay.

A Okay. You would like me to look at --

Q Page 94.

A Page -- okay.

Q And I'm directing you to the citation you have.

A Well, that's what I'm looking at. The citation is different.
Q You can read whatever you want.

A Okay. Well, | mean, I've got multiple citations. Would you
like me to go through each one of them?

Q Well, I'm going to have you cite seven pages; do you agree

with me?
A | cite Mr. Haben -- we're looking at footnote 39?
Q Correct.

A Okay. So yes, | cite Mr. Haben in 84 to 87, and 93 to 100, 183
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to 188.

Q Okay. Look at all of those quickly, and then when you're
done, let me know so that | can ask you a question.

A Okay. Okay. I'm on the 183 ones. I'm almost done.

Q Okay.

A I'm just marking them here. | assume you're going to want
me to just recite them to you.

Q | don't want you to. The jury will get to see the language that
I'm interested in seeing.

A Okay. Okay.

Q So my question is this, and I'll keep it -- keep it with your
hand there so you can get to the transcript. So if you would, direct me to
the line -- page and line where Mr. Haben says that United Healthcare
understands that those full bill charges on out-of-network services, or
out-of-network emergency services.

A Okay. So beginning on page 85, there's a discussion leading
up to page -- in page 5, talking about the savings and these programs to
try to reduce the billed charges.

Q Let's go to the line and be specific.

The line is --

The page and line.

Line 5, starting at line 5.

Okay. To where? When does it end?

Well, it's really line 5 through line 13.

o » O >» O >

Let's move that to the jury, okay?
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A Okay. So it says here on line 5, it says, "Okay. How do you
calculate the savings?" The answer is, from Mr. Haben, "The billed
amount -- the billed charges of the provider, less the allowed amount
through out-of-network program.”

Q Uh-huh.

A "Okay. The billed charges of the provider, minus the allowed
amount through the program equals the savings."

Q Okay. And [indiscernible] correct, and he says correct, right?

A That's right. And so --

Q Okay.

A -- | cited that as knowing that before these savings programs
were implemented, which are part of this case, what was paid before
that? Billed charges.

Q Let's -- now, let's break that down. See, your understanding,
that United -- well, let me ask this, when the shared savings programs
going to effect?

A The shared savings -- my recollection is that they have
evolved over a period of time. And | don't recall the exact date that they
would have technically begun.

Q Do you know that the shared savings programs were in place
back in the -- before 20107

A | don't recall one way or another.

Q So you don't know when the shared savings program began?

A | know that there was a change in the shared savings

programs as it related to out-of-network services beginning on or around
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the late 2016, early 2017 time period.

Q And what was that change?

A That change was to get the out-of-network emergency room
charges that were currently on usual and customary charges, that would
then be paid at billed charges off of that program and onto a savings
plan to reduce that amount that was allowed.

Q Is your [indiscernible] shared savings program when it
existed before this change was the reasonable and customary -- the
physician reasonable and customary payment; is that what your
understanding is?

A No.

Q So you understand there was a shared savings program with
a fee that had been in place for over a decade, correct?

A | don't recall that one way or another.

Q Okay. So that's -- if that's true, that's news to you, correct?

A No. There's a lot of information around the shared savings
plans, and exactly when they were implemented or not implemented --
I'm focusing on emergency room physicians and their -- and the -- and
the reimbursement to those emergency room physicians.

Q Okay. So the statement that Mr. Haben made that you said
shows that United Healthcare understood that it owed the full bill
charges as the allowed amount for services, is the statement,

"Q How do you calculate the savings?

"A  The billed amount -- the bill charges [indiscernible] for the

out-of-network program."
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"Q  Okay.

"A  And the bill charges, the provider [indiscernible] program
equals the savings, correct?"

A That is one reference, that's correct.

Q Okay. Now, that's because you're starting from the premise
that because savings are being calculated based on charges, providers
charges, that is somehow an acknowledgement that charges are
overdue, correct?

A Yes.

Q Okay. So is it your position to the jury that the provider bill
$100,000 for a --

MR. BLALACK: Strike that.
BY MR. BLALACK:

Q That the amount due and owed would be amount of the
charges?

A If that was what was agreed upon by the parties and by --

Q Hold on, sir. You know this is an out-of-network case? There
are no contracts; you understand that, right?

Okay.

Are you with me?

> o »

| am.

Q There's no contract. No agreement between the parties; are
you with me?

A | am, yes.

Q Okay. In that scenario, is it your position that because the
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billed -- the provider with $100,000 for strep throat on a claim for and
submitted it for a member of United Healthcare, that United Healthcare is
owed to pay the allowed amount of charges because that's what
provider put on the form?

A Well, | think that's a difficult question to ask because it's
nonsensical that somebody would put $100,000 on a strep throat sort of
thing. But to the extent that that was processed appropriately, and that
$100,000 for, let's say that unique strep throat was reasonable, then that
would have been the amount that would have been paid.

Q So it sounds like you're putting a qualifier, sir, on the
obligation to pay the charges, which is the charge has got to be
reasonable?

A Yes. There is a part of it -- it's exactly right. That's the whole
analysis that we've talked about before.

Q So what we read is what the jury should be looking for, and
that quoted line that's in the transcripts is what the jury should be
looking for, for the support for your position that United Healthcare knew
and understood it was obligated to pay full billed charges when the
provider put that language?

A Well, what | would -- what | would say that the jury should
look for is they should look at that site, along with about one, two, three,
four, five, eight more sites that reference same or similar information,
not necessarily directed to the savings program, that all, when you --
when you put those citations together, acknowledge that prior to the

actions that are claimed in this case, the amount that was owed is the full
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bill charge.

Q So did you -- it sounds like you were at the view that there
was a time when United Healthcare paid the Plaintiffs and others full bill
charges for their services and then they stopped doing that; is that your
understanding?

A Generally, that's correct. That's what the evidence illustrates.

Q Okay. Did you, in your preparation, review the testimony of
a TeamHealth official, senior officer named Kent Bristow?

A | did, yes.

Q Did you review his deposition testimony when he testified as
a corporate representative for two of the Plaintiffs in this case, Ruby
Crest and Team Physicians?

A Yes.

Q Okay. Do you remember Mr. Bristow testifying that for the
period prior to the dispute in this case, which is prior to July 1, 2017, but
the Defendants in this case allowed payments at full bill charges to those
two Plaintiffs, less than seven percent of the time?

A Yes.

Q Okay. So just so the jury understands and internalizes what
that means, with the period prior to 2017, dispute period, 7/1/17, 1/31/20.
You know that the evidence in the case shows that the Defendants
allowed full charges to Ruby Crest and Team Physicians seven percent of
the time, correct?

A Yes, that's what he testified to.

Q And you know the number is lower for Fremont, right?
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A Slightly, yes.

Q Okay. So your position is that before the dispute happened,
you understand that the pattern of dealing between the parties was that
the Defendants did not pay those Plaintiffs full billed charges frequently?

A Yes. There were adjustments for other considerations.

Q They did not pay full bill charges frequently, correct?
A Correct.

Q Okay --

A

Without adjustment for those considerations.

Q Now, do you agree with me, sir, that in assessing whether
the TeamHealth Plaintiffs are truly entitled to their full billed charges,
how frequently they are paid their full charges by other health insurers is
important evidence?

A Yes.

Q Okay. And did you look at that data?

A I'm sorry. Can you -- can you repeat the question?

Q Sure. Let me say it again. Did you look at the data from the
TeamHealth Plaintiffs showing how frequently during the period of
dispute -- leave aside what happened before with my clients. During the
period of dispute, did you look at the data produced by TeamHealth
Plaintiffs showing how frequently they were paid at full charges by other
health insurers, not my clients?

A Yes. | believe we were talking about that before lunch. Yes, |
did. | did look at that file early on in this case.

Q Do you recall seeing that other health insurers, not my
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clients, during the period in question, reimbursed the TeamHealth
Plaintiffs at full billed charges only about six percent of the time?

A | don't recall that one way or another.

Q You don't remember that?

A No. I don't -- 1 don't remember the specifics. Six percent,
five percent, three percent --

Q Well, let me ask it another way --

A -- twenty percent. | don't recall the specifics.

Q Let me ask you this, sir. Let me -- did you review the
deposition testimony of Mr. Phillips, the TeamHealth Plaintiffs' other
damages expert in this case until very recently?

A No.

Q Did you see that he testified that based on his analysis, the
TeamHealth Plaintiffs were reimbursed for full billed charges by other
health insurers, not my clients --

MR. LEYENDECKER: Foundation. He just said he didn't
review the depo, Your Honor.

THE COURT: Objection sustained.

MR. BLALACK: I'll withdraw it.
BY MR. BLALACK:

Q Would -- does that surprise you if my representation, sir, is
that Mr. Phillips found that to be true? Does that surprise you?

A No.

Q Okay. And | take it you have the data to make that

determination yourself, correct? You have the Plaintiffs'' market data?
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A Yes.

Q You have the ability to know the answer to that question,
correct?

A Yes.

Q You do not know the answer to that question, correct?

A Not as | sit here, correct. The exact -- the exact percentage, |
do not know.

Q Because that's not something you decided to find out the
answer to, is it?

A It's something that | looked at early on, but it was just part of
the information.

Q Well, when you say you looked at it, you didn't look at it long
enough to know the answer and remember it, correct?

A Well, as I'm sure the jury knows, there's a lot of information
and a lot of numbers, and |, you know, endeavor to memorize as much
as | can. But | can't remember every bit of information.

Q Did you write that number down in your report anywhere?

A No.

Q So not only did you not remember it, you didn't, as you were
doing this in-depth investigation, get out a pen and scribble down on a
piece of paper that only six percent of the time did a health insurer other
than my client pay the TeamHealth Plaintiffs their full billed charges?

A That's correct. | did not write that down.

Q And so did you -- did | hear you just say that you saw the

opening statements in this case?
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A Yes.

Q Okay. Sir, I'm going to show you a slide from Mr.
Leyendecker's opening statement that he gave to the jury. Do you
remember seeing this slide, sir?

A No, | don't.

Q Well --

A | was listening in, so | didn't -- | didn't have the visual.

Q Well, you missed it. It was good. And he said in this slide to
the jury that 99 percent of the time, the TeamHealth Plaintiffs do not get
their charges, and the 1 percent they do, that's this little green bar over
here. Do you remember? If you didn't see it, do you remember hearing
it?

A Yes, | do.

Q Okay. Is there anything about Mr. Leyendecker's statement
about the frequency with which other health insurers, not just my clients,
pay full bill charges to the TeamHealth Plaintiffs that you disagree with?

A No.

Q Okay. Now, if my memories of it -- and if we need to pull it
up, we can -- is that when explaining this slide to the jury, Mr.
Leyendecker said -- this is on page 54 of the transcript. He said, "You
know why 99 percent of the time, we don't get paid the bill charged?
Because 99 percent of the time, insurance companies, everyone besides
United, pays us a fair and reasonable discount off what they owed."

Do you remember Mr. Leyendecker making that statement?

A Generally, | remember the discussion. | don't remember the
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specifics one way or another.

Q Okay. Now, based on your analysis of the TeamHealth
Plaintiffs' market data, you know that that's not true, right? You know
that the TeamHealth Plaintiffs accept reimbursement at substantially
lower rates than billed charges from other out-of-network providers
when they're out-of-network, other than out-of-network health insurers?

A Well, your representation to me -- | didn't recall the exact
percentage. If your representation is that it is less than one percent or
greater than one percent, then it -- then it's different than what Mr.
Leyendecker has put forward here.

Q | just -- | want to make sure. | may have confused you, and if
| did, my apologies. What this is saying is how often is a TeamHealth
Plaintiff's billed charge claim paid at full charge.

A Okay.

Q And Mr. Leyendecker was representing, and | agree with him,
according to him, 99 percent of the time it's not paid at charges. It's paid
at something less. And | think that's what you understood him to be
saying, correct? Based on your own analysis of the data?

A Well, | didn't -- | did not recall it to be 99 percent of the time.
| thought that it was closer to, like, 94, 95 percent. | mean, we're splitting
hairs, but yeah.

Q Okay. And I confess, | think my data is 94 and Mr. Phillips
said 94. I'm not entirely sure why he went up to 99, but I'll take it. My
question, really, is his explanation was somehow within that 99 percent

that are paying less than charges, the other health insurers are paying a
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reasonable out-of-network rate. That was the implication.

A Okay.

Q Did you do an analysis of the TeamHealth Plaintiffs' out-of-
network data to determine the rates of out-of-network reimbursement
that the TeamHealth Plaintiffs accept from other health insurers?

A Not specific to -- | didn't put a pen to paper specific to the
TeamHealth Plaintiffs' data. | certainly looked at other amounts allowed,
like we talked about earlier with regards to what | referenced as the
market data, to reconcile the difference between the amount that was
allowed by others and what the billed charge is to understand the
reasonableness of the difference between those numbers.

Q Right. But my question is this: did you look at the claims
data, the market data, for the TeamHealth Plaintiffs for their claims on
out-of-network claims to determine on an average or median basis what
they accepted in payment from other out-of-network health insurers?

A I'm sorry if | haven't answered your question. But yes, | did
look at that.

Q And what was the --

A Okay? And | -- and | think what I've said to you a couple
times is | did not go to put to a pen to paper exactly what that percentage
was.

Q So you cannot tell this jury what that number is, correct?

A No. | cannot tell them specifically what the percentage of
time in the TeamHealth data that they actually got 100 percent of their

billed charges.
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Q | think we've got that, but I'm asking a slightly different
question. It may be I'm not being clear, and if so, my apologies. We've
already established they rarely were paid charges. | think we both agree
with that, correct?

A Well, yeah.

Q Ninety-four percent of time, anyway.

A Right.

Q So that's rare. You agree with me that's rare?

A I'll be real careful about that. But | think there's -- it's
infrequent.

Q Okay. Let's agree on infrequent.

A Okay.

Q So for when they don't get charges -- I'm asking a different
way --

Okay.
So pooled claims where they're not paid charged.

Right.

> o >

Q Did you go into the Plaintiffs' market data that you have, look
at the rates they were paid by other health insurers, not my clients, to
determine what the out-of-network reimbursement was for those
TeamHealth Plaintiffs' out-of-network claim?

A Yes. |did look at that.

Q And what was the number?

A Like I said, | didn't put a pen to paper. | don't recall. | -- my

best recollection is that they were reimbursed slightly more than what
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the other United data was. The other United data is they were
reimbursed 50 percent and the TeamHealth Plaintiffs were about that
amount or slightly more. That's my best recollection.

Q So your -- you don't have the exact number, but your best
guess is that the other health insurers during the same period were
reimbursing the TeamHealth Plaintiffs at about 50 percent of their
charges, 40 percent of their charges?

A A little bit higher than that was my recollection.

Q Okay. But that's not something you formally calculated and
put in your report?

A That's correct.

Q Is there a reason why you didn't put that in there?

A Yes.

Q What was that?

A Well, the reason was that | understood that -- | understood
that what was important to me was not as much the number itself but
being able to reconcile between that amount and the billed charges that
were being claimed by the Plaintiffs in this case. That's the important
piece.

Q Thank you for that. Okay. Now, | think we can move ahead
because -- | do want to talk about the Data iSight product. That's
something that in your list of disputed -- the Plaintiffs' list of disputed
claims that you analyzed. You annotated every disputed claim that was
adjudicated using the Data iSight tool, correct?

A Yes.
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MR. BLALACK: Okay. Can we bring up Plaintiffs' 473, those
first three pages? If you could, Shane, go over to the right-hand column
where there's the first Data iSight? Okay, there.

BY MR. BLALACK:

Q Now, sir, that AE column, that's the place where you
annotated the 11,500 claims, which ones were Data iSight and which
ones were not?

A Yes.

Q Okay. So there has been an enormous amount of time,
energy, and effort that this jury has gone through to learn about Data
iISight and all the ways it works and overrides, reports, and Wizard of Oz
and all that sort of thing. When you did this analysis, how many claims
on the disputed claims list, the 11,500, were reimbursed using Data
iSight?

A About 790 claims, as | recall.

Q Seven hundred and ninety claims. Sir, we can check your
analysis, but do you recall that was the number that you had in your
supplemental report, 7927

A | don't -- yeah. It was -- that -- that seems right.

Q The reason I'm asking --

A | mean, I'm -- | mean, | recalled 700 and you say 792.

That's -- we're probably consistent.

Q The reason |I'm asking is that as the Plaintiffs have kept

changing their disputed claims list, they kept dropping claims, some of

which involved Data iSight. According to my count, you can do the math
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and come out and you can count it, | had 686 claims that you've

identified as being reimbursed using Data iSight on this list.

A
Q
A
Q
A

Okay.

Does that sound about right to you based on your analysis?
Well, | didn't count them up this time. But if you --

Is there a way to do that quickly?

Sure. Sure. You can go to the -- well, you can go to the filter

up there on column AD. You can click on the filter.

MR. BLALACK: Oh. All right, Shane. That will probably

be -- will you try that?

to see here.

THE WITNESS: Probably should be blank.

MR. GODFREY: Click on E, AE, right?

THE WITNESS: Right.

MR. GODFREY: AE.

THE WITNESS: No -- yes, that's right. AD -- AE.
MR. GODFREY: Okay.

THE WITNESS: Okay? And then, so -- it's kind of hard for me

MR. GODFREY: So we're backing out of that set?
THE WITNESS: You could say -- you could unclick Select.

Okay. And then click DIS, Data iSight.

MR. GODFREY: Okay. Okay.
THE WITNESS: Okay. And then hit Okay. And then, you

should sum that column. That would probably tell you at the bottom. It

looks like it's a count. | can't even read that. | need a --
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MR. BLALACK: Could you go down, Shane?

THE WITNESS: Well, you don't even have to. You can look
in the -- just the bottom -- I'm happy to stand up and show you.

MR. BLALACK: Okay.

THE WITNESS: But you can sum.

THE COURT: You may.

THE WITNESS: Okay. I'm sorry. So here you are. Six
hundred candidates. So | get 685 as the total count.

MR. BLALACK: Okay.

THE WITNESS: So essentially what's happening is that this
column here where we filtered it --

MR. BLALACK: Yeah.

THE WITNESS: -- to say just these claims. And then,
because he's highlighted the entire column, it counts how many records
that he has counted that are -- that are now here that are for Data iSight.
BY MR. BLALACK:

Q Okay. So using your math -- and thank you, sir, and thank
you, Shane -- 658 out of 11,563 disputed claims went through Data iSight

according to your analysis.

A Yes, sir.

Q So do you mean that's a little over six percent?

A Yes, it is.

Q So the vast, vast, vast majority of disputed claims in this case

do not touch Data iSight, correct? Ninety-four percent.

A I'm hesitating because there was a claim of the whole
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savings program and Data iSight falls into the savings programs. But
yes, the answer is correct. There's a -- there is a relatively small percent
of the 11,000 claims that have been tagged as being processed by Data
iSight.

Q Now, sir, do you recall that you did an analysis of the amount
allowed on average --

MR. LEYENDECKER: May we approach, Your Honor?

THE COURT: Yes.

[Sidebar at 1:52 p.m., ending at 1:52 p.m., not transcribed]

THE COURT: Okay. This is time for our afternoon recess, or
the first of the afternoon. During the recess, don't talk with each other or
anyone else on any subject connected to the trial. Don't read, watch, or
listen to any report of or commentary on the trial. Don't discuss this
case with anyone connected to it by any medium of information,
including without limitation newspapers, television, radio, internet, cell
phones, or texting.

Do not conduct any research on your own relating to the
case. Don't consult dictionaries, use the internet, or use reference
materials. Don't talk, text, use social media, tweet, Google issues, or
conduct any other type of research with regard to any issue, party,
witness, or attorney involved in this case.

Most importantly, do not form or express any opinion on any
subject connected with the trial until the matter is submitted to the jury.

It's 1:53. Let's be back sharp at 2:10.

THE MARSHAL: All rise for the jury.
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[Jury out at 1:53 p.m.]
[Outside the presence of the jury]

THE COURT: Sir, you may step down during the recess.

THE WITNESS: Thank you.

THE COURT: Plaintiff, do you have anything for the record
before you take your break?

MR. ZAVITSANQOS: Not from the Plaintiffs, Your Honor.

THE COURT: Defendant?

MR. BLALACK: Not from us, Your Honor.

THE COURT: So it seems to me that the Bristow issue,
when -- Mr. Zavitsanos, the Bristow issue, when the Defendant calls him
in their case in chief, they have the right to choose the method of
examination. But you may -- you're entitled to have your further
cross-examination.

MR. ZAVITSANOS: Yes. Thank you.

THE COURT: All right? Does that resolve that issue?

MR. BLALACK: Yes, it does. For us, it does.

THE COURT: Good. Thank you. Have a good break,
everybody.

[Recess taken from 1:54 p.m. to 2:10 p.m.]
[Outside the presence of the jury]

THE COURT: Please remain seated. So I'm not sure who
gave me deposition designations, but there's the rulings.

MR. BLALACK: Thank you, Your Honor.

THE COURT: Are we ready to bring in the jury?
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MR. BLALACK: We are, Your Honor.

MR. LEYENDECKER: Yes, Your Honor.

THE COURT: Okay.

[Pause]

THE COURT: So | need to bring something to your attention.
Mr. R has had a -- just learned of a death in his family. He's pretty
shaken up, according to the marshal. | would propose that we bring him
in and assess that, and probably excuse him.

MR. BLALACK: Which one is Mr. Reese?

THE COURT: He would be Juror Number 10.

MR. BLALACK: Okay.

THE COURT: In the front row.

MR. BLALACK: Yeah.

THE COURT: The casino worker who takes notes.

MR. BLALACK: Understood.

THE COURT: Yeah. So do you guys want to excuse the
witness for that discussion?

MR. ZAVITSANOS: I'm sorry, Your Honor?

THE COURT: Would you like to excuse the witness for that
discussion?

MR. BLALACK: Oh, yeah.

MR. ZAVITSANOS: We don't -- we can excuse him.

THE COURT: Thank you. Bring in -- can you bring in Mr.
Reese?

THE MARSHAL: Yes. Watch your step.
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THE COURT: Mr. Reese, we understand you just got some
bad news. We all extend our sincere sympathies to you and your family.

JUROR NO. 10: Thank you.

THE COURT: Do you think you can go on? Do you need to
travel?

JUROR NO. 10: No. It'sin town, but | have to make
arrangements. And he -- I'm the only person he had left in the world.

THE COURT: We're all so very sorry.

JUROR NO. 10: And | don't think | can [indiscernible].

THE COURT: Thank you. And we didn't mean to put you --

JUROR NO. 10: I'm sorry.

THE COURT: -- on the spot. We didn't want to embarrass
you in front of everybody. But thank you. Why don't you step out with
him, Marshal, please?

THE COURT: Do you guys want a moment to confer with
your teams?

MR. BLALACK: | think | know what -- we're ready to proceed,
Your Honor.

MR. ZAVITSANQOS: The same.

THE COURT: Bring them all in, please.

THE MARSHAL: Bring them all in?

THE COURT: Will you bring in -- yeah. Bring in Mr. Reese
alone, please.

THE MARSHAL: Yes, Your Honor.

[Pause]
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THE MARSHAL: All rise for the jury.
[Jury in at 2:14 p.m.]

THE COURT: Mr. Rese, why don't you hold up right there?
Just hold up there. Thank you. Come on in, Ms. Wynn, Ms. Herzog.

Mr. Reese, we thank you for being willing to serve your
community. You've been such a great juror. You've taken notes, you've
been so attentive. We understand you've received some sad news in
your family. We thank you and excuse you from further jury service.

JUROR NO. 10: Okay, thank you. I'd like to apologize to
everybody. It's been educational and [indiscernible] experience. Sorry |
couldn't finish it out.

UNIDENTIFIED SPEAKER: Thank you for your time.

MR. BLALACK: Thank you.

UNIDENTIFIED SPEAKER: Thank you, sir.

MR. ZAVITSANQOS: Our condolences.

THE COURT: All right. Let's ask the witness to come back
please. Mr. Leathers. Mr. Blalack, please proceed.

MR. BLALACK: Thank you, Your Honor.

BY MR. BLALACK:

Q Mr. Leathers, when we broke, we were discussing your
analysis of the two claims as it relates to the Data iSight service; do you
remember us talking about that?

A Yes, sir. | do.

MR. BLALACK: And if | could have Shane bring it back up to

show the column with the Data iSight claim?
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BY MR. BLALACK:

Q So again, just reminding the jury you have 11,500 and some-
odd claims. You determined that, well, about six percent -- well, under
six percent had been reimbursed using the Data iSight tool, correct?

A Correct.

Q Okay. And | want to talk about that tool some more and what
you found in your investigation. Before | do that though, let's set those
640 or 90 whatever it was aside for the remainder, the other 94 percent.
Did you investigate or determine which of those claims were reimbursed
using the shared savings program?

A Yes.

Q Which ones were reimbursed using the shared savings
program?

A | attempted to investigate that and to identify that, and | was
unable to conclude which shared savings program, if any, were utilized
for each of those different claims.

Q Did you investigate to determine which of the claims had
been reimbursed using the ENRP Program?

A Yes, | investigated that. But was unable, based on the
information that | had, to determine which ones were or were not.

Q Did you investigate to determine which claims were
reimbursed using the physician reasonable and customary program?

A Yes.

Q And which -- how many funds were reimbursed using the

physician reasonable and customary program?
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A My understanding is that -- two answers to that. One is that
is part of the dispute in terms of that they should have been reimbursed
at that reasonable and customary rate. But specifically how the actual
dispute was resolved, | investigated that and could not determine the
specific plan that was utilized.

Q Okay. And did you investigate to determine which of these
claims were reimbursed using the outlier cost management program?

A Yes.

Q And which claims were reimbursed using the outlier cost
management?

A So | believe that at a minimum, the ones that are identified as
iISight because the iSight and the outlier cost management program are
used interchangeably as part of the savings programs in here.

Q Okay. So that's the six percent or a little less?

A At least the six percent, yes.

Q Okay. But beyond that, you can't say anything about which
programs you --

A That's correct.

Q Okay. With respect to the out-of-network programs used by
UMR, do you remember the names of those programs?

A Do | remember each of them?

THE COURT RECORDER: Mr. Blalack?
BY MR. BLALACK:
Q Each of the names of the of the UMR program.
THE COURT: Can you turn your mic on?
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THE COURT RECORDER: Can you turn your mic on?

MR. BLALACK: Oh, I'm sorry. | must not be loud enough to
be heard there.

THE COURT: No, this beautiful ceiling is coppered. And it's
beautiful, but it bounces the sound around. And with the masks, it's
even harder.

MR. BLALACK: My apologies.

BY MR. BLALACK:
Q So coming back to my question, sir. UMR, Defendant, there

are a number of different out-of-network programs; you're aware of that,

right?
A Yes.
Q What are the names of those programs?
A That were specifically used for UMR?
Q Yes.
A | don't recall.

Q Okay. Did you determine which of these UMR claims were
priced using the specific UMR programs that's been your testimony in
this case?

A | investigated that and was unable to determine that based
on the information available.

Q Okay. All right. So | take it then that with respect to out-of-
network programs -- just talking about that concept -- the only out-of-
network program that you identified with respect to each of the 11,500

claims are claims reimbursed using the Data iSight tool?
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Correct.

And that's just less than six percent?

> po >

Yes.

Q And so you were not offering any opinion or evidence
connecting any of these other just short of 11,000 disputing claims to any
other out-of-network program, right?

A I'm not linking them to a specific out-of-network program
such as Data iSight or OCM.

Q Okay. Now, let's come back to Data iSight. And my
recollection -- so it's -- that you did an analysis of the Data iSight claims.
You determined what you probably -- essentially, a discount percentage
off of bill charges for claims reimbursed using Data iSight; is that right?

A Yes.

Q And then you did the same kind of analysis for the level of
discount for claims that were reimbursed using some other program, not
Data iSight?

A Correct.

Q Okay. Do you recall what the Data iSight reimbursement
allowed amount percentage was?

A | don't specifically. If I could look at my report, | can tell you
exactly what it was.

Q All right. And I'm going to ask you to do this. Let me try to
fast forward. I'll just give you some numbers and see if they seem about
right. So for the claims in dispute that were submitted by Fremont, did

you find that the Data iSight claims were allowed at about 30.3 percent
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