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IN THE SUPREME COURT OF THE STATE OF NEVADA 
 
 

COMMISSIONER OF INSURANCE 
FOR THE STATE OF NEVADA AS 
RECEIVER OF LEWIS AND CLARK 
LTC RISK RETENTION GROUP, 
INC. 
   Appellant, 
 
vs. 
ROBERT CHUR; STEVE FOGG; 
MARK GARBER; CAROL HARTER; 
ROBERT HURLBUT; BARBARA 
LUMPKIN; JEFF MARSHALL; AND 
ERIC STICKELS 
 
                       Respondents. 

Supreme Court Case No. 85668 
District Court Case No. A711535 
 
RESPONDENTS ROBERT 
CHUR, STEVE FOGG, 
MARK GARBER, CAROL 
HARTER, ROBERT 
HURLBUT, BARBARA 
LUMPKIN, JEFF 
MARSHALL AND ERIC 
STICKELS’ MOTION TO 
DISMISS APPELLANT’S 
APPEAL 
 
 
 
 

 
RESPONDENTS’ MOTION TO DISMISS APPELLANT’S APPEAL 

 
Respondents Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert 

Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric Stickels, hereby respectfully 

submit their Motion to Dismiss Appellant Commissioner of Insurance for the State 

of Nevada as Receiver of Lewis and Clark, LTC Risk Retention Group, Inc.’s 

Appeal for lack of jurisdiction pursuant to NRAP 14(f).   

I. INTRODUCTION 

The Nevada Supreme Court has jurisdiction to entertain an appeal “… only 

where an appeal is authorized by statute or court rule.” Valley Bank of Nevada v. 

Ginsburg, 110 Nev. 440, 444, 874 P.2d 729, 732 (1994).  If no statute or court rule 

authorizes an appeal, no right to appeal exists. Taylor Constr. Co. v. Hilton Hotels 

Electronically Filed
May 26 2023 10:33 AM
Elizabeth A. Brown
Clerk of Supreme Court

Docket 85668   Document 2023-16610



 

Page 2 of 9 
 

Corp., 100 Nev. 207, 209, 678 P.2d 1152, 1153 (1984); Kokkos v. Tsalikis, 91 Nev. 

24, 25, 530 P.2d 756, 756–57 (1975).  Appellant did not to appeal the final judgment 

entered in the underlying case, therefore Appellant has no right to appeal a series of 

interlocutory orders that preceded the final judgment.  Because the time to appeal 

the final judgment has expired, the Court must dismiss this appeal. 

II. CASE BACKGROUND 

Lewis and Clark, LTC Risk Retention Group, Inc. (“L&C”) is a defunct risk 

retention group that provided insurance to skilled nursing facilities and nurses until 

2012, when L&C’s directors turned the company over to the Commissioner of 

Insurance.  In 2014, the Plaintiff/Appellant Commissioner of Insurance for the State 

of Nevada as Receiver of L&C filed suit against the former L&C directors, 

Respondent/Defendants Robert Chur, Steve Fogg, Mark Garber, Carol Harter, 

Robert Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric Stickels (collectively 

“Directors”) and L&C’s management companies Defendant Uni-ter Underwriting 

Management Corp., and Uni-ter Claims Services Corp. and reinsurance broker 

Defendant U.S. Re Corporation (collectively “Uniter/US Re”), accusing all the 

defendants of generally causing L&C’s demise. 

On February 27, 2020, this Court issued its Writ of Mandamus, granting the 

Directors’ Writ Petition regarding the interpretation of NRS 78.138.  This Court 

agreed with the Directors that Appellant’s third amended complaint failed to state a 
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claim for which relief could be granted, leaving it to the District Court’s discretion 

as to whether Appellant would be allowed to file a fourth amended complaint.  Chur 

v. Eighth Jud. Dist. Ct., 458 P.3d 336 (2020). 

In August 2020, the District Court entered its Order denying Appellant’s 

Motion for Leave to Amend to file a fourth amended complaint.  The District Court 

also denied the Directors’ motion for attorney’s fees pursuant to an unaccepted Offer 

of Judgment, finding the Appellant enjoyed immunity.   

In October 2021, with the directors no longer in the case, Appellant proceeded 

to trial against Uniter/US Re. Appellant obtained a full jury verdict against 

Uniter/US Re for approximately $15 million in alleged damages.  The verdict was 

reduced to a final judgment in December 2021.  Notice of Entry of Order on the 

Judgment on Jury Verdict, attached hereto as Exhibit A.  Thereafter, the parties filed 

post-judgment motions that tolled the time to appeal.  

On October 18, 2022, the District Court issued it Order Granting Plaintiff’s 

Motion to Alter or Amend Judgment Pursuant to NRCP 59, which was the last 

motion to toll the deadline to appeal the final judgment.  Appellant served the Notice 

of Entry of Order on October 19, 2022, commencing the 30-day deadline to appeal 

the final judgment.  Notice of Entry of Order Granting the Motion to Alter or Amend, 

attached hereto as Exhibit B.  That deadline expired on November 18, 2022. 
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III. PROCEDURAL BACKGROUND OF APPEAL 

On November 9, 2022, Appellant filed its Notice of Appeal with the District 

Court.  Notice of Appeal, attached hereto as Exhibit C.  The Notice did not identify 

the final judgment, which provides this court jurisdiction.  Instead, the Notice 

specifically identified 17 interlocutory orders as the subject of the appeal. 

On November 18, 2022, Appellant filed its Amended Notice of Appeal in the 

District Court.  Amended Notice of Appeal, attached hereto as Exhibit D.  Once 

again, the Notice did not identify the final judgment.  Nor did the Notice identify the 

Order granting the last tolling motion on the final judgment in October 2022.  

Instead, the Notice clearly identified 24 interlocutory orders as the subject of the 

appeal (an increase of 7 from the original Notice).  

On May 10, 2023, this Court filed its Order to Show Cause as to why certain 

of the appealed interlocutory orders should not be dismissed.  While the Order to 

Show Cause asks Appellant to show whether it was aggrieved by certain 

interlocutory orders, the Respondents submit that the entire appeal should be 

dismissed.  Because Appellant did not appeal the final judgment, the Court has no 

jurisdiction to review any of the interlocutory orders Appellant has challenged.   

IV. ARGUMENT 

A. This Court has Limited Jurisdiction to Review Interlocutory Orders  

This Court’s appellate jurisdiction is limited, as it can only consider appeals 



 

Page 5 of 9 
 

authorized by statute or court rule.  Brown v. MHC Stagecoach, LLC, 129 Nev. 343, 

345301 P.3d 850, 851 (2013) 

NRAP 3A(b) sets forth the orders and judgments where there is a direct right 

to appeal in a civil case.  They are as follows:         

(1) A final judgment entered in an action or proceeding commenced in the 
court in which the judgment is rendered. 
(2) An order granting or denying a motion for a new trial. 
(3) An order granting or refusing to grant an injunction or dissolving or 
refusing to dissolve an injunction. 
(4) An order appointing or refusing to appoint a receiver or vacating or 

refusing to vacate an order appointing a receiver. 
 (5) An order dissolving or refusing to dissolve an attachment. 
 
Nevada does not allow for direct appeals on interlocutory orders.  Lee v. 

GNLV Corp., 116 Nev. 424 (2000).  Rather, it follows The Final Judgment or Single 

Appeal Rule.  Id.  The Final Judgment Rule requires that a party raise all claims of 

error in a single appeal following final judgment on the merits.  Orr v. Plumb, 884 

F.3d 923 (9th Cir. 2018).   The purpose of the Final Judgment rule is to prevent 

piecemeal disposition on appeal.  Cobbledick v. U.S., 309 U.S. 323 (U.S. 1940). 

B. Appellant did not Appeal the Final Judgment 
 
Except for an automatic appeal under NRS 177.055, an appeal is only 

perfected when an appellant timely files its notice of appeal.  NRAP 3.  The Notice 

of Appeal must specify the party or parties taking the appeal; the judgment, order or 

part thereof being appealed, and the court to which the appeal is taken.  NRAP 

3(c)(1).   



 

Page 6 of 9 
 

On November 9, 2022, Appellant filed a Notice of Appeal, identifying 17 

different interlocutory orders, but not the final judgment or the Order Granting 

Plaintiff’s Motion to Alter or Amend Judgment Pursuant to NRCP 59.  On 

November 18, 2022, Appellant filed its Amended Notice of Appeal, identifying 24 

different interlocutory orders, but again, not the final judgment or the Order Granting 

Plaintiff’s Motion to Alter or Amend Judgment Pursuant to NRCP 59.   

Moreover, the time to file a notice of appeal identifying the final judgment 

has passed.  The notice of appeal must be filed within 30 days after the written notice 

of entry of the judgment or order appealed from is served.  NRAP 4.  The time to 

appeal is tolled while there is a pending motion under Rule 50(b), Rule 52(b) or Rule 

59 to alter or amend the judgment.  NRAP 4(a)(4). 

In this case, a final judgment was entered in December 2021.  The time to 

appeal was tolled when the parties filed their respective motions for leave to amend 

the verdict.   On October 19, 2022, Appellant served the Notice of Entry of Order 

Granting Plaintiff’s Motion to Alter or Amend Judgment Pursuant to NRCP 59, 

which was the last tolling motion to be resolved.  The deadline to appeal the final 

judgment was therefore November 18, 2022.  

C. Therefore, this Court Has No Jurisdiction to Review the Interlocutory Orders 

This Court regularly holds that when appellate review is sought on 

interlocutory orders entered before a final judgment, dismissal is appropriate when 
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the final judgment is not appealed.  For example, in Abts v. Arnold-Abts, this Court 

dismissed the appeal of an interlocutory order for want of jurisdiction, even though 

a final judgment was entered, finding that the interlocutory order was only subject 

to appellate review “in the context of appellant’s appeal from the final judgment.”  

466 P.3d 1289, 2020 Nev. Unpub. LEXIS 703, Case No. 81296, 81297 (Unpub. July 

16, 2020).  

Likewise, in Brandt v. Smith, 501 P.3d 992, 2022 WL 178118, Case No. 

83667 (Unpub. January 19, 2022), this Court dismissed the appellant’s appeal in its 

entirety when he filed a notice of appeal on only interlocutory orders.  A final 

judgment was docketed in the case.  However, appellant admitted that he was not 

appealing the judgment.    

In this case, Appellant appeals 24 different interlocutory orders but not the 

resulting final judgment.  The time to appeal the final judgment has now passed.  

Therefore, this Court lacks jurisdiction to review the interlocutory orders. 

/// 

/// 

/// 
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CONCLUSION 

Based upon the foregoing, Respondents Robert Chur, Steve Fogg, Mark 

Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric 

Stickels respectfully request that this Court dismiss Appellant’s appeal in its entirety. 

Dated this 26th day of May, 2023. 

LIPSON NEILSON P.C. 

   
By: /s/ Angela Ochoa     

JOSEPH P. GARIN, ESQ. 
Nevada Bar No. 6653 
ANGELA N. OCHOA, ESQ. 
Nevada Bar No. 10164 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
Phone: (702) 382-1500 
Fax: (702) 382-1512 
jgarin@lipsonneilson.com 
aochoa@lipsonneilson.com 
 
Attorneys for Defendants/Respondents 

Robert Chur, Steve Fogg, Mark Garber, Carol 

Harter, Robert Hurlbut, Barbara Lumpkin, Jeff 

Marshall and Eric Stickels 
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CERTIFICATE OF SERVICE  

  
             Pursuant to NRAP 25, I certify that I am an employee of LIPSON NEILSON  

P.C. and on the 26th day of May, 2023, a true and correct copy of the foregoing 

RESPONDENTS ROBERT CHUR, STEVE FOGG, MARK GARBER, 

CAROL HARTER, ROBERT HURLBUT, BARBARA LUMPKIN, JEFF 

MARSHALL AND ERIC STICKELS’ MOTION TO DISMISS 

APPELLANT’S APPEAL was filed and served electronically with the Clerk of the 

Nevada Supreme Court in accordance with the  master service list as follows: 

Brenoch R. Wirthlin, Esq. 
Hutchison & Steffen, PLLC 
10080 W. Alta Drive, Ste. 200 
Las Vegas, NV 89145 
   
Attorneys for Appellant 
Commissioner of Insurance for the State of Nevada as  
Receiver of Lewis & Clark LTC Risk Retention Group, Inc. 
  
  
   
  
 _/s/ Juan Cerezo________________ 
 An employee of Lipson Neilson P.C. 
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