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IN THE SUPREME COURT OF THE STATE OF NEVADA 
 
 

ROBERT CHUR; STEVE FOGG; 

MARK GARBER; CAROL HARTER; 

ROBERT HURLBUT; BARBARA 

LUMPKIN; JEFF MARSHALL; and 

ERIC STICKELS, 

 

   Appellants, 

 

v. 

 

COMMISSIONER OF INSURANCE 

FOR THE STATE OF NEVADA AS 

RECEIVER OF LEWIS AND CLARK 

LTC RICK RETENTION GROUP, 

INC., 

 

                       Respondents. 

Supreme Court Case No. 85728 
District Court Case No. A711535 
 
 
 
APPELLANTS’ DOCKETING 
STATEMENT 
 
 
 
 

 

1. Judicial District: 

 

Judicial District: Eighth Judicial District Court 

Department: 27 

County: Clark 

Judge: The Honorable Nancy L. Allf 

District Court Case No.: A-14-711535-C 

 

2. Attorneys filing this docketing statement: 

Attorney:   Joseph P. Garin, Esq. 

  Angela Nakamura Ochoa, Esq. 

Telephone:  (702) 382-1500 

Firm:   LIPSON NEILSON P.C. 

Address: 9900 Covington Cross Dr., Suite 120 

  Las Vegas, NV 89144 

Clients: Robert Chur; Steve Fogg; Mark Garber; Carol Harter; Robert 

Hurlbut; Barbara Lumpkin; Jeff Marshall; and Eric Stickels 

(collectively, “Director Defendants”). 

Electronically Filed
Dec 27 2022 02:22 PM
Elizabeth A. Brown
Clerk of Supreme Court

Docket 85728   Document 2022-40536
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3. Attorneys representing respondents: 

Attorney:   Brenoch R. Wirthlin, Esq. 

Firm:   Hutchison & Steffen, PLLC 

Address: 10080 W. Alta Drive, Ste. 200 

  Las Vegas, NV 89145 

  Telephone: (702) 385-2500 

Clients: Commissioner of Insurance for the State of Nevada as Receiver of 

Lewis & Clark LTC Risk Retention Group, Inc.  

 

4. Nature of Disposition Below (check all that apply): 

☐ Judgment after bench trial   ☐ Dismissal: 

        ☐ Lack of jurisdiction 

☐ Judgment after jury verdict    ☐ Failure to state a claim 

☐ Summary judgment     ☐ Failure to prosecute 

☐ Default Judgment     ☐ Other (specify): _____ 

☐ Grant/Denial of NRCP 60(b) relief  ☐ Divorce Decree: 

☐ Grant/Denial of injunction    ☐ Original ☐Modification 

☐ Grant/Denial of declaratory relief 

☒ Other disposition (specify): 

 

Order denying the Director Defendants’ Motion for Attorneys Fees and Costs and 

the related order, denying Plaintiff’s Motion to Retax and Settle Costs of Director 

Defendants based on the District Court’s holding that statutory immunity prevented Director 

Defendants from an award of fees and costs.    

5. Does this appeal raise issues concerning child support, venue, or termination of 

parental rights? 

No. 

 

6. Pending and prior proceedings in this court. List the case name and docket 

number of all appeals or original proceedings presently or previously pending 
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before this court which are related to this appeal: 

Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara 

Lumpkin, Jeff Marshall and Eric Stickels vs. The Eighth Judicial District Court of the 

State of Nevada, in and for the County of Clark and the Honorable Nancy L. Allf, 

District Judge, Case No. 78301. 
 

Commissioner of Insurance for the State of Nevada as Receiver of Lewis and Clark 

LTC Risk Retention Group, Inc. v. The Eighth Judicial District Court of the State of 

Nevada, in and for the County of Clark and the Honorable Nancy L. Allf, District 

Judge, Case No. 81857. 

 

Commissioner of Insurance for the State of Nevada as Receiver of Lewis and Clark 

LTC Risk Retention Group, Inc. v. Robert Chur, Steve Fogg, Mark Garber, Carol 

Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric Stickels, Case No. 

84253. 

 

Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara 

Lumpkin, Jeff Marshall and Eric Stickels v. Commissioner of Insurance for the State 

of Nevada as Receiver of Lewis and Clark LTC Risk Retention Group, Inc., Case No. 

84311. 

 

Commissioner of Insurance for the State of Nevada as Receiver of Lewis and Clark 

LTC Risk Retention Group, Inc. v. Robert Chur, Steve Fogg, Mark Garber, Carol 

Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric Stickels, Case No. 

85668. 

 

7. Pending and prior proceedings in other courts. List the case name, number and 

court of all pending and prior proceedings in other courts which are related to 

this appeal (e.g., bankruptcy, consolidated or bifurcated proceedings) and their 

dates of disposition: 

Nevada Commissioner of Insurance v. Lewis & Clark LTC Risk Retention Group, 

Inc., Case No. A-12-672047-B.  The case is docketed as statistically closed. 

 

8. Nature of the action. Briefly describe the nature of the action and the result 
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below:  

The Commissioner of Insurance as receiver of the defunct risk retention group 

called Lewis & Clark filed suit against Appellants who served on the board of 

directors and other defendants who managed Lewis & Clark.  

On August 13, 2020, the District Court entered the Order Granting Defendants 

Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara 

Lumpkin, Jeff Marshall and Eric Stickels’ Motion for Judgment on the Pleadings 

Pursuant to NRCP 12(C) and Judgment Thereon. 

The Director Defendants filed a Motion for Attorneys Fees and Costs based on 

an unbeaten offer of judgment.  The District Court denied the motion, finding that the 

fees and costs were reasonable but denying the motion based on statutory immunity.  

The District Court also denied the Plaintiff’s Motion to Retax Costs as moot. 

The Plaintiff subsequently obtained a Judgment on Jury Verdict against the 

remaining defendants.     

This is an appeal of the District Court’s Order denying the Director Defendants’ 

Motion for Attorneys Fees and Costs and the related order, denying Plaintiff’s Motion 

to Retax and Settle Costs of Director Defendants based on the District Court’s holding 

that statutory immunity prevented Director Defendants from an award of fees and 

costs. 
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9. Issues on Appeal.  State concisely the principal issue(s) in this appeal (attach 

separate sheets as necessary): 

Whether the District Court erred in denying Defendants’ Motions for 

Attorneys’ Fees and Costs, and the related order, denying Plaintiff’s Motion to Retax 

Costs when it held that NRS 696B.565 precludes Defendants from recovering their 

reasonable fees and costs despite an unbeaten offer of judgment.   

10. Pending Proceedings in this court raising the same or similar issues. If you are 

aware of any proceedings presently pending before this court which raises the 

same or similar issues raised in this appeal, list the case name and docket 

numbers and identify the same or similar issue raised: 

None. 

11. Constitutional issues. If this appeal challenges the constitutionality of a statute, 

and the state, any state agency, or any officer or employee thereof is not a party 

to this appeal, have you notified the clerk of this court and the attorney general 

in accordance with NRAP 44 and NRS 30.130?  

None. This appeal does not challenge the constitutionality of a statute.   

12. Other issues. Does this appeal involve any of the following issues? 

☐ Reversal of well-settled Nevada precedent (identify the cases) 

☐ An issue arising under the United States and/or Nevada Constitutions 

☒ A substantial issue of first impression 

☒ An issue of public policy 

☐ An issue where en banc consideration is necessary to maintain uniformity of this 
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court’s decisions 

☐ A ballot question.  If so explain:  

 

This appeal concerns whether NRS 696B.565 prevents an award of fees and costs to 

a defendant who prevailed in a civil action commenced by the Commissioner of Insurance.  

Does a plaintiff in a civil lawsuit waive any claim for immunity when it commences the 

suit?  

 

13. Assignment to the Court of Appeals or retention in the Supreme Court. 

Briefly set forth whether the matter is presumptively retained by the Supreme Court 

or assigned to the Court of appeals under NRAP 17, and cite the subparagraph(s) of 

the Rule under which the matter falls.  If appellant believes that the Supreme Court 

should retain the case despite its presumptive assignment to the Court of Appeals, 

identify the specific issue(s) or circumstances(s) that warrant retaining the case, and 

include an explanation of their importance or significance: 

 

 This case is presumptively retained by the Supreme Court under both NRAP 17(a)(9). 

This appeal originates in business court which is a presumptive category of retention by the 

Supreme Court.   

14. Trial. 

If this action proceeded to trial, how many days did the trial last?  

☐Bench or  ☒ Jury Trial? 

 

After the District Court entered judgment in favor of the Director Defendants, the 

plaintiff proceeded against defendants Uni-Ter Underwriting Management, Uni-ter Claims 
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Services Corp., and U.S. Re Corporation in a jury trial that began September 20, 2021, and 

concluded on October 14, 2021. 

15. Judicial Disqualification. Do you intend to file a motion to disqualify or have a 

justice recuse him/herself from participation in this appeal? If so, which Justice? 

Yes.  In November 2022, this Court announced that Patricia Lee was selected to be a 

justice of the Supreme Court.  Ms. Lee is a partner of Hutchison Steffen, PLLC, who 

represents the Commissioner of Insurance and appeared in the District Court on its 

behalf.   

TIMELINESS OF NOTICE OF APPEAL 

16. Date of entry of written Judgement or order appealed from is:  

 The Order Denying Director Defendants’ Motions for Attorneys’ Fees was filed on 

July 21, 2021. 

 The Order Denying Plaintiff’s Motion to Retax and Settle Costs of Director 

Defendants was filed on July 16, 2021.  

17. Date of written notice of entry of judgment or order was served: 

The Notice of Entry of Order Denying Defendants’ Motions for Attorneys’ Fees was 

filed and electronically served on July 26, 2021. 

The Notice of Entry of Order Denying Plaintiff’s Motions to Retax and Settle Costs 

of Director Defendants was filed and electronically served on July 29, 2021. 

18. If the time for filing the notice of appeal was tolled by a post-judgment motion 
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(NRCP 50(b), 52(b), or 59) 

None of these apply. 

19. Date of Notice of Appeal filed:  

Director Defendants filed Notice of Appeal in District Court on November 21, 2022. 

20. Statute or rule governing time limit to file notice of appeal:  

NRAP 4(a)(2).  Plaintiff filed a Notice of Appeal on November 9, 2022.  Less than 

14 days thereafter, the Director Defendants filed their Notice of Appeal on November 

21, 2022. 

21. Statute granting this Court jurisdiction to review judgment or order appealed 

from: Explain how each authority provides a basis for appeal from the judgment or order:

 Under NRAP 4(a)(2), the Director Defendants filed a timely appeal.  The Director 

Defendants contend that Plaintiff did not effectively file a Notice of Appeal on the final 

order that vests jurisdiction in this Court pursuant to NRAP 3(a).  Its intent not to appeal the 

final judgment or amendment to final judgment is reflected in its Case Appeal and Docketing 

Statement filed in Case No. 85668.   

22. List all parties involved in the action in the district court: 

a. Parties:  

Plaintiff:  Commissioner of Insurance for the State of 

Nevada as Receiver of Lewis and Clark LTC 

Risk Retention Group, Inc. 

 Defendants 

  Director Defendants/Appellants: 

Robert Chur; 
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Steve Fogg;  

Mark Garber;  

Carol Harter;  

Robert Hurlbut; 

Barbara Lumpkin;  

Jeff Marshall; 

Eric Stickels; 

    Corporate Defendants: 

Uni-Ter Underwriting Management Corp; 

Uni-ter Claims Services Corp.; 

U.S. RE Corporation. 

 

b. If all parties in district court are not parties to the appeal, explain why: 

Corporate Defendants are not parties to this appeal where Director 

Defendants seek an award of attorney fees and costs against the Plaintiff, 

Commissioner of Insurance.  The Corporate Defendants did not file a brief or 

argue at the hearing concerning this matter.  

23. Brief Description of each parties claims and counterclaims and cross-claims or 

third-party claims and disposition of each claim: 

Commissioner of Insurance:  

Against the Director Defendants: (1) Gross Negligence; and (2) Deepening of the 

Insolvency. 

Against the Corporate Defendants: (1) Breach of Fiduciary Duty; and (2) Negligent 

Misrepresentation.   

 

Director Defendants: A third-party complaint was initially filed against certain Corporate 

Defendants that was not served.  
  
Corporate Defendants: No separate counterclaims, cross-claims or  

third-party claims were filed by the Corporate Defendants. 

24. Did the judgment or order appealed from adjudicate ALL the claims alleged and 
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rights and liabilities of ALL the parties to the action? 

No.  This is not an appeal regarding a judgment.   

25. If No to question 24, which claims and parties remain: 

a. Claims:  none 

b. Parties:  none 

c. Did the court certify the judgment or order appealed from as a final 

judgment pursuant to NRCP 54(b)?  no 

d. Did the district court make an express determination that there is no just 

reason for delay and an express direction for the entry of judgment? no 

26. If you answered no to 25, explain:  The orders concerning the Director Defendants’ 

request for attorneys fees and costs became final when a judgment was entered against 

the remaining defendants after a jury trial. 

27. Attach file-stamped copies of the following documents: 

a. The latest filed complaint, counterclaims, cross-claims, and third-party claims; 

b. Any tolling motions and orders resolving tolling motions; 

c. Any order of NRCP 41(a) dismissals formally resolving each claim, 

counterclaim, cross-claim, or third-party claim asserted in the action or 

consolidated action below, even if not at issue on appeal; 

d. Any other order challenged on appeal; 

e. Notices of entry for each attached order. 
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VERIFICATION 

I declare under penalty of perjury that I have read this docketing statement, that the 

information provided in this docketing statement is true and complete to the best of my 

knowledge, information and belief, and that I have attached all required documents to this 

docketing statement. 

Name of Appellants:   

Robert Chur  Steve Fogg 

Mark Garber Carol Harter 

Robert Hurlbut  Barbara Lumpkin 

Jeff Marshall Eric Stickels. 

 

Counsel of Record of Appellants: 

LIPSON NEILSON, P.C. 
Joseph P. Garin, Esq. 
Nevada Bar No. 6653 
Angela Nakamura Ochoa, Esq. 
Nevada Bar No. 10164 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
 

Dated this 27th day of December, 2022. 

 

Clark County, Nevada 

State & County where signed  

 

              

      /s/ Angela Ochoa   
By:       

ANGELA NAKAMURA OCHOA, ESQ. 
  Counsel of record for Appellants    
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CERTIFICATE OF SERVICE  

  

             Pursuant to NRAP 25, I certify that I am an employee of LIPSON NEILSON  

P.C. and on the 27th day of December, 2022, a true and correct copy of the foregoing 

APPELLANT’S DOCKETING STATEMENT IN CASE NO. 85728 was filed and 

served electronically with the Clerk of the Nevada Supreme Court in accordance with the  

master service list as follows: 

Brenoch R. Wirthlin, Esq. 

Hutchison & Steffen, PLLC 

10080 W. Alta Drive, Ste. 200 

Las Vegas, NV 89145 

   

Attorneys for Respondent 

Commissioner of Insurance for the State of Nevada as  

Receiver of Lewis & Clark LTC Risk Retention Group, Inc. 

 

And by United States First Class Mail, in a properly addressed envelope with adequate 

postage affixed thereon, addressed as follows:  

Lansford W. Levitt 

32072 Sea Island Drive  

Dana Point, CA 92629 

 

Settlement Judge  

 

  

  

  

 _/s/ Juan Cerezo _____________________________  

 An employee of Lipson Neilson P.C. 

 

 

 

 



Page 13 of 13 

 

INDEX OF EXHIBITS 

Exhibits Description 

1. Plaintiff’s Third Amended Complaint-Filed 08/05/2016 

2. Notice of Entry of Order Denying Director Defendants’ Motion 

for Attorney Fees and Costs-Filed 07/26/2021 

3. Notice of Entry of Order Denying Plaintiff’s Motion to Retax and 

Settle Costs of Director Defendants-Filed 07/29/2021 

4. Notice of Entry of Order of Granting Motion to Alter Amend 

10/19/2022 

 



 
“EXHIBIT 1” 

 
 

 
 
 
 
 
 
 

“EXHIBIT 1” 
 



































































































 
“EXHIBIT 2” 

 
 

 
 
 
 
 

“EXHIBIT 2” 
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NEO

MARK A. HUTCHISON, ESQ. (4639)

BRENOCH R. WIRTHLIN, ESQ. (10282)

CHRISTIAN ORME, ESQ. (10175)

HUTCHISON & STEFFEN

10080 West Alta Drive, Suite 200

Las Vegas, Nevada 89145

Telephone: (702) 385.2500

Facsimile: (702) 385.2086

E-Mail: mhutchison@hutchlegal.com

E-Mail: bwirthlin@hutchlegal.com

E-Mail: corme@hutchlegal.com

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR

THE STATE OF NEVADA AS RECEIVER

OF LEWIS AND CLARK LTC RISK

RETENTION GROUP, INC.,

Plaintiff,

vs.

ROBERT CHUR, STEVE FOGG, MARK

GARBER, CAROL HARTER, ROBERT

HURLBUT, BARBARA LUMPKIN, JEFF

MARSHALL, ERIC STICKELS, UNI-TER

UNDERWRITING MANAGEMENT CORP.,

UNI-TER CLAIMS SERVICES CORP., and

U.S. RE CORPORATION,; DOES 1-50,

inclusive; and ROES 51-100, inclusive;

Defendants.

Case No.: A-14-711535-C

Dept. No.: XXVII

NOTICE OF ENTRY OF ORDER

Please take notice that an Order Denying Director Defendants’ Motion for Attorney Fees

and Costs was entered on the 21st day of July, 2021,

///

///

///

Case Number: A-14-711535-C

Electronically Filed
7/26/2021 9:30 AM
Steven D. Grierson
CLERK OF THE COURT
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a copy of which is attached hereto.

DATED this 26th day of July, 2021.

HUTCHISON & STEFFEN

By /s/Brenoch Wirthlin

MARK A. HUTCHISON, ESQ. (4639)

BRENOCH R. WIRTHLIN, ESQ. (10282)

CHRISTIAN ORME, ESQ. (10175)

10080 West Alta Drive, Suite 200

Las Vegas, Nevada 89145

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on this 26th day of July, 2021, I caused the document

entitled NOTICE OF ENTRY OF ORDER to be served on the following by Electronic Service

to:

ALL PARTIES ON THE E-SERVICE LIST

/s/Danielle Kelley

An Employee of Hutchison & Steffen, PLLC
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ORDER 

MARK A. HUTCHISON, ESQ. (4639) 

BRENOCH R. WIRTHLIN, ESQ. (10282) 

CHRISTIAN M. ORME, ESQ. (10175) 

10080 West Alta Drive, Suite 200 

Las Vegas, Nevada  89145 

Telephone:  (702) 385.2500 

Facsimile:  (702) 385.2086 

E-Mail:  mhutchison@hutchlegal.com 

               bwirthlin@hutchlegal.com             

               corme@hutchlegal.com 

Attorneys for Plaintiff  
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * 

COMMISSIONER OF INSURANCE FOR 

THE STATE OF NEVADA AS RECEIVER 

OF LEWIS AND CLARK LTC RISK 

RETENTION GROUP, INC.,  

 

  Plaintiff, 

 

vs. 

 

ROBERT CHUR, STEVE FOGG, MARK 

GARBER, CAROL HARTER, ROBERT 

HURLBUT, BARBARA LUMPKIN, JEFF 

MARSHALL, ERIC STICKELS, UNI-TER 

UNDERWRITING MANAGEMENT CORP., 

UNI-TER CLAIMS SERVICES CORP., and 

U.S. RE CORPORATION,; DOES 1-50, 

inclusive; and ROES 51-100, inclusive;  

 

  Defendants. 

 Case No.:  A-14-711535-C 

 

 Dept. No.:  XXVII 

 

 

 

ORDER DENYING DIRECTOR 

DEFENDANTS’ MOTION FOR 
ATTORNEY FEES AND COSTS  

 

This matter came before the Court for hearing on July 1, 2021 (“Hearing”), on 

Defendants Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara 

Lumpkin, Jeff Marshall, and Eric Stickels’ (collectively the “Director Defendants”) Motion for 

Attorneys’ Fees and Costs Pursuant to NRCP 68 and NRS Chapter 18 (“Motion”) which was filed 

on May 13, 2021; Plaintiff Commissioner of Insurance for the State of Nevada (“Commissioner” 

or “Plaintiff”) as Receiver of Lewis and Clark LTC Risk Retention Group, Inc. filed her 

Electronically Filed
07/21/2021 1:24 PM

Case Number: A-14-711535-C

ELECTRONICALLY SERVED

7/21/2021 1:24 PM
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opposition (“Opposition”) to the Motion on June 10, 2021; the Director Defendants having filed 

their reply (“Reply”) in support of the Motion on June 24, 2021; the Court having read and 

considered the Motion, Opposition, and Reply; Angela T. Nakamura Ochoa, Esq. having appeared 

at the Hearing on behalf of the Director Defendants; Brenoch R. Wirthlin, Esq. and Christian M. 

Orme, Esq. having appeared on behalf of Plaintiff; George F. Ogilvie III, Esq. having appeared on 

behalf of Defendants Uni-Ter Underwriting Management Corp., Uni-Ter Claims Services Corp., 

and U.S. RE Corporation (“Uni-Ter Defendants); the Court having heard and considered the 

arguments of counsel at the Hearing on the Motion; good cause appearing,  

 THE COURT HEREBY FINDS that NRS § 696B.565(1), “[t]he Commissioner, as 

receiver, all present and former deputy receivers, special deputy receivers and their employees, 

and the other officers, agents, employees and attorneys of the Division [of Insurance] are 

immune from liability, both personally and in their official capacities, for any claim for damage 

to or loss of property or personal injury or other civil liability caused by or resulting from any 

alleged act, error or omission of the officers, agents, employees and attorneys of the Division 

arising out of or by reason of their duties or employment.” 

 THE COURT HEREBY FURTHER FINDS that pursuant to NRS § 696B.565(3), “[t]he 

Commissioner, all present and former deputy receivers, special deputy receivers and their 

employees, and the other officers, agents, employees and attorneys of the Division must be 

indemnified for all expenses, attorney's fees, judgments, settlements, decrees, or amounts due or 

paid in satisfaction of, or incurred in the defense of, such a legal action, unless it is determined 

upon a final adjudication on the merits of the case that the alleged acts, error or omission of the 

officer, agent, employee or attorney of the division did not arise out of or by reason of his or her 

duties or employment and was caused by actual malice.” 

THE COURT HEREBY FURTHER FINDS that if the Director Defendants’ request was 

not otherwise barred by statutory immunity, the Offer of Judgment was both reasonable in 

amount and timing, as it was made after a mediation and almost four years after the filing of the 
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Complaint.  Additionally, the fees and costs sought were reasonable in light of the qualities of 

counsel, the character of the work done, the work actually performed, and the rates charged and 

the results. 

 Based upon the foregoing, good cause appearing, and after review,  

IT IS HEREBY ORDERED that the Director Defendants’ Motion for Attorneys’ Fees 

and Costs Pursuant to NRCP 68 and NRS Chapter 18 is hereby DENIED in its entirety. 

DATED this _________ day of July, 2021.  

 

 

       

Respectfully submitted by: 

 

Dated this 15th day of July, 2021. 

 

HUTCHISON & STEFFEN 

 

__/s/               ____________ 

BRENOCH R. WIRTHLIN, ESQ. 

Nevada Bar No. 10282 

CHRIS ORME, ESQ. 

Nevada Bar No. 10175 

HUTCHISON & STEFFEN 

Peccole Professional Park 

10080 West Alta Drive, Suite 200 

Las Vegas, Nevada  89145 

Attorneys for Plaintiff 

 

APPROVED AS TO FORM: 

 

Dated this ___ day of July, 2021. 

 

LIPSON NEILSON 

 

_____________________________ 

Joseph P. Garin, Esq. 

Nevada Bar No. 6653 

Angela T. Nakamura Ochoa, Esq. 

Nevada Bar No. 10164 

9555 Hillwood Dr., 2
nd

 Floor 

Las Vegas, Nevada 89134 

Attorneys for the Director Defendants  
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DISTRICT COURT

CLARK COUNTY, NEVADA

CASE NO: A-14-711535-CCommissioner of Insurance for 

the State of Nevada as Receiver 

of Lewis and Clark, Plaintiff(s)

vs.

Robert Chur, Defendant(s)

DEPT. NO.  Department 27

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 

Court. The foregoing Order was served via the court’s electronic eFile system to all 

recipients registered for e-Service on the above entitled case as listed below:

Service Date: 7/21/2021

Adrina Harris . aharris@fclaw.com

Angela T. Nakamura Ochoa . aochoa@lipsonneilson.com

Ashley Scott-Johnson . ascott-johnson@lipsonneilson.com

Brenoch Wirthlin . bwirthli@fclaw.com

CaraMia Gerard . cgerard@mcdonaldcarano.com

George F. Ogilvie III . gogilvie@mcdonaldcarano.com

Jessica Ayala . jayala@fclaw.com

Joanna Grigoriev . jgrigoriev@ag.nv.gov

Jon M. Wilson . jwilson@broadandcassel.com

Kathy Barrett . kbarrett@mcdonaldcarano.com
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Marilyn Millam . mmillam@ag.nv.gov

Nevada Attorney General . wiznetfilings@ag.nv.gov

Paul Garcia . pgarcia@fclaw.com

Renee Rittenhouse . rrittenhouse@lipsonneilson.com

Rory Kay . rkay@mcdonaldcarano.com

Susana Nutt . snutt@lipsonneilson.com

Yusimy Bordes . ybordes@broadandcassel.com

Jelena Jovanovic . jjovanovic@mcdonaldcarano.com

Christian Orme corme@hutchlegal.com

Patricia Lee plee@hutchlegal.com

Kimberly Freedman kfreedman@broadandcassel.com

Danielle Kelley dkelley@hutchlegal.com

Karen Surowiec ksurowiec@mcdonaldcarano.com

Jonathan Wong jwong@lipsonneilson.com

Erin Kolmansberger erin.kolmansberger@nelsonmullins.com

Melissa Gomberg melissa.gomberg@nelsonmullins.com

Betsy Gould bgould@doi.nv.gov

Juan Cerezo jcerezo@lipsonneilson.com

Heather Bennett hshepherd@hutchlegal.com

Brenoch Wirthlin bwirthlin@klnevada.com

Jon Linder jlinder@klnevada.com

S. DIanne Pomonis dpomonis@klnevada.com

Brenoch Wirthlin bwirthlin@hutchlegal.com
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Jon Linder jlinder@hutchlegal.com

If indicated below, a copy of the above mentioned filings were also served by mail 

via United States Postal Service, postage prepaid, to the parties listed below at their last 

known addresses on 7/22/2021

George  Ogilvie McDonald Carano Wilson LLP

Attn:  George F. Ogilvie, III

2300 West Sahara Avenue - Suite 1200

Las Vegas, NV, 89102

Joseph  Garin Lipson Neilson P.C.

Attn:  Joseph P. Garin

9900 Covington Cross Drive, Suite 120

Las Vegas, NV, 89144
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NEO

MARK A. HUTCHISON, ESQ. (4639)

BRENOCH R. WIRTHLIN, ESQ. (10282)

CHRISTIAN ORME, ESQ. (10175)

HUTCHISON & STEFFEN

10080 West Alta Drive, Suite 200

Las Vegas, Nevada 89145

Telephone: (702) 385.2500

Facsimile: (702) 385.2086

E-Mail: mhutchison@hutchlegal.com

E-Mail: bwirthlin@hutchlegal.com

E-Mail: corme@hutchlegal.com

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR

THE STATE OF NEVADA AS RECEIVER

OF LEWIS AND CLARK LTC RISK

RETENTION GROUP, INC.,

Plaintiff,

vs.

ROBERT CHUR, STEVE FOGG, MARK

GARBER, CAROL HARTER, ROBERT

HURLBUT, BARBARA LUMPKIN, JEFF

MARSHALL, ERIC STICKELS, UNI-TER

UNDERWRITING MANAGEMENT CORP.,

UNI-TER CLAIMS SERVICES CORP., and

U.S. RE CORPORATION,; DOES 1-50,

inclusive; and ROES 51-100, inclusive;

Defendants.

Case No.: A-14-711535-C

Dept. No.: XXVII

NOTICE OF ENTRY OF ORDER

Please take notice that an Order Denying Plaintiff’s Motion to Retax and Settle Costs of

Director Defendants was entered on the 16th day of July, 2021,

///

///

///

Case Number: A-14-711535-C

Electronically Filed
7/29/2021 11:20 AM
Steven D. Grierson
CLERK OF THE COURT
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a copy of which is attached hereto.

DATED this 29th day of July, 2021.

HUTCHISON & STEFFEN

By /s/Brenoch Wirthlin

MARK A. HUTCHISON, ESQ. (4639)

BRENOCH R. WIRTHLIN, ESQ. (10282)

CHRISTIAN ORME, ESQ. (10175)

10080 West Alta Drive, Suite 200

Las Vegas, Nevada 89145

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on this 29th day of July, 2021, I caused the document

entitled NOTICE OF ENTRY OF ORDER to be served on the following by Electronic Service

to:

ALL PARTIES ON THE E-SERVICE LIST

/s/Danielle Kelley

An Employee of Hutchison & Steffen, PLLC
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Lewis & Clark v. Chur
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ORDER

MARK A. HUTCHISON, ESQ. (4639)

BRENOCH R. WIRTHLIN, ESQ. (10282)

CHRISTIAN M. ORME, ESQ. (10175)

10080 West Alta Drive, Suite 200

Las Vegas, Nevada 89145

Telephone: (702) 385.2500

Facsimile: (702) 385.2086

E-Mail: mhutchison@hutchlegal.com

bwirthlin@hutchlegal.com

corme@hutchlegal.com

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

* * *

COMMISSIONER OF INSURANCE FOR

THE STATE OF NEVADA AS RECEIVER

OF LEWIS AND CLARK LTC RISK

RETENTION GROUP, INC.,

Plaintiff,

vs.

ROBERT CHUR, STEVE FOGG, MARK

GARBER, CAROL HARTER, ROBERT

HURLBUT, BARBARA LUMPKIN, JEFF

MARSHALL, ERIC STICKELS, UNI-TER

UNDERWRITING MANAGEMENT CORP.,

UNI-TER CLAIMS SERVICES CORP., and

U.S. RE CORPORATION,; DOES 1-50,

inclusive; and ROES 51-100, inclusive;

Defendants.

Case No.: A-14-711535-C

Dept. No.: XXVII

ORDER DENYING PLAINTIFF’S

MOTION TO RETAX AND SETTLE

COSTS OF DIRECTOR DEFENDANTS

This matter was set for hearing before the Court on the July 1, 2021, Motions calendar on

Plaintiff Commissioner of Insurance for the State of Nevada (“Plaintiff” or “Commissioner”) as

Receiver of Lewis & Clark LTC Risk Retention Group, Inc.’s Motion to Retax and Settle Robert

Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall,

Electronically Filed
07/16/2021 1:11 PM

Case Number: A-14-711535-C

ELECTRONICALLY SERVED

7/16/2021 1:12 PM



Case No.: A-14-711535-C

Lewis & Clark v. Chur
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and Eric Stickels’1 Verified Memorandum of Costs and Disbursements (“Motion to Retax”) which

was filed on August 21, 2020; the Director Defendants having filed their opposition (“Opposition”)

to the Motion on May 13, 2021; Plaintiff having filed her reply in support of the Motion on June

24, 2021; the Court having read and considered the Motion, Opposition, and Reply; good cause

appearing,

THE COURT HEREBY FINDS after review that NRS 696B.565(3) provides: The

Commissioner, all present and former deputy receivers, special deputy receivers and their

employees, and the other officers, agents, employees and attorneys of the Division must be

indemnified for all expenses, attorney s fees, judgments, settlements decrees, or amounts due or

paid in satisfaction of, or incurred in the defense of, such a legal action, unless it is determined

upon a final adjudication on the merits of the case that the alleged acts, error or omission of the

officer, agent, employee or attorney of the division did not arise out of or by reason of his or her

duties or employment and was caused by actual malice.

THE COURT HEREBY FINDS that the Director Defendants filed a motion for attorney fees

and costs which was denied by the Court, rendering the Motion to Retax moot.

THEREFORE COURT ORDERS for good cause appearing and after review that the Motion

to Retax is hereby DENIED and the matter scheduled on July 1, 2021 on Motions calendar is

///

///

///

///

///

///

1 Collectively the “Director Defendants.”
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Lewis & Clark v. Chur
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hereby VACATED.

Respectfully submitted by:

Dated this 15th day of July, 2021.

HUTCHISON & STEFFEN

/s/Brenoch Wirthlin

BRENOCH R. WIRTHLIN, ESQ.

Nevada Bar No. 10282

CHRIS ORME, ESQ.

Nevada Bar No. 10175

HUTCHISON & STEFFEN

Peccole Professional Park

10080 West Alta Drive, Suite 200

Las Vegas, Nevada 89145

Attorneys for Plaintiff

APPROVED AS TO FORM:

Dated this ___ day of July, 2021.

LIPSON NEILSON

Declined

Joseph P. Garin, Esq.

Nevada Bar No. 6653

Angela T. Nakamura Ochoa, Esq.

Nevada Bar No. 10164

9555 Hillwood Dr., 2nd Floor

Las Vegas, Nevada 89134

Attorneys for the Director Defendants

July 15, 2021

TW
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CSERV

DISTRICT COURT

CLARK COUNTY, NEVADA

CASE NO: A-14-711535-CCommissioner of Insurance for 

the State of Nevada as Receiver 

of Lewis and Clark, Plaintiff(s)

vs.

Robert Chur, Defendant(s)

DEPT. NO.  Department 27

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 

Court. The foregoing Order was served via the court’s electronic eFile system to all 

recipients registered for e-Service on the above entitled case as listed below:

Service Date: 7/16/2021

Adrina Harris . aharris@fclaw.com

Angela T. Nakamura Ochoa . aochoa@lipsonneilson.com

Ashley Scott-Johnson . ascott-johnson@lipsonneilson.com

Brenoch Wirthlin . bwirthli@fclaw.com

CaraMia Gerard . cgerard@mcdonaldcarano.com

George F. Ogilvie III . gogilvie@mcdonaldcarano.com

Jessica Ayala . jayala@fclaw.com

Joanna Grigoriev . jgrigoriev@ag.nv.gov

Jon M. Wilson . jwilson@broadandcassel.com

Kathy Barrett . kbarrett@mcdonaldcarano.com
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Marilyn Millam . mmillam@ag.nv.gov

Nevada Attorney General . wiznetfilings@ag.nv.gov

Paul Garcia . pgarcia@fclaw.com

Renee Rittenhouse . rrittenhouse@lipsonneilson.com

Rory Kay . rkay@mcdonaldcarano.com

Susana Nutt . snutt@lipsonneilson.com

Yusimy Bordes . ybordes@broadandcassel.com

Jelena Jovanovic . jjovanovic@mcdonaldcarano.com

Christian Orme corme@hutchlegal.com

Patricia Lee plee@hutchlegal.com

Kimberly Freedman kfreedman@broadandcassel.com

Danielle Kelley dkelley@hutchlegal.com

Karen Surowiec ksurowiec@mcdonaldcarano.com

Jonathan Wong jwong@lipsonneilson.com

Erin Kolmansberger erin.kolmansberger@nelsonmullins.com

Melissa Gomberg melissa.gomberg@nelsonmullins.com

Betsy Gould bgould@doi.nv.gov

Juan Cerezo jcerezo@lipsonneilson.com

Heather Bennett hshepherd@hutchlegal.com

Brenoch Wirthlin bwirthlin@klnevada.com

Jon Linder jlinder@klnevada.com

S. DIanne Pomonis dpomonis@klnevada.com

Brenoch Wirthlin bwirthlin@hutchlegal.com
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Jon Linder jlinder@hutchlegal.com
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NEO

MARK A. HUTCHISON, ESQ. (4639)

BRENOCH R. WIRTHLIN, ESQ. (10282)

TANYA M FRASER, ESQ. (13872)

HUTCHISON & STEFFEN

10080 West Alta Drive, Suite 200

Las Vegas, Nevada 89145

Telephone: (702) 385.2500

Facsimile: (702) 385.2086

E-Mail: mhutchison@hutchlegal.com

E-Mail: bwirthlin@hutchlegal.com

E-Mail: tfraser@hutchlegal.com

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR

THE STATE OF NEVADA AS RECEIVER

OF LEWIS AND CLARK LTC RISK

RETENTION GROUP, INC.,

Plaintiff,

vs.

ROBERT CHUR, STEVE FOGG, MARK

GARBER, CAROL HARTER, ROBERT

HURLBUT, BARBARA LUMPKIN, JEFF

MARSHALL, ERIC STICKELS, UNI-TER

UNDERWRITING MANAGEMENT CORP.,

UNI-TER CLAIMS SERVICES CORP., and

U.S. RE CORPORATION,; DOES 1-50,

inclusive; and ROES 51-100, inclusive;

Defendants.

Case No.: A-14-711535-C

Dept. No.: XXVII

NOTICE OF ENTRY OF ORDER

Please take notice that an Order Granting Plaintiff’s Motion to Alter or Amend Judgment

Pursuant to NRCP 59 was entered on the 18th day of October, 2022,

///

///

///

Case Number: A-14-711535-C

Electronically Filed
10/19/2022 2:25 PM
Steven D. Grierson
CLERK OF THE COURT
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a copy of which is attached hereto.

DATED this 19th day of October, 2022.

HUTCHISON & STEFFEN

By /s/Brenoch Wirthlin

MARK A. HUTCHISON, ESQ. (4639)

BRENOCH R. WIRTHLIN, ESQ. (10282)

TANYA M FRASER, ESQ. (13872)

10080 West Alta Drive, Suite 200

Las Vegas, Nevada 89145

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on this 19th day of October, 2022, I caused the

document entitled NOTICE OF ENTRY OF ORDER to be served on the following by Electronic

Service to:

ALL PARTIES ON THE E-SERVICE LIST

/s/Danielle Kelley

An Employee of Hutchison & Steffen, PLLC
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OGM

BRENOCH R. WIRTHLIN, ESQ. (10282)

TANYA M. FRASER, ESQ. (13872)

10080 West Alta Drive, Suite 200

Las Vegas, Nevada 89145

Telephone: (702) 385.2500

Facsimile: (702) 385.2086

E-Mail: bwirthlin@hutchlegal.com

tfraser@hutchlegal.com

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

* * *

COMMISSIONER OF INSURANCE FOR

THE STATE OF NEVADA AS RECEIVER

OF LEWIS AND CLARK LTC RISK

RETENTION GROUP, INC.,

Plaintiff,

vs.

ROBERT CHUR, STEVE FOGG, MARK

GARBER, CAROL HARTER, ROBERT

HURLBUT, BARBARA LUMPKIN, JEFF

MARSHALL, ERIC STICKELS, UNI-TER

UNDERWRITING MANAGEMENT CORP.,

UNI-TER CLAIMS SERVICES CORP., and

U.S. RE CORPORATION,; DOES 1-50,

inclusive; and ROES 51-100, inclusive;

Defendants.

Case No.: A-14-711535-C

Dept. No.: XXVII

ORDER GRANTING PLAINTIFF’S

MOTION TO ALTER OR AMEND

JUDGMENT PURSUANT TO NRCP 59

This matter came before the Court for hearing (“Hearing”) on September 7, 2022 on

Plaintiff’s Motion to Alter or Amend Judgment Pursuant to NRCP 59 (“Motion”). Brenoch R.

Wirthlin, Esq. appeared on behalf of Plaintiff Commissioner of Insurance for the State of Nevada

(“Plaintiff”); George F. Ogilvie III, Esq. appeared on behalf of Defendant U.S. Re Corporation

(“US Re”).1 No opposition to the Motion was filed. Mr. Ogilvie opposed the Motion at the

1 Mr. Ogilvie and his firm, McDonald Carano, LLP, have withdrawn from representing Uni-Ter Underwriting

Electronically Filed
10/18/2022 4:45 PM

Case Number: A-14-711535-C

ELECTRONICALLY SERVED

10/18/2022 4:47 PM
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Hearing on behalf of U.S. Re. The Court having read and considered the Motion, as well as

having heard and considered the arguments of counsel at the Hearing on the Motion, and good

cause appearing, the Court hereby finds that Plaintiff is entitled to the relief requested in the

Motion and good cause appearing therefor,

IT IS HEREBY ORDERED that Plaintiff’s Motion to Alter or Amend Judgment Pursuant

to NRCP 59 is hereby GRANTED in its entirety.

IT IS HEREBY FURTHER ORDERED that the Court finds that joint tortfeasors are jointly

and severally liable for breaches of fiduciary duty. See e.g., F.D.I.C. v. Anders, No. CIV. S-87-

430EJG/PAN, 1991 WL 442874, at *6 (E.D. Cal. July 2, 1991); Constr. Laborers Tr. Funds for

S. California Admin. Co. v. Victory Engineers, Inc., No. CV 10-2134 CBM (EX), 2010 WL

11598019, at *5 (C.D. Cal. Oct. 14, 2010); Doe v. Harbor Schools, Inc., 446 Mass. 245, 254, 843

N.E.2d 1058 (2006); Donnelly v. Larkin, 327 Mass. 287, 296, 98 N.E.2d 280 (1951) (“it is a

familiar rule of law, that in cases in tort, where two or more are liable to an action, they are

liable jointly and severally....”).

IT IS HEREBY FURTHER ORDERED that the judgment in this matter (“Judgment”) shall

be and is hereby amended to reflect joint and several liability among all Corporate Defendants

///

///

///

///

///

Management Corp., Uni-Ter Claims Services Corp. (“Uni-Ter Defendants” and collectively with US Re referred to

as the “Corporate Defendants”). The Uni-Ter Defendants did not file an opposition to the Motion or appear at the

Hearing. Defendant US Re also filed Motion to Alter or Amend Judgment Pursuant to Rule 59(e), for Relief from

Judgment and Pursuant to Rule 60(b), and for Stay of Execution Pursuant to 62(b)(3) and (4) (“US Re’s Motion to

Amend”). At the Hearing US Re withdrew its Motion to Amend. Thus this order also resolves US Re’s Motion to

Amend and the Court hereby acknowledges US Re’s Motion to Amend is withdrawn.
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Commissioner of Insurance v. Chur et al.

Case No.: A-14-711535-C

for all damages and amounts awarded in the Judgment.

Respectfully submitted by: Approved as to form and content:

Dated this 18th day of October, 2022.

HUTCHISON & STEFFEN

/s/Brenoch Wirthlin

BRENOCH R. WIRTHLIN, ESQ.

Nevada Bar No. 10282

TANYA M. FRASER, ESQ. (13872)

Nevada Bar No. 13872

Peccole Professional Park

10080 West Alta Drive, Suite 200

Las Vegas, Nevada 89145

Attorneys for Plaintiff

Dated this ____ day of October, 2022.

MCDONALD CARANO LLP

Did not sign

George F. Ogilvie III, Esq.

Nevada Bar No. 3352

2300 West Sahara Avenue, Ste 1200

Las Vegas, Nevada 89102

P: 702.873.4100

E: gogilvie@mcdonaldcarano.com

Jon M. Wilson, Esq.

13924 Marquesas Way

Unit 1308

Marina Del Rey, CA 90292

Attorneys for U.S. Re
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CSERV

DISTRICT COURT

CLARK COUNTY, NEVADA

CASE NO: A-14-711535-CCommissioner of Insurance for 

the State of Nevada as Receiver 

of Lewis and Clark, Plaintiff(s)

vs.

Robert Chur, Defendant(s)

DEPT. NO.  Department 27

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 

Court. The foregoing Order was served via the court’s electronic eFile system to all 

recipients registered for e-Service on the above entitled case as listed below:

Service Date: 10/18/2022

Adrina Harris . aharris@fclaw.com

Angela T. Nakamura Ochoa . aochoa@lipsonneilson.com

Ashley Scott-Johnson . ascott-johnson@lipsonneilson.com

Brenoch Wirthlin . bwirthli@fclaw.com

CaraMia Gerard . cgerard@mcdonaldcarano.com

George F. Ogilvie III . gogilvie@mcdonaldcarano.com

Jessica Ayala . jayala@fclaw.com

Joanna Grigoriev . jgrigoriev@ag.nv.gov

Jon M. Wilson . jwilson@broadandcassel.com

Kathy Barrett . kbarrett@mcdonaldcarano.com
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Marilyn Millam . mmillam@ag.nv.gov

Nevada Attorney General . wiznetfilings@ag.nv.gov

Paul Garcia . pgarcia@fclaw.com

Renee Rittenhouse . rrittenhouse@lipsonneilson.com

Rory Kay . rkay@mcdonaldcarano.com

Susana Nutt . snutt@lipsonneilson.com

Yusimy Bordes . ybordes@broadandcassel.com

Jelena Jovanovic . jjovanovic@mcdonaldcarano.com

Karen Surowiec ksurowiec@mcdonaldcarano.com

Betsy Gould bgould@doi.nv.gov

Amanda Yen ayen@mcdonaldcarano.com

Kimberly Freedman kfreedman@broadandcassel.com

Danielle Kelley dkelley@hutchlegal.com

Jonathan Wong jwong@lipsonneilson.com

Erin Kolmansberger erin.kolmansberger@nelsonmullins.com

Melissa Gomberg melissa.gomberg@nelsonmullins.com

Juan Cerezo jcerezo@lipsonneilson.com

Brenoch Wirthlin bwirthlin@klnevada.com

Jon Linder jlinder@klnevada.com

S. DIanne Pomonis dpomonis@klnevada.com

Brenoch Wirthlin bwirthlin@hutchlegal.com

Jon Linder jlinder@hutchlegal.com


